Digitized  by  the  Internet  Archive 

in  2007  with  funding  from 

IVIicrosoft  Corporation 


http://www.archive.org/details/correspondencereOOcanauoft 


Cct^acLo^..  ^o'^Vieua^      J^'e^^       t>P 


111 


CORRESPONDENCE, 


(jp 


REPORTS   OE^  THE   MINISTERS   OE  JUSTICE 


ORDERS    IN    COUNCIL 


UPON    THE    SUbJECT    OF 


DOMINION  AND  PROVINCIAL  LEGISLATION 


1867-1895 


(,  i)Mi'll,i:i)     I   NiJKK     IHK     DlKKCrii^N    Ul-     THL     HONOURAIJLE 
THE    MINISTER    OF     JUSTICE 


W.    K.    HUDGINS.   M.A., 

Barria/i-r  at  Lata,   of  the   Dt'parimt-nt  oj   Justice. 


OTTAWA 
GOVERNMENT        PRINTING        BUREAU 


1896 


CONTENTS. 


PAGE. 

Correspondence,  Reports,  &.C.,  upon  the  subject  of — 

1.  Imperial  Supervision  over  Dominion  Legislation 5 

2.  Powers  of  Dominion  Gjvornnient  respecting  disallowance  of  Provincial 

Acts 61 

3.  Ministerial  Responsibiliiy  in  connection  with  disallowance  of  Provincial 

Acts 65 

4.  Provincial  Legislation  : 

(1.)  Ontario   S2-244/ 

(2.)  Quebec 245-470 

(3.)  Nova  Scotia 471-646 

(4.)  New  Brunswick     647  766 

(5.)  Manitoba 767-1 010 

(6.)  British  Colombia 1010-1 152 

(7.)  Prince  Edward  Island 1 153  1235 

(8.)  North-west  Territories 1 236-1279 

Appendices  A,  B  and  C 1281-1326 

Table  of  Acts 1327 

Index  of  Acts 1409 

Index  of  Subjects 1 439 


*#' 


DH'ERIAL  SL'PERVISIOX  OVEIl  BOlll.NION  LEGISLATION. 


By  Section  17  of  the  British  North  America  Act  the  Queen  is  a  constituent  part 
of  the  ParHament  of  Canada,  and  her  assent  is  therefore  necessary  before  any  bill  which 
has  passed  both  Houses  can  become  law.  The  Governor  General,  as  her  representative, 
may  assent  to  any  such  bill,  or  he  may  refuse  assent,  or  he  may  reserve  the  bill  for  Her 
Majesty's  consideration,  and  the  signification  of  her  pleasure  thereon. 

The  following  sections  of  the  British  North  America  Act  have  reference  to  the 
reservation  of,  and  royal  assent  to,  bills,  and  to  the  disallowance  of  Acts  passed  by  the 
Parliament  of  Canada. 

Section  55.  "  Where  a  bill  passed  by  the  Houses  of  Parliament  is  presented  to  the 
"  Governor  General  for  the  Queen's  assent,  he  shall  declare,  according  to  his  discretion, 
"  but  subject  to  the  provisions  of  this  Act  and  to  Her  Majesty's  instructions,  either  that 
"  he  assents  thereto  in  the  Queen's  name,  or  that  he  withholds  the  Queen's  assent,  or  that 
"  he  reserves  the  bill  for  the  signification  of  the  Queen's  pleasure." 

(See  Colonial  Laws  Validity  Act  (is*""  i  •^>!  and  29  Vic.  (Imp.),  chapter  63,  section 
42  of  which  is  as  follows  : — 

"  No  colonial  law,  passed  with  the  contunence  of,  or  assented  to,  by  the  governor 
'  of  any  colony,  or  to  be  hereafter  so  passed  or  assented  to,  shall  be,  or  be  deemed  to  have 
'  been,  void  and  inoperative  by  reason  only  of  any  instructions  with  reference  to  such 
'  law,  or  the  subject  thereof,  which  may  have  been  given  to  such  governor  by  or  on  be- 
'  half  of  Her  Majesty,  by  any  instrument  other  th m  the  letters  patent  or  instrument 
'  authorizing  such  governor  to  concur  in  passing,  or  to  assent  to  laws  for  the  peace, 
'  order  and  good  government  of  such  colony,  even  though  such  instructions  may  be  re- 
'  f erred  to  in  such  letters  patent,  or  last  mentioned  instrument.") 

Section  56.  "  Where  the  governor  assents  to  a  bill  in  the  Queen's  name,  he  shall, 
'  by  the  first  convenient  opportunity,  send  an  authentic  copy  of  the  Act  to  one  of  Her 
'  Majesty's  principal  Secretaries  of  State,  and  if  the  Queen  in  Council,  within  two  years 
'  after  receipt  thereof  by  the  Secretary  of  State,  thinks  fit  to  disallow  the  Act,  such  dis- 
'  allowance  (with  a  certificate  of  the  Secretary  of  State  of  the  day  on  which  the  Act  was 
'  received  by  him)  being  signified  by  the   Governor   General,    by   speech   or  message  to 

*  each  of  the  Houses  of  the  Parliament,  or  l)y  proclamation,  shall   annul   the  Act  from 
'  and  after  the  day  of  such  signification. 

Section  57.  "  A  bill  reserved  for  the  signification  of  the  Queen's  pleasure  shall  not 
'  have  any  force  unless  or  until  within  two  years  from  the  day  on  which  it  was  pre- 
'  sented  to  the  Governor  General  for  the  Queen's  assent,  the  Governor  General  signifies, 

*  by  speech  or  message,  to  each  of  the  Houses  of  Pai-liament,   or   by  proclamation,  that 
'  it  has  received  the  assent  of  the  Queen  in  Council. 

"  An  entry  of  every  such  speech,  message  or  proclamation,  shall  he  made  in  the 
'  Journal  of  each  House,  and  a  duplicate  thereof,  duly  attested,  shall  be  delivered  to  the 
'  proper  otficer,  to  be  kept  among  the  records  of  Canada." 
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Imperial  despatches,  Correspondence,  Reports,  &c.,  upon  the  questions 
of  Imperial  disallowance  of  Dominion  Acts,  and  the  reservation,  for 
Her  Majesty's  pleasure,  of  Bills  passed  by  the  Senate  and  House  of 
Commons  of  Canada. 


31  Victoria,  18G7. 

An  Act  to  fix  the  Salary  op  the  Governor  General. 

Reserved  for  Signification  of  Her  Majesty's  jiileasure,  22nd  May,  1868.     Royal  Assent 
withheld  hy  Despatch,  30th  July,  1868. 


The  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Downing  Street,  30th  July,  1868. 

My  Lord, — I  have  the  honour  to  acknowledge  your  despatch  (No.  85)  of  the  23rd 
of  May,  transmitting  a  bill,  passed  by  the  Senate  and  House  of  Commons  of  Canada, 
"  To  fix  the  salary  of  the  Governor  General,"  which  bill  you  have  reserved  for  the  signi- 
fication of  Her  Majesty's  pleasure. 

I  need  scarcely  say  that  it  is  with  reluctance,  and  only  on  serious  occasions,  that 
the  Queen's  governnent  can  advise  Her  Majesty  to  withhold  the  royal  ssmction  from  a 
bill  which  has  passed  two  branches  of  the  Canadian  Parliament.  The  present,  how- 
ever, is  a  measure  which  has  important  bearings,  far  beyond  its  first  aspect  as  a  mere 
reduction  of  expenditure. 

The  annual  salary  of  the  governor  general  was  fixed  at  £10,000,  so  lately  as  last 
year,  by  the  Imperial  Act  of  Union,*  within  the  first  few  months  of  the  existence  of  the 
new  Parliament  of  Canada,  it  is  proposed  to  reduce  that  salary  to  £6,500. 

I  fear  that  the  effect  of  such  a  resolution,  if  assented  to,  mu-<t  be  prejudicial  to  the 
interests  of  Cmada.  The  governor's  salary  for  the  colony  of  Victoria  is  £10,000  per 
annum  ;f  there  are  several  colonies  in  which  it  is  £7,000  ;  in  Canada  the  amount  con- 
templated by  the  bill  is  £6,500.  Instead  of  being,  as  it  ought  to  be,  an  object  of  the 
highest  ambition,  the  office  of  the  governor  general  is,  by  this  proposal,  placed,  as  far 
as  salary  is  a  standard  of  recognition,  in  the  third  class  among  colonial  governments. 
The  effect  would  be,  not  merely  to  restrict  Her  Majesty's  ministers  in  the  choice  of 
governors  genei-al  to  those  who  may  follow  the  career  of  colonial  governors  as  a  pro- 
fession, but  further  to  confine  the  choice,  even  amongst  those,  to  gentlemen  who  are 
still  rising  and  who  would  have  to  look  to  other  places  than  Canada  as  offering  tho 
highest  reward  for  approved  abilities  and  success. 

But  the  governor  general  is  the  representative  of  the  Queen  aud  the  highest 
authority  in  a  dominion,  vast  in  extent,  occupied  by  several  millions  of  people,  com- 
prising within  itself  various  provinces  brought  together,  which  can  only  be  knit  into  a 
mature  whnle  by  wise  and  conciliatory  administration.  Nor  is  the  position  isolated. 
The  governor  general  is  continually  called  upon  to  act  on  questions  affecting  inter- 
nati-mal  relations  with  the  United  States.      The  person   who  discharges  such    exalted 

*  B.  N.  A.  Act  (Imp.)  30-31  Vic,  cap.  3,  sec.  105. 

tThecolanyof    Victoria  in  1872  passed  a  bill  for  the  reduction  of  the  governor's  salary.     The  bill 
wae  reserved  and  the  royal  assent  refused. 
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functions  ought  to  possess,  not  only  sound  judgment  and  wide  experience,  but  also  an 
established  public  reputation.  He  should  be  qualitied  both  to  exercise  a  moderating  in- 
fluence among  the  different  provinces  comprising  the  union,  but  also  to  bear  weight  in 
his  relations  with  the  British  minister  at  Washington,  and  with  the  authorities  of  the 
great  neighbouring  republic. 

I  feel  sure  that  the  Queen's  advisers  in  this  country  would  at  all  times  wish  to 
obtain  for  Canada  a  governor  general  so  qualified,  but  they  could  not  invite  his  ser- 
vices if  the  income  of  his  office  is  insufficient  to  meet  the  demands  on  his  resources,  and 
to  uphold  in  a  becoming  manner  the  dignity  of  the  Queen's  representative  in  Canada. 

For  these  reasons  Her  Majesty's  Government  have  felt  it  their  duty  to  advise  Her 
Majesty  not  to  pass  into  law,  by  giving  the  royal  assent,  the  bill  reserved  for  Her 
Majesty's  pleasure  for  the  reduction  of  the  governor  general's  salary. 


I  have,  «tc., 
BUCKINGHAM  AND  CHANDOS. 


31  Victoria  (1867)  Chap.  94. 


An  Act  respecting  the  Treaty  between  Her  Majesty  and  the  United  States  of 
America  for  the  apprehension  and  surrender  of  certain  offenders. 

Reserved  for  Her  Majesty's  pleasure,  22nd  May,  186S.     Royal  absent  given  10th  June, 
Proclamation  dated  8th  A  ugust,  1868. 


32  &  33  Victoria  (1869)  Chap.  23. 

An  Act  respecting  Perjury. 
Extract  from  despatch  of  the  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Downing  Street,  17th  December,  1869. 

Sir, — I  have  the  honour  to  inform  you  that  Her  Majesty  will  not  be  advised  to 
exercise  her  power  of  disallowance  with  respect  to  the  following  Acts  of  the  Legislature 
of  Canada,  transcripts  of  which  accompanied  your  despatch  of  15th  November,  viz.,  32  & 
33  Vic,  chaps.  2-73  (here  follows  list). 

I  observe  that  the  3rd  section  of  chap.  23  "  An  Act  respecting  Perjury,"  assumes 
to  affix  criminal  character  to  acts  committed  beyond  the  limits  of  the  Dominion  of 
Canada.  As  such  a  provision  is  beyond  the  legislative  power  of  the  Canadian  Parlia- 
ment, I  request  that  you  will  bring  this  point  to  the  notice  of  your  government,  with  a 
view  to  the  amendment  of  the  Act  in  the  above  particular.* 

I  am,  itc, 

GRANVILLE. 

•Amended  by  33  Vic,  cap.  20,  "  An  Act  to  amend  the  Act  respecting  Perjury." 
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32  &  33  Victoria  (1869)  Chap.  74. 

An  Act  respecting  the  Salary  of  the  Governor  General. 

Reserved  for  Her  Majesty's  pleasure,  22nd  June,  1869.     Royal  assent  given  7th  August, 
1869.     Proclamation  dated  16th  October,  1869. 


See  ante,  page  6. 


32  &  33  Victoria  (1869)  Chap.  3. 


An  Act  for  the  temporary  government  of  Rupert's  Land  and  the  North-western 
Territory  when  united  with  Canada. 

and 

33  Victoria  (1870)  Chap.  3. 

An  Act  to  amend  and  continue  the  Act  32  and  33  Victoria  chapter  3,  and  to 
establish  and  provide  for  the  Government  of  Manitoba. 

The  Governor  General  to  the  Secretary  of  State  for  the  Colonies. 

Ottawa,  ^-d  January,  1871. 

My  Lord, — I  have  the  honour  to  inclose  for  your  Lordship's  consideration,  and  for 
such  action  as  you  may  deem  expedient,  a  minute  of  the  Privy  Council  of  the  Dominion, 
approving  of  a  report  made  by  the  Hon.  the  Minister  of  Justice,  in  reference  to  a  ques- 
tion raised  while  the  Act  33  Victoria,  cap.  3,  providing  for  the  establishment  and  gov- 
ernment of  the  province  of  Manitoba,  was  under  discussion  in  the  last  session  o  the 
Canadian  Parliament. 

2.  The  report  of  the  Minister  of  Justice  recommends  that  a  measure  be  submitted 
to  the  Imperial  Parliament  at  its  next  session  for  the  pur-pose  of  quieting  the  doubt 
started,  which  may  otherwise  cause  grave  disquiet  in  the  territories,  which  have  been 
added  to,  or  may  hereafter  be  added  to  the  Dominion,  and  also  for  preventing  the  neces- 
sity of  repeated  applications  to  the  Imperial  Parliament  for  legislation  respecting  the 
Dominion. 

3.  This  measure  should,  it  is  proposed, 

1st.  Confit-m  the  Act  of  the  Canadian  Parliament,  33  Vic,  cap.  3,  above  referred 
to,  as  if  it  had  been  an  imperial  statute,  and  legalize  whatever  may  have  been  done 
under  it  according  to  its  true  interests. 

2nd.  Empower  the  Dominion  Parliament  from  time  to  time  :  (a)  To  establish  other 
provinces  in  the  North-west  Territory,  with  suitable  constitutions  and  governments,  pos- 
sessing powers  not  greater  than  those  conferred  on  the  local  governments  by  the  British 
North  America  Act,  1867;  {h)  To  admit  representatives  from  such  provinces  into  the 
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Parliament  of  the   Dominion  ;    (c)  To  increase  or  diminish   the  limits  of  the   province 
of  Manitoba,  or  any  other  provinces,  with  the  consent  of  the  local  government  of  such  \ 
provinces. 

4,  The  "  terms  of  the  measure  recommended  to  be  applicable  to  the  province  of 
"  British  Columbia  whenever  it  may  form  part  of  the  Dominion." 

I  have,  tfec, 

LISGAR. 

Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  2nd  January,  1871. 

Department  op  Justice,  Ottawa,  29th  December,  1870. 

The  undersigned  has  the  honour  to  report  to  your  Excellency,  that,  during  the 
last  session  of  the  Canadian  Parliament,  while  the  Act  33  Vic,  cap.  3,  providing  for 
the  establishment  and  government  of  the  province  of  Manitoba,  was  under  considera- 
tion, the  question  was  raised  as  to  the  power  of  Parliament  to  pass  the  Act,  and 
especially  those  of  its  provisions  which  gave  the  right  to  the  province  to  have  repre 
sentation  in  the  Senate  and  House  of  Commons  of  the  Dominion.  The  "  British  North 
America  Act,  1867,"  provides  that 

"  The  Queen  in  Council,  on  address  from  the  Houses  of  Parliament  of  Canada,  may 
"  admit  Rupert's  Land  and  the  North-western  Territory,  or  either  of  them  into  the  union, 
"  on  such  terms  and  conditions  as  are  in  the  address  expressed,  and  as  the  Queen  thinks 
"fit  to  approve,  subject  to  tlie  provisions  of  this  Act,  and  any  Order  in  Council  in  that 
"  behalf  shall  have  effect  as  if  it  had  been  enacted  by  the  Parliament  of  the  United 
"  Kingdom." 

The  address  which  was  passed  by  the  Parliament  of  Canada,  contained  no  provisions 
with  respect  to  the  future  government  of  the  country,  the  only  terms  and  conditions  con- 
tained in  it  being  those  agreed  upon  between  the  Hudson  Bay  Company  and  Canada  as 
the  conditions  of  their  surrender  of  their  charter  to  Her  Majesty.  Even  if  the  terms 
of  the  address  hivd  included  anew  condition  for  the  North-west,  it  must,  under  the  above 
cited  section,  have  been  subject  to  the  provisions  of  the  Imperial  Act  of  Union. 

The  Rupert's  Land  Act,  1868,  passed  by  the  Imperial  Parliament,  provides  (section 
5)  for  the  admission  of  Rupert's  Land  (but  not  of  the  North-western  Territory)  into  the 
Dominion  of  Canada,  and  that  "thereupon,  it  shall  be  lawful  for  the  Parliament 
"of  Canada  from  the  date  aforesaid,  to  make,  ordain,  and  establish  within  the  land  and 
"  territory,  .^-o  admitted  as  aforesaid,  all  such  laws,  institutions  and  ordinances,  and  to 
"constitute  such  a  court  and  officers  as  may  be  necessary  for  the  peace,  order  and  good 
"government  of  Her  Majesty's  subjects  and  others  therein." 

This  provision  of  the  Act  may  fairly  be  held  to  have  authorized  the  Canadian  Par- 
liament to  pass  the  Act,  giving  the  constitution  to  a  portion  of  Rupert's  Land  :  but  still 
the  question  remains  whether  under  the  two  Imperial  Acts  referred  to,  it  had  the  power 
to  give  the  people  of  the  new  provinces,  representation  in  the  Senate  and  House  of  Com- 
mons of  Canada. 

The  general  purview  of  "The  British  North  America  Act,  1867,"  seems  to  be  con- 
fined to  the  three  provinces  of  Canada,  Nova  Scotia  and  New  Brunswick,  originally 
forming  the  Dominion. 

In  the  constitution  of  the  Senate,  the  Dominion  was  divided  into  three  divisions, 
each  division  having  equal  representation  in  that  body.  It  fixes  the  normal  number  of 
the  Senate  at  seventy-two,  sul)jectto  the  provisions  of  the  Act :  and  tlie  28th  clause  pro- 
vides that  the  number  of  senators  shall  not  at  any  time  exceed  seventy-eight ;  the  147th 
clause,  however,  enacting  that  in  case  of  admission  of  Newfoundland  and  Prince  Edward 
isbind,  the  normal  number  of  senators  shall  be  seventy-six,  and  the  maximum  eighty-two. 

In  like  manner  the  clauses  of  this  Act  relating  to  the  constitution  of  the  House  of 
Commons,  gives  a  certain  proportionable  representation  to  the  provinces  originally  con- 
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stituting  the  Doir.inion,  and  makes  no  reference  to  the  increase  of  numbers,  for  any  addi- 
tion to  the  territory  of  the  Dominion. 

There  is  in  the  Act  no  provision  whatever  for  the  representation  in  the  Senate  or 
House  of  Commons,  of  Rupert's  Land  or  the  North-western  Territory,  or  British 
Columbia. 

Under  these  circumstances,  as  the  question  as  to  the  constitutionality  of  the  Act  of 
the  Canadian  Parliament  has  been  raised,  and  as  the  doubt  may  cause  grave  disquiet  in  the 
territories  which  have  been  or  may  hereafter  be  added  to  the  Dominion  ;  and  in  order 
also  to  prevent  the  necessity  of  repeated  applications  to  the  Imperial  Parliament  for 
legislation  respecting  the  Dominion,  the  undersigned  has  the  honour  to  recommend  that 
the  Earl  of  Kiraberley  be  moved  to  submit  to  the  Imperial  Parliament,  at  its  next 
session  a  measure : 

1.  Confirming  the  Act  of  the  Canadian  Parliament,  33  Vic.  cap.  3,  above  referred  to, 
as  if  it  had  been  an  imperial  statute,  and  legalizing  whatever  may  have  been  done  un- 
der it,  according  to  its  true  interests. 

2.  Empowering  the  Dominion  Parliament  from  time  time  to  time  to  establish  other 
provinces  in  the  North-western  Territory,  with  such  local  government,  legislature 
and  constitution  as  it  may  think  proper,  provided  that  no  such  local  government  or 
legislature  shall  have  greater  powers  than  those  conferred  <m  the  local  governments  and 
legislatures  by  "The  British  North  America  Act,  1867,"  and  also  empowering  it  to  grant 
such  provinces  representation  in  the  Parliament  of  the  Dominion :  the  Acts  so  constitut- 
ing such  provinces  to  have  the  same  effect  as  if  passed  by  the  Imperial  Parliament  at  the 
time  of  the  union. 

3.  Empowering  the  Dominion  Parliament  to  increase  or  diminish  from  time  to 
time  the  limits  of  the  province  of  Manitoba,  or  of  any  other  provinces  of  the  Dominion, 
with  the  consent  of  the  government  and  legislature  of  such  provinces. 

4.  Providing  that  the  terms  of  the  suggested  Act  be  applicable  to  the  Province  of 
British  Columbia  whenever  it  may  form  part  of  the  Dominion. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD, 

Minister  of  Justice. 

The  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Downing  Street,  26th  January,  1871. 

My  Lord, — I  have  the  honour  to  acknowledge  the  receipt  of  your  Lordship's  des- 
patch No.  1,  of  the  3rd  January,  inclosing  a  minute  of  the  Privy  Council,  approving  a 
report  made  by  the  Minister  of  Justice,  and  recommending  amongst  other  things,  im- 
perial legislation  to  remove  doubt  respecting  the  validity  of  the  Act  of  the  Canadian 
Legislature,  33  Vic,  cap.  3,  and  to  empower  the  Canadian  Parliament  to  establish  new 
provinces  in  the  Dominion. 

In  compliance  with  the  wish  of  your  government,  I  have  caused  a  bill  to  be  prepared 
of  which  I  annex  a  copy*  and  on  learning  that  its  provisions  meet  their  views,  I  shall 
be  prepared  to  introduce  it  into  the  Imperial  Parliament  during  the  coming  session. 

I  request  that  you  will  inform  me  on  this  point  at  your  early  convenience. 

With  respect  to  the  5th  section  of  the  bill,  I  may  refer  you  to  the  Imperial  Act 
31  and  32  Vic,  cap.  92,  which  was  passed  to  enable  the  legislature  of  New  Zealand  to 
withdraw  part  of  the  territory  from  a  province,  and  to  form  such  part  into  a  county. 

I  have,  etc, 

KIMBERLEY. 


Imperial  Act  34  and  35  Vic,  cap,  28. 
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Report  of  the  Hon.  the  Acting  Minister  oj  Justice^  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  29th  February,  1871. 

Department  of  Justice,  Ottawa,  February,  1871. 

The  undersigned,  acting  in  the  absence  of  the  Hon.  the  Minister  of  Justice,  to 
whom  was  referred  the  despatch  from  the  Right  Honourable  the  Secretary  of  8tat«  for 
the  Colonies,  under  date  the  26th  January,  1871,  luis  the  honour  to  submit  a  draft  of  a 
bill,  which  he  recommends  may  be  transmitted  by  your  Excellency  to  the  Earl  of 
Kimberley,  for  adoption  by  the  Imperial  Parliament,  as  containing  all  the  provisions 
which,  in  the  opinion  of  the  undersigned,  are  necessary  to  remove  doubts  respecting  the 
powers  of  the  Parliament  of  Canada  to  establish  provinces  in  territories  admitted,  or 
which  may  hereafter  be  admitted  into  the  Dominion. 

The  undersigned  has  to  observe  that  it  is  absolutely  necessary  that  the  province  of 
Manitoba,  tis  well  as  any  which  may  hereafter  be  erected,  should  hold  the  same  status  as 
the  four  provinces  now  composing  the  Dominion, — and  British  Columbia,  when  it  comes 
in, — and,  like  them,  should  hold  its  constitution,  subject  only  to  alteration  by  the  Im- 
perial Legislature. 

GEO.  ET.  CARTIER, 

Acting  Minister  oJ  Jtistice. 


35  Victoria  (1872). 

An  Act  to  amend  the  Act  respecting  Copyrights. 

Resei'vedfor  Her  Majesty's  pleasure,  14th  June,  1S72  ;  Royal  Assent  tcithheld  by  Des- 
patch, loth  Jtine,  1874' 


The  Governor  General  to  the  Earl  oJ  Carnarvon. 

Government  House,  Ottawa,  16th  May,  1874. 

My  Lord, — I  havethe  honour  to  transmit  herewith  for  your  Lordship's  consideration, 
attested  copies  of  resolutions  adopted  by  the  Senate  and  House  of  Commons  of  Canada, 
respectfully  urging  the  assent  of  Her  Majesty's  Government  to  a  bill  entitled  "  An 
Act  to  amend  the  Act  respecting  Copyrights,"  passed  in  the  session  of  1872,  and  re- 
served by  Lord  Lisgar  for  the  signification  of  Her  Majesty's  pleasure.  If  not  assented 
to  within  two  years,  the  Act  will  expire  on  the  14th  of  next  month. 

I  communicated  to  your  Lordship  to-day  by  telegraphic  message  the  substance  of 
these  resolutions. 

******* 

I  have,  etc., 

DUFFERIN. 
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Coiyy  of  Resolution  of  Senate  and  House  of  Commons. 

That  an  humble  address  be  presented  to  His  Excellency  the  Governor  General, 
praying  that  His  Excellency  will  be  pleased  to  convey  to  Her  Majesty's  Principal 
Secretary  of  State  for  the  Colonies,  the  respectful  expression  of  the  anxiety  of  this 
House  that  a  bill,  entitled  "  An  Act  to  amend  the  Act  respecting  Copyrights,"  passed 
in  the  session  of  1872,  and  reserved  on  the  14th  June  in  that  year,  for  the  signification 
of  Her  Majestj-'s  pleasure  thereon,  should  not  be  allowed  to  lapse,  by  the  expiry  of  the 
two  years'  limitation  specified  in  the  57th  section  of  "  The  British  North  America  Act, 
1867,"  and  further  to  assure  His  Excellency  that  important  interests  in  this  Dominion, 
are  prejudiced  by  absence  of  legislation  such  as  this  bill  contemplates. 

The  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Downing  Street,  15th  June,  1874. 

My  Lord, — I  have  to  acknowledge  the  receipt  of  your  despatch  of  the  16th  ultimo, 
transmitting  for  my  consideration  attested  copies  of  resolutions  of  the  Parliament  of 
Canada,  urging  that  Her  Majesty's  assent  should  be  given  to  a  bill  entitled  "  An  Act 
to  amend  the  Act  respecting  Copyrights,"  passed  in  the  session  of  1872,  and  reserved  by 
Lord  Lisgar. 

2.  You  will  have  learned  by  my  telegram  of  the  11th  instant,  that  I  have  felt 
myself  unable  to  advise  Her  Majesty  to  assent  to  this  bill,  and  I  now  proceed  to  state 
shortly  to  you  the  ground  upon  which  I  have  reluctantly,  though  without  any  doubt, 
been  compelled,  after  taking  the  advice  of  the  law  officers  of  the  crown,  to  tender  this 
advice  to  Her  Majesty. 

3.  The  Imperial  Copyright  Act,  5  and  6  Victoria,  cap.  45,  is,  as  you  are  aware, 
still  in  force  in  its  integrity  throughout  the  British  dominions,  in  so  far  as  it  prohibits 
the  printing,  in  any  part  of  such  dominions,  of  a  book  in  which  there  is  subsisting  copy- 
right under  that  Act,  without  the  assent  of  the  owner  of  the  copyright,  although  the 
provision  in  that  Act  which  prohibits  the  importation  of  foreign  reprints  of  British 
copyright  works,  has  been  modified  by  the  subsequent  Act,  10  and  11  Victoria,  cap.  95, 

4.  There  is  a  recital  in  the  Canadian  bill  which,  by  "  The  British  North  America  Act, 
1867,"  express  power  is  given  to  the   Parliament  of  Canada  to  legislate  upon  the  subject 

CqP         of  copyright,  but  it  is  to  be  observed   that  the  section  (the  9 1st)   containing   this  pro- 

r     .   ^  y  vision,  is  one  of  several  having  reference  (under  the  6th  general  head  of  the  Act)  to  "  the 

^- H '^'^  distribution  of  legislative  power,"  and   provides  that  "  copyrights,"  amongst  other  sub- 

^   jects  (under  section  92)  are  to  be  exclusively  dealt  with  by  the  provincial  legislature. 

5.  The  effect  of  the  Imperial  Act  is  to  enable  the  Parliament  of  Canada  to  deal 
with  colonial  copyrights  within  the  Dominion,  but  it  is  clear  that  it  was  not  contem- 
plated to  interfere  with  the  rights  secured  to  authors  by  the  Imperial  Acts  of  5  and  6 
Victoria,  cap.  45,  or  to  override  the  provisions  of  that  Act. 

Upon  this  point  I  am  supported  not  only  by  the  opinion  of  the  present  law  officers 
of  the  crown,  but  by  the  opinion  of  those  eminent  lawyers,  the  present  Lord  Selborne, 
and  Mr.  Herschell,  Q.C.,  whose  reports  will  be  found  in  the  copyright  paper  presented 
to  Parliament  in  1872. 

7.  I  may  further  observe,  if  confirmation  of  this   view  were  needed,  that  the  report 
•        of  the  Committee  of  your  Privy  Council  of  the  6th  June,  1872,  inclosed  in  your  despatch, 

No.  159  of  the  7th  June,  admits  that  the  provisions  of  the  Canadian  bill  are  in  conflict 
with  imperial  legislation. 

8.  In  these  circumstances  I  have  had  no  alternative  but  to  advise  Her  Majesty 
that  her  assent  could  not  properly  be  given  to  the  Canadian  bill,  and  I  may  add  that 
the  validity  of  this  bill  would  not  have  been  established  even  if  Her  Majesty  had  been 
pleased  to  assent  to  it,  inasmuch  as  by  the  2nd  section  of  the  "  Colonial  Laws  Validity 
Act "  (28  k  29  Vic,  cap.  63)  any  part  of  a  colonial  law,  which  is  repugnant  to  an  Im- 
perial Act,  extending  to  the  colony  in  which  such  law  is  passed,  is  pro  tanto  absolutely 
void  and  inoperative. 
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9.  I  am  aware  that  the  subject  of  colonial  copyrights  has  long  been  under  consider- 
ation, and  that  attempts  were  made  by  Her  Majesty's  late  government,  in  communication 
with  yourself  and  your  ministers,  to  arrive  at  a  settlement  of  this  difficult,  but  most 
important  question.  I  will  now  only  express  my  readiness  to  co-operate,  and  my  confi- 
dent hope  that  we  may  without  difficulty,  be  able  to  agree  in  the  provisions  of  a  measure, 
which,  while  preserving  the  rights  of  the  owners  of  copyright  works  in  this  country 
under  the  Imperial  Act,  will  give  effect  to  the  views  of  the  Canadian  Government  and 
Parliament. 

I  have,  &c., 

CARNARVON. 

Note.— See  post  page  30. 


36  Victoria  (1873)  Chap.  1. 

An  Act  to  Provide  for  the  Examination  of  Witnesses  on  Oath  by  Commitiees  of 
THE  Senate  and  House  of  Commons,  in  certain  cases. 

Assented  to  by  Goveriwr  General,  3rd  May,  1873.      Disallowed  by  Her  Majesty.     Pro- 
clamation dated  1st  July,  1873. 


Report  of  the  Hon.  the  Minister  of  Justice. 

Department  of  Justice,  Ottawa,  30th  April,  1873. 

The  undersigned,  to  whom  has  been  referred,  by  your  Excellency,  the  bill  passed 
during  the  present  session,  by  the  Senate  and  House  of  Commons,  intituled  "  An  Act  to 
provide  for  the  examination  of  witnesses  on  oath  by  committees  of  the  Senate  and 
House  of  Commons,  in  certain  csvses,"  begs  leave  to  report : — 

That  loy  the  18th  clause  of  "The  British  North  America  Act,  1867,"  it  is  pro- 
"\4ded  as  follows  : — 

''  The  privileges,  immunities  and  powers  to  be  held,  enjoyed  and  exercised  by  the 
Senate  and  by  the  House  of  Commons,  and  by  the  members  thereof  respectively,  shall  be 
such  as  are  from  time  to  time  detinedbyActof  the  Parliament  of  Canada,  l)ut  so  that  the 
same  shall  never  exceed  those  at  the  passing  of  this  Act  held,  enjoyed  and  exercised  by 
the  Commons  House  of  Parliament  of  the  United  Kingdom  of  Great  Britain  and  Ire_ 
land,  ^nd  by  the  members  thereof." 

2.  That  subsequently  on  the  22nd  May,  1868,  the  Canadian  Parliament,  by  the 
Act  31  Victoria,  cap.  32,  in  pursuance  of  the  authority  so  given  by  the  Union  Act, 
defined  the  privileges  of  the  Senate  and  House  of  Commons  respectively.  The  clause 
doing  so  is  as  follows  : — 

"  The  Senate  and  the  House  of  Commons  respectivel}^  and  the  members  thereof 
respectively,  shall  hold,  enjoy  and  exercise  such  and  the  like  privileges,  immunities  and 
powers  as,  at  the  passing  of  "  The  British  North  America  Act,  1867,"  were  held,  en- 
joyed and  exercised  by  the  Commons  House  of  Parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  by  the  members  thereof,  so  far  as  the  same  are  con- 
sistent with,  and  not  repugnant  to,  the  said  Act." 
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At  this  time  neither  the  British  House  of  Commons,  nor  any  committee  thereof, 
had  power  of  examining  witnesses  on  oath,  except  in  certain  specified  cases,  such  as  in 
private  bills.  That  power  was  only  conferred  upon  the  British  House  of  Commons  and 
the  committees  in  1871,  by  the  Act  34  and  35  Vic,  chap.  83. 

The  bill  now  referred  to  the  undersigned  seeks  to  confer  this  power  upon  any 
committee  of  the  Senate  or  House  of  Commons,  when  either  House  shall  have  resolved 
that  it  is  desirable  that  witnesses  should  be  examined  upon  oath.  The  empowering 
section  of  the  bill  is  as  follows  : — 

"  Whenever  any  witness  or  witnesses  is  or  are  to  be  examined  by  any  committee  of 
the  Senate  or  House  of  Commons,  and  the  Senate  or  House  of  Commons  shall  have  re- 
solved that  it  is  desirable  that  such  witness  or  witnesses  shall  be  examined  upon  oath, 
such  witness  or  witnesses  shall  be  examined  upon  oath  or  affirmation,  where  affirmation 
is  allowed  by  law." 

The  question  has  been  raised  whether  it  is  competent  for  the  Parliament  of 
Canada  to  confer  this  power  on  a  committee  of  the  Senate  or  House  of  Commons  here, 
as  it  is  a  power  which  was  not  possessed  or  exercised  by  the  British  House  of  Commons 
at  the  time  of  the  passing  of  "  The  British  North  America  Act,  1867." 

The  undersigned  has  come  to  the  conclusion,  although  not  without  doubt,  that 
this  bill  is  not  within  the  competency  or  jurisdiction  of  the  Canadian  Parliament,  and 
that  the  attention  of  Her  Majesty's  Government  should  be  called  to  its  provisions,  and 
to  the  doubt  that  exists  with  respect  to  its  validity. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD, 

Minister  of  Justice. 

The  Governor  General  to  the  Secretary  of  State  for  the  Colonies. 

Government  House,  Ottawa,  Canada,  3rd  May,  1873. 

My  Lord, — I  have  the  honour  to  forward  to  your  Lordship,  a  certified  copy  of  a 
bill  entitled,  "  A  Bill  to  provide  for  the  examination  of  Witnesses  on  oath,  by  Com- 
mittees of  the  Senate  and  House  of  Commons  in  certain  cases,"  which  has  passed 
both  Houses  of  the  Canadian  Parliament,  and  to  which  I  have  this  day  given  my  assent. 

The  introduction  of  this  bill  into  the  House  of  Commons  arose  out  of  the  following 
circumstances. 

On  the  2nd  of  April  the  Hon.  Lucius  Seth  Huntingdon,  member  for  Shefford,  in 
the  province  of  Quebec,  made  the  following  motion  : 

Hon.  Mr.  Huntingdon  moved  that  Mr.  Huntingdon  a  member  of  this  House, 
having  stated  in  his  place  that  he  is  credibly  informed  and  believes  that  he  can  establish 
by  satisfactory  evidence — 

"  That  in  anticipation  of  the  legislation  of  last  session,  as  to  the  Pacific  Railway, 
an  agreement  was  made  between  Sir  Hugh  Allan,  acting  for  himself,  and  certain  other 
Canadian  promoters,  and  G.  W.  McMullen,  acting  for  certain  United  States  capitalists, 
whereby  the  latter  agreed  to  furnish  all  the  funds  necessary  for  the  construction  of  the 
contemplated  railway,  and  to  give  the  former  a  certain  percentage  of  interest,  in  consi- 
deration of  their  interest  and  position,  the  scheme  agreed  on  being  ostensibly  thai;  of  a 
Canadian  company  with  Sir  Hugh  Allan  at  its  head. 

"  That  the  Government  were  aware  that  negotiations  were  pending  between  these 
parties. 

"  That  subsequently  an  understanding  was  come  to  between  the  Government  and 
Sir  Hugh  Allan  and  Mr.  Abbott  M.P.,  that  Sir  Hugh  Allan  and  his  friends  should 
advance  a  large  sum  of  money  for  the  purpose  of  aiding  the  elections  of  ministers  and 
their  supporters  at  the  ensuing  general  elections,  and  that  he  and  his  friends  should 
receive    the  contract  for  the  construction  of  the  railway. 

"  That  accordingly  Sir  Hugh  Allan  did  advance  a  large  sum  of  money  for  the  pur- 
pose mentioned,  and  at  the  solicitation,  and  under  the  pressing  instances  of  ministers. 
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"That  part  of  the  moneys  expended  by  Sir  Hugh  Allan  in  connection  with  the 
obtaining  of  the  Act  of  incorporation  and  charter,  were  paid  to  him  by  the  said  United 
States  capitalists  under  the  agreement  with  him  :  It  is 

"  Ordered  that  a  committee  of  seven  members  be  appointed  to  inquire  into  all  the 
circumstances  connected  with  the  negotiations  for  the  construction  of  the  Pacific  Kail- 
way,  with  the  legislation  of  last  session  on  the  subject,  and  with  the  granting  of  the 
charter  to  Sir  Hugh  Allan  and  others,  with  power  to  send  for  persons,  papers  and- 
records  ;  and  instructions  to  report  in  full  the  evidence  taken  before,  and  all  proceed 
ing.s  of  said  committee  "  ;  which  was  negatived  on  the  following  division  :—  Yeas,  76, 
Nays,  107. 

As  your  Lordship  will  perceive,  this  motion  charges  my  present  advisers  with  a  very 
infamous  proceeding,  with  no  less  a  crime  than  that  having  sold  Canada'.s  most  precious 
interests  to  certain  American  speculators,  with  a  view  to  debauching  the  Canadian  con- 
stituencies with  the  gold  obtsiined  as  the  price  of  their  treachery. 

In  making  his  motion  Mr.  Huntingdon  did  not  accompany  it  by  any  statement  as 
to  the  grounds  on  which  he  founded  his  charge,  or  by  the  production  of  any  evidence  in 
support  of  it  ;  and  neither  Sir  John  Macdonald  nor  any  of  his  colleagues  having  risen 
to  address  the  House  a  vote  was  forthwith  taken  without  del)ate,  which  resulted  in  a 
majority  of  31  in  favour  of  the  government,  in  a  House  of  183, 

The  next  day  Sir  John  Macdonald  himself  gave  notice  that  he  would  move  the 
appointment  of  a  committee  for  the  purpose  of  investigating  Mr.  Huntingdon's  charges, 
and  it  being  further  suggested,  as  I  am  informed,  by  some  of  the  Opposition  members, 
that  the  evidence  should  be  taken  on  oath,  a  bill  for  that  purpose  was  introduced  by  the 
Hon.  John  Hillyard  Cameron,  an  eminent  lawyer  of  Ontario,  and  the  chairman  of  the 
proposed  conunittee. 

This  bill  was  accepted  by  the  government,  and  passed  with  scarcely  any  discussion 
in  the  House  of  Commons. 

It  was  introduced  into  the  Senate  by  Mr.  Campbell,  the  postmaster  general,  and 
gave  rise  to  some  difference  of  opinion  as  to  whether  its  enactments  were  within  the 
competence  of  the  Canadian  legislature. 

In  the  8th  clause  of  the  Union  Act  of  Canada,  it  was  provided  that  "  the  privileges, 
immunities  and  powers  to  be  held,  enjoyed  and  exercised  by  the  Senate,  and  by  the 
House  of  Commons,  and  by  the  members  thereof  respectively,  shall  be  such  as  are  from 
time  to  time  defined  by  Act  of  Parliament  of  Canada,  but  so  that  the  same  shall  never 
exceed  those  at  the  passing  of  this  Act  held,  enjoyed  and  exercised  by  the  Commons 
House  of  Parliament  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  by  the 
members  thereof,"  and  the  critics  of  the  measure  observed  that,  inasmuch  as  the  British 
House  of  Commons  did  not  acquire  the  general  right  of  examining  witnesses  on  oath 
until  a  date  subsequent  to  the  passing  of  the  Union  Act,  the  Dominion  Parliament  was 
precluded  by  the  terms  of  the  foregoing  clause  from  investing  the  Canadian  House  of 
Commons  with  the  powers  in  question.  It  strikes  me,  however,  that  the  18th  clause  of 
the  Union  Act  was  not  framed  for  the  purpose  of  restricting  the  legislative  action  of  the 
Dominion  Parliament,  but  that  the  terms  "  immunities,  privileges,  etc.,"  refer  to  those 
immunities  and  privileges  which  are  inherent  in  the  British  House  of  Commons  as  a 
separate  branch  of  the  legislature,  and  this  view  seems  to  be  confirmed  by  the  use  of 
the  word  "defined." 

Thf!  manifest  purpose  of  the  Act  was  to  endow  the  Canadian  House  of  Commons 
with  a  status  analogous  to  that  enjoyed  by  the  House  of  Commons  at  home  ;  and  for 
obvious  reasons  it  was  necessary  that  the  attributes  of  this  status  should  be  distinctly 
specified  in  the  manner  provided  for  in  the  18th  clause,  but  it  could  scarcely  have  been 
intended  to  preclude  either  branch  of  the  Canadian  Legislature  from  acfjuiring,  by  Act 
of  Parliament,  such  other  powers  as  experience  might  prove  to  be  necessaiy,  providing 
these  powers  were  constitutional  in  themselves,  and  did  not  infringe  the  prerogatives  of 
the  crown. 

That  this  view  was  held  by  my  predecessors  as  well  as  by  the  Imperial  Government 
may  be  deduced  from  the  following  circumstances  : — 
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The  Canadian  Senate  is  also  endowed  by  the  18th  clause  of  the  Act  of  Union  with 
the  same  privileges  and  attributes  as  the  Imperial  House  of  Commons,  but  these 
"  privileges,"  &c.,  are  confined  by  an  identic  formula  within  the  same  limit  as  those 
which  restrict  the  powers  of  the  Canadian  House  of  Commons,  and  which  are  supposed 
to  render  the  present  "  Oaths  Bill "  ultra  vires,  viz.,  to  such  as  were  possessed  by  the 
British  House  of  Commons  at  the  passing  of  the  Act.  Yet  one  of  the  first  Acts  of  the 
Canadian  Legislature  was  to  invest  the  Canadian  Senate  with  the  general  power  of  ex- 
amining witnesses  at  the  bar — a  power  which  was  not  possessed  by  the  British  House 
of  Commons  until  long  after  the  passing  of  the  Union  Act. 

It  is  possible  that  this  Act  may  have  been  assented  to  by  the  Governor  General, 
and  acquiesced  in  by  the  Imperial  Government  through  inadvertence,  in  which  case  it 
could  not  be  appealed  to  as  a  precedent  for  sanctioning  an  obvious  illegality,  but  there 
are  no  corroborating  circumstances  to  justify  me  in  acting  on  so  unlikely  an  assumption. 

Under  these  cii'cumstances,  I  trust  your  Lordship  will  consider  that  I  have  done 
right  in  giving  the  assent  of  the  crown  to  the  Canadian  "  Oaths  Bill." 

Had  I  deferred  doing  so,  very  prejudicial  results  would  have  arisen.  The  investi- 
\  gation  of  a  charge  of  the  gravest  nature,  affecting  the  honour  of  my  constitutional 
advisers  would  have  appeared  to  be  indefinitely  postponed,  while  it  was  being  loudly 
I  asserted  and  widely  credited  thi'oughout  the  country,  that  the  delay  had  been  contrived 
I  at  the  instigation  of  Sir  John  Macdonald  and  his  confederates,  who  were  seeking  by 
I    these  devices  to  defer  the  exposure  of  their  guilt. 

But  for  this  circumstance,  I  might  have  been  tempted,  as  the  point  raised 
is  a  purely  legal  one,  to  have  reserved  the  bill  for  your  Lordships  consideration,  and  the 
more  so  because,  as  you  will  perceive  by  the  inclosed  minute.  Sir  John  Macdonald  is 
inclined  to  share  the  misgivings  of  those  who  question  the  competency  of  the  Canadian 
Parliament  in  this  matter  ;  but  as  the  issue  is  one  not  of  colonial,  but  of  imperial  con- 
cern, and  as  Sir  John  tendered  his  opinion  merely  for  my  information,  and  not  as  my 
adviser — indeed  he  intimated  that  he  would  be  glad  if  I  saw  my  way  of  assenting  to 
the  bill; — I  felt  at  liberty  to  consult  my  own  judgment,  more  especially  as  it  may  be 
presumed  that  my  government  would  not  have  promoted  the  "  Oaths  Bill,"  in  the 
House  of  Commons  and  fathered  it  in  the  Senate,  had  the  Minister  of  Justice  enter- 
tained a  decided  conviction  of  its  illegality. 

My  conclusions  have  been  further  fortified,  not  only  by  the  opinion  of  many  legal 
authorities  whom  I  have  consulted,  but  more  especially  by  that  of  Mr.  Alpheus  Todd,  the 
author  of  *'  Parliamentary  Government  in  England,"  who,  as  your  Lordship  is  aware, 
is  exceptionally  qualified  to  pronounce  upon  questions  of  this  description,  and  who  has 
been  good  enough  to  discuss  the  case  in  a  short  memorandum,  of  which  I  inclose  a 
copy. 

I  have,  etc., 

DUFFERIX. 

Opinion  of  Mr.  Alpheus  Todd  in  reference  to  the  meaning  of  the  18th  Clause  of  "  The 

British  North  America  of  1867." 

This  clause  is  as  follows  : — 

"  The  privileges,  immunities  and  powers  to  be  held,  enjoyed,  and  exercised  by  the 
"  Senate  and  by  the  House  of  Commons,  and  by  the  members  thereof,  respectively,  shall 
"  be  such  as  are  from  time  to  time  defined  by  Act  of  the  Parliament  of  Canada,  but  so 
"  that  the  same  shall  never  exceed  those  at  the  passing  of  this  Act  held,  enjoyed,  and  ex- 
"  ercised  by  the  Commons  House  of  Parliament  of  the  United  Kingdom  of  Great 
*'  Britain  and  Ireland,  and  by  the  members  thereof." 

A  bill  having  been  introduced  into  the  Dominion  House  of  Commons  in  the  pre- 
sent session,  intituled  "  An  Act  to  provide  for  the  examination  of  witnesses  on  oath  by 
committees  of  the  Senate  and  House  of  Commons  in  certain  cases,"  a  question  has  been 
raised  as  to  whether  the  Dominion  Parliament  were  competent  to  pass  this  bill  in  view 
of  the  restrictions  imposed  by  the  18th  clause  of  the  British  North  America  Act  aforesaid. 
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In  my  opinion  that  clause  was  intended  to  restrain  the  claims  of  either  House  to 
indefinite  privileges  and  immunities,  by  providing  that  such  privileges  shall  never  ex- 
ceed those  enjoyed  by  the  Imperial  House  of  Commons,  at  a  given  date.  The  privileges 
and  immunities  herein  referred  to,  are  those  that  might  reasonably  or  unrejisonably  be 
claimed  as  inherent  in,  or  necessarily  attaching  to  the  Houses  of  the  Canadian  Parliament, 
pursuant  to  the  maxim  that  '  all  things  necessary  pass  as  incident.'  By  limiting  such 
privileges  and  powers  to  those  possessed  by  the  Imperial  House  of  Commons  in  1867,  it 
pre'^ents,  on  the  one  hand,  an  undue  encroachment  or  extension  of  privilege,  and  on  the  VY 
other  hand  secures  to  the  two  Houses,  and  the  members  thereof,  respectively,  the  privi- 
leges, immunities  and  powers  appropriate  to  them  as  component  parts  of  the  Canadian 
Parliament. 

It  has  been  urged  that  the  Act  to  authorize  the  examination  of  witneses  on  oath 
by  Committees  of  the  Senate  and  House  of  Commons  of  Canada,  is  an  extension  of  their 
privileges,  beyond  those  sanctioned  by  "  The  British  North  America  Act,"  inasmuch  as 
select  committee-;  of  the  Imperial  House  of  Commons  (not  being  private  bill  committees) 
did  not  possess  such  power  in  1867,  or  until,  by  the  Imperial  "Parliamentary  Witness 
Oaths  Act  of  1871  ";  such  power  was  for  the  first  time  conferred  upon  them. 

It  is  to  be  observed,  however,  that  the  power  so  conferred  upon  committees  by 
the  English  House  of  Commons  was  not  claimed  as  a  "  privilege  "  inherent  in  that  body. 
It  was  merely  a  power  conferred  by  statute,  to  facilitate  legislative  inquiries,  similar  to 
that  which  has  been  repeatedly  conferred  upon  statutory  commissions ;  and  being  so 
conferred  it  did  not  trench  upon  any  prerogative  of  the  crown,  or  enlarge  the  constitu- 
tional rights  of  the  House  of  Commons. 

The  Dominion  Parliament  were  therefore  clearly  competent,  in  my  judgment,  to 
confer  a  similar  power  upon  committees  of  the  Senate  and  House  of  Commons,  pursuant 
to  the  authority  conveyed  to  that  parliament  by  the^lst  clause  of  "The  British  North       \9 
America  Act,  1867,"  to  make  laws  for  the  peace,  order  and  good  government  of  Canada. 

In  a  word  the  restrictions  contained  in  the  18th  clause  of  the  aforesaid  Act,  are 
restrictions  upon  claims  that  might  be  urged  on  behalf  of  the  two  Houses  of  the  Cana- 
dian Parliament,  or  the  members  thereof,  respectively,  to  inherent  or  excessive  privileget^, 
and  are  not  intended  to  prevent  the  exercise  of  leyixlative  powers  by  the  whole  Parlia- 
ment, provided  that  the  same  are  exercised  within  appropriate  constitutional  limits. 

ALPHEUS  TODD. 
Library  of  Parliament,  1st  May,  1873. 


77ie  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Downing  Street,  30th  June,  1873. 

My  Lord, — I  have  the  honour  to  transmit  to  you  an  Order  in  Council  disallowing 
the  Act  passed  by  the  Parliament  of  Canada,  to  provide  for  the  examination  of  witnessej! 
on  oath  by  committees  of  the  Senate  of  the  House  of  Commons  in  certain  cases,  and  also 
the  certificate  as  required  by  the  56th  section  of  the  British  North  America  Act,  1867, 
stating  when  the  Act  was  received  in  this  department. 

Before  tendering  an}'  advice  to  Her  Majesty  upon  this  Act,  I  referred  to  the  law 
officers  of  the  crown,  and  I  was  advised  that  the  Act  was  ultra  vires  of  the  Colonial 
Legislature,  as  being  contrary  to  the  express  terms  of  section  18  of  "  The  British  North 
America  Act,  1867,"  and  that  the  Canadian  Parliament  could  not  vest  in  themselves  the 
power  to  administer  oaths,  that  being  a  power  which  the  House  of  Commons  did  not 
possess  in  1867,  when  the  Imperial  Act  was  passed. 

The  law  officers  also  reported  that  the  Queen  should  be  advised  to  disallow  the  Act. 

My  attention  has  been  called  to  the  fact  that,  by  an  Act  of  the  Canadian  Parlia- 
ment, cap.  24  of  1868,  provision  is  made  by  the  first  section  for  examining  witnesses 
upon  oath  at  the  bar  of  the  Senate,  and  that  that  Act  has  been  allowed  to  remain  in 
operation.     It  appears  to  have  escaped   observation  both  here   and  in  the  colony  that 
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though  such  examination  of  witnesses  is  in  accordance  with  the  practice  of  the  House  of 
Lords,  the  powers  of  the  Senate  of  Canada  are  limited  by  "  The  British  North  America 
Act,  1867,"  to  such  powers  as  were  then  enjoyed  by  the  House  of  Commons,  and  that 
the  first  section  of  the  Canadian  Act  of  1868,  was  therefore  in  contravention  of  that  Act. 

But  though  the  Act  of  1868  was  not  disallowed,  I  have  to  point  out  to  you  that 
under  the  2nd  section  of  28  and  29  Victoria,  cap.  63,  this  first  section  is  void  and  in- 
operative, as  being  repugnant  to  the  provisions  of  "The  British  North  America  Act,"  and 
cannot  be  legally  acted  upon. 

So  far  as  regards  the  powers  given  by  the  Act  of  1868,  to  select  committees  upon 
private  bills,  they  would  appear  to  be  unobjectionable,  as  like  powers  had,  beforo  the 
passing  of  the  British  North  America  Act,  been  given  to  the  House  of  Commons  by  21 
and  22  Vic,  cap.  78. 

I  have,  &c., 

KIMBERLEY. 


In  1875  the  following  correspondence  took  place  with  the  Secretary  of  State  for 
the  Colonies,  relating  to  the  passing  of  an  Imperial  Act,  having  for  its  object  the 
removal  of  all  doubt  as  to  the  right  of  the  Canadian  Parliament  to  possess  the  power 
to  pass  an  Act  providing  for  the  examination  of  witnesses  on  oath  by  committees  of  the 
Senate  and  House  of  Commons,  and  declaring  as  valid  the  Act  of  the  Parliament  of 
Canada,   31  Vic,  cap.  24. 


TJie  Governor  General  to  the  Earl  of  Carnarvon. 

Ottawa,  24th  February,  1875. 

My  Lord, — I  have  the  honour  of  submitting  for  your  Lordship's  consideration,  a 
copy  of  an  approved  Order  of  the  Privy  Council,  in  which  my  government,  on  the  advice 
of  the  Minister  of  Justice,  recommend  that  Her  Majesty's  Government  be  invited  to 
obtain,  during  the  present  session  of  the  Imperial  Parliament,  the  passage  of  an  Act 
removing  all  doubt  as  to  the  right  of  the  Parliament  to  possess  the  power  to  pass  an  Act 
providing  for  the  examination  of  witnesses  on  oath  by  committees  of  the  Senate  and 
House  of  Commons.  Although  the  point  has  not  been  touched  upon  by  m}'  Privy 
Council,  I  am  anxious  to  draw  your  Lordship's  attention  to  the  fact  that  the  same  con- 
ditions which  led  the  crown  to  disallow  the  "Oaths  Bill"  of  the  session  of  1873,  seem 
also  applicable  to  the  powers,  which  for  sometime  past,  have  been  vested  in  the  Senate 
under  an  Act  of  Canada  of  1868  (36  Vic,  cap,  24). 

I  have,  etc., 
\  DUFFERIN. 

Cojjy  of  Report  of  a  Committee  of  the  Honourable  the  Privy  Council,   approved  by  His 
Excellency  the  Governor  General  on  the  18th  February,  1875. 

The  Committee  of  the  Privy  Council  have  had  under  consideration  a  memorandum, 
dated  15th  February  1875,  from  the  Hon.  the  Minister  of  Justice,  calling  the  attention 
of  Council  to  the  daspatch  of  the  Right  Hon.  the  late  Secretary  of  State  for  the  Colonies 
dated  30th  June,  1873,  in  which  he  mentioned  that  the  imperial  officers  of  the  crown 
had  advised  that  the  Act  passed  by  the  Parliament  of  Canada  in  1873,  "To  provide 
for  the  examination  of  witnesses  on  oath,  by  Committees  of  the  Senate  and  House  of 
Commons,  in  certain  cases,"  was  'idtra  vires  of  the  Colonial  Legislature,  and  that  the 
Canadian  Parliament  could  not  vest  in  themselves,  the  power  to  administer  oaths,  that 
being  a  power  which  the  House  of  Commons  did  not  possess  in  1867,  when  the  Imperial 
Act  was  passed. 
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The  despatch  further  states  that,  "  by  an  Act  of  the  Canadian  Parliament  of  1 868, 
(cap.  24)  provision  was  made  by  the  first  section  for  examining  witnesses  upon  oath 
at  the  bar  of  the  Senate,  and  that  the  Act  had  been  allowed  to  remain  in  force,"  and 
pointing  out  that  that  section  was  void  and  inoperative,  as  being  repugnant  to  the  provision 
of  the  Biitish  North  America  Act,  and  cannot  be  legally  acted  upon. 

The  Minister  of  Justice  reports  that  it  is  obvious  that  the  Parliament  of  Canada 
should  be  enabled  to  examine  witnesses  on  oath. 

He  therefore  recommends  that  the  attention  of  the  Secretary  of  State  for  the 
Colonies  be  invited  to  the  subject,  with  a  view  to  moving  Her  Majesty's  Government  to 
obtain,  during  the  present  session  of  the  Imperial  Parliament,  the  passage  of  an  Act 
removing  all  doubt  as  to  the  right  of  the  Parliament  of  Canada  to  possess  the  power 
to  pass  an  Act  providinjr  for  the  examination  of  witnesses  on  oath  by  Committees  of  the 
Senate  and  House  of  Commons. 

The  Committee  concur  in  the  foregoing  recommendation  and  submit  the  same  for 


your  Excellency's  approval. 


W.  A.  HIMSWORTH, 

Clerk  Privy  Council. 


The  Secretary  of  Slate  for  tlie  Colonies  to  the  Officer  Administering  the   Government  of 

Canada. 

Downing  Street,  11th  June,  1875. 

Sir, — Her  Majesty's  Government  have  had  before  them  the  Earl  of  Dufferin's  des- 
patch. No.  48,  of  the  24th  February  last,  with  an  a})proved  report  of  a  Committee  of  the 
Privy  Council  which  accompanied  it,  in  which  the  Canadian  Government  recommend 
the  passing  of  an  Imperial  Act  reruoving  all  doubt  as  to  the  right  of  the  Parliament  of 
the  Dominion  to  possess  the  power  to  pjiss  an  Act  providing  for  the  examination  of 
witnesses  on  oath  by  committees  of  the  Senate  and  House  of  Commons. 

You  will  be  so  good  as  to  inform  your  government  that  a  bill  to  give  effect  to  their 
wishes  in  this  resp^'ct,  and  at  the  same  time  to  validate  the  Act  of  the  Canadian  Parlia- 
ment, cap.  24  of  31st  Victoria,  has  passed  the  House  of  Lords. 

The  Act  will  be  communicated  to  you  as  soon  as  it  has  received  Her  Majesty's  assent. 

I  have,  (fee, 

CARNARVON. 

NoTK.  The  Imperial  Act  in  question  (38  &  30  Vic,  cap.  38),  was  communicated  to  the  Administra- 
tor by  despatch  of  the  22nd  July,  1875.  In  187U  the  Oaths  Bill  was  re-enact€d.  /See  39  Vic.  (Canada 
cap.  7,  also  57-58  Vic.  (18'.)4)  cap.  115.     Sec  also  Xt-w  Sjutli  Wales  Act,  45  Vic,  cap.  5. 


36  Victoria  (1873)  Chap.  128. 


An  Act  relating  to  Shipping,  and  for  the  Registration,  Inspection  and 
Classification  thereof. 

Reserved  for  Her  Majesty^  s  pleasure,  23rd  May,  1873.  Royal  assent  given,  20th  Novem- 
ber, 1873.  Proclamation  dated,  16th  March,  187 Jf..  In  force  on  and  from  17th 
March,  1874. 
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36  Victoria  (1873)  Chap.  129. 

An  Act  respecting  the  Shipping  of  Seamen. 

Reserved  for  Her  Majesty's  pleasure,  23rd  May,  1873.  Royal  assent  given,  20th  Novem- 
ber, 1873.  Proclamation  dated  16th  March,  187 J^.  In  force  on  and  Jrom  27th 
March,  187 J^. 


37  Victoria  (1874)  Chap. 


An  Act  to  Regulate  the  Construction  and  Maintenance  op  Marine  Electric 

Telegraphs. 

Note. — No  action  having  been  taken  with  respect  to  this  reserved  bill — the  Act,  38  Victoria  (1875) 
chapter  26,  intituled  "  An  Act  to  legulate  the  construction  and  maintenance  of  Marine  Electric  Tele- 
graphs," was  subsequently  passed. 

Reserved  for  Her  Majesty' s  pleasure,  Jfth  June,  181J/.. 

The  Governor  General  to  the  Secretary  of  State  for  the  Colonies. 

Ottawa,  4th  June,  1874. 

My  Lord, — I  have  the  honour  to  inclose  a  copy  of  a  bill  which  I  have  thought  it 
advisable  to  reserve  for  your  Lordship's  approbation. 

Accompanying  the  bill  is  an  Order  in  Council  explaining  its  provisions,  and  in- 
sisting, with  very  great  force,  on  the  desirability  of  the  object  it  is  intended  to  effect. 

My  government  attach  the  very  greatest  importance  to  the  measure,  and  have  re- 
quested me  to  urge  their  views  upon  your  Lordship  in  the  strongest  possible  language. 

I  have,  &c., 

DUFFERIN. 

Copy  of  a  Report  of  a  Committee  of  the  Honourable   the  Privy  Council,  apjjroved  by  His 
Excellency  tlie  Governor  General  on  the  Jfth  Jiine,  187 Jf.. 

The  Committee  of  the  Privy  Council  have  the  honour  to  report :  — 
That  at  the  last  session  of  the  Parliament  of  Canada,  a  bill  was  passed  by  both 
Houses  entitled  "  An  Act  to  regulate  the  construction  and  maintenance  of  Marine 
Electric  Telegraphs,"  which,  in  accordance  with  paragraph  seven  of  the  royal  instruc- 
tions, was,  upon  the  advice  of  the  Minister  of  Justice,  reserved  by  His  Excellency  the 
Governor  General  for  the  signification  of  Her  Majesty's  pleasure  ;  and  *^haA,  the  Minister 
of  .Justice  thus  .advised,  jvs  the  bill  "  is  one  of  some  importalice,  anu  may  possibly  be 
"  considered  to  prejudice  the  interests  and  rights  of  property  of  Her  Majesty's  subjects 
"  not  residing  in  Canada." 


• 
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That  the  Anglo-American  Telegraph  Company  appeared  by  council  before  the  com- 
mittee of  the  Senate  to  which  the  bill  was  referred,  and  urged  that  their  rights  and 
privileges  would  be  prejudiced  by  it,  but  that  the  committee  reported  in  favour  of  the 
bill,  and  the  same  was  then  passed  by  that  body. 

That  the  advice  to  the  Governor  (leneral  that  the  bill  should  be  reserved,  was 
given  merely  in  deference  to  the  language  of  the  royal  instructions,  and  not  from  any 
conviction  or  belief  that  the  bill  in  any  way  interferes  with,  or  is  prejudicial  to,  the 
rights  of  the  Anglo-American  Telegraph  Company,  or  any  other  company  with  similar 
objects,  or  with  similar  rights. 

That  the  bill  in  question  is  calculated  to  aflford  facilities  to  any  persons  seek'ng  in- 
corporation for  the  purposes  of  marine  telegraphs,  and  will  tend  to  promote,  not  the 
establishment  (or  monopoly)  of  one  company  only,  but  of  several,  for  the  same  pur- 
poses. 

Whilst,  as  regards  any  supposed  rights  or  franchises  of  the  Anglo-American  Com- 
pany, or  any  other  company  with  which  this  bill  can  be  alleged  to  interfere,  the  com- 
mittee are  quite  at  a  loss  to  know  in  what  they  can  be  said  or  supposed  to  exist,  or 
what  peculiar  rights  of  any  kind  that  company  or  any  other  can  at  present  claim  in 
Canada. 

The  fourteenth  section  prohibits  any  company,  except  such  as  have  been  or  may  be 
incorporated  in  Canada,  from  maintaining  or  constructing  a  marine  telegraph  (saving 
the  user  of  any  existing  telegraph  company,  during  the  non-existence  of  any  company 
arising  within  the  provisions  of  the  bill).  But  the  fifteenth  section  provides  that 
*'  the  necessary  corporate  powers  in  Canada  (for  any  company  so  "  prohibited  by  the 
fourteenth  section,")  may  be  procured  from  the  Governor  in  Council ;  upon  condition, 
however,  that  other  companies  created  under  the  authority  of  the  reserved  bill,  shall 
have  conceded  them,  and  enjoy  equally  with  it,  any  advantages  or  privileges  which  it 
may  possess. 

In  these  provisions,  therefore,  will  be  found  the  object  of  the  Act :  the  encourage- 
ment of  marine  telegraph  companies  in  Canada ;  but  so,  as  that  all  companies,  whether 
of  Imperial  or  Canadian  intorporation,  shall  enjoy  equal  rights  and  privileges  in  all 
respects  amongst  themselves,  and  without  any  special  monopoly. 

That  is  to  say.  Parliament  is  willing  to  extend  to  companies  of  imperial  or  parlia- 
mentary orii,'in  in  Great  Britain,  the  same  corporate  powers  which  it  is  proposed  shall 
exist  in  any  companies  of  Canadian  incorjjoration,  provided  that  equal  rights  and  pri- 
vileges in  all  respects  are  enjoyed  by  all. 

The  committee  are  of  opinion  that  no  company  is  in  existence,  possessing  rights 
and  privileges  in  Canada,  which  can  in  any  way  be  legally  affected  by  the  reserved 
bill. 

They,  at  the  same  time,  desire  to  express  their  strong  conviction  that  this  measure 
is  calculated  to  be  highly  beneficial  to  the  interests  of  Canada,  and  is  also  in  accordance 
with  the  established  policy  of  the  country,  and  they  submit  that  Her  Majesty's  Secre- 
tary of  State  for  the  Colonies  be  requested  to  pray  Her  Majesty's  sanction  to  the  bill  at 
an  early  date. 

W.  A.  HIMSWORTH, 

'  Clerk  Privy  Council. 

The  Governor  General  to  the  Secretary  of  State  for  the  Colonies. 

Ottawa,  Canada,  2nd  October,  1874. 

My  Lord, — I  bav,e  the  honour  to  forward,  for  your  Lordship's  information,  copy  of 
an  Order 'if  Council  d.ited  the  2nd  October,  1874,  in  reference  to  the  recent  Telegraph 
Act  of  the  Dominion  Legislature,  which  has  been  reserved  for  your  Lordship's  considera- 
tion. 
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The  Order  in  Council  is  accompanied  by  a  copy  of  the  "  Money  Market  Review," 
and  a  pamphlet  of  the  Anglo-American  Telegraph  Company,  and  by  a  copy  of  an  Order 
in  Council  of  the  4th  June,  1874,  relative  to  the  same  subject. 

These  documents  have  only  reached  me  as  the  mail  was  upon  the  point  of  closing, 
and  I  have  not  had  time  to  do  more  than  glance  at  the  principal  document.  I  forward 
it,  however,  being  unwilling  to  delay  its  arrival  in  your  Lordship's  hands. 

I  have,  &c., 

DUFFERIN. 

Cojyy  of  a  Report  of  a  Committee  of  the  Honourable  the  Privy  Council,  approved  by  His 
Excellency  the  Governor  General  on  the  2nd  October,  187 J/.. 

The  Committee  of  Council, having  reference  to  an  Order  in  Council  of  the  4th  June 
last,  of  the  reserved  "  Marine  Electric  Telegraph  Company's  Bill,"  have  the  honour 
further  to  report  : — 

That  a  telegram  to  the  following  effect  from  the  Honourable  the  Secretary  of  State 
for  the  Colonies,  was  submitted  by  your  Excellency  ; — 

"  Before  a  decision  is  given  as  to  the  Marine  Electric  Telegraph  Act,  Her  Majesty's 
Government  desire  to  know  whether  effect  of  concession  of  exclusive  rights  of  Anglo- 
Saxon  American  Company,  confirmed  so  lately  as  1869  by  Prince  Edward  Island  Act, 
has  been  duly  considered,  and  whether  that  company  would  claim  compensation  for  its 
withdrawal,  also  whether  interests  of  proprietors  were  fully  considered  before  the  bill 
was  passed. 

"Carnarvon." 
To  which  the  following  reply  was  sent : — 

"  I  am  advised  that  the  charter  given  by  Prince  Edward  Island  was  not  urged  upon 
the  committee  in  Parliament  (when  considering  the  Telegraph  Bill),  nor  was  it  brought 
before  the  government.  It  is  difficult  to  ascertain  what  privileges  the  concessions  of 
exclusive  rights  to  '  New  York,  Newfoundland,  and  London '  telegraph  companies 
originally  embraced.  It  is  doubtful  whether  any  such  privileges  now  exist,  as  the  com- 
pany is  now  apparently  merged  in  another  company  without  legislative  sanction  of 
Prince  Edward  Island,  Canada.     Despatch  will  be  sent  giving  further  particulars. 

"  DUFFERIN." 

That  some  delay  has  necessarily  arisen  in  the  further  consideration  of  the  subject  of 
the  aVjove  telegram  to  your  Excellency,  in  order  that  the  Privy  Council  for  Canada 
might  obtain  full  information  thereupon. 

That  after  full  inquiry  the  committee  find  as  follows  : — 

P.  E.  Island.  ^-  That  any  exclusive  concession  in  Prince  Edward  Island  by  Acts 

20  Vic '  c   13  185''    ^^  ^^^  legislature,  was  in  favcyir  of  "  The  New  York,  Newfoundland 

25  Vic,  c.    0,  I8f)2   and  London  Telegraph  Company,"  a  Newfoundland  corporation,  and 
32  Vic    c    34  186')    •  "     r  r      ./  j  _  c  ^ 

.\ct,  18.54,  sec.   2.    ^^  ^^^  expressly  limited  "  during  its  existence." 

2,  That  the  Newfoundland  company  did  not  in  fact  avail  itself  of  the  exclusive 
provisions  of  the  Act  of  1854,  or  construct  any  cable  On  the  faith  of  this  protection. 

3.  That  another  company  had  previous  to  the  passing  of  that  Act,  laid  down  a 
cable  from  the  island  to  New  Brunswick,  and  this  by  section  8,  was  vested  in  the 
Newfoundland  company. 

.  4.  That   the   committee  are  informed   that  the   service  was,  and 

V^ yJ.*^!.  '^Stat "       continued  to  be,  so  inefficiently  performed,  as  to  give  rise  to  the  con- 
""  18)52.       "       ditional  revocation  of  the  company's  powers  by  the  Act  of  1862. 
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5.  That  the  Newfoundland  company  were  to  receive  an  annual  subsidy  from  the 
province  for  maintaining  this  line ;  it  would  therefore  appear  to  have  been  constructed 
for  the  local  convenience  of  the  island,  and  not  with  reference  to  any  cable  line  in  con- 
templation by  the  company,  to  which  the  prohibitory  provisions  of  the  Act  of  1854 
might  have  attached. 

6.  That  moreover,  by  sec.  6  of  the  Act  of  1869,  the  right  would  appear  to  be  reserved 
to  the  executive  government  to  dispense  with  these  services,  and  to  make  arrangements 
with  any  other  company  for  this  connection. 

7.  That  in  May,  1873,  the  Newfoundland  company  became  merged  in  the  Anglo- 
American  company  (a  corporation  under  the  Imperial  Joint  Stock  Companies  Act), 
and  the  intention  and  effect  of  such  merger  was  to  put  an  end  to  the  existence  of  the 
Newfoundland  company  as  a  corporation.  Note  (h) — See  proceedings  at  "  General  Meeting 
of  the  Anglo- American  company.  May  22nd,  1873 ;"  also,  Sociite  du  cable  trans-atlantique, 
May  22nd,  1873.  Also,  terms  of  resolution  adopted  at  these  meetings,  rejwrted  in  the 
"  Money  Market  Review,"  May  24th,  1873,  (hereivith)  :  also,  pamphlet  of  company,  p.  JfB. 

8.  That  an   Act   of  the    legislature  of    Newfoundland    had    been    passed     which 

authorized  such  consolidation  being  entered  into,  and  the  transference 
to  Uiis  ActTt  ^^  ^^^  rights  of  the  Newfoundland   company  to   the  Angli- American 

General  Meetiiip:  company,  but  no  such  legislation  was  sought  or  obtained  in  the  province 
above.  of  Prince  Edward  Island. 

9.  That  the  committee  believe  that  by  the  terms  of  amalgamation  the  Anglo- 
American  company  retained  part  of  the  consideration  (£135,000)  going  to  the  proprietoi's 
of  the  Newfoundland  company  against  the  preemption  claim  of  the  province  of  New- 
foundland, but  that  there  was  no  similar  provision  as  to  Prince  Edward  Island. 

10.  That  the  concession  in  the  latter  province  would  appear  not  to  have  been  deemed 
of  any  importance  to  the  contracting  companies,  or  to  have  formed  an  element  of  value 
in  the  consideration. 

11.  That  at  the  same  time  that  negotiations  for  this  amalgamation  were  proceeding 

between  the  telegraph  companies  in  May,  1873,  terms  of  union  between 
See  Order  in  the  province  of  Prince  Edward  Island  and  the  Dominion  "were  being 

Windsor  2(lth  June  discussed,  and  neither  government  could  have  considered  that  the 
1H73  apiiroving  island  was  in  any  way  subject  to  any  exclusive  concession  in  favour  of 
of  I  nion  and  a,„y  telegraphic  company,  for  it  was  an  absolute  obligation  imposed  on 

annexed,  Statiites  ^he  Dominion  that  it  should  maintain  telegraphic  communication 
of  Canada,  p.  XII.    between   the   island   and  the  mainland  of  the  Dominion,  as  well  as  an 

efficient  steam  service  for  mails  and  passengers. 

12.  The  Parliament  of  Canada  during  the  last  session  passed  a  private  Act,   intro- 

duced  after  the  duly  published  preliminary  notices,  whereby  the 
37Vio.%  82*'*'  Dominion  Telegraph  company  was  authorized  to  extend  its  limits  by 
cable  into  Prince  Edward  Island. 

It  would  therefore  appear  to  be  very  questionable  whether  under  these  circumstances, 
the  Newfoundland  company  having  ceased  to  exist,  any  monopoly  or  concession  it  might 
have  been  possessed  of  is  not  also  at  an  end,  quite  independently  of  the  fact  that  no 
transfer  of  any  such  exclusive  privilege  or  concession  was  made  or  could  be  made  without 
the  sanction  of  the  Prince  Edward  Island  legislature. 

It  may  further  be  observed  that,  as  far  as  the  committee  can  ascertain,  this  con- 
cession does  not  appear  to  have  formed  any  part  of  consideration  for  the  purchase  by  the 
Anglo-American  company,  and  that  as  the  Dominion  has  itself  assumed  the  obligation 
of  maintaining  telegraphic  communication  between  the  island  and  the  mainland  there 
was  nothing  which  the  Anglo-American  company  could  have  urged  before  the  legislature 
(if  it  had  thought  fit  to  do  so),  based  on  any  circumstances  connected  with  Prince 
Edwai-d  Island,  which  could  have  availed  to  defeat  the  Marine  Telegraph  Bill,  or  to  form 
the  subject  of  compensation. 

There  can  l)e  no  doubt  but  that  the  Parliament  of  Canada  fully  considered  the 
effect  of  this  bill,  and  that  although  it  was  urged  on  behalf  of  the  Anglo-American 
company  that   the  interests  of  proprietors  would  be  seriously  effected  if  the  company 
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was  obliged  to  give  up  its  occupation  for  cable  purposes  of  the  shores  of  Canada,  which 
by  the  provisions  of  the  bill  it  can  only  retain  by  consenting  to  give  equivalent  privi- 
leges to  any  other  company  in  Newfoundland,  the  Parliament  of  Canada  considered 
this  occupation  to  be  only  on  suflferance,  and  determinable  at  will. 

That  such  occupation  appears  to  have  been  taken  and  used  without  any  authority 
(which  would  constitute  it  a  right),  but  that  such  occupation  can  only  be  lawful  and 
continue  by  compliance  with  the  terms  of  the  Act,  and  the  condition  that  the  company 
yield  the  like  privilege  to  any  other  corporation  in  Newfoundland. 

That  no  franchise  in  favour  of  the  Anglo- A.inerican  company  existed  in  any  part 
of  Canada,  and  that  the  company  could  not  lawfully  assume  to  exercise  any  such,  except 
with  the  sanction  of  the  Parliament  of  Canada. 

That  it  is  obvious  that  Parliament  could  not  recognize  the  position  claiined  by  the 
Anglo- American  company,  inasmuch  as  by  so  doing  it  would  admit  by  virtue  of  an  Act 
of  Newfoundland,  the  company  had  gained  and  coiild  retain  in  Canada  without  the 
sanction  of  its  supreme  authority,  privileges  in  the  nature  of  a  monopoly. 

In  conclusion,  the  committee  desire  to  call  attention  to  the  fact,  that  while  the 
bill  is  plainly  within  the  powers  and  jurisdiction  of  the  Parliament  of  Canada,  the 
original  grant  by  Newfoundland  was  declared  contrary  to  Imperial  policy.  (See  despatch 
18th  January,  1858.) 

The  committee  submit  that  it  would  be  in  direct  conflict  with  the  spirit  of  the  above 
despatch,  now  to  interfere  with  the  Parliament  of  Canada  in  the  exercise  of  its  consti- 
tutional right,  to  declare  on  what  conditions  alien  corporations  should  be  permitted  to 
make  use  of  any  portion  of  its  territory. 

W.  A.  HIMSWORTH, 

Clerk  Frivy  Council. 

The  Hon.  J.  J.  C.  Abbott,  Q.C.,  to  the  Ron.  the  Secretary  of  State  oj  Canada, 

Montreal,  13th  October,  1874. 

Sir, — I  have  the  honour  to  transmit  to  you  the  inclosed  petition  of  the  Anglo- 
Anrerican  Telegraph  Company,  praying  that  no  further  steps  be  taken  foi  the  sanction- 
ing of  the  Act  respecting  Electric  Telegraphs  passed  during  the  last  session  of  Parliament. 

I  have,  &c., 

J.  J.  C.  ABBOTT. 

To  the  Right  Honourahle  the  Earl  of  Dufferin,  K.F.,  K.C.B.,  Governor  General  of  Canada'' 

in  Council.  . 

The    humble    petition    of    The    Anglo-American    Telegraph    Company,     Limited, — 
Showeth, 

That  your  petitioners  are  a  corporation  formed  under  the  Act  of  the  Imperial 
Legislature,  entitled  the  "  Companies  Act,  1862,"  with  a  present  capital  stock  of 
£7,000,000  (seven  million  pounds)  sterling,  which  is  held  by  between  five  thousand  and 
six  thousand  stockholders  mostly  resident  in  Great  Britain. 

That  your  petitioners  were  established  in  1866  for  the  purpose  of  effecting  tele- 
graphic communication  between  Great  Britain  and  the  American  continent,  and  under 
various  agreements  and  arrangements  made  at  and  subsequent  to  the  date  of  their  in- 
corporation, and  which  have  been  sanctioned  by  the  Imperial  Parliament,  your  peti- 
tioners are  now  the  representatives  of  the  Atlantic  Telegraph  Company,  and  possess  all 
the  property,  rights  and  privileges  of  that  company,  and  by  other  agreements  and 
arrangements  made  in  the  year  1873  your  petitioners  are  now  also]the  proprietors  of  the 
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cable  and  property  of  the  Societe  du  Cable  Transatlantique  FrauQais,  Limited,  and  also 
of  the  cables,  lines  and  other  telegraphic  property  and  rights  of  the  New  York,  New- 
foundland and  London  Telegraph  Company. 

That  the  last  mentioned  company  has  been  and  is  now  consolidated  with  your 
petitioners  by  virtue  of  the  provisions  of  Acts  of  the  Legislature  of  Newfoundland,  and 
agreements  made  thereunder. 

That  the  shareholdei's  of  all  the  said  three  companies,  whose  properties  and  rights 
are  now  held  by  your  petitioners  received  shares  of  stock  in  your  petitioners'  capital  as 
the  purchase  money  for  their  respective  properties  and  rights,  so  that  your  petitioners 
as  now  constituted  comprise  either  the  original  holders  of  the  share  capitals  of  the  said 
three  companies  or  their  direct  representatives. 

That  your  petitioners,  by  themselves  or  their  said  predecessors,  have  for  upwards  of 
twenty  years  laboured  to  establish  telegraphic  comnmnication  between  Great  Britain 
and  America,  and  through  great  tlitticulties,  and  after  many  failures  and  heavy  losses 
of  capital,  they  succeeded  in  the  year  1866  in  laying  two  submarine  cables  between 
Ireland  and  Newfoundland,  and  by  means  ot"  such  cables  and  local  lines,  either  belong- 
ing to  them  or  connected  with  their  cables,  they  for  the  first  time  established  effective 
telegraphic  communication  between  the  eastern  and  western  hemispheres. 

That  your  petitioners  have  since  1866.  at  great  cost,  laid  two  other  submarine  cables 
between  Ireland  and  Newfoundland,  and  a  line  from  France  to  St.  Pierre  (Micjuelon) 
and  Duckbury  (Massachusetts),  and  except  for  a  few  days  when  the  lines  have  been  in- 
jured by  storms,  they  have,  from  1866  to  the  present  time,  maintained  such  telegraphic 
communication  as  afoi-esaid,  and  have,  as  they  believe,  carried  on  their  business  to  the 
satisfaction  of  all  parties  interested  therein. 

That  your  petitioners  have  from  time  to  time  reduced  the  rates  of  telegraphic  mes- 
sages Ijetween  England  and  America  from  £20  for  twenty  words  to  the  present  rate  of 
4s.  per  word  ;  and  they  have  so  far  perfected  their  connections  and  methods  of  operating 
as  to  enable  them  under  ordinary  circumstances  to  transmit  telegrams  between  London 
and  Newfoundland  in  periods  averaging  eight  minutes,  and  between  London  and  New 
York  twenty  minutes. 

That  your  petitioners  possess  numerous  cables  and  land  lines  of  telegraph  in  and 
between  Newfoundland  and  Prince  Edward  island  and  Cape  T3i-eton,  and  between  New- 
foundland and  St.  Pierre  (Miquelon),  several  of  these  lines  having  beon  laid  or  estab- 
lished by  their  predecessors,  the  New  York,  Newfoundland  and  London  Telegraph 
Company,  many  years  ago,  and  which  have  been  in  operation  ever  since  for  the  trans- 
mission of  Atlantic  or  local  messages  to  and  from  Newfoundland  and  the  Dominion  of 
Canada  or  the  United  States  of  America. 

That  such  local  cables  are  of  great  importance  to  your  petitioners,  and  without 
some  such  means  of  communication  your  petitioners'  Atlantic  cables  would  be  practi- 
cally useless. 

That  by  a  bill  pass(^  by  the  Parliament  of  Canada  in  May,  1874,  entitled  "An 
Act  to  regulate  the  construction  and  maintenance  of  Marine  Electric  Telegraphs,"  and 
hereinafter  referred  to  as  the  Act  of  1874,  it  is  enacted,  amongst  other  things,  (section 
1),  That  the  said  Act  shall  apply  to  every  company  thereafter  authorized  by  any  special 
or  general  Act  of  the  Parliament  of  Canada  or  under  the  provisions  of  the  Act  of  1874, 
to  construct  or  maintain  telegraphic  cables  in  or  across  any  tidal  water  within  the  juris- 
diction of  Canada,  so  as  to  connect  any  province  with  any  other  province  of  the 
Dominion,  or  to  extend  beyond  the  limits  of  any  province,  and  to  every  company  author- 
ized to  construct  or  maintain  such  telegraphs  before  the  passing  of  the  Act  of  1874  l)y 
any  such  special  or  general  Act  of  the  Parliamerxt  of  Canada,  or  by  any  other  special 
Act  or  charter  of  any  of  the  provinces  constituting  the  Dominion,  and  at  the  time  f)f 
the  passing  of  the  Act  of  1874  in  force  in  Canada.  (Section  14.)  That  no  company 
other  than  those  mentioned  in  the  first  section  of  the  Act  of  1874,  or  which  becomes 
incorporated  in  Canada  under  the  next  following  section,  shall  maintain,  construct  or 
use  any  telegraphic  wire  or  cable  connecting  two  or  more  provinces  of  the  Dominion,  or 
extending  beyond  the  limits  of  any  province,  or  upon,  under,  or  across  any  gulf,  bay  or 
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branch  of  any  sea  or  any  tidal  water  within  the  jurisdiction  of  Canada,  or  the  shore  or 
bed  thereof  respectively  :  Provided  that  nothing  in  this  section  contained  shall  be  con- 
strued to  prohibit  any  existing  telegraph  company  or  association  from  continuing  to  re- 
ceive and  transmit  messages  over  its  line  of  marine  telegraph  until  such  time  as  another 
company,  under  the  authority  and  within  the  provisions  of  this  Act,  has  constructed 
and  is  operating  a  line  of  marine  telegraph  which  has  been  determined  by  the  Governor 
in  Council  to  afford  reasonable  facilities  for  the  transmission  of  marine  telegraph 
messages  in  lieu  of  the  line  or  lines  of  such  existing  telegraph  company  or  association, 
or  to  be  a  line  for  doing  business  over  a  route  of  a  competitive  nature.  (Section  15), 
authorizes  certain  companies  therein  mentioned  to  obtain  a  charter  in  Canada  for  the 
purpo-e  of  establishing  and  maintaining  their  telegraph  and  works  within  the  juris- 
diction of  Canada,  but  it  is  expressly  declared  that  no  such  chaiter  shall  be  granted  to 
any  company  "  which  possesses  any  exclusive  privilege  of  landing  wire  or  cable  for  a 
"  marine  telegraph  in  or  upon  the  coast  of  any  state,  province  or  country  in  America, 
"  Europe,  or  elsewhere,  unless  an  equal  or  reciprocal  right  or  privilege  of  landing  wire 
"  or  cable  and  establishing  a  marine  telegraph  upon  the  same  coast,  is  conceded  to  any 
"and  each  of  the  companies  in  the  first  section  of  this  Act  mentioned,  or  which  may 
"  become  incorporated  in  Canada  under  the  provisions  of  this  section  of  this  Act,  s  )that 
"  any  company  incorporated  or  to  be  incorporated  in  Canada  may  enjoy  the  same  ad- 
"  vantages  in  maintaining  its  marine  telegraph  line  in  and  upon  the  same  coast  as  the 
"  said  company  which  may  possess  such  exclusive  privilege." 

That  the  object  and  intention  and  eifect  of  the  said  Act  of  1874  appears  to  be  to 
prohibit  (for  the  benefit  of  a  competing  company)  the  working  and  use  of  the  local  cables 
of  your  petitioners,  wliich  now  extend  to  and  are  established  upon  the  shores  of  the 
Dominion  of  Canada,  and  by  means  of  which  your  petitioners'  business  is  to  a  large  ex- 
tent carried  on,  unless  they  give  up  the  exclusive  right  of  laying  telegraph  cables  to  and 
upon  the  island  of  Newfoundland. 

Your  patitioners  humbly  submit  to  your  Lordship  that  the  above  mentioned  pro- 
visions of  the  Act  of  1874  are  unfair  and  inequitable,  and  would  greatly  prejudice  and 
injure  your  petitioners,  that  the  said  Act  ought  not  to  be  assented  to  by  your  Lordship 
on  Her  Majesty's  behalf  or  allowed  to  become  law,  for,  amongst  others,  the  following 
reasons  : — 

1.  Because  the  said  Act  injuriously  affects  your  petitioners  in  their  property  and 
existing  rights,  and  your  petitioners  had  no  notice,  and  no  public  notice  was  given  of 
the  intention  to  bring  in  the  bill,  or  that  any  legislation  was  intended  affecting  your 
petitioners'  interests. 

2.  Because  your  petitioners  had  no  opportunity  of  petitioning  Parliament  against 
the  said  Act  before  it  was  passed,  and  had  but  a  few  days'  notice  (which  was  acci- 
dentally obtained  by  telegraph)  that  the  bill  was  in  progress,  and  therefore  were 
unable  to  lay  their  case  against  the  bill  before  either  the  House  of  Commons  or  the 
Senate. 

3.  Because,  as  your  petitioners  are  informed,  and  as  appears  from  the  reports  of 
the  discussions  on  tlie  said  bill,  its  real  object  and  effect  were  not  fully  represented  or 
made  known  to  the  members  of  the  Parliament,  und  that  if  its  real  object  and  effect  had 
been  understood,  the  bill  would  not  have  been  passed  in  its  present  form  ;  but  if  passed 
at  all,  provision  would  have  been  inserted  therein  for  the  protection  of  your  petitioners' 
just  rights  and  interests. 

4.  Because  the  exclusive  privileges  held  by  your  petitioners  in  Newfoundland  were 
lawfully  granted  by  the  legislature  of  that  island,  and  were  approved  by  Her  Majesty 
in  Council  ;  and  upon  the  faith  thereof,  several  millions  of  pounds  sterling  have  been 
expended  by  your  petitioners  and  their  predecessors,  and  it  would  be  wholly  unjust  to 
them  that  they  should  be  compelled  to  give  up  such  rights  wilhout  consideration  or 
compensation. 

5.  Because  your  petitioners  and  their  said  predecessors  have  accomplished  a  great 
and  most  difficult  work,  and  done  great  benefit  to  Canada  as  well  as  to  Great  Britain  and 
the  world  at  large,  by  establishing  their  Atlantic  cables  and  local  lines,  and  no  sufficient 
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cause  is  or  can  be  assigned  for  depriving  them  of  the  benefit  of  their  vast  outlay  and 
unprecedented  labours  as  proposed  by  the  said  Act. 

6.  Because  great  risk  of  total  interruption  of  telepraphic  communication  between 
Canada  and  Europe  would  be  occasioned  if  your  petitioners  were  compelled  to  cease  the 
working  and  use  of  their  cables  aflected  by  the  said  Act. 

7.  Because  the  Act  would  have  retrospective  effect,  and  is  unconstitutional,  and  is 
unnecessary  and  is  inexpedient  in  the  public  interest. 

Your  petitioners  therefore  humbly  pray  Your  Lordship  not  to  assent  to  the  said 
Act,  and  to  advise  Her  Majesty  to  refuse  assent  thereto. 

JAMES  ANDERSON, 

Director. 

JOHN  GRANT, 

Dated  24th  September,  1874.  Secretary. 

Tlie  Hon.  the  Secretary  of  State  of  Canada  to  the  Hon.  J.  J.  C.  Abbott,  Q.C. 

Department  of  the  Secretary  of  State,  Ottawa,  14th  October,  1874. 

Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  of  the  13th  inst., 
inclosing  a  petition  addressed  to  His  Excellency  the  Governor  General  in  Council,  pray- 
ing that  the  bill  passed  during  the  last  session  of  Parliament,  intituled  "  An  Act  to 
regulate  the  construction  and  maintenace  of  Marine  Electric  Telegraphs "  may  not  be 
allowed  to  become  law  for  tlie  reasons  set  forth  therein.  The  said  petition  will  be  at 
once  transmitted  to  Council  ;  at  the  same  time  I  beg  to  inform  you  that  the  bill  referred 
to  having  been  reserved  for  the  consideration  of  Her  Majesty  the  Queen,  the  subject- 
matter  now  rests  with  the  imperial  authorities,  who  are  in  possession  of  the  views  of 
this  government,  so  that  practically  the  subject  is  no  longer  open  for  the  consideration 
of  the  Government  of  Cana^la. 

I  have,  tkc, 

R.  W.  SCOTT. 

The  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Downing  Street,  29th  October,  1874. 

My  Lord, — I  have  the  honour  to  acknowledge  the  receipt  of  your  Lordship's  des 
patch  No.  249  of  the  2nd  inst.,  transmitting  a  copy  of  a  report  of  the  Privy  Council  of 
the  .same  date  on  the  subject  of  the  Marine  Electric  Telegraph  Bill  of  the  Dominion 
Legislature,  which  has  been  reserved  for  the  signification  of  Her  Majesty's  pleasure. 

2.  I  have  for  some  time  felt  little  doubt  as  to  the  advice  it  would  Vjecome  my  duty 
to  tender  to  the  Queen  with  reference  to  this  bill,  but  I  have  deferred  any  expression 
of  opinion  on  the  subject  until  the  receipt  of  your  promised  despatch. 

3.  The  bill  was  reserved  (as  stated  in  the  previous  report  of  the  committee  of 
Council  dated  June  4th,  1874,  which  accompanied  the  bill),  because  the  measure  was 
"  one  of  some  importance,  and  might  possibly  be  considered  to  prejudice  the  interests 
and  rights  of  property,  Her  Majesty's  subjects  not  residing  in  Canada."  And  it  is 
further  stated  that  this  was  done  merely  in  deference  to  the  language  of  royal  instruc- 
tions as  (juoted  above. 

The  subject  to  which  the  bill  relates  is,  in  my  opinion,  one  of  those  with  which  the 
Dominion  Legislature  has  been,  under  the  91st  and  92nd  sections  of  the  Imperial 
"  British  North  America  Act,  1867,"  expressly  empowered  to  deal.  It  seems  to  me  to 
be  clearly  within  the  competency  of  the  Dominion  Government  and  Parliament  to  legis- 
late without  any  interference  on  the  part  of  the  government  of  this  country  upon  a 
local  question  such  as  forms  the  subject-matter  of  the  bill,  involving  as  it  does,  no  points 
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in  respect  of  which  it  would  appear  necessary  that  imperial  interests  should  be  guarded, 
or  the  relations  of  the  Dominion  with  other  colonial  or  foreign  governments  controlled. 

4.  I  am  well  aware  from  the  numerous  representations  which  have  been  made  to 
me  on  both  sides,  that  the  reserved  bill  affects  the  pecuniary  interests  of  many  persons 
not  residing  in  Canada,  but  Her  Majesty's  Government  is  not  on  that  account  called 
upon  to  review  the  decision  arrived  at  by  the  legislature  of  the  Dominion.  Looking  to 
the  large  intercourse  maintained  between  Canada  and  this  country,  and  the  extent  to 
which  British  subjects  residing  out  of  Canada  hold  real  and  personal  property,  and  are 
interested  in  joint  stock  enterprises  within  the  Dominion,  it  is  obvious  that,  if  the  inter- 
vention of  Her  Majesty's  Government  were  liable  to  be  invoked  whenever  Canadian 
legislation  on  local  questions  affects,  or  is  alleged  to  affect,  the  property  of  absent  persons, 
the  self-government  conceded  to  the  Dominion  might  be  reduced  within  very  narrow  limits. 

5.  It  is  to  the  Dominion  government  and  legislature  that  persons  concerned  in  the 
legislation  of  Canada  on  domestic  subjects  and  its  results  must  have  recourse  ;  and  this 
government  cannot  attempt  to  decide  upon  the  details  of  such  legislation  without  incur- 
ring the  risk  of  those  complications  which  are  consequent  upon  a  confusion  of  authority. 

6.  While,  therefore,  I  entirely  appreciate  the  action  of  your  ministers  in  I'eserving 
the  bill,  I  am  of  opinion  that  any  further  consideration  of  the  subject  should  be  given 
by  that  body  whose  province,  as  I  have  observed  it,  is  to  deal  with  such  questions,  and 
that  I  cannot  properly  assume  the  function  of  deciding  between  the  conflicting  views  of 
those  who  have  addressed  me  whether  in  favour  of  or  against  the  policy  embodied  in  this 
measure.  In  order  to  enable  this  to  be  done,  I  have  decided  to  leave  the  present  bill 
in  abeyance,  and  to  tender  no  advice  to  Her  Majesty  respecting  it. 

I  have,  tfec, 

CARNARVON. 

Tlie  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Downing  Street,  19th  November,  1874. 

My  Lord, — With  reference  to  my  despatch,  No.  220,  of  the  29th  of  October,  I 
transmit  to  you  for  your  information,  and  for  communication  to  your  ministers,  a  copy 
of  a  despatch  which  I  have  addressed  to  the  Governor  of  Newfoundland  with  regard  to 
the  power  possessed  by  the  Newfoundland  Government,  under  section  15  of  the  New- 
foundland Act,  No.  2,  of  1854,  to  purchase  the  lines  of  telegraph  and  other  property  of 
the  New  York,  Newfoundland  and  London  Telegraph  Company,  with  the  view  of 
terminating  the  monopoly  conceded  by  that  Act. 

I  have,  tfec, 

CARNARVON. 

The  Earl  of  Carnarvon  to  Governor  Sir  J.  Hill. 

Downing  Street,  17th  November,  1874. 

Sir, — I  inclose  for  your  information,  and  for  communication  to  your  ministers,  a 
copy  of  a  despatch  which  I  have  addressed  to  the  Governor  General  of  Canada,  with 
regard  to  the  reserved  bill  of  the  Dominion  Parliament,  "  to  regulate  the  construction 
and  maintenance  of  Marine  Electric  Telegraphs." 

2.  Until  the  course  to  be  taken  by  Her  Majesty's  Government  in  this  matter 
had  been  decided,  I  thought  it  expedient  to  defer  answering  your  despatch,  of  the 
9th  May,  in  which  you  inclosed  a  minute  of  your  Executive  Council,  inquiring  whether 
Her  Majpsty's  Government  would,  upon  terms  to  be  hereafter  agreed  upon  with  the 
Local  Government,  undertake  the  purchase  claimed  by  the  Government  of  Newfound- 
land, under  the  Act,  cap.  2,  of  1854,  incorporating  the  New  York,  Newfoundland 
and  London  Telegraph  Company,  with  a  view  of  terminating  the  monopoly  conceded  by 
that  Act. 
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3.  The  decision  which  has  been  arrived  at  to  take  no  action  with  respect  to  the 
Dominion  reserved  bill,  in  order  that  if  thought  desirable  a  fresh  bill  may  be  intro- 
duced next  session,  would  seem  to  render  it  unnecessary,  or  perhaps  impossible,  to  de- 
cide at  the  present  moment  whether  the  Newfoundland  Government  should  take  any 
steps  to  terminate  the  monopoly  under  the  provisions  of  the  Act,  cap.  2,  of  1854. 

4.  In  the  event,  however,  of  a  sum  of  money  becoming  payable,  either  by  arrange- 
ment or  award  for  that  purpose,  Her  Majesty's  Government  do  not  perceive  that  they 
could  properly  invite  Parliament  to  contribute  a  portion  of  that  payment. 

5.  But  having  regard  to  the  conflicting  legal  opinions  to  which  you  refer  in  your 
despatch,  I  have  thought  it  desirable,  in  the  interests  of  your  government,  to  consult 
the  law  officers  of  the  crown  as  to  the  subject-matter  comprised  within  the  power  to 
purchase  conferred  upon  the  Newfoundland  Government  by  section  15  of  the  Act  above 
referred  to ;  tliat  is  to  say,  whether  that  government  could  claim  to  buy  out  the  whole 
interest  of  the  company  for  the  actual  appraised  value  of  the  telegraph  lines,  wires, 
cables,  apparatus,  vessels  and  all  other  appliances  connected  therewith  ;  or  whether  any 
further  claim  could  be  made  by  the  company  for  compensation  for  the  loss  of  the 
monopoly  which  would  be  terminated  by  such  purchase,  or  for  any  other  right  or  in- 
terest conveyed  by  the  Act,  and  further  as  to  the  course  which  it  might  be  advisable 
that  the  Government  of  Newfoundland  should  take  with  a  view  to  determine  its  power 
to  purchase. 

6.  I  am  accordingly  advLsed  that  the  expres.sions  "  other  property  "  and  "  all  other 
property  connected  therewith,"  used  in  the  15th  section  of  the  Act  of  1854,  were  in- 
tended to  comprise  merely  property  of  the  same  nature  as  the  property  mentioned  in 
the  parts  of  the  section  immediately  preceding  these  expressions,  and  therefore  that 
upon  payment  of  the  amount  awarded  as  the  value  of  the  telegraph  lines,  wires,  &c., 
under  the  provisions  of  the  above  mentioned  section,  the  undertaking  of  the  telegraph 
company  will  become  vested  in  Her  Majesty,  and  that  the  telegraph  company  will  not 
be  able  to  insist  upon  the  arbitrators  or  umpire  awarding  an  amount  of  compensation 
for  the  good-will  of  tlie  concern,  or  the  loss  of  the  monopoly.  If  it  had  been  the  inten- 
tion of  the  colonial  legislature  that  the  telegraph  company,  upon  the  exercise  by  the 
government  of  the  power  conferred  upon  them  to  purchase  the  undertaking,  should  not 
only  retain  the  lands,  etc.,  granted  to  the  company,  but  also  be  paid  a  sum  for  the  loss 
of  their  monopoly,  it  may  be  presumed  that  a  very  explicit  provision  to  that  eflect  would 
have  been  found  in  the  Act. 

7.  With  reference  to  the  course  which  the  Newfoundland  Government  should  take, 
if  it  is  decided  to  proceed  in  the  matter,  I  am  advised  that  it  would  be  desirable  for  that 
government  to  follow  exactly  the  directions  given  in  section  15  of  the  Act,  and  in  the 
event  of  the  company  neglecting  to  take  any  of  the  steps  incumbent  on  them  (ex.  gr., 
to  choose  an  arbitrator)  to  call  in  aid  the  Supreme  Court  of  the  colony  to  enforce  com- 
pliance with  the  statutory  requirements. 

8.  An  opportunity  would  then  perhaps  arise  of  obtaining  a  judicial  determination 
as  to  the  rights  reserved  to  the  government  by  the  15th  section. 

9.  In  thus  conveying  to  you  the  advice  which  I  have  received  on  the  subject,  I  do 
not  lose  sight  of  the  reason  which  has  rendered  your  ministers  reluctant  to  take  steps 
for  exercising  the  right  of  pre-emption  ;  the  apprehension,  namely,  that  the  award  might 
possibly  be  made  on  the  opposite  principle  to  that  which,  as  I  have  informed  you,  I  am 
now  advised  to  be  the  correct  one,  and  might  consequently  involve  the  payment  of  a 
larger  sum  of  money  than  Newfoundland  could  undertake  unassisted. 

10.  Looking  to  all  the  circumstances,  your  ministers  will  probal)ly  now  be  of 
opinion  that  it  is  not  likely  that  any  excessive  sum  would  become  payable,  but  on  this 
subject  it  might  be  of  advantage  for  the  Government  of  Newfoundland  to  confer  with 
the  Dominion  Government,  and  consider  whether  some  terms  could  be  laid  down  on 
which  any  payment  found  to  be  necessary  might  be  apportioned  between  Canada  and 
Newfoundland. 

I  have,  &c., 

CARNARVON. 
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38  Victoria  (1875)  Chap.  11. 

An  Act  to  Establish   a  Supreme   Court  and  a   Court   of   Exchequer   for  the 

Dominion  op  Canada. 

While  this  Act  was  under  discussion  in  the  House  of  Commons,  it  was  foreshadowed 
that  government  intended,  should  the  bill  become  law,  to  provide  that  appeals  to  Her 
Majesty's  Privy  Council  should  be  prohibited.  It  was,  however,  intimated  that  the 
Royal  sanction  would  not  be  given  unless  the  right  to  appeal  to  Her  Majesty  in  Council 
was  preserved  to  all  British  subjects.  A  clause  was  accordingly  inserted  in  the  bill, 
and  it  ultimately  received  Her  Majesty's  assent.  * 


See  Todd  on  Parliamentary  Government  in  the  British  Colonies,  2nd  edition,  p.  184,  and  note. 


38  Victoria  (1875)  Chap.  88. 

[Revised  Statutes  of  Canada,  Chapter  62.) 

An  Act  Respecting  Copyright. 

Reserved  for  Iler  Majesty's  pleasure,  8th  April,  1875.  Royal  assent  given,  20th  October, 
1875.  Proclamation  dated  3rd  December,  1875.  To  take  effect  from  11th  December, 
1875. 

Note— In  1875  an  Imperial  Act  was  passed  38  and  39  Victoria,  chapter  53,  intitled  "An  Act  to  give 
effect  to  an  Act  of  the  Parliament  of  Canada  resjjecting  copyright,"  by  which  power  was  granted  to  Her 
Majesty  in  Council  to  assent  to  the  Canadian  bill  notwithstanding  the  provisions  of  the  Act  (Inn).)  28  and 
29  Vic,  chap.  1!3,  and  the  Order  in  Council  of  7th  July,  18G8. 

See  Statutes  of  Canada,  39  Vic,  1876,  pages  VI.  and  VII. 

See  also  ante,  page  11. 


52  Victoria  (1889)  Chap.  29. 

An  Act  to  amend    "  The   Copyright   Act,"   Chapter   Sixty-two  op  the    Revised 

Statutes. 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency   the  Governor' 
General  in  Council  on  tlie  17th  August,  1889. 

Department  op  Justice,  Ottaava,  3rd  August,  1889. 

To  His  Excellency  the  Governor  General  in  Council  : 

In  reporting  to  your  Excellency  that  the  Act  passed  at  the  last  session  of  the  Par- 
liament of  Canada,  intituled  "  An  Act  to  amend  the  Copyright  Act  "  (chap.  62,  Revised 
Statutes),  might  properly  receive  your  Excellency's  assent,  the  undersigned  intimated 
that  the  Act  would  be  made  the  subject  of  a  more  extended  report,  and  he  now  respect- 
fully presents  to  your  Excellency  the  following  observations  in  pursuance  of  that  inti- 
mation : — 
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The  Act  contains  a  provision  that  it  shall  not  come  into  force  until  proclaimed  by 
your  Excellency,  and  there  was  not,  and  is  not,  any  intention  on  the  part  of  your 
Excellency's  Government,  to  advise  the  issue  of  a  proclamation  bringing  it  into  force 
until  it  has  been  submitted  to  l£er  Majesty's  Government,  with  the  explanations  which 
your  Excellency's  advisers  can  present,  and  until  Her  Majesty's  Government  shall 
concur  in  the  issue  of  the  proclamation. 

The  concurrence  of  Her  Majesty's  Government  has  been  considered  necessary, 
because  the  Act  deals  with  a  subject  on  which  imperial  legislation  extending  to  all  Her 
Majesty's  possessions  now  exists,  and  in  respect  to  wiiich  it  is  not  desired  by  your  E.x- 
cellency's  Government  that  a  measure  should  be  adopted  which  would  conflict  with  the 
policy  which  Her  Majesty's  Government  has  hitherto  pursued  excepting  in  so  far  as  the 
important  interests  involved  in  Canada  urgently  require,  and  excepting  from  a  date 
before  which  any  preliminary  arrangements  can  be  concluded  in  order  to  prevent  confu- 
sion and  surprise.  Moreover,  the  fact  that  the  imperial  legislation,  adopting  the  Berne 
Convention  on  the  subject  of  copyright,  extends  to  all  Her  Majesty's  possessions  (and 
must  continue  to  extend  to  Canada  until  the  expiration  of  a  year  from  notice  of  denun- 
ciation) makes  it  necessary  that  before  the  proclamation  should  be  issued,  Her  Majesty's 
Government  should  be  asked  to  give  the  notice  of  denunciation  on  behalf  of  Canada, 
and  that  a  year's  delay  should  elapse  after  that  notice,  and  that,  before  the  Act  of  last 
session  can  be  given  effect  to,  an  Order  of  Her  Majesty  in  Council  be  obtained,  releasing 
Canada  from  the  operation  of  the  statute  which  makes  the  Berne  Convention  operative 
throughout  the  empire.  The  request  on  the  part  of  the  Government  of  Canada  for  the 
notice  of  denunciation  of  the  Berne  Convention  has  already  been,  or  is  now  about  to  be, 
transmitted,  and  the  duty  of  the  undersigned  is,  therefore,  limited  to  an  explanation  of 
the  reasons  which  inducefl  the  adoption  of  the  Act  of  last  .session,  and  a  statement  of 
the  principles  on  which  such  legislation  can,  in  his  view,  be  sustained. 

For  reasons  which  will  not  be  dilated  on  at  length  in  this  report,  the  copyright  .sys- 
tem heretofore  in  force  (under  the  Imperial  and  Canadian  legislation)  has  been  found 
to  be  most  unsuitable  to  Canjida,  and  the  Berne  Convention  is  found  to  inci'ease  the 
causes  of  complaint  which  previou.sly  existed. 

The  copyright  law  in  force  in  Canada  (of  which  the  Act  of  last  session  was  an 
amendment),  irrespective  of  the  International  Copyright  Act  of  1886,  which  gives  effect 
to  the  Berne  Convention,  consists,  as  has  been  intimated,  partly  of  Imperial  and  partly 
of  Canadian  legislation. 

Under  it  every  work  copyrighted  in  Great  Britain,  had  copyright  protection  without 
the  requirement  of  publication  in  Canada.  Under  the  protection  of  this  .system  United 
States  authors  secure  copyright  in  Great  Britain  and  her  possessions  by  publisliing  in 
England  (sometimes  Ijy  publishing  a  Ihnited  edition,  not  intended  to  supply  the  market 
and  not  sufficient  therefor)  and  thus  secure  control  of  the  Canadian  market,  while  a 
Canadian  cannot  obtain  such  copyright  privileges  in  the  United  States. 

The  rights  which  British  authors  and  publishers  have  in  British  possessions  under 
this  condition  of  the  law  have  been  greatly  abused  by  the  sale  of  their  copyright  privileges 
to  American  publishers  and  their  refusal  to  sell  to  Canadian  publishers  on  like  terms. 
By  this  means  United  States  publishers  have  been  enabled  to  command  the  Canadian 
market  under  the  provisions  of  legislation  which  were  not  intended  for  their  benefit  but 
for  the  benefit  of  the  British  author  and  publisher.  Tiie  prices  of  American  reprints  are 
so  low  that  the  British  publications  have  no  chance  of  competing  with  them  in  Canada, 
and  Canadian  reprints  being  prohibited  by  the  copyright  law,  the  business  of  reprinting 
for  Canadian  readers  is  tlius  to  a  great  extent  thrown  into  the  hands  of  American  pub- 
lishing houses,  to  the  very  great  detiiment  of  the  publishing  interests  of  Canada. 

By  the  legislation  of  last  session  it  is  proposed  that  the  persons  having  copyright 
under  imperial  legislation  or  under  any  treaty  arrangement  with  Great  Britain,  may 
preserve  the  exclusive  right  as  to  Canada  by  publishing  or  republishing  in  this  country 
within  a  certain  time,  and  that  if  h;  does  not  so  publish  or  republish,  his  copyright  shall 
still  avail  him,  to  the  extent  of  enabling  him  to  collect  a  royalty  on  all  republications 
made  in  Canada  by  any  other  person. 
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The  evils  before  mentioned  which  have  occasioned  complaint  will  be  augmented  by 
the  provisions  of  the  Berne  Convention,  which  extends  the  copyright  privileges  without 
publication  in  British  possessions,  to  authors  of  any  country  which  lias  joined  or  may 
join  the  Copyright  Union  formed  by  that  convention. 

For  the  benefit  conferred  on  Canadian  authors  (who  are  comparatively  a  very 
limited  class)  of  copyright  in  the  countries  comprised  in  the  Berne  Convention  Unions 
the  business  of  publishing  in  Canada  will  be  repressed  as  to  works  published  in  all  these 
countries,  and  the  United  States  publishers  will  be  free  from  any  restriction  of  that 
kind,  not  only  as  to  the  vast    markets  of  their  own  country,    but  as  to  Canada  as  well. 

Parliament  considered  that  the  peculiar  position  in  which  Canada  is  placed  on  ac- 
count of  her  proximity  to  the  United  States,  and  the  copyright  policy  of  the  United 
States  demand  peculiar  treatment  in  legislation  on  this  subject,  and  treatment  different 
from  both  the  Berne  Convention  and  from  the  Imperial  and  Canadian  Copyright  Acts 
heretofore  in  force. 

The  Canadian  Parliament  has  on  more  than  one  occasion  expressed  this  opinion 
and  did  so  emphatically  at  its  last  session  by  unanimously  passing  the  Act  now  under 
consideration.  If  it  should  seem  to  Her  Majesty's  Government  that  further  explana- 
tions are  needed  to  convince  them  of  the  expediency  of  the  proposed  change,  or  of  the 
necessity  of  the  Act  of  last  session  being  allovved  to  go  into  operation,  he  trusts  that  a 
further  opportunity  will  be  afforded  of  making  these  explanations,  as  abundant  material 
exists  therefor  in  the  experience  of  all  who  are  interested  in  the  publising  business  in 
Canada. 

The  undersigned  submits  that  the  royalty  provision  of  the  Act  of  last  session  in 
favour  of  the  holders  of  the  Bx'itish  copyright  is  reasonable,  and  affords  ample  facilities 
for  collection.  The  Government  of  Canada  will  be  prepared  to  submit  to  Her  Majesty's 
Government  the  regulation  which  may  be  adopted  under  the  Act  for  securing  the  collec- 
tion of  the  royalty  and  the  payment  thereof  to  the  proper  parties. 

It  only  remains  for  the  undersigned  to  observe  as  regards  the  policy  of  permitting 
re-publicadon  in  Canada,  that  under  existing  legislation  the  importation  of  foreign  re- 
prints into  Canada  is  perniittod,  on  the  imposition  of  a  customs  duty  in  favour  of  the 
copyright  holder.  The  Act  of  last  session  will  make  the  same  provision  in  favour  of  the 
Canadian  publisher,  but  under  regulations  which  will  restrain  the  influx  of  foreign  re- 
prints and  afford  a  means  of  collecting  the  compensations  to  the  copyright  holder. 

The  undersigned  has  reason  to  apprehend  that  a  question  may  be  raised  as  to  the 
power  of  the  Parliament  of  Canada  to  pass  the  Act  in  question,  because  he  is  aware 
that  the  previous  legislation  on  this  subject  has  been  sta+^ed  to  require  the  sanction  of 
the  Imperial  Parliament  and  because  that  view  has  been  based  on  very  eminent  legal 
authority.     On  that  subject  he  begs  to  present  the  following  considerations  : — 

The  Act  in  question  is  understood  not  to  conflict  in  any  way  with  imperial  legisla- 
tion passed  since  the  adoption  of  the  British  North  America  Act,  1867. 

For  that  reiison,  as  has  been  already  intimated,  no  proclamation  will  be  issued 
bringing  the  Act  into  force  until  after  the  Imperial  Copyright  Act  of  1886,  giving  effect 
to  the  Berne  Convention,  ceases  to  be  applicable  to  Canada.  The  remaining  question, 
therefore,  simply  is  as  to  the  right  of  the  Parliament  of  Canada,  under  the  British 
North  America  Act,  to  make  regulation  in  Canada  regarding  copyright  in  Canada,  not>- 
withstanding  that  these  regulations  may  differ  from  those  existing  under  imperial 
legislation  adopted  prior  to  the  British  North  America  Act. 

The  view  which  the  undersigned  respectfully  presents  is  that  as  regards  all  those 
subjects  in  respect  of  which  powers  were  given  to  the  Canadian  Parliament  by  the 
British  North  America  Act,  the  true  f^onstruction  of  the  British  North  America  Act  is 
that  Parliament  may  properly  legislate  without  any  limitation  of  its  competency  except- 
ing the  limitation  which  Her  Majesty  can  always  impose  by  disallowance  (^whether  the 
Act  be  within  the  power  of  Parliament  or  not),  and  excepting  also  as  to  control  by 
imperial  legislation  subse(|uent  to  the  British  North  America  Act  and  applicable  to 
Canada.  As  to  this  latter  it  may  be  considered,  in  so  far  as  it  deals  with  the  subjects 
given  to  the    Parliament  of  Canada,  tvs  amendatory  of  the  British  North  America  Act. 
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One  of  the  subjects  over  which  power  was  given  to  the  Parliament  of  Canada  to 
legislate  by  "The  British  North  America  Act"  was  "copyright."     (See  section  91.) 

When,  in  1872,  the  Parliament  of  Ca-iada  passed  an  Act  respecting  copyright  in 
pursuance  of  this  section  of  the  British  North  America  Act,  the  Act  was  reserved  for 
royal  assent,  and  Lor  J  Carnarvon  in  a  despatch  dated  15th  June,  I  874,  stated  to  the 
Earl  of  Dufferin,  one  of  your  Excellency's  predecessors,  that  he  had  been  unable  to 
advise  Her  Majesty  to  assent  to  the  Act,  and  that  he  had  taken  the  advice  of  the  law 
officers  of  the  Crown  on  the  subject. 

Lord  Carnarvon,  in  that  despatch,  intimates  that  the  91st  section  of  the  British 
North  America  Act,  above  referred  to,  is  to  be  interpreted  by  one  of  the  headings 
which  appear  in  the  statute,  namely,  "  Distribution  of  Legislative  Powers,"  and  he 
almost  seems  to  incline  to  the  opinion  that  the  91.st  section  on  which  all  the  powers  of 
the  Parliament  of  Canada  depend,  is  intended  to  withdraw  the  powers  from  the  provin- 
cial legishitures,  and  not  to  confer  any  substantial  authority  on  the  Parliament  of 
Canada. 

If  that  view  were  correct,  "The  British  North  America  Act"  would  simply  have  been 
a  withdrawal  from  the  legislatures  of  the  various  provinces  which  were  thereby  united 
of  a  large  portion  of  the  authority  which  they  had  possessed  ever  since  representative 
institutions  were  conferred  upon  them,  and  it  is  difficult  to  see  that  any  authority  is 
conferred  upon  the  ParUament  of  Canada,  or  that  the  Parliament  has  now  the  powers 
which  belong  to  the  parliaments  of  all  other  self-governing  colonies. 

Lord  Carnarvon,  however,  after  making,  in  effect,  the  statement  that  the  91st  sec- 
tion of  the  "  Briti-sh  North  America  Act"  is  merely  a  part  of  a  scheme  for  the  distribution 
of  legislative  powers,  and  is  not  to  be  considered  as  it  always  has  been  regarded  and 
interpreted  by  the  courts  as  well  as  by  Her  Majesty's  government,  as  the  gift  of  legis- 
lative power  to  Canada,  proceeds  to  say,  that  the  effect  of  the  Imperial  Act  (British  North 
America  Act)  is  "  to  enable  the  Parliament  of  Canatla  to  deal  with  colonial  copyright 
within  the  Dominion,"  and  that  "  it  is  clear»that  it  was  not  contemplated  to  interfere 
with  the  rights  secured  to  authors  by  the  Act  of  5  and  6  Vic,  or  to  override  the  provi- 
sions of  the  Act." 

It  may  be  said  in  referring  to  this  observation,  that  neither  the  Act  of  1872,  nor 
the  Act  of  last  session,  did  anything  more  than  deal  with  colonial  copyrights. 

It  is  claimed  that  the  British  North  America  Act,  section  91,  gave  the  Parliament 
of  Canada  power  as  full  as  that  possessed  by  the  Imperial  Parliament  to  say  who  should 
and  who  should  not  have  copyright  within  the  Dominion;  and  as  regards  the  observation 
that  it  was  not  contemplated  to  interfere  with  the  rights  secured  to  authors  by  the 
Imperial  Act,  all  objections  under  that  head  may  be  dispensed  with,  because  the  Act  of 
last  session  will  not  affect  any  rights  which  have  been  secui'ed  before  it  shall  come  into 
operation.  The  undersigned  cannot  advance  the  foregoing  views  without  extreme 
diffidence,  because  he  finds  that  Lord  Carnarvon's  despatch  intimates  that  in  the  opinion 
which  his  Lordship  expresses  he  is  supported  by  the  law  officers  of  the  crown,  and  also 
by  those  eminent  lawyers,  the  present  Lord  Selborne  and  the  present  Lord  Herschell, 
whose  report  he  laid  before  Parliament  in  1872. 

In  the  face  of  such  eminent  authorities  he  would  hardly  venture  to  press  upon  the 
attention  of  Her  Majesty's  government  the  view  of  the  Canadian  government  which 
he  has  above  presented,  if  it  were  not  to  his  mind  perfectly  plain  that  the  people  of 
Canada  would  hold  him  culpable  if  he  failed  to  assert  what  was  the  only  interpretation 
under  which  they  received  the  constitution  and  under  which  they  were  willing  to  be 
content  with  that  constitution. 

If  the  91st  section  of  the  British  North  America  Act  has  not  conferred  on  the 
Parliament  of  Canada  all  the  powers  of  the  Parliament  of  the  United  Kingdom  in  re- 
spect to  the  subjects  there  enumerated,  the  gift  of  powers  made  by  that  Act  is  delusive, 
in  respect  to  the  Canadian  Parliament,  and  is  less  than  the  gift  of  powers  which  the 
provincial  legislatures  previously  enjoyed  regarding  the  same  subjects. 

The  undersigned  is  encouraged  to  state  this  opinion  not  only  because  it  has  been 
supported  by  the  Canadian  Parliament  and  because  it  agrees  with  the  understanding  of 
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the  Canadian  people  on  the  subject  from  the  first,  but  because  the  same  view  has  been 
upheld,  he  ventures  to  submit,  by  the  Judicial  Committee  of  the  Privy  Council,  on  more 
than  one  occasion  since  the  despatch  of  Lord  Carnarvon  in  1874. 

Before  referring  to  the  decisions  of  that  tribunal  however,  he  would  advert  to  the 
opinion  presented  to  Lord  Carnarvon  in  1872,  from  the  two  law  officers  already  named. 
In  that  opinion  the  view  is  stated  that  the  powers  of  Parliament  are  exclusive  only  so 
far  as  relates  to  the  legislatures  of  the  provinces  of  which  Canada  is  composed.  This 
view  it  is  not  intended  to  controvert. 

It  has  never  been  claimed  that  tlie  powers  of  the  Parliament  of  Canada  are  exclu- 
sive of  the  powers  of  the  Parliament  of  Great  Britain,  and  nobody  can  doubt  that  the 
Parliament  of  Great  Britiin  can  at  any  time  (limitations  of  good  faith  and  national 
honour  not  being  considered)  repeal  or  amend  the  British  North  America  Act,  or  exer- 
cise in  relation  to  Canada,  its  legislative  power  over  the  subjects  therein  mentioned. 
Subject  to  the  same  limitations.  Her  Majesty's  government  can,  of  course,  disallow  any 
Act  of  the  Parliament  of  Canada.  It  is  respectfully  submitted  that  the  Canadian  Par- 
liament, except  as  to  the  control  which  may  be  exercised  by  the  Imperial  Parliament, 
by  a  statute  subsequent  to  the  British  North  America  Act,  and  except  as  to  the  power 
of  disallowance,  possesses  unlimited  power  over  all  the  subjects  mentioned  in  the  91st 
section,  and  that  it  is  necessary  that  it  should  do  so  for  the  well-being  of  Canada  and 
for  the  enjoj'ment  of  self-government  by  its  people. 

In  the  case  of  Hodge  vs.  The  Queen  (9  Appeal  Cases,  117),  decided  by  the  Judicial 
Committee  of  the  Privy  Council  in  1883,  the  following  passage  declares  :  "  When  the 
British  North  America  Act  enacted  that  there  should  be  a  legislature  for  Ontario,  and 
that  its  legislative  assembly  should  have  exclusive  authority  to  make  laws  for  the 
province  and  for  provincial  purposes  in  relation  to  the  matters  enumerated  in  section  92, 
it  conferred,  not  in  any  sense  to  be  exercised  by  delegation  from,  or  as  agents  of,  the 
Imperial  Parliament,  but  authority  as  plenary  and  as  ample  within  the  limits  prescribed 
by  section  92,  as  the  Impeiial  Parliament  in  the  plenitude  of  its  power  possessed  and 
could  bestow. 

"  Within  these  limits  of  subjects  and  area  the  local  legislature  is  supreme,  and  has 
the  same  authority  as  the  Imperial  Parliament,  or  the  Parliament  of  the  Dominion 
would  have  had  under  like  circumstances,  to  contide,  to  a  municipal  institution,  or  body 
of  its  own  creation,  authority  to  make  by-laws  or  resolutions  as  to  the  subjects  specified 
in  the  enactment,  and  with  the  object  of  carrying  the  enactment  into  operation  and  effect." 

In  the  case  of  Harris  vs.  Dftyies  (10  App.  Cases,  274)),  th^  Judicial  Committee  of  the 
Privy  Council  decided,  in  1885,  that  the  legislature  of  New  South  Wales,  under  a  char- 
ter not  wider  than  the  British  North  America  Act,  had  power  to  repeal  a  sta*^ute  of 
James  I.  (21  James,  chap.  16,  sec.  6),  and  had  impliedly  done  so  by  2  Vic,  chap  13,  sec. 
1,  of  that  colony,  which,  according  to  its  true  construction,  placed  an  action  for  words 
spoken  upon  the  same  footing,  as  regards  costs  and  other  matters,  as  an  action  for  writ- 
ten slander. 

In  the  case  Powell  vs.  Appollo  Candle  Company  (Limited)  (10  App.  Cases,  282), 
the  Judicial  Committee  decided,  in  the  same  year,  that  a  colonial  legislature,  within  the 
area  of  its  powers,  is  unrestricted. 

The  following  passage  from  the  judgment  is  pertinent  to  the  present  question : — 

Two  cases  have  come  before  this  board  in  which  the  powers  of  colonial 
legislatures  have  been  a  good  deal  considered,  but  these  cases  are  of  too  late  a  date 
to  h  ive  been  known  to  the  Supreme  Court  when  their  judgment  was  delivered.  The 
first  was  the  case  of  Reg.  vs.  Burah,  in  which  the  question  was,  whether  a  section  of 
an  Indian  Act  conferring  upon  the  Lieutenant-Governor  of  Bengal  the  power  to 
determine  whether  the  Act,  or  any  part  of  it,  should  be  applied  to  a  certain  district, 
was  or  was  not  ultra  vires.  In  the  judgment  of  the  board,  given  by  the  Lord  Chan- 
cellor, the  legislation  is  declared  to  be  intra  vires,  and  the  Lord  Chancellor  lays  down 
the  general  law  in  these  terms : — 

"The  Indian  legislature  has  powers  expressly  limited  by  the  Act  of  the  Imperial 
Parliament  which  created  it,  and  it  can,  of  course,  do  nothing  beyond  the  limits  which 
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circumscribe  these  powers.  But  when  acting  within  those  limits  it  is  not  in  any  sense 
an  agent  or  delegate  of  the  Imperial  Parliament,  but  has,  and  was  intended  to  have 
plenary  powers  of  legislation  as  large,  and  of  the  same  nature,  as  those  of  Parliament 
itself.  The  same  doctrine  has  been  laid  down  in  a  later  case,  of  Hodge  vs.  The  Queen, 
where  the  question  arose  whether  the  legislature  of  Ontario  had,  or  had  not,  the  power 
of  intrusting  to  a  local  authority,  a  board  of  commissioners,  the  powers  of  enacting  regu- 
lations with  regard  to  their  Liquor  License  Act  of  1877,  of  creating  offences  for  the 
breach  of  those  regulations,  and  annexing  penalties  thereto.  Their  Lordships  held  that 
they  had  that  power.  It  was  argued  then,  as  it  was  argued  to-day,  that  the  local 
legislature  is  in  the  nature  of  an  agent  or  delegate,  and,  on  the  principle  delegata 
potestas  non  potest  delegari,  the  local  legislature  must  exercise  all  its  functions  itself, 
and  can  delegate  or  intrust  none  of  them  to  other  persons  or  parties.  But  the  judgment, 
after  reciting  that  such  had  been  the  contention,  goes  on  to  say  :  "  It  appears  to  their 
Lordships,  however,  that  the  objections  thus  raised  by  the  appellants  is  founded  on  an 
entire  misconception  of  the  true  character  and  position  of  the  piovincial  legislature." 

"  They  are  in  no  sense  delegates  of  or  acting  under  any  mandate  from  the  Imperial 
Parliament.  When  the  British  North  America  Act  enacted  that  there  should  be  a 
legislature  for  Ontario,  and  that  its  legislative  assembly  should  have  exclusive  authority 
to  make  laws  for  the  province  and  for  provincial  purposes  in  relation  to  the  matters 
enumerated  in  section  92,  it  conferred  power.s,  not  in  any  sense  to  be  exercised  by  dele- 
gation from  or  as  agents  of  the  Imperial  Parliament,  but  authority  as  plenary  and  as 
ample,  within  the  limits  prescribed  by  section  92,  as  the  Imperial  Parliament  in  the 
plentitude  of  its  power  possessed  or  could  bestow.  Within  these  limits  of  subjects  and 
areas  the  local  legislature  is  supreme,  and  has  the  same  authority  as  the  Imperial  Parlia- 
ment." 

The  case  of  Riel  vs.  The  Queen,  decided  by  the  same  tribunal  in  the  same  year,  is 
likewise  pertinent.  There  had  been  three  imperial  statutes  for  the  regulation  of  the 
trial  of  offences  in  Rupert's  Land,  since  known  as  the  North-west  Territories  of  Canada. 

The  statutes  of  Canada  made  other  provisions  inconsistent  with  these  statutes,  and 
the  conviction  of  the  prisoner  had  taken  place  under  the  statutes  of  Canada.  The  Lords 
of  the  Judicial  Committee  declined  to  admit  an  appeal,  entertaining  no  doubt  as  to  the 
correctness  of  the  conviction. 

The  opinion  ot"  Lord  Carnarvon  seems  to  have  been  based  on  a  strict  view  taken  of 
the  imperial  statute  known  as  "The  Validity  of  Colonial  Laws  Act  "  (28  and  29  Vic, 
•cap.  63)  which  declared  that  colonial  statutes  should  be  void  and  inoperative  if  they 
should  be  repugnant  to  the  provisions  of  any  Act  of  P.irliament  extending  to  the  colonies, 
or  repugnant  to  the  provisions  of  any  order  or  regulation  made  under  the  authority  of 
such  Act,  and  having  in  such  colony  the  force  and  effect  of  such  Act. 

There  may  be  grounds  for  argument  that,  as  the  British  North  America  Act  was 
passed  subsequently  to  the  statute,  it  confers  a  constitution  more  liberal  than  those  to 
which  the  statute  applied. 

Another  view  which  may  be  urged  is,  that  the  repugnancy,  in  order  to  have  the 
effect  indicated,  must  exist  in  relation  to  some  statute  passed  after  the  creation  of  the 
legislature  of  a  colony.  The  statute  does  not  seem,  certainly,  to  have  been  construed 
by  the  judicial  decision  in  the  manner  indicated  by  Lord  Carnarvon. 

If  the  view  which  his  Lordship  takes  is  correct,  it  will  be  impossible  for  the  Par- 
liament of  Canada  to  make  laws  in  regard  to  any  of  the  twenty-one  subjects  which  con- 
stitute the  "  area  "  of  the  Canadian  Parliament  (to  adopt  the  phrase  used  in  the  decision 
of  Hodge  vs.  The  Queen  in  relation  to  the  Ontario  legislature),  when  such  legislation 
was  repugnant  to  any  legislation  which  existed  previously,  applicable  to  these  subjects 
in  the  colonies. 

There  undoubtedly  did  exist  imperial  legislation  as  regards  all  those  subjects  in 
the  colonies,  at  a  time  long  anterior  to  the  gift  of  representative  institutions,  and  it  was 
never  supposed  to  be  necessary  that  Canada,  or  the  provinces  now  constituting  Canada 
before  the  union,  should  obtain  the  repeal  of  that  legislation  by  the  Imperial  Parlia- 
ment, before  they  proceeded  to  adopt  such  measures  as  became  necessary,  from  time  to 
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time,  in  the  government  of  the  country.  It  is  respectfully  submitted  that,  in  respect  to 
all  these  subjects,  the  Parliament  of  Canada  must  be  considered  to  have  the  plenary 
powers  of  the  Imperial  government  (to  quote  the  words  of  the  Judicial  Committee), 
subject  only  to  such  control  as  the  Imperial  government  may  exercise  from  time  to  time, 
and  subject  also  to  Her  Majf^sty's  right  of  disallowance,  which  the  British  North  Am- 
erica Act  reserves  to  her,  and  which  no  one  doubts  will  always  be  exercised  with  full 
regard  to  constitutional  principles  and  in  the  best  interests  of  the  empire,  when  exercised 
ai  all. 

For  these  reasons  the  undersigned  respectfully  recommends  that  Her  Majesty's 
government  be  moved  to  permit  the  Copyright  Act  of  last  session  to  go  into  operation, 
subject  to  a  date  being  hereafter  agreed  upon  by  Her  Majesty's  government  for  the 
bringing  it  into  foi-ce. 

He  respectfully  asks,  also,  that  your  Excellency's  government  may  be  allowed  to 
discuss  all  questions  raised  in  this  report  at  further  length,  and  in  further  detail,  if  nec- 
essary, as  they  involve  grave  consequences  for  the  Dominion  of  Canada,  not  merely 
in  relation  to  the  subject  of  copyright,  but  in  relation  to  the  rights  and  powers  of  Par- 
liament, and  he  recommends  that  a  copy  of  this  report,  if  approved,  be  transmitted  to 
Her  Majesty's  Principal  Secretary  of  State  for  the  Colonies. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


The  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Downing  Street,  20th  August,  1889. 

My  Lord, — I  have  the  honour  to  transmit  to  you,  for  the  information  of  your 
Lordship's  government,  copies  of  a  letter  signed  on  behalf  of  the  Copyright  Association 
and  the  Musical  Copyright  Association,  and  of  the  reply  which  had  been  returned  to  it 
respecting  the  Canadian  Copyright  Act  of  1889. 

I  have,  &c., 

KNUTSFORD. 


To  the  Right  Honourable  Lord  Knutsford,  K.G.,  C.B.,  Her  Majesty's  Principal  Secretary 
of  State  for  the  Colonies  and  British  Dependencies  : 

My  Lord, — We,  the  undersigned  representing  the  Copyright  Association  and  the 
Musical  Copyright  Association,  respectfully  drew  your  Lordship's  attention  to  "  The 
New  Canadian  Copyright  Act  of  1889,"  and  beg  to  point  out  that  it  is  so  highly  injuri- 
ous to  all  British  copyright  owners,  except  those  resident  in  the  Dominion  of  Canada, 
that  we  are  constrained  to  ask  you  to  advise  Her  Majesty  to  withhold  from  it  Her  Ma 
1'^^        jesty's  royal  assent  and  sanction. 

Section  1,  repealing  section  5  of  the  Canadian  Copyright  Act  of  1875,  substitutes 
therefore  a  section  requiring  as  a  condition  of  retaining  copyright  therein  in  Canada,  the 
registration  on  publication,  and  also  the  reprinting  and  republication  in  Canada  within 
one  month  of  original  publication  of  all  British  copyright  works  and  work  entitled  to 
copyright  under  the  Berne  Convention. 

Section  2  repeals  section  6  of  the  said  Act  of  1875,  and  enacts  that,  if  the  above 
conditions  are  not  complied  with,  a  "  licensed  edition  "  may  be  published  by  any  one 
giving  security  to  pay  the  Canadian  government,  for  the  copyright  owner,  10  per  cent 
on  the  retail  price  of  all  copies  issued,  but  the  Canadian  government  is  not  to  be  respon- 
sible to  the  copyright  owner  for  its  collection. 

Section  6  provides  that,  whenever  a  licensed  edition  is  published,  the  Canadian 
government  may  prohibit  the  introduction  into  Canada  of  copies  of  the  author's  original 
edition. 
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We  need  hardly  point  out  to  your  Lordship  that  such  legislation  is  ultra  vires  :  but 
as  confirming  this  view  we  venture  to  quote  the  following  opinions  given  to  the  Copy- 
right Association  by  Lord  Selborne  and  Lord  Herschell. 

OPINION. 

In  consequence  of  some  publishers  in  Toronto  having  issued  an  unauthorized  reprint 
of  "  Ginx's  Baby,"  and  of  the  newspapers  in  Canada  claiming  for  their  publishers  the 
right  of  reprinting  English  copyright  works  under  the  Dominion  Act  of  1867,  and  the 
Canadian  Copyright  Act  of  1868,  a  case  was  submitted  to  Sir  Roundell  Palmer,  Q.C., 
and  Mr.  Farrer  Herschell,  Q.C.,  and  their  opinion  asked  on  the  following  points  : — 

1.  Whether  the  Imperial  Copyright  Act  of  1842  (5  and  6  Yic,  cap,  54)  is  still  in 
force  in  its  integrity  and  still  runs  in  Canada,  notwithstanding  the  Dominion  Act  of 
1867  (30  Vic,  cap,  3),  and  the  Canadian  Copyright  Act  of  1868  (31  Vic,  cap.  54), 
especially  having  regard  to  the  Imperial  Act  of  28  and  29  Vic,  cap.  63,  as  to  colonial 
legislation  1 

2.  In  the  event  of  the  above-mentioned  Act  of  1842  being  in  force,  what  course 
should  be  adopted  to  rectify  the  existing  apparent  anomalies  consequent  on  the  Canadian 
Act  of  1868)  31  Vic,  cap.  54),  and  to  protect  the  interests  of  British  authors  and 
publishers  ? 

3.  How  is  the  exclusive  legislative  authority  given  by  section  91  of  the  Dominion 
Act  (30  Vic,  cap.  3),  to  be  construed  generally  in  reference  to  Imperial  Acts  1 

4.  If  the  above  Canadian  Act  be  valid  and  override  the  Imperial  Act,  what  pro- 
tection have  British  authors  in  respect  of  reprinting  and  importation  into  the  United 
Kingdom  of  works  printed  and  published  in  Canada  under  its  provisions,  either  with  or 
without  their  consent? 

5.  Whether  books  first  published  in  the  United  Kingdom  are  entitled  to  the  benefits 
of  the  Canadian  Copyright  Act,  1868  (31  Vic,  cap.  54),  if  duly  entered,  reprinted  or 
republished  in  Canada? 

Sir  Roundell  Palmer,  Q.C.,  and  Mr.  Herschell,  Q.C.,  gave  the  following  reply  : — 
We  are  of  opinion  that  the  Imperial  Copyright  Act,  5  and  6  Vic,  cap.  45,  is  still 
in  force  in  its  integrity  throughout  the  British  dominions,  in  so  far  as  it  prohibits  the 
printing  in  any  pact  of  such  dominions,  a  book  in  which  there  is  subsisting  copyright 
under  that  Act  without  the  consent  of  the  proprietor.  It  is  abundantly  clear  that  the 
provision  in  the  Act  of  the  Imperial  legislature  (30  Vic,  cap.  3),  by  which  the  Dominion 
of  Canada  was  constituted,  declaring  that  the  exclusive  legislative  authority  of  the 
Dominion  Parliament  extends  (amongst  other  things)  to  copyrights,  has  reference  only 
to  the  exclusive  jurisdiction  in  Canada  of  the  Dominion  legislature  as  distinguished 
from  the  legislatures  of  the  provinces  of  which  it  is  composed,  and  the  recent  Copy- 
right Act  of  the  Canadian  legislature  (30  Vic,  cap.  34)  was  in  substance  no  more  than 
a  i*e-enactment  for  the  whole  Dominion,  of  provisions  which  had  previously  been  in  force 
in  one,  at  least,  of  the  provinces,  by  the  enactments  of  its  legislature.  It  gave  a  copy- 
right throughout  Canada  to  works  published  in  any  part  of  the  Dominion,  but  in  our 
opinion  it  was  not  competent  to  and  did  not  aftect  the  protection  against  piracy  afforded 
by  the  Imperial  Act  throughout  the  whole  British  dominions,  in  respect  of  works  pub- 
lished in  the  United  Kingdom. 

The  provision  in  the  5th  and  6th  Vic,  which  prohibits  the  importation  into  any 
part  of  the  British  dominions  of  printed  copies  of  British  copyright  works,  is  not  now 
in  force  in  its  integrity.  The  Imperial  Act  of  the  10th  and  11th  Vic,  enables  Her 
Majesty  to  suspend  the  prohibition  in  the  case  of  any  colony  which  should  pass  an 
Act  providing  reasonable  protection  to  the  authors  of  such  works.  The  Canadian 
legislature,  under  thi3  provision,  passed  an  Act  (30  Vic,  cap.  56)  imposing  a  duty  for 
the  benefit  of  the  authors  of  such  imported  works,  and  the  prohibition  against  impor- 
tation has  accordingly  been  suspended,  and  does  not  now  apply  to  Canada,  but  with  this 
exception,  the  Copyright  Act,  5  and  6  Vic,  is  still  in  force  throughout  that  colonly. 

Roundell  Palmer. 
Lincoln's  Inn,  7th  September,  1871.  Farrer  Herscuell. 
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OPINION. 

The  course  taken  by  Canada  in  thus  legislating  is  also  directly  at  variance  with 
article  2  of  the  International  Copyright  Union,  to  which  Canada  is  a  party. 

To  insist  on  registration  in  any  other  than  the  country  of  origin  is  also  contrary  to 
the  Berne  Convention  and  a  hardship  on  authors,  for  they  cannot  comply  with  it  in  the 
most  cases  without  employing  and  paying  special  agents,  and  yet  they  are  to  be  mulcted 
with  entire  loss  of  copyright  in  the  Dominion  of  Canada  in  default  of  so  doing.  In 
England  it  is  not  compulsory,  in  Germany  it  is  not  required,  and  in  France  it  is  only 
necessary  to  present  copies  and  obtain  a  receipt.  Registration  is  not  now  required  in 
any  country,  except  the  country  of  origin. 

To  insist  on  reprinting  is  detrimental  to  the  author's  writings,  as  he  cannot  revise 
the  licensed  edition.  It  also  conflicts  with  the  Imperial  Copyright  Act  of  5  and  6  Vic, 
cap.  45,  sec.  15,  and  Berne  Convention. 

According  to  the  undermentioned  opinion,  copyright  of  a  British  work  not  first 
published  in  Canada,  can  only  be  obtained  under  the  Imperial  Copyright  Act,  5  and  6 
Vic,  cap.  45,  and  therefore,  the  Canadian  Copyright  Act  does  not  affect  British  authors. 

Further  opinion  on  fifth  point  of  previous  case  : — 

We  are  of  opinion  that  the  author  of  a  work  already  published  in  the  United 
Kingdom,  and  possessing  the  rights  conferred  upon  him  by  the  Imperial  Copyright  Act 
of  5  and  6  Vic,  cannot  by  re-publication  in  Canada,  and  by  complying  with  the  pro- 
visions of  the  Canadian  Copyright  Act  (31  Vic,  c  54),  obtain  for  his  work  the  protec- 
tion against  importation  into  Canada  aflbrded  by  that  Act.  We  think  upon  a  true 
construction  of  the  Act,  it  cannot  apply  to  a  case  of  a  work  already  possessing,  by  viitue 
of  the  Imperial  Act,  copyright  throughout  Canada.  Any  other  construction  would  lead 
to  this  startling  consequence,  that  the  author  of  a  work  who  had  enjoyed  copyright  in 
Canada,  by  virtue  of  the  Imperial  Act,  during  the  whole  time  for  which  it  existed  under 
that  Act,  could  by  then  republishing  and  recording  his  work  in  Canada,  obtain  copyright 
in  that  colonly  for  the  further  period  of  28,  or  in  some  cases,  42  years.  We  think, 
further,  that  the  provisions  of  the  Imperial  Act,  10  and  11  Vic,  c.  95  (which  is  now  in 
force  as  regards  Canada),  afford  additional  ground  for  the  view  we  take  that  the  protec- 
tion alluded  to  cannot  be  obtained  by  a  re -publication  in  Canada. 

RouNDALL  Palmer. 
Farrer  Herschell. 

Lincoln's  Inn,  2nd  December,  1871. 

Your  Lordship  will  notice  that  under  the  Canadian  Act  the  author  is  in  effect  com- 
pelled to  grant  a  license  to  any  number  of  applicants.  It  is  true  that  the  applicant  is 
required  to  pay  a  royalty  of  10  per  cent,  but  this  requirement  is  in  realty  illusory, 
because  he  has  no  means  of  ascertaining  or  obtaining  an  account  of  the  number  of  copies 
"  issued.' 

The  word  issued  itself  contains  a  difficulty,  for  it  may  mean  copies  printed,  or 
copies  sold,  or  copies  given  away.  It  is  indefinite,  but  if  it  is  on  copies  sold  or  given 
away,  no  adequate  provision  is  made  for  ascertaining  the  number  of  copies  on  which  the 
royalty  is  to  be  paid. 

We  must  also  emphatically  draw  your  Lordship's  attention  to  the  fact  that  no 
power  exists  to  prevent  the  Canadian  reprint  being  imported  into  the  United  Kingdom 
and  into  other  British  colonies,  or  to  hinder  its  competing  with  the  author's  edition,  for 
it  will  be  lawfully  printed,  and  printed  within  the  British  dominions.  Such  power  is 
destructive  of  all  British  copyright. 

We  may  add  that  this  change  in  the  law  is  obviously  not  made  in  the  interests  of 
literature,  for  Canada  imposes  a  15  per  cent  duty  on  imported  books  and  thus  checks 
their  introduction  there,  especially  in  the  form  of  cheap  editions.  Neither  is  it  required 
in  the  interests  of  the  publisher,  for  he  can  make  his  own  arrangements  with  the  author 
even  to  the  extent  of  supplying  the  United  States  as  well  as  his  own,  and  we  cannot 
refrain  from  observing  that  it  is  unjust  from  every  point  of  view  to  the  author. 
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May  we  also  venture  to  add  that  the  tendency  in  every  country  possessing  a  litera- 
ture or  desiring  to  acquire  one  is  to  give  the  author  full  control  of  his  work,  and  to 
leave  him  to  make  his  commercial  arrangements  in  the  way  which  he  thinks  best  pro- 
motes his  own  interests.  The  law  merely  protects  his  right  of  property,  and  the  spirit 
of  the  Berne  convention  is  to  make  those  rights  as  complete  and  uniform  as  possible. 
We  have  the  honour  to  be  your  Lordship's  humble  servants, 

T.  NORTON  LONGMAN, 

2'reasurer. 

F.  R.  DALDY,  Hon.  Secretary, 

Copyright  Association. 

E.  ASHDOWN,  Hon.  Secretary, 

Musical  Copyright  Association. 


Colonial  Office  to  Mr.  Daldy. 

Downing  Street,  20th  August,  1889. 

SiR,_T  am  directed  by  Lord  Knutsford  to  acknowledge  the  receipt  of  the  letter 
signed  by  Mr.  Longman  and  yourself  on  behalf  of  the  Copyright  Association  and  by 
Mr.  Ashdown  for  the  Musical  Copyright  Association,  respecting  the  Canadian  Copyright 

Act  of  1889.  ^ .      ,  .    , 

I  am  to  state  that  the  Act  in  question  has  not  yet  been  received  in  this  department, 
and  that  it  will  be  referred  to  the  law  officers  of  the  crown  when  it  arrives. 

I  am,  &c., 

JOHN  BRAMPSTON. 


Report  oj  the  Honourable  the  Minister  of  Justice. 

Department  of  Justice, 

Ottawa,  17th  January,  1890. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  to  whom  was  referred  a  despatch  from  the  Right  Honourable  the 
Principal  Secretary  of  State  for  the  Colonies,  transmitting  copie-^  of  a  letter  signed  on 
behalf  of  the  Copyright  Association  and  the  Musical  Copyright  Association  respecting 
the  Canadian  Coyy right  Act  of  1889,  and  of  his  Lordship's  reply  thereto,  has  the  honour 
to  report  that  the  subject  has  been  already  so  fully  reported  on  in  an  approved  report 
already  transmitted  for  the  information  of  Her  Majesty's  Principal  Secretary  of  State 
for  the  Colonies,  that  no  special  action  on  the  present  reference  seems  necessary. 

Respectfully  suVjmitted, 

JOHN  S.  D.  THOMPSON, 

Minister  of  Justice.. 


The  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Colonial  Office,  Downing  Street,  25th  March,  1890. 

My  Lord,— In  reply  to  your  despatch  (No.  191)  of  the  26th  August,  I  have  to  state 
that  I  have  given  very  careful  consideration  to  the  arguments  put  forward  in  the  able 
report  of  the  Minister  of  Justice,  in  which  the  Privy  Council  concurred,  with  reference 
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to  the  Act  of  the  last  session  of  the  Dominion  Parliament  to  amend  the  Copyright  Act 
(cap.  62,  Revised  Statutes  of  Canada,)  but  I  regret  to  say  that  I  am  unable  to  authorize 
you  to  issue  a  proclamation  to  bring  that  Act  into  force. 

I  am  advised  by  the  law  officers  that  the  powers  of  legislation  conferred  upon  the 
Dominion  Parliament  by  the  British  North  America  Act,  1867,  do  not  authorize  that 
Parliament  to  amend,  or  repeal,  so  far  as  relates  to  Canada,  an  Imperial  Act  conferring 
privileges  within  Canada. 

This  advice,  as  your  ministers  will  observe,  by  reference  to  the  Parliamentary 
Paper  (Copyright  Colonies)  of  April,  1875,  is  in  entire  accordance  with  the  advice  ten- 
dered by  former  law  officers — now  Lords  Selborne  and  Herschell — in  1871,  and  by 
the  law  officers  in  1874  and  1895,  and  I  may  add  with  the  judgments  of  two 
judges  in  the  case  of  Smiles  vs.  Belford,  on  appeal  1,  Upper  Canada  Reports,  436.  The 
reasons  upon  which  this  view  is  based  are  very  clearly  stated  by  Lord  Carnarvon  in  his 
despatch  of  15th  June,  1874  (copy  annexed),  and  I  have  only  to  express  my  concurrence 
in  those  reasons. 

This  important  subject  will  doubtless  I'eceive  further  consideration  by  your  minis- 
ters, and  it  may,  therefore,  be  perhaps  not  out  of  place,  if  I  call  attention  to  two  provi- 
sions in  the  Act  passed  last  by  the  Dominion  Parliament,  which  have  been  directly 
brought  under  my  notice,  and  to  which  special  objection  is  felt  by  the  proprietors  of 
copyright  in  this  country. 

In  the  first  place,  it  has  been  pointed  out  that  under  the  Canadian  Copyright  Act 
of  1875,  which  had  effect  given  to  it  by  the  Imperial  Act  of  1875,  no  limitation  of  time 
for  printing  and  publishing,  or  reprinting  and  republishing,  in  Canada  was  imposed, 
whereas  by  the  fifth  section  of  the  Act  of  the  last  session,  one  month  only  is  allowed 
for  such  proceeding,  and  I  am  assured  that  in  the  great  majority  of  cases  it  would  be 
practically  impossible  within  that  time  to  make  the  necessary  arrangements.  I  should 
hope  therefore  that  upon  further  consideration  it  may  be  recognized  that  the  time  pro- 
posed is  insufficient. 

The  second  provision  to  which  objection  is  strongly  felt  is  that  which  empowers  the 
granting  of  licenses  to  print  and  publish  works  for  which  copyright  might,  but  for  ne- 
glect or  failure,  have  been  obtained.  I  am  aware  that  the  principle  of  granting  such 
licences  was  affirmed  by  the  royal  commissioners  on  copyright  in  their  report  of  the 
24th  May,  1878,  and  that  they  recommended  such  grants  "  in  case  no  adequate  pro- 
vision be  made  by  republication  in  the  colony  or  otherwise,  within  a  reasonable  time 
after  publication  elsewhere  for  a  supply  of  the  work  sufficient  for  general  sale  and  cir- 
culation in  the  colony,"  but  the  conditions  which  in  their  opinion  seemed  reasonable  as 
conditions  precedent  to  the  granting  of  such  licenses,  have  hardly  had  effect  given  to 
them  in  this  Act,  especially  when  it  is  remembered  that  the  copyright  proprietors  is 
only  allowed  one  month  within  which  to  publish  or  to  republish. 

And  as  bearing  upon  this  question  of  licensing,  I  inclose,  for  the  consideration  of 
your  ministers,  the  copy  of  a  letter  which  I  have  received  from  Mr.  Daldy,  who  repre- 
sents the  copyright  association  in  this  country,  and  in  which  some  reasons,  which 
appear  to  me  to  carry  considerable  weight,  are  advanced  against  the  proposed  system 
of  licensing. 

I  observe  that  in  the  report  of  the  Ministers  of  Justice,  it  is  assumed  that  before 
any  proclamation  under  the  Copyright  Act  of  last  session  could  be  issued,  it  would  be 
necessary  for  Her  Majesty's  government  to  give,  on  behalf  of  Canada,  notice  of  denun- 
ciation of  the  Berne  convention.  Any  action  on  the  part  of  Her  Majesty's  government 
in  this  direction  has  for  the  present  been  rendered  unnecessary,  inasmuch  as  they  are 
not  able  to  concur  in  the  issue  of  a  proclamation. 

Your  minister  will  doubtless  further  consider  whether  it  would  not,  upon  the  whole, 
be  desirable  to  leave  the  law  as  it  now  stands,  until  it  is  seen  what  is  the  outcome  of 
the  legislation  pending  upon  the  subject  of  copyright  in  the  United  States,  and  of  any 
negotiations  between  the  government  of  Her  Majesty  and  of  the  United  States  which 
may  be  consequent  thereon.  The  result  of  those  negotiations  might  be  to  remove 
some   of  the  difficulties  now  felt  in  the  Dominion,  and  to  obviate  further  legislation. 
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In  conclusion,  I  will  only  add  that  it  is  my  desire  to  assist,  as  far  as  possible,  any 
well  considered  measure  which,  while  substantially  preserving  the  rights  of  copyright 
proprietors  under  the  Imperial  Act,  will  meet  the  wishes  of  the  Canadian  people. 

I  have,  (fee, 

KNUTSFORD. 


( Inclosxire). 

Lord  Carnarvon  to  the  Governor  General. 

Colonial  Office,  Downing  Street,   15th  June,  1874. 

My  Lord, — I  have  to  acknowledge  the  receipt  of  your  despatch  of  the 
l&th  ultimo,  transmitting  for  my  consideration  attested  copies  of  resolutions  of  the 
Parliament  of  Canada,  urging  that  Her  ^lajesty's  assent  should  be  given  to  a  bill 
entitled  :  "  An  Act  to  amend  the  Act  respecting  Copyright,"  passed  in  the  session  of 
1872,  and  reserved  by  Lord  Lisgar. 

2.  You  will  have  learnt  by  my  telegram  of  the  11th  instant,  that  I  have  felt  my- 
self unable  to  advise  Her  Majesty  to  assent  to  this  bill,  and  I  now  proceed  to  state 
shortly  to  you  the  ground  upon  which  I  have  reluctantly,  though  without  any  doubt, 
been  compelled,  after  taking  the  advice  of  the  law  officers  of  the  Crown,  to  tender  this 
advice  to  Her  Majesty. 

3.  The  Imperial  Copyright  Act,  5  and  6  Vict.,  cap.  45,  is  as  you  are  aware  still  in 
force  in  its  integrity  throughout  the  British  dominions,  in  so  far  as  it  prohibits  the 
printing  in'any  part  of  such  dominions  of  a  book  in  which  there  is  subsisting  copy- 
right under  that  Act,  without  its  assent  of  the  owner  of  the  copyright,  although  the 
provision  in  that  Act  which  prohibits  the  importation  of  foreign  reprints  of  British 
copyright  works  has  been  modified  by  the  subsetju-'nt  Act  10  and  11  Vict.,  cap.  95. 

4.  There  is  a  recital  in  the  Canadian  bill  that  by  the  British  North  America  Act, 
1867,  express  power  is  given  to  the  Parliament  of  (Janada  to  legislate  upon  the  subject 
of  copyright,  but  it  is  to  be  observed  that  the  section  (the  91st)  containing  this  pro- 
vision is  one  of  several  having  reference,  (under  the  6th  general  head  of  the  Act)  to 
"  the  distribution  of  legislative  power,"  and  provides  that  "copyright"  amongst  other 
subjects  are  to  be  dealt  with  by  the  Parliament  of  Canada,  while  other  subjects  (under 
section  92)  are  to  be  exclusively  dealt  with  by  the  provincial  legislatures. 

5.  The  effect  of  the  Imperial  Act  is  to  enable  the  parliament  of  Canada  to  deal 
with  colonial  copyrights  within  the  Dominion,  but  it  is  clear  that  it  is  not  contemplated 
to  inteifere  with  the  right  secured  by  authors  by  the  Imperial  Act  of  5  and  6  Vict., 
cap.  45,  or  to  over-ride  the  provisions  of  that  Act. 

6.  Upon  this  point  I  am  supported  not  only  by  the  opinion  of  the  present  law 
officers  of  the  Crown,  but  by  the  opinion  of  those  eminent  lawyers,  the  present  Lord 
Selborne  and  Mr.  Herschell,  Q.  C,  whose  reports  will  be  found  in  the  copyright  paper 
presented  to  Parliament  in  1872,  a  copy  of  which  I  annex  for  information. 

7.  I  may  further  observe,  if  confirmation  of  this  view  were  needed,  that  the  report 
of  the  Committee  of  the  Privy  Council  of  the  6th  June,  1872,  inclosed  in  your  despatch 
of  the  6th  June,  admits  that  the  provisions  of  the  Canadian  bill  are  in  conflict 
with  imperial  legislation. 

8.  In  these  circumstances  I  have  had  no  alternative  but  to  advise  Her  Majesty  that 
her  consent  could  not  properly  be  given  to  the  Canadian  bill,  and  that  I  may  add  that 
the  validity  of  this  bill  would  not  have  been  established  even  if  Her  Majesty  had  bpen 
pleased  to  assent  to  it,  inasmuch  as  by  the  second  section  of  the  Colonial  Laws  Validity 
Act  (28  and  28  Vic,  c.  63)  any  part  of  a  colonial  law  which  is  repugnant  to  an 
Imperial  Act  extending  to  the  colony  in  which  such  law  is  passed,  is  pro  tanto  absolutely 
void  and  inoperative. 

9.  I  am  aware  that  the  subject  of  colonial  copyright  has  long  been  under  considera- 
tion, and  that  attempts  were  made  by  Her  Majesty's  late   government   in  communica- 
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tion  with  yourself  and  your  ministers  to  arrive  at  a  settlement  of  this  difficult  but  most 
important  question.  I  will  only  now  express  my  readiness  to  co-operate  and  my  con- 
fident hope  that  we  may  without  difficulty  be  able  to  agree  in  the  provisions  of  a 
measure  which,  while  preserving  the  rights  of  the  owners  of  copyright  works  in  this 
country  under  the  Imperial  Act,  will  give  effect  to  the  Canadian  government  and 
Parliament. 

I  have,  (fee, 


CARNARVON. 


Sir  John  Thompson  to  Lord  Knutsford. 

(Letter  approved  by  Order  in  Council  of  7th  August,  1890. ) 

Westminster  Palace  Hotel,  London,  S.W.,  14th  July,  1890. 

To  the  Right  Honourable  Lord  Knutsford,  Her  Majesty  s  Principal  Secretary  of  State  Jor 
the  Colonies,  Downing  Street: 

My  Lord, — In  the  report  which  I  had  the  honour  to  make  to  his  Excellency  the 
Governor  General  of  Canada  in  Council  on  the  subject  of  copyright  in  Canada,  dated 
the  3rd  of  August,  1889,  and  which  was  approved  by  his  Excellency  and  transmitted  to 
your  Lordship,  it  was  asked  that  his  Excellency's  government  might  be  allowed  to  dis- 
cuss the  questions  dealt  with  in  that  report  at  further  length,  and  in  further  detail  if 
necessary,  as  they  involved  grave  question  of  great  consequence  to  Canada,  not  only 
with  respect  to  copyright,  but  in  relation  to  the  powers  of  the  Parliament  of  the 
Dominion. 

Having  had  the  privilege  to-day  of  carrying  on  that  discussion,  to  some  extent, 
with  your  Lordship,  1  avail  myself  of  the  permission  accorded  to  me  at  our  interview,  to 
place  in  writing  before  you  some  of  the  arguments  which  I  am  instructed  by  the  gov- 
ernment of  Canada  to  advance,  in  amplification  of  my  report  above  mentioned. 

In  your  Lordship's  despatch  of  the  25th  of  March,  1890,  in  reply  to  the  observation 
in  that  report,  you  called  the  attention  of  the  government  of  Canada  to  some  provisions 
of  the  Copyright  Act  of  Canada  of  1889,  to  which  you  stated  that  special  objection  was 
felt  by  the  proprietors  of  copyright  in  Great  Britain.  One  of  these  was  the  limit  of 
time  (one  month)  allowed  for  the  British  author  or  publisher  to  republish  in  Canada, 
after  publication  in  Great  Britain.  Your  Lordship  had  been  assured  that  in  a  great 
majority  of  cases  it  would  be  impracticable  within  the  period  of  one  month  to  make  the 
necessary  arrangements  for  republication  in  Canada,  and  expressed  the  hope  that  upon 
further  consideration  it  might  be  recognized  that  the  time  proposed  was  insufficient. 
Upon  this  point,  as  well  as  to  other  details  of  the  Act,  it  is  unnecessary  to  trouble  your 
Lordship  with  any  argument  at  the  present  moment.  The  question  to  be  settled  first, 
and  to  which  I  understand  your  Lordship  to  wish  that  I  shall  address  myself,  relate  to  the 
principle  of  the  Act  and  to  the  power  of  the  government  of  Canada  to  pass  it.  Any 
details  which  are  felt  to  be  unfair  or  inadequate,  in  view  of  all  the  interest  involved, 
will,  I  am  sure,  be  reconsidered  by  the  Parliament  of  Canada.  At  the  same  time  I  may 
observe  that  it  is  contended  on  the  part  of  those  who  are  interested  in  the  publishing 
business  in  Canada  that  the  time  referred  to  is  not  unreasonably  short,  and  that  the 
holder  of  copyright  in  the  United  Kingdom  can  easily  make  arrangements  for  simul- 
taneous production  in  the  two  countries,  so  as  to  have  republication  made  in  Canada 
within  the  time  specified  in  the  Act.  The  time  for  republication  must  necessarily  be  of 
short  duration,  because,  during  that  period,  the  importation  of  foreign  reprints  of  the 
work  as  well  as  the  republication  in  Canada  by  other  than  the  copyright  holder  in  Great 
Bi'itain  is  prevented,  pending  the  exercise  of  the  option  by  him  as  to  whether  he  will 
avail  himself  of  the  Canadian  copyright  law  or  not. 
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On  this,  and  on  all  other  matters  of  detail,  any  suggestions  which  your  Lordship 
may  think  proper  to  make  will,  I  am  sure,  receive  the  earnest  and  respectful  attention 
of  the  Canadian  government. 

Your  Lordship's  despatch  refers  his  Excellency's  government  for  some  particulars 
of  the  objections  which  have  been  pressed  on  you  lo  a  letter  dated  ''  Aldine  House, 
Belvidere,  Kent,  20th  February,  1890,"  supposed  to  have  been  addressed  to  me,  signed 
by  Mr.  F.  R.  Daldy,  honorary  secretary  of  the  Copyright  Association,  but  I  have  been 
unable  to  gather  much  information  f lom  that  letter  as  to  the  objections  which  are 
entertained  in  England  with  regard  to  the  Canadian  Act  of  1889.  Mr.  Daldy  and  the 
association  which  he  represents  are  hostile  to  any  measure  by  which  the  right  of  any 
colony  to  self-government  on  this  subject  may  be  asserted  or  conceded,  and  his  letter 
suggests  an  entire  abandonment  of  the  legislation  of  1889,  and  the  adoption  of  further 
measures  to  carry  out  more  strictly  the  existing  law,  which  is  unsatisfactory  in  Canada. 
I  may  mention  here,  in  case  the  fact  should  be  of  any  importance,  that  I  know  Mr. 
Daldy's  letter  only  by  the  copy  appended  to  your  Lordship's  despatch.  If  Mr.  Daldy 
has  ever  sent  such  a  letter,  it  has  never  reached  me. 

Coming  now  to  a  statement,  more  in  detail  than  could  be  made  at  our  interview,  of 
the  views  which  prevail  in  Canada  on  this  subject,  I  am  charged  by  the  Canadian  gov- 
ernment to  express  to  your  Lordship,  in  the  strongest  terms  which  can  be  used  with 
respect,  the  dissatifaction  of  the  Canadian  government  and  Parliament  with  the  present 
state  of  the  law  of  copyright  as  applicable  to  Canada,  and  to  request  most  earnestly 
from  Her  Majesty's  government  that  they  will  apply  a  remedy,  either  by  giving  approval 
to  a  proclamation  to  bring  the  Canadian  Act  of  1889  into  force,  or  by  promoting  legis- 
lation in  the  Parliament  of  Great  Britain  to  remove  any  doubt  which  may  exist  as  to  the 
power  of  the  Parliament  of  Canada  to  deal  with  this  question  fully  and  effectually. 

Your  Lordship  is  aware  that  the  statute  of  1842  (5  and  6  Vic,  c.  45)  is  the  impe- 
rial statute  by  which  copyright  in  Great  Britain  is  extended  to  all  the  colonies  and 
dependencies  of  the  empire. 

Any  principles  of  common  law  by  which  authors  and  publishers  might  have  claimed 
copyright  were  superseded  by  that  Act  and  given  to  any  person  who  should  publish  a 
literary  work  in  the  United  Kingdom,  if  he  should  be  a  subject  of  Her  Majesty,  or  a 
resident  of  any  part  of  Her  Majesty's  dominions. 

I  need  not  remind  your  Lordship  that  the  operation  of  the  Act  was  immediately 
attended  with  great  hardsliip  and  inconvenience  in  the  North  American  colonies. 

The  legielature  of  the  province  of  Canada,  in  the  year  1843,  passed  a  series  of  reso- 
lutions expressing  strong  remonstance,  and  nearly  all  the  other  legislatures  in  North 
America  followed. 

The  legislature  of  Nova  Scotia,  in  1845,  memorialized  Her  Majesty  for  a  modification 
of  the  Act.  Tliey  stated  that  the  high  prices  of  English  books,  and  the  monopoly  of 
London  publishers,  which  were  felt  to  be  serious  grievances  in  the  United  Kingdom, 
but  mitigated  there  by  the  periodical  sales  by  some  of  the  publishers  and  by  the  wide 
establishment  of  circulating  libraries,  clubs  and  reading  societies,  were  intensified  in  the 
colony,  where  the  importation  of  English  editions  of  new  books  were  confined  to  a  few 
copies  for  the  use  of  libraries  and  wealthy  individuals ;  that  the  trade  of  the  colony  was 
usually  supplied  by  American  reprints  of  English  books,  and  that  any  law  of  copyright 
to  prevent  the  importation  of  such  reprints  could  not  be  enforced,  and  would  be  in- 
effectual even  to  extend  sale  of  English  copies  beyond  the  previously  existing  demand. 

The  legislature  of  Nova  Scotia  at  that  time  pressed  upon  Her  Majesty's  govern- 
ment not  only  a  consideration  of  the  general  advantages  of  literature  upon  the  minds  of 
the  people,  but  the  evil  tendency  of  the  literature  of  a  foreign  and  often  ITostile  country 
like  the  United  States  in  forming  the  political  opinions  and  the  tastes  of  the  people  in 
the  provinces. 

On  the  27th  November,  1845,  Lord  Stanley,  Her  Majesty's  Principal  Secretary  for 
the  Colonies,  replied  to  this  memorial  from  Nova  Scotia,  intimating  that  the  attention  of 
Her  Majesty's  government  was  being  directed  to  the  state  of  the  copyright  law,  in  order 
to  discover  if  there  were  any   particulars  in  which  the  law  might  be  so  amended  as  to 
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afford  any  relief  to  the  colonies  "without  promising  that  Parliament  would  be  recom- 
mended to  alter  its  determination  to  afford  protection  to  the  authors  and  publishers  of 
Great  Britain  of  their  right  of  property  in  their  own  productions." 

On  the  13th  March,  1846,  the  legislature  of  Nova  Scotia  again  adopted  a  report, 
which  was  transmitted  to  the  Right  Honourable  the  Secretary  of  State  for  the  Colonies. 

The  report  stated  that  attention  had  been  given  by  the  committee  to  the  despatch 
of  Lord  Stanley,  dated  the  27th  November,  1845,  and  that  they  were  convinced  "that 
the  practical  effects  of  the  Copyright  Act  were  deprive  the  people  of  the  colonies  of 
literature  whose  means  rendered  them  unable  to  purchase  costly  books  issued  from 
English  publishing  houses,  to  diminish  the  revenue  and  to  encourage  smuggling,  without 
producing  any  corresponding  benefit  to  the  author." 

These  remonstrances  drew  from  the  Right  Honourable  Mr.  Gladstone,  the  Secretary 
of  State  for  the  Colonies,  a  representation  to  the  publishing  trade  in  England  that  "  they 
must  be  induced  to  modify  any  exclusive  view  which  might  still  prevail  with  regard  to 
this  important  subject." 

At  length,  on  the  19th  October,  Sir  Stafford  H.  Northcote,  by  direction  of  the  Lords 
of  the  Privy  Council  for  Trade,  reviewing  the  con>tentions,  which  had  been  thus  pressed 
upon  the  home  government  by  the  legislatures  of  the  colonies,  made  the  following  recom- 
mendation to  the  colonial  office  : — 

"  Under  the  circumstances  my  Lords  see  "lio  course  so  likely  to  be  successful  as  that 
■of  inviting  the  colonial  legislature  themselves  to  undertake  the  task  of  framing  such 
regulations  as  they  may  deem  proper  for  securing  at  once  the  rights  of  authors  and  the 
interests  of  the  public.  My  Lords  feel  confident  that  they  may  rely  upon  the  colonies 
being  animated  by  a  sense  of  justice  which  will  lead  them  to  co-operate  with  this  country 
in  endeavouring  "^o  protect  the  au'hor  from  the  fraudulent  appropria'tion  of  the  fruits  of 
labours  upon  which  he  is  often  entirely  dependent,  while  they  entertain  a  sanguine  hope 
that  methods  may  thus  be  discovered  of  accomplishing  this  important  object  with  the 
least  possible  inconvenience  to  the  community. 

"  I  am  accordingly  directed  to  request  that  you  will  suggest  for  Lord  Grey's  con- 
sideration whether  it  might  not  be  desirable  to  obtain  from  parliament  an  Act  authoriz- 
ing the  Queen  in  Council  to  confirm  and  finally  enact  any  colonial  law  or  ordinance 
respecting  copyright  notwithstanding  any  repugnancy  of  any  such  law  or  ordinance  to 
the  copyright  law  of  this  country,  it  being  provided  by  the  proposed  Act  of  Parliament 
that  no  such  colonial  law  or  ordinance  should  be  of  any  force  or  effect  until  so  confirmed 
and  finally  enacted  by  the  Queen  in  Council,  but  that,  from  the  confirmation  and  final 
enactment  thereof,  the  copyright  law  of  this  counti*y  should  cease  to  be  of  any  force  or 
effect  within  the  colony  in  which  any  such  colonial  law  or  ordinance  had  been  made  in 
so  far  as  it  might  be  repugnant  to,  or  inconsistent  with,  the  operation  of  any  such 
colonial  law  or  ordinance. 

"  I  am,  etc.,  < 

"  Stafford  H.  Northcote." 

The  following  is  the  reply  of  the  Colonial  Office  to  the  Board  of  Trade,  dated  30th 
October,  1846:— 

"  Colonial  Office  to  the  Hoard  of  Trade. 

"  Downing  Street,  30th  October,  1846. 

"Sir, — I  have  laid  before  Earl  Grey  your  letter  of  the  19th  inst.,  respecting  the 
operation  of  the  imperial  law  of  copyright  in  the  British  North  American  colonies. 

"  His  Lordship  directs  me  to  acquaint  you,  for  the  information  of  the  Lords  of 
Committee  of  Privy  Council  for  Trade,  that  he  concurs  in  the  views  expressed  in  your 
letter  on  this  subject,  and  that  it  is,  in  his  opinion,  preferable,  after  the  repeated  remon- 
strances which  have  been  received  from  the  Nortli  American  colonies  on  the  subject  o^ 
the  circulation  there  of  the  literary  works  of  this  kingdom,  to  leave  to  the  colonial  legis- 
latures-the  duty  and  responsibility  of  enacting  the  laws  which  they  shall  deem  proper 
for  securing  the  rights  of  authors  and  the  interests  of  the  public. 
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"  Lord  Grey,  therefore,  directs  me  to  request  that  you  would  move  the  Lords  of 
Committee  of  Privy  Council  for  Tpade  to  take  such  measures  as  may  be  expedient  for 
submitting  to  the  consideration  of  Parliament  in  the  ensuing  session  a  bill  authorizing 
the  Queen  in  Council  to  confirm,  and  finally  to  enact,  any  colonial  law  or  ordinance 
which  may  be  passed  respecting  copyright,  notwithstanding  the  repugnancy  of  any  such 
law  or  ordinance  to  the  copyright  law  of  this  country,  and  containing  also  the  provisions 
mentioned  in  your  letter  in  respect  to  the  period  at  which  such  colonial  law  should  come 
into  operation. 

"  I  am,  etc., 

"B.  Hawes." 

Thereupon  the  following  circular  despatch  was  sent  by  Earl  Grey  to  all  the 
governors  of  the  North  American  colonies ; — 

Earl  Grey  to  the  Governors  of  the  North  American  Colonies. 

"Downing  Street,  November,  1846. 

"  Sir, — Her  Majesty's  government  having  had  under  their  consideration  the  repres- 
sentations  which  have  been  received  from  the  governors  of  some  of  the  British  North 
American  provinces  complaining  of  the  eftiect  in  those  colonies  of  the  imperial  copyright 
law,  have  decided  on  proposing  measures  to  parliament  in  the  ensuing  session  which,  if 
sanctioned  by  the  legislature,  will,  they  hope,  tend  to  remove  the  dissatisfaction  which 
has  been  expressed  on  the  subject,  and  place  the  literature  of  this  country  within  the 
reach  of  the  colonies  on  easier  terms  than  it  is  at  present.  With  this  view,  relying  on 
the  disposition  of  the  colonies  to  protect  the  authors  of  this  country  from  the  fraudulent 
appropriation  of  the  fruits  of  labours  upon  which  they  are  often  entirely  dependent.  Her 
Majesty's  government  propose  to  leave  to  the  local  legislatures  the  duty  and  responsi- 
bility of  passing  such  enactment  as  they  may  deem  proper  for  securing  both  the  riglits 
of  authors  and  the  interest  of  the  public.  Her  Majesty's  government  will  accoi-dingly 
submit  to  parliament  a  bill  authorizing  the  Queen  in  Council  to  confirm  and  finally  enact 
any  colonial  law  or  ordinance  respecting  copyright,  nothwi'hstanding  any  repugnancy  of 
anj'  such  law  or  ordinance  to  the  copyright  law  of  this  country ;  it  being  provided  by 
the  proposed  Act  of  Parliament  i  hat  no  such  law  or  ordinance  shall  be  of  any  force  or 
effect  until  so  confirmed  and  finally  enacted  by  the  Queen  in  Council,  but  that  from  the 
confirmation  and  final  enactment  thereof,  the  copyright  law  of  this  country  shall  cease 
to  be  of  any  force  or  effect  within  the  colony  in  which  any  such  colonial  law  or  ordinance 
has  been  made,  in  so  far  as  it  may  be  repugnant  to,  or  inconsistent  with  the  operation 
of  any  such  colonial  law  or  ordinance. 

"  I  have,  etc., 

"  Grey." 

After  a  lapse  of  more  than  forty  years,  I  am  charged  with  the  duty  of  reminding 
your  Lordship  that  the  promise  contained  in  that  despatch  of  Earl  Grey  has  never  been 
fulfilled,  and  respectfully  to  ask  its  fulfilment  at  the  hands  of  your  government.  The 
lapse  of  time  which  has  intervened  has  strengthened  ten-fold  every  one  of  the  reasons 
which  induced  it  to  be  made.  At  the  date  of  that  despatch  responsible  government  had 
hardly  been  established  in  the  North  American  colonies  ;  now  tho.se  colonies  have  had 
forty  years'  experience  of  self-government,  and  have  a  united  parliament  under  a  most 
liberal  constitution,  a  parliament  possessing  great  powers  and  responsibilities,  among 
which  is  expressly  mentioned  the  subject  of  copyright. 

The  experience  which  has  been  gained  of  colonial  legislation  has,  I  hope,  not 
lessened  the  confidence  of  Her  Majesty's  government  in  the  disposition  of  that  parliament 
to  deal  justly  with  the  interests  which  have  been  entrusted  to  its  care,  and  to  carry  out 
the  views  of   Her  Majesty's  government  in  matters  of  imperial  policy  as  far  as  possible. 

R 
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Again  the  inconveniences  which  were  pressed  on  the  consideration  of  Her  Majesty's 
government  47  years  ago  by  the  colonial  legislatures  have  increased,  notwithstanding  the 
partial  measure  of  relief  which  was  accorded  three  years  after  Earl  Grey's  despatch,  and 
which  permitted  the  importation  of  foreign  reprints  of  British  copyright  works.  The 
price  of  British  publications  still  exceed  six-  or  seven-fold  that  for  which  reprints  are 
purchased  in  America.  The  system  of  circulating  libraries  and  periodical  sales,  which 
gives  to  the  British  reader  the  benefit  of  British  literature,  has  found  no  place  in  the 
colonies,  while  in  Canada  the  means  of  reprinting  British  publications  is  now,  though  it 
was  not  then,  entirely  adequate  to  the  wants  of  the  reading  public,  if  it  be  permitted  to 
carry  on  operation  with  a  reasonable  regard  for  the  interests  of  British  copyright 
holders. 

In  part  fulfilment  of  the  promise  of  Her  Majesty's  government,  made  known  through 
Earl  Grey  in  the  despatch  above  quoted,  the  Imperial  Statute  of  1847  was  passed,  author- 
izing Her  Majesty  by  Order  in  Council  to  suspend  that  portion  of  the  Act  of  1842  which 
prohibited  the  importation  of  foreign  reprints  of  British  copyright  works  as  to  any 
colony  in  which  the  proper  legislative  authority  should  be  disposed  to  make  due  provi- 
sion for  securing  and  protecting  the  rights  of  British  authors  in  such  possession. 

In  the  years  1846-50  Her  Majesty  in  Council  made  orders  in  council  suspending  the 
prohibition  contained  in  the  Act  of  1842  against  the  importation  of  such  foreign  reprints 
the  legislatures  of  the  North  American  colonies  having  in  the  meantime  provided  for 
the  collection  of  an  impost  on  such  foreign  reprints  in  favour  of  the  author  or  copyright 
holder.  This  partial  measure,  although  not  a  fulfilment  of  the  promise  of  Earl  Grey, 
met  the  principal  grievance  felt  at  that  time  in  the  North  American  colonies,  namely, 
the  grievance  of  being  deprived  of  British  literature,  which  could  practically  only  be 
supplied  to  the  colonies  by  American  reprints,  the  publishing  business  of  the  colonies 
being  then  in  its  infancy. 

For  a  time  the  complaints  of  the  colonies  against  the  Act  of  1842  ceased  in  conse- 
quence of  this  remedial  measure,  but  for  the  last  20  years  and  upwards  the  operation  of 
the  Act  of  1842,  even  with  the  remedial  provisions  of  1847,  has  been  seriously  felt  and 
has  formed  the  subject  of  almost  constant  complaint.  In  the  quarter  of  a  century 
which  followed  the  Act  of  1842,  new  conditions  of  trade  and  commerce  developed.  The 
people  of  the  North  American  provinces  had  not  only  become  used  to  self-government, 
by  the  liberal  policy  of  Her  Majesty's  government  in  giving  them  free  legislative  con- 
stitutions but  they  had  become  more  independent  of  American  industries.  The  neces- 
sity for  encouraging  native  industries,  instead  of  relying  on  those  of  the  United  States, 
had  also  become  very  apparent. 

The  following  are  instances  of  the  serious  inconvenience  experienced  by  the  opera- 
tion of  the  Imperial  Copyright  Laws  in  North  America. 

The  reading  public  of  what  is  now  the  Dominion  of  Canada  has  been  principally 
supplied  with  British  literature  by  American  reprints.  The  high  prices  of  British 
editions  have  made  this  unavoidable.  In  spite  of  the  pointed  and  repeated  warnings 
to  British  publishers  given  by  the  Colonial  Office  for  40  years,  very  little  has  been  done 
to  change  this  state  of  things  by  providing  cheap  editions  of  British  works.  Even  to  this 
day  the  English  editions  cost  from  four-  to  ten-fold  the  price  of  American  reprints.  The 
result  is  tljat  the  business  of  publishing  British  literature  for  the  Canadian  reading 
public  is  done  almost  exclusively  in  the  United  States.  The  American  publisher,  unre- 
strained by  any  international  copyright  law  or  treaty,  is  free  to  reprint  any  British  work 
and  to  supply  it,  not  only  to  the  reading  public  of  the  United  States,  but  to  the  read- 
ing public  of  Canada,  while  the  Canadian  publisher  is  not  free  to  reprint  any  such  work 
on  any  terms,  unless  he  can  obtain  the  permission  of  the  holder  of  the  copyright  in  Great 
Britain.  In  some  noted  instances  this  has  actually  led  to  the  transfer  of  printing 
establishments  from  Canada  to  the  United  States.  In  other  cases,  English  publishing 
houses  have  set  up  branches  in  New  York  or  other  American  cities  with  the  view  of 
reprinting  for  the  United  States  and  Canada  the  copyright  works  which  they  have 
issued  in  London. 
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It  has  been  their  interest  to  establish  such  branch  houses  in  the  United  States  be- 
cause they  have  obtained  thei'eby  the  American  market,  whereas  in  Canada,  even  with 
the  permission  of  the  holder  of  the  copyright,  they  would  only  have  the  Canadian  public 
for  puchasers,  and  without  that  permission  could  not  set  the  type  of  a  single  page. 

In  many  other  well  known  instances,  American  authors  in  the  United  States  have 
availed  themselves  of  the  restrictions  which  fetter  the  publishing  trade  in  Canada 
under  the  luiperial  Copyright  Acts  in  a  manner  which  is  most  unjust  to  British  subjects 
in  Canada,  and  presents  in  a  striking  view  the  arbitrary  and  oppressive  operation  of 
these  Acts.  They  do  so  in  the  following  manner  :  The  Imperial  Copyright  Act  of  1842 
as  interpreted  by  legal  decisions,  enables  any  person  who  resides,  even  temporarily,  in 
British  dominions,  to  obtain  copyright  if  he  publishes  his  works  in  the  United  Kingdom 
and  such  copyright  has  force  throughout  the  empire.  "Publishing  "  has  been  held  not 
to  mean  printing  necessarily,  and  residence  may  be  of  the  most  temporary  character. 
The  American  authors  above  referred  to,  for  the  purpose  of  preventing  their  works 
being  reprinted  in  British  dominions,  cross  the  St.  Lawrence,  reside  for  a  few  days 
within  Canadian  territory,  send  to  London  a  few  copies  of  their  works  ready  to  be  issued 
there,  and  thereupon  obtain  copyright  throughout  the  empire.  They  then  return  to 
their  own  country,  where  their  works  have  been  printed  and  copyrighted,  and  send  into 
Canada  tliose  works  in  the  shape  of  foreign  reprints  of  British  copyrights,  and  on  these 
the  Canadian  government  collects  the  impost  in  favour  of  the  American  publisher,  who 
thus  enjoys  copyright  in  his  own  country  which  is  not  open  to  any  British  subject,  and 
enjoy-!  in  the  British  dominions  a  right  of  reprinting  which  no  colanist  can  obtain. 
While  this  state  of  the  law  is  being  constantly  made  use  of  by  American  authors,  the 
United  States  decline  to  enter  into  any  international  agreement  with  Great  Bi-itain 
and  have  no  interest  in  making  any,  because  their  people  can  thus  use  the  British  Em- 
pire for  their  market  without  restriction,  while  offering  no  advantages  in  their  own 
market  in  return.  On  the  contrary,  they  refuse  copyright  to  any  one  who  is  not  a  citi- 
zen of  the  United  States,  or  who  is  not  able  to  show  residence,  in  the  sense  of  domicile. 

An  American  publisher,  if  he  desires  to  make  any  arrangement  with  the  British 
copyright  holder  for  the  right  to  reprint  the  work  of  the  latter,  can  easily  outbid  the 
Canadian  publisher,  not  only  on  account  of  the  greater  facilities  he  possesses  for  the 
production  of  the  book,  and  not  only  on  account  of  the  more  extended  market  which  he 
has  in  the  United  States,  but  because  he  will  have  the  Canadian  market  of  5,000,000 
of  readers  at  his  command,  inasmuch  as  the  Imperial  Copyright  Acts  forbid  the  reprint- 
ing of  copyright  works,  but  permits  the  importation  of  the  American  reprints.  In 
many  modern  instances,  the  British  copyright  holder  has  preferred  to  sell  his  right  to 
an  American  publisher  rather  than  to  a  Canadian,  and  has  bound  himself  by  the  terms 
of  sale  to  prosecute  any  Canadian  who  may  reprint  his  works  for  sale  in  Canada,  which 
is  the  operation  which  the  American  sets  himself  about  at  once. 

The  instances  in  which  Canadian  publishers  have  been  able  to  make  arrangements 
with  copyright  holders  in  Great  Britain  have  been  comparatively  few.  It  is  unnece.ssary 
to  seek  for  the  reason  of  this.  It  is  not  because  Canadian  publishers  are  unwilling  to 
make  fair  terms  with  the  British  copyright  holder,  but  because  American  publishers 
have  greater  facilities,  and  because  British  authors  prefer  to  deal  with  publishers  in  the 
United  States.  It  is  useless  to  say  that  it  may  be  made  to  their  interest  to  deal  with 
the  Canadian  publishers,  or  to  issue  colonial  editions.  Pressure  for  forty  years  by  the 
people  of  British  North  America  and  remonstrances  from  the  colonial  offices  have  been 
unavailing  to  change  their  practice  in  regard  to  a  policy  so  entirely  prudent  as  that  of 
providing  for  the  wants  of  the  reading  public  of  British  North  America. 

Having  stated  these  facts,  your  Lordship,  I  hope,  will  appreciate  the  urgent  desire  of 
the  Canadian  government  that  a  remedy  should  be  applied  as  soon  as  possible.  If  the 
principal  supply  for  the  reading  public  of  Canada  must,  by  virtue  of  imperial  legisla- 
tion, come  from  the  United  States,  it  follows  that  the  business  of  publishing  for  Canada 
is  far  more  restricted  than  it  ought  to  be,  considering  the  wants  of  the  people  of  that 
country  and  the  means  they  have  of  supplying  themselves,  and  it  follows  that  encourage- 
ment is  continually  being  given,  in  an  increasing  degree,  to  all  those  who  are  engaged  in 
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any  of  the  employments  which  form  part  of  bookmaking  to  seek  a  home  for  themselves 
and  their  families  in  the  United  States  in  preference  to  Canada  ?  Overweighted  as  we 
continually  are,  by  reason  of  the  vast  competition  of  the  United  States  in  every  branch 
of  trade,  industry  and  commerce,  your  Lordship  will  not  wonder  at  our  being  disposed 
to  complain  when,  in  regard  to  so  important  a  matter  as  the  furnishing  of  literature  for 
our  people,  we  are  hindered  by  a  monopoly  ;  nominally  in  favour  of  the  London  pub- 
lishers, but  really  and  practically  in  favour  of  the  publishers  of  the  United  States,  and 
when  we  are  held  in  that  position  by  virtue  of  an  imperial  statute  passed  nearly  half  a 
century  ago,  when  the  wants  and  capabilities  of  the  people  of  British  North  America 
were  greatly  different  from  what  they  are  now,  when  the  population  of  British  North 
America  was  only  a  fraction  of  what  is  it  now,  and  when  the  powers  of  its  people,  as 
regards  self-government,  had  only  begun  to  exist,  while  they  are  now  fully  developed. 

I  proceed  now  to  show  that  the  request  which  1  am  urging  upon  your  Lordship,  by 
the  direction  of  the  Canadian  government,  was  pressed  on  Her  Majesty's  government 
immediately  after  the  Dominion  of  Canada  was  established,  has  been  pressed  at  many 
time  since,  and  has  always  been  met  in  a  manner  which  justifies  the  hope  that  compli- 
and  with  our  request  will  not  now  be  longer  delayed. 

On  the  15th  May,  1868,  the  Senate  of  Canada  passed  an  humble  address  to  his 
Excellency  the  Governor  General,  as  follows : — 

"The  Senate,  15th  May,  1868. 

"1.  To  call  the  attention  of  Her  Majesty's  government  to  the  provisions  of  the 
Imperial  Act  10  and  11  Victoria,  c.  95,  by  which  power  is  given  to  Her  Majesty  to 
approve  of  any  Act  passed  by  the  legislature  of  any  British  possession,  admiting  into 
such  possession  foreign  reprints  of  British  copyright  works,  provided  that  reasonable 
protection  to  the  anthors  is,  in  Her  Majesty's  opinion,  thereby  secured  to  them. 

"  2.  To  impress  upon  Her  Majesty's  government  lihe  justice  and  expediency  of  ex- 
tending the  privileges  gx-anted  by  the  above  cited  Act,  so  that  whenever  reasonable  pro- 
vision and  protection  shall,  in  Her  Majesty's  opinion,  be  secured  to  the  authors,  colonial 
reprints  of  British  copyright  works  shall  be  placed  on  the  same  footing  as  foreign  reprints 
in  Canada,  by  which  means  British  authors  will  be  more  effectully  protected  in  their 
rights,  and  a  material  benefit  will  be  conferred  on  the  printing  industry  of  the 
Dominion. 

"  Ordered  that  such  members  of  the  privy  council  as  are  members  of  this  house 
do  wait  on  his  Excellency  the  Governor  General  with  the  said  address. 

"  Attest.  "  F.  Taylor,  Clerk  of  the  Senate." 

In  June,  1868,  Mr.  Rose,  then  Canadian  Minister  of  Finance,  being  in  London, 
was  referred  to  by  the  colonial  office  for  information  on  the  subject  of  this  address,  and 
in  a  memorandum, dated  on  the  30th  of  that  month,  he  stated, briefly, the  inconveniences 
which  were  felt  in  Canada,  and  he  declared  the  desire  of  Canada  to  be,  in  accordance 
with  the  address  of  the  Senate,  that  the  Canadian  publisher  be  permitted  to  reprint 
English  copyrights  on  taking  out  a  license  and  paying  an  excise  duty,  effectual  checks 
being  interposed,  so  that  the  duty  on  the  number  of  the  copies  actually  issued  from  the 
press  should  be  paid  to  the  Canadian  government  by  such  publishers  for  the  benefit  of 
the  author. 

A  letter  from  the  Colonial  Office  to  the  Board  of  Trade  stated  that  consideration 
ought  to  be  given  to  the  course  which  should  be  taken  with  regard  to  the  recommenda- 
tion of  the  Senate  of  Canada,  that  colonial  reprints  of  copyrighted  works  be  placed  on 
the  same  footing  as  foreign  reprints  in  the  Dominion,  and  that  the  Duke  of  Buckingham 
and  Chandos,  then  Her  Majesty's  Principal  Secretary  of  State  for  the  Colonies,  would 
be  glad  to  be  informed  whether  the  memorandum  submitted  was  sufficient  to  enable 
their  Lordships  of  the  Board  of  Trade  to  form  an  opinion  on  this  question. 

On  the  21st  July,  1868,  his  Grace  informed  the  Governor  General  of  Canada  that 
he  was  in  communication  with  the  Board  of  Trade  with  regard  to  the  recommendation 
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of  the  Senate,  aad  would  advise  his  Excellency  of  the  result  as  soon  as  he  was  placed 
in  possession  of  their  Lordships'  views. 

The  reply  of  the  Board  of  Trade,  dated  22nd  July,  1868,  was  that  the  question 
raised  was  far  too  important  and  involved  too  many  considerations  of  imperial  policy  to 
render  it  possible  to  comply  with  the  desire  expressed  by  the  address  of  the  Senate  that 
legisLition  should  be  obtained  during  the  then  present  session  of  Parliament. 

It  was  further  stated  to  be  most  desirable  that  the  Canadian  question  should  be 
considered  in  connectii)n  with  any  negotiations  with  the  United  States  with  regard  to 
copyright.  The  letter  contained  the  following  paragraph,  which  stated,  in  substance, 
the  disposal  of  the  question  at  that  time  : — 

"  My  Lords,  however,  fully  admit  that  the  anomalous  position  of  Canadia^  pub- 
lishers, with  respect  to  their  rivals  in  the  Unite(J  States  of  America,  is  a  matter  which 
calls  for  careful  inquiry ;  but  they  feel  that  such  an  inquiry  cannot  be  satisfactorily 
undertaken  without  at  the  same  time  taking  into  consideration  various  other  questions 
connected  with  the  imperial  laws  of  copyright  and  the  policy  of  the  subject  be  treated 
as  a  whole,  and  that  an  endeavor  should  be  made  to  place  the  general  law  of  copyright, 
especially  that  part  of  it  which  concerns  the  whole  continent  of  North  America,  on  a 
more  satisfactorily  footing." 

Tlie  Duke  of  Buckingham  and  Chandos,  on  the  31st  July,  1868,  sent  to  the 
Governor  General  of  Canada  the  following  formal  reply  : — 

"  Your  Lordship  will  preceive  that  any  immediate  legislatian  on  the  matter  was 
impossible,  but  that  the  anomalous  position  of  the  question  in  North  America  is  not 
denied,  and  that  it  is  admitted  that  the  law  of  copyright  generally  may  be  a  very  fit 
subject  for  future  consideration." 

On  the  9th  April,  1869,  the  government  of  Canada  again  moved  in  the  matter 
transmitted  to  the  colonial  office  a  memorandum  by  the  Minister  of  Finance,  in  reply, 
to  the  communication  from  the  Board  of  Trade  above  referred  to,  and  on  the  27th  of 
July,  1869,  the  Board  of  Trade  made  an  extended  reply,  to  which  I  beg  to  refer  your 
Lordship  as  showing  that  the  request  which  had  been  made  from  Canada  in  1868,  and 
which  is  still  being  pressed,  was  not  controverted  in  its  merits,  but  was  defel-red  in  the 
hope  that  presently  some  international  arrangement  might  be  made  with  the  United 
States,  and  under  the  impression  that  it  would  bs  unwise  to  deal  with  the  Canadian 
question  while  the  probability  of  such  an  arrangement  was  in  view.  The  following 
passage  from  that  communication  bears  this  out,  and  sets  forth  a  summary  of  the  con- 
clusions at  which  the  Board  of  Trade  had  arrived  : — 

"Under  these  circumstances  the  balance  of  argument  is,  in  the  opinion  of  the  Lords 
of  Trade,  against  any  immediate  adoption  of  the  Canadian  proposal.  The  truth  is  that 
it  is  impossible  to  make  any  complete  or  satisfactory  arrangement  with  Canada  unless 
the  United  States  are  also  parties  to  it.  Whatever  protection  is  to  be  given  to  authors 
on  one  side  of  the  St.  Lawrence  must,  in  order  to  be  effectual,  be  extended  to  the  other ; 
and  it  is  consequently  impossible  to  consider  this  question  without  also  considering  the 
prospects  of  an  arrangement  between  Great  Britain  and  the  United  States.  There  are 
symptoms  of  the  possibility  of  such  an  arrangement.  In  1853-54  an  International  Copy- 
right Convention  was  signed  between  the  two  governments,  but  was  allowed  to  drop. 
In  the  last  session  of  the  United  States  Congress,  a  bill  was  introduced  providing  for 
international  copyright  in  the  United  States.  It  required  republication  and  reprinting 
in  the  United  States  as  a  condition  of  copyright  there,  and  was  in  this  respect  objection- 
able. But  the  correspondence  showed  that  there  was  a  considerable  interest  in  the 
question,  and  it  was  evident  that  the  Americans  were  feeling  the  want  of  an  interna- 
tional arrangement  on  the  subject." 

Accordingly,  on  the  20th  October,  1869,  Earl  Granville  informed  the  Governor 
General  of  Canada  that  the  matter  was  one  of  some  difficulty,  and  that  Her  Majesty's 
government  felt  it  necessary  to  obtain  further  information  before  deciding?  the  proposal 
of  the  Canadian  government,  but  that,  in  the  meantime,  action  might  be  taken  as  to  a 
portion  of  the  imperial  law  which  was  not  affected  by  the  difficulties  surrounding  the 
present  question,  namely,  that  while,  by  the  present  law,  publication  in  the  United 
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Kingdom  gave  copyright  throughout  the  empire,  publication  in  a  co'ony  could  not  give 
rights  outside  the  limits  of  the  colony ;  and  he  stated  that  Her  Majesty's  government 
were  prepared  to  take  steps,  during  the  next  session,  to  amend  the  law  in  that 
particular. 

On  the  20th  of  December,  1869,  the  Governor  General  of  Canada  transmitted  a 
number  of  documents,  one  of  which  was  an  address  which  he  had  received  from  the 
typographical  union  of  Montreal,  setting  out  in  strong  terms  the  prejudicial  efiects  of 
the  Imperial  Copyrights  Acts  in  Canada.  His  Excellency  had  promised,  in  reply,  that 
he  would  not  fail  to  draw  the  attention  of  the  Privy  Council  to  the  point  thus  raised. 

His  Excellency  also  transmitted,  at  the  same  time,  a  report  from  the  Minister  of 
Finance  on  the  first  communication  from  the  Board  of  Trade  above  mentioned.  The 
minister  remonstrated  against  the  Canadian  request  being  delayed  for  the  action  of  the 
United  States.  He  said  :  "  In  referefice  to  the  second  objection  urged  against  the 
desired  change  in  the  law,  the  undersigned  is  ready  to  admit  that  Canada  ought  not  to 
ask  for  and  should  not  expect  to  receive  any  privileges  which  could  reasonably  be  held 
to  prejudice  or  postpone  the  satisfactory  adjustment  of  the  great  question  of  international 
copyright  between  England  and  the  United  States.  But  he  is  unable  to  see  how  the 
change  in  the  law  asked  for  could  have  any  such  effect,  especially  if  it  were  provided 
that  the  privilege  accorded  to  Canadian  publishers  should  be  provisional  and  temporary, 
to  determine  on  the  conclusion  of  any  international  treaty  of  copyright  between  the 
two  countries. 

"  Under  such  limitations  would  not  the  granting  of  the  privileges  asked  for  on 
behalf  of  Canadian  publishers  operate  rather  to  bring  about  the  conclusion  of  an  inter- 
national copyright  treaty  than  to  postpone  or  prevent  it  ?  If  Canadian  publishers  were 
placed  on  the  same  footing  as  their  American  rivals,  the  latter  would  be,  to  a  very  great 
extent,  deprived  of  the  pecuniary  benefits  resulting  to  them,  in  the  absence  of  any  inter- 
colonial copyright  treaty,  from  their  piracy  of  the  works  of  English  authors." 

On  the  general  question,  which  I  have  already  discussed,  the  minister  made  use  of 
the  following  expressions,  which  I  cite  for  the  purpose  of  showing  that  they  are  not  now 
advanced  for  the  first  time  to  Her  Majesty's  government,  and  that  those  are  not  newly 
discovered  grievances. 

"  At  present  the  Canadian  public  are  mainly  dependent  on  the  supply  even  of 
foreign  literature  for  which  a  copyright  may  be  obtained  in  England,  on  the  reprint 
from  the  United  States. 

"  It  may  be  urged  in  answer  to  these  objections  that  the  Canadian  publisher  may 
make  arrangements  with  the  author  for  permission  to  puh»lish  ;  but  as  the  law  now  stands 
there  is  no  motive  or  inducement  either  for  the  author  to  concede,  or  the  publisher  to 
obtain  this  sanction;  the  author  has  already  made,  or  can  make,  his  arrangements  with 
the  foreign  publisher,  who  knows  that  circumstances  will  give  him  a  large  circulation  in 
the  Canadian  markets,  and  that  even  the  slight  proportion  of  duty  collected  will  be  paid 
by  the  Canadian  reader,  because  re-publication  there  is  forbidden. 

"  At  present  the  foreign  publisher,  having  a  larger  market  of  his  own,  and  knowing 
the  advantages  of  access  to  the  Canadian  market,  can  hold  out  greater  inducements  to 
the  author  than  the  colonial  publisher,  and  can  afford  to  indemnify  the  author  for 
agreeing  to  forego  taking  out  any  copyright  and  to  abstain  from  printing  in  Canada." 

The  minister  concluded  his  report,  which  had  the  approval  of  his  Excellency  in 
Council,  as  follows  : — 

"  Having  considered  the  arguments  advanced  against  the  modification  of  the  copy- 
right law  asked  for  in  the  address  of  the  Senate,  the  undersigned  would  recommend  that 
the  attention  of  the  imperial  authorities  be  once  more  invited  to  the  subject,  and  that 
they  be  earnestly  requested  to  accede  to  the  application  of  the  Senate,  upon  the  under- 
standing, if  thought  proper,  that  the  change  in  the  law,  if  made,  should  be  temporary, 
to  be  determined  upon  the  conclusion  of  any  international  copyright  treaty  between 
England  and  the  United  States. 

"  In  conclusion,  the  undersigned  may  be  permitted  to  note  the  fact  that  during  the 
last  few  months  the  present  subject  has  been  very  largely  discussed  in  the  leading  jour- 
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nals  of  Canada  as  well  as  at  public  meetings.  The  public  sentiment  throughout  the 
countty  is  that  the  privilege  asked  for  is  fair  and  reasonable  in  itself,  and  that  the  grant- 
ing of  it  would  not  only  promote  the  interests  of  English  authors,  but  give  an  impetus 
to  the  publishing  and  printing  trade  and  other  cognate  branches  of  Canadian  industry, 
and  will  be  calculated  to  increase  the  circulation  in  Canada  of  the  best  British  works 
and  to  foster  the  literary  tastes  and  develop  the  literary  talents  of  the  Canadian  people." 

At  this  stage  the  British  publishing  interests  intervened,  and  pressed  upon  the  Lords 
of  Trade,  who  in  their  turn  pressed  upon  the  Colonial  Office,  the  propriety  of  compelling 
the  colonies  to  accept  the  modification  of  the  imperial  copyright  laws,  which  had  just 
been  offered  to  them  without  any  demand  for  concession  in  return,  and  which  was 
obviously  required  by  the  commonest  principles  of  justice,  namely,  the  concession  that 
publication  in  the  colony  should  be  equivalent  of  publication  in  Great  Britain,  on  con- 
dition only  that  the  colonies  should  give  up  their  right,  accorded  under  the  Act  of  1847, 
to  import  foreign  reprints. 

When  so  little  was  being  conceded  in  answer  to  the  repeated  requests  of  Canada 
for  the  right  to  supply  our  people  with  reprints,  it  would  have  been  doubtful  whether 
the  Canadian  government  would  have  expressed  its  acquiescence  in  a  measure  so  com- 
paratively unimportant,  but  when  that  concession  became  coupled  with  a  condition 
which  would  have  made  the  Imperial  Copyright  Acts  absolutely  unbearable  and  unforce- 
able,  only  one  reply  was  possible,  and  that  reply  was  the  one  which  was  transmitted 
from  Canada  on  the  1st  of  July,  1870,  stating  that  while  there  could  be  no  objection  to 
the  proposed  bill,  making  publication  in  the  colony  equivalent  to  publication  in  the 
United  Kingdom,  taking  into  consideration  the  suggested  repeal  of  the  Imperial  Copy- 
right Act  of  1847,  it  was  highly  inexpedient  that  legislation  should  take  place  at  that 
time. 

Ix)rd  Kimberley  requested  the  Governor  General  of  Canada  on  the  29th  July,  1870, 
to  forward  to  him  a  full  statement  of  the  views  of  the  Canadian  government  on  the 
question,  in  order  that  it  might  be  considered  before  the  next  session. 

Accordingly,  on  the  30th  November,  1870,  a  joint  report  of  the  Ministers  of  Finance 
and  Agriculture  was  adopted  by  his  Excellency  in  Council,  the  substance  of  which  is 
contained  in  what  here  follows  : — 

"  What  the  uiidersigned  would  venture  to  suggest  is,  that  the  duty  on  the  reprints 
of  books  first  published  either  in  Great  Britain  or  its  dependencies,  when  imported  from 
foreign  countries,  should  be  materially  increased  ;  and  that  it  should  be  levied  in  all 
cases  for  the  benefit  of  the  author  or  owner  of  the  copyright,  should  such  exist ;  and  that 
to  prevent  evasion  of  the  law  a  declaration  should  be  required  from  importers  that  any 
works  which  they  may  claim  to  import  free  of  such  duty  have  never  been  published  either 
in  Great  Britain  or  British  dependencies  ;  that  foreign  reprints  of  works  published  in 
Canada  should  be  wholly  prohibited  ;  that  any  author  publishing  in  Canada  should  be, 
as  at  present,  protected  in  his  copyright,  but  that  unless  British  copyright  works  should 
be  published  concurrently  in  Canada,  licensed  Canadian  publishers  should  be  allowed  to 
publish,  paying,  for  the  benefit  of  the  author  or  owner  of  the  English  copyright  an  excise 
duty,  which  should  be  collected  by  means  of  stamps  as  easily  as  other  duties  of  a  similar 
kind.  The  undersigned  have  no  doubt  that  such  a  scheme  as  that  which  they  have 
suggested  could  be  carried  into  practical  effect  with  great  advantage  to  the  English 
authors,  who,  as  a  rule,  would  sell  their  copyrights  for  Canada  to  Canadian  publishers. 
It  is  true  that  British  publishers  could  not  gain  the  colonial  circulation  which  they  have 
long  tried  to  oljtain  with  success  ;  but  it  is  vain  for  them  to  expect  that  the  expensive 
editions  published  in  England  can  meet  a  sale  in  any  part  of  the  American  continent. 

"  The  undersigned,  therefore,  recommend  that  your  Excellency  should  acquaint  Her 
Majesty's  Principal  Secretary  of  State  for  the  Colonies  that  their  is  no  probability  of  the 
Dominion  Parliament  consenting  to  any  measure  for  enforcing  British  copyright  in 
Canada,  unless  it  provide  for  local  publications ;  and  that  while  the  Canadian  govern- 
ment will  be  ready  to  introduce  a  measure  that  will  be  a  great  advantage  to  British 
authors  they  must,  in  reference  to  the  foreign  reprints,  have  regard  to  the  interests  of 
Canadians  as  well  as  of  British  publishers." 
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In  1872  the  government  of  Canada  were  still  without  a  definite  reply  to  the  request 
which  had  been  made  by  the  address  of  the  Senate  in  1868,  and  which  had  been  reserved, 
as  above  stated,  by  Her  Majesty's  government,  until  further  information  could  be 
gathered,  and  until  the  result  of  negotiations  with  the  United  States  might  be  known. 

On  the  14th  May  of  that  year,  the  following  report  of  a  committee  of  the  Privy 
Council  of  Canada  was  approved  by  the  Governor  General  and  transmitted  : — ■ 

"On  a  memorandum  dated  10th  of  May,  1872,  from  the  Honourable  the  Ministers 
of  Finance  and  Agriculture,  reporting  that  much  anxiety  has  been  manifested  by  the 
Houses  of  the  Canadian  Parliament  on  the  unsatisfactory  state  of  the  Imperial  Copyright 
Act,  that,  as  no  reply  has  yet  been  received  to  the  approved  report  of  the  Committee  of 
the  Privy  Council,  dated  1st  December,  1870,  they  think  it  desirable  that  the  attention 
of  Her  Majesty's  government  should  again  be  called  to  the  subject. 

"  That  they  have  reason  to  believe  that  a  good  deal  of  discussion  has  taken  place 
in  England  among  the  parties  interested  in  copyright,  and  that  the  result  of  that  dis- 
cussion had  been  a  considerable  accession  to  the  ranks  of  those  who  are  in  favour  of  the 
proposition  submitted  by  them  in  the  report  already  referred  to.  That  it  is  apparent 
that  the  class  which  alone  has  a  just  claim  to  protection,  viz.,  authors,  have  at  length 
been  convinced  that  their  interests  are  not  promoted  by  the  maintenance  of  the  present 
system. 

"  That  it  is  no  doubt  true,  that  the  principal  owners  of  the  copyright  are  the  London 
publishers,  but  it  is,  they  state,  equally  true  that  those  publishers  have  never  paid  the 
authors  one  single  pound  more  for  their  copyrights  in  view  of  circulation  in  Canada. 

"  That  it  cannot  be  denied  that  the  Canadian  demand  for  concurrent  publication  in 
Canada  should  alone  entitle  the  author  to  the  benefit  of  copyright.  That  under  the  pre- 
sent system,  which  is  wholly  indefi^nsible,  and  which  is  objected  to,  as  well  by  the  English 
publishers  as  by  Canadian  publishers,  the  latter  are  treated  with  the  greatest  injustice. 

*'  That  it  has  long  been  the  custom  for  the  owners  of  English  copyrights  to  sell  to 
American  publishers  advance  sheets  of  their  works,  and  when  Canadian  publishers  have 
offered  to  acquire  copyright  in  Canada  by  purchase,  they  have  been  told  that  the  arrange- 
ments made  between  English  and  American  publishers  were  such  as  to  prevent  negotia- 
tions with  Canadians. 

"  That  Canada  has  passed  a  law  by  which  British  authors  can  secure  copyright  in 
Canada,  and  has  further  expressed  a  readiness,  where  authors  do  not  choose  to  take  out 
copyright,  to  secure  adequate  compensation  to  them  by  means  of  an  excise  tax  on  all 
English  copyright  works  for  the  benefit  of  the  authors. 

"  They,  the  ministers,  recommend  that  a  further  appeal  be  made  to  Her  Majesty's 
government  to  legislate  upon  the  subject  without  further  delay. 

"  The  committee  concur  in  the  foregoing  report,  and  submit  the  same  for  your 
Excellency's  approval." 

In  the  session  of  the  Canadian  Parliament  of  1872,  a  copyright  bill  was  passed,  in 
substance  and  principle  like  the  Act  of  1889.  This  was  reserved  by  the  Governor 
General  for  the  signification  of  Her  Majesty's  pleasure. 

In  May,  1874,  the  pleasure  of  Her  Majesty  not  having  been  communicated,  and  in 
view  of  the  fact  that  the  two  years  within  which  the  royal  assent  might  be  given  to  it 
would  expire  on  the  14th  of  June,  1874,  addresses  to  his  Excellency  the  Governor  General 
were  presented  by  the  Senate  and  the  House  of  Commons  respectively,  asking  him  to 
convey  to  Her  Majesty's  Principal  Secretary  of  State  for  the  Colonies  the  respectful  ex- 
pression of  the  necessity  felt  by  the  Senate  and  the  House  of  Commons  that  the  bill 
passed  in  the  session  of  1872  should  not  be  allowed  to  lapse  by  the  expiry  of  the  two 
years'  limitation,  specified  in  the  57th  section  of  the  British  North  America  Act  of  1867, 
and  begging  to  assure  his  Excellency  that  important  interests  in  the  Dominion  were 
prejudiced  by  the  absence  of  legislation  such  as  that  bill  contemplated. 

The  answer  was  communicated  on  the  15th  of  June,  1874,  by  Lord  Carnarvon, 
stating  that  the  Imperial  Act  of  1842  was  still  in  force  throughout  the  British  dominions, 
in  so  far  as  to  prohibit  the  printing  of  a  book  on  which  copyright  subsisted  under  that 
Act ;  and  that  he  had  been  advised  that  it  was  not  competent  for  the  Parliament  of 
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Canada  to  pass  such  a  measure  as  the  Act  of  1872,  inasmuch  as  ics  provisions  would  be 
in  conflict  with  imperial  legislation,  and  that  he  had  no  alternative  but  to  advise  Her 
Majesty  that  her  assent  could  not  be  properly  given  to  the  bill. 

Lord  Carnarvon  c'.osed  his  despatch  with  the  following  paragraph,  which,  I  respect- 
fully submit,  is  a  renewal  of  the  promises  often  made  in  connection  with  this  subject : — 

"  I  am  aware  that  the  subject  of  colonial  copyright  has  long  been  under  considera- 
tion, and  that  attempts  were  made  by  Her  Majesty's  lato  government,  in  connection 
with  yourself  and  your  ministers,  to  arrive  at  a  settlement  of  this  difficult  and  most  im- 
portant question.  I  wi'l  only  now  express  my  readiness  to  co-operate  and  my  confident 
hope  that  we  may  without  difficulty  be  able  to  agree  in  the  provisions  of  a  measure  which, 
while  preserving  the  rights  of  the  owners  of  copyright  works  in  this  country  under  the 
Imperial  Act,  will  give  effect  to  the  views  of  the  Canadian  government  and  Parliament." 

Pending  the  fulfilment  of  the  promises  thus  renewed  by  Lord  Carnarvon,  the  Par- 
liament of  Canada,  in  1795,  passed  a  bill  on  the  subject  of  copyright  in  Canada,  which 
was  carefully  drawn,  to  avoid  as  far  as  possible  conflict  with  imperial  legislation.  In 
order  to  remove  any  doubts  as  to  the  validity  of  this  bill,  an  imperial  statute  was  passed 
to  authorize  its  being  assented  to.  This  latter  is  known  in  Great  Britain  as  the  "  Cana- 
dian Copyright  Act  of  1875."  It  authorize  I  Her  Majesty  to  assent  to  the  reserved  bill, 
but  forbade  the  importation  into  the  United  Kingdom  of  colonial  reprints  of  any  work 
which  might  be  copyrighted  in  Canada,  and  for  which  copyright  subsisted  in  the  United 
Kingdom.  It  placed,  practically,  the  production  of  such  works  in  Canada  on  the  same 
footing  as  foreign  reprints.       Tho  Canadian  Act  of  1875  then  received  the  royal  assent. 

It  is  unnece-ssary  that  I  .should  refer  in  detail  to  this  Act,  but  it  may  Ije  proper  lo 
state  that  it  seems  most  liberal  and  fair  in  its  provisions.  It  permits  an  author  at  any 
time,  having  printed  his  book  in  Canada,  to  obtain  copyright  there.  It  permits  the 
original  author's  edition  to  be  imported  at  all  time-;  so  that  superior  and  revised  editions 
may  always  be  procured.  It  established  interim  copy  light,  so  as  to  protect  a  work  while 
passing  through  the  press.  It  provided  for  temporary  copyright,  to  cover  the  case  of 
works  published  in  .serial  form,  and  it  extended  all  the  privileges  of  copyright  in  Canada 
to  any  British  subject,  and  to  the  subjects  of  any  country  which  had  a  treaty  on  this 
subject  with  Great  Britain,  and  thus  removed  one  of  the  objections  which  had  been  taken 
in  earlier  times  to  the  effect  which  Canadian  copyright  legislation  might  have  on  nego- 
tiations with  the  United  States  if  such  legislation  should  permit  the  reprinting  of  works 
copyrighted  in  the  United  States. 

It  was  felt  that,  pending  the  question  of  the  Dominion  being  free  to  legislate  on  the 
subject  of  copyright  generally,  it  was  important  to  have  a  Canadian  copyright  system, 
inasmuch  as  since  the  Imperial  Act  of  1842,  works  published  in  the  United  Kingdom 
had  copyright  in  all  the  colonies,  while  for  a  work  published  in  any  one  of  the  colonies 
it  was  impossible  to  obtain  copyright  in  the  United  Kingdom.  Our  Act,  consequently, 
gave  local  copyright,  protecting  the  work  printed  in  Canada,  an>d  prevented  the  importa- 
tion of  republications  of  any  such  work,  after  it  should  have  obtained  the  local  copy- 
right, as  the  Imperial  Act  prevented  the  importation  of  works  which  had  obtained  a 
British  copyright. 

I  now  beg  to  refer  your  Lordship  to  the  proceedings  of  the  Copyright  Commission 
of  1876,  of  which  your  Lordship  was  a  very  prominent  member,  and  in  which  Canada 
was  represpnted  by  the  late  Sir  John  Rose.  In  the  poition  of  the  report  of  that  com- 
mission which  deals  with  the  branch  of  the  subject  falling  under  the  head  of  "Colonial 
Copyright"  some  most  important  statement  and  recommendations  are  made. 

First,  at  section  184,  it  is  admitted  that  "It  is  highly  desirable  that  the  literature 
of  this  country  should  be  placed  within  easy  reach  of  the  colonies,  and  that,  with  this 
view,  the  Imperial  Act  should  be  modified  so  as  to  meet  the  requirements  of  colonial 
readers.  ^ 

"In  sections  186,  187  and  188  the  following  passages  occur,  which  I  now  beg  to  cite, 
as  confirmation  of  the  narrative  which  I  have  given  in  the  early  part  of  this  letter,  of 
the  effects  which  immediately  followed  the  Imperial  Act  of  1842,  and  as  showing  that 
the  Canadian  government  is  now  but  reiterating  an  oft  repeated  statement,  the  truth 
of  which  has  long  been  established  and  admitted  ; 
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"  186.  These  means  are  not  available,  and  indeed  are  impracticable,  owing  to  the 
great  distance  and  scattered  population  in  many  of  the  colonies,  and  until  the  cheaper 
English  editions  have  been  published  the  colonial  readers  can  only  obtain  British  copy- 
right books  by  purchasing  them  at  the  high  publishing  prices,  increased  as  those  prices 
necessarily  are  by  the  expense  of  carriage  and  other  charges  incidental  to  the  importa- 
tion of  the  books  from  the  United  Kingdom. 

"  187.  Complaints  of  the  operation  of  the  Copyright  Act  of  1842  were  heard  soon 
after  it  was  passed  and  from  the  North  American  provinces  urgent  representations  were 
made  in  favour  of  admitting  into  those  provinces  the  cheaper  United  States  reprints  of 
English  works.  In  1846  the  Colonial  Office  and  the  Board  of  Trade  admitted  the  justice 
and  force  of  the  consideration  which  had  been  pressed  upon  the  home  government  '  as 
tending  to  show  the  injurious  effects  produced  upon  our  more  distant  colonists  by  the 
operation  of  the  imperial  law  of  copyright'  and  in  1847  an  Act  was  passed  '  to  amend 
the  law  relating  to  the  protection  in  the  colonies  of  works  entitled  to  copyright  in  the 
United  Kingdom.' 

"  188.     The  principle  of  this  Act,  commonly  known  as   the  '  Foreign  Reprint  Act,' 
is  to  enable  the  colonies  to  take  advantage  of  reprints  of  English  copyright  books  made 
in  foreign  states,  and  at  the  same  time  to  protect  the  interest  of  British  authors." 
The  result  of  the  Foreign  Reprints  Act,  is  thus  stated  in  sections  193  and  194  : — 

"  193.  So  far  as  British  authors  and  owners  of  copyright  are  concerned,  the  Act  has 
proved  a  complete  failure.  Foreign  reprints  of  copyright  works  have  been  largely  intro- 
duced into  the  colonies,  and  notably  American  reprints  into  the  Dominion  of  Canada, 
but  no  returns  or  returns  of  an  absurdly  small  amount  have  been  made  to  the  authors 
and  owners.  It  appears  from  official  reports  that  during  the  ten  yeais  ending  in  1876 
the  amount  received  from  the  whole  of  the  19  colonies  which  have  taken  advantage  of 
the  Act  was  only  £1,155  13s.  2Jd.,  of  which  ,£1,084  13s.  3Jd.  was  received  from  Canada  ; 
and  that  of  these  colonies,  seven  paid  nothing  whatever  to  the  authors,  while  six  now 
and  then  paid  small  sums  amounting  to  a  few  shillings. 

"194.  These  very  unsatisfactory  results  of  the  Foreign  Reprint  Act  and  the 
knowledge  that  the  works  of  British  author?,  in  which  there  was  copyright  not  only  in 
the  United  Kingdom  but  also  in  the  colonies,  were  Openly  reprinted  in  the  United 
States  and  imported  into  Canada  without  payment  of  duty,  led  to  complaints  from 
British  authors  and  publishers,  and  strong  eiforts  were  made  to  obtain  the  repeal  of 
the  Act." 

The  request  which  I  have  been  pressing  in  this  letter  and  the  grievances  which  the 
Canadian  Copyright  Act  of  1889  was  intended  to  remove  are  thus;  summarized  in  section 
195  and  the  two  following. 

"  195.  A  counter  complaint  was  advanced  by  the  Canadians.  They  contended 
that  although  they  might  still  import  and  sell  Amei'ican  reprints  on  paying  the  duty, 
they  were  not  allowed  to  republish  British  works  and  to  have  the  advantage  of  the  trade 
the  sale  of  which  was,  in  effect,  secured  for  the  Americans.  In  defence  of  themselves 
against  the  charge  of  negligence  in  collecting  the  duty,  they  alleged  that  owing  to  the  vast 
extent  of  frontier  and  other  causes  and  also  from  the  neglect  of  English  owners  of  copy- 
right to  give  timely  notice  of  copyright  works  to  the  local  authorities,  they  had  been 
unable  to  prevent  the  introduction  of  American  reprints  into  the  Dominion. 

''  196.  The  Canadians  proposed  that  they  should  be  allowed  to  republish  the  books 
themselves,  under  licenses  from  the  Governor  General,  and  that  the  publishers  so  licensed 
should  pay  an  excise  duty  of  12  per  cent  for  the  benefit  of  the  authors.  It  was  alleged 
that  by  these  means  the  Canadians  would  be  able  to  undersell  the  Americans  so  eflec- 
tually  as  to  check  smuggling ;  and  further,  that  the  British  author  would  be  seeured 
his  remuneration,  as  the  money  would  be  certain  to  be  collected  in  the  form  of  an  excise 
duty,  though  it  could  not  be  collected  by  means  of  the  customs.  Objections,  however, 
were  made  to  the  proposal,  and  it  was  not  carried  out. 

'  197,  These  considerations  led  to  the  suggestion  that  republications  should  be 
allowed  in  Canada  under  the  author's  sanction,  and  copyright  granted  to  the  authors  in 
the  Dominion  ;  and  upon  this  a  (juestion  arose  whether   Canadian  editions,  which  would 
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be  probably  much  cheaper  than  the  English,  should  be  allowed  to  be  imported  into  the 
United  Kingdom  and  the  other  colonies." 

The  report  then  proceeded  to  state  the  substance  of  the  Canadian  Act  of  1875,  and 
intimated,  what  was  no  doubt  correct,  that  too  short  a  time  had  elapsed,  since  its  sanc- 
tion, to  ascertain  its  full  effect. 

In  sections  206,  207  and  208,  the  following  liberal  recommendations  were  made  in 
favour  of  the  colonies  : — 

"  206.  We  recommend  that  the  difficulty  of  securing  a  supply  of  English  literature 
at  cheap  prices  for  colonial  readers  be  met  in  two  ways  :  1st  by  the  introduction  of  a 
licensing  system  in  the  colonies ;  and  2nd,  by  continuing,  though  with  alterations,  the 
provisions  of  the  Foreign  Reprint  Act. 

"  207.  In  proposing  the  introduction  of  a  licensing  system,  it  is  not  intended  to  in- 
terfere with  the  power  now  possessed  by  the  colonial  legislatures  of  dealing  with  the 
subject  of  copyright  work,  so  far  as  their  own  colonies  are  concerned.  We  recommend 
that,  in  case  the  owner  of  a  copyright  work  should  not  avail  himself  of  the  provisions  of 
the  copyright  law  (if  any)  in  a  colony,  and  in  case  no  adequate  provisions  be  made  by 
republication  in  the  colony  or  otherwise,  within  a  reasonable  time  after  publication  else- 
where, for  a  supply  of  the  work  sufficient  for  general  sale  and  circulation  in  the  colony, 
a  license  may,  upon  application,  be  granted  to  republish  the  work  in  the  colony,  subject 
to  a  royalty  in  favour  of  the  copyright  owner  of  not  less  than  a  specified  sum  per  cent, 
on  the  retail  price,  as  may  be  settled  by  any  local  law.  Effective  provision  for  the  due 
collection  and  transmission  to  the  copyright  owner  of  such  royalty  should  be  made  by 
such  law. 

"  208.  We  do  not  feel  that  we  can  be  more  definite  in  our  recommendation  than 
this,  nor  indeed  do  we  think  that  the  details  of  such  a  law  could  be  settled  by  the  im- 
perial legislature.  We  should  prefer  to  leave  the  settlement  of  such  details  to  special 
legislation  in  each  colony." 

I  am  unable  to  find  that  these  recommendations  were  dissented  from  by  any  mem- 
ber of  the  commission,  even  by  the  gentleman  who  represented  the  Copyright  Associa- 
tion of  Great  Britain  and  whose  letter  is  annexed  to  your  Lordship's  dispatch  of  the 
25th  March  last. 

The  report  seems  to  have  been  concluded  on  the  25th  May,  1878,  but  the  recom- 
mendations which  I  have  noted,  like  so  many  others  in  favour  of  the  colonies  on  the 
subject  of  copyright,  have  unfortunately  not  been  carried  into  execution. 

Your  Lordship  cannot  then  be  surprised  that — after  Earl  Grey's  promise  more  than 
40  years  ago,  and  after  more  than  22  years  of  agitation  on  the  part  of  Canada,  by 
addresses  from  both  branches  of  our  parliament,  by  memorandum  from  our  Ministers  of 
Finance  and  Agriculture,  by  minutes  of  council  and  by  statutes  passed  unanimously  in 
both  Houses,  introduced  by  three  successive  governments,  representing  opposite  politi- 
cal opinions,  and  with  encouragements  held  out  at  every  stage  of  the  agitation,  to  ex- 
pect a  reasonable  and  favourable  consideration  of  our  representations  by  Her  Majesty's 
government — the  Canadian  Parliament  believed  in  1889  that  tlie  Act  then  passed  to 
give  effect  to  what  had  so  often  been  asked  for,  to  what  had  never  been  refused,  and  to 
what  had  been  recommended  by  the  highest  authorities  in  Great  Britain,  after  most 
mature  deliberation,  should  receive  a  favourable  consideration  at  the  hands  of  Her 
Majesty's  government,  when  the  government  of  Canada  asked  for  the  assent  of  Her 
Majesty's   government  to  the  issue  of  a  proclamation  to  bring  it  in  force. 

I  respectfully  refrain  from  discussing  here  the  legal  difficulties  by  which  your  Lord- 
ship has  been  impressed  as  to  the  power  of  the  Parliament  of  Canada  to  pass  such  an 
Act,  because  I  understand  that  I  have  your  Lordship's  permission  to  discuss  that  sub- 
ject separately,  and  because  it  in  no  way  relates  to  the  principle  under  discussion  on  this 
occasion. 

Hitherto  it  has  always  been  either  assumed  on  the  part  of  Canada  and  Great 
Britain  or  distinctly  asserted  on  the  part  of  Great  Britain,  that  Canada  had  not  the 
power  to  pass  such  an  Act,  but  hope  has  always  been  held  out  that  Canada  should 
obtain  the  power,  and  I  therefore  submit  that  if  your  Lordship  should  continue  to  be  of 
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the  opinion  that  the  power  does  not  exis*^,  you  will  promote  legislation  to  set  that 
question  finally  at  rest  by  conferring  the  powers  ;  and  that,  if  you  should  be  of  the 
opinion,  that  the  power  may  exist,  you  will  advise  Her  Majesty  to  consent  to  the  issue 
of  a  proclamation  to  bring  the  Act  of  1889  into  force,  under  the  assurances  which  have 
been  offered,  that  a  most  respectful  consideration  will  be  given  to  any  suggestions  for 
the  improvement  of  the  measure  which  your  Lordship  may  think  proper  to  make,  after 
hearing  all  that  may  be  advanced  on  both  sides. 

In  the  despatch  of  the  25th  March,  your  Lordship  suggested  that  the  government 
of  Canada  would  doubtless  fully  consider  whether  it  would  not  be  well  and  be  desiiable 
to  leave  the  law  as  it  now  stands  until  it  should  be  seen  what  action  would  be  taken  in 
the  United  States  on  the  subject  of  copyright.  The  action  of  the  United  States  has 
since  been  announced.  It  is  the  action  which  has  followed  every  attempt  to  establish 
a  copyright  arrangement  with  the  United  States  during  the  last  25  years.  The  only 
measure  which  has  ever  been  offered  in  the  United  States  Congress  looking  to  inter- 
national arrangement  or  forming,  in  any  way,  the  basis  for  international  ariangement, 
has  exacted  as  an  indispensable  condition  to  American  copyright  (whether  treaty  or 
statutory)  reprinting  in  the  United  States.  Those  who  are  most  intimately  acquainted 
with  the  state  of  public  opinion  in  that  country,  are  confident  that  that  condition  will 
never  be  dispensed  with.  We  have  seen  that  every  measure  looking  to  an  international 
arrangement,  even  with  that  condition  included,  and  even  the  measure  which  was  pend- 
ing when  your  Lordship's  despatch  was  written,  has  been  rejected  by  Congress. 

It  is  not  too  much  then,  I  hope,  to  ask  that  a  final  decision  of  the  case  of  Canada 
should  no  longer  be  postponed  to  await  the  action  of  the  United  States. 

Permit  me  to  add,  in  this  regard,  a  repetition  of  two  points  which  I  have  already 
hinted  at : — 

1.  That  the  present  policy  of  making  Canada  a  market  for  American  reprints,  and 
closing  the  Canadian  press  for  the  benefit  of  the  American  press,  in  regard  to  British 
copyright  works,  has  a  direct  tendency  to  induce  the  United  States  to  refuse  any  inter- 
national arrangement. 

2.  That  inasmuch  as  the  existing  Canadian  copyright  law  affords  protection  to  the 
copyright  holder  in  every  country  which  may  make  a  treaty  with  Great  Britain,  it  can- 
not be  suggested,  as  it  once  was,  that  self-government  in  Canada  on  this  subject  would 
in  the  least  impede  negotiations  with  the  United  States  for  an  international  arrange- 
ment. 

I  have,  &c., 

JOHN  S.  D.  THOMPSON, 
Minister  of  Justice /or  Canada. 

Lord  Knuts/ord  to  the  Governor  General. 

Downing  Street,  8th  November,  1890. 

My  Lord, — With  reference  to  your  despatch  No.  100,  of  the  28th  August,  I  have 
the  honour  to  transmit  to  you,  to  be  laid  before  your  ministers,  for  any  observations 
that  they  may  wish  to  offer,  a  copy  of  a  letter  from  the  Incorporated  Society  of  Authors, 
re.specting  the  proposed  Canadian  copyright  legislation. 

I  have,  &c., 

KNUTSFORD. 

The  Society  of  Authors  to  the  Colonial  Office. 

4,  Portugal  Street,  Lincoln's  Inn  Fields,  London,  W.  C,  3rd  Nov.,  1890. 

Mv  Lord, — In  answer  to  the  letter  from  Sir  Robert  Herbert  of  the  17th  Septem- 
ber, 1890,  I  have  the  honour  to  inform  your  Lordship  that  a  meeting  of  the  general 
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committee  of  the  Incorporated  Society  of  Authors,  including  the  sub-committee  on  copy- 
right, has  been  told  to  consider  the  questions  raised  by  Sir  J.  Thompson  in  his  report 
to  your  Lordship  of  July  llth,  1890.  I  am  directed  by  the  committee  to  inform  your 
Lordship  as  follows  : — 

(1.)  They  can  express  no  opinion  on  the  question  of  the  general  policy  which  Her 
Majesty's  government  may  think  tit  to  adopt  towards  Canada  with  regard  to  the  ques- 
tion of  copyright. 

(2.)  They  hope,  however,  that  if  Her  Majesty's  government  think  fit  to  under- 
take legislation  in  order  to  give  effect  to  the  principles  of  the  Canadian  Copyright  Act, 
such  legislafion  will  embody  due  precautions  for  making  the  collection  of  royalty  charges 
really  efficient. 

(3.)  They  submit  that  the  clauses  relating  to  the  collection  of  royalty  charges  as 
drafted  in  the  Canadian  Copyright  Act,  52  Vic,  c.  29,  are  not  sufficient  for  the  proper 
collection  thereof,  and 

(4.)  It  appears  to  the  committee  to  be  doubtful  whether  the  Canadian  Copyright 
Act,  52  Vic,  c  29,  does  not  purport  to  abolish  copyright  altogether,  unless  the  person 
entitled  thereto  reprints  or  republishes  in  Canada  within  one  month  after  printing  or 
publishing  elsewhere.     At  best  the  language  of  the  Act  is  ambiguous  on  this  point. 

I  have,  etc. 


W.  OLIVER.  HODGES. 


Lord  Stanley  of  Preston  to  Lord  Knutsford. 

Government  House,  Ottawa,  20th  December,  1890. 

My  Lord, — "With  reference  to  previous  correspondence  on  the  subject  of  the  Act 
passed  by  the  Parliament  of  Canada  in  1889,  entitled  :  "  An  Act  to  amend  the  Copy- 
right Act,"  and  to  your  Lordship's  despatch  of  the  8th  ultimo,  forwarding  a  copy  of  a 
letter  from  the  Society  of  Authors  on  the  copyright  question,  I  have  the  honour  to 
inclose  a  copy  of  an  approved  minute  of  the  Privy  Council  concurring  in  a  report  by 
the  Minister  of  Justice,  who  suggests  the  passing  of  Imperial  legislation  which  shall 
authorize  the  Canadian  Parliament  to  deal  with  the  question  of  copyright  notwithstand- 
ing any  such  legislation  heretofore  passed  in  relation  to  this  subject.  Your  Lordship 
will  observe  also  that  the  minister  in  his  report  deals  fully  with  the  points  raised  in  the 
letter  inclosed  in  your  Lordship's  dispatch  above  mentioned. 

I  have,  <tc., 

STANLEY  OF  PRESTON. 


Certified  Copy  of  a  Report  of  a  Committee  of  the  Honourable  the  Privy  Council  ap- 
proved by  His  Excellency  the  Governor  General  in  Council  on  the  \'6th  December, 
1890. 

The  committee  of  the  Privy  Council  have  had  under  consideration  a  report  dated 
15th  December,  1890,  from  the  Minister  of  Justice  calling  attention  to  a  minute  of 
Council  approved  by  your  Excellency  under  date  the  17th  August,  1889,  on  the  subject 
of  an  Act  passed  by  the  Parliament  of  Canada  in  the  session  of  that  year,  entitled  : 
"  An  Act  to  amend  the  Copyright  Act." 

The  committee  concurring  in  the  said  report  advise  that  your  Excellency  be  moved 
to  forward  a  copy  to  the  Right  Honoui'able  the  Secretary  of  State  for  the  Colonies. 

All  which  is  respectfully  submitted  for  your  Excellency's  approval. 

JOHN  J.  McGEE, 

Clerk,  Privy  Council. 
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*•  Report  of  the  Honourable  the  Minister  of  Justice. 

To  His  Excellency  the  Governor  General  in  Council. 

Department  op  Justice,  Ottawa,  15th  December,  1890. 

The  undersigned  has  the  honour  to  call  your  Excellency's  attention  to  the  report 
which  he  made  to  your  Excellency  on  the  3rd  August,  1889,  on  the  subject  of  an  Act 
passed  by  the  Parliament  of  Canada  in  the  session  of  that  year,  entitled  :  "  An  Act  to 
amend  the  Copyright  Act."  \ 

The  Act  referred  to  has  not  yet  been  brought  into  operation,  as  it  awaits  the  sig- 
nification of  the  pleasure  of  Her  Majesty's  government  that  a  proclamation  should  be 
issued  by  your  Excellency  to  bring  it  into  force. 

In  the  same  connection,  the  undersigned  begs  to  call  your  attention  to  the  despatch 
from  Lord  Knutsford  to  your  Excellency,  dated  25th  March,  1890,  in  which  his  Lord- 
ship is  pleased  to  signify  a  desire  that  the  matter  should  be  further  considered  by  your 
ministers,  and  in  which  his  Lordship  concluded  by  expressing  every  desire  to  assist  as 
far  as  possible  in  any  well-considered  measure  which  would  substantially  preserve  the 
rights  of  copyright  holders  under  the  Imperial  Act,  and  would  at  the  same  time  meet 
the  wishes  of  the  Canadian  people. 

In  the  month  of  July,  1890,  the  undersigned  had  the  honour  personally  to  press 
upon  the  attention  of  Lord  Knutsford  the  arguments  in  favour  of  the  position  assumed 
in  the  report  of  the  undersigned  of  the  3rd  August,  1889,  both  as  to  the  powers  of  the 
Parliament  of  Canada  and  as  to  the  reasons  why  such  an  Act  as  the  Copyright  Act  of 
1889,  should  be  adopted  and  be  allowed  to  go  into  operation. 

By  permission  of  his  Lordship  the  views  which  were  then  pressed  upon  this  con- 
sideration were  expressed  in  writing  in  a  letter  from  the  undersigned  to  his  Lordship, 
dated  14th  July,  1890,  and  the  views  set  forth  in  that  letter  were  approved  by  your 
Excellency  in  Council  on  the  7th  August  last. 

The  undersigned  has  had  referred  to  him,  in  this  connection,  a  despatch  from  Her 
Majesty's  Principal  Secretary  of  State  for  the  Colonies,  dated  8th  November  last,  trans- 
mitting a  letter  to  his  Lordship  from  Mr.  W.  Oliver  Hodges,  honorary  secretary  of  the 
copyright  committee  of  the  Society  of  Authors,  in  answer  to  a  letter  from  Sir  Robert 
Herbert,  of  the  17th  September,  1890. 

Mr.  Herbert  informs  Lord  Knutsford  that  a  meeting  of  the  general  committee  of 
the  Incorporated  Society  of  Authors,  including  the  sub-committee  on  copyright,  had 
been  held  to  consider  the  questions  raised  by  the  undersigned  in  his  letter  to  Lord 
Knutsford,  of  the  14th  July,  1890,  and  he  states  that  he  was  directed  by  the  committee 
to  inform  his  Lordship  that,  while  they  could  express  no  opinion  on  the  question  of  the 
general  policy  which  Her  Majesty's  government  might  think  fit  to  adopt  towards 
Canada  with  regard  to  the  question  of  copyright,  they  hoped  that  if  Her  Majesty's 
government  should  think  fit  to  undertake  legislation  in  order  to  give  effect  to  the 
principles  of  the  Canadian  Copyright  Act,  such  legislation  would  embody  due  precau- 
tions for  making  the  collection  of  royalty  charges  really  efficient.  They  submitted  that 
the  clauses  i-elating  to  the  collection  of  such  charges  contained  in  the  Canadian  Copy- 
right Act  of  1889,  were  not  sufficient  for  the  proper  collection  thereof,  and  it  appeared 
to  the  committee  doubtful  whether  the  Act  did  not  propose  to  abolish  copyi-ight 
altogether,  unless  the  person  entitled  thereto  should  reprint  or  republish  in  Canada 
under  its  provisions. 

The  undersigned  has  now  the  honour  to  recommend  that  an  earnest  request  be 
made  to  Her  Majesty's  Pi-incipal  Secretary  of  State  for  the  Colonies  that  such  legislation 
be  brought  before  the  Parliament  of  the  United  Kingdom  at  its  present  session  as  may 
set  at  rest  the  questions  which  have  arisen  as  to  copyright  in  Canada.  In  making  this 
request  your  Excellency's  government  do  not  recede  from  the  position  which  was  taken 
in  the  report  of  the  undersigned,  dated  3rd  August,  1889,  which  report  was  duly 
approved  by  your  Excellency  in  Council,  but,  inasmuch  as  doubts  have  been  raised  as 
to  the  power  of  the  Parliament  of  Canada  to  pass  the  Act,  it  must  be  desirable  and 
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necessary  that  such  doubts  should  be  removed  by  Imperial  legislation.  The  most  satis- 
factory form,  to  Canada,  in  ^hich  such  legislation  should  be  presented  would  be  by  an 
Act  declaring  the  full  authority  of  Canada  to  legislate  with  regard  to  copyright  in  this 
country,  notwithstanding  Imperial  legislation  heretofore  passed  in  relation  to  that  sub- 
ject. Such  an  Act  would  be  only  following  the  lines  of  the  British  North  America  Act 
and  would  only  be  in*  accordance  with  the  promises  made  by  Her  Majesty's  ministers 
from  time  to  time,  as  set  forth  in  the  letter  of  the  undersigaed,  to  Lord  Knutsford,  of 
the  Uth  July. 

It  would,  in  the  opinion  of  the  undersigned,  in  view  of  the  doubts  which  have  been 
expressed,  be  most  desirable  that  the  Canadian  Copyright  Act  of  1889  should  also  be 
ratified  and  confirmed  by  Imperial  legislation. 

As  regards  the  objections  to  the  Copyright  Act  of  1889,  stated  by  Mr.  Hodges,  the 
undersigned  concurs  that  great  care  should  be  taken  to  make  the  collection  of  royalty 
charges  really  efficient.  The  opinion  indicated  in  the  letter  of  Mr.  Hodges,  that  the 
clauses  relating  to  such  collection  which  are  contained  in  the  Act  referred  to  are  not 
sufficient,  does  not  probaljly  make  due  allowance  for  the  fact  that  regulations  are  to  be 
made  on  that  subject  by  your  Excellency  in  Council,  so  soon  as  the  Act  shall  come  into 
force,  under  the  powers  conferred  by  the  fourth  section.  In  the  approved  report  of  the 
undersigned,  dated  the  3rd  day  of  August,  1889,  it  was  stated  that  "  the  government  of 
"  Canada  would  be  prepared  to  submit  to  Her  Majesty's  government  the  regulations 
"  which  might  be  adopted  under  the  Act  for  securing  the  collection  of  the  royalty  and 
"  the  payment  thereof  to  the  proper  parties."  The  undersigned  is  unable  to  agree  with 
Mr.  Hodges  that  the  effect  of  the  Act  of  1889,  may  be  to  "abolish  copyright  altogether 
"  unless  the  person  entitled  thereto  reprints  or  republishes  in  Canada."  The  Act  merely 
deals  with  the  subject  of  the  reprinting  of  copyrighted  works,  under  license,  and  will  not 
be  found,  on  careful  perusal,  the  undersigned  believes,  to  afl'ect  the  rights  of  the  holders 
of  copyright  in  any  other  particular.  Besides  this,  section  6  preserves  the  rights  of 
those  who  may  have  a  copyright,  when  the  Act  shall  come  into  force,  from  being  afiected 
even  to  this  extent. 

On  the  points  mentioned  in  the  letters  of  Mr.  Hodges,  there  can  be  no  disagreement 
between  your  Excellency's  government  and  the  society  which  that  gentleman  represents 
as  to  the  recognition  of  the  I'ights  of  the  holders  of  copyright  and  as  to  the  necessity 
for  making  the  Act  effective. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  transmitted 
to  Her  Majesty's  Principal  Secretary  of  State  for  the  Colonies. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Lord  Knutsford  to  the  Governor  General. 

Downing  Street,  18th  March,  1891. 

My  Lord, — With  reference  to  your  despatch  No.  237  of  the  20th  December,  1890, 
I  have  to  acquaint  you  that  the  whole  subject  of  Canadian  copyright  has  been  under 
consideration,  but  that  Her  Majesty's  government  thought  that  it  would,  on  the  whole- 
be  desirable  to  delay  replying  to  that  despatch  until  it  was  seen  how  the  copyright  ques 
tion  would  be  finally  dealt  with  in  the  United  States. 

Your  ministers  will  doubtless  also  wish  to  consider  the  probable  effects  in  Canada  of 
that  legislation. 

I  have,  (fee, 

KNUTSFORD. 
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Lord  Stanley  of  Preston  to  Lord  Knutsford. 

Government  House,  Ottawa,  October  19,  1891. 

My  Lord, — I  have  the  honour  to  transmit  to  your  Lordship,  with  a  request  that  it 
may  be  laid  at  the  foot  of  the  throne,  an  address  to  Her  Most  Gracious  Majesty  the 
Queen,  from  the  Senate  and  House  of  Commons  of  Canada  praying  for  Imperial  legislation 
conferring  upon  the  Parliament  of  Canada  power  to  legislate  in  the  interests  of  the 
people  of  the  Dominion  on  all  matters  relating  to  the  subject  of  copyright  ;  and  praying 
that  notice  may  be  given  by  Her  Majesty's  government  of  the  withdrawal  of  Canada 
from  the  Berne  Copyright  Convention. 

I  have,  ikc, 

STANLEY  OF  PRESTON. 


To  the  Queen! s  Most  jSxcellent  Majesty. 

Most  Gracious  Sovereign, — We,  your  Majesty's  most  dutiful  and  loyal  subjects, 
the  Senate  and  Commons  of  Canada  in  Parliament  assembled,  humbly  beg  leave  to 
approach  Your  Majesty  for  the  purpose  of  representing  : 

That  by  the  statute  of  your  Majesty's  Parliament  (5  &  6  Vict.  c.  45)  the  privilege 
of  copyright  was  given  to  any  person  who  should  publish  a  literary  work  in  the  United 
Kingdom  if  he  should  be  a  subject  of  your  Majesty  or  a  resident  of  any  part  of  Your 
Majesty's  dominions,  and  the  republication  within  the  Empire  and  the  importation  into 
the  Empire  of  any  copyrighted  work  was  prohibited. 

The  operation  i  )f  the  above-mentioned  Act  was  attended  with  great  inconvenience 
to  the  people  of  the  North  American  colonies  and  formed  the  subject  of  formal  remon- 
strances from  several  of  their  legislatures. 

These  remonstrances  were  replied  to  by  a  circular  despatch  from  Earl  Grey  (then 
your  Majesty's  Principal  Secretary  of  State  for  the  Colonies)  directed  to  all  the  gover- 
nors of  the  North  American  colonies.     The  circular  was  in  the  words  following  :— 

Downing  Street,  November,  1846. 

Sir, — Her  Majesty's  government,  having  had  under  their  consideration  the  repre- 
sentations which  have  been  received  from  the  governors  of  some  of  the  British  North 
American  Provinces  complaining  of  the  effect  in  those  colonies  of  the  Imperial  Copy- 
right Law,  have  decided  on  proposing  measures  to  Parliament  in  the  ensuing  session 
which,  if  sanctioned  by  the  legislature,  will,  they  hope,  tend  to  remove  the  dissatisfac- 
tion which  has  been  expressed  on  this  subject,  and  place  the  literature  of  this  country 
within  the  reach  of  the  colonies  on  easier  terms  than  it  is  at  present.  With  this  view, 
relying  upon  the  disposition  of  the  colonies  to  protect  the  authors  of  this  country  from 
the  fraudulent  appropriation  of  the  fruits  of  labours  upon  which  they  are  so  often 
entirely  dependent,  Her  Majesty's  government  propose  to  leave  to  the  local  legislatures 
the  duty  and  responsibility  of  passing  such  enactment  as  they  may  deem  proper  for 
securing  both  the  rights  of  authors  and  the  interests  of  the  public.  Her  Majesty's 
government  will  accordingly  submit  to  Parliament  a  Bill  authorizing  the  Queen  in 
Council  to  confirm  and  finally  enact  any  colonial  law  or  ordinance  respecting  copyright, 
notwithstanding  any  repugnancy  of  any  such  law  or  ordinance  to  the  copyright  law  of 
this  country ;  it  being  provided  by  the  proposed  Act  of  Parliament  that  no  such  law  or 
ordinance  shall  be  of  any  force  or  efi'cct  until  so  confirmed  and  finally  enacted  by  the 
Queen  in  Council,  but  that  from  the  confirmation  and  final  enactment  thereof  the  copy- 
right law  of  this  country  shall  cease  to  be  of  any  force  or  effect  within  the  colony  in 
which  any  such  colonial  law  or  ordinance  has  been  made  in  so  far  as  it  may  be  repug- 
nant to,  or  inconsistent  with,  the  operation  of  any  such  colonial  law  or  ordinance. 

I  have,  &c., 

GREY. 
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The  intention  of  your  Majesty's  government,  as  expressed  in  this  circular,  has 
never  been  carried  into  effect.  The  importation  from  foreign  countries  of  works  copy- 
righted in  the  United  Kingdom  was  permitted  under  certain  conditions,  but  the  repub- 
lication of  such  works  in  the  colonies,  even  under  any  conditions  as  regards  the  holders 
of  copyright,  has  never  been  permitted,  nor  has  the  right  of  the  legislatures  of  the 
provinces  or  of  the  Dorainioa  of  Canada  to  make  enactments  to  regulate  the  law  of 
copyright  been  recognized  by  your  Majesty's  government,  unless  such  enactments  could 
be  shown  to  be  consistent  with  and  subordinate  to  the  Act  of  the  United  Kingdom 
before  mentioned. 

Your  Majesty's  Parliament,  in  the  year  1867,  in  establishing  the  Dominion  of 
Canada,  gave  to  its  Parliament  very  extensive  powers  of  government,  including  the  right 
to  legislate  on  this  important  subject.  The  Parliament  of  Canada  has  enacted  several 
statutes  rei^ulating  the  law  of  copyright  for  Canada.  These  statutes  adopted  the  pro- 
visions which  the  interests  and  welfare  of  the  people  of  this  country,  as  connected  with 
this  matter,  seemed  to  require,  and  at  the  same  time  gave  liberal  protection  to  the 
interests  of  all  such  persons  as  had  acquired,  or  might  acquire,  copyright  in  the  United 
Kingdom.  These  statutes  have  always  been  regarded  by  your  Majesty's  government, 
however,  as  requiring  sanction  by  the  Parliament  of  the  United  Kingdom,  and  the  most 
recent  of  them — passed  in  Canada  in  the  year  1889 — remains  inoperative  for  want  of 
the  assent  of  your  Majesty's  government  to  a  proclamation  which  will  bring  it  into 
force. 

The  provision  of  the  Act  of  1889  just  mentioned  are  such  as  are  required  in  the 
interests  of  the  people  of  Canada,  and  its  provisions  have  not  been  shown  to  be  in  any 
way  unfair  as  regards  any  portion  of  your  Majesty's  subjects.  The  Act  was  passed 
unanimously  by  both  Houses  of  the  Parliament  of  Canada,  and  has  been  earnestly 
pressed  by  the  government  of  Canada  upon  the  favourable  consideration  of  your 
Majesty's  government. 

Wliile  your  memorialists  hold  the  view  that  such  a  statute  is  within  the  compe- 
tence of  the  Parliament  of  Canada,  under  the  British  North  America  Act,  they  have 
been  informed  that  doubts  upon  that  subject  have  been  raised,  and  they  humbly  submit 
that  such  doubts  should  be  removed  by  statute  of  your  Majesty's  Parliament,  giving 
effect  to  the  Canadian  Copyright  Act  at  once,  and  confirming  the  right  of  the  Parliament 
of  Canada,  according  to  the  promise  made  by  your  Majesty's  government  in  1846,  to 
make  laws  on  the  subject  of  copyright  as  may  from  time  to  time  be  required  for  the 
countr}',  notwithstanding  that  such  laws  may  be  inconsistent  with  the  provisions  of 
Imperial  statutes  passed  before  adoption  of  tiio  British  North  America  Act  of  1867. 

Your  memorialists  beg  to  call  attention  to  the  fact  that  your  Majesty's  Royal 
Commissioners  on  Copyright,  in  the  year  1876,  recommended  that  the  colonial  legisla- 
tures should  be  given  the  right  to  pass  statutes  embodying  principles  precisely  the  same 
as  those  which  form  the  basis  of  the  Canadian  Act  of  1889  before  referred  to. 

We,  therefore,  humbly  pray,  that  your  Majesty  will  be  graciously  pleased  to  invite 
such  legislation  in  the  Parliament  of  the  United  Kingdom  as  will  remove  the  doubts 
hereinbefore  referred  to,  and  explicitly  confer  upon  the  Parliament  of  Canada  the 
power  to  legislate  in  the  interests  of  the  people  of  the  Dominion  on  all  matters  relating 
to  the  subject  of  copyright,  without  regard  to  the  statutes  which  may  have  been  in  force 
when  the  Parliament  of  Canada  was  established. 

We  further  pray  that,  in  order  to  give  effect  to  the  Act  of  the  Parliament  of  Canada 
of  1889  aforesaid,  notice  may  be  given  by  your  Majesty's  government  of  ^e  with- 
drawal of  Canada  from  the  Berne  Copyright  Convention. 

JOHN  ROSS, 
The  Senate,  Wednesday,  30th  September,  1891.  Speaker  of  the  Seriate 

P.  WHITE, 

House  of  Commons,  Tuesday,  29th  September,  1891.  Speaker  of  the  Commons. 

{For  balance  of  Despatches,  Orders  in  Council,  &c.,  on  subject  of  Copyright  see  Appendix.) 

s 


58c?  IMPERIAL   SUPERVISION 


39  Victoria  (1876). 

Merchants'  Shipping  Act  (Imperial). 

Todd,  in  his  work  on  Parliamentary  Government  in  the  British  Colonies  (2nd 
edition,  1894,  at  pp.  183  and  184)  says: — 

"The  Imperial  Merchant  Shipping  Act  of  1876  contains  certain  general  provisions 
applicable  to  vessels  trading  with  Canada.  But  the  44th  section  of  this  Act  declares 
that  the  regulations  in  respect  to  deck  cargoes  shall  not  apply  to  ships  engaged  in  the 
coasting  trade  of  any  British  possession,  and  that  no  part  of  the  Act  shall  apply  to  any 
vessel  trading  exclusively  in  colonial  inland  waters.  In  1878,  however,  a  bill  was  passed 
through  the  Dominion  Parliament  to  repeal,  as  respects  all  ships  while  in  the  waters  of 
Canada,  from  and  after  the  time  which  may  be  fixed  for  that  purpose  by  a  proclamation, 
issued  by  Her  Majesty  in  Council,  the  23rd  section  of  the  said  statute,  which  regulates 
the  space  occupied  by  deck  cargoes  which  shall  be  liable  for  tonnage  dues.  This  Act 
was  not  allowed  by  Her  Majesty's  government,  inasmuch  as  it  claimed  to  legislate,  not 
merely  for  Canadian  shipping,  and  for  the  vessels  epecially  exempted  by  the  44th  section 
above  mentioned,  from  the  operation  of  the  Imperial  Act,  likewise  for  '  all  ships 
while  in  Canadian  waters.  Such  a  provision  M'as  obviously  in  excess  of  the  powers  of 
the  Canadian  Parliament.  In  making  known  to  the  Canadian  government  their  dis 
approval  of  this  Act,  the  Imperial  Board  of  Trade  suggested  that  another  Act  might  be 
passed  on  the  subject,  but  limited  in  iis  operations  to  ships  over  which  the  Dominion 
government  could  exercise  control."  (Private  information  received  from  the  Depart- 
Xfxent  of  Marine  and  Fisheries,  March,  1879.) 

"  In  1879  the  Canadian  Parliament  passed  another  Act  (42  Vic,  chap.  24)  re- 
specting the  tonnage  of  ships,  which  was  expressly  limited  to  vessels  amenable  to  Can- 
adian law.  (See  also  43  Vic,  chap.  20,  sec.  13.)  Upon  the  same  principle  the  Colonial 
Secretary,  in  a  despatch  to  the  Governor  of  New  Zealand,  dated  3rd  May,  1878,  whilst 
admitting  that,  so  f  tr  as  relates  to  communication  with  the  shore  and  with  the  shipping 
in  colonial  waters.  Her  Majesty's  ships  should  be  subject  to  local  quarantine  regulations 
in  the  same  manner  as  merchant  ships,  yet  desired  that  instructions  might  be  issued  by 
the  government  of  the  colony  to  forbid  the  local  authorities  in  any  way  to  intei'fere 
with  the  internal  management  of  Her  Majesty's  ships,  or  with  their  freedom  to  proceed 
to  .<5ea  whenever  the  officer  in  command  may  deem  such  course  requisite."  (New  Zealand 
Parliamentary  Papers,  1878.     App.  A.  2,  p.  19.) 


49  Victoria  (1886). 

An  Act  further  to  amend  the  Act  respecting  Fishing  by  foreign  vessels. 

ResVrved  for  Her  Majesty's  pleasure  2nd  June,  1886.     Royal  Assent  given  26th 
November,  1886.     Proclamation  dated  24th  December,  1886. 


For  balance  of  Despatches,  Orders  in  Council,  &c.,  respecting 
Ifenperial  Supervision  over  Dominion  Legislation,  see  Appendix  B, 
pages  1314-1323. 
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DIVORCE  BILLS. 

31  Victoria  (1867}  Chap.  95. 

An  Act  for  the  relief  of  Frederick  Whiteaves. 

Reserved  for  Her  Majesty's  pleasure,  22nd  May,  1868.     Royal  absent  given  7th  July, 
1868.     Proclamation  dated  26th  SejJtember,  1868. 


32  &  33  Victoria  (1869)  Chap.  75. 

An  Act  for  the  relief  of  John  Horace  Stevenson, 

Reserved  for  Her  Majesty  s  pleasure,  22nd  June,  1869.     Royal  assent  given  7th  October, 
1869.     Proclamation  dated  20th  November,  1869. 


36  Victoria  (1873)  Chap.  126. 

An  Act  for  the  relief  of  John  Robert  Martin. 

Reserved  for  Her  Majesty's  pleasure,  23rd  May,  1873.     Royal  absent  given  17th  July, 
1873.     Date  of  Proclamation,  18th  August,  1873. 


38  Victoria  (1875)  Chap.  98. 
An  Act  for  the  relief  of  Henry  William  Peterson. 

Reserved  for  Her  Majesty's  pleasure,  8  th  April,  1875.     Royal  assent  given  28  th  June, 
1875.     Date  of  proclamation,  8th  August,  1875. 
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40  Victoria  (1877). 

Chap.  87.  An  Act  for  the  Relief  of  Mary  Jane  Bates. 

Chap  88.  An  Act  for  the  Relief  op  Walter  Scott. 

Chap  89.  An  Act  for  the  Relief  of  Martha  Jemima  Hawkshaw  Holiwell. 

Reserved  for  Her  Majesty^ s  pleasure,  28th  April,  1877.     Royal  assent  given  13th  August, 
1877      Date  of  proclamation,  5th  September,  1877. 


41  Victoria  (1878). 

Chap.  46.  An  Act  for  the  Relief  of  Hugh  Hunter. 

Chap.  48.  An  Act  for  the  Relief  of  Victoria  Elizabeth  Lyon. 

Chap.  48.  An  Act  for  the  Relief  op  George  Frotheringham  Johnston. 

Reserved  for  Her  Majesty's  pleasure,  10th  May,  1878.     Royal  assent  given  20th  June, 
1878.     Date  of  proclamation,  17th  August,  1878. 


NoTE.-Since  the  change  in  the  instructions  to  the  Governor  General  of  Canada  in  1878  bv  th« 
omission  of  any  directions  respect  ng  the  reservation  of  bills  it  his  not-  y^^r.th^L^^\r      t        i»<»,  by  the 
Bills  for  the  signification  of  H^r  Mafesty's  pl^-^surT  ""ISr^ni^^lli^erW 
assented  to  by  the  Governor  General  without  reservation.  'i'  ot  "i-s    victoria,  i»<j,  was 
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Correspondence,  Reports  of  the  Miuister  of  Justice  and  Orders  in  Council, 
upon  the  subject  of  the  powers  of  the  Dominion  Government  with 
respect  to  the  disallowance  of  Acts  of  the  Provincial  Legislatures. 


Keport  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  0th  June,  1868. 

Depaktment  op  Justice,  Ottawa,  8th  June,  1868. 

The  undersigned  begs  to  submit  for  the  consideration  of  your  Excellency,  that  it 
is  expedient  to  settle  the  course  to  be  pursued  with  respect  to  the  Acts  passed  by  the 
provincial  legislatures. 

The  same  powers  of  disallowance  as  have  always  belonged  to  the  Imperial  Gov- 
ernment with  respect  to  the  Acts  passed  by  colonial  legislatures,  have  been  conferred 
by  the  Union  Act  on  the  Government  of  Canada.  Of  late  years  Her  Majesty's  Govern- 
ment has  not,  as  a  general  rule,  interfered  with  the  legislation  of  colonies  having 
representative  institutions  and  responsible  government,  except  in  the  cases  specially 
mentioned  in  the  instructions  to  the  governors,  or  in  the  matters  of  imperial  and  not 
merely  local  interest. 

Under  the  present  constitution  of  Canada,  the  general  government  will  be  called  upon 
to  consider  the  propriety  of  allowance  or  disallowance  of  provincial  Acts  much  more  fre- 
quently than  Her  Majesty's  Government  has  been  with  respect  to  colonial  enactments. 

In  deciding  whether  an  Act  of  a  provincial  legislature  should  be  allowed  or 
sanctioned,  the  government  must  riot  only  consider  whether  it  affects  the  interest  of 
the  whole  Dominion  or  not ;  but  also,  whether  it  be  unconstitutional,  whether  in  exceeds 
the  jurisdiction  conferred  on  local  legislatures,  and  in  cases  where  the  jurisdiction 
is  concurrent,  whether  it  clashes  with  the  legislation  of  the  general  Parliament. 

As  it  is  of  importance  that  the  course  of  local  legislation  should  be  interfered  with 
as  little  as  possible,  and  the  power  of  disallowance  exercised  with  great  caution,  and 
only  in  cases  where  the  law  and  the  general  interests  of  the  Dominion  imperatively 
demand  it,  the  undersigned  recommends  that  the  following  course  be  pursued  : 

That  on  receipt,  by  your  Excellency,  of  the  Acts  passed  in  any  province,  they  be 
referred  to  the  Minister  of  Justice  for  report,  and  that  he,  with  all  convenient  speed, 
do  report  as  to  those  Acts  which  he  considei-s  free  from  objection  of  any  kind,  and  if  such 
report  be  approved  by  your  Excellency  in  Council  that  such  approval  be  forthwith  com- 
municated to  the  provincial  government, 

4f  U 
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That  he  make  a  separate  report,  or  separate  reports,  on  those  Acts  which  he  may 
consider : — 

1.  As  being  altogether  illegal  or  unconstitutional ; 

2.  As  illegal  or  unconstitutional  in  part ; 

3.  In  cases  of  concurrent  jurisdiction,   as    clashing   with   the  legislation   of   the 

general  parliament ; 

4.  As  affecting  the  interests  of  the  Dominion  generally  : 

And  that  in  such  report  or  reports  he  gives  his  reasons  for  his  opinions. 

That,  where  a  measure  is  considered  only  partially  defective,  or  where  objection- 
able, as  being  prejudicial  to  the  general  interests  of  the  Dominion,  or  as  clashing  with 
its  legislation,  communication  should  be  had  with  the  provincial  government  with 
respect  to  such  measure,  and  that,  in  such  case,  the  Act  should  not  be  disallowed,  if 
the  general  interests  permit  such  a  course,  until  the  local  government  has  an  oppor- 
tunity of  considering  and  discussing  the  objections  taken,  and  the  local  legislatures 
have  also  an  opportunity  of  remedying  the  defects  found  to  exist. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 


The  Governor  General  to  the  Secretary  of  State  for  the  Colonies. 

Government  House,  Ottawa,  Canada,  11th  March,  1869. 

My  Loud, — I  beg  leave  to  draw  your  attention  to  the  following  remarks  which  a 
reference  to  my  despatch,  No.  22,  of  this  date,  will  show  have  already  derived  colour 
from  actual  occurrences,  and  which  point  to  the  probability  of  misapprehension  and 
future  difficulty,  if  a  remedy  be  not  speedily  devised  and  applied,  for  the  prevention  of 
uncertainty  and  probable  conflict  between  rival  authorities. 

Previous  to  the  union  of  the  provinces,  the  governor  of  each  province  either 
assented  to,  or  withheld  Her  Majesty's  assent  to,  or  reserved  for  Her  JMajesty's  assent, 
such  bills  passed  by  the  legislature  as  he  thought  proper,  and  he  was  specially  enjoined 
by  the  royal  instructions  to  reserve  certain  classes  of  bills  therein  specified.  The  same 
practice  is  continued  by  the  Union  Act  with  respect  to  the  legislation  of  the  Parliament 
of  Canada. 

The  Act  provides  that  the  lieutenant  governor  of  each  province  may  reserve  bills 
for  the  consideration  of  the  Governor  General,  but  there  is  no  provision  by  which  the 
latter  is  to  take  Her  Majesty's  pleasure  on  such  legislation.  The  royal  instructions 
are  also  silent  on  this  point.  In  the  absence  of  instructions,  I  presume  that  I  should 
exercise  the  power  of  assent  to,  or  reservation  of,  bills,  under  the  advice  of  the  Privy 
Council  of  this  Dominion. 

Now,  although  the  powers  of  the  provincial  legislatures  are  considerably  more 
limited,  than  those  possessed  by  the  same  legislatures  before  the  union,  yet  they  have 
jurisdiction  in  many  cases  to  which  the  royal  instructions  would  seem  to  apply  :  I  mean 
that  a  provincial  legislature  may  pass  a  bill  under  the  present  constitution  which,  if 
it  were  passed  by  the  Parliament  of  the  Dominion,  would  have  to  be  reserved  under  my 
instructions. 

If  the  7th  paragraph  of  the  instructions  be  examined,  it  will  be  seen  that  it  is 
(|uite  competent  for  a  local  legislature  to  pass  bills  coming  within  the  2nd,  5th,  6th, 
7th  and  8th  clauses  therein  mentioned.  Again,  doubts  have  already  arisen  as  to  the 
respective  jurisdictions  of  the  local  and  general  legislatures. 

The  local  legislatures  are  naturally  inclined  to  legislate  on  the  same  subjects  of 
public  interest,  and  to  the  same  extent  as  they  did  before  the  union ;  and,  in  case  of 
doubt,  to  give  themselves  the  benefit  of  the  doubt,  and  construe  their  powers  in  the 
larger  sense. 
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1  am  informed,  however,  that  oa  the  whole,  the  local  legislation,  has  been  satis- 
factory, and  I  think  there  will  be  little  difficulty  in  managing  any  questions  that  may 
arise,  if  some  principle  of  action  be  laid  down  by  Her  Majesty's  Government,  and  steadily 
adhered  to. 

At  present,  novitate  regni,  of  the  Dominion,  and  while  it  has  no  associations,  poli- 
tical or  historical,  no  buttresses  of  prestige  and  tradition,  a  difficulty  is  likely  to  be 
more  felt,  and  more  serious  than  probably  it  will  be  in  after  times. 

As  yet,  the  tendency  of  public  men  must  natuially  be  to  look,  ns  heretofore,  rather 
to  sectional  than  to  general  interests.  By  degrees,  no  doubt,  this  provincialism  will 
wear  away  ;  but,  in  the  meantime,  and  under  the  circumstances,  questions  of  moment 
having  already  arisen,  it  would,  [  submit  be  desirable,  in  a  public  point  ofi  view,  as 
well  as  satisfactory  to  myself,  to  have  some  specific  instructions  in  my  capacity,  as  an 
imperial  officer,  as  to  my  course  : 

1st.  When  an  Act  of  a  provincial  legislature  relates  to  any  of  the  classes  of  sub- 
jects mentioned  in  the  7th  paragraph  of  the  royal  instructions. 

2nd.  When  it  is,  in  my  opinion,  unconstitutional,  or  in  excess  of  the  power  of  the 
local  body. 

I  would  beg  leave  to  suggest  that  until  the  legislation  of  several  years  of  the  general 
and  local  bodies  has  practically  settled  their  respective  jurisdictions,  it  would  be  well 
for  me  to  transmit  annually  to  the  Colonial  Office  the  sessional  volumes  of  statutes 
passed  by  each  of  them,  with  a  report  from  the  Minister  of  Justice,  and  such  remarks 
as  may  occur  to  myself  to  be  deserving  your  attention. 

It  is  wortliy  of  consideration  whether  it  would  not  be  expedient  to  establish  a 
tribunal  with  puwers  analogous  to  those  of  the  Supreme  Court  of  the  United  States,  for 
the  decision  of  all  questions  of  constitutional  law  and  conflict  of  jurisdiction. 

The  British  North  America  Act  (sec.  101)  empowers  the  Parliament  of  Canada  to 
establish  a  General  Court  of  Appeal  ;  but  I  am  advised  that  imperial  legislation  will 
be  required  to  enable  the  Dominion  Parliament  to  establish  a  court  with  original  juris- 
diction over  such  subjects. 

The  organization  of  a  Court  of  Appeal  is,  I  am  told,  likely  to  engage  the  attention 

of  the  Parliament  here,  at  the  coming  session,  and  that  then  the  whole  subject  of  the 

best  means  of  determining  these  respective  jurisdictions,  and  of  settling  constitutional 

questions  generally,  will  probably  be  discussed  in  all  its  bearings.     I  propose,  in  such 

^  case,  to  address  you  again  on  the  subject. 

I  have,  &c., 

JOHN  YOUNG. 

Earl  Granville  to  Sir  John  Young. 

Downing  Street,  8th  May,  18G9. 

Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  despatch.  No.  23,  of 
the  11th  ultimo,  asking  for  instructions  as  to  the  course  which  you  should  pursue  with 
regard  to  any  Act  of  the  provincial  legislatures,  which  might  relate  to  any  of  the 
classes  of  subjects  mentioned  in  the  seventh  paragraph  of  the  royal  instructions,  or 
which  might,  in  your  opinion,  be  unconstitutional,  or  in  excess  of  the  power  of  the  local 
body. 

The  prohibitions  in  the  seventh  paragraph  of  royal  instructions,  with  one  qualifi- 
cation, rest  on  grounds  of  impenal  policy,  and  therefore  the  Governor  General  of  the 
Dominion  is  not  at  liljerty,  even  on  the  advice  of  his  ministers,  to  sanction  or  assent  to 
any  provincial  law  in  violation  of  them.  He  would  indeed  be  bound  to  instruct  the 
Lieutenant-Govei'nor  of  the  province  not  to  give  such  assent. 

The  qualification  to  which  I  have  above  referred  is  this,  that,  while  the  Governor 
General  is  not  at  liberty  to  sanction  the  passing  of  a  law  making  any  donations  or 
gratuity  to  himself,  it  would  be  for  his  ministers  to  consider  whether  they  should  advise 
him  to  consent  to  a  donatioii  by  the  piovince  to  the  Lieut(mant-Governor,  and  he  would 
be  at  liberty  to  follow  that  advice. 
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With  regard  to  the  second  point  :  If  the  Governor  Ueneral  were  advised  by  his 
ministry  to  disallow  any  provincial  Act  as  illegal  or  unconstitutional,  it  would,  in 
general,  be  his  duty  to  follow  that  advice,  whether  or  not  he  concurred  in  their  opinion. 
If  he  were  advised  by  his  ministry  to  sanction  any  Act  which  appeared  to  him  illegal, 
it  would  be  his  duty  to  withhold  his  sanction  and  refer  the  question  to  the  Secretary  of 
State  for  instructions. 

The  same  course  might  be  taken  if  the  Act  recommended  for  his  sanction  by  his 
ministers  appeared  gravely  unconstitutional ;  but  it  is  impossible  to  relieve  the  Governor 
General  from  the  duty  of  judging,  with  respect  to  each  particular  case,  whether  the 
objection  to  an  Act,  not  of  doubtful  legality,  is  sufficiently  grave  as,  under  all  circum- 
stances, to  warrant  a  refusal  to  aot  at  once  on  the  advice  tendered  him. 

With  regard  to  your  remark,  that  it  is  worthy  of  consideration  whether  it  would 
not  be  expedient  to  establish  a  tribunal  for  the  decision  of  all  questions  of  constitu- 
tional law  and  conflict  of  jurisdiction,  I  see  no  reason  for  the  establishment  of  such  a 
tribunal.  Any  question  of  this  kind  could  be  entertained  and  decided  by  the  local 
courts,  subject  to  any  appeal  to  the  Judicial  Committee  of  the  Privy  Council,  and  it 
does  not  appear  in  what  respect  this  mode  of  determination  is  likely  to  be  inadequate 
or  unsatisfactory, 

I  have,  &c., 

GRANVILLE. 
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Correspondence,  Tleports  of  the  Minister  of  Justice,  and  Orders  in  Council, 
upon  the  general  question  of  Ministerial  Responsibility  in  connection 
with  the  disallowance  of  Acts  of  the  Provincial  Legislatures. 


The  Governor  General  to  tlie  Earl  of  Carnarvon. 

Ottawa,  11th  March,  1875. 

My  Lord, — T   h.ave  the  honour  to  inclose  for  your  Lordship's   informcation,   an 

extract  from  the  Votes  and  Proceedings  of  the  House  of  Commons  of 

March,  10, 1875.     ^j^^   Dominion,   from    which   you    will  see  that  an  address  has  been 

voted  to  Her  Most  Gracious  Majesty  on  the  subject  of  the  School  Act  recently  passed 

by  the  legislature  of  the  province  of  New  Brunswick. 

I  have,  &c., 

DUFFERIN. 

Resolution  of  New  Brunswick  Legislature. 
House  op  Assembly,  Fredericton,  Saturday,  4th  March,  1874. 

Whereas  petitions,  numerously  signed,  have  been  presented  to  this  House,  during 
the  last  and  the  present  sessions  of  the  legislature,  praying  that  such  amendment  may 
be  made  in  the  Conmion  School  Act,  1871,  as  will  secure  to  Her  Majesty's  Roman 
Catholic  subjects  of  this  province,  schools  generally  known  as  "separate  schools"; 

And  whereas,  this  House  continues  to  hold  the  opinion  that  any  system  of  educa- 
tion, under  the  control  and  supervision  of  tlie  State,  should  grant  to  all  the  people  of 
the  province,  similar  and  equal  rights  in  respect  of  education,  without  distinction  of 
class  or  creed ; 

And  whereas,  by  the  provisions  of  the  British  North  America  Act,  1867,  if  a 
system  of  separate  schools  is  established,  it  shall  for  ever  thereafter  be  beyond  the  power 
of  the  legislature  to  interfere  with  or  repeal  the  Acts  creating  such  a  system  ; 

And  whereas,  certain  exclusive  rights,  powers  and  jurisdictions  have  been  vested 
in  the  legislature  of  this  province,  guaranteed  to  it  by  the  terms  and  provisions  of  the 
"British  North  America  Act,  1867,"  the  enjoyment  of  which  is  essential  to  the  welfare 
of  this  province,  and  the  harmonious  working  of  the  constitution : 

Resolved,  That  after  careful  consideration  of  the  said  petitions,  and  whilst  atfirm- 
ing  that  various  important  changes  may  advantageously  be  made,  from  time  to  time,  in 
the  Acts  relating  to  educati(m,  whereby  the  burdens  imposed  by  the  said  Acts  may  be 

R 


66  MINISTERIAL    RRSPONSIBILITY    IN    CONNECTION 


lightened  or  made  to  fall  more  Equitably,  this  House  is  of  opinion  that  no  changes  in 
the  said  Acts  should  be  made,  whereby  special  rights  and  privileges  in  respect  of 
denominational  education  should  be  granted  to  any  class  of  persons  in  this  province  ; 
and,  further  ; 

Resolved,  That  in  the  opinion  of  this  House  no  Acts  should  be  done  or  passed 
whereby  the  jurisdiction  and  powers  of  the  legislature,  established  by  the  British 
North  America  Act,  1867,  shall  be  impaired  or  curtailed,  without  the  sanction  of  the 
people  of  this  province,  previously  expressed  at  the  polls  ;  and  therefore  ; 

Resolved,  That  this  House  regrets  it  cannot  comply  with  the  prayer  of  the  said 
petitions ;  and,  further,  Resolved,  That  this  House  most  respectfully,  but  firmly,  main- 
tains and  submits  that  no  Acts  should  be  done  or  passed  at  any  time  by  the  Parliament 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  by  the  Parliament  of  the 
Dominion  of  Canada,  to  impair,  cui'tail,  alter  or  withdraw  the  said  rights,  powers  and 
jurisdiction  or  any  of  them,  without  the  i*equisition  or  consent  of  this  legislature  for 
that  purpose  first  made  or  obtained,  and  signified  by  address  from  the  legislatui'e  of 
this  province. 

GEO.  T.  BLISS, 

Clerk. 


The  Oov^ernor  General  to  the  Earl  of  Carnarvon. 

Government  House,  Ottawa,  13th  April,  1875. 

Mt  Lord, — AVith  reference  to  my  despatch.  No.  67,  dated  11th  March,  1875,  in- 
forming your  Lordship  that  an  address  to  Her  Majesty  had  been  voted  by  the  House 
of  Commons,  on  the  subject  of  the  School  Act  recently  passed  by  the  legislature  of 
the  province  of  New  Brunswick,  I  have  now  the  honour  to  transmit  the  address  to 
your  Lordship,  for  presentation  to  Her  Most  Gracious  Majesty. 

I  have  also  the  honour  to  inclose  a  printed  copy  of  the  address. 

I  have,  etc., 

DUFFERIN. 

Address  of  House  of  Commons  to  Her  Majesty. 

To  the  Queen's  Most  Excellent  Majesty  : 
Most  Gracious  Sovereign  : 

We,  your  Majesty's  most  dutiful  and  loyal  subjects,  the  Commons  of  the  Dominion 
of  Canada,  in  Parliament  assembled,  humbly  approach  your  Majesty  for  the  purpose  of 
representing  ; 

That  in  the  opinion  of  this  House,  legislation  by  the  Parliament  of  the  United 
Kingdom  encroaching  on  any  powers  reserved  to  any  one  of  the  provinces  by  "  The 
British  North  America  Act,  1867,"  would  be  an  infraction  of  the  provincial  constitu- 
tions ;  and  that  it  would  be  inexpedient  and  fraught  with  danger  to  the  autonomy  of 
each  of  the  provinces,  for  this  House  to  invite  such  legislation. 

That  on  the  29th  day  of  May,  1872,  the  House  of  Commons  adopted  the  following 
resolution  : — 

"  This  House  regrets  that  the  School  Act  recently  passed  in  New  Brunswick  is 
unsatisfactory  to  a  portion  of  the  inhabitants  of  that  province,  and  hopes  that  it  may 
be  so  modified  during  the  next  session  of  the  legislature  of  New  Brunswick,  as  to  re- 
move any  just  ground  of  discontent  that  now  exists." 

That  this  House  regrets  that  the  hope  expressed  in  the  said  resolution  has  not  been 
realized. 

That  we  most  humbly  pray  that  your  Majesty  will  be  graciously  pleased  to  use  the 
influence  of  your  Majesty  with  the  Legislature  of  New  Brunswick  to  procure  such  a 
modification  of  the  said  Act  as  shall  remo\e  such  grounds  of  discontent. 
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Ordered,  That  the  said  address  be  engrossed. 

On  motion  of  Mr.  Cauchon,  an  Address  was  voted  to  His  Excellency  the  Governor 
General,  praying  him  to  transmit  the  foregoing  address  of  this  House  to  Her  Majesty, 
in  such  a  way  as  his  Excellency  may  deem  fit,  in  order  that  the  same  may  be  laid  at 
the  foot  of  the  Throne. 

Ordered,  That  the  said  Address  be  engrossed  and  presented  to  his  Excellency  by 
such  members  of  this  House  as  are  of  the   Honourable  the  Privy  Council. 

TJie  Earl  of  Carnarvon  to  the  Governor  General. 

Downing  Street,  18th  October,  1875. 

My  Lord, — I  duly  received  and  considered  your  Lordship's  despatch,  No.  96,  of 
the  13th  of  April,  communicating  to  me  an  Address  voted  by  the  House  of  Commons  of 
Canada  to  the  Queen,  on  the  subject  of  the  New  Brunswick  Schools  Act  of  1871,  and  I 
have  thought  it  convenient  to  defer  my  reply  to  it  until  your  return  to  Canada. 

The  address  was  laid  at  the  foot  of  the  Throne,  and  the  Queen  was  pleased  to  re- 
ceive it  very  graciously,  but  I  was  not  able  to  advise  Her  Majesty  to  take  any  action 
respecting  it. 

2.  I  concur  with  the  representation  of  the  address,  that  legislation  by  the  Imperial 
Parliament,  curtailing  the  powers  vested  in  a  province  by  the  British  North  America 
Act,  1867,  would  be  an  undue  interference  with  the  provincial  constitutions,  and  with 
the  terms  on  which  the  provinces  consented  to  become  members  of  the  Dominion.  And 
holding,  as  I  do,  this  opinion,  while  I  cannot  but  feel  that  if  I  were  to  recommend  the 
Queen  to  intervene  directly  in  this  matter,  by  advising  that  legislature  to  legislate  in 
any  particular  direction,  I  might  be  deemed  to  counsel  an  interference  with  the  system 
of  government  established  by  the  Act  of  Union,  not  greatly  differing  fioni  that  which 
the  address  deprecates. 

3.  For  this  reason  I  have  not  felt  myself  at  liberty  to  advise  Her  Majesty  to  take 
any  action  with  respect  to  this  address.  At  the  same  time,  there  can  be  no  impro- 
priety in  my  expressing  the  strong  hope  which  I  entertain,  that,  as  in  other  British 
communities,  the  majority  of  the  pojiulation  in  New  Brunswick,  which,  through  its  re- 
presentatives, controls  the  educational  system  of  the  province,  may  be  disposed  to  adopt 
such  modifications  of  the  existing  rules  us  may  render  them  less  unacceptable  to  those 
who,  from  conscientious  reasons,  have  felt  themselves  obliged  to  protest  against  the 
system  now  in  force. 

I  cannot,  in  conclusion,  consistently  with  my  duty,  refrain  from  observing  that 
as  education  is  one  of  the  subjects  expressly  and  exclusively  reserved  to  the  provincial 
legislatures  by  the  "  British  North  America  Act,  1867,"  it  is  for  the  serious  consider- 
ation of  those  in  New  Brunswick,  who  take  an  active  part  in  relation  to  it,  whether 
there  can  be  any  advantage,  and  whether  there  must  not  be  serious  inconvenience,  in 
bringing  under  public  discussion  in  the  Dominion  legislature,  a  controverted  question 
which  may  possibly  engender  much  heat  and  irritation,  and  over  which  it  has  no  juris- 
diction. 

I  have,  &c., 

CARNARVON. 

The  Governor  General  to  the  Earl  of  Carnarvon. 

Government  House,  Ottawa,  7th  April,  1875. 

i 

My  Lord, — I  have  the  honour  to  inform  your  Lordship  that  the  Honourable  Mr. 
Rlake,  member  for  South  Bruce,  on  the  22nd  February,  gave  notice  that  he  would  move, 
in  the  House  of  Commons,  the  following  resolutions  : — 

"  That  by  the  56th  clause  of  the  British  North  America  Act,  1867,  it  is  in  efiect 
enacted,  that  when  the  Governor  General  assents  to  a  bill  in  the  Queen's  name,  the 
Queen  in  Council  may,  within  two  years  after  its  receipt,  disallow  such  Act. 
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"  That  by  the  90tli  clause  of  the  said  statute  it  is  enacted  that  the  above  provision 
shall  extend  and  apply  to  the  lej^islatures  of  tlie  several  provinces  as  if  re-enacted,  with 
the  substitution  of  the  Lieutenant-Govei-nor  for  the  Governor  General,  of  the  Governor 
General  for  the  Queen,  of  one  year  for  two  years,  and  of  the  province  for  Canada. 

"  That  in  the  opinion  of  this  House  the  power  of  disallowance  of  Acts  of  a  local 
legislature  conferred  by  the  said  statute  is  thereunder  vested  in  the  Governor  General 
in  Council,  and  that  His  Excellency's  ministers  are  responsible  to  Parliament  for  the 
action  of  the  Governor  General  in  exercising  or  abstaining  from  the  exercise  of  the  said 
power. 

"  That  by  a  letter  dated  13th  December,  1872,  the  registrar  of  the  Privy  Council 
of  the  United  Kingdom  conveyed  to  the  Colonial  Office  the  opinion  of  the  Lord  President 
of  the  Council,  that  the  power  of  confirming  or  disallowing  local  Acts  is,  under  the 
said  statute,  vested  in  the  Governor  General,  acting  under  the  advice  of  his  constitutional 
advisers. 

"  That  notwithstanding  the  premises,  by  despatch  dated  30th  June,  1873,  the 
Secretary  for  the  Colonies,  in  response  to  an  application  from  the  Governor  General 
for  instructions  on  the  subject,  informed  His  Excellency  that  he  was  advised  by  the  law 
officers  of  the  Crown  that  the  question  of  disallowance  or  allowance  of  local  Acts  is  a 
matter  in  which  His  Excellency  must  act  on  his  own  individual  discretion,  and  in  which 
he  cannot  be  guided  by  the  advice  of  his  responsible  ministers. 

"  That  this  House  feels  bound,  in  assertion  of  the  constitutional  rights  of  the 
Canadian  people,  to  record  its  protest  against,  and  dissent  from,  the  said  instruction, 
and  to  declare  its  determination  to  hold  His  Excellency's  ministers  responsible  for  his 
action  in  the  exercise  of  the  power  so  conferred  by  the  said  statute." 

An  opportunity  of  bringing  the  subject  before  the  House  did  not  occur  until 
Wednesday,  31st  March,  when  Mr.  Blake  moved  the  adoption  of  the  resolution  of  which 
he  had  given  notice  ;  but  after  a  debate,  in  the  course  of  which  Mr.  Mackenzie  and  Sir 
J.  A.  Macdonald  expressed  their  assent  to  the  constitutional  doctrines  laid  down  by  Mr. 
Blake,  that  gentleman  withdrew  his  motion. 

I  have  the  honour  to  inclose  a  copy  of  the  parliamentary  report  of  the  debate  that 
took  place  on  that  occasion. 

I  have,  &c., 

DUFFERIN. 

The  Governor  General  to  the  Earl  of  Carnarvon. 

Government  House,  Ottawa,  8th  April,  1875. 

Mv  Lord, — I  have  the  honour,  at  the  request  of  my  Privy  Council,  to  transmit  to 
your  Lordship  a  copy  of  a  report  made  to  me  by  a  committee  of  that  body,  on  the 
question  of  ministerial  responsibility  in  connec'/ion  with  the  disallowance  by  the 
Governor  General,  of  Acts  passed  by  the  legislatures  of  the  several  provinces  of  the 
confederation. 

I  have,  &c., 

DUFFERIN. 

Copy  of  a  Report  of  a  Cnmmitlce  of  the  Honourable  the  Privy  Council,  approved  by  His 
Excellency  the  Governor  General  in  Council,  on  the  8th  March,  1875. 

The  Committee  of  Council  have  had  under  consideration  the  question  of  ministerial 
responsibility  in  connection  with  the  disallowance  of  Acts  passed  by  the  local  legislatures 
of  confederated  provinces. 

Lord  Kimberley,  late  Secretary  of  State  for  the  Colonies,  in  despatch  dated  30tli 
June,  1873,  having  reference  to  the  disallowance  of  certain  Acts  passed  by  the  New 
Brunswick  Legislature,  with  regard  to  the  school  system  in  that  province,  makes  the 
following  statements : — 

"  I  am  advised — 
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"  1.  That  these  Acts  of  the  New  Brunswick  legislature  are,  like  the  Acts  of  1871, 
within  the  powers  of  that  legislature. 

"  2.  That  the  Canadian  House  of  Commons  cannot  constitutionally  interfere  with 
their  operation  by  passing  a  resolution,  such  as  that  of  the  14th  May  last.  If  such  a 
resolution  were  allowed  to  have  efiect,  it  would  amount  to  a  virtual  repeal  of  the  section 
of  the  British  North  America  Act,  1867,  which  gives  the  exclusive  right  of  legislation 
in  these  matters  to  the  provincial  legislature. 

"  3.  That  this  is  a  matter  in  which  you  must  act  on  your  own  individual  discre- 
tion, and  on  which  you  cannot  be  guided  by  the  advice  of  your  responsible  ministers 
of  the  Dominion." 

Section  90  of  the  British  North  America  Act,  1867,  reads  as  follows  :  — 

"  The  following  provisions  of  this  Act  respecting  the  Parliament  of  Canada, 
namely  :  the  provisions  relating  to  appropriation  and  tax  bills,  the  recommendation 
of  money  votes,  the  assent  to  bills,  the  disallowance  of  Acts,  and  the  signification  of 
pleasure  on  bills  reserved, — shall  extend  and  apply  to  the  legislatures  of  the  several 
provinces  as  if  those  provisions  were  here  re-enacted  and  made  applicable  in  terms  to  the 
respective  provinces  and  the  legislatures  thereof,  with  the  substitution  of  the  Lieutenant- 
Governor  of  the  province  for  the  Governor  General,  of  the  Governor  General  for  the  Queen 
and  for  a  Secretary  of  State,  of  one  year  for  two  years,  and  of  the  province  for  Canada. 

The  power  of  disallowance  is  here  clearly  vested  in  the  Governor  General,  in  the 
same  juanner  as  the  power  of  assent  or  disallowance  is  vested  in  Her  Majesty  by  sec- 
tions 56  and  57,  that  is,  in  the  Queen  in  Council. 

The  committee,  therefore,  humbly  submit  that  the  passage  above  quoted  would,  if 
acted  upon,  destroy  all  ministerial  responsibility  and  impose  on  the  Governor  General 
a  i-esponsibility  not  intended  by  the  statute,  and  at  variance  with  the  constitution.  It 
would  also  be  impracticable  in  operation,  as  some  practical  legal  authority  must 
examine  the  statutes  passed  by  the  local  legislatures,  to  enable  the  Governor  General 
to  arrive  at  an  intelligent  decision,  If  this  could  be  done  by  importing  the  services  of 
any  one  outside  the  Privy  Council,  it  would  establish  a  subsidiary  body,  not  contem- 
plated by  the  constitution.  If  done  by  the  minister  or  ministers,  then  the  ministerial 
responsibility  at  once  attaches. 

That  this  view  is  taken  by  Her  Majesty's  Privy  Council,  the  following  letter 
written  by  Mr.  Reeve,  clerk  of  the  Council,  and  dated  13th  December,  1872,  clearly 
shows  : — 

"  Mr.  Reeve  to  Mr.  Holland. 

"  Privy  Council  Office,  13th  December,  1872. 

"  Sir, — I  have  submitted  to  the  Lord  President  of  the  Council  your  letter  of  the  9th 
instant,  transmitting  a  copy  of  a  despatch  from  the  Governor  General  of  Canada,  with 
inclosures,  respecting  an  Act  passed  by  the  Provincial  Legislature  of  New  Brunswick 
with  reference  to  common  schools,  and  requesting  to  know  whether  the  opinion  of  the 
Lords  of  the  Judicial  Committee  of  the  Privy  Council  on  this  question  can  properly  be 
obtained. 

"  It  appears  to  his  Lordship  that,  as  the  power  of  confirming  or  disallowing  provin- 
cial Acts  is  vested  by  the  statute  in  the  Governor  General  of  the  Dominion  of  Canada, 
acting  under  the  advice  of  his  constitutional  advisers,  there  is  nothing  in  this  case  which 
gives  to  Her  Majesty  in  Council  any  jurisdiction  over  this  question,  though  it  is  con- 
ceivable that  the  effect  and  validity  of  this  Act  may,  at  some  future  time,  be  brought 
before  Her  Majesty,  on  an  appeal  from  the  Canadian  courts  of  justice. 

"  This  being  the  fact,  his  Lordship  is  of  opinion  that  Her  Majesty  cannot  with  pro- 
priety be  advised  to  refer  to  a  committee  of  the  Council  in  England,  a  question  which 
Her  Majesty  in  Council  has  at  present  no  authority  to  determine,  and  on  which  the 
opinion  of  the  Privy  Council  would  not  be  binding  on  the  parties  in  the  Dominion  of 
Canada. 

"  I  have,  &c., 

"  Henry  Reeve, 

"  Registrar  Privy  Council." 
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The  committee  advise  that  a  copy  of  this  minute  be  transmitted  by  your  Excel- 
lency for  the  consideration  of  Her  Majesty's  Government. 

W.  A.  HIMSWORTH, 

Clerk  Privy  Council. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the 
Governor  General  in  Council  on  the  29th  February,  1876. 

Department  op  Justice,  Ottawa,  22nd  December,  1875. 

The  undersigned,  to  whom  has  been  referred  the  despatch  of  the  5th  November, 
1875,  from  the  Earl  of  Carnarvon  to  his  Excellency,  upon  the  Minute  of  Council  of  the 
8th  March,  1875,  on  the  question  of  ministerial  responsibility  in  connection  with  the 
disallowance  of  provincial  Acts,  begs  to  report  as  follows  : — 

The  minute  was  evoked  by  a  despatch  from  Earl  Kimberley,  dated  30th  June, 
1873,  in  which  His  Lordship,  upon  the  advice  of  the  law  officers  of  the  Crown  in  Eng- 
land, instructed  His  Excellency  that  the  question  whether  a  provincial  Act  should  be 
disallowed,  was  a  matter  in  which  His  Excellency  should  act  on  his  own  individual 
discretion,  and  in  which  he  could  not  be  guided  by  the  advice  of  his  responsible 
ministers. 

In  order  to  have  a  clear  understanding  of  the  question  raised,  a  brief  preliminary 
statement  is  requisite. 

The  powers  of  provincial  legislatures  are,  by  their  constitution,  limited  to  certain 
subjects  of  a  domestic  character,  so  that  their  legislation  can  afi'ect  only  provincial,  and 
at  most  Canadian  interests. 

Provincial  Acts  are,  to  the  extent  to  which  they  may  transcend  the  competence  of 
the  legislature,  inoperative  ab  initio.  There  is  no  power  to  "  allow  "  them,  nor  can 
any  attempted  "  allowance  "  give  them  vitality,  so  that  void  Acts  left  to  their  operation 
remain  void  thereafter. 

Provincial  A-cts  are,  to  the  extent  to  which  they  may  be  within  the  competence  of 
the  legislature,  operative  ab  initio,  and  so  continue  unless  and  until  disallowed. 

Lord  Carnarvon,  in  the  despatch  now  under  review,  states  that  in  his  opinion  the 
constitution  of  Canada  does  not  contemplate  any  interference  with  Provincial  legislation 
on  a  subject  within  the  competence  of  the  local  legislatures. 

Without  attempting  to  expound  the  principles  on  which  the  power  of  disallowance 
should  be  exercised,  the  undersigned  may  be  permitted  to  observe,  that  the  considera- 
tions involved  are  of  a  more  complex  and  delicate  character  than  might,  at  first  sight, 
be  perceived. 

So  long  ago  as  9th  June,  1868,  an  Order  in  Council  was  passed  on  the  subject, 
adopting  a  memorandum  from  the  Minister  of  Justice  expressing  the  following 
views : — 

"  The  same  powers  of  disallow.-ince  as  have  always  belonged  to  the  Imperial  Gov- 
ernment with  respect  to  Acts  passed  by  colonial  legislatures  have  been  conferred  by 
the  Union  Act  on  the  Government  of  Canada.  Of  late  years  Her  Majesty's  Govern- 
ment has  not,  as  a  general  rule,  interfered  with  the  legislation  of  colonies  having 
repnisentative  institutions  and  responsible  government,  except  in  the  cases  specially 
mentioned  in  the  instructions  to  the  governors,  or  in  matters  of  Imperial,  and  not  merely 
local  interest. 

"  Under  the  present  constitution  of  Canada,  the  general  government  will  be  called 
upon  to  consider  the  propriety  of  allowance  or  disallowance  of  provincial  Acts,  much 
more  frequently  than  Her  Majesty's  Government  has  been,  with  respect  to  colonial 
enactments. 

"  In  deciding  whether  any  Act  of  a  provincial  legislature  should  be  disallowed  or 
sanctioned,  the  Government  must  not  only  consider  whether  it  afifects  the  interests  of 
the  whole  Dominion  or  not,  but  also  whether  it  be  unconstitutional,  whether  it  exceeds 
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the  jurisdiction  conferred  on  local  legislatures,  and,  in  cases  where  the  jurisdic- 
tion is  concurrent,  whether  it  clashes  with  the  legislation  of  the  general  Parliament." 

Without  discussing  how  far  this  memorandum  accurately  states  the  circumstances 
under  which  the  power  of  disallowance  may  be  exercised,  and  referring  only  to  the 
cases  to  which  Lord  Carnarvon  more  especially  alludes,  it  will  be  found  that  in  their 
disposition  numerous  grave  and  difficult  questions  may  arise.  There  may  be  a  provin- 
cial jurisdiction  for  a  particular  purpose,  exercised  in  fact,  though  not  in  form,  for  the 
accomplishment  of  another  purpose  exclusively  within  Canadian  jurisdiction. 

It  is  very  often  doubtful  whether  an  Act  is  within  or  beyond  the  competence  of 
the  local  legislature.  Frequently,  local  Acts  are  mainly  valid,  but  yet  contain  some 
provision  beyond  the  competence  of  the  legislature. 

In  the  character  of  the  enactments  beyond  the  competence  of  the  legislature  there 
is  a  vast  difference,  since,  though  all  such  provisions  are  alike  void,  yet  some  Acts 
might  be  left  to  their  operation  without  inconvenience,  while  to  take  the  same  course 
as  to  others  might  produce  serious  embarrassment  and  confusion.  It  is,  in  each  par- 
ticular case,  a  question  to  be  decided  whether  the  Act,  through  containing  some  void 
provisions,  should  be  disallowed  or  left  to  its  operation,  and  in  practice  a  considerable 
number  of  such  Acts  are  so  left. 

It  thus  appears  that  whatever  be  the  range  of  the  power  of  disallowance,  and 
the  principles  on  which  it  should  be  exercised,  it  must  often  be  very  difficult  to 
decide  whether,  on  the  whole,  any  particular  Act  should  be  disallowed  or  left  to  its 
operation. 

The  question  at  issue  is  by  whom,  and  under  what  responsibilities,  the  power  of 
disallowance  is  to  be  exercised. 

The  power  of  disallowance  of  Canadian  statutes  is,  V)y  sec.  56  of  the  "  British  North 
America  Act,  1867,"  vested  in  the  Queen  in  Council. 

By  sec.  90  of  the  same  Act  this  provision  is  extended  and  applied  to  each  province 
as  if  it  were  re  enacted,  and  is  so  made  applicable  in  terms  thereto,  with  the  substitu- 
tion, among  other  things,  of  the  Governor  General  for  the  Queen. 

The  result  is,  that  the  express  of  words  of  the  Act,  the  power  of  disallowance  of 
provincial  statutes  is  vested  in  the  Governor  General  in  Council — a  phrase  which,  under 
the  13th  section  of  the  Act,  means  "  the  Governor  General,  acting  by  and  with  the 
advice  of  the  Queen's  Privy  Council  for  Canada." 

If  the  British  North  America  Act  had  not  contained  these  express  provisions  it 
would  seem  that,  upon  the  plain  principles  of  the  constitution,  the  result  would  have 
been  the  same. 

Supposing  that  the  Act  had  vested  the  power  of  disallowance  of  Canadian  statutes 
in  Her  Majesty,  not  according  to  words  "  in  Council,"  it  would  not  be  contended  that 
the  power  so  given  could  be  constitutionally  exercised  otherwise  than  under  the  advice 
of  Her  Majesty's  ministers,  who  would  be  responsible  for  Her  Majesty's  action,  and  by 
parity  of  reasoning,  a  power  of  disallowance  of  provincial  statutes  given  to  the  governor 
could  be  exercised  only  under  the  advice  of  his  ministers,  who  would  be  responsible  for 
his  action. 

It  results  from  preceding  observation  that  the  only  contingencies  which  can  arise 
are, — 

1.  That  the  governor  should  propose  to  disallow  a  provincial  statute  without  or 
against  the  advice  of  his  ministers. 

2.  That  ministers  should  propose  to  disallow  a  provincial  statute  without  the 
assent  of  the  governor. 

The  position  taken  by  the  Council  is,  that  neither  of  these  things  can  be  done ; 
that  the  power  being  vested  in  the  Governor  in  Council,  any  action  taken  must  be 
accomplished  by  Order  in  Council,  and  that  a  Governor  who  thinks  it  necessary  that 
a  provincial  Act  should  be  disallowed  must  find  ministers  who  will  take  the  respon- 
sibility of  advising  its  disallowance  ;  while  ministers  who  think  it  necessary  that  a 
provincial  Act  should  be  disallowed  must  resign  unless  they  can  secure  the  assent  of 
the  Governor  to  its  disallowance — ministers  being  in  every  case  responsible  to  Parlia- 
ment for  the  course  taken. 
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Lord  Carnarvon  suggests  that  the  question  is  one  in  respect  of  which  it  is  more 
in  accordance  with  the  spirit  of  the  constitution  that  a  rigid  rule  of  action  should  not 
be  established. 

But  the  undersigned  ventures  to  submit  that  the  question  involves  simply  the  appli- 
cation to  a  plain  statute  of  the  well-settled  rules  of  construction,  and  the  application  to 
a  plain  case,  of  the  fundamental  principle  of  the  constitution. 

It  is  to  the  spirit  as  well  as  to  the  letter  of  the  constitution  that  Council  have 
appealed,  and  grave  would  be  their  responsibility  were  they  to  agree  that  either  spirit  or 
letter  contemplates  a  rule  of  action  so  lax  as  to  justify,  or  even  to  render  possible,  the 
violation  of  its  fundamental  principle. 

Lord  Carnarvon  refers  to  a  correspondence  (annexed  to  his  despatch)  with  an  Austra- 
lian colony  upon  the  subject  of  .the  exercise  of  the  prerogative  of  pardon,  and  suggests 
that  the  rule  there  propounded  is  applicable  to  the  present  case. 

It  seems  needless  to  complicate  the  question  in  hand  by  any  extended  discussion  of 
the  views  expressed  in  that  correspondence,  which  will  come  more  fitly  under  review 
in  connection  with  another  despatch  now  under  the  consideration  of  Council. 

Were  the  undersigned  to  assume  (without  admitting)  the  accuracy,  as  applied  to 
Canada,  of  the  propositions  there  advanced,  he  would  yet  observe  that,  whether  sound 
or  unsound,  they  are  founded  upon  one  main  consideration,  which  is  supposed  to  in- 
volve exceptional  treatment  of  the  question,  namely,  that  "  the  governor  to  whom 
personally  the  Queen  delegates  a  very  high  prerogative  (that  of  pardon),  cannot  in  any 
way  be  relieved  from  the  duty  of  judging  for  himself  in  every  case  in  which  that  pre- 
rogative is  proposed  to  be  exercised  ;  and  this  the  more,  since  it  may  be  invoked  in 
cases  "  in  which  matters  of  imperial  interest  or  policy,  or  the  interest  of  "  other  coun- 
tries, are  involved." 

It  is  argued  that  this  consideration  authorizes,  and  indeed  requires,  the  governor 
to  act  in  the  exercise  of  that  particular  prerogative  in  some  manner  and  to  some  extent 
differently  from  the  mode  in  which  he  is  ordinary  to  act,  and  investing  him  with  excep- 
tional power,  necessarily  diminishes  pro  tanto  the  responsibility  of  his  ministers. 

But,  however  this  may  be,  the  consideration  referred  to  does  not  apply  to  the  case 
in  hand. 

There  is  here  no  question  of  a  high  prerogative  of  Her  Majesty,  delegated  by  her 
under  special  commission  to  her  confidential  officer,  and  capable  of  being  used  by  that 
delegate  in  matters  which  may  involve  imperial  or  foreign  interests. 

The  power  here  is  not  vested  in,  and  consequently  could  not  be  delegated  by  Her 
Majesty. 

The  power  here — a  power,  the  exercise  of  which  affects  provincial  and  Canadian 
interests — is,  by  an  Act  of  Imperial  Parliament,  vested  in  the  Governor  in  Council,  and 
the  undersigned  maintains  with  confidence  that  to  the  exercise  of  a  power  so  vested,  it 
is  impossible  to  apply  the  pi  inciple  propounded  as  applicable  to  the  case  of  the  preroga- 
tive of  pardon.  Nor  is  it  possible  to  deal  with  this  power  on  principles  different  from 
those  which  apply  to  the  exercise  of  the  other  powers  of  government  conferred  in  like 
terms  by  the  same  statute.  Thus  in  effect  the  discussion  involves  the  whole  question  of 
responsible  government,  and  if  the  rule  proposed  by  Lord  Carnarvon  is  conceded,  it 
would  be  impossible  to  resist  its  application  to  our  entire  system. 

That  rule  is,  that  "  The  Governor  General,  after  having  had  recourse  to  the  advice 
of  his  ministers,  whom  the  Parliament  holds  answerable  for  advising  him  as  to  all  pub- 
lic acts  (though  not  in  all  cases  for  the  acts  themselves),  may  properly  be  required  to 
give  his  own  individual  decision  as  to  allowance  or  disallowance." 

Lord  Carnarvon  proceeds  to  say  that  the  constitutional  remedy  for  any  prolonged 
difference  of  opinion  between  the  Governor  General  and  his  advisers  would  be  the 
same  in  this  as  in  any  other  case  of  a  similar  nature,  and  that,  holding  as  he  does,  the 
opinion,  that  the  constitution  of  Canada  does  not  contemplate  any  interference  with 
provincial  legislation  on  a  subject  within  the  competence  of  the  local  legislature,  by 
the  Dominion  Parliament,  or  as  a  consequence,  by  the  Dominion  ministers,  he  assumes 
that  those  ministers  would  not  feel  themselves  justified  in  retiring  from  the  administra- 
tion of  public  affairs  on  account  of  the  course  taken  by  the  Governor  General  on  such  a 
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subject — it  Ijeing  one  for  which  the  Dominion  ParHament  cannot  hold  themselves 
responsible,  though  it  may  demand  to  know  what  advice  they  gave. 

The  undersigned  ventures  to  submit  that  the  plan  proposed  by  Lord  Carnarvon  is 
not  in  accordance  with  the  constitution ;  that  His  Excellency's  ministers  (whose  re- 
commendation is  essential  to  action)  are  responsible,  not  merely  for  the  advice  given, 
but  also  for  the  action  taken  ;  that  the  Canadian  Parliament  has  the  right  to  call  them 
to  account,  not  merely  for  what  is  proposed,  but  for  what  is  done — in  a  word,  that  what 
is  done  is  practically  their  doing. 

The  importance  to  the  people  of  the  advice  given  by  ministers  is  in  precise  propor- 
tion to  its  effectiveness.  So  long  as  the  course  pursued  is  dependent  on  the  advice 
given,  responsibility  for  the  advice  is  responsibility  for  the  action,  and  is  therefore, 
valuable  ;  but  it  is  the  action  which  is  really  material  ;  and  to  concede  that  there  may 
be  action  contrary  to  advice  would  be  to  destro}"^  the  value  of  responsibility  for  the 
advice — -to  deprive  the  people  of  their  constitutional  security  for  the  administration, 
according  to  their  wishes,  of  their  own  affairs — to  yield  up  the  substance,  retaining  only 
the  shadow  of  responsible  government. 

The  undersigned  agrees  with  the  view  of  Lord  Carnarvon  that,  if  it  be  the  right 
and  duty  of  the  governor  to  act  in  any  case  contrary  to  the  advice  of  his  minis- 
ters, they  cannot  be  held  responsible  for  his  action,  and  should  not  feel  themselves 
justified,  an  account  of  it,  in  retiring  from  the  admistration  of  public  affairs.  But 
these  are  the  results  which  render  it  difficult  to  come  to  the  conclusion  that  any  such 
right  or  duty  can  properly  devolve  upon  tlie  governor  ;  because  they  show  that  his 
action  would  be  an  exercise  of  power  for  which  the  free  people  over  whom  he  rules 
could  find  no  man  whom  they  could  call  to  account. 

The  undersigned  suggests  that  Lord  Carnarvon  should  be  informed  that  while 
Council  concur  in  his  view  that  his  Excellency's  correct  appreciation  of  public  feel- 
ing, and  the  thorough  understanding  which  exists  between  his  Excellency  and  his 
advisers  are  of  themselves  sufficient  to  render  improbable  any  serious  difference  of 
opinion  on  the  subject  of  the  disallowance  of  a  provincial  statute,  and  while  they  highly 
appreciate  the  great  consideration  shown  by  Lord  Carnarvon  in  explaining  in  so  clear 
a  manner  his  conception  of  the  principle  applicable  to  the  question  under  discussion,  it 
appears  to  them  to  be  essential  to  the  good  administration  of  affairs,  and  to  the  mainten- 
ance of  the  pi'oper  relations  between  the  Governor  General,  the  ministers,  and  the  Parlia- 
ment, that  there  should  be  a  correct  understanding  as  to  their  relative  rights  and  duties, 
and  that  for  the  reasons  given  in  this  report  they  remain  of  the  opinion  that  no  action 
can  be  taken  on  the  question  whether  a  provincial  statute,  should  be  disallowed,  save 
by  and  with  the  advice  of  his  Excellency's  ministers,  who  are,  and  of  right  ought  to  be, 
responsible  to  Parliament  for  such  action. 

EDWARD  BLAKE, 

Minister  of  Justice. 

The  Earl  of  Carnarvon  to  the  Governor  General. 

Downing  Street,  1st  June,  1876. 

My  Lord, — I  have  the  honour  to  acknowledge  the  receipt  of  your  Lordship's 
despatch.  No.  96,  of  the  6th  of  April,  inclosing  a  report  of  the  Committee  of  the  Privy 
Council,  concerning  a  report  by  the  Minister  of  Justice  on  the  question  of  ministerial 
responsibility  in  connection  with  the  disallowance  of  provincial  Acts. 

2.  This  question  is,  I  admit,  by  no  means  free  from  difiiculty,  and  as  I  observed  in 
my  despatch  of  the  5th  of  November,  1875,  could,  if  any  practical  necessity  for  an 
authoritive  decision  of  it  should  arise,  I  apprehend,  only  be  finally  decided  by  an  appeal 
to  the  Judici;d  Committee  of  the  Privy  Council,  from  a  colonial  judgment  on  the  con- 
struction of  the  British  North  America  Act.  As,  however,  no  such  necessity  exists,  or, 
at  all  events,  is  urgent  at  the  present  moment,  I  think  there  may  be  advantage  in  my 
inviting  your  ministers  to  consider  a  view  of  the  question   to  which  my   attention  has 
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been  directed — it  being  understood  that  I  am  not  now  pressing  this  view  in  opposition 
to  that  of  your  government. 

3.  It  has  been  suggested  that  the  language  of  that  Act,  which  was  very  carefully 
chosen,  for  the  purpose  of  preventing  doubts  on  constitutional  points,  does  not  sustain 
the  opinion  that  the  power  and  responsibility  of  the  Dominion  Governjnent  are  as  com- 
plete with  respect  to  the  specially  reserved  subjects  of  provincial  legislation,  as  to 
other  questions. 

4.  In  sections  10  and  13  the  distinction  between  "the  Governor  General"  and 
"  the  Governor  General  in  Council  "  is  carefully  drawn,  and  this  distinction  is  closely 
observed  throughout  the  Act.  It  may,  therefore,  be  urged,  that  if  "  the  Governor 
General  in  Council "  had  been  intended  in  section  90,  that  expression  would  have  been 
used,  especially  as  the  object  of  the  section  was  to  declare  in  what  manner  the  powers, 
which,  after  much  negotiation,  had  been  reserved  to  the  provincial  legislatures,  were 
to  be  exercised. 

5.  It  is  further  suggested  that  if  the  Dominion  legislature,  or  those  members  of  it 
who,  for  the  time  being,  are  selected  as  the  advisers  of  the  Governor  General,  could  be 
said  to  have  the  power  of  controlling  the  enactment,  or  operation,  of  Provincial  Acts, 
the  consequence  would  be  a  virtual  repeal  of  the  section  of  the  "  British  North  America 
Act,  1867,"  which  gives  the  exclusive  right  of  legislation  in  certain  matters  to  the 
provincial  legislatures. 

6.  I  regret  that  the  records  of  this  department  do  not  show  (and  I  do  not  suffi- 
ciently trust  my  own  recollection  on  the  subject)  what  was  the  precise  intention  of  the 
provision  requiring  that  the  Governor  General  should  assent  to  or  disallow  provincial 
Acts.  But  it  would  seem  not  improbable  that  the  intention  may  have  been  to  entrust 
this  function  to  an  authority  in  Canada,  not  directly  representing  that  majority 
of  the  Dominion  Parliament  from  whose  jurisdiction  these  particular  questions  had  been 
accepted.     I  should  be  glad  to  have  the  opinion  of  your  ministers  on  this  point. 

7.  Even,  if,  however,  there  were  nothing  to  be  said  in  answer  to  the  general 
proposition  of  the  able  and  careful  memorandum  prepared  by  your  Minister  of  Justice, 
I  should  still  be  inclined  to  doubt  whether,  practically,  the  logical  consequences  should 
or  would  be  so  closely  adhered  to  as  to  involve  the  resignation  of  ministers — at  all 
events,  in  the  large  class  of  cases  to   which  he  has   referred,   as   not  raising  serious 


questions. 


I  have,  &c., 

CARNARVON. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  19th  September,  1876. 

Department  op  Justice,  Ottawa,  6th  September,  1876. 

Upon  the  despatch  of  the  Earl  of  Carnarvon  to  his  Excellency,  of  1st  June,  1876> 
in  reply  to  that  of  his  Excellency,  of  the  6th  April,  upon  the  question  of  Ministerial 
responsibility  in  connection  with  the  disallowance  of  provincial  Acts  referred  to  the 
undersigned,  he  begs  to  report  as  follows  : — 

It  appears  difficult  to  see  how  the  question  could  be  brought  by  appeal  to  the 
Judicial  Committee  of  the  Privy  Council  from  a  colonial  judgment  on  the  construction 
of  the  Act,  unless  some  provincial  Act  were  attempted  to  be  disallowed  by  the  Governor 
acting  independently  and  not  through  the  agency  of  ministers,  in  which  case  it  is  pos- 
sible that  the  issue  might  arise  between  individuals,  as  to,  to  whether  the  Act  was  in 
effect  disallowed. 

This  statement  of  the  only  process  by  which  a  judgment  of  a  colonial  court  appeal- 
able to  the  Judicial  Committee  could  be  obtained,  would  seem  to  show  that,  practically, 
the  question  can  not  be  settled  in  that  way. 
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With  reference  to  the  views  suggested  to  his  Lordship,  and  which  he  invites  his 
Excellency's  ministers  to  consider,  the  undersigned  will  not  here  repeat  several 
of  the  arguments  in  his  former  report,  which  appear  to  him  to  bear  upon  these  sug- 
gestions. He  refers  to  that  report,  to  which  he  would  add  the  following  observa- 
tions : — 

Upon  the  suggestion  that  if  the  Governor  General  in  Council  had  been  intended  in 
section  90,  that  expression  would  have  been  used,  it  is  to  be  observed  that  the  phrase- 
ology of  that  section  was  apparently  adopted  for  the  sake  of  brevity,  with  the  view  of 
avoiding  a  repetition,  mutatis  mutandis,  of  the  clauses  to  which  it  refers  ;  and  there 
does  not  appear  to  the  undersigned  to  be  any  reason  to  conclude  that  the  enactment, 
substituting  the  words  "  the  Governor  General  "  for  the  words  "  the  Queen,"  can  be 
held,  in  the  particular  case  in  which  the  latter  words  are  followed  by  the  words  "  in 
Council,"  to  mean  that  the  words  "  in  Council  "  are  to  be  eliminated  from  the  clause  as 
applied  to  the  provinces.  It  may  be  added  that  the  other,  which  is  the  grammatical 
construction,  appears  also  to  accord  with  the  general  intention  of  the  clause. 

It  is  suggested  that  if  a  Canadian  minister  had  the  power  of  controlling  the  enact- 
ment or  operation  of  provincial  Acts,  the  consequence  would  be  a  virtual  repeal  of  the 
section  of  the  British  North  America  Act  giving  the  exclusive  right  of  legislation  in 
certain  matters  to  provincial  legislatures,  and  it  is  suggested  as  not  improbable,  that 
the  intention  may  have  been  not  to  entrust  the  functions  of  disallowance  to  an  autho- 
rity in  Canada  not  directly  representing  the  majority  of  the  Canadian  Parliamant,  from 
whose  jurisdiction  these  questions  had  been  excepted.  The  undersigned  may  observe 
that  this,  through  professing  to  be  an  argument  ab  inconvenirnte  against  a  particular 
construction,  is  in  strictness  rather  an  argument  for  a  change  in  the  existing  law,  than 
for  the  adoption  of  the  proposed  construction  of  that  law.  But  the  undersigned  cannot 
agree  to  the  propositions  advanced. 

These  arguments  occur  to  him  :  The  Parliament  of  Canada  is  composed  of  repre- 
sentatives of  the  seven  provinces,  each  of  which  has,  in  its  provincial  character,  like 
political  rights.  Ministers,  whose  tenure  of  office  depends  upon  their  retaining  the  con- 
fidence of  a  parliament  so  composed,  are  not  likel}'  to  abuse  a  power,  the  exercise  of 
which  would  obviously  be  jealously  watched  by  representatives  from  all  the  provinces, 
since  each  is  alike  interested  in  the  maintenance  of  provincial  rights,  and  therefore  in 
the  principles  upoa  which  the  power  of  disallowance  is  exercised.  For  the  same  reason 
any  abuse,  by  ministers,  of  this  power  would  be  quickly  followed  by  the  application 
of  the  constitutional  remedy  by  parliament.  The  experience  of  nearly  ten  years 
during  which  this  power  has  been  exercised,  does  not  indicate  that  the  apprehended 
evils  will  follow.  The  objection  taken  would  apply  to  the  power  given  to  the  Queen 
in  Council  to  disallow  Canadian  laws,  whereby,  to  follow  the  same  line  of  argument, 
power  is  given  to  an  authority  directly  representing  the  majority  of  the  British  Par- 
liament, to  control  the  enactment  or  operation  of  Canadian  Acts  affecting  subjects, 
the  rights  of  legislating  on  which  has  been  vested  in  the  Canadian  Parliament  to 
the  practical  exclusion  of  the  British  Parliament.  But  there  is  in  the  mode  for  which 
we  contend  a  much  greater  check  on  the  exercise  by  the  Governor  iu  Council 
of  thp  power  of  disallowing  provincial  Acts,  than  exists  upon  the  exercise  by  the 
Queon  in  Council  of  the  like  power  with  reference  to  Canadian  Acts,  since  the  ad- 
visers of  the  Crown  are  not  in  the  latter,  as  they  are  in  the  former  case,  responsible  to 
the  Canadians. 

Without  at  all  times  asserting  that  the  system  is  perfect,  and  waiving  the  ques- 
tion whether  there  should  be  any  power  of  disallowance  of  local  enactments,  it  may  be 
observed  that  the  plan  contended  for  by  the  Canadian  Government  appears  to  be,  at 
any  rate,  better  than  the  proposed  alternative.  If,  under  that  alternative,  the  governor 
should  act  against  the  advice  of  ministei's,  he  must  act  either  on  his  own  unaided  judg- 
ment, or  upon  the  counsel  of  others,  not  his  constitutional  advisers,  or  upon  instructions 
from  the  Colonial  Office. 

Which  of  these  plans  should  be  adopted  1  The  first  may  be  said  to  be  impossible. 
The  governor  must  have  some  assistance  in  such  matters.  The  second  supposes  an  un- 
constitutional plan  of  secret  counsellers,  which   cannot  be  sustained.     The  third  would 
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place  the  disallowance  of  provincial  Acts  in  the  hands  of  the  Secretary  of  State  for  the 
Colonies,  or  the  law  advisers  of  the  Crown  in  England,  which  cannot  possibly  have 
been  intended  by  the  framers  of  the  clause. 

In  none  of  tliese  plans  is  there  any  responsibility  to  the  Canadian  people  for  the 
governor's  action,  nor,  as  the  undersigned  ventures  to  affirm,  any  likelihood  that  he  will 
dispose  of  the  important  and  difficult  questions  to  be  solved,  as  prudently  and  correctly 
as  under  the  advice  of  his  responsible  ministers,  while  the  existence  of  the  suggested 
power  would  be  calculated  to  do  mischief,  as  weakening  the  great  principle  of  responsible 
government  in  the  general,  and  in  the  particular,  as  lessening  the  responsibility  of 
the  ministers  for  action  which,  notwithstanding  their  diminished  accountability,  they 
would  be  likely  still  largely  to  determine. 


EDWARD  BLAKE, 

Minister  of  Justice. 


The  Earl  of  Carnarvon  to  the  Governor  General. 

Downing  Street,  31st  October,  1876. 

My  Lord, —  I  have  the  honour  to  acknowledge  the  receipt  of  the  Deputy  Gover- 
nor's despatch.  No.  49,  of  the  20th  September,  inclosing  a  report  of  the  Privy  Council, 
with  a  memorandum  by  the  Minister  of  Justice,  in  answer  to  certain  points  which  were 
discussed  in  my  despatch,  No.  145,  of  the  1st  June,  relating  to  the  question  of  Minis- 
terial responsibility  in  connection  with  the  disallowance  of  provincial  Acts. 

2.  I  do  full  justice  to  the  force  of  Mr.  Blake's  argument,  that,  as  the  Canadian  Par- 
liament is  composed  of  representatives  from  the  several  provinces  of  the  Dominion,  any 
undue  interference  by  ministers  with  the  power  of  provincial  legislation  would  be 
jealously  watched ;  and  it  is  also  true  that,  through  the  ministers  being  responsible  to 
the  Canadian  people,  a  very  important  check  is  imposed  on  the  exercise  of  the  power  of 
disallowing  provincial  Acts.  On  the  other  hand,  I  should  feel  much  difficulty  in  modify- 
ing the  opinion  which  I  expressed  in  my  despatch  of  the  1st  June,  respecting  the  inter- 
pretation to  be  attached  to  the  words  "  Governor  General,"  in  section  90  of  the  "  British 
North  America  Act,  1867,"  as  it  still  appears  to  me  that  the  term  "  Governor  General " 
and  "  Governor  General  in  Council "  are,  throughout  that  Act,  as  distinct  from  one 
another  as  "  the  Queen  "  and  "  the  Queen  in  Council  "  are.  I  am  bound,  however,  to 
state  that  such  construction  of  the  Act  has  had  the  support  of  high  authorities  in  this 
country,  and  whilst,  therefore,  I  feel  justified  in  inclining  to  the  view  which  I  have  ex- 
pressed, it  is  one  upon  which,  for  the  same  reason,  I  could  not  be  prepared  to  insist 
strongly.  I  am,  moreover,  fully  satisfied  that  Mr.  Blake  has  fully  established  his  argu- 
ment in  regard  to  the  courses  which  are  open  to  the  Governor  in  case  he  acts  contrary 
to  the  advice  of  his  ministers. 

3.  Mr.  Blake  contends,  with  much  force,  that  after  having  received  much  advice, 
it  is  impossible  for  him  to  act  on  his  own  unaided  judgment ;  but  as  to  this,  I  would 
observe  that  in  the  case  suggested,  his  judgment  would  not,  in  fact,  have  been  unaidi>cL 
Having  had  recourse  to  the  advice  of  his  ministers,  and  having  fully  heard  them,  the 
Governor  General  would  be  thoroughly  instructed  as  to  the  merits  of  the  case,  and 
would  then  be  competent  to  judge  of  the  course  which  it  would  be  advisable  for  him  to 
take  ;  he  would  be  acting  under  the  advice  of  his  ministers,  notwithstanding  that  he 
might  not  feel  himself  able  to  act  according  to  that  advice.  I  think  this  view  of  the 
position  deserves  consideration,  though  I  should  not  wish  to  be  understood  as  now  laying 
down  any  definite  rule  on  a  subject,  with  respect  to  which  you  are  aware  that  I  incline 
to  think  it  more  in  accordance  with  the  true  spirit  of  the  constitution,  that  no  unyield- 
ing rule  should  be  maintained. 

4.  But  although  I  may  be  unable  to  agree  entirely  in  Mr.  Blake's  conclusion  (and 
I  need  hardly  say  that  my  sense  of  his  great  ability  and  experience  causes  me  to  difier 
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from  him,  even  in  a  limited  degree,  with  much  reluctance),  there  can  be  no  doubt  that 
the  attention  which  the  whole  question  has  received,  has  been  of  much  value,  and  I  am 
glad  to  be  able  te, agree  with  Mr.  Blake  that  the  experience  of  the  last  ten  years  does 
not  indicate  the  probability  of  any  grave  difficulty  occurring. 

I  have,  (fee, 

CARNARVON. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  21st  November,  1876. 

Department  of  Justice,  Ottawa,  16th  November,  1876. 

Upon  the  despatch  of  the  Earl  of  Carnarvon  of  31st  October,  1876,  referring  to 
the  memorandum  of  the  undersigned,  of  6th  September,  upon  the  subject  of  the  dis- 
allowance of  provincial  Acts,  the  undersigned  begs  to  report  as  follows  : — 

Lord  Carnarvon,  referring  to  the  argument  that  it  is  impossible  for  the  governor 
to  act  against  the  advice  of  his  ministers  on  his  own  unaided  judgment,  observes  that 
in  the  case  suggested,  the  governor's  judgment  would  not,  in  fact,  have  been  unaided  ; 
that  having  recourse  to  the  advice  of  his  ministers,  and  having  fully  heard  them,  he 
would  be  thoroughly  instructed  as  to  the  merits  of  the  case,  and  would  then  be  com- 
petent to  judge  of  the  course  which  it  would  be  advisable  for  him  to  take,  and  that  he 
would  ]>e  acting  under  the  advice  of  his  ministers,  notwithstanding  that  he  might  not 
feel  himself  able  to  act  according  to  that  advice. 

The  undersigned  ventures  to  suggest  that  it  can  hardly  be  assumed  that  the  gov- 
ernor is  aided  by  his  ministers'  advice  in  coming  to  a  conclusion  adverse  to  that  advice; 
it  seems  to  him  that  in  the  case  put  the  governor  is  acting  rather  .against  than  under 
the  advice  of  his  ministers,  and  that  his  judgment  may.  Without  impropriety  "be  called 
unaided,  since  his  conclusion  is  ba.sed,  not  on  his  ministers'  views,  which  he  overrules, 
but  on  opposite  views  evolved  by  himself  alone. 

The  undersigned,  who  is  very  sensible  of  the  kindness  of  Lord  Carnarvon's  lan- 
guage, has  thought  it  due  to  his  Lordship  to  make  this  statement  of  the  sense  in  which 
the  phrase  was  used. 

It  still  appears  to  him  that,  even  apart  from  the  constitutional  question,  the 
practical  difficulty  is  insuperable ;  but  his  main  position  throughout  has  been  that 
under  the  letter  and  spirit  of  the  constitution,  ministers  must  be  responsible  for  the 
governor's  action — a  position  obviously  untouched  by  the  criticism  to  which  he  has 
referred. 

While  the  undersigned  is  unable  to  alter  his  conclusions,  he  does  not  think  he  can 
usefully  add  to,  or  reiterate,  his  arguments ;  nor,  indeed,  does  he  understand  Lord  Car- 
narvon to  intend  a  prolongation  of  the  correspondence. 

He  regrets  that  the  discussion  has  not  resulted  in  an  agreement,  but  he  ventures  to 
hope  that  it  has,  at  any  rate,  decreased  the  probability  of  future  difficulty  on  a  question 
of  very  grave  importance. 

EDWARD  BLAKE, 

Minister  of  Jtistice. 

Copy  of  a  Report  of  the  Committee  of  the  Honourable  the  Privy  Council,  approved  by  His 
Excellency  the  Governor  in  Council  on  the  29th  November,  1882. 

The  Committee  in  Council  deem  it  their  duty  to  call  the  attention  of  Your  Excel- 
lency to  the  fact  that  in  several  provinces,  bills  passed  by  the  legislature  have  been 
reserved  for  the  Governor  General's  assent  by  their  Lieutenant  Governors  on  the  advice 
of  their  ministers. 

This  practice  is  at  variance  with  those  principles  of  constitutional  government  which 
obtain  in  England,  and  should  be  carried  out  in  Canada  and  its  provinces. 
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As  the  relations  between  the  Governor  General  and  his  responsible  advisers,  as 
well  as  his  position  as  an  imperial  officer,  are  similar  to  the  relations  of  a  Lieutenant 
Governor  with  his  ministers  and  his  position  as  a  Dominion  officer,  it  is  only  necessary 
to  define  the  duties  and  responsibilities  of  the  former  in  order  to  ascertain  those  of  a 
Lieutenant  Governor.  Now  it  is  clear  that  since  the  concession  of  responsible  govern- 
ment to  the  colonies,  the  advisers  of  the  Governor  General  hold  the  same  position  with 
regard  to  him,  as  the  imperial  ministry  does  with  respect  to  Her  Majesty.  They  have 
the  same  powers  and  duties  and  responsibilities.  They  ought  not  to  have,  and  of  right 
have  not,  any  greater  authority  with  respect  to  the  legislation  of  the  Canadian  Parlia- 
ment, than  the  Queen's  ministers  have  over  the  legislative  action  of  the  Imperial  Legis- 
lature. 

Now  in  England  the  ministry  of  the  day  must  of  necessity  have  the  confidence  of 
the  majority  in  the  popular  branch  of  the  legislature,  and  therefore  they  generally 
control,  or  rather  direct,  current  legislation. 

Should  however  any  bill  be  passed  notwithstanding  their  opposition  or  adverse 
opinion,  they  cannot  advise  its  rejection  by  the  sovereign. 

The  power  of  veto  by  the  Crown  is  now  admitted  to  be  obsolete  and  practically 
non-existent.  The  expression  Le  Roi  on  la  Heine  s'avisera,  has  not  being  heard  in  the 
British  Parliament  since  1707,  in  the  reign  of  the  Queen  Anne,  and  will  in  all  probabi- 
lity never  be  heard  again.  The  ministers  in  such  a  case,  if  they  decline  to  accept  the 
responsibility  of  submitting  the  bill  for  the  royal  assent,  must  resign  and  leave  to 
others  the  duty  of  doing  so. 

If,  notwithstanding  their  adverse  opinion  they  do  not  think  the  measure  such  as  to 
call  for  their  resignation,  they  must  submit  to  the  will  of  Parliament  and  advise  the 
sovereign  to  give  the  royal  assent  to  it. 

Under  the  same  circumstances  your  Excellency's  advisers  must  pursue  the  same 
course. 

The  right  of  reserving  bills  for  the  royal  assent,  conferred  by  the  British  North 
America  Act  was  not  given  for  the  purpose  of  increasing  the  power  of  the  Canadian 
ministers,  or  enabling  them  to  evade  the  constitutional  duty  above  refered  to. 

This  power  was  given  to  the  Governor  General  as  an  imperial  officer  and  for  the 
protection  of  imperial  interests.  It  arises  from  our  position  as  a  dependency  of  the 
empire,  and  to  prevent  legislation  which  in  the  opinion  of  the  Imperial  Government  is 
opposed  to  the  welfare  of  the  empire  or  its  policy. 

Por  the  exercise  of  this  power  the  Governor  General,  with  or  without  instructions 
from  Her  Majesty's  Government,  is  responsible  only  to  the  British  Government  and 
Pai'liament,  and  should  the  Canadian  Government  or  Parliament  deem  at  any  time  that 
the  power  has  been  exercised  oppressively,  improperly,  or  without  due  regard  to  the 
interests  of  the  Dominion,  their  only  course  is  to  appeal  to  the  Crown  and  eventually 
to  the  British  Parliament  for  redress. 

As  hjis  already  been  stated,  the  same  principles  and  reasons  apply,  mutatis  mutandis, 
to  provincial  governments  and  legislatures. 

The  Lieutenant  Governor  is  not  warranted  in  reserving  any  measure  for  the  assent 
of  the  Governor  General  on  the  advice  of  his  ministers.  He  should  do  so  in  his  capa- 
city of  a  Dominion  officer  only,  and  on  instructions  from  the  Governor  General.  It  is 
only  in  a  case  of  extreme  necessity  that  a  Lieutenant  Governor  should  without  such 
instructions  exercise  his  discretion  as  a  Dominion  officer  in  reserving  a  bill.  In  fact, 
with  facility  of  communication  between  the  Dominion  and  provincial  governments  such 
a  necessity  can  seldom  if  ever  arise. 

If  this  minute  be  concurred  in  by  your  Excellency,  the  committee  recommend 
that  it  be  transmitted  to  the  Lieutenant  Governors  of  the  several  provinces  of  the 
Dominion  for  their  instruction  and  guidance. 

JOHN  J.  McGEE, 

Clerk  of  the  Privy  Council. 
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1st  Session — 1st  Parliament. 


Report  of  the  Hono^irahle  the  Minister    of   Justice,  approved  hy   His  Excellency   the 
Governor  General  in  Council  on  the  j^th  July,  1868. 

Department  op  Justice,  Ottawa,  16th  June,  1868. 

With  reference  to  the  Imperial  "British  North  America  Act,  1867,"  and  also  to 
the  Order  in  Council  of  the  9th  instant,  on  the  memorandum  of  the  undersigned,  relative 
to  the  course  to  be  pursued  with  respect  to  the  Acts  passed  by  the  provincial  legisla- 
tures, the  undersigned  has  the  honour  to  report ; 

That  he  considers  the  Acts  (chapters  1  to  4,  7  to  13,  15,  16,  18,  21  to  28,  31,  33  to 
37,  39,  43,  46  to  51,  57  to  63,  68  to  72,  74  to  79),  passed  by  the  Legislature  of  the 
province  of  Ontario,  in  the  first  session  thereof,  to  be  free  from  objection  of  any  kind. 
He  therefore  recommends  that  the  same  be  respectively  left  to  their  operation. 

JOHN  A.  MACDONALD. 

Report  of  the  Honourable  the  Minister  oj  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  Jf.th  July,  1868. 

Department  of  Justice,  Ottawa,  1st  July,  1868. 

In  reference  to  the  following  Acts  passed  by  the  Legislature  of  the  province  of 
Ontario,  at  its  late  session,  the  undersigned  has  the  honour  to  report  as  follows  : — 

31  Vic,  cap.  6. — The  second  section  of  chapter  6  is  objectionable,  inasmuch  as  it 
declares  that  a  wilfully  false  statement  made  before  the  commissioners  authorized  to  be 
appointed  under  the  Act,  is  a  misdemeanour,  punishable  in  the  same  manner  as  wilful 
and  corrupt  perjury. 

This  is  legislation  respecting  the  Criminal  Law,  which  appertains  solely  to  the 
Parliament  of  the  Dominion,  and  the  undersigned  recommends  that  the  attention  of  the 
Government  of  Ontario  be  called  to  this  clause,  suggesting  that  it  should  Vje  repealed 
next  session,  and  no  action  taken  upon  it  meanwhile.  {Repealed  hy  Stat,  of  Ont.,  S'2nd 
Vic,  cap.  27,  1869.) 

31  Vic,  cap.  19. — The  40th  section  of  this  Act  is,  in  the  opinion  of  the  under- 
signed, liable  to  the  same  objection,  and  the  same  course  is  recommended.  [Repealed  by 
Stat,  of  Ont.,  32nd  Vic,  cap.  27,  1869.) 

31  Vic,  cap.  20. — The  82nd  and  83rd  sections  of  this  Act  are  objectionable  for 
the  same  reason.     {Repealed  by  Stat,  oj  Ont.,   32nd  Vic,  cap.  27,  1869.) 

31  Vic,  cap.  29. — The  50th  section  of  this  Act  is  objectionable  for  the  same  reason. 
(Repealed  by  Stat,  of  Ont.,  32nd  Vic,  cap.  27,  1869.) 
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31  Vic,  cap.  30. — The  12th  section  of  this  Act  provides  a  qualification:  "At  the 
parliamentary  elections."  This  clause,  if  it  is  meant  to  include  the  elections  to  the 
Parliament  of  Canada,  is  beyond  the  power  of  the  local  legislature.  {Repealed  hy  Stat, 
of  Ont.,  32nd  Vic,  cap.  27,  1869.) 

The  41st  section  of  the  Union  Act  provides,  that  all  the  laws  of  the  several  pro- 
vinces relating  to  the  parliamentary  elections  in  force  at  the  time  of  the  unicn,  f^hall 
remain  in  force  until  the  Parliament  of  Canada  otherwise  provides. 

If  the  clause  in  question  is  intended  merely  to  apply  to  Elections  for  the  Legisla- 
tive Assembly  of  Ontario,  it  is  inaccurate  in  expression. 

To  avoid  confusion,  the  Union  Act  confines  the  name  of  Parliament  to  the  general 
legislature — the  provincial  legislative  bodies  are  styled  uniformly  as  legislatures. 

The  undersigned  recommends  that  the  attention  of  the  Government  of  Ontario  be 
called  to  this  section,  and  suggests  that  the  same  should  be  amended,  so  as  to  limit  it 
expressly  to  elections  for  the  legislature  of  Ontario. 

JOHN  A.  MACDONALD. 

Report   of  the   Honourable    the    Minister   of  Justice  approved   by   His  Excellency    the 
Governor  General  in  Council  on  the  5th  November,  1868. 

Department  of  Justice,  Ottawa,  2nd  November,  1868. 

The  undersigned  has  the  honour  to  report  that  after  full  consideration  he  is  of 
opinion  that  the  following  Acts  passed  by  the  legislature  of  the  province  of  Ontario  at 
its  last  session,  31st  Victoria,  should,  in  addition  to  those  mentioned  in  his  report  of 
16th  June  last,  be  left  to  their  operation,  viz.  : — 

(Chapters  14,  32,  40,  41,  42,  44,  45,  52  to  56,  65  to  67,  and  73.) 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 


Report  of  tlie  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  5th  November,  1868. 

Department  op  Justice,  Ottawa,  2nd  November,  1868. 

With  reference  to  his  report  of  the  1st  July  last,  the  undersigned  has  the  honour 
further  to  report  as  to  the  following  Acts  passed  by  the  legislature  of  the  province  of 
Ontario,  at  its  last  session,  viz.  : — 

31  Vic,  cap.  17. — That  the  first  section  of  cap.  17,  which  continues  the  Bank- 
ruptcy Act  passed  by  the  late  province  of  Canada,  being  7th  Vic,  cap.  10  ;  and  the  3rd 
section,  which  extends  the  period  limited  by  the  4th  clause  of  the  29th  and  30th  Vic, 
cap.  14,  for  the  continuation  of  the  operation  of  certain  savings  banks,  are  objection- 
able, as  they  profess  to  deal  with  the  subject  of  bankruptcy  and  savings  banks,  which, 
by  the  British  North  America  Act,  are  within  the  exclusive  jurisdiction  of  the  Parlia- 
ment of  Canada, 

31  Vic,  cap.  38,  intituled,  "  An  Act  to  incorporate  the  Clifton  Suspension  Bridge 
Company." 

That  this  Act  is  objectionable,  inasmuch  as  it  incorporates  a  company  for  the  pur- 
pose of  the  construction  of  a  bridge  beyond  the  limits  of  the  province  of  Ontario.  It 
is  especially  desirable  that  this  Act  should  be  repealed,  inasmuch  as  its  promoters,  hav- 
ing ascertained  the  invalidity  of  the  Act  in  question,  procured  another  Act  of  incor- 
poration from  the  Parliament  of  Canada  at  its  last  session,  being  31st  Vic,  cap.  37. 
The  same  parties  have,  therefore,  two  Acts  of  incorporation,  and  might  set  up  preten- 
sions to  build  two  bridges  under  them. 
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31  Vic,  cap.  64,  intituled,  "An  Act  to  incorporate  the  Board  of  Trade  of  the 
town  of  Guelph." 

That  it  may  be  doubted  whether  this  Act  is  not  altogether  ultra  vires,  as  it  incor- 
porates a  company  for  the  purpose  of  promoting  and  extending  the  trade  and  commerce 
of  the  province,  and  as  legislation  relating  to  the  regulation  of  trade  and  commerce  is 
expressly  committed  to  the  Parliament  of  the  Dominion  by  the  Union  Act. 

The  undersigned,  however,  would  have  recommended  that  the  Act  should  be  left  to 
its  operation,  were  it  not  for  the  22nd  and  23rd  clauses,  the  first  of  which  is  an  express 
provision  affecting  the  regulations  of  trade  and  commerce  ;  and  the  second  concerns  the 
criminal  law,  both  of  which  subjects  are  evidently  beyond  the  powers  of  the  local 
legislature. 

31  Vic,  cap.  5. — That  the  6th  clause  of  cap.  5  is  objectionable,  inasmuch  as  it 
declares  certain  counterfeiting  or  imitation  of  stamps  or  stamped  paper  for  the  purposes 
of  that  Act  to  be  perjury,  which  is  legislation  respecting  the  Criminal  Law. 

The  undersigned  recommends  that  the  attention  of  the  local  government  be  called 
to  the  above,  in  order  that  the  several  clauses  may  be  repealed  during  the  coming  meet- 
ing of  the  legislature  of  Ontario. 

All  which  is  respectfully  submitted. 


JOHN  A.  MACDONALD. 
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ONTARIO,  32-33  VICTORIA,  1868-69. 


2nd  Session — 1st  Parliament. 


On  a  report  from  the  Honourable  the  Minister  of  Justice,  dated  19  th  February, 
1869,  approved  by  his  Excellency  the  Governor  General  in  Council  on  the  22nd  February, 
1869,  the  following  Acts  passed  in  the  session  above  mentioned,  being  considered  as  free 
from  objection,  were  allowed  to  go  into  operation,  viz.  : — 

Chapters  2,  4,  5,  7  to  20,  24,  25,  27  to  29,  31,  35,  37,  38,  40,  41,  43,  44,  46,  47,  49 
to  55,  57,  59,  60,  63  to  65,  67  to  69,  71  to  74,  76  to  79,  81  to  85. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the 
Governor  General  in  Council,  on  the  17th  July,  1869. 

Department  of  Justice,  Ottawa,  12th  July,  1869. 

The  undersigned  has  the  honour  to  report,  that  after  full  consideration  he  is  of 
opinion  that  the  following  Acts,  passed  by  the  legislature  of  the  province  of  Ontario, 
at  its  second  session  (32nd  Vic.)  should,  in  addition  to  those  mentioned  in  his  report  of 
the  19th  February  last,  be  left  to  their  operation,  viz.  : — 

Chapters  23,  32,  33,  39,  42,  45,  48,  58,  61,  62,  66,  70,  76  and  80. 

Cap.  30. — The  undersigned  also  recommends  that  cap.  30,  entitled  :  "An  Act  to 
provide  for  Registration  of  Births,  Marriages,  and  Deaths,"  be  left  to  its  operation.  At 
the  same  time  he  feels  it  incumbent  upon  him  to  express  his  doubt  whether  the  subject 
of  legislation  in  this  Act  comes  within  the  provision  of  the  92nd  clause  of  "The  British 
North  America  Act,  1867  ";  and  as  to  the  16th  clause,  whether  the  expression  that  the 
party  on  conviction  shall  forfeit  the  sum  of  fifty  dollars  to  Her  Majesty,  may  not  be  held 
to  vest  in  the  Crown,  for  the  purposes  of  the  Dominion  the  amount  of  the  penalty. 
These  doubts  can  only  be  solved  by  judicial  decision. 

Cap.  34. — He  also  recommends  that  cap.  34,  entitled  "  An  Act  relating  to  Mining," 
be  left  to  its  operation.  He  would  venture,  however,  to  express  a  doubt  whether 
sections  34  and  35  would  not  be  held  to  be  a  portion  of  the  Criminal  Law. 

Cap.  36. — He  also  recommends  that  cap.  36,  entitled,  "An  Act  to  amend  and  con- 
solidate the  law  respecting  the  Assessment  of  Property  in  the  province  of  Ontario,"  be 
left  to  its  operation. 

He  is  inclined  to  believe,  however,  that  section  177  is  ultra  vires,  inasmuch  as  it  in 
eflPect  declares,  that  any  unjust  or  fraudulent  insertion  in  the  name  of  any  person  on  any 
assessor  or  collector's  roll  shall  be  a  criminal  fraud,  (as  contra-distinguished  from  a 
civil  fraud),  liable  to  be  tried  befoi'e  a  court  of  competent  jurisdiction.  This  must 
mean  a  court  of  criminal  jurisdiction.  And  it  further  declares  that  on  conviction  the 
party  shall  be  liable  to  fine  and  imprisonment. 

It  is  difficult  to  avoid  the  conclusion  that  this  clause  makes  the  act  of  the  fraudu- 
lent person  a  misdemeanour,  and  if  so,  it  is  a  portion  of  the  Criminal  Law.  It  is  a  pro- 
vision, however,  so  just  in  itself,  that  the  undersigned  is  unwilling  to  object  to  it,  and 
leaves  the  objection  to  be  taken  before  the  courts. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 
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Report  of  the  Honourable   the  Minister  of  Justice   approved   hy  His   Excelleticy   the 
Governor  General  in   Council  on  the  17th  July,  1869. 

Department  of  Justice,  Ottawa,  14th  July,   1869. 

With  reference  to  the  following  Acts  passed  by  the  legislature  of  the  province 
of  Ontario,  at  its  second  session  (32  Victoria),  the  undersigned  has  the  honour  to  report, 
as  follows : — 

That  chapter  3,  intituled :  "  An  Act  to  define  the  privileges,  immunities  and 
powers  of  the  Legislative  Assembly,  and  to  give  summary  protection  to  persons  em- 
ployed in  the  publication  of  Sessional  Papers,"  is  objectionable. 

By  the  18th  clause  of  "The  British  North  America  Act,  1867,"  it  is  enacted,  that 
the  privileges,  immunities  and  powers  to  be  held,  enjoyed  and  exercised  by  the  Senate 
and  by  the  House  of  Commons  of  the  Dominion  of  Canada,  shall  be  such  as  shall  be 
from  time  to  time  defined  by  Act  of  the  Parliament  of  Canada,  but  so  that  the  same 
shall  never  exceed  those  held,  enjoyed  and  exercised  at  the  passing  of  such  Act  by  the 
House  of  Commons  of  the  United  Kingdom. 

It  is  to  be  assumed  that  the  power  to  pass  an  Act  defining  those  privileges  was 
conferred  upon  the  Parliament  of  Canada  on  the  ground  that,  without  such  a  provision, 
the  Parliament  of  Canada  could  not  have  passed  any  such  Act. 

It  is  clear  from  the  current  of  judicial  decision  in  England  that  neither  of  the 
branches  of  a  colonial  legislature  have  any  inherent  right  to  the  privileges  of  the 
Imperial  Parliament. 

Perhaps,  however,  under  the  legislative  powers  given  to  the  Parliament  of  the 
Dominion  by  the  9l8t  section  of  the  Union  Act,  to  make  laws  "for  the  peace,  order 
and  good  government  of  Canada,"  it  might  have  passed  an  Act  without  any  enabling 
power  from  the  paramount  authority  establishing  and,  defining  the  privileges  of  its  two 
chambers. 

However  this  may  be  with  respect  to  the  general  Parliament,  it  is  to  be  observed 
that  there  is  no  clause  in  the  Union  Act  similar  to  the  18th,  giving  to  the  provincial 
legislatures  power  to  define  or  establish  their  privileges  and  that  no  general  powers  of 
legislation  for  the  good  government  of  the  provinces,  are  given  to  their  legislatures. 
Their  powers  are  strictly  limited  to  those  conferred  by  the  92nd,  93rd,  94th  and  95th 
clauses  of  the  Union  Act. 

By  the  Act  in  question  it  will  be  seen  that  the  legislature  of  Ontario  has  declared 
that  the  Legislative  Assembly  and  its  members  shall  enjoy  the  same  privileges  as  those 
exercised  by  the  House  of  Commons  of  Canada. 

It  would  seem,  therefore,  that  this  Act  is  in  excess  of  the  power  of  the  provincial 
legislature. 

If  it  has  any  power  to  legislate  on  the  matter  at  all,  it  seems  to  follow  that  while 
the  general  Parliament  can  under  the  18th  clause,  confer  no  greater  privileges  than 
those  enjoyed  by  the  Imperial  House  of  Commons,  the  provincial  legislature  being 
bound  by  no  such  limitation,  might,  if  it  were  so  disposed,  confer  upon  itself  and  its 
members  privileges  in  excess  of  those  belonging  to  the  House  of  Commons  of  England. 

That  the  second  section  of  Chapter  22,  intituled  :  "An  Act  to  amend  chapter  15 
of  the  Consolidated  Statutes  of  Upper  Canada,  intituled  :  '  An  Act  respecting  County 
Courts,'  "  is  also  objectionable. 

That  section  provides  that  the  judges  of  those  courts  are  to  hold  office  during 
pleasure,  and  shall  be  subject  to  removal  by  the  Lieutenant-Governor  for  inability, 
incapacity,  or  misbehaviour,  established  to  the  satisfaction  of  the  Lieutenant-Governor 
in  council. 

^\^By  the  96th  clause  of   the  Union  Act  the  Governor  General  is  to  appoint    County 
Court  judges  ;  and   by  the  100th   clause,  the  salaries,  allowances  and  pensions  of  those 
judges  are  to  be  fixed  and  provided  for  by  the  Parliament  of  Canada. 
^.isiii.  The  inconveniences  that   may  arise  from   the  appointing  power  being  in  the  Gov- 
ernor General,  and  the  power  of  removal  also  in  him,  at  his  pleasure,  while  there  at  the 
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same  time  exists  aa  independent  power  of  removal  in  the  Lieutenant-Governor,  are 
obvious. 

The  provincial  legislature  evidently  considered  itself  empowered  to  pass  such  an 
Act  by  the  14th  subsection  of  the  92nd  clause  of  the  Union  Act,  by  which  the  pro- 
vincial legislatures  have  power  to  make  laws  in  relation  to  the  administration  of 
justice  in  the  province,  including  the  constitution,  maintenance  and  organization  of 
provincial  courts. 

That  the  6th  section  of  chapter  1,  being  the  Supply  Bill  for  1869,  is  also  objec- 
tionable, as  by  the  96th  and  100th  clauses  of  the  Union  Act  it  is  provided  that  the 
Governor  General  shall  appoint  the  judges  of  the  superior  courts,  and  the  Parlia- 
ment of  Canada  shall  fix  and  provide  their  salaries,  allowances  and  pensions  ;  it  would 
seem  that  the  judges  of  those  courts  cannot  properly,  and  without  a  breach  of  its  pro- 
visions, receive  emolument  of  any  kind  from  any  but  the  power  which  appoints  and 
pays  them  the  legal  salaries  attached  to  their  judicial  positions.  On  these  three  Acts, 
the  undersigned,  on  the  20th  February  last,  made  a  report  to  your  Excellency,  which 
you  were  pleased  to  transmit  to  the  Secretary  of  State  for  the  Colonies,  for  the  purpose 
of  being  referred  to  the  law  officers  of  the  Crown  in  England  ;  and  the  Attorney  and 
Solicitor  General  have  given  their  opinion,  that  it  was  not  competent  for  the  legislature 
of  Ontario  to  pass  those  Acts,  or  either  of  them. 

The  undersigned  recommends  that  the  attention  of  the  Government  of  Ontario 
be  called  to  the  two  first  mentioned  Acts,  and  the  6th  clause  of  the  last  Act,  suggest- 
ing that  they  should  be  repealed  next  Session,  and  no  action  taken  upon  them  meanwhile. 

He  recommends  also  that  a  copy  of  Lord  Granville's  despatch  on  the  subject,  and 
of  the  opinion  of  the  law  officers  of  the  Crown,  be  transmitted,  with  any  Order  in 
Council,  that  may  be  adopted  on  this  report,  to  the  Government  of  Ontario 


JOHN  A.  MACDONALD. 


Tlie  Under  Secretary  of  State,  Colonial  Office,  to  the  Law  Officers  of  the  Crotvn. 

Downing  Street,  27th  April,  1869. 

Sir, — I  am  directed  by  Earl  Granville  to  transmit  to  you  copies  of  a  despatch  from 
the  Governor  General  of  the  Dominion  of  Canada,  No.  22,  of  the  11th  March,  1869, 
and  of  a  report  from  the  Minister  of  Justice,  inclosed  therein,  upon  certain  Acts  passed 
by  the  legislature  of  the  province  of  Ontai"io,  and  to  the  request  that  you  will,  jointly 
with  the  Solicitor  General  and  Attorney  General,  favour  his  Lordship  with  your  opinion, 
whether  it  was  competent  for  that  legislature  to  pass  these  Acts,  or  any  of  them. 

Copies  of  the  commission  and  instructions  to  Sir  J.  Young  are  annexed. 

I  am,  (fee, 

FREDERICK  ROGERS. 


The  Law  Officers  of  the  Croivn  to  the  Secretary  of  State,  Colonial  Office. 

Temple,  4th  May,  1869. 

My  Lord, — We  are  honoured  with  your  Lordship's  commands,  signified  in  Sir 
Frederick  Rogei-s's  letter  of  the  27th  April,  1869,  stating  that  he  was  directed  by  your 
Lordships  to  transmit  to  us  copies  of  a  despatch  from  the  Governor  General  of  the 
Dominion  of  Canada.  No.  22,  of  the  11th  March,  1869,  and  of  a  report  from  the 
Minister  of  Justice,  inclosed  therein,  upon  certain  Acts  passed  by  the  legislature  of 
the  province  of  Ontario,  and  to  request  that  we  would  favour  your  Lordship  with  our 
opinion,  whether  it  was  competent  for  that  legislature  to  pass  the  Acts,  or  any  of  them. 

Sir  Frederick  Rogers  was  pleased  to  add,  that  copies  of  the  commission,  with 
instructions  to  Sir  John  Young,  were  annexed.        J 
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In  obedience  to  your  Lordship's  commands,  we  have  the  honour  to  report — 
That  we  have  considered  the  three  several  Acts  to  which  your  Lordship  has 
been  pleased  to  direct  our  attention,  and  we  are  of  opinion  that  it  was  not  competent 
for  the  legislature  of  the  province  of  Ontario  to  pass  such  Acts,  or  either  of  them. 
We  consider  them  inconsistent  with  the  provisions  of  sections  92  and  96  of  "  The  British 
North  America  Act." 

We  have,  tfec.,' 

R.  P.  COLLIER. 
J.  D.   COLERIDGE. 

The  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Downing  Street,  8th  May,  1869. 

Sir, — In  compliance  with  the  request  contained  in  your 
Chap.  3.— "An  Act  to  de-  despatch,  No.  22,  of  the  11  th  March  last,  I  caused  a  reference 
fine  the  privileges,  imrauni-  to  be  made  to  the  law  officers  of  the  Crown,  respecting  the 
ties^and  ^wers  of  the  Legis-  validity  of  certain  Acts  mentioned  in  the  margin,  lately 
give  summary^  protection  to  Passed  by  the  legislature  of  Ontario,  and  of  a  clause  con- 
persons  employed  in  the  pub-  tained  in  the  Supply  Bill  for  1869,  passed  by  the  same  legis- 
™|f"  "29^-!-^"  An'  ^cr^to  ^*^"^^'  relating  to  the  increase  of  the  salaries  of  the  judges 
amend  Chapter  15  of  the  Con.    o^  ^he  Supreme  Courts  of  the  province. 

Statutes  of   Upper  Canada,  I  transmit   to  you,  for  your  information,  and  for  that  of 

ingciutty'courts/"''*''''*"'*'  ^O"''  ^"^^  Council,  the  inclosed  copies  of  the  reply  which 
has  been  received  from  the  law  officers,  and  of  the  letter 
from  this  office,  in  which  their  opinion  was  requested. 

I  have,  &c., 

GRANVILLE. 

Copy  of  a  Report  of  a  Committee  of  tlie  Hotiourahle  ilie  Privy  Council,  approved  by  His 
Excellency  the  Governor  General  in  Council  on  the  17th  ,Tuly,  1869. 

On  the  recommendation,  dated  12th  July,  1869,  from  the  Honourable  the  Minister 
of  Justice,  the  committee  advise  that  so  much  of  the  despatch  from  the  Secretary  of 
State  for  the  Colonies  to  your  Excellency,  dated  the  8th  May  last,  as  refers  to  Acts  of 
the  provincial  legislatures,  which  flight  relate  to  any  of  the  classes  of  subjects  men- 
tioned in  the  7th  paragraph  of  the  royal  instructions,  or  which  might,  in  your  Excel- 
lency's opinion,  be  unconstitutional  or  in  excess  of  the  powers  of  the  local  body,  be 
transmitted  to  the  Lieutenant-Governors  of  the  several  provinces,  for  their  information 
and  guidance ;  and  also,  that  a  copy  of  the  said  7th  paragraph  be  forwarded  therewith. 

WM.  H.  LEE, 

Clerk  Privy  Council. 

Extract  from  the  Despatch  of  the  Secretary  of  State  for  the  Colonies,   dated  Downing 

Street,  8th  May,  1869,  and  No.  85. 

I  have  the  honour  to  acknowledge  the  receipt  of  your  despatch.  No.  23,  of  the  11th 
March,  asking  for  instructions  as  to  the  course  which  you  should  pursue  with  regard  to 
any  Act  of  the  provincial  legislatures  which  might  relate  to  any  of  the  classes  of  sub- 
jects mentioned  in  the  7th  paragraph  of  the  royal  instructions,  or  which  might,  in  your 
opinion,  be  unconstitutional,  or  in  excess  of  the  power  of  the  local  body. 

The  prohibitions  in  the  7th  paragraph  of  the  royal  instructions,  with  one  quali- 
fication, rest  on  grounds  of  imperial  policy,  and  therefore  the  Governor  General  of  the 
Dominion  is  not  at  liberty,  even  on  the  advice  of  his  ministers,  to  sanction  or  assent  to 
any  provincial  law  in  violation  of  them.  He  would,  indeed,  be  bound  to  instruct  the 
Lieutenant-Governor  of  the  province  not  to  give  such  assent. 
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The  qualification  to  which  I  have  above  referred  is  this,  that  while  the  Governor 
General  is  not  at  liberty  to  sanction  the  passing  of  a  law  making  any  donation  or  gratuity 
to  himself,  it  would  be  for  his  ministers  to  consider  whether  they  should  advise  him  to 
consent  to  a  donation  by  the  province  to  the  Lieutenant-Governor,  and  he  would  be  at 
liberty  to  follow  that  advice  with  regard  to  the  second  point.  If  the  Governor  General 
were  advised  by  his  ministry  to  disallow  any  provincial  Act  as  illegal  or  unconstitutional, 
it  would,  in  general,  be  his  duty  to  follow  that  advice,  whether  or  not  he  concurred  in 
that  opinion.  If  he  were  advised  by  his  ministry  to  sanction  any  Act  which  appeared 
to  him  illegal,  it  would  be  his  duty  to  withhold  his  sanction,  and  refer  the  question  to 
the  Secretary  of  State  for  instructions. 

The  same  course  might  be  taken  if  the  Act  recommended  for  his  sanction  by  his 
ministers  appeared  gravely  unconstitutional ;  but  it  is  impossible  to  relieve  the  Governor 
General  from  the  duty  of  judging,  with  respect  to  each  particular  case,  whether  the 
objection  to  an  Act,  not  of  doubtful  legality,  is  sufficiently  grave  as  under  all  circum- 
stances to  warrant  a  refusal  to  act  at  once  on  the  advice  tendered  to  him. 


Copy  of  the  1th  Section  of  Royal  Instructions  referred  to. 

VIT.  And  for  the  execution  of  so  much  of  the  powers  vested  in  you  by  virtue  of 
Assent  to  Bills.  "  The  British  North  America  Act,  1867,"  as  relates  to  the  declaring  either 
that  you  assent  in  Our  name  to  Bills  passed  by  the  Houses  of  Parliament,  or  that  you 
withhold  Our  assent  therefrom,  or  that  you  reserve  such  Bills  for  the  signification  of 
Our  pleasure  thereon,  it  is  Our  will  and  pleasure  that  when  any  Bill  is  presented  to  you 
for  Our  assent,  of  either  of  the  classes  hereinafter  specified,  you  shall  (unless  you  think 
proper  to  withhold  Our  assent  from  the  same)  reserve  the  same  for  the  signification  of 
Our  pleasure  thereon ;  subject,  nevertheless,  to  your  discretion,  in  case  you  should  be 
Bills  to  be  of  opinion  that  an  urgent  necessity  exists,  requiring  that  such  Bill  be  brought 
reserved.  into  immediate  operation,  in  which  case  you  are  authorized  to  assent  to  such 
Bill  in  Our  name,  transmitting  to  us  by  the  earliest  opportunity  the  Bill  so  assented, 
with  your  reasons  for  assenting  thereto,  that  is  to  say  : — 

1.  Any  Bill  for  the  divorce  of  persons  joined  together  in  Holy  Matrimony. 

2.  Any  Bill  whereby  any  grant  of  land  or  money,  or  other  donation  or  gratuity, 
may  be  made  to  yourself. 

3.  Any  Bill  whereby  any  paper  or  other  currency  may  be  made  a  legal  tender, 
except  the  coin  of  the  realm,  or  other  gold  or  silver  coin. 

4.  Any  ]5ill  imposing  difi*erential  duties. 

5.  Any  Bill,  the  provisions  of  which  shall  appear  inconsistent  with  obligations 
imposed  upon  Us  by  treaty. 

6.  Any  Bill  interfering  with  the  discipline  or  control  of  Our  forces  in  Our  said 
Dominion. 

7.  Any  Bill  of  an  extraordinary  nature  and  importance,  whereby  Our  prerogative, 
or  the  rights  and  property  of  Our  subjects  not  residing  in  Our  said  Dominion,  or  the 
Trade  and  Shipping  of  the  United  Kingdom  and  its   dependencies,  may   be  prejudiced. 

8.  Any  IJill  containing  provisions  to  which  Our  assent  has  been  refused,  or  which 
has  been  disallowed  by  Us. 

Mr.  Assistant  Secretary  Patteson  to  Under  Secretary  of  State. 

Provincial  Secretary's  Office,  Toronto,  27th  September,  1869. 

Sir, — I  am  commanded  by  the  Lieutenant-Governor  to  transmit  to  you,  for  the  in- 
formation of  his  Excellency  the  Governor  General,  a  copy  of  a  minute  passed  by  the 
Executive  Council  of  Ontario,  having  reference  to  three  Acts  of  the  Ontario  legislature 
passed  at  its  last  session,  and  pronounced  objectionable  in  a  report  of  a  committee  of 
the  Privy  Council,  made  on  the  17th  July  last,  founded  upon  a  report  of  the  Minister 
of  Justice,  bearing  date  the  lith  of  the  same  month,  copies  of  which  documents,  as  also 
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of  a    despatch  and   enclosures  from   the  Colonial    Office,    were    communicated   to    the 
Lieutenant-Governor  by  letter  from  the  Under  Secretary  of  State  for  the  Provinces. 

A  copy  of  the  report  of  the  Attorney  General  of  Ontario,  upon  which  action  has 
been  taken  by  the  Executive  Council,  is  also  transmitted  herewith. 

I  have,  &c., 

THOS.  C.  PATTESON, 

Assistant  Secretary. 

Report   of   Honourable  Attorney  General   Macdonald,    approved   by   His   Honour   the 
Lieutenant-Governor  of  Ontario  in  Council,  on  the  21st  September,  1869. 

The  undersigned,  to  whom  his  Excellency  the  Lieutenant-Governor  referred  the 

letter  of  the  Under  Secretary  of  State,  at  Ottawa,  dated  the  24th  day  of  July  last, 

transmitting  therewith   certain   reports  and  communications    as    per  margin,    and  all 

bearing  on  specific  objections  to  three  several  Acts  passed 

J-  ^i^'P^T*  9^  the  Honour-  during   the  last    session  of  the  Ontario  legislature,  has  the 

able  the  Minister  of  Justice,  ,  <='    ,  i      -^    .1       i>  n       •  1  j-  i.        1  •     -n        1 

dated  14th  July,  1869,  with  honour  to  submit   the   following  observations  tor  his  Lxcel- 

couy  of    Minute  of    Privy  lency's  consideration : — 

SrdatedlTth  Jufv  Sgo!"^'  ^'^^^  respect  to  chapter  3,  intituled  :  "  An  Act  to  define 

the   privileges,    immunities   and    powers    of   the    Legislative 

2.  A  copy  of  Despatch  of  Assembly,  and  to  give  summary  protection  to  persons  employed 
MhiS'  If  HirExcdle^cy  ^^  publication  of  Sessional  Papers,"  it  is  said  the  powers  of 
the  Governor  General.  the  legislature  of   Ontario  are  strictly  limited  to  those  con- 

3.  Cony  of  letter  frouv  ferred  by  the  92nd,  93rd,  94th  and  95th  clauses  of  the  Union 
Under  Secretary  of  State  to      .    ,     ,1    '\.    ,,  •  1  j    r         j  .1 

Law  Officers  of  the  Crown,  ^*^^»  ^"^*  there   is  no  general  power  conferred  on  the  respec- 

dated  27th  April,  1869,  and  tive  local  legislatures  to  enact  laws  for  the  good  government 

letter  from  Law  Officers  of  Qf  ^j^g  provinces,  as  there  has  been  to  the  general  or  Dominion 

the  Crown,  dated  4th  May,  ,      .  ,    ,  1.1^,1  ^  ••  ,    •       i  .     ,, 

1869,  with  their  oi)inion,  ad-  legislature  ;  and  that  the  expressed  provision  contained  in  the 

dressed  to  the  Right  Honour-  18th  section  of  the  Union  Act,  granting  to  the  Senate  and 
ColoniarMinbtel  ^''■^"'''"^'  House  of  Commons  of  Canada,  and  to  the  members  thereof 
respectively,  "  shall  be  such  as  are  from  time  to  time  defined 
by  the  Act  of  the  Parliament  of  Canada,  but  so  that  the  same  shall  never  exceed  those, 
at  the  passing  of  this  Act,  held,  enjoyed  and  exercised  by  the  Commons  House  of  Par- 
liament of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  by  the  members 
thereof,"  shows  that  without  such  a  provision  the  Parliament  of  Canada  could  not  have 
passed  such  an  Act.  On  these  grounds  it  has  been  concluded  that  the  Ontario 
Statute  under  consideration,  is  in  excess  of  the  powers  of  the  Ontario  legislation. 

To  justify  this  conclusion,  it  is  said  that  if  the  local  legislature  can  pass  such  a 
law,  because  it  is  not  transmitted,  it  may  pass  a  law  exceeding  the  limitation  which  has 
been  placed  on  the  Dominion  Parliament  by  the  18th  section  of  the  Union  Act. 

It  may  not  be  quite  easy  to  define  precisely  what  power  the  local  legislature  may 
•or  may  not  lawfully  exercise  on  the  very  numerous  subjects  which  are  within  its  juris- 
diction. 

It  cannot  be  denied  that  the  legislature  must  possess  the  power,  if  not  by  mere 
regulation,  by  statute,  at  any  rate,  to  provide  for  the  orderly  course  of  its  proceedings  ; 
for  freedom  from  arrest  of  its  members  whilst  attending  their  duties,  and  for  a  reason- 
able time  before  and  after  each  session  ;  for  freedom  of  speech,  not  only  against  the 
Crown,  but  against  private  persons  ;  for  the  right  to  publish  and  distribute  generally 
such  matters  as  may  be  deemed  conducive  to  the  public  interest,  without  the  risk  of 
suit  for  publishing  what  might  be  otherwise  deemed  to  be  defamatory ;  and  for  the 
punishment  of  all  persons  guilty  of  contempt  in  the  face  of  the  House,  or  before  its 
<5ommittees. 

For   without  such  protection  the  legislature   would   be    unable  to    maintain  its 
dignity,  and   would  be  more  feeble  than  a  justice  of  the  peace,  who  has  a  right  to 
punish  for  contempt  committed  at  his  petty  sessions. 
6i 


86  ONTARIO    LEGISLATION 


The  qualification  to  which  I  have  above  referred  is  this,  that  while  the  Governor 
General  is  not  at  liberty  to  sanction  the  passing  of  a  law  making  any  donation  or  gratuity 
to  himself,  it  would  be  for  his  ministers  to  consider  whether  they  should  advise  him  to 
consent  to  a  donation  by  the  province  to  the  Lieutenant-Governor,  and  he  would  be  at 
liberty  to  follow  that  advice  with  regard  to  the  second  point.  If  the  Governor  General 
were  advised  by  his  ministry  to  disallow  any  provincial  Act  as  illegal  or  unconstitutional, 
it  would,  in  general,  be  his  duty  to  follow  that  advice,  whether  or  not  he  concurred  in 
that  opinion.  If  he  were  advised  by  his  ministry  to  sanction  any  Act  which  appeared 
to  him  illegal,  it  would  be  his  duty  to  withhold  his  sanction,  and  refer  the  question  to 
the  Secretary  of  State  for  instructions. 

The  same  course  might  be  taken  if  the  Act  recommended  for  his  sanction  by  his 
ministers  appeared  gravely  unconstitutional ;  but  it  is  impossible  to  relieve  the  Governor 
General  from  the  duty  of  judging,  with  respect  to  each  particular  case,  whether  the 
objection  to  an  Act,  not  of  doubtful  legality,  is  sufficiently  grave  as  under  all  circum- 
stances to  warrant  a  refusal  to  act  at  once  on  the  advice  tendered  to  him. 

Copy  of  the  1th  Section  of  Royal  Instructions  referred  to. 

VII.  And  for  the  execution  of  so  much  of  the  powers  vested  in  you  by  virtue  of 
Assent  to  Bills.  "  The  British  North  America  Act,  1867,"  as  relates  to  the  declaring  either 
that  you  assent  in  Our  name  to  Bills  passed  by  the  Houses  of  Parliament,  or  that  you 
withhold  Our  assent  therefrom,  or  that  you  reserve  such  Bills  for  the  signification  of 
Our  pleasure  thereon,  it  is  Our  will  and  pleasure  that  when  any  Bill  is  presented  to  you 
for  Our  assent,  of  either  of  the  classes  hereinafter  specified,  you  shall  (unless  you  think 
proper  to  withhold  Our  assent  from  the  same)  reserve  the  same  for  the  signification  of 
Our  pleasure  thereon ;  subject,  nevertheless,  to  your  discretion,  in  case  you  should  be 
Bills  to  be  of  opinion  that  an  urgent  necessity  exists,  requiring  that  such  Bill  be  brought 
reserved,  jnto  immediate  operation,  in  which  case  you  are  authorized  to  assent  to  such 
Bill  in  Our  name,  transmitting  to  us  by  the  earliest  opportunity  the  Bill  so  assented, 
with  your  reasons  for  assenting  thereto,  that  is  to  say  : — 

1.  Any  Bill  for  the  divorce  of  persons  joined  together  in  Holy  Matrimony. 

2.  Any  Bill  whereby  any  grant  of  land  or  money,  or  other  donation  or  gratuity, 
may  be  made  to  yourself. 

3.  Any  Bill  whereby  any  paper  or  other  currency  may  be  made  a  legal  tender, 
except  the  coin  of  the  realm,  or  other  gold  or  silver  coin. 

4.  Any  Bill  imposing  differential  duties. 

5.  Any  Bill,  the  provisions  of  which  shall  appear  inconsistent  with  obligations 
imposed  upon  Us  by  treaty. 

6.  Any  Bill  interfering  with  the  discipline  or  control  of  Our  forces  in  Our  said 
Dominion. 

7.  Any  Bill  of  an  extraordinary  nature  and  importance,  whereby  Our  prerogative, 
or  the  rights  and  property  of  Our  subjects  not  residing  in  Our  said  Dominion,  or  the 
Trade  and  Shipping  of  the  United  Kingdom  and  its  dependencies,  may  be  prejudiced, 

8.  Any  I3ill  containing  provisions  to  which  Our  assent  has  been  refused,  or  which 
has  been  disallowed  by  Us. 

Mr.  Assistant  Secretary  Fatteson  to  Under  Secretary  of  State. 

Provincial  Secretary's  Office,  Toronto,  27th  September,  1869. 

Sir, — 1  am  commanded  by  the  Lieutenant-Governor  to  transmit  to  you,  for  the  in- 
formation of  his  Excellency  the  Governor  General,  a  copy  of  a  minute  passed  by  the 
Executive  Council  of  Ontario,  having  reference  to  three  Acts  of  the  Ontario  legislature 
passed  at  its  last  session,  and  pronounced  objectionable  in  a  report  of  a  committee  of 
the  Privy  Council,  made  on  the  17th  July  last,  founded  upon  a  report  of  the  Minister 
of  Justice,  bearing  date  the  14th  of  the  same  month,  copies  of  which  documents,  as  also 
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of  a   despatch  and   enclosures  from   the  Colonial    Office,    were    communicated   to    the 
Lieutenant-Governor  by  letter  from  the  Under  Secretary  of  State  for  the  Provinces. 

A  copy  of  the  report  of  the  Attorney  General  of  Ontario,  upon  which  action  has 
been  taken  by  the  Executive  Council,  is  also  transmitted  herewith. 

I  have,  (fee, 

THOS.  C.  PATTESON, 

Assistant  Secretary. 

Report   of   Honourable  Attorney  General   Macdonald,    approved   by   His   Honour   the 
Lieutenant-Governor  of  Ontario  in  Council,  on  the  21st  September,  1869. 

The  undersigned,  to  whom  his  Excellency  the  Lieutenant-Governor  referred  the 

letter  of  the  Under  Secretary  of  State,   at  Ottawa,  dated  the   24:th  day  of  July  last, 

transmitting  therewith   certain   reports  and  communications    as    per  margin,    and  all 

bearing  on  specific  objections  to  three  several  Acts  passed 

1.  Rpport  of  the  Honour-  during  the  last  session  of  the  Ontario  legislature,  has  the 
able  the  Minister  of  Justice,     ,  "^    ^  i       -^    .1        r  n       •  1  .  •  c        i  •      -i-i        1 

dated  14th  July,  18G9,  with    honour  to  submit  the  tollowing  observations  for  his  Excel- 
copy   of    Minute   of    Privy    lency's  consideration : — 

S^rdSedlm  July,  iscir^'  ^^'^^^  respect  to  chapter  3,  intituled  :  "  An  Act  to  define 

the   privileges,    immunities   and   powers   of   the    Legislative 

2.  A  copy  of  Despatch  of  Assembly,  and  to  give  summary  protection  to  persons  employed 
iihiS'  Jf  HirExcelle^icy  ^^  publication  of  Sessional  Papers,"  it  is  said  the  powers  of 
the  Governor  General.  the   legislature  of  Ontario  are  strictly  limited   to  those  con- 

3.  Copy  of  letter  from-  ferred  by  the  92nd,  93rd,  94th  and  95th  clauses  of  the  Union 
Under  Secretary  of  btate  to      «     ,     ,1     .     .1  •  1  j    p  1  j.i 

Law  Officers  of  the  Crown,  -^^*»  ^^^^  there  is  no  general  power  conferred  on  the  respec- 

dated  27th  April,  1869,  and  tive  local  legislatures  to  enact  laws  for  the  good  government 

letter  from  Law  Officers  of  Qf  ^j^g  provinces,  as  there  has  been  to  the  general  or  Dominion 

the  Crown,  dated  4th  May,  1      •  ,    ^^  {  ^^     ^  ^^  1  •  ■  ,    •       i  .     ,, 

1869,  with  their  o])inion,  ad-  legislature  ;  and  that  the  expressed  provision  contained  in  the 

dressed  to  the  Right  Honour-  18th  section  of  the  Union  Act,  granting  to  the  Senate  and 
ColonSf  Minlltet  ^'■'■"'''"^'  House  of  Commons  of  Canada,  and  to  the  members  thereof 
respectively,  "  shall  be  such  as  are  from  time  to  time  defined 
by  the  Act  of  the  Parliament  of  Canada,  but  so  that  the  same  shall  never  exceed  those, 
at  the  passing  of  this  Act,  held,  enjoyed  and  exercised  by  the  Commons  House  of  Par- 
liament of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  by  the  members 
thereof,"  shows  that  without  such  a  provision  the  Parliament  of  Canada  could  not  have 
passed  such  an  Act.  On  these  grounds  it  has  been  concluded  that  the  Ontario 
Statute  under  consideration,  is  in  excess  of  the  powers  of  the  Ontario  legislation. 

To  justify  this  conclusion,  it  is  said  that  if  the  local  legislature  can  pass  such  a 
law,  because  it  is  not  transmitted,  it  may  pass  a  law  exceeding  the  limitation  which  has 
been  placed  on  the  Dominion  Parliament  by  the  18th  section  of  the  Union  Act. 

It  may  not  be  quite  easy  to  define  precisely  what  power  the  local  legislature  may 
or  may  not  lawfully  exercise  on  the  very  numerous  subjects  which  are  within  its  juris- 
diction, j 

It  oknnot  be  denied  that  the  legislature  must  possess  the  power,  if  not  by  mere 
regulati6n,  by  statute,  at  any  rate,  to  provide  for  the  orderly  course  of  its  proceedings  ; 
for  freedom  from  arrest  of  its  members  whilst  attending  their  duties,  and  for  a  reason- 
able time  before  and  after  each  session  ;  for  freedom  of  speech,  not  only  against  the 
Crown,  ,)ut  against  private  persons  ;  for  the  right  to  publish  and  distribute  generally 
such  malters  as  may  be  deemed  conducive  to  the  public  interest,  without  the  risk  of 
suit  for  publishing  what  might  be  otherwise  deemed  to  be  defamatory ;  and  for  the 
punishment  of  all  persons  guilty  of  contempt  in  the  face  of  the  House,  or  before  its 
•committees. 

For  without  such  protection   the  legislature   would  be    unable  to    maintain  its 
•dignity,  and   would  be  more  feeble  than  a  justice  of  the  peace,  who  has  a  ri^ht   to 
punish  for  contempt  committed  at  his  petty  sessions. 
6i 
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ther  than  authorizing  an  inquiry  to  be  made  into  the  judge's  conduct,  as  it  declares  that 
the  Lieutenant-Governor  may,  on  being  satisfied  in  Council  of  the  truth  of  the  charge, 
remove  the  judge  from  his  office,  which  was  a  power  before  the  late  union,  to  be  exer- 
cised by  the  Governor. 

The  question  then  is,  had  the  legislature  of  Ontario  the  authority  to  confer  the 
power  of  removal  on  the  Lieutenant-Governor,  as  well  as  the  power  to  investigate  com- 
plaints against  County  Court  judges  ;  or  by  the  late  Union  Act,  is  the  power  of 
removing  these  judges  to  be  exercised  by  the  Governor  General,  or  by  the  Lieutenant- 
Governor  ? 

The  1 2th  section  of  the  Union  Act  provides,  that  "  all  powers,  authorities,  and  func- 
tions which,  under  any  Act  of  the  legislature  of  Canada,  are,  at  the  union,  vested  in  or 
exercisable  by  the  respective  Governors  or  Lieutenant-Governors  of  those  provinces,  by 
those  Governors  or  Lieutenant-Governors  individually  shall,  as  far  as  the  same  continue 
in  existence,  and  capable  of  being  exercised  after  the  union,  in  relation  to  the  Govern- 
ment of  Canada,  be  vested  in  and  exercisable  by  the  Governor  General  individually,  as 
the  case  requires,  subject,  nevertheless,  to  be  abolished  or  altered  by  the  Parliament  of 
Canada." 

The  like  enactment  is  contained  in  the  65th  section  of  the  Act  applicable  to  the 
province  of  Ontario,  conferring  all  powers  on  the  Lieutenant-Governor  which  were  at 
the  union,  vested  in  or  exercisable  by  the  Governor  of  Upper  Canada  and  Lower  Canada, 
as  far  as  the  same  are  capable  of  being  exercised  after  the  Union,  in  "  relation  to  the 
Government  of  Ontario,"  shall  be  vested  in  and  exercisable  by  the  Lieutenant-Governor. 

The  question  is — is  the  removal  of  the  County  Court  judges  for  cause,  a  matter  in 
relation  to  the  Government  of  Canada,  or  a  matter  in  relation  to  the  Government  of 
Ontario  ? 

The  Governor  General  appoints  the  judges,  and  the  Dominion  pays  them,  by  the 
express  provisions  of  the  Union  Act. 

The  general  rule  is  that  the  power  which  appoints  may  also  remove. 

There  are  reasons  why  it  may  be  urged  that  the  Governor  General  should  alone 
remove,  and  why  the  tenure  of  such  offices  should  therefore  be  considered  to  be  a  matter 
relating  to  the  Government  of  Canada. 

On  the  other  hand,  the  legislature  of  Ontario  has  alone  jurisdiction  over  "  the 
administration  of  justice  in  Ontario,  including  the  constitution,  maintenance,  and 
organization  of  provincial  courts,  both  of  civil  and  criminal  jurisdiction." 

The  legislature  of  Ontario  maintains  the  County  Courts,  and  can  alter  their  con- 
stitution or  abolish  them;  and  the  Lieutenant-Governor  has  authority,  for  what  the 
undersigned  has  before  said,  to  hold  inquisition  of  all  complaints  against  these  judges, 
for  the  purpose  of  enabling  it  to  be  determined  whether  they  should  be  removed  or  not. 
Independently,  therefore,  of  the  arguments  before  submitted,  relating  to  the  tenure  of 
these  otHces  being  vested  in  the  legislature  of  Ontario,  which  would  conclude  the  ques- 
tion, there  is  strong  reason  for  believing  that  the  tenure  of  these  judges,  and  their 
removal  for  cause,  should  be  held  to  be  a  matter  relating  to  the  general  government  of 
Ontario,  and  not  a  matter  relating  to  the  general  government  of  the  Dominion. 

In  taking  a  review  of  the  particular  question,  the  undersigned  is  of  opinion  there 
is  not  the  inconsistenc}'  in  the  section  of  the  statute,  which  it  has  been  stated  appears 
there,  for  the  Governor  General  to  remove  without  cause,  is  not  oppposed  to  the  power 
of  removal  by  the  Lieuteuant-Governor  for  cause. 

If  it  be  supposed  or  insisted  upon  that  the  inconsistency  suggested  is  so  manifest 
to  require  amendment,  the  section  can  be  altered  to  meet  the  difficulty  raised. 

The  legislature  of  Ontario  has  power  to  regulate  the  tenure  of  office  of  the  County 
Court  judges,  because  the  tenure  is  a  matter  which  has  been  especially  delegated  to  it 
by  the  Union  Act. 

And  the  Lieutenant-Governor  may  remove  for  cause,  because  the  removal  is,  by  the 
Union  Act,  a  matter  relating  to  the  government  of  Ontario,  and  not  to  the  general 
government. 

The  Lieutenant-Governor,  under  section  65  of  the  Union  Act,  would  have  had  the 
power,  and  not  the  Governor  General,  upon  an  adverse  finding  of  the  Court  of  Impeach. 
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merit,  if  that  court  had  still  been  in  existence,  the  powers  of  that  court  having  been,  in 
effect,  transferred  to  the  Lieutenant-Governor  in  Council.  The  Lieutenant-Governor 
may  now,  by  virtue  of  section  65,  remove  the  County  Court  judges. 

The  undersigned,  on  consideration  of  the  whole  question,  suggests  that  the  section 
of  the  Act  of  last  session  objected  to,  should  be  amended,  by  enacting  that  the  said 
judges  shall  hold  their  offices  during  good  behaviour,  but  shall  be  subject  to  be  removed 
by  the  Lieutenant-Governor  for  inhability,  incapacity  or  misbehaviour,  established  to  the 
satisfaction  of  the  Lieutenant-Governor  in  Council. 

Chap.  1,  32nd  Vic. — With  respect  to  section  6  of  this  Act,  which  relates  to  the 
increase  of  salary  made  to  the  judges  of  the  Superior  Courts,  and  which  is  in  the  fol- 
lowing words :  "  And  whereas,  under  the  altered  circumstances  of  the  country  and 
the  increased  expense  of  living,  it  has  been  found  that  the  judges  of  the  Superior 
Courts  are  inadequately  paid,  be  it  therefore  enacted  that  there  shall  be  paid  for  the 
year  one  thousand  eight  hundred  and  sixty-nine,  and  for  every  year  thereafter,  out  of 
the  Consolidated  Revenue  Fund  of  this  province,  annually  to  the  president  or  chief 
justice  of  the  Court  of  Error  and  Appeal,  and  to  each  of  the  judges  of  the  Superior 
Courts  of  Law  and  Equity  in  this  province,  the  sum  of  one  thousand  dollars." 

That  it  has  been  objected,  the  judges  of  these  courts  cannot  properly,  and  without 
a  breach  of  the  provisions  of  the  Union  Act,  receive  emoluments  of  any  kind,  from  any 
but  the  power  which  appoints  and  pays  them  the  legal  salary  attached  to  their  judicial 
positions. 

The  meaning  of  this  objection,  no  doubt  is,  that  the  only  power  which  can  legally 
pay  these  judges  in  Ontario,  is  the  Dominion  Government. 

As  a  matter  of  policy,  apart  from  the  legal  consideration  of  the  question,  it  may 
be  conceded  that  the  judges  should  be  paid  only  by  the  general  government  for  the 
performance  of  those  duties  which  necessarily  attach  and  belong  to  them  as  judges  of 
the  courts  to  which  the  Governor  General  nominates  them. 

If,  however,  the  local  legislature  establish  a  new  court,  and  appoint  the  judges 
of  the  Superior  Courts  to  discharge  the  duties  of  it,  there  is  no  objection  that  occurs 
to  the  undersigned  against  the  legislature  allowing  to  the  judges,  a  special  compen- 
sation for  the  extra  duties  cast  upon  them. 

The  judges  are  prohibited  from  taking  fees  of  any  kind  unless  from  the  Crown. 
But  when  the  local  legislature  awards  the  payment,  it  is  on  a  footing  of  a  grant  from 
the  Crown,  as  well  as  when  payment  is  made  by  the  General  Government. 

Now,  the  Government  of  Canada  has  no  power  over  the  Ontario  Court  of  Error 
and  Appeal,  or  over  the  judges  of  that  court. 

There  is  nothing,  therefore,  in  the  opinion  of  the  undersigned,  to  prevent  the 
Ontario  legislature  granting  to  the  judges  of  that  court  such  compensation  as  they 
may  think  proper  for  the  services  which  they  specially  render  as  judges  thereof. 

An  additional  allowance,  the  undersigned  has  been  informed,  was  spoken  of  by  the 
late  government  of  Canada,  as  proper  to  be  made  to  the  judges,  as  judges  in  appeal, 
and  those  extra  and  very  onerous,  but  unrequited  services,  were,  in  the  consideration 
of  those  who  took  part  in  the  addition  in  question  and  influenced  them  in  their  action, 
though  such  fact  was  not  embodied  in  the  statute  itself. 

The  undersigned,  therefore,  suggests  that  it  would  be  advisable  to  amend  the  sixth 
section  of  the  Act  objected  to,  by  making  the  addition  of  one  thousand   dollars  to  the 
yearly  salary  of  the  judges  as  compensation,  specially  for  their  services  as  Judges  of  the 
^^    Ontario  Courts  of  Error  and  Appeal. 

^m  J.  S.  MACDONALD. 

^M    1st  September,  1869. 

^M  Rep 

I^B  The 

L 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency 
the  Governor  General  in  Council,  on  the  2Srd  October,  1869. 

Department  of  Justice,  Ottawa,  22nd  October,  1869. 

The  undersigned  has  had  before  him   the  minute  of  Council  of  the  Government  of 
Ontario,  bearing  date  21st  September,  1869.     This  minute  embodies  and  concurs  in  the 
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Report  of  the  Honourable  the  Attorney  General  of  Ontario,  on  the  correspondence 
between  the  general  and  provincial  governments,  on  three  Acts  of  the  legislature  of 
Ontario,  passed  last  session,  viz. : — 32nd  Vict.,  cap.  3  ;  32nd  Vic,  cap.  22  ;  32nd  Vic, 
cap.  1. 

The  report  of  the  Attorney  General,  which  is  a  very  able  state  paper,  discusses  at 
length  the  objections  taken  by  the  undersigned  to  those  Acts,  in  his  report  to  your 
Excellency  of  the  14th  July  last,  and  makes  certain  suggestions  with  respect  to  future 
legislation  on  the  subjects  of  the  three  measures. 

These  suggestions  are  worthy  of  all  consideration,  should  the  legislature  of  Ontario 
pass  measures  founded  upon  them.  It  will  answer,  however,  no  good  purpose  to  enter 
into  their  consideration  at  present. 

Your  Excellency,  on  receiving  the  report  of  the  undersigned,  thought  it  expedient 
to  submit  the  three  Acts  in  question  to  Her  Majesty's  Government,  for  the  purpose  of 
obtaining  the  opinion  of  the  law  officers  of  the  Crown,  and  receiving  specific  instruc- 
tions with  respect  to  them. 

The  Attorney  and  Solicitor  General  of  England  having  reported  that,  in  their 
opinion,  it  was  not  competent  for  the  legislature  of  Ontario  to  pass  those  Acts,  or  any 
of  them,  and  such  report  having  been  transmitted  by  the  Secretary  of  State  for  the 
Colonies,  for  your  guidance  and  action,  no  other  course  is  left  to  your  Excellency  than 
to  disallow  the  measures,  unless  they  are  repealed  by  the  legislature  of  Ontario  at  its 
approaching  session. 

The  undersigned  would  therefore  recommend  that  a  despatch  be  sent  to  the 
Lieutenant-Governor  of  Ontario  to  that  effect,  stating  at  the  same  time  that,  should 
the  legislature  of  Ontario,  after  repealing  those  Acts,  or  any  of  them,  pass  other 
measures  on  the  same  subjects,  your  Excellency  will  cause  them  to  be  taken  into  im- 
mediate consideration,  with  an  anxious  desire  to  meet  the  views  of  the  legislature. 

It  will  of  course,  be  necessary  that  these  Acts,  if  repealed,  should  be  repealed  un- 
conditionally, and  any  substituted  legislation  embodied  in  separate  bills. 

The  undersigned  further  recommends  that  a  copy  of  the  minute  of  Council  founded 
on  this  report  be  transmitted  to  the  Lieutenant-Govei'nor  of  Ontario,  and  that  he  be 
requested  to  inform  your  Excellency  of  the  course  proposed  to  be  adopted  by  his  advisers 
with  regard  to  the  three  Acts. 

All  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 

JReport  of  the  Honourable   the   Minister   of  Justice,    approved   by   His   Excellency   the 
Governor  General  in  Council  on  the  30th  October,  1869. 

Department  of  Justice,  Ottawa,  29th  October,  1869. 

The  undersigned  has  the  honour  to  report,  that  after  full  consideration,  he  is  of 
opinion  that  the  following  Acts,  passed  by  the  legislature  of  the  province  of  Ontario  at 
its  second  session  (32nd  Vic.)  should,  in  addition  to  those  mentioned  in  his  reports  of 
the  19th  February  and  12th  July  last,  be  left  to  their  operation,  viz. : — 

32  Vic,  cap.  6. — The  Law  Reform  Act  of  1868. 

32  Vic,  cap.  21. — An  Act  respecting  Elections  of  Members  of  the  Legislative 
Assembly. 

32  Vic,  cap.  26. — An  Act  to  repeal  certain  Acts  and  enactments  therein  men- 
tioned, and  to  abolish  the  Court  of  Impeachment  for  the  trial  of  County  Judges. 

JOHN  A.  MACDONALD. 

Report   of  the   Honourable   the   Minister   of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  26th  November,  1869. 

Department  op  Justice,  Ottawa,  24th  November,  1869. 

With  reference  to  the  reports  of  the  undersigned  of  the  14th  July  and  22nd 
October  last,  relating  among,  other  things,  to  the  Act  passed  by  the  legislature  of  the 
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province  of  Ontario  at  its  last  session,  being  32nd  Vic,  chap.  3,  intituled  :  "  An  Act 
to  define  the  privileges,  immunities  and  powers  of  the  Legislative  Assembly,  and  to 
give  summary  protection  to  persons  employed  in  the  publication  of  Sessional  Papers." 

And  with  reference  also  to  the  correspondence  with  the  government  of  Ontario,  on 
the  subject,  the  undersigned  has  now  the  honour  to  report  that,  in  his  opinion,  it  was 
not  competent  for  the  legislature  of  the  province  of  Ontario  to  pass  such  Act,  and 
he  therefore  recommends  that  the  same  should  not  receive  the  confirmation  of  your 
Excellency. 

All  of  which,  &c. 

JOHN  A.  MACDONALD. 

[Proclamation  disallowing  Act  above  mentioned,  published  in  the  Canada  Gazette,  on  the 
.  4th  December,  1869.      Vol.  Ill,  No.  23,  p.  386.] 

*■ 

Report  of  the  Honourable  the  Minister   of  Justice,    approved  by   His   Excellency   the 
Governor  General  in  Council  on  the  20th  January,  1870. 

Department  of  Justice,  Ottawa,  19th  January,  1870. 

With  reference  to  the  Act  passed  by  the  legislature  of  the  province  of  Ontario, 
at  its  second  session,  32  Vic,  cap.  1,  intituled,  "  An  Act  for  granting  to  Her  Majesty 
certain  suras  of  money  required  for  defraying  the  expenses  of  Civil  Government  for  the 
year  1869,  for  making  good  certain  sums  expended  for  the  Public  Service  in  1868,  and 
for  other  purposes,"  the  undersigned  has  the  honour  to  report,  as  follows  : — 

That  on  the  14th  July  last  he  reported,  that,  in  his  opinion  "the  6th  section  of 
the  said  Act  is  objectionaVjle."     Such  6th  section  is  as  follows  : — 

"  And  whereas,  under  the  altered  circumstances  of  the  country,  and  the  increased 
expense  of  living,  it  has  been  found  that  the  judges  of  the  Superior  Courts  are  inade- 
quately paid :  be  it  therefore  enacted,  that  there  shall  be  paid,  for  the  year  one 
thousand  eight  hundred  and  sixty-nine,  and  for  every  year  thereafter,  out  of  the  Con- 
solidated Revenue  Fund  of  this  province,  annually,  to  the  president  or  chief  justice  of 
the  Court  of  Error  and  Appeal,  and  to  each  of  the  judges  of  the  Superior  Courts  of 
Law  and  Equity  in  this  province,  the  sum  of  one  thousand  dollars." 

He  further  reported,  that  "  as  by  the  96th  and  100th  sections  of  the  Union  Act,  it 
is  provided,  that  the  Governor  General  shall  appoint  the  judges  of  the  Superior  Courts, 
and  the  Parliament  of  Canada  shall  fix  and  provide  their  salaries,  allowances  and 
pensiojis,  it  would  seem  that  the  judges  of  those  courts  cannot  properly,  and  without  a 
breach  of  its  provisions,  receive  emolument  of  any  kind  from  any  but  the  power  which 
appoints  and  pays  them  the  legal  salary  attached  to  their  judicial  positions." 

With  that  report  was  also  submitted  the  opinion  of  the  Attorney  and  Solicitor 
General  of  England,  that  it  was  not  competent  for  the  legislature  of  Ontario  to  pass 
this  section. 

Thereupon,  by  a  despatch  from  the  Secretary  of  State  for  the  Provinces  to  the 
Lieutenant-Governor  of  Ontario,  bearing  date  the  26th  of  October,  1869,  he  was 
informed  that  no  other  course  was  left  to  your  Excellency,  on  the  opinions  of  the  law 
officers  of  the  Crown  in  England,  than  to  disallow  this  measure,  unless  it  was  repealed 
by  the  legislature  of  Ontario  at  its  approaching  session. 

It  was  at  the  same  time  stated,  that  should  the  legislature  of  Ontario,  after 
repealing  the  Act,  pass  another  measure  on  the  same  subject,  your  Excellency  would 
cause  it  to  be  taken  into  immediate  consideration,  with  an  anxious  desire  to  meet  the 
views  of  the  legislature ;  but,  that  it  would,  of  course,  be  necessary  that  the  Act,  if 
repealed,  should  be  repealed  unconditionally,  and  any  substituted  legislation  embodied 
in  a  separate  bill. 

The  legislature  of  Ontario,  at  its  last  session,  passed  a  bill  intituled  : — 

"An  Act  to  remunerate  certain  members  of  the  Court  of  Error  and  Appeal ;"  by 
the  1st  section  of  which,  the  6th  section  of  the  Act  first  above  mentioned  is  repealed  ; 
but,  in  the  same  Act,  there  is  contained  a  provision  that  the  sum  of  one  thousand 
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dollars  per  annum  shall  be  paid  to  the  chief  justice  of  appeal  and  other  members  of 
the  Court  of  Error  and  Appeal,  being  also  commissioners  under  the  Heir,  Devisee  and 
Assignee  Commission. 

As  the  salaries  thus  provided  for  the  chief  justice  and  judges  of  the  Court  of 
Appeal  are  payable  to  the  same  persons  as  those  mentioned  in  the  6th  section  of  the 
previous  Act,  it  will  be  necessary  for  your  Excellency,  under  your  instructions,  to 
submit  the  measure  for  the  sanction  of  Her  Majesty. 

Her  Majesty  may  not  be  advised  to  give  her  sanction,  and  in  such  case,  on  the 
disallowance  of  the  Act,  section  6  of  the  previous  Act  would  revive. 

Before  Her  Majesty's  pleasure  can  be  received,  the  year  will  have  expired  within 
which  it  is  competent  for  your  Excellency  to  disallow  the  Act  first  above  mentioned, 
the  last  day  for  disallowance  being  the  26th  day  of  January  instant,  and  it  would  then 
remain  on  the  statute-book,  although  declared  to  be  unconstitutional,  and  beyond  the 
jurisdiction  of  the  local  legislature. 

No  other  course  is  therefore  left  for  your  Excellency  than  to  disallow  the  Act  in 
question  without  delay. 

The  Act  so  to  be  disallowed  is  the  Supply  Bill  for  the  year  1869,  but  as  all  pay- 
ments made  under  it  during  its  continuance  are  legal,  and,  as  it  provides  that  any 
appropriation  made  under  it,  which  shall  be  unexpended  on  the  31st  day  of  December,, 
1869,  shall  become  void  and  of  no  eflFect,  no  inconvenience  will  be  suifered  by  the 
Government  of  Ontario  by  the  disallowance. 

All  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 

[Proclamation  disallowing  the  Act  above  mentioned  published  in  the  ^'Canada  Gazette" 
on  the  22nd  day  of  January^  1870.      Vol.  Illy  No.  SO,  p.  o20.\ 


ONTARIO    LEGISLATION,    33    VICTORIA,    1869. 


95 


ONTARIO,  33rd   VICTORIA,  1869. 


3rd  Session — 1st  Parliament. 


Report  of  the  Honourable  the  Minister  of  Justice   approved   hy   His   Excellency  the 
Governor  General  in  Council  on  the  21st  January,  1870. 

Department  op  Justice,  Ottawa,  17th  January,  1870. 

With  reference  to  the  Imperial  British  North  America  Act,  1867,  and  also  to  the 
Order  in  Council  of  the  9th  June,  1868,  on  the  memorandum  of  the  undersigned, 
relative  to  the  course  to  be  pursued  with  respect  to  the  Acts  passed  by  the  provincial 
legislatures,  the  undersigned  has  the  honour  to  report : — 

That  in  his  opinion  all  the  Acts  passed  by  the  legislature  of  the  province  of 
Ontario  in  the  third  session  thereof  (33rd  Vic),  with  the  exception  of  those  mentioned 
in  the  schedule  hereunto  annexed,  are  free  from  objection  of  any  kind.  He  therefore 
recommends  that  the  same  be  left  to  their  operation. 

The  Acts  named  in  the  schedule  above  referred  to  will  be  the  subject  of  a  further 
report. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 


SCHEDULE. 

Cap.  12. — An  Act  to  amend  an  Act  passed  in  the  Session  held  in  the  .32nd  year  of  the 
reign  of  Her  Majesty,  entitled  :  "An  Act  to  amend  Cap.  15  of  the  Con- 
solidated Statutes  of  Upper  Canada,  intituled :  '  An  Act  respecting 
County  Courts.'" 

-An  Act  to  exempt  from  Municipal  taxation,  for  a  certain  period  therein 
mentioned,  a  Sugar  Refinery  proposed  to  be  erected  in  the  city  of 
Toronto. 

-An  Act  to  remunerate  certain  Members  of  the  Court  of  Error  and  Appeal. 

-An  Act  to  amend  the  Law  relating  to  Bills  of  Lading. 

-An  Act  respecting  proceedings  in  Judges'  Chambers  at  Common  Law. 

-An  Act  to  provide  for  the  organization  of  the  Territorial  District  of  Parry 
Scund. 

Cap.  28. — An  Act  to  amend  the  Act  intituled  :  "  An  Act  respecting  Tavern  and  Shop 
Licenses." 


Cap.  71.- 


Cap.  5.- 
Cap.  19.- 
Cap.  11.- 
Cap.  24.- 


MEMORANDUM. 


In  consequence  of  the  illness  and  absence  of  the  Minister  of  Justice,  the  Acts 
mentioned  in  the  foregoing  schedule  were  not  reported  upon,  and  a  year  having  elapsed 
since  their  receipt,  l>y  the  Governor  General,  they  are  now  left  to  their  operation,  subject, 
of  course  to  any  objection  that  may  be  raised  to  their  constitutionality. 
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ONTARIO,  34th  VICTORIA,  1870-71. 


4th  Session — 1st  Parliament. 


Lieutenant-Governor  Ilowland  to  the  Under  Secretary  of  State  for  the  Provinces. 

Government  House,  Toronto,  27th  February,  1871. 

Sir, — I  have  the  honour  to  transmit  herewith,  for  the  consideration  of  his  Excel- 
lency the  Governor  General,  certified  copies  of  the  bills  passed  at  the  fourth  session 
of  the  first  Parliament  of  Ontario,  and  to  which  my  assent  has  been  given, 

I  also  inclose  a  petition  presented  to  me  in  reference  to  the  bill  intituled  :  Chap- 
ter 99,  "  An  Act  to  confirm  the  Deed  for  the  Distribution  and  Settlement  of  the 
Estate  of  the  Honourable  George  Jervis  Goodhue  deceased. 

The  petition  sets  forth  the  objections  which  were  urged  against  the  bill,  and 
prays  that  it  may  not  receive  the  royal  assent. 

I  regard  the  principle  involved  in  the  bill  and  sanctioned  by  the  assembly  as  very 
objectionable,  and  forming  a  dangerous  precedent ;  but  in  the  absence  of  instructions, 
and  upon  the  advice  of  my  council  I  gave  it  my  assent. 

I  have,  etc., 

W.  P.  HOWLAND, 

Lieutenant-Governor. 

Memorial  of  Mr.  Becher  to  the  Lieutenant-Governor  of  Ontario,  re  Chapter  99. 

To  His  Excellency  the  Honourable  William  Pearce  Howland,  Companion  of  the  Most 
Honourable  the  Order  of  the  Bath,  Lieutenant-Governor  of  the  province  of 
Ontario,  &c.,  &c.,  in  Council. 

The  humble  petition  of  Henry  C.  R.  Becher,  of  the  city  of  London,  in  the  said  pro- 
vince, Esquire,  one  of  the  executors  and  trustees  under  the  last  will  and  testament  of 
the  Honourable  George  Jervis  Goodhue,  deceased,  most  humbly  showeth — 

That  a  bill  intituled  :  "  An  Act  to  confirm  the  Deed  for  the  Distribution  and 
Settlement  of  the  Estate  of  the  Honourable  George  Jervis  Goodhue,  deceased,"  has  been 
passed  by  the  legislature  of  Ontario,  and  will  be  shortly  brought  before  your  Excel- 
lency for  the  royal  assent. 

That  your  petitioner,  as  one  of  the  executors  and  trustees  of  the  said  will,  opposed 
the  said  bill  from  its  introduction  into  the  legislature  by  all  means  in  his  power,  but 
without  avail ;  and  your  petitioner's  co-trustee,  Verschoyle  Cronyn,  Esquire,  though  he 
did  not  petition  the  legislature  against  the  passing  of  the  said  bill,  or  oppose  the  same,  as 
your  petitioner  did,  nevertheless  expressed  his  dissent  to  the  application  for  the  said  bill. 

That  the  enactments  of  the  said  bill  give  into  the  immediate  and  absolute  posses- 
sion and  enjoyment  of  the  six  children  of  the  testator,  money  and  other  personal  pro- 
perty, and  real  property  to  the  amount  of  upwards  of  ninety  thousand  pounds,  which, 
by  his  will,  he  directed  sliould  accumulate,  and,  with  the  accumulations,  be  held  by  his 
executors  in  trust  for  all  his  children  who  shall  be  living  on  the  death  of  his  wife,  in 
equal  shares,  and  the  child  or  children  of  such  of  them  as  may  then  be  dead,  in  equal 
shares,  such  grandchild  or  grandchildren  to  be  entitled  to  the  share  his,  her  or  their 
father  or  mother  would  have  been  intitled  to  if  living. 
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That  there  are  many  grandchildren  of  the  testator,  all  infants,  five  of  his  children 
having  children,  and  the  rights  of  such  grandchildren  under  the  will  are,  by  the  enact- 
ments of  the  said  bill,  all  taken  away  and  destroyed. 

The  enactments  of  the  said  bill  also  take  away  the  security  provided  by  the  testa- 
tor of  the  whole  of  his  residuary  estate,  for  the  making  good  at  the  time  his  wife  shall 
die,  of  any  loss  or  deficiency  that  may  arise  in  the  investment  of  $172,000,  under  six 
deeds  of  settlement  in  the  will  mentioned,  in  favour  of  his  children  and  grandchildren, 
and  substitute  for  such  security  the  sum  of  ten  thousand  dollars  only. 

That  the  enactments  of  the  said  bill  are,  your  petitioner  humbly  submits,  beyond 
the  powers  of  the  said  legislature,  and  unconstitutional,  in  depriving  persons  of  rights 
and  property  without  their  consent,  and  without  any  compensation  whatever. 

That  one  or  more,  or  all  of  the  said  six  children  of  the  testator  to  be  benefited  by 
the  said  enactment  might  possibly  never  be  entitled  at  all  to  anything  under  the  said 
will,  their  being  entitled  at  all  depending  entirely  upon  the  contingency  of  their  surviv- 
ing their  mother. 

Your  petitioner  has  annexed  hereto  a  copy  of  the  probate  oi  the  said  will  granted 
in  Ontario. 

That  in  addition  to  the  lands  in  Illinois,  in  the  United  States  of  America,  men- 
tioned in  the  said  bill,  and  thereby  directed  to  be  apportioned  and  conveyed,  there  are 
other  lands  in  the  said  state,  part  of  the  estate  of  the  said  testator,  whereof  he  died 
seized,  and  which  passed  and  are  yet  held  under  his  will,  the  same  having  been  duly 
executed  according  to  the  laws  of  Illinois,  to  pass  real  estate,  of  the  value  of  sixteen 
thousand  dollars  or  thereabouts,  and  also  a  debt  secured  by  mortgage  on  lands  thereof, 
$8,000,  and  the  probate  of  the  said  will  has  been  registered  in  the  said  state. 

And,  further,  the  testator  died  possessed  of  about  $10,000  United  States  Govern- 
ment bonds,  which  passed  and  are  yet  held  under  the  will. 

That  at  the  time  of  the  testator's  death  he  held  in  England  twenty  thousand  pounds 
sterling  and  upwards,  in  three  per  cent  consols,  which  passed  under  his  will ;  ten  thou- 
sand five  hundred  pounds  whereof  are  yet  held  under  the  said  will,  the  residue  having 
been  sold  out  and  the  proceeds  brought  to  Canada  for  investment  by  your  petitioner  and 
his  co-trustees,  to  whom  probate  of  the  said  will  was  granted  by  the  Court  of  Probate  in 
England,  as  well  as  in  Ontario. 

That  your  petitioner  humbly  submits  to  your  Excellency,  that,  independently  of 
what  he  has  already  submitted,  the  said  bill  is,  on  the  face  of  it,  beyond  the  power  of 
the  legislature  in  relation  to  the  lands  therein  mentioned  in  Illinois.  That  the  said 
lands  in  Illinois  and  the  said  other  lands  there,  the  said  United  States  bonds,  and  the 
said  three  per  cent  consols  are  not,  or  some  of  them  are  not,  within  the  scope  or  mean- 
ing of  the  words  "property  or  civil  rights"  in  the  province. 

That  at  the  time  of,  and  up  to  the  passing  of  the  said  bill,  and  for  some  years 
before,  two  of  the  daughters  of  the  said  testator  and  their  children,  all  of  them  British 
subjects,  have  resided  and  still  reside,  and  were  and  yet  are  out  of  the  Dominion  of 
Canada ;  one  of  them,  Louisa  M.  Watson,  and  her  children,  in  the  city  of  New  York, 
in*  the  United  States  of  America  ;  the  other,  Maria  Eliza  Tovey,  and  her  children,  in 
Plymouth,  in  England. 

And  your  petitioner  humbly  submits  to  your  Excellency  that  the  said  children  of 
the  said  Louisa  M.  Watson  and  Maria  Eliza  Tovey,  not  so  residing  in  the  Dominion  of 
Canada,  are  persons  within  the  meaning  of  the  published  instructions  to  the  Governor 
General  of  the  Dominion  of  Canada,  under  section  55  of  "  the  British  North  America 
Act,"  in  eSect  part  of  that  Act  directing  to  be  reserved  for  the  royal  assent,  or  dis- 
allowed "  any  bill  of  an  extraordinary  nature  and  importance  *  *  *  * 
whereby  *  *  *  the  rights  and  property  of  our  subjects  not  residing  in  our 
said  Dominion  may  be  prejudiced." 

That  there  is  no  good  or  sufficient  ground  or  reason  whatever,  either  mentioned  in 
the  bill,  or,  in  fact,  for  the  setting  aside  the  provisions  and  intentions  of  the  testator, 
and  the  passing  of  the  said  bill — the  reason  being  that  the  testator's  children  desire  to 
take  his  bounty,  not  as  he  gave  it,  but  as  they  prefer  to  take  it. 


98  ONTARIO    LEGISLATION 


That  the  said  bill  is  of  a  most  extraordinary  nature,  and,  unlike  all  other  bills 
hitherto  passed  in  relation  to  wills,  it  destroys,  instead  of  aiding  the  will. 

That  the  legislature  seemingly  impressed  with  this  or  some  other  feeling  in  relation 
to  the  said  bill,  have  since  its  passing,  originated  and  are  unanimously  carrying  a  bill 
for  the  submitting  of  all  private  estate  bills  to  commissioners,  to  be  appointed  from  the 
judges  of  the  Superior  Courts ;  and  your  petitioner  humbly  submits  that  this  bill 
should  be  reserved  for  a  future  parliament,  to  be  submitted  to  the  test  of  such  commis- 
sioners. 

And  your  petitioner  further  states  that  the  Honourable  the  Attorney  General,  the 
Honourable  the  Commissioner  of  Crown  Lands,  and  the  leader  of  the  Opposition  in  the 
said  legislature,  all  voted  against  the  said  Goodhue  Estate  Bill. 

That  for  the  reasons  hereinbefore  given,  or  appearing,  or  some,  or  one  of  them, 
your  petitioner  humbly  submits  to  your  Excellency  that  the  deed  by  the  said  bill, 
sought  to  be  confirmed  and  made  valid,  cannot,  by  the  said  bill,  be  "  confirmed  and 
made  valid  "  ;  and  your  petitioner  and  co-trustee  "  cannot  carry  into  effect  the  several 
provisions  thereof,  and  be  saved  harmless  and  indemnified  "  in  the  premises  ;  and  the 
said  bill  would  be  no  protection  to  your  petitioner  against  the  future  claims  of  the 
grandchildren. 

And,  in  addition  to  such  reasons  against  the  said  bill  becoming  law,  your  peti- 
tioner humbly  craves  your  Excellency's  reference  to  the  printed  objections  hereto 
annexed,  marked  "  Appendix  C." 

And  your  petitioner  humbly  prays  that  your  Excellency  will  graciously  be  pleased 
to  take  all  the  premises  into  your  favourable  consideration,  and  either  refuse  to  assent 
to  the  said  bill,  or,  as  a  measure  causing  injury  to  no  one,  and  reserving  time  for  a  care- 
ful and  well  considered  decision,  where  the  Constitution  provides  (time  that  your  Ex- 
cellency may  not  have  to  give,  owing  to  the  close  termination  of  the  present  session  of 
Parliament)  that  you  will  be  pleased  to  reserve  the  said  bill  for  the  signification  of  the 
Governor  General's  pleasure. 

And,  as  in  duty  bound,  your  petitioner  will  ever  pray. 

HENRY  C.  R.  BECHER. 
London,  Ontario,  11th  February,  1871. 


APPENDIX  C. 

Summary  of  objections  to  the  Bill.    The  Act  asked  for  is  without  pi'ecedetit,  unnecessary 
and  a  violation  of  the  rights  of  Property, 

1.  It  is  without  precedent. — No  construction  has  been  suggested  which  cannot  be 
readily  carried  out  as  regards  the  whole  will,  without  the  aid  of  a  statute,  and  without 
prejudice,  either  to  public  or  private  interests.  The  delay  required  in  order  to  settle 
the  construction  in  the  ordinary  way,  cannot  injure  the  property  or  individuals,  more 
than  in  the  case  of  every  other  will.  Under  such  circumstances,  there  is  no  instance  of 
Legislative  interference,  and  each  of  the  cases  referred  to,  will  be  found  clearly  distin- 
guishable on  one  or  other  of  the  grounds  above  mentioned. 

2.  It  is  unecessary. — (1.)  As  regards  the  law,  assuming  the  legal  construction  of 
the  will  to  be  as  the  promoters  suggest,  the  interference  of  the  legislature  is  not  called 
for  for  our  courts  will  place  that  construction  upon  it,  and  the  trustees  will  carry  it 
out.     Assuming  it  to  be  otherwise,  as  the  trustees  are  advised,  it  is  improper,  for  there 


34  VICTORIA,  1870-71.  99 


is  no  reason  why  the  law  should  not  be  followed.  The  argument  that  because  opinions 
-differ  on  the  will,  long  litigation  will  be  requii-ed  to  settle  its  meaning,  would  apply- 
equally  to  every  other  case  of  a  doubtful  devise,  and  would  substitute  the  legislature 
for  the  courts.  This  argument,  moreover,  is  founded  on  the  assumption,  that  in  the 
event  of  our  courts  deciding  the  fund  to  be  distributable  at  once,  the  trustees  would 
have  to  go  to  the  Privy  Council  before  acting  on  such  decision.  From  this  view  of  their 
duty,  they  (or  Mr.  Becher  at  all  events),  entirely  dissent.  They  will  act  without  hesi- 
tation under  any  decision  of  our  courts,  as  all  other  trustees  in  Canada  do,  and  as  they 
are  advised  they  may  do  with  perfect  safety.  They  believe,  however,  that  no  decision 
such  as  the  promoters  of  the  bill  desire  will  be  given,  because  it  would  be  contrary  to 
law,  and  it  seems  plain  that  no  confidence  can  be  felt  in  the  possibility  of  obtaining  it, 
or  it  would  have  been  asked  for,  before  coming  to  the  legislature.  The  suggestion  that 
the  trustees  would  necessarily  carry  the  case  to  the  Privy  Council,  is  in  fact  a  mere 
imaginary  difficulty,  and  if  it  be  not  felt  to  be  such  by  those  who  make  it,  why  do  they 
not  put  it  to  the  test,  by  first  getting  an  order  from  the  Court  of  Chancery  for  distri- 
bution, and  deferring  this  application  until  the  trustees  show  a  disposition  to  decline 
acting  under  it.  Any  decision  in  any  other  case,  where  the  matter  in  controversy  ex- 
ceeds .$4,000,  would  be  subject  to  the  same  difficulty  suggested  here ;  it  might  be  appealed 
to  the  Privy  Council  and  reversed  ;  and  the  argument  therefore  in  effect  is,  that  where 
the  interest  involved  is  of  that  value,  no  trustee  should  act,  and  no  title  can  be  consid- 
ered safe  under  the  judgment  of  any  Canadian  court.  Is  our  legislature  prepared  to 
affirm  this? 

2.  As  I'egards  the  facts,  there  is  no  suggestion  of  necessity ;  there  are  no  debts  due 
by  the  estate ;  no  annual  outlay  not  provided  for  ;  no  land  tied  up,  for  the  trustees  are 
directed  to  sell  and  invest  the  proceeds.  The  sole  question  is,  whether  the  promoters 
shall  have  the  proceeds  immediately,  without  regard  to  the  will,  or  when  they  become 
entitled  under  the  will  (which  some  of  them  may  never  be)  and  they  assert  no  reason 
whatever,  why  the  legislature  should  give  them  this  money  at  once,  whether  the 
testator  so  willed  or  not,  except  their  own  desire  to  possess  it. 

3.  It  is  a  clear  violation  of  the  rights  of  property.- — There  are  five  daughters  and 
a  son  of  the  testator  now  living,  all  of  whom,  except  one,  have  infant  children.  By  the 
will,  should  a  son  or  daughter  die  during  the  widow's  lifetime,  leaving  children,  on  the 
decease  of  the  widow,  could  take  their  parents'  share  (in  this  Mr.  Cameron  agrees  with 
the  counsel  for  the  trustees.)  By  the  Act,  it  is  proposed  now  to  distribute  the  fund 
among  the  testator's  children  absolutely.  One  or  more  may  dispose  of  or  spend  their 
share  while  the  widow  lives,  and  then  die  leaving  children,  in  which  event  such  children 
will  be  deprived  of  the  property  which,  but  for  the  Act,  would  have  been  theirs  under 
the  will.  In  other  words,  the  children  of  each  parent  have  now  a  right  to  their  parents' 
share,  should  such  parent  die  before  the  widow  and  this  right  the  Act  takes  from  them. 

Moreover,  it  is  conceded,  by  Mr.  Cameron  at  least,  that  should  any  child  die  with- 
it  issue  during  the  widow's  life,  such  child  would  never  become  entitled  to  anything, 
while  it  is  now  proposed  by  the  statute  to  give  him  his  share  absolutely.  It  may  be 
added  that  the  fact  of  five  of  the  testator's  children  being  daughters,  and  the  possibility 
of  a  second  marriage  of  a  son-in-law  during  the  lifetime  of  the  widow,  makes  it  the 
more  prudent  to  protect  the  rights  of  the  grand-children,  and  may  have  influenced  the 
testator  in  making  the  provision  found  in  his  will  for  that  purpose. 

Suppose  the  testator,  instead  of  making  this  will,  had,  while  living,  settled  the 
money  in  the  same  terms,  would  any  one  then  have  ventured  to  assert  the  justice  of  in- 
terfering with  it,  either  during,  or  after  his  lifetime  ?  And  why  are  not  his  wishes,  as 
expressed  in  his  last  will,  to  be  at  least  equally  binding  1 

In  Sidmouth  vs.  Sidmouth,  2  Beav.  456,  Lord  Langsdale  says : — 

"The  parent  may  judge  for  himself  when  it  suits  his  own  convenience,  or  when  it 
ill  be  best  for  his  son  to  secure  him  any  benefit  which  he  voluntarily  thinks  fit  to 
sstow  upon  him,  &c." 

Note— For  copy  of  Mr.  Goodhue's  will,  see  Sessional  Papers,  1877,  volume  9,  No.  89,  pp.  186,  189. 
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Report  of  tlie  Honourable  tJie  Minister  of  Justice,  approved  hy  His  Excellency  the 
Governor  General  in  Council  on  the  22nd  Sei^temher,  1871. 

Department  of  Justice,  Ottawa,  18th  September,  1871. 

With  reference  to  the  Imperial  "  British  North  America  Act,  1867,"  and  also  to 
the  Order  in  Council  of  the  9th  June,  1868,  on  the  memorandum  of  the  undersigned, 
relative  to  the  course  to  be  pursued  with  respect  to  the  Acts  passed  by  the  provincial 
legislatures,  the  undersigned  has  the  honour  to  report  : 

That  in  his  opinion  all  the  Acts  passed  by  the  legislature  of  the  province  of 
Ontario,  in  the  session  held  in  the  34th  year  of  Her  Majesty's  reign  (1870)  being  the 
fourth  session  of  the  first  Parliament  of  Ontario  (with  the  exception  of  those  under- 
mentioned, which  will  be  the  subject  of  a  further  report),  are  free  from  objection  of 
any  kind.     He  therefore  recommends  that  the  same  be  left  to  their  operation. 

The  following  are  the  exceptions  above  alluded  to  : — 

Cap.  4. — An  Act  to  provide  for  the  organization  of  the  Territorial  District  of 
Thunder  Bay. 

Cap.  17. — An  Act  to  provide  for  the  establishment  and  government  of  a  Central 
Prison  for  the  province  of  Ontario. 

Cap.  48. — An  Act  to  enable  the  Municipalities  along  the  line  of  the  Grand  Junc- 
tion Railway  Company  to  grant  aid  thereto,  and  to  legalize  certain  by-laws  granting  aid 
to  the  said  Company. 

Cap.  75. — An  Act  to  incorporate  the  Simpson  Loom  Company  (Limited). 

Cap.  99. — An  Act  to  confirm  the  Deed  for  the  distribution  and  settlement  of  the 
Estate  of  the  Hon.  George  Jervis  Goodhue,  deceased. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 

Report  of  the  Honourable   the    Minister  of  Justice,    approved  by   His   Excellency   the 
Governor  General  in  Council  on  the  23rd  February,  1872. 

Department  of  Justice,  Ottawa,  22nd  February,  1872. 

With  reference  to  the  report  of  the  18th  September  last,  on  the  subject  of  the 
Acts  passed  by  the  legislature  of  Ontario,  in  the  34th  year  of  Her  Majesty's  reign,  the 
undersigned  has  the  honour  further  to  I'eport,  as  follows  :— - 

Chapter  4. — With  respect  to  chapter  4,  intituled  :  "An  Act  to  provide  for  the 
organization  of  the  Territorial  District  of  Thunder  Bay,"  the  undersigned  thinks  it  well 
that  the  attention  of  the  government  of  Ontario  should  be  called  to  the  proviso  in  the 
13th  section,  which  enacts  that  "no  appeal  shall  be  from  any  judgment  or  decision  of 
the  stipendiary  magistrate." 

This  would  seem  to  be  an  enactment  afiecting  procedure  in  criminal  matters,  and 
if  so,  it  is  ultra  vires. 

Chapter  17,  intituled  :  "An  Act  to  provide  for  the  establishment  and  government 
of  a  Central  Prison  for  the  province  of  Ontario,"  seems  also,  in  several  of  its  clauses, 
to  deal  with  matters  of  criminal  procedure,  and  especially  in  the  13th,  14th,  15th  and 
38th  clauses. 

The  attention  of  the  provincial  government  should  be  invited  to  this  Act  with  the 
view  of  amendment,  unless  it  is  considered  advisable  that  a  confirmatory  Act  should  be 
passed  by  the  Parliament  of  the  Dominion. 

This  latter  course  the  undersigned  thinks  the  better  one,  as  the  Act  in  question 
will  be  of  great  advantage  in  furthering  and  aiding  the  proper  administration  of 
criminal  justice. 

Chapter  48,  intituled  :  "  An  Act  to  enable  the  municipalities  along  the  line  of  the 
Grand  Junction  Railway  Company  to  grant  aid  thereto,  and  to  legalize  certain  by-laws 
granting  aid  to  the  said  Company." 
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Petitions  have  been  received  for  the  disallowance  of  this  Act,  but  as  it  is  within  the 
competence  of  the  provincial  legislature,  the  undersigned  I'ecommends  that  it  be  left  to 
its  operations. 

Chapter  99. — "  An  Act  to  confirm  the  Deed  for  the  Distribution  and  Settlement 
of  the  Estate  of  the  Honourable  George  Jervis  Goodhue,  deceased." 

This  Act  has  also  been  petitioned  against,  but  for  the  same  reason  as  that  given 
with  respect  to  chapter  48,  the  undersigned  recommends  that  it  be  left  to  its  operation. 

Chapter  75,  intituled :  "  An  Act  to  incorporate  the  Simpson  Loom  Company 
(Limited)." 

The  second  clause  of  this  Act  seems  to  be  beyond  the  Jurisdiction  of  the  local 
legislature,  as  it  aff'ects  the  patent  laws.  The  undersigned  does  not,  however,  recom- 
mend the  disallowance,  leaving  the  matter  to  be  adjudicated  upon  by  the  legal  tribunals. 

Chapter  19,  intituled  :  "An  Act  relative  to  Government  Road  Allowances,  and  the 
quantity  of  Crown  Timber  Licenses  therefor." 

A  petition  has  been  received  from  the  municipal  council  of  the  county  of  Fron- 
tenac,  praying  for  the  disallowance  of  this  Act,  but,  as  it  is  clearly  within  the  compet- 
ence of  the  local  legislature,  the  undersigned  recommends  that  it  be  left  to  its  operation. 

All  which  is  respectfully  submitted. 


JOHN  A.  MACDONALD. 
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ONTARIO— 35th  VICTORIA,  1871-72. 


1st  Session — 2nd  Parliament. 


Report  of   the  Honourable     tlm  Minister  of  Justice,    approved  by  His  Excellericy   the 
Governor  General  in  Council  on  the  10th  January,  1873. 

Department  op  Justice,  Ottawa,  6th  January,  1873. 

The  undersigned,  to  whom  was  referred  certified  copies  of  the  Acts  passed  by  the 
legislature  of  the  province  of  Ontario,  in  the  session  held  in  the  35th  year  of  Her 
Majesty's  reign,  and  assented  tx)  by  the  Lieutenant  Governor  on  the  2nd  March  last, 
has  the  honour  to  report  as  follows : — 

Chapter  13,  intituled  :  "An  Act  to  provide  for  the  institution  of  suits  against  the 
Crown  by  Petition  of  Right,  and  respecting  procedure  in  Crown  suits." 

With  respect  to  this  Act,  the  undersigned  recommends  that  the  attention  of  the 
Government  of  Ontario  be  called  to  the  fact  that  it  is  so  general  in  its  terms,  that  it 
may  be  held  to  apply  to  claims  against  the  Government  of  the  Dominion. 

It  is  presumed  that  this  is  not  the  intention,  as  the  second  clause  of  the  Act  pro- 
vides, that  the  fiat  for  a  petition  of  right  must  be  granted  by  the  Lieutenant-Governor 
of  the  province.  Now,  it  is  obvious  that  in  case  of  claims  against  the  Dominion,  the 
fiat  should  be  granted  by  the  Governor  General.  The  passing  of  a  short  Act  removing 
the  doubt  is  suggested. 

Chapter  36,  intituled  :  "  An  Act  for  the  prevention  of  corrupt  practices  at  Muni- 
cipal Elections." 

The  17th  section  of  the  Act  appears,  to  the  undersigned,  to  be  objectionable,  on  the 
ground  that  it  seems  to  deal  with  the  evidence  to  be  received  in  criminal  proceedings, 
and  is,  therefore,  beyond  the  competence  of  the  provincial  legislature.  The  attention  of 
the  Government  of  Ontario  should  be  called  to  this,  with  a  view  to  its  amendment  in 
the  ensuing  session  of  the  legislature. 

Chapter  37,  intituled  :  "  An  Act  to  establish  Municipal  Institutions  in  the  Districts 
of  Parry  Sound,  Muskoka,  Nipissing  and  Thunder  Bay." 

■  While  the  undersigned  recommends  that  this  Act  should  be  allowed  to  go  into 
operation,  he  thinks  it  well  that  the  26th  section  should  be  brought  under  the  notice  of 
the  local  government.  The  undersigned  doubts  the  power  of  the  provincial  legislature 
to  give  a  municipal  council  power  to  pass  by-laws  limiting  the  number  of  licenses  for 
the  sale  of  intoxicating  liquors.  Such  legislature  has  the  power  of  making  laws  respect- 
ing licenses  in  order  to  the  raising  of  a  revenue,  and  apparently  for  no  other  purpose. 
If  it  cannot  itself  limit  the  number  of  licenses  to  be  issued,  it  would  seem  that  it  cannot 
confer  that  power  on  a  municipal  council. 

With  these  exceptions,  all  the  said  Acts  appear  to  be  unobjectionable. 

The  undersigned  has,  therefore,  the  honour  to  recommend  that  all  the  said  Acts, 
except  chapters  1 3  and  36,  be  left  to  their  operation,  and  that  with  respect  to  those  two 
Acts,  further  communication  from  the  Ontario  Government  will  be  waited  for. 

JOHN  A.  MACDONALD. 

Memorandum  on  above  Report. 

On  further  consideration  of  Act  35  Vict.,  chap.  13,  it  was  the  opinion  of  the 
Minister  of  Justice,  that  it  can  only  be  held  to  apply  to  litigation,  in  matters  within  the 
jurisdiction,  and  could  not  be  held  to  the  Crown  in  Dominion  matters,  and  that  it  was 
therefore  unobjectionable. 

The  Act  35  Vict.,  chap.  36,  has  been  amended  in  accordance  with  the  suggestion 
made  in  the  preceding  report.  The  clause  17,  above  objected,  being  amended  by  164th 
section  of  statute  36  Vict.,  chap.  48,  it  is  now  unobjectionable  quoad  the  clause  objected  to. 


For  Report  of  Executive  Council  of  Ontario  referred  to  ii 
Despatch  of  Lieutenant-Governor  of  Ontario,  dated  16th  January 
1874,  see  Appendix  C,  pages  1324-1326. 
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ONTARIO,   36th  VICTORIA,  1873. 


2nd  Session — 2nd  Parliament. 


Report  oftlie  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  tlie  Governor 
General  in  Council  on  the  30th  August,  1873. 

Department  op  Justice,  Ottawa,  25th  August,  1873. 

With  reference  to  the  Acts  passed  by  the  legislature  of  the  province  of  Ontario 
in  the  session  held  in  the  thirty-sixth  year  of  Her  Majesty's  reign,  being  the  second 
session  of  the  second  legislature  of  that  province,  the  undersigned  has  the  honour  to 
report : — 

That  after  a  careful  examination  of  the  Acts  in  question,  he  is  of  opinion  that, 
excepting  chapters  2,  3,  4,  31,  35,  47,  48  and  50,  they  are  all  unobjectionable. 

With  respect  to  chapter  2,  intituled  :  "  An  Act  to  amend  the  Law  respecting 
elections  of  Members  of  the  Legislative  Assembly ;  and  respecting  the  trial  of  such 
elections,"  the  7th  and  11th  sections  are  ultra  vires,  as  they  declare  certain  actions  of 
election  agents  and  candidates  to  be  misdemeanours.  (See  reply  to  this  report,  by 
Executive  Council  of  Ontario,  in  despatch  of  the  Lieutenant-Governor,  Ontario,  to 
Secretary  of  State,  16th  January,  1874.) 

This  is  legislation  as  to  criminal  law,  which  is  beyond  the  jurisdiction  of  the 
provincial  legislature. 

The  undersigned  recommends  that  the  attention  of  the  Government  of  Ontario  be 
called  to  these  two  clauses,  with  the  view  of  having  them  amended  at  the  next  session 
of  its  legislature ;  meanwhile  the  undersigned  does  not  propose  that  the  Act  should  be 
disallowed. 

He  also  recommends  that  chapter  31  intituled  :  "  An  Act  to  make  further  pro- 
vision as  to  the  custody  of  insane  persons,"  be  brought  under  the  notice  of  the  local 
government. 

The  Act  appears  to  be  unobjectionable,  except  as  regards  the  29th  section. 

That  clause  provides  that  "  upon  the  appearing  to  the  Lieutenant-Governor  that 
an  insane  person  has  come,  or  been  brought  into  the  province,  from  some  other 
province  or  country,  the  Lieutenant-Governor,  by  his  warrant,  may  authorize  the 
removal  of  such  insane  person  back  to  the  province  or  country  from  whence  he  has 
been  brought." 

It  is  believed  that  the  provincial  legislature  has  no  power  to  authorize  any  such 
extradition.  For  the  purpose  of  authorizing  an  insane  or  any  person  to  be  removed 
from  one  province  of  the  Dominion  to  another,  legislation  must  be  procured  from  the 
Parliament  of  Canada  ;  and  for  the  purpose  of  removing  out  of  the  Dominion,  an  Act 
must  be  passed  by  the  Imperial  Parliament. 

The  attention  of  the  provincial  government  is  also  invited  to  cap.  35,  intituled  : 
"  An  act  to  provide  for  the  incorporation  of  Emigration  Aid  Societies  in  the  Province 
of  Ontario." 

By  the  13th  section  it  is  provided  that  certain  written  contracts  entered  into  by 
an  immigrant  can  be  enforced  by  civil  suit ;  and  also  that  the  refusal  by  such 
immigrant  to  perform  certain  obligations  undertaken  by  him,  shall  be  an  offence 
cognizable  before  a  justice,  and  punishable  by  fine,  and  imprisonment  until  the  fine  be 
paid  ;  the  clause  further  enactin^^hat  the  payment  of  such  fine  shall  not  prevent  or 
affect  any  civil  remedy  under  the  contract. 


k 
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The  use  of  the  word  "offence"  in  this  clause,  and  the  conviction  for  such  offence 
being  placed  in  contrast  to  a  civil  remedy,  would  appear  to  make  conviction  by  the 
justice  a  criminal  proceeding.  The  undersigned  would  beg  leave  to  suggest  the  inex- 
pediency of  describing,  in  provincial  statutes,  any  breach  of  the  law  of  the  province,  as 
an  offence. 

The  15th  paragraph  of  the  19th  section  of  "The  British  North  America  Act,  1867," 
enables  a  provincial  legislature  to  make  laws  in  relation  to  the  imposition  of  punish- 
ment by  fine,  penalty  or  imprisonment,  for  enforcing  any  law  of  the  province. 

The  word  "  offence  "  in  legal  parlance  seems  to  imply  a  breach  of  the  criminal  law, 
and  when  not  expressly  declared  to  be  treason  or  felony,  may  be  considered  as 
synonymous  with  misdemeanour. 

On  reference  to  the  15th  section  of  the  same  Act,  it  will  be  seen  that  it  also  deals 
with  the  criminal  law,  by  declaring  that  certain  false  statements  shall  be  misdemeanours, 
punishable  as  wilful  and  corrupt  perjury. 

Chapter  50,  intituled  "An  Act  to  organize  the  Municipality  of  Shuniah,  and  to 
amend  the  Act  for  establishing  Municipal  Institutions  in  Unorganized  Districts,"  seems 
to  be  unobjectionable,  if  the  territory  included  in  such  municipality  shall,  when  the 
western  boundary  of  Ontario  is  settled,  proved  to  be  within  the  limits  of  that  province. 

The  undersigned  desires  to  bring  this  under  the  notice  of  your  Excellency  and 
of  the  Local  Government  of  Ontario,  lest,  by  your  Excellency  allowing  the  Act  to  go 
into  operation  without  remark,  it  might  be  held  to  be  an  acquiescence  in  the  extent  of 
territory  claimed  for  the  province. 

The  undersigned,  therefore,  begs  leave  to  recommend  that  all  the  Acts  of  the  said 
session,  except  chapters  3,  4,  34,  47  and  48,  which  will  be  reported  upon  hereafter,  and 
chapters  2,  31,  35  and  50,  to  which  the  attention  of  the  Government  of  Ontario  is 
invited  in  this  reporr,  with  a  view  to  their  amendment  in  the  ensuing  session  of  the 
legislature,  be  left  to  their  operation. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 

j^OTE. — Chaps.  3,  4,  34,  47  and  48  do  not  appear  to  have  been  subsequently  dealt  with  by  the  Minister 
of  Justice. 

Report  of  the  Honourahle  the  Minister  of  Justice,  approved  by  His  Excellency 
tJie  Governor  General  in  Council  on  the  29th  August,  1873. 

Department  of  Justice,  Ottawa,  25th  August,  1873. 

The  undersigned  has  had  under  consideration  two  Acts  passed  by  the  legislature 
of  the  province  of  Ontario,  at  its  last  session,  entitled  respectively  : 

"  An  Act  to  incorporate  the  Loyal  Orange  Association  of  Western  Ontario,"  and 
"  An  Act  to  incorporate  the  Loyal  Orange  Association  of  Eastern  Ontario,"  which  were 
reserved  by  the  Lieutenant-Governor  for  the  assent  of  Your  Excellency,  and  now  begs 
leave  to  report : 

That  these  Acts  purport  to  incorporate  two  provincial  associations. 

That  the  only  object  of  these  associations,  appearing  on  the  face  of  the  Acts,  is  the 
holding  of  property,  real  and  personal. 

That  this  being  a  provincial  object,  the  Acts  are  within  the  competence  and  juris- 
diction of  the  provincial  legislature. 

Such  being  the  case,  in  the  opinion  of  the  undersigned,  the  Lieutenant-Governor 
of  Ontario  ought  not  to  have  reserved  these  Acts  for  your  Excellency's  assent,  but 
should  have  given  his  assent  to  them  as  Lieutenant-Governor. 

Under  the  system  of  Government  that  obtains  in  England,  as  well  as  in  the 
Dominion  and  its  several  provinces,  it  is  the  duty  of  the  advisers  of  the  executive,  to 
recommend  every  measure  that  has  passed  the  legislature  for  the  executive  assent. 

The  provision  in  "The  British  North  America  Act  of  1867,"  that  your  Excellency 
may  reserve  a  bill  for  the  signification  of  Her  Majesty's  pleasure,  was  solely  made  with 
the  view  to  protection  of  imperial  interests,  and  the  maintenance  of  imperial  policy, 
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and  in  case  your  Excellency  should  exercise  the  power  of  reservation  conferred  upon 
you — you  would  do  so  in  your  capacity  as  an  imperial  officer,  and  under  the  royal 
instructions. 

So,  in  any  province  the  Lieutenant-Governor  should  reserve  a  bill  in  his  capacity 
as  an  officer  of  the  Dominion,  and  under  instructions  from  the  Governor  General. 

The  ministers  of  the  Governor  General  and  of  the  Lieutenant-Governor  are  alike 
bound  to  oppose  in  the  legislature,  measures  of  which  they  disapprove,  and  if,  notwith- 
standing, such  a  measure  be  carried,  the  ministry  should  either  resign,  or  accept  the 
decision  of  the  legislature,  and  advise  the  passage  of  the  bill.  It  then  rests  with  the 
Governor  General,  or  the  Lieutenant-Governor,  as  the  case  may  be,  to  consider  whether 
the  Act  conflicts  with  his  instructions  or  his  duty  as  an  imperial  or  a  Dominion  officer, 
— and  if  it  does  so  conflict,  he  is  bound  to  reserve  it,  whatever  the  advice  tendered  to 
him  may  be  ;  but  if  not  he  will  doubtless  feel  it  his  duty  to  give  his  assent,  in  accordance 
with  advice  to  that  eflfect,  which  it  was  the  duty  of  his  ministers  to  give. 

With  respect  to  the  present  measures,  the  undersigned  is  of  opinion  that  the 
Lieutenant-Governor  ought  not  to  have  reserved  them  for  your  Excellency's  assent,  as 
he  had  no  instructions  from  the  Governor  General  in  any  way  ajffecting  these  bills. 
They  are  entirely  within  the  competence  of  the  Ontario  legislature,  and  if  he  had 
sought  advice  from  his  legal  adviser,  the  Attorney  General  of  Ontario,  on  the  question 
of  competence,  he  would  have  undoubtedly  received  his  opinion  that  the  Acts  were 
within  the  jurisdiction  of  the  provincial  legislature. 

This  is  evident  from  the  fact  that  (as  appears  by  Votes  and  Proceedings  of  the 
legislature)  the  Attorney  General  voted  for  and  supported  the  bills  as  a  member  of  the 
legislature.  Under  these  circumstances,  the  undersigned  recommends  that  the 
Lieutenant-Governor  be  informed  that  your  Excellency  does  not  propose  to  signify 
your  pleasure  with  respect  to  these  reserved  Acts,  or  to  take  any  action  upon  them. 
The  legislature  of  Ontario  will,  at  its  next  session,  which  must  meet  before  the  expir- 
ation of  the  year  within  which,  by  the  constitution,  your  Excellency  has  power  to 
signify  your  pleasure,  have  the  power,  if  it  pleases,  of  considering  these  measures  anew, 
and  re-enacting,  or  rejecting  them  at  its  discretion. 

If  the  Acts  should  again  be  passed,  the  Lieutenant-Governor  should  consider  him- 
self bound  to  deal  with  them  at  once,  and  not  ask  your  Excellency  to  intervene  in 
matters  of  provincial  concern,  and  solely  and  entirely  within  the  jurisdiction  and  com- 
petence of  the  legislature  of  the  province. 


JOHN  A.  MACDONALD. 
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3rd  Session — 2nd  Parliament. 


Report    of  the  Honourable  the  Minister  of  Justice,    approved   by  His  Excellency  the 
Governor  General  in  Council  on  the  1st  April,  1875. 

Department  of  Justice,  Ottawa,  18th  November,  1874. 

The  undersigned  has  the  honour  to  report  upon  certain  Acts  of  the  legislature  of 
the  province  of  Ontario,  passed  in  the  3rd  session  of  the  second  Parliament  of 
Ontario,  as  follows  : — 

Chapter  5.—"  The  Ballot  Act,  1874." 

Section  27  provides  punishment  by  imprisonment  for  different  offences,  amongst 
which  is  that  of  forging,  or  counterfeiting,  or  fraudulently  altering  ballot  papers,  itc. 

It  is  suggested  that  it  is  not  within  the  competence  of  a  legislature  to  legislate 
on  the  subject  of  forgery,  and  that  this  clause  will  be  in  conflict  with  32nd  and  33rd 
Vic,  Chap.  19,  or  some  sections  thereof. 

Chapter  7. — "  An  Act  to  make  further  provisions  for  the  due  Administration  of 
Justice." 

This  Act  provides  for  the  appointment,  in  the  manner  prescribed  by  "  The  British 
North  America  Act,  1867,"  of  three  additional  judges  who  are  to  be  called  Justices  of 
the  Court  of  Error  and  Appeal. 

The  2nd  section  provides  that  "  the  additional  judges,  so  to  be  appointed,  may  be 
selected  from  the  judges,  for  the  time  being,  of  the  courts  of  Queen's  Bench,  Chancery 
and  Common  Pleas,  or  from  such  barristers  as  are  eligible  to  be  appointed  judges  of 
those  courts." 

It  is  suggested  that  this  provision,  although  put  in  a  permissive  sense,  in  so  far  as 
it  limits  the  appointment  of  the  judges,  to  such  barristers  as  are  eligible  to  be  appointed 
judges  of  the  courts  mentioned,  is  ultra  vires,  as  by  reference  to  "  The  British  North 
America  Act,  1867,"  clause  97,  it  will  be  found  that  the  only  limit  upon  the  discretion 
of  the  Governor  General  in  selecting  judges  for  the  several  provinces  is,  that  they  shall 
be  selected  from  the  bars  of  the  provinces  respectively. 

It  would  appear,  therefore,  that  this  provision  is  ineffectual,  as  being  beyond  the 
jurisdiction  of  a  provincial  legislature,  and  that  the  Goveinor  General  would  not,  in 
this  particular,  be  bound  by  such  a  limitation  imposed  on  him  in  the  appointment  to  the 
Bench. 

The  5th  section  deals  with  the  question  of  rank  and  precedence.  It  gives  the 
chief  justice  of  the  Court  of  Error  and  Appeal  rank  and  precedence  over  all  the  other 
Judges  of  Her  Majesty's  Courts  of  Law  and  Equity  in  Ontario,  "  and  the  other  judges 
of  the  .said  Court  of  Error  and  Appeal  appointed  under  that  Act,  and  the  chief 
justice  of  Ontario,  the  chancellor  of  Ontario,  and  the  chief  justice  of  the  Court  of 
Common  Pleas,  shall  have  rank  and  precedence  between  themselves,  according  to  their 
seniority  of  appointment  to  any  of  the  said  offices." 

The  undersigned  suggests  tliat  the  question  of  rank  and  precedence  of  functionaries 
appointed  by  the  Crown,  is  a  matter  which  can  be  dealt  with  solely  by  the  Crown,  or  by 
the  authority  to  whom  the  Crown  delegates  the  same. 
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There  is  no  delegation  to  a  provincial  legislature  of  the  right  to  grant  the  same 
and  it  can  hardly  be  urged  that  the  precedence  of  judges  can  be  deemed  to  be  within 
the  subject  of  the  administration  of  justice  within  the  province,  or  of  the  constitution 
and  organization  of  provincial  courts ;  nor  is  it  a  matter  of  a  merely  local  or  private 
nature  in  the  province. 

It  is  stated  by  Chitty — "  Prerogatives  of  the  Crown  " — that  the  judges,  generally 
speaking,  derive  their  authority  only  from  the  Crown.  He  states  also  "  the  Crown 
alone  can  create  and  confer  dignities  and  honours  ;  the  King  is  not  only  the  fountain, 
but  the  parent  of  them." 

"  To  the  Crown  also  belongs  the  prerogative  of  raising  practioners  in  the  courts 
of  justice  to  a  superior  eminence,  by  constituting  them  sergeants,  &c.,  or  by  granting 
letters  patent  of  precedence  to  such  barristers  as  His  Majesty  thinks  proper  to  honour 
with  that  mark  of  distinction,  whereby  they  are  entitled  to  such  rank  and  pre-audience 
as  are  assigned  in  their  respective  patents." 

Dodd  in  his  Manual  of  Dignities,  states  that  "  precedence  is  part  and  parcel  of  the 
law  of  England,  subsisting  under  the  authority  of  Acts  of  Parliament,  solemn  decisions 
in  courts  of  justice,  or  public  instruments  proceeding  from  the  crown." 

"  It  is  to  be  observed  *         ♦         *  seniority  is  amongst  the  leading  prin- 

ciples of  our  system  of  precedence         *         *         ♦  Dates  of  patents  and  commis- 

sions determine  the  precedence  which  individuals  of  the  same  rank  take  amongst  each 
other,  and  thus  the  station  and  degree  of  each  are  ascertained,  by  means,  which  rarely 
admit  of  controversy  or  doubt." 

"  Rank  and  precedence  in  England  may  of  course  be  granted  to  any  person  by  the 
supreme  power  of  the  legislature ;  or  it  may  be  imparted  by  an  exercise  of  the  royal 
prerogative  in  the  form  of  a  patent  or  warrant.  Whei'e  the  legislature  is  silent,  or  the 
sovereign  has  not  thought  it  necessary  to  interfere,  the  particular  station  confessedly 
held  and  fully  recognized  to  belong  to  any  class,  may  be  presumed  to  rest  upon  imme- 
morial usage." 

In  England  the  rule  appears  to  be  undoubted  that,  unless  precedence  of  judges  is 
fixed  by  the  exercise  of  the  royal  prerogative,  or  by  Act  of  Parliament,  they  take  pre- 
cedence amongst  each  other  according  to  seniority  of  appointment. 

If  it  were  necessary  to  make  specific  allusions  to  cases  in  which  the  point  has 
arisen,  it  is  believed  that  many  precedents  might  be  cited  as  being  governed  by  this 
rule,  but  the  undersigned  suggests  that  the  attention  of  the  Lieutenant-Governor  be 
drawn  to  this  matter,  with  a  view  of  making  such  amendment  to  the  Act  as  his  govern- 
ment may  deem  most  likely  to  meet  the  case. 

Chapter  28. — "  An  Act  to  amend  and  consolidate  the  Public  School  Law." 

Sec.  184  provides  that  a  person  willingly  making  false  declaration  of  his  right  to 
vote  shall  be  guilty  of  a  misdemeanour. 

It  is  suggested  that  this  is  beyond  the  provincial  legislative  competence  ;  and  the 
same  remark  applies  to  sec.  189,  which  provides  that  offenders,  in  respect  of  that  section 
mentioned,  may  be  indicted  and  punished  for  any  of  the  offences  thereinbefore  men- 
tioned as  a  misdemeanor. 

Chapter  32. — "An  Act  to  amend  and  consolidate  the  law  for  the  sale  of  Fer- 
mented or  Spirituous  Liquors." 

Section  24  provides  that  no  person  shall  sell,  by  wholesale  or  retail,  any  spirituous 
fermented  or  other  manufactured  liquors  in  the  province  of  Ontario  without  first  having 
obtained  a  license  under  the  Act  authorizing  him  so  to  do. 

Section  25  provides  that  no  person  shall  keep,  have  in  any  house,  &c.,  any 
spirituous  liquor  for  sale  unless  licensed. 

Section  26  provides  that  the  last  two  sections  shall  not  prevent  any  brewer,  dis- 
tiller, or  other  person  duly  licensed  by  the  government  of  Canada,  for  the  manufacture 
of  liquors,  from  keeping,  having  or  selling  any  liquor  manufactured  by  him  in  any  build- 
ing wherein  the  manufacture  is  carried  on,  &e.  ;  provided  that  any  such  brewer,  dis- 
tiller, or  other  person  is  further  required  to  first  obtain  a  license  to  sell  by  wholesale, 
under  this  Act,  the  liquor  so  manufactured  by  him  when  sold   for  consumption  within 
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this  province,  and  under  which  license  the  liquor  ma)'^  he  sold,  &c.,  but  so  that  no  such 
sale  shall  be  in  quantities  less  than  those  prescribed  in  section  4  of  the  Act. 

The  undersigned  suggests  that  these  section  are  prohibitory  in  respect  of  trade  and 
commerce,  and  recommends  that  the  consideration  of  the  Lieutenant-Governor  be 
invited  to  this  point,  with  a  view  to  any  amendment  of  the  law  which  his  Government 
may  think  necessary, 

H.  BERNARD, 
I  concur.  Deputy  Minister  of  Justice. 

T.  FOURNIER, 

Minister  of  Justice. 

Mr.  Assistant  Secretary  Eckart  to  the  Secretary  of  State  of  Canada. 

Toronto,  6th  October,  1875. 

Sir, — I  am  directed  to  transmit  herewith  a  copy  of  an  Order  in  Council,  approved 
by  his  Honour  the  Lieutenant-Governor,  the  5th  day  of  October,  1875,  having  refer- 
ence to  the  report  of  the  late  Minister  of  Justice  to  his  Excellency  the  Governor 
General,  approved  by  his  Excellency  in  Council,  and  communicated  to  his  Honour  the 
Lieutenant-Governor  by  a  despatch  from  the  Under  Secretary  of  State,  dated  5th 
April,  1875,  the  subject  being  certain  sections  of  four  statutes  (chaps.  5,  7.  28  and  32) 
passed  at  the  third  session  of  the  Second  Parliament. 

I  have,  ikc, 

I.  R.  ECKART, 

Assistant  Secretary. 

Rej^ort    of  the   Honourable   Attorney  General   Motvat,    approved  by  His   Honour   the 
Lieutenant-Governor  of  Ontario  in  Council  on  the  3rd  October,  1875. 

The  undersigned  has  had  under  consideration  the  report  of  the  late  Minister  of 
Justice  to  his  Excellency  the  Governor  General,  approved  of  by  his  Excellency  in 
Council,  and  communicated  to  his  Honour  the  Lieutenant-Governor  by  a  despatch 
from  the  Under  Secretary  of  State,  bearing  date  5th  April,  1875,  the  subject  being 
certain  sections  of  four  of  the  statutes  passed  at  the  third  session  of  the  second 
Parliament  of  Ontario. 

The  undersigned  begs  to  submit  the  following  observations  upon  this  report : — 

1.  Objection  is  made  to  part  of  the  twenty- seventh  section  of  chapter  5  of  37 
Victoria,  "  The  Ballot  Act  of  1874."  This  section  provides  that  "  no  person  shall," 
amongst  other  things,  "  forge  or  counterfeit,  or  fraudulently  alter,  deface  or  fraudu- 
lently destroy,  any  ballot  paper,  or  the  name  or  initials  of  the  deputy  returning 
officer  signefl  thereon;"  and  that  "any  person  guilty  of  any  violation  of  this  section 
sliall  be  liable,  if  he  l)e  a  returning  officer,  to  imprisonment  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour,  and  if  he  be  any  other  person,  to  imprison- 
ment for  any  term  not  exceeding  six  months,  with  or  without  hard  labour-."  The  report 
suggests  that  it  is  not  within  the  competence  of  the  provinces  to  legislate  on  the  subject 
of  forgery,  and  that  the  clauses  quoted  will  be  in  conflict  with  the  Dominion  Act  32 
and  ."^3  Vic.,,  chap.  19,  or  .some  sections  thereof. 

It  is  probably  the  forty-tifth  section  of  the  Dominion  Act,  with  which  the  Ontario 
enactment  is  supposed  to  be  in  conflict.  That  section  is  as  follows  : — "  Whosoever 
maliciously,  and  for  any  purpose  of  fraud  or  deceit,  forges  any  document  or  thing 
written,  printed  or  otherwise  made  capable  of  being  read,  or  utters  any  such  forged 
document  or  thing,  knowing  the  same  to  be  forged,  is  guilty  of  felony,  and  shall  be 
liable  to  be  imprisoned  in  the  penitentiary  for  life,  or  for  a  term  not  less  than  two 
years,  or  to  be  imprisoned  in  any  other  jail  or  place  of  confinement  for  any  term  less 
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than  two  years,  with  or  without  hard  labour,  and  with  or  without  solitary  confinement ; 
and  the  wilful  alteration,  for  any  purpose  of  fraud  or  deceit,  of  any  such  document  or 
thing,  or  of  any  document  or  thing,  the  forging  of  which  is  made  penal  by  this  Act, 
shall  be  held  to  be  a  forging  thereof."  Reading  this  section  in  connection  with  the  rest 
of  the  Act,  it  does  not  appear  certain  that  the  section  will  be  held  by  the  courts  to 
apply  to  ballot  papers,  which  are  the  creation  of  a  subsequent  provincial  statute,  and 
until  that  question  is  placed  beyond  doubt  by  judicial  decision,  it  is  expedient  that  the 
provincial  legislature  should  take  care  that  in  no  event  such  an  act  of  wrong  doing 
should  escape  liability  to  punishment,  and  the  punishment  pi'ovided  by  the  Ontario  Act 
is  less  than  that  provided  by  the  Dominion  Act.  Experience  has  shown  that  it  is  im- 
possible for  either  a  provincial  legislature  or  the  Dominion  Parliament,  in  the  public 
interest,  to  abstain  from  legislation  on  matters  the  jurisdiction  as  to  which  may  be  open 
to  more  or  less  of  question,  as  the  Dominion  statute  books,  as  well  at  the  statute  books 
of  the  provinces,  from  the  time  of  confederation,  amply  illustrate. 

The  criminal  law  is  among  the  subjects  of  exclusive  jurisdiction  by  the  Dominion 
Parliament.  But  the  Ballot  Act  is  (with  the  exception  of  the  clause  in  question) 
admitted  to  have  been  within  the  jurisdiction  of  the  Ontario  legislature  to  pass ;  and 
a  provincial  legislature  has,  by  "  The  British  North  America  Act  1867,"  express  power 
to  provide  for  imposition  or  punishment  by  tine,  penalty  or  imprisonment,  for  enforcing 
the  law  of  the  province,  in  relation  to  any  matter  coming  within  the  jurisdiction  of  the 
legislature.  The  Dominion  Parliament  may  have  authority  to  give  additional  force  to 
provincial  enactments,  by  making  the  violation  of  a  provincial  law  a  criminal  offence, 
and  such  a  jurisdiction  was  assumed  when  it  was  enacted  (31  Vic,  chap.  71,  sec.  3, 
Dominion),  that  "any  wilful  contravention  of  any  Act  of  the  legislature  of  any  of  the 
provinces  within  Canada,  which  is  not  made  an  offence  of  some  other  kind,  shall  be  a 
misdemeanour,  and  punishable  accordingly."  If  the  Dominion  enactment  first  quoted 
(32  and  33  Vic,  chap.  19,  sec  45)  applies  to  the  forgery  of  ballot  papers,  the  pen- 
alties imposed  by  the  Dominion  and  provincial  statutes  may  in  strict  construction, 
be  regarded  as  cumulative,  rather  than  conflicting,  or  at  worst,  the  provincial  enact- 
ment is  void. 

2  The  next  objection  to  our  legislation  relates  to  parts  of  two  sections  of  the 
"Act  to  make  further  provision  for  the  due  administration  of  justice"  (chap.  7),  by 
which  the  new  appeal  judges  thereby  provided  as  required  to  be  "selected  from  the 
judges,  for  the  time  being,  of  the  Courts  of  Queen's  Bench,  Chancery  and  Common 
Pleas,  or  from  such  barristers  as  are  eligible  to  be  appointed  judges  of  those  courts ;" 
and  by  which  the  precedence  which  the  judges  of  the  Appeal  Court  shall  have  is  laid 
down.  The  first  of  these  enactments  is  said  to  be  idtra  vires,  because  the  ninety-sixth 
and  ninety-seventh  sections  of  "The  British  North  America  Act  1867,"  impose  no  such 
restriction  on  the  authority  of  the  Governor  General  to  appoint  the  provincial  judges. 
It  may  be  observed  that,  thojgh  we  have  assumed  that  the  Appeal  Court  judges  are  to 
be  paid  and  appointed  by  the  Dominion  Government,  the  judges  expressly  mentioned 
in  the  ninety-sixth  section  are  the  judges  of  "the  Superior,  District  and  County  Courts" 
only,  and  the  Court  of  Error  and  Appeal  is  not  a  "District"  or  "County"  Court;  nor 
is  it  one  of  the  couits  which,  by  our  law,  v/as  at  the  time  of  the  passing  of  "the  British 
North  America  Act,"  called  "  Superior  Courts,"  that  expression  being  defined  by  the 
Consolidated  Statutes  (Canada),  Chap.  2,  sec.  8,  as  meaning  the  Courts  of  Queen's 
Bench,  Chancery  and  Common  Pleas.  Apart  from  this  consideration,  it  is  to  be  noticed 
that  the  qualifications  of  the  judges  ef  these  courts  had  been  already  been  provided  for  by 
Chap.  10  sec.  7,  Chap.  12,  sec.  4;  and  that  at  the  date  of  "The  British  Noi-th  America 
Act  1867,"  the  Court  of  Error  and  Appeal  consisted  of  the  existing  judges  of  these  three 
courts,  and  any  retired  judge  of  any  of  them.  The  Ontario  statute,  in  authorizing  the 
additional  judges  to  be  appointed  to  the  Coui't  of  Appeal,  put  an  end  to  the  necessity 
of  such  new  judges  being  judges  or  retired  judges,  of  the  Superior  Courts,  and  pro- 
vided that  the  selections  of  other  than  judges,  should  be  of  barristers  "  eligible  to  be 
appointed  judges  of  those  courts."  The  judgeships  being  new,  their  qualifications  had 
to  be  defined  ;  and  the  legislative  jurisdiction  to  define  them  was  surely  that  which 
had   the   power  and   responsibility  belonging  to   "the  administration  of   justice,"  and 


110  ONTARIO    LEGISLATION 


"the  constitution  of  the  courts."  The  Ontario  legislature  was  not  prepared  to 
authorize  the  creation  of  the  new  judgeships  unless  tlie  qualification  of  the  new  judges 
should  be  required  by  law  to  be  those,  already  enacted  of  other  judges,  and  it  was  for 
the  Dominion  Government  to  consider  whether  they  would  accept  the  provincial  Act 
with  the  provision,  or  would  take  the  responsibility  of  disallowing  the  Act,  because 
these  qualifications  were  demanded.  If  the  legislature  had  been  attempting  to  impose 
new  restrictions  on  the  appointment  of  judges,  provided  for  by  legislation,  before  "  The 
British  North  America  Act,  1867,"  the  case  would  have  been  open  to  observations  inap- 
plicable to  the  statute  now  in  question. 

As  to  providing  by  provincial  legislation  for  the  precedence  of  the  judges  among 
themselves,  the  undersigned  apprehends  that  such  a  provision  is  part  of  the  "  constitu- 
tion of  the  courts,"  as  to  which  the  provincial  legislatures  have  express  jurisdiction, 
and  is  as  clearly  within  the  authority  of  the  provinces,  as  is  the  regulation  of  the  pre- 
cedence of  the  bar  (36  Vic,  cap.  4,  Ontario).  It  may  be  observed,  also,  that  the 
precedence  of  the  learned  judges  in  appeal,  as  amongst  themselves,  was  regulated  by  a 
statute  from  a  very  early  period  (see  Consolidated  Statutes,  Upper  Canada,  cap.  10, 
sec.  6;  cap  12,  sec.  4,  &,c.)  The  argument  that  in  England  all  matters  of  precedence 
belong,  in  the  absence  of  legislation,  to  Her  Majesty,  may  be  admitted ;  for  in  the 
present  case  there  is  legislation ;  and  the  notion  that  no  matters  of  prerogative  can  be 
legislated  upon  by  any  of  the  confederated  provinces,  the  undersigned  submits  that  he 
has,  in  his  report  (on  the  Escheat  Act),  dated  17th  February,  1875,  shown  to  be  an 
error.  A  copy  of  this  report,  annexed  to  a  copy  of  a  minute  of  Council  approving 
thereof,  was,  on  the  22nd  day  of  February,  1875,  transmitted  to  the  Dominion  Govern- 
ment. 

The  next  objection  to  Ontai'io  legislation  appears  to  be  one  of  form  merely.  It 
relates  to  two  sections  (184  and  189)  of  the  Consolidated  School  Law,  cap.  28,  which 
designate  the  violation  of  certain  provisions  as  "  misdemeanour."  The  violation  of  a  pro- 
vincial law  having  been  made  a  misdemeanour,  by  the  Dominion  Act,  31  Vic,  cap.  71, 
sec.  3,  the  undersigned,  in  his  report  of  8th  December,  1873  (transmitted  to  the 
Dominion  Government  with  a  copy  of  a  minute  of  council  approving  thereof,  on  the 
16th  January,  1874),  pointed  out  the  propriety  and  usefulness  of  adopting  in  provincial 
Acts  the  designation  thus  given  by  the  Dominion  Act,  to  such  acts  of  wrong  doing.  But 
as  it  is  Dominion  legislation  alone  which  appears  to  give  to  the  violation  of  a  provincial 
law  the  name  of  misdemeanour,  and  as,  notwithstanding  that  legislation,  the  Dominion 
Government  has  a  second  time  objected  to  the  use  of  the  term  in  our  legislation,  the 
undersigned  recommends  that,  as  a  matter  of  courtesy,  the  use  of  the  term  be  avoided 
for  the  future. 

The  last  objection  of  the  late  Minister  of  Justice  refers  to  certain  sections  of  the 
Act  respecting  the  sale  of  fermented  or  spirituous  liquors  (37  Vict.,  cap.  32,  Ontario). 
But  it  is  unnecessary  to  discuss  this  objection,  inasmuch  as,  since  the  I'eport  of  the  late 
Minister  of  Justice  was  made,  the  Court  of  Error  and  Appeal,  in  the  case  of  Regina  vs. 
Taylor,  has  decided  that  the  enactments  complained  of  were  within  the  jurisdiction  of 
the  legislatui'e,  and  are  valid. 

O.  MOW  AT, 

Attorney  General. 

Report  of  the  Jlonourahle  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  27th  November,  187 Jf.. 

Depahtment  of  Justice,  Ottawa,  18th  November,  1874. 

The  undersigned  has  the  honour  to  report,  that  in  the  session  of  the  legislature  of 
the  province  of  Ontario,  held  in  the  37th  year  of  Her  Majesty's  reign,  on  the  24th 
March,  1874,  was  passed  an  Act,  chapter  8,  intituled:  "An  Act  to  amend  the  Law 
respecting  Escheats  and  Forfeitures." 

The  Act  provides  in  effect  that,  whenever  lands,  &c.,  situate  in  Ontario,  have  (1) 
escheated  to  the  Crown  by  reason  of  intestacy  without  lawful  heir?,  or  have  (2)  become 
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forfeited,  whether  for  treason  or  felony,  or  any  other  cause,  the  Attorney  General  may 
cause  possession  of  such  lands,  &c.,  to  be  taken,  in  the  name  of  the  Crown. 

It  also  provides  that  the  Lieutenant-Governor  in  Council  may  grant  lands  which 
may  be  so  escheated  or  become  forfeited,  with  a  view  of  restoration  to  any  of  the  family 
of  the  person  to  whom  it  had  belonged,  and  the  same  without  entry  or  inquest  of  office 
being  found. 

The  Act  also  provides  that  the  Lieutenant-Governor  in  Council  may  make  any 
assignment  of  personal  property  to  which  the  Crown  is  entitled  (1)  by  reason  of  the 
person  last  entitled  thereto  having  died  intestate,  without  kin  or  other  persons  entitled 
to  succeed  thereto,  or  (2)  by  reason  of  forfeiture  of  the  same  to  the  Crown ;  and  further, 
that  the  Lieutenant-Governor  may  waive  or  release  the  right  of  the  Crown  in  such 
property. 

The  undersigned  is  strongly  inclined  to  entertain  the  opinion  that  this  law  is  not 
within  the  competence  of  a  local  legislature,  upon  the  following  grounds,  viz. : — 

First,  as  to  Esclieats. 

The  law  of  England  (except  in  so  far  as  the  same  may  have  been  aflFected  in  England 
by  statute  law,  not  applicable  to  Canada)  prevails  in  the  province  of  Ontario. 

The  practice  prior  to  confederation  was  for  the  issue,  under  the  great  seal  of  the 
late  province  of  Canada,  of  Her  Majesty's  writ  to  commissioners,  requiring  them  to 
suDjmon  a  jury  to  ascertain  the  particulars  of  the  estate,  and  its  escheat  to  the  Crown, 
and  upon  inquisition  held,  and  return  thereof,  the  same  was  filed  in  the  Court  of 
Queen's  Bench  of  Upper  Canada  (now  Ontario). 

The  question  is,  whether  circumstances  are  now  varied,  and  whether  escheat  being 
a  prerogative  of  the  Crown,  anything  is  to  be  found  in  "  The  British  North  America  Act, 
1867,"  by  which  the  same  is  devolved  upon  the  government  of  a  province.  Unless,  there- 
fore, any  such  power  is,  by  that  statute,  conferred  upon  the  Local  Government,  the  exercise 
of  Her  Majesty's  prerogative  would  rest  with  the  Governor  General  of  Canada  as  her 
representative. 

The  undersigned  is  not  aware  of  any  grounds  upon  which  the  legislature  of  a 
province  can  assume  a  right  to  legislate  as  to  the  prerogative  right  of  escheat,  unless  it 
be  claimed  under : 

(a)  Section  92,  subsection  13,  "  property  and  civil  rights  in  the  province,"  or  ; 

{h)  Section  109,  which  provides  that  "all  lands  belonging  to  the  several  provinces 
of  Canada  at  the  date  of  the  union  are  to  belong  to  the  several  provinces    of  Ontario 

*         *         *         '^^         in  which  the  same  are  situate." 

As  to  the  first  point,  concerning  "  property  and  civil  rights  "  in  the  province,  it 
appears  to  the  undersigned,  that  so  long  as  lands  escheat  to  the  Crown  by  reason  of 
failure  of  issue  (or  from  any  other  cause,  if  such  there  be,  as  distinct  from  forfeiture)  the 
Legislature  of  a  province,  under  the  powers  guaranteed  to  it  in  respect  to  property  and 
civil  rights  by  the  92nd  section  of  "The  British  North  America  Act,  1867,"  cannot  legislate 
or  take  any  action,  in  derogation  of  the  rights  of  Her  Majesty. 

No  prerogative  rights  of  the  Crown  are  vested  in  the  Lieutenant-Governor  of  a 
province,  unless  it  be  under  "  the  British  North  America  Act ;"  nor  does  his  commission, 
issued  by  the  Governor  General  under  the  Great  Seal  of  Canada,  confer  on  him  the  right 
of  using  or  exercising  any  prerogative. 

There  would,  therefore,  be  no  authority  in  the  Lieutenant-Governor  to  exercise  the 
prerogative  of  the  Crown  is  respect  to  escheat,  nor  would  the  Legislature  have  com- 
petence to  deal  with  such  right,  or  to  confer  any  powers  on  the  Lieutenant-Governor  in 
respect  thereof ;  nor  would  the  Queen  be  bound  by  any  Acts  of  a  local  legislature  in 
"respect  to  property  and  civil  rights  "  arising  in  regard  to  her  Crown.  If,  however, 
they  lay  claim  under  the  109th  section  of  "  The  British  North  America  Act,  1867,"  the 
latter  cannot  apply,  inasmuch  as  that  section  has  i-eference  alone  to  lands  Vjelonging  to 
the  province  of  Canada  *  *  *  *  at  the .  date  of  the  union,  and  in 
such  case  the  section  would  give  no  power  to  Ontario  to  deal  with  such  lands  as  might 
become  escheated  to  the  Crown  since  the  date  of  the  Union,  1st  July,  1867. 
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Moreover,  if  the  109th  section  of  "  the  British  North  America  Act,  1867,"  is  relied 
upon,  it  must  be  remembered  that  such  has  reference  to  what  are  known  as  "Crown  lands  " 
as  distinguished  from  (B.  N.  A.  Act,  schedule  3,  sec.  9)  Ordnance  lands  (B.  IS.  A.  Act, 
sec.  91,  sub-sec.  24)  Indian  lands,  and  that  the  Act  could  not,  if  it  applied  to  any  lands, 
apply  to  the  two  latter  classes. 

Second,  as  to  Forfeitures. 

The  Act  of  Ontario  provides  (1)  that  whenever  any  lands  have  become  forfeited, 
whether  for  treason  or  felony,  or  for  any  other  cause,  the  Attorney  General  may  cause 
possession  to  be  taken  in  the  name  of  the  Crown,  &c.,  and  that  the  Lieutenant-Governor 
in  Council  may  make  any  grant  of  forfeited  lands,  or  any  assignment  of  personal  prop- 
erty to  which  the  Crown  is  entitled  (1)  by  reason  of  the  person  last  entitled  thereto 
having  died  intestate  and  without  leaving  any  kin,  or  (2)  by  reason  of  the  same  having 
become  forfeited  to  the  Crown, 

The  forfeiture  of  lands  or  personal  property  for  treason  or  felony  (or  for  other  cause 
than  forfeiture  for  want  of  heirs)  is  also  a  matter  of  prerogative  right  of  the  Crown,  the 
power  of  granting  the  same  after  the  forfeiture  has  acci'ued  to  the  Crown  has  not,  by  the 
British  North  America  Act,  been  conferred  upon  a  province  or  its  Lieutenant-Governor, 
and  it  must  still,  therefore,  continue  to  be  administered  by  the  Governor  General  of 
Canada  as  Her  Majesty's  representative. 

The  Act  of  Ontario  tends  to  confer  power  on  the  Lieutenant-Governor  in  Council 
to  restore  lands  or  personal  property,  forfeited  for  crime,  to  the  family  of  the  person  to 
whom  the  same  had  belonged.  This  is  in  effect  giving  the  power  to  exercise  an  attribute 
of  pardon  in  the  prerogative  of  mercy. 

Moreover,  forfeiture  is  to  be  regarded  as  a  matter  of  criminal  law  and  criminal 
procedure — subjects  which,  by  section  91  of  "The  British  North  America  Act,  1867," 
subsection  27,  are  within  the  exclusive  legislative  jurisdiction  of  the  Parliament  of 
Canada. 

It  should  also  be  mentioned  that  the  subject  of  forfeiture  by  corruption  of  blood 
has  been  already  partially  dealt  with  by  the  Act  of  Canada  of  1869,  32  and  33  Vic, 
Chap.  29,  sections  55  and  56.  These  sections  provide  that,  except  for  certain  offences, 
the  attainder  shall  not  disinherit  the  heir  ;  but  only  the  right  of  the  offender  during  his 
natural  life. 

The  Act  of  Ontario  will  be  found  to  be  in  conflict  with  this  provision  of  the  Act 
of  Canada. 

In  either  view,  therefore,  whether,  as  affecting  Her  Majesty's  prerogative,  or  as 
entrenching  upon  the  criminal  law  or  criminal  procedure,  the  undersigned  is  of  opinion 
that  the  legislature  of  a  province  has  no  power  to  legislate  in  respect  to  forfeiture  to 
the  Crown,  of  land  or  personal  property. 

But  the  statute  deals  also  with  forfeiture  of  personal  property,  by  reason  of  want 
of  kin  or  other  person  entitled  to  succeed  thereto. 

The  views  expressed  above,  in  reference  lo  escheats,  are,  in  a  great  measure  applic- 
able to  this  point. 

The  undersigned  is  etjually  of  opinion  that,  under  the  head  of  "  property  and  civil 
rights,"  no  provincial  legislature  can  exercise  authority,  in  respect  to  the  right  of  the 
Crown,  to  the  personal  property  of  an  intestate,  leaving  no  persons  capable  of 
inheriting. 

The  undersigned  recommends  that  communication  should  be  had  with  the  Lieutenant- 
Governor  of  (Jntario  to  the  above  effect,  suggesting  that  the  Act  in  question  is  beyond 
the  legislative  competence  of  the  legislature  of  Ontario,  and  that  the  same  should 
therefore  be  repealed. 

H.  BERNARD, 
Deputy  Minister  of  Justice. 
I  concur. 

T.  FOURNIER, 

Afhn'sfcr  of  Juxf'iC''.. 
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Lieutenant-Governor  Crawford  to  the  Secretary  of  State  of  Canada. 

Government  House,  Toronto,  22nd  February,  1875. 

Sir, — With  further  reference  to  your  despatch  of  the  28th  November  last, 
respecting  the  disallowance  of  the  Act  passed  by  the  Ontario  legislature,  in  reference 
to  "  escheats  and  forfeitures,"  I  have  now  the  honour  to  transmit,  for  the  consideration 
of  his  Excellency  the  Governor  General  in  Council,  copy  of  an  order  in  council,  approv- 
ed of  by  me  on  the  22nd  of  February,  1875,  together  with  copy  of  report  on  the 
subject,  by  the  Honourable  the  Attorney  General  of  this  province. 

I  have,  etc., 

JOHN  CRAWFORD. 

Lieutenant  Governor. 

Report  of  the  Honourable   Attorney  General  Mou^t,  approved  by  His  Honor  the 
Lieutenant  Governor  in  Council,  on  the  2iind  day  of  February,  1875. 

The  undersigned  has  had  under  consideration  the  report  of  the  Deputy  Minister  of 
Justice,  dated  18th  November,  1874,  with  reference  to  the  act  to  amend  the  law  respect- 
ing escheats  and  forfeitures,  passed  24th  March,  1874,  which  report  was  concurred  in 
by  the  Minister  of  Justice  and  approved  by  an  order  of  the  Privy  Council,  dated  27th 
November. 

Copies  of  these  papers  having  been  received  here  during  the  late  session  of  the 
Ontario  legislature,  it  was  impossible  for  the  undersigned  to  give  to  them  immediate 
attention. 

The  undersigned  trusts  that  after  the  Minister  of  Justice  has  had  an  opportunity 
of  reading  and  considering  what  the  undersigned  has  now  to  submit,  in  support  of  the 
act  of  the  Ontario  legislature,  he  will  not  hesitate  to  withdraw  the  concurrence  which, 
in  the  absence  of  any  statement  of  the  provincial  view,  he  was  led  to  express  in  the 
forcibly  stated,  but  exparte  opinion  and  recommendation,  of  his  deputy.  The  under- 
signed ventures  to  affirm  (notwithstanding  the  arguments  of  the  Deputy  Minister  of 
Justice  to  the  contrary)  that  the  act  in  question  was  not  xdtra  vires,  but  was  entirely 
within  the  authority  of  the  legislature  to  pass,  and  that,  if  this  is  not  clear,  the  proper 
course  will  appear  to  be,  confirmatory  legislation  on  the  part  of  the  Dominion  Parlia- 
ment, and  not  the  disallowance  of  the  act,  or  its  enforced  repeal. 

The  matter  is  not  likely  to  be  very  important  to  the  Dominion  or  provincial 
exchequer,  but  is  important  for  the  principle  on  which  the  recommendation  of  the  report 
is  based.  Property  escheated  or  forfeited  in  the  Dominion  for  crime,  is  too  small  for 
any  contention  about  it,  even  if  the  custom  were  for  such  property  to  be  applied  to 
public  uses ;  and  property  escheated  for  want  of  heirs  or  next  of  kin  has  also  amounted, 
hitherto,  to  very  little.  The  undersigned  is  aware  of  but  one  estate  of  any  considerable 
amount  which  is  supposed  to  have  escheated  for  want  of  heirs  ;  and  this  estate  is  now  in 
litigation  in  chancery,  and  is  confidently  claimed  by  several  persons  as  being  the  legal 
heirs  of  the  deceased.  But  when  escheats  and  forfeitures  occur,  it  has  not  been  usual 
for  the  Crown  in  England,  or  this  country,  to  take  advantage  of  them  for  the  benefit  of 
the  crown,  or  the  public.  The  course,  according  to  British  usage,  is  stated  in  the  books 
to  be,  that,  upon  a  memorial  being  presented,  "  the  Crown  will  often  make  a  grant  of 
escheated  property  to  persons  having  moral  claims  upon  the  intestate;  as,  for  instance, 
illegitmate  children  to  whom  the  property  has  been  given  by  an  invalid  will,"  etc.,  etc.; 
"  and  in  the  same  manner,  it  is  stated  that  in  practice  the  goods  of  felons  are  rarely,  if 
ever,  seized  to  the  Crown's  use."  That,  where  "  a  grant  must  be  procured  in  order  to 
make  a  title,  either  to  the  convict's  forfeited  or  escheated  estates  in  land,  or  to  his  lease- 
holds, money  in  court,  or  in  the  hands  of  parties  requiring  a  valid  discharge  for  it,"  the 
practice  is  for  the  convict's  relatives,  who  conceive  that  they  are  fit  objects,  to  memor- 
ialize the  treasury,  setting  forth  the  facts  relating  to  the  property,  and  any  circumstances 
favourable  to  the  application,  such  as  the  indigence  and  good  character  of  the  memor- 
ialists, and  on  such  memorial  the  desired  grant  is  generally  made. 
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All  this,  SO  far  as  regards  lands,  appears  to  be  done  in  England  under  the  authority 
of  an  imperial  statute,  39  and  40  George  III,,  chap.  3,  which  is  not  in  force  in  Canada ; 
and  that  statute  was  the  basis  on  which  the  4th,  6th  and  7th  sections  of  the  Ontario 
Act  were  framed.  In  this  respect  our  Act  but  brings  the  law  of  the  province  into 
harmony  with  what  has  been  the  law  of  Great  Britain  for  three-quarters  of  a  century. 

The  other  sections  of  the  Act  (viz.,  the  1st,  2nd  and  4th)  have  for  their  object  the 
abolition  of  a  preliminary  process,  which  had  its  origin  in  a  state  of  society  that  has 
happily  passed  away,  even  in  England — a  process  which  is  cumbrous,  expensive,  and  of 
no  practical  utility  at  the  present  day.  These  provisions  were  framed  in  order  to  place 
the  crown  in  the  same  relation  to  escheated  or  forfeited  property  as,  in  analogous  cases, 
private  individuals  occupy  in  regard  to  property  in  general, 

1.  With  regard  to  the  right  to  such  property,  and  to  the  jurisdiction  to  legislate 
respecting  it,  it  is  to  be  remembered  that,  while  property  of  this  kind  in  the  British 
North  American  province  before  confederation,  was  in  the  Queen's  name,  as  all  other 
public  property  was,  and  is,  it  did  not  belong  to  Her  Majesty  personally,  and  for  her 
private  use ;  nor  did  it  belong  to  the  empire  at  large.  On  the  contrary,  such  property, 
like  ungranted  and  unappropriated  wild  lands,  belonged  to  the  provinces.  And  the 
provinces  have  still  all  former  rights  which  have  not  been  taken  from  them,  or  which 
they   have  not  themselves  parted  with. 

The  Confederation  Act  contains  no  clause  repealing  the  old  constitutional  acts  which 
governed  the  provinces,  or  declaring  that  all  unenumerated  rights  founded  upon,  or  de- 
rived under  the  former  Acts,  or  otherwise  possessed  by  the  provinces,  were  to  lease,  or 
were  to  vest  in  the  Dominion  ;  and  it  is  not  pretended  that  the  Act  contains  any  pro- 
vision vhich  would  give  this  property  in  the  Dominion,  if  a  provision  for  that  purpose 
is  necessary. 

Either,  therefore,  escheated  and  forfeited  property  belongs  still  to  the  provinces, 
or  the  Crown  at  confederation  resumed  all  provincial  rights  which  the  Confederation 
Act  did  not  deal  with,  an  alternative  which  is  wholly  unsupportable,  and  which  the 
undersigned  trusts  that  the  authorities  of  the  Dominion,  as  well  as  those  of  all  the  pro- 
vinces, will  at  all  times  unite  in  repudiating.  The  undersigned  assumes  it  to  be  unden- 
iable that  all  rights  of  the  provinces  as  they  existed  before  confederation  have,  by  the 
confederation  act,  been  divided  between  the  Dominion  and  the  provinces,  and  that 
whatever  has  not  been  given  to  the  former  is  retained  by  the  latter. 

The  undersigned  submits  that  these  considerations  (not  touched  upon  by 
the  report  of  the  Deputy  Minister  of  Justice)  are  absolutely  conclusive  on  the  present 
question,  for  if  escheated  and  forfeited  property  belongs  to  the  provinces,  the  pro- 
vincial le<;islatures  have  certainly  a  right  to  deal  with  it,  as  falling  under  the  head  of 
"property  and  civil  rights  in  the  province." 

2.  But  the  express  language  of  "  The  British  North  America  Act  1867,"  happens 
to  contain  enough  to  establish  the  same  view  affirmatively  from  the  Act  itself.  Lands, 
mines,  minerals,  royalties  and  other  "  public  property  "  (an  expression  which,  in  English 
law,  includes  personal  property  as  well  as  real),  theretofore  belonging  to  each  province, 
are,  by  the  109th  and  1 17th  sections,  declared  to  continue  to  belong  to  such  province,  will, 
however,  being  and  continuing  to  be  in  Her  Majesty's  name,  but  having  long  before,  by 
express  recognizance  or  tacit  argument,  become  to  all  intents  and  purposes  the  property 
of  the  provinces,  to  be  used  and  administered  by  the  provincial  authorities  for  the  use 
and  advantage  of  the  provinces,  so  that  such  property,  in  the  view  of  the  Imperial 
Parliament,  *'  belonged "  to  the  provinces  before  the  passing  of  the  British  North 
America  Act.  Such  was  the  right  of  the  provinces,  not  only  with  regard  to  lands 
which  had  never  been  the  subject  of  grant  by  the  Crown,  but  to  lands  also,  which  had 
been  sold  by  the  Crown,  but  not  patented  ;  and  to  lands  which  had  once  been  granted, 
but  had  subseciuently  l>een  surrendered  for  provincial  use,  and  to  lands  in  respect  to 
which  Her  Majesty  had  any  sort  of  right  or  interest,  in  trust  for  the  provinces.  The  lands 
and  other  public  property  thus  undoubtedly  belonging  to  the  provinces,  amount  to  many 
thousand  times  more  in  extent  and  value,  than  all  the  escheated  and  forfeited  property 
which  will  come  into  existence  in  half  a  century. 
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Now  escheat  is  one  of  the  few  remaining  incidents  of  the  feudal  tenure,  and  arose 
under  the  old  feudal  system  per  defectum  sanguinis  from  the  want  of  a  tenant  to  per- 
form the  services  to  the  Lord,  of  whom  the  land  was  held  or  per  defectum  tenentis  by 
corruption  of  blood  by  attainder,  the  escheat  was  not  to  the  Crown  unless  the  Crown 
happened  to  be  also  the  Lord  of  whom  the  land  was  held ;  and  many  of  the  lands  in 
England  were  held  of  mesne  Lords,  and  not  of  the  Crown. 

This  right  of  escheat  was  called  by  the  old  writers  a  species  of  reversion. 

All  the  lands  in  Ontario  are  held  of  the  Crown,  and  not  of  a  mesne  lord,  and  the 
Crown  retains  in  them  (though  limited  by  modern  legislation)  this  right  of  escheat. 

On  ordinary  principles  of  construction  the  right  so  retained  must  be  taken  to  have 
been  included,  and  was  included,  like  a  reversion  after  a  grant  heretofore  made  for  life  or 
years,  in  the  general  words  of  the  109th  and  1 17th  sections  of  "The  British  North  America 
Act  1867."  It  is  impossible  to  suppose  (and  nobody  does,  in  fact,  suppose)  that  the 
Imperial  Parliament  meant  to  except  such  a  right  from  the  operation  of  these  sections, 
and  what  Parliament  must  be  taken  to  have  meant,  is  the  test  of  what  any  enactment 
legally  signifies. 

The  doctrine  of  Ttie  report  would  deprive  all  the  maritime  provinces  of  maritina 
incrementa,  and  of  lands  become  derelict  by  the  sudden  desertion  of  the  sea.  These 
belong  to  the  Queen  by  her  prerogative,  but,  under  our  system  of  confederation,  the 
trust  would  surely  be  for  the  provinces,  and  not  for  the  Dominion  ;  and  if  the  trust  is 
for  the  provinces,  the  provinces  have  a  right  to  legislate  and  deal  with  such  lands  to  the 
same  extent,  and  in  the  same  way,  as  they  deal  with  other  Crown  lands  which  belong  to 
the  provinces. 

The  undersigned  agrees  with  the  report  that  the  Ontario  Act  cannot  apply,  nor 
was  it  designed  to  apply,  to  Indian,  or  to  Ordinance  lands.  These  lands  were  expressly 
reserved  by  "The  British  North  America  Act,  1867,"  to  the  Dominion ;  and  while  they 
remain  ungranted,  they  cannot  possibly  be  liable  to  escheat  or  forfeiture. 

3.  Were  the  considerations  thus  advanced  less  conclusive  than  they  are,  an 
additional  argument  might  be  drawn  for  the  provincial  claim,  from  the  position  of  the 
provinces  with  reference  to  the  administration  of  justice. 

The  Confederation  Act  a'^signs  to  the  provincial  legislatures,  power  to  make  laws  in 
relation  to  the  "  administration  of  justice  in  the  province,  including  the  constitution, 
maintenance  and  organization  of  provincial  courts,  both  of  civil  and  criminal  jurisdiction, 
and  including  procedure  in  civil  matters  in  those  courts."  But  it  has  always  been  pre- 
sumed that  the  provinces  not  only  have  jurisdiction  to  make  laws  in  relation  to  the 
administration  of  justice,  but  that  on  the  provinces,  under  confederation,  is  imposed  the 
executive  duty,  which  the  provinces  had  before,  of  administering  justice  in  the  Queen's 
name,  and  of  bearing  the  expense  of  such  administration,  and  the  province  of  Ontario, 
being  under  this  obligation,  it  has  been  admitted  that  the  fees  payable  to  the  Crown  on 

•ur  legal  proceedings  since  confederation,  should  of  right,  and  do,  belong  to  the  pro- 
Ince ;  and  that  the  labour  of  Ontario  criminals  who  do  not  go  to  the  Dominion 
enitentiary,  should  also  belong  to  the  province.  Surely  the  occasional  forfeitures 
which  takes  place  for  crime  may,  with  equal  reason,  be  construed  and  implied  to  go  to 
the  province,  as  incident  to  the  administration  of  justice. 

It  is  impossible  to  draw  any  appreciable  line  of  distinction  ;  and,  if  it  were  pos- 
sible, there  is  no  just  reason  or  good  object  for  drawing  a  distinction  between  the  right 
to  the  Crown  fees,  \^  hich  occur  on  almost  every  proceeding,  and  the  profits  of  criminal 
labour,  on  the  one  hand,  and  the  right  to  the  Crown  forfeitures  on  the  other  hand. 

4.  A  further  argument  in  favour  of  the  jurisdiction,  is  to  be  drawn  from  the 
express  authority  of  provincial  legislatures  to  make  laws  in  relation  to  all  matters  of 
merely  "private  nature." 

5.  Public  convenience  is  obviously  in  favour  of  such  property  being  dealt  with  by 
the  province,  where  the  question  arises,  and  of  such  property  being  or  becoming  the 
property  of  the  province  for  this  purpose  ;  and  a  policy  recognizing  that  convenience 
would  favour  all  the  provinces  equally,  and  contravene  no  interest  of  the  Dominion. 
Even  when  such  cases  arise  in  Ontario  they  may  be  far  more  conveniently  dealt  with  by 
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the  province,  than  by  the  executive  authority  at  Ottawa,  but,  where  such  cases  occur  in 
the  more  distant  provinces  of  the  Dominion,  say  in  British  Columbia,  on  the  one  side, 
and  Prince  Edward  Island  on  the  other,  the  convenience  of  provincial,  instead  of 
Dominion  action  in  dealing  with  them,  is  too  palpable  for  anybody  to  question  it.  Without 
local  officers  to  attend  to  such  matters,  the  Dominion  interest  in  them  would  be  a  shadow, 
and  the  duty  of  investigating  and  deciding  from  so  great  a  distance,  the  moral  or  legal 
claims  of  third  persons,  would  be  costly  and  often  impracticable.  It  need  hardly  be 
observed  that,  in  doubtful  questions  on  the  construction  of  statutes,  the  argument  ab 
inconvenienti  is  a  recognized  canon  of  interpretation.  Argumentum  ab  inconvenienti, 
plurismim  valet  in  lege,  indeed  Lord  Coke  laid  down  the  rule  more  strongly,  asserting 
frequently  that  nihil  quod  est  inconveniens  est  lictum. 

If  there  were  any  technical  answer  to  these  arguments  as  to  our  right,  property 
escheated  or  forfeited  after  confederation,  would  be  casus  omissus  ;  would  be  a  class  of 
property  not  thought  of  when  the  Act  was  framed,  and,  therefore,  not  provided  for ; 
and,  in  dealing  fairly  and  honestly  with  the  Act,  such  pi'operty  should,  in  that  case,  as 
matter  of  mutual  agreement  and  just  obligation,  be  treated  by  all  parties  as  it  may  be 
presumed  that  the  Act  would  have  provided,  had  the  case  been  present  to  the  minds  of 
those  who  settled  or  accepted  the  Act,  as  our  constitutional  charter. 

The  report  of  the  Deputy  Minister  of  Justice  makes  several  objections  to  the  Act 
in  question,  and  the  undersigned  will  now  remark  on  those.  One  objection  is  that  the 
Act  is  in  conflict  with  the  Dominion  statute,  which  confines  forfeiture  of  lands  to  the 
life  of  the  convict.  This  objection  seems  to  refer  to  the  third  section  of  the  Ontario 
Act,  which  provides  for  the  granting  of  escheated  and  forfeited  lands ;  but  the  fact  is 
overlooked  that  the  third  section  refers  to  lands  escheated  for  want  of  heirs,  as  well  as 
to  lands  escheated  or  forfeited  for  crime,  and  does  not  assume,  as  the  Deputy  Minister 
of  Justice  seems  to  do,  that  the  estate  to  be  granted  is  necessarily  a  fee,  or  more  than  a 
life  estate ;  but,  on  the  contrary,  provides  for  any  interest  being  granted.  The  section 
must  be  read,  reddendo  singida  singulis. 

The  report  of  the  Deputy  Minister  of  Justice  objects  to  the  provision  which 
authorizes  the  Lieutenant-Governor  in  Council  to  transfer  escheated  or  forfeited 
property  to  any  one  or  more  of  the  family  of  the  person,  to  whom  the  same  had 
belonged,  the  report  suggesting  that  this  provision  is,  in  effect,  giving  to  the  Lieu- 
tenant-Governor the  power  to  exercise  an  attribute  of  pardon,  on  the  prerogative  of 
mercy.  The  undersigned  has  already  mentioned  that  the  enactment  coi'responds 
with  an  Imperial  enactment,  which  has  for  many  years  been  in  force  in  England,  and 
the  objection  to  its  adoption  by  the  Legislature  of  Ontario,  may  be  answered  by  a  refer- 
ence to  social  consideration. 

1.  So  far  as  regards  the  "  legal "  claims  to  which  the  Act  refers,  the  right  of  the 
Crown  or  public  in  forfeited  property  is  subject  to  such  claims  independently  of  the 
Act;  and,  as  to  the  "moral"  claims,  to  which,  also,  the  Act  refers,  if  the  property  is 
ours,  we  must  have  the  right  of  dealing  with  it  as  we  choose. 

2.  The  power  contained  in  the  Act  is  not  to  give  forfeited  property  back  to  the 
criminal,  while  a  pardon,  where  it  affects  the  property  at  all,  restores  it  to  the  criminal, 
and  he  may  thenceforward  dispose  of  it  regardless  of  all  moral  claims. 

3.  Another  satisfactory  answer  may  be  drawn  from  those  enactments  of  the  Parlia- 
ment of  Canada  before  confederation,  which  gave  to  municii^alities  or  informers,  the 
fines  and  forfeitures  that  parliament  imposed  for  violations  of  duty.  As  this  parlia- 
mentary disposition  of  fines  and  forfeitures  had  often  taken  place,  there  can  be  nothing 
unreasonable  in  holding  that  other  forfeitures  continue  since  confederation  to  go  to  the 
provincial  governments. 

The  argument  that  the  Act  enables  the  party  intitled  to  the  forfeiture  to  forego 
part  of  the  punishment  whicli  the  law  has  assigned  to  the  offence,  would  be  at  least 
as  applicable  to  the  fines  which  go  to  municipalities  or  informers,  as  to  the  forfeitures 
which  the  Act  in  question  assumes  to  go  to  the  provinces ;  and,  if  the  objection  is  good 
at  all,  it  is,  beyond  all  comparison,  stronger  as  applied  to  the  former  than  as  applied  to 
the  latter. 
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The  Deputy  Minister  of  Justice  thinks  that  the  circumstances  of  the  right  to 
escheats  and  forfeitures  being  a  prerogative  right,  affords  an  argument  against  the 
Ontario  Act. 

The  undersigned  disputes  this  notion.  The  recognized  modern  doctrine  is,  that  all 
prerogative  rights  are  trusts  for  the  benefit  of  the  people ;  and  it  is  easy  to  demonstrate 
that,  far  more  of  what  is  prerogative,  falls  within  the  acknowledged  authority  of  the 
provinces,  than  within  the  authority  assigned  to  the  Dominion,  and  that  many  preroga- 
tive duties  and  rights  devolve  upon  the  Lieutenant-Governor,  not  by  the  express  terms  of 
"  The  British  North  America  Act,  1867,"  but  from  the  nature  of  the  office  which  he  holds. 
Thus,  grants  from  provincial  governments  continue  of  necessity  to  be  made  in  the 
Queen's  name ;  and  all  proceedings  in  the  pi'ovinces  for  the  administration  of  justice, 
which,  before  confederation,  were  in  the  Queen's  name,  continue  of  necessity  to  be  in 
the  Queen's  name  still. 

In  practice  the  provincial  statutes  also  are  expressed  to  be  by  Her  Majesty,  with 
the  advice  and  consent  of  the  Legislative  Assembly  ;  and  the  Lieutenant-Governor,  before 
proroguing  parliament,  assents,  in  the  Queen's  name,  to  the  bills  which  have  been 
passed.  If  one  thing  more  than  another  is  matter  of  prerogative,  it  is  the  administra- 
tion of  justice.  The  sovereign  is  said,  by  legal  and  constitutional  writers,  to  be  the 
"  fountain  of  justice,"  and  to  have  an  "  inherent  right  "  inseparable  from  the  Crown,  to 
distribute  "justice"  amongst  His  and  Her  subjects.  So  it  is  said  to  be  the  sovereign 
prerogative  "  to  see  to  the  execution  of  the  laws ; "  and  by  the  9th  section  of  the  Con- 
federation Act  "the  executive  government  and  authority  of  and  over  Canada  is  declared 
to  continue  and  be  vested  in  the  Queen."  This  plainly  includes  the  executive  govern- 
ment and  authority  of  the  province  as  well  as  of  the  Dominion ;  the  executive  authority 
under  the  Act  being  executed  partly  by  the  Governor  General,  and  partly  by  the 
Lieutenant-Governors.  When  the  British  North  America  Act  commences  to  set  out 
the  provisional  constitutions,  the  first  subject  treated  of  is  under  the  head  of  "  execu- 
tive power."  The  Lieutenant-Governor,  or  any  one  discharging  the  duty  of  the 
Lieutenant-Governor,  is  called  in  the  62  nd  section  "  the  chief  executive  officer ; "  the 
63rd  section  provides  for  an  "Executive  Council"  in  Ontario  and  Quebec,  the  64th 
section  declares  that  "  the  constitution  of  the  executive  authority  in  Nova  Scotia  and 
New  Brunswick  shall,  subject  to  the  provisions  of  the  Act,  continue  as  it  existed  at  the 
union,  until  altered  under  the  authority  of  the  Act ; "  the  65th  section  provides  that, 
all  powers,  authorities  and  functions  which,  under  any  Imperial  or  provincial  Act  were, 
at  the  union,  "  vested  in,  or  exercisable  by  the  respective  Governors,  or  Lieutenant- 
Governors  "  shall,  as  far  as  the  same  are  capable  of  being  exercised  after  the  union,  in 
relation  to  the  Governments  of  Ontario  and  Quebec,  respetively,  be  vested  in  and  exer- 
cised by  the  Lieutenant-Governors  under  the  new  system ;  and  by  the  82nd  section  it  is 
directed  that  the  Lieutenant-Governors  of  Ontario  and  Quebec  shall,  "from  time  to 
time,  in  the  Queen's  name,  *         *         summon  and  call   together  the  legislative 

assembly  of  the  province."  The  Act  gives  no  full  enumeration  or  general  statement  of 
the  duties  of  the  Lieutenant-Governor.  To  a  large  extent  his  duties  and  authorities  are 
left  to  be  implied  and  inferred  from  his  character  as  Lieutenant-Governor  or  "  chief 
executive  officer,"  and  from  the  known  constitutional  rights  and  duties,  theretofore, 
belonging  to  the  office  of  a  Lieutenant-Governor,  so  far  as  relates  to  the  government  and 
legislation  of  the  provinces. 

A  further  illustration  of  the  same  argument  may  be  drawn  from  other  considera- 
tions. Thus,  the  soil  in  our  local  roads  is  vested  in  the  Queen,  so  also  is  the  bed  of  our 
navigable  streams  and  rivers.  Nobody  has  hitherto  gainsaid  our  right  to  legislate  for 
changing  our  roads  and  disposing  of  those  which  we  abandon  ;  or  for  building  bridges, 
or  authorizing  ferries  to  cross  the  rivers  and  streams  of  the  province,  though  we  thus 
deal  with  what  are  technically  matters  of  prerogative.  Military  roads  alone  are  the 
property  of  Canada  (3rd  schedule) ;  and  the  only  ferries  with  which  the  Dominion  has 
to  do  are  "  ferries  between  said  province  and  any  British  or  foreign  country  or  between 
two  provinces." 

So,  also  another  prerogative  of  the  sovereign,  according  to  English  law,  is  the  care 
of  the  persons  and  property  of  minors,  lunatics  and  idiots ;  it  has  not  hitherto  been 
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doubted  (and  the  undersigned  apprehends  there  is  no  reason  for  doubting),  that  provin- 
cial legislatures  have  their  property  under  their  control ;  and  since  confederation  various 
provincial  Acts  have  from  time  to  time  been  passed  with  respect  to  them,  which  the 
Dominion  authorities  never  questioned  on  this  ground,  and  which  our  courts  have  recog- 
nized and  acted  upon  as  valued  laws.  There  is  nothing  in  the  "  British  North  America 
Act,  1867,"  devolving  this  prerogative  upon  the  Governor  or  legislature  of  the  province, 
unless  it  is  to  be  found  in  some  of  those  general  provisions  which  the  undersigned  has 
already  quoted. 

These  considerations  show  that  there  is  no  reason  for  presuming  against  a  claim  of 
the  provinces,  though  the  subject  may  be  what  is  technically  a  matter  of  prerogative, 
and  has  not  been  expressly  assigned  to  the  Lieutenant-Governors. 

The  undersigned  may  add,  that  on  coming  into  the  office  he  found  that  the  govern- 
ments of  the  late  Mr.  Santield  Macdonald  and  Mr.  Blake  had  regarded  escheated  and 
forfeited  property  as  belonging  to  the  province,  and  as  within  provincial  jurisdiction, 
and  had  acted  on  that  view. 

The  Surrogate  Court  here,  and  the  Court  of  Chancery  also,  have  assumed  the  juris- 
diction to  be  provincial,  and  acted  accordingly. 

It  thus  appears  that  the  jurisdiction  of  a  provincial  legislature  and  executive  to 
deal  with  such  matters  rests  on  the  strongest  grounds,  and  that  none  of  the  objections 
suggested  to  the  Act  are  sustainable ;  and  the  undersigned  has  considerable  confidence 
that  the  Minister  of  Justice  and  his  deputy  will,  on  consideration,  coincide  in  this  conclu- 
sion. 

If,  in  view  of  the  whole  matter,  the  Minister  of  Justice  is  not  prepared  at  present 
to  yield  to  the  argument  of  strict  constitutional  or  legal  right  in  the  provinces,  the 
undersigned  cannot  doubt  that  he  will  think  it  both  expedient  and  just  to  recommend 
to  the  Dominion  Parliament  to  pass  at  its  present  session,  an  Act,  confirming  what 
has  been  done  in  Ontario ;  and,  either  expressly  giving  escheated  and  forfeited  pro- 
perty to  the  provinces,  or  distinctly  recognizing  by  a  declaratory  enactment  their 
right  to  such  property,  unless  he  should  be  content  with  advising  non-interference  by 
the  Dominion  authorities.  Any  such  course  would  be  in  accordance  with  much 
that  has  been  done  in  dealing  with  provincial  legislation  hitherto.  By  a  report  of 
the  Minister  of  Justice  to  the  Privy  Council,  dated  8th  June,  1868,  printed  in  the 
Ontario  Sessional  Papers  (Vol.  1,  No.  19),  it  was  justly  laid  down  to  be  "of  import- 
ance that  the  course  of  local  legislation  should  be  interfered  with  as  little  as 
possible,  and  the  power  (of  disallowance)  exercised  with  great  caution,  and  only  in  cases 
where  the  law  and  general  interests  of  the  Dominion  imperatively  required  it." 

In  the  same  report  it  was  recommended  "  that  where  a  measure  is  considered  only 
partially  defective,  or  where  objectionable  as  being  prejudicial  to  the  general  interests 
of  the  Dominion,  or  as  clashing  with  its  legislation,  communication  should  be  had  with 
the  provincial  government  with  respect  to  such  measure,  and  that  in  such  case  the  Act 
should  not  be  disallowed,  if  the  general  interests  permit  such  a  course,  until  the  local 
government  has  an  opportunity  of  considering  and  discussing  the  objection  taken,  and 
tlie  local  legislature  has  also  an  opportunity  of  remedying  the  defects  found  to  exist." 
The  same  minister,  in  accordance  with  the  principles  he  so  enunciated,  declined  on 
various  grounds,  recommeding  the  disallowance  of  several  provincial  statutes  containing 
provisions  which  he  regarded  as  ultra  vires.  Sometimes  recommending  confirmatory 
legislation  to  be  submitted  to  the  Dominion  Parliament,  and  sometimes  leaving  to  the 
courts  to  decide  the  question  of  the  validity,  if  it  should  ever  be  raised. 

All  which  is  respectfully  submitted. 

0.  MO  WAT. 


17th  February,  1875. 
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Report  from  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency 
the  Governor  General  in  Council  on  the  1st  April,  1875. 

Department  of  Justice,  Ottawa,  26th  March,  1875. 

The  undersigned  has  had  under  consideration  the  report  of  the  Executive  Council 
of  the  province  of  Ontario,  upon  the  report  of  the  Attorney  General  of  that  province, 
on  the  Act  passed  on  the  24th  March,  1874,  respecting  Escheats  and  Forfeitures. 

The  report  of  the  Attorney  General  differs  with  the  view  expressed  in  the  Order  of 
the  Privy  Council  of  the  27th  November,  1874,  and  affirms  : — 

1.  That  the  Act  in  question  is  not  ultra  vires,  but  is  entirely  within  the  authority 
of  the  legislature  to  pass  ;  and 

2.  That  if  this  is  not  clear,  the  proper  course  will  appear  to  be  confirmatory  legis- 
lation on  the  part  of  the  Dominion  Parliament,  and  not  the  disallowance  of  the  Act,  or 
its  enforced  repeal. 

The  undersigned  quite  concurs  with  the  Attorney  General  that  the  matter  is  impor- 
tant not  as  afiecting  the  exchequer,  but  as  to  the  principle  ;  and  that  property  escheated 
or  forfeited,  whether  for  crime  or  for  want  of  heirs,  has  amounted  to  but  little,  and  that 
the  Crown  has,  in  Canada,  never  sought  to  retain  tlie  same  for  its  own  benefit  or  that 
of  the  public  ;  but  has  given  it  to  the  parties  who,  but  for  the  escheat,  would  have  been 
entitled  thereto. 

The  course  of  British  usage  in  this  particular,  and  set  forth  by  the  Attorney  General 
in  the  third  page  of  the  order  of  the  Executive  Council,  is  that  which  has  been  strictly 
followed  in  Canada. 

On  all  these  preliminary  subjects  the  undersigned  is  quite  in  accord  with  the  views 
expressed  by  the  Executive  Council. 

With  reference,  however,  to  the  paragraphs  which  refer  to  the  right  of  property 
and  the  jurisdiction  to  legislate  respecting  it,  the  undersigned  has  the  honour  to  remark 
as  follows  : 

As  to  the  first  paragraph  ;  this  suggests  : 

1.  That  all  property  which  was  in  the  Queen's  name  prior  to  confederation,  belongs 
to  the  Provinces  ;  and, 

2.  That  all  rights  of  the  provinces  as  they  existed  before  confederation,  have  by 
the  Confederation  Act  been  divided  between  the  Dominion  and  the  provinces ;  and  that 
whatever  has  not  been  given  to  the  former  is  retained  by  the  latter. 

As  to  the  first  point,  that  is  settled  by  the  108  th  and  117th  sections,  but  is 
apparently  thereby  confined  to  property  in  the  Queen's  name  at  the  date  of  the  union. 

As  to  the  second  point,  it  is  submitted  that  the  view  represented  is  hardly  correct ; 
but  that,  on  the  contrary,  whatever  right  has  not  been  given  to  the  provinces,  is  vested 
in  the  Dominion.  This  is  peculiarly  observable  in  the  91st  and  92nd  sections  as  to 
legislation.  The  former  confers  powers  on  the  Queen,  by  and  with  the  advice  and  con- 
sent of  the  House  of  Commons,  in  relation  to  all  mattei's  not  coming  within  the  classes 
of  subjects  by  that  Act  assigned  exclusively  to  the  legislatures  of    the  provinces  ;  and, 

2.  It  gives  exclusive  legislative  authority  in  certain  matters  by  classes ;  and 

3.  Provides,  in  conclusion,  that  any  matter  coming  within  any  of  the  classes  of  those 
subjects,  shall  not  be  deemed  to  come  within  the  class  of  matters  of  a  local  or  a  pi'ivate 
nature,  assigned  exclusively  to  provincial  legislatures. 

On  the  other  hand,  the  legislature,  which  is  defined  to  consist,  as  regards  Ontario, 
of  the  Lieutenant-Governor  and  of  one  House,  styled  "  the  Legislative  Assembly  of 
Ontario,"  has  exclusive  legislative  competency  in  relation  to  matters  of  which  the 
classes  are  specially  defined. 

Therefore,  as  the  undersigned  believes,  escheats  to  be  a  matter  of  prerogative,  and 
not  a  question  of  "property  and  civil  rights,"  there  seems  no  reason  to  depart  from  the 
view  expressed  in  the  Order  of  the  Privy  Council,  that  no  prerogative  rights  of  the 
Crown  are  vested  in  the  Lieutenant-Governor  of  a  province,  unless  under  the  Confede- 
ration Act,  and  that,  unless  that  Act  can  be  found  strictly  to  confer  upon  the  Lieutenant 
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Governor,  or  the  Legislature  of  a  province,  an  express  right  to  deal  with  any  matter  of 
prerogative,  such  power  is  not  vested  in  either  the  one  or  the  other  authority. 

It  may  not  be  out  of  place  here  on  this  point,  to  quote  from  the  despatch  of  Her 
Majesty's  Secretary  of  State  for  the  Colonies,  of  the  7th  January,  1875,  to  the  Governor 
General,  in  reference  to  the  sentence  passed  in  Manitoba  upon  one  Lepine.  It  is  as 
follows : 

"  The  Lieutenant-Governors  of  the  provinces  of  the  Dominion,  however  impor- 
tant, locally,  their  functions  may  be,  are  a  part  of  the  Colonial  Administration  Staff,, 
and  ai'e  more  immediately  responsible  to  the  Governor  General  in  Council.  They 
do  not  hold  commissions  from  the  Crown,  and  neither  in  power  nor  privilege  resem- 
ble these  governors  of  colonies  to  whom,  after  special  consideration  of  their  personal 
fitness,  the  Queen,  under  the  great  seal,  and  her  own  hand  and  signet,  delegates  portions- 
of  her  prerogatives,  and  issues  her  own  instructions." 

It  is  to  be  remembered,  also,  how  great  a  difference  exists  in  reference,  not  only  to 
the  legislative  powers  of  a  parliament  or  legislature,  but  the  very  distinct  difference  as 
to  the  component  parts  of  each  of  those  bodies. 

The  Parliament  of  Canada  is  defined  to  consist  of  the  Queen,  the  Senate  and  the 
House  of  Commons,  and  the  mode  of  legislation  by  the  Parliament  is  defined  to  be  that 
of  the  Queen,  by  and  with  the  advice  and  consent  of  the  Senate  and  House  of  Commons. 

On  the  other  hand,  the  legislature  of  each  province  has  a  different  definition. 
Taking  that  of  Ontario,  for  instance,  it  is  found  to  consist  of  the  Lieutenant-Governor, 
and  of  one  House  styled  "  the  Legislative  Assembly  of  Ontario." 

It  is  true  that  the  legislatures  of  the  different  provinces  in  enacting  laws  have  used 
terms  "  Her  Majesty,  by  and  with  the  advice  and  consent  of  the  legislative  council 
and  assembly  of  the  province  "  (or  in  respect  of  Ontario,  of  the  Legislative  Assembly  of 
Ontario  alone),  and  it  may  have  been  thought  expedient  to  adopt  that  formula  ;  yet, 
little  doubt  can  be  entertained  that  the  same  is  incorrect ;  that  the  enacting  party 
should  be,  under  section  92,  "  the  legislature  "  of  the  province,  and  that  a  Lieutenant- 
Governor  has  no  power  to  assent  to  any  laws  of  a  legislature  in  the  Queen's  name,  inas- 
much as  the  Queen  herself  has  not  that  power,  and,  cannot,  therefore  depute  it. 

The  only  instance  in  which,  to  the  knowledge  of  the  undersigned,  there  is  an 
express  delegation  to  a  Lieutenant-Governor  of  privileges  of  the  Crown,  is  in  the  com- 
mission to  the  Governor  General,  the  6th  section  of  which  is  thus  worded  :  "  And  we 
do  further  authorize  and  empower  you  to  exercise,  from  time  to  time,  as  you  may  judge 
necessary,  all  powers  lawfully  belonging  to  us,  in  respect  of  assembling  or  proroguing 
the  Senate  or  the  House  of  Commons  of  our  said  Dominion,  and  of  dissolving  the  said 
House  of  Commons,  and  we  do  hereby  give  the  like  authority  to  the  several  Lieutenant- 
Governors  for  the  time  being,  of  the  province  of  our  said  Dominion,  with  respect  to  the 
legislative  councils,  or  the  legislative  or  general  assemblies  of  those  provinces 
respectively." 

In  practice,  the  Lieutenant-Governor  of  Ontario  appears  to  have  exercised  this 
right,  in  so  far  as  assembling  or  dissolving  the  legislative  assembly  ;  but  in  respect 
to  the  proroguing,  the  journals  of  that  legislature  show  that  it  is  done  in  the  name  of 
the  Lieutenant-Governor. 

These  allusions  are  made  as  supporting  the  views  already  expressed,  that  the 
Parliament  of  Canada,  to  which  the  Queen  is  an  actual  party  by  name,  and  the  actual 
enacting  power,  by  and  with  the  advice  and  consent  of  the  two  Houses  of  Parliament, 
is  the  only  legislative  power  which  can  operate  in  matters  not  left  to  the  provincial 
legislatures  ;  and  that  the  Queen,  not  being  in  any  way  an  enacting  party  or  power, 
of  such  a  legislature.  Her  Majesty's  name  is  improperly  used  in  provincial  legislation, 
and  even  if  so  used,  such  user  cannot  justify  any  abandonment  of  prerogative  or 
privilege  which  is  not  vested  in  the  provincial  legislature  by  the  92nd  section. 

As  to  the  second  paragraph,  the  undersigned  repeats  that  sections  109  and  117 
allude  merely  to  lands  and  public  property  belonging  to  the  province  at  the  time  of  the 
union,  and  that  if  property  escheated,  whether  for  want  of  heirs,  or  for  crime,  subse- 
quently to  the  date  of  confederation,  it  cannot  be  included  as  lands  or  property  belong- 
ing to  the  province  at  the  time  of  the  union. 
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As  to  lands  sold  by  the  Crown,  prior  to  confederation,  but  not  patented,  the  fee, 
so  to  speak,  still  i-emains  in  the  Crown  for  the  provinces  ;  Vjut  under  the  109th  section 
the  provinces  took  such  lands,  subject  to  the  trust  of  carrying  out  the  sale  whenever 
the  purchaser  complied  with  the  terms  thereof — similarly  as  the  lands  which  had  once 
been  granted,  but  which  had  subsequently  been  surrendered  for  provincial  use ;  and, 
also,  the  lands  in  respect  to  which  Her  Majesty  had,  on  the  1st  July,  1867,  no  sort  of 
right  or  interest,  but  in  trust  for  the  provinces. 

As  to  the  third  paragraph,  it  does  not  seem  to  controvert  the  point  that  escheat 
is  not  within  the  jurisdiction  of  the  local  legislature ;  and  as  to  the  fourth  paragraph 
it  can  hardly  be  contended  that  escheat  is  a  matter  of  a  merely  private  and  local  nature. 

The  fifth  paragraph  remarks  that  public  convenience  is  obviously  in  favour  of  such 
property  being  dealt  with  by  the  province  where  the  question  arises. 

This  is  a  question  of  expediency,  and  it  is  very  possible  that  the  arguments  urged 
in  the  order  of  the  executive  council  are  entitled  to  weight.  It  cannot,  however,  affect 
in  any  way  the  question  of  legislative  competency,  which  is  the  one  question  with  which 
the  undersigned  proposes  to  deal. 

Upon  a  reconsideration  of  the  case,  the  undei  signed  is  unable  to  arrive  at  any 
other  conclusion  than  the  following  : — 

Firstly, — That  escheat  is  a  matter  of  prerogative,  which  is  not,  by  "  The  British 
North  America  Act,  1867,"  vested  in  a  provincial  government  or  legislature. 

Secondly, — That  it  is  not  one  of  the  subjects  coming  within  the  enumeration  of 
subjects  left  exclusively  to  provincial  legislatures. 

Thirdly, — That  a  provincial  legislature,  by  its  very  statutable  composition,  has  no 
power  to  deal  with  the  prerogatives  of  the  Crown. 

Fourthly. — The  Lieutenant-Governor  has  not,  under  the  statute,  or  by  his  com- 
mission, any  power  to  deal  with  prerogatives  of  the  Crown  ;  and  not  being  empowered 
to  assent,  in  the  Queen's  name,  to  any  law  of  a  provincial  legislature,  he  cannot  bind 
Her  Majesty's  prerogative  rights. 

FiJ'thhj, —Th&t  the  109th  and  117th  sections  of  ''The  British  North  America 
Act,  1867,"  refer  only  to  lands  and  public  property  of  the  several  provinces  at  the  date 
of  the  union,  subject  to  the  reservations  in  section  108,  and  schedule  3. 

Sixthly, — That  escheat  cannot  be  dealt  with  under  section  92,  subsection  5,  in 
•respect  to  the  management  and  sale  of  the  public  lands  belonging  to  the  province  ;  or 
subsection  13,  as  to  property  and  civil  rights  in  the  province  ;  or  subsection  16,  as  being 
a  matter  of  a  merely  local  or  private  nature  in  the  province. 

Seventhly, — That  forfeiture  for  want  of  heirs  is  virtually  escheat,  and  that  forfeiture 
for  crime  and  corruption  of  blood  is  a  matter  of  criminal  procedure. 

The  report  further  submits  that  if,  in  view  of  the  whole  matter,  it  is  not  con- 
sidered proper  at  present  to  yield  to  the  argument  of  strict  constitutional  or  legal  right 
in  the  provinces,  the  executive  council  cannot  doubt  that  it  will  be  just  to  recommend 
to  the  Dominion  Parliament  to  pass  an  Act  confirming  what  has  been  done  in  Ontario  ; 
and  either  expressly  giving  escheated  and  forfeited  property  to  the  provinces,  or  dis- 
tinctly recognizing  by  a  declaratory  enactment,  their  right  to  such  property,  or  by  a  non- 
interference on  the  part  of  the  Dominion  authorities. 

The  undersigned  is  not  prepared  to  say  whether  Parliament  can  confer  on  a  pro- 
vincial legislature  the  powers  to  legislate  in  respect  to  a  matter  of  royal  prerogative ; 
•or  to  recognize  the  right  of  a  province  to  escheated  property  ;  nor  does  he  feel  justified 
in  suggesting  that  the  Act  in  question  should  be  allowed  to  go  into  operation. 

He,  therefore,  feels  it  incumbent  to  advise  that  the  Act  of  the  legislature  of  the 
province  of  Ontario,  passed  on  the  24th  of  March,  1874,  intituled  : 

"  An  Act  to  amend  the  law  respecting  Escheats  and  Forfeitures  "  be  disallowed 
•by  Your  Excellency  in  Council. 

T.  FOURNIER, 

Minister  of  Justice. 

^Proclamation  disallowing  the  above  mentioned  Act,  published  in  the  Canada  Gazette,  on 
the  3rd  day  of  April,  1875.      Vol.  VIII,  No.  Jfi,  p.  1189.] 
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Report  of  the  Honourable  the  Minister   of  Justice,   approved  by  His   Excellency   the 
Governor  General  in  Council  on  the  1st  April,  1875. 

Department  of  Justice,  Ottawa,  27th  March,  1875. 

The  undersigned,  to  whom  is  referred  the  statutes  of  the  province  of  Ontario, 
passed  on  the  24th  March,  1874,  has  the  honour  to  recommend  that  your  Excellency 
do  not  exercise  the  right  of  disallowance  of  the  statutes  undermentioned  :  Chaps.  1  to 
4  inclusive,  chaps.  9  to  28  inclusive,  chaps.  29  to  31  inclusive,  chaps.  33  to  99  inclusive,, 
and  chaps.  101,  102  and  103. 

H.  BERNARD, 

I  concur.  Deputy  Minister  of  Justice. 

T.  FOURNIER, 

Minister  of  Justice 


Report  of  the  Honourable   the   Minister   of  Justice,  approved  by   His    Excellency   the 
Governor  General  in  Council  on  the  19th  May,  1876. 

Department  of  Justice,  Ottawa,  18th  May,  1876. 

The  undersigned  begs  to  refer  to  the  several  reports  of  his  predecessors  upon  the 
subject  of  the  Act  of  the  province  of  Ontario,  passed  on  the  24th  March,  1874,  chap. 
8,  entitled ,  "  An  Act  to  amend  the  law  respecting  Escheats  and  Forfeitures,"  and  to 
the  despatches  from  the  Lieutenant-Governor  of  Ontario  with  reference  to  that  Act. 

Differences  of  opinion  having  arisen  between  the  two  governments  upon  the  legal 
questions  involved  in  this  correspondence,  and  the  Act  referred  to,  having  been  dis- 
allowed, as  beyond  the  competence  of  the  provincial  legislature,  it  appeals  to  the 
undersigned  important  that  these  questions  should  be  determined,  and  the  undersigned 
has  reason  to  believe  that  the  Government  of  Ontario  is  prepared  to  assent  to  their 
submission  under  the  52nd  clause  of  the  Supreme  and  Exchequer  Court  Act  to  the 
Supreme  Court  for  hearing  and  consideration. 

The  undersigned  accordingly  recommends  that  the  following  questions  be  referred, 
under  the  said  clause,  to  the  Supreme  Court  for  hearing  and  consideration,  i.e.  : — 

1.  Whether,  since  1st  July,  1867,  any,  and  which  of  the  following  subjects  be  the 
property  of  the  Crown  for  the  province  of  Ontario,  or  that  of  the  Crown  for  the 
Dominion  of  Canada, — 

(a.)  Lands  in  Ontario  escheated  to  the  Crown  by  reason  of  intestacy  without 
lawful  heirs  ; 

(6.)  Personal  property  in  Ontario  forfeited  to  the  Crown  by  reason  of  intestacy  and 
want  of  kin,  or  other  persons  entitled  to  succeed  ;  or 

(c.)  Lands  or  personal  property  in  Ontario  forfeited  to  the  Crown  for  treason  or 
felony,  or  for  any  other  cause  1 

2.  Whether,  in  case  the  escheat  or  forfeiture  took  place  before  1st  July,  1867,  the 
same  or  different,  and  if  so,  what  rules  apply  ? 

3.  Whether  the  laws  relating  to  any,  and  which  of  those  subjects,  be  within  the 
competency  of  the  legislature  of  Ontario  1 

The  undersigned  recommends  that  a  copy  of  this  minute  be  transferred  to  the 
Lieutenant-Governor  of  Ontario  with  a  view  to  the  necessary  preliminary  arrangements 
for  the  argument. 

EDWARD  BLAKE, 

Minister  of  Justice. 
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Report  of  the  Honourable    the   Minister  of  Justice,  apjiroved  by  His  Excellency  the 
Governor  General  in  Council  on  the  25th  October,  1876. 

Department  of  Justice,  Ottawa,  18th  October,  1876. 

The  undersigned  begs  to  refer  to  the  Order  in  Council  of  19th  May,  1876,  upon  the 
subject  of  escheats  and  forfeitures,  and  to  the  various  reports  upon  the  same  subject. 
In  the  report  on  which  that  order  was  founded,  the  undersigned  recommended  a  refer- 
ence to  the  Supreme  Court,  with  tlie  consent  of  the  province  of  Ontario,  of  certain 
questions,  with  a  view  of  disposing  of  the  legal  point  involved. 

The  undersigned  was  led  to  recommend  this  course,  for  the  following  reasons  : — 

1st.  With  reference  to  forfeitures  for  treason,  or  other  like  cause,  it  was,  as  it  is, 
the  opinion  of  the  undersigned  that  such  forfeitures  appertain  exclusively  to  Canada. 

2nd.  With  reference  to  escheats  and  forfeitures  of  land  and  personal  property  for 
want  of  heirs  and  representatives,  although  the  opinion  of  the  undersigned  was  adverse 
to  the  pretensions  of  Canada,  yet  the  views  entertained  by  his  predecessors  on  this  sub- 
ject, and  the  course  of  action  which  had  been  pursued  by  the  Government,  seemed  to 
him  to  render  it  improper  that  he  should  recommend  the  abandonment  of  the  position 
heretofore  taken,  without  a  solemn,  judicial  decision.  The  undersigned  was  not 
insensible  of  some  inconvenience  which  might  arise  from  the  presentation  of  the  question 
in  the  manner  proposed,  but  it  seemed,  at  that  time,  to  be,  upon  the  whole,  the  best 
mode  of  reaching  a  solution.  Since  that  time,  however,  a  judgment,  which  had  been 
obtained  in  the  Superior  Court  of  Quebec,  in  favour  of  the  rights  of  Canada,  has  been 
appealed,  and  by  the  unanimous  judgment  of  the  Court  of  Queen's  Bench,  appeal  side, 
of  Quebec,  composed  of  Mr.  Chief  Justice  Dorion,  Mr.  Justice  Monck,  Mr.  Justice 
Ramsay,  Mr.  Justice  Sanborn  and  Mr.  Justice  Tessier,  reversed. 

The  undersigned  refers  to  a  copy  of  this  judgment,  which  he  appends  to  this  report. 
It  appears  to  the  undersigned  that  the  more  correct  mode  of  obtaining  the  decision  of 
the  Supreme  Court  would  be  by  prosecuting  an  appeal  from  that  judgment ;  but  inde- 
pendent of  a  question  which  arises  as  to  the  practicability  of  appealing,  the  undersigned 
is  disposed  to  attach  much  weight  to  the  unanimous  judgment  to  which  he  has  referred, 
and  he  is  of  opinion  that  it  has  so  altered  the  circumstances,  as  to  render  pi'oper  the 
adoption  of  a  different  course  by  the  Government  of  Canada. 

The  undersigned  has  reason  to  believe  that  the  Government  of  Ontario  is  prepared 
to  assent  to  the  plan  which  he  is  about  to  propose.  The  undersigned  recommends  that 
the  Order  in  Council  of  19th  May  bi  rescinded,  and — 

1.  That  for  the  future,  unless  there  should  be  a  judicial  decision  overruling  that  to 
which  he  has  referred,  the  government  should  act  upon  the  assumption  that  lands  and 
personal  property  in  any  province,  escheated  or  forfeited  by  reason  of  intestacy  without 
lawful  heirs  or  next  of  kin,  or  other  persons  entitled  to  succeed,  are  subjects  appertain- 
ing to  the  province,  and  within  its  legislative  competence,  and  that  the  Government  of 
Canada  should  decline  to  interfere  in  such  matters. 

2.  That  for  the  future,  as  in  the  past,  unless  there  should  be  a  judicial  decision 
establishing  the  contrary  view,  the  Government  of  Canada  should  act  upon  the  assump- 
tion that  lands  and  personal  property,  forfeited  to  the  Crown  for  treason,  felony  or  other 
like  cause,  are  subjects  appertaining  to  Canada,  and  within  its  legislative  competence.     ■ 

3.  That,  in  pursuance  of  this  policy,  the  Government  should  leave  to  their  opera- 
tion provincial  statutes,  otherwise  unobjectionable,  dealing  with  the  first  of  these 
subjeots,  but  should  disallow  provincial  statutes  dealing  with  the  second  of  them. 

The  undersigned  recommends  that  a  copy  of  the  Order  in  Council  based  on  this 
report,  be  transmitted  to  the  lieutenant-governors  of  the  several  provinces,  and  that 
the  various  persons  who  have  applied  to  the  Government  of  Canada  to  act  in  matters 
arising  out  of  the  first  of  these  subjects,  should  be  informed  that,  having  regard  to  the 
judicial  decision  referred  to,  the  government  declines  to  interfere. 

EDWARD  BLAKE, 

Minister  of  Justice. 
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COURT  OF  QUEEN'S  BENCH. 

Canada,  ") 

Province  of  Quebec,    V  (Appeal  Sicie.) 

District  of  Quebec.    J 

Quebec,  Friday,  the  eight  day  of  September,  one  thousand  eight  hundred  and 
seventy-six. 

Present : 

The  Honourable  A.  A.  DpRiON,  Chief  Justice. 

The  Honourable  Mr.  Justice  Monck,     The  Honourable  Mr.  Justice  Sanborn, 
"  "  Ramsay,  "  "  Tessier. 

No.  67. 

The  Attorney  General  for  the  province  of  Quebec  (plaintiff  in  the  court  below), 
appellant,  and  Damase  Caron,  of  the  parish  of  St.  Patrice  de  la  Riviere  du  Loup, 
Burgess  (defendant  in  the  court  below)  and  the  Attorney  General  for  the  Dominion 
of  Canada  (intervening  party  in  the  court  below)  respondent. 

The  court  of  our  lady  the  Queen  now  here,  having  heard  the  appellant  and 
respondent,  by  their  counsel  respectively,  examined  as  well  the  record  and  proceedings 
had  in  the  court  below,  as  the  reasons  of  appeal  filed  by  the  appellant,  and  the  answers 
thereto  and  mature  deliberation  on  the  whole  being  had ;  considei'ing  that,  by  the 
Honourable  Attorney  General  for  the  Dominion  of  Canada,  acting  in  this  behalf  for 
Her  Majesty  the  Queen,  and  the  late  Edward  Fraser,  whose  estate  is  claimed  by  the 
admission >  of  the  parties  to  the  issue  raited  upon  the  intervention  filed  by  the 
Honourable  Attorney  General  for  the  province  of  Quebec,  acting  also  in  this  behalf  for 
Her  Majesty  the  Queen,  died  at  Riviere  du  Loup,  in  the  province  of  Quebec,  about  the 
seoond  day  of  February,  one  thousand  eight  hundred  and  seventy -four,  without  heirs 
and  intestate,  and  according  to  the  pretensions  of  both  parties,  he  left  an  estate  which 
hath  escheated  to  the  Crown.  And  considering  this  is  one  of  the  sources  of  revenue 
which,  as  a  minor  prerogative  of  the  Crown,  was  yielded  up  to  the  respective  provinces 
now  confederated  into  the  Dominion  of  Canada,  prior  to  the  union  of  the  provinces  of 
Canada,  Nova  Scotia  aud  New  Brunswick,  and  that  such  escheat,  prior  to  the  said 
union,  formed  part  of  the  revenues  of  respective  provinces  where  they  arose. 

And  considering  that  by  "The  British  North  America  Act,  1867,"  such  revenues  as 
wox'e  subject  to  the  appropriation  of  the  respective  legislatures  of  Canada,  Nova  Scotia 
and  New  Brunswick,  and  which  are  revised  by  the  several  provinces  since  the  union,  in 
accordance  with  the  special  powers  conferred  upon  them  by  that  Act,  belong  to  said 
provinces.  And  considering  as  having  jurisdiction  over  the  law  of  descents,  by  virtue 
of  its  jurisdiction  over  property  and  civil  rights  in  the  province  under  the  said  Act, 
the  legislature  of  the  province  of  Quebec  is  invested  with  power  to  appropriate  this 
casual  revenue  to  itself. 

And  considering  that  amongst  other  things,  it  is  declared  by  the  said  British  North 
America  Act  of  1 867,  that  all  royalties  belonging  to  the  several  provinces  of  Canada, 
Nova  Scotia  and  New  Brunswick,  at  the  union,  shall  belong  to  the  several  provinces  of 
Ontario,  Quebec,  Nova  Scotia  and  New  Biunswick,  in  which  the  same  are  situate  or 
arise,  and  that  escheats,  such  as  the  one  in  question,  are  royalties. 

And,  considering  that  such  estate  is  composed  of  real  as  well  as  personal  pr^erty. 
and  that  ail  territorial  crown  rights  and  privileges  possessed  by  the  late  provinces  of 
Canada,  Nova  Scotia  and  New  Brunswick,  before  the  union  thereof  into  the  Dominion 
of  Canada,  have  been  at  the  union  given  to  the  several  provinces  of  Ontario,  Quel^ec, 
Nova  Scotia  and  New  Bruiaswick,  and  the  law  of  escheats  by  reason  of  want  of  heirs  is 
of  feudal  origin  and  cognate  with  the  law  of  tenures. 

And,  considering  that  by  the  general  tenor  of  the  Act  of  Union,  and  the  division 
of  assets  and  revenues,  it  is  manifest  that  a  casual  local  revenue  like  the  one  in  question, 
was  intended  to  be  left  to  the  local  province. 
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And,  therefore,  considering  that  there  is  error  in  the  judgment  rendered  in  this 
cause  in  the  Superior  Court  at  Kamouraska,  on  the  29th  day  of  January,  1876,  and 
now  in  Appeal,  in  maintaining  the  intervention  of  the  Honourable  the  Attorney 
General  for  the  Dominion  of  Canada,  claiming  said  estate  of  the  said  late  Edward 
Fraser,  as  belonging  to  the  Dominion  of  Canada,  and  not  the  province  of  Quebec,  doth 
reverse  the  said  judgment,  and  proceeding  to  render  the  judgment  which  the  court 
below  ought  to  have  rendered,  doth  maintain  the  appeal  of  the  Attorney  General  for 
the  province  of  Quebec  in  this  cause,  and  doth  reject  the  petition  in  intervention  of 
said  Attorney  General  for  the  Dominion  of  Canada. 

And  it  is  further  ordered  that  the  record  be  remitted  to  the  Superior  Court  at 
Kamouraska. 

F.  Langelier. 

Mr.  Assistant  Secretary  Eckhart  to  the  Secretary  of  State  of  Canada. 

Toronto,  2nd  December,  1876. 

Sir, — I  am  directed  to  transmit  to  you,  herewith,  a  copy  of  an  Order  of  his 
Honour  the  Lieutenant-Governor  in  Council,  and  of  the  report  of  the  Honourable  the 
Attorney  General  therein  referred  to,  on  the  subject  of  escheats  and  forfeitures,  and  to 
request  that  the  same  may  be  laid  before  his  Excellency  the  Governor  Genei'al  for  the 
information  of  his  Government. 

I  have,  <fec., 

I.  R.  ECKHART, 

V  Assistant  Secretary. 


Repoi't   of  the   Honourable   Attorney  General  Moivat,    approved    by    His   Honour  the 
Lieutenant-Governor  in  Council  on  the  ^J^ih  November,  1876. 

Toronto,  18th  November,  1876. 

With  reference  to  an  Order  of  His  Excellency  the  Governor  General  in  Council, 
dated  25th  October,  1876,  on  the  subject  of  escheats  and  forfeitures,  a  copy  whereof  has 
been  transmitted  to  this  Government,  the  undersigned  has  the  honour  to  report  as 
follows  : — 

That  the  report  of  the  Minister  of  Justice,  upon  which  the  said  order  is  founded, 
refers  to  a  recent  decision  of  the  Court  of  Queen's  Bench  (Appeal  side)  of  Quebec, 
affirming  the  right  of  that  province  to  escheats  within  Quebec,  and  contains,  amongst 
others,  the  following  recommendations  : — 

1.  That  for  the  future,  unless  there  should  be  a  judicial  decision  overruling  that  to 
which  he  has  referred,  the  Government  of  Canada  should  act  upon  the  assumption,  that 
lands  and   personal   property  in   any   province,   escheated    or   forfeited    by    reason   of 

testacy  without  lawful  heirs  or  next  of  kin,  or  other  persons  entitled  to  succeed,  are 
lijjects  appertaining  to  the  province,  and  within  its  legislative  competence  ;  and  that 
lie  Government  of  Canada  should  decline  to  interfere  in  such  matters, 

2.  That  for  the  future,  as  in  the  past,   unless   there   should  be  a  judicial  decision 
'  iiblishing  the  contrary  view,  the  Government  of  Canada  should  act  upon  the  assump- 

■  "11,  that  lands  and  personal  property   forfeited   to  the  Crown   for  treason,   felony  or 
'ther  like  cause,  are  subjects  appertaining  to   Canada  and   within   its   legislative   com- 
■tence. 

That  the  recommendations  of  the  Minister  of  Justice  were  approved  by  the  said 
'rder  in  Council,  and  now  constitute  the  rule  by  which  the  Government  of  the 
dominion  will  be  guided  in  dealing  with  escheats  and  forfeitures. 
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The  undersigned  has  already,  in  former  reports,  fully  treated  of  the  matters  in  dis- 
pute between  this  government  and  the  Dominion  with  reference  to  this  subject,  and  he 
is  of  opinion  that  the  plan  of  action  adopted  by  the  said  order,  is,  upon  the  whole,  a  fair 
settlement  of  the  matters  in  dispute,  and  he,  therefore,  recommends  that,  until  a  judicial 
decision  be  given,  establishing  the  contrary  to  be  the  law,  this  Government  acts  upon 
the  assumptions  adopted  by  the  said  Order  in  Council  for  the  guidance  of  the  Dominion 
Government  hereinbefore  fully  set  out. 

O.  MOW  AT. 


Mr.  Cliester  Drajjer  to  the  Minister  of  Justice  re  Chap.  59. 
Office  of  the  Port  Whitby  Harbour  Company,  Port  Whitby,  4th  April,  1874. 

Sir, — As  intimated  to  you  personally  a  few  days  since  when  at  Ottawa,  I  beg  now 
to  call  your  attention  to  a  Bill,  chap.  59,  "  An  Act  to  amend  the  Act  incorporating  the 
Port  Whitby  and  Port  Perry  Railway  Company,"  passed  at  the  Session  of  the  Ontario 
Legislature,  just  closed.  I  may  mention,  first,  that,  as  you  are  aware,  the  Port  Whitby 
Harbour  Company  purchased  the  harbour  from  the  late  Government  of  Canada  in  1864. 
That  by  the  Order  in  Council  transferring  the  harbour,  riparian  ownei's  have  certain 
rights  reserved  to  them  as  follows  :  "  That  any  person  or  persons  or  any  body  or  bodies 
corporate  now  or  hereafter  holding  any  land  in  freehold  or  for  a  term  of  years,  border- 
ing on  the  waters  of  the  said  harbour,  and  desirous  of  building  any  pier  or  wharf  within 
limits  of  said  harbour,  which,  in  the  opinion  of  the  Commissioner  of  Public  Works  of 
the  said  province,  will  not  obstruct  the  proper  using  of  the  said  harbour,  shall  have  the 
right  to  build  such  pier  or  wharf  into  the  waters  of  the  said  harbour  in  front  of  such 
land,  having  first  obtained  the  authority  in  writing  of  the  said  commissioner  so  to  do." 
By  this  you  will  observe  "  bodies  corporate  "  have  such  power,  which  I  take,  it  would 
apply  to  a  railway  company.  Now  the  point  is  now  :  the  Port  Whitby  and  Port  Perry 
Railway  Company,  not  being  willing  to  avail  themselves  of  the  rights  reserved  to 
riparian  owners,  gave  notice  of  intention  to  apply  to  the  Local  Legislature  for  "  power 
to  build  piers,  docks,  warehouse,  &c.,  within  the  limits  of  the  harbour."  To  this  pro- 
position the  harbour  company  of  course  objected — first,  upon  the  ground  that  the 
Railway  Company  could  only  build  piers  into  the  waters  of  the  harbour  as  riparian 
owners  in  the  manner  prescribed  by  the  Order  in  Council ;  and  secondly,  that  the  local 
legislature  had  no  jurisdiction  within  the  limits  of  any  of  the  public  harbours,  they,  by 
the  British  North  Americjin  Act,  being  declared  to  be  the  property  of  Canada.  Besides 
this,  the  "  trade  "  and  "  navigation  "  of  all  the  great  lakes,  rivers,  &c.,  come  so  clearly 
under  Dominion  authority,  that  there  seemed  hardly  room  for  a  doubt  as  to  the  question 
of  jurisdiction.  But  as  there  were  doubts  expressed,  and  being  anxious  myself  to  know 
wh«ther  the  rights  of  the  harbour  company  could  be  interfered  with  by  the  Local  Legis- 
lature, I  conclude<l  to  consult  some  of  our  best  lawyers  in  the  west,  whom  I  thought 
ought  to  be  authority  upon  such  a  subject.  I  consequently  consulted  Messrs.  Crooks, 
Kingsmill  &  Cattanach,  Messrs.  Harrison,  Osier  <fe  Moss,  as  likewise  the  Hon.  Edward 
Blake  ;  and  I  now  purpose  laying  before  you  the  pith  of  each  of  their  replies.  First, 
then,  Messrs.  Crooks,  Kingsmill  &  Cattanach  say : 

"  If  the  company  Oneaning  the  railway  company)  wishes  to  have  any  other 
powers  than  the  General  Act  and  the  Order  in  Council  give,  application  must  be  m  vde 
to  the  Dominion  Parliament.  This  is  clearly  one  of  those  matters,  in  which  the 
provincial  legislature  has  no  jurisdiction. 

"  The  Order  in  Council,  which  by  statute  has  the  force  of  Imo,  also  gives  riparian 
owners  for  all  time,  the  right  of  building  piers  under  certain  restrictions,  so  that  no 
application  would  lie  necessiiry  on  their  part  for  legislative  authority.  The  restriction 
referred  to  is  that  the  Railway  Company  vaM&t  first  obtain  the  authority  in  ^vritinq  of 

"  Crooks,  Kingsmill  k  Cattanach." 
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Messrs.  Harrison,  Osier  &  Moss  say  : — 

"  It  is  difficult  to  anticipate  what  rights  of  the  company  are  likely  to  be  interfered 
with  at  the  instance  of  the  '  Port  Whitby  and  Port  Perry  Railway  Company,'  unless  it 
be  to  permit  the  Railway  Company,  owning  land  upon  the  shore  of  the  harbour,  to 
build  piers  into  the  waters  of  the  harbour,  itc. 

"  The  Order  in  Council  transferring  the  harbour  to  the  company,  as  you  point  out 
in  your  letter  of  the  26th  ult.,  makes  ample  provisions  for  the  construction  of  wharf 
by  persons  or  bodies  corporate  having  land  on  the  shore  of  the  harbour,  and  should  it 
be  an  interference  with  the  navigation  of  the  harbour,  other  than  such  as  contemplated 
by  the  Order  in  Council  transferring  the  harbour,  I  apprehend  the  Dominion  legislature 
only  would  have  jurisdiction. 

"  I  cannot,  however,  think  that  any  special  privileges  would  be  granted  to  the 
railway,  or  any  other  company  at  the  expense  of  the  harbour  company,  by  either 
legislature,  without  full  notice  to  the  harbour  company  and  full  consideration  of 
such  arguments  as  may  be  addressed  to  the  legislature  by  the  harbour  company,  in 
opposition  to  any  proposed  legislation. 

R.  A.  Harrison." 

On  the  same  point  the  Hon.  E.  Blake  says : — 

"  The  inclination  of  my  mind  is,  that  the  action  of  the  Parliament  of  Canada  would 
be  necessary  in  order  to  authorize  the  company  to  do  anything  which  would  interfere 
with  the  navigation,  either  of  the  lake  or  harbour ;  whether  building  a  pier  out  into 
'  high '  or  '  deep '  water  would  do  so,  is  not  a  question  for  a  lawyer. 

E.  Blake." 

These  opinions,  you  will  observe,  all  point  to  but  one  conclusion,  viz.,  that  the  pro- 
vincial governments  have  no  jurisdiction,  but  not  withstanding,  a  Bill  did  pass  the  local 
house  here,  by  a  majority  of  four  (4),  having  for  its  object,  giving  the  Port  Whitby  and 
Port  Perry  Railway  Company  power  to  cross  the  property  of  the  harboui-  company  with 
"sidings,"  and  to  build  either  "on  "  or  "  without  the  said  harbor."  The  meaning  being 
simply  this  :  that  the  railway  company  may  fii-st  use  property  of  the  harbour  company 
by  the  mysterious  word  "  on,"  and  having  once  crossed  over  to  the  outer  or  eastern  break- 
water, they  can  then  commence  and  erect  pier.s,  butting  on  the  property  of  the  harbour 
company,  but  really  without  the  harbour,  by  virtue  of  the  words,  "or  without  the  said 
harbour,"  and  in  this  way  it  is  proposed  to  take  from  the  Harbour  Company  their  vested 
rights.  The  bill  I  refer  to,  is  Bill  No.  83,  to  "amend  the  act  incorporating  the  Port 
Whitby  and  Port  Perry  Railway  Company."  The  objectionable  clause  being  No.  11, 
or,  rather,  the  objectionable  part  being  embodied  in  that  clause. 

The  harbour  company  throw  themselves  entirely  upon  the  protection  of  the  Domin- 
ion authorities,  trusting  that  they  will  not  allow  any  infringement  upon  their  rights,  as 
vested  in  them  by  the  Order  in  Council  which  has  the  force  of  law  ;  but  that  all  persons, 
bodies,  bodies  corporate,  etc.,  shall  only  be  allowed  to  build  piers  into  the  waters  of  the 
harbour,  under  and  by  virtue  of  the  reservation  set  out  in  Order  in  Council,  by  which 
the  harbour  was  vested  in  its  present  owners. 

I  beg,  therefore,  to  submit  for  your  careful  consideration,  as  to  whether  His  Excel- 
lency the  Governor  General  should  not  be  advised  to  withhold  his  assent  from  that 
portion  of  the  bill  which,  by  implication,  assumes  the  local  legislature  to  have  jurisdict- 
ion "on  the  harbour"  or  "without  the  harliour,"  meaning  "on"  Lake  Ontario,  outside 
the  breakwaters,  or  "  on  "  the  harbour  within  its  limits. 

I  have  etc., 

C.   DRAPER,  President  Port  Whitby  Harbour  Co. 

P.S.— If  necessary,  I  will  send  down  a  formal  petition  for  his  Excellency,  praying 
that  the  bill  may  be  disallowed, 

(Signed)         C.  D. 
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Mr.  Chester  Draper  to  the  Deputy  Minister  of  Justice. 
Offick  of  the  Port  Whitby  Harbour  Company,  June,  1874. 

Sir, — I  had  the  honour,  some  little  time  since,  of  calling  the  attention  of  the  Hon. 
the  Minister  of  Justice  and  yourself,  to  the  Bill  No.  59,  of  the  Ontario  legislature,  passed 
at  its  last  ses.sion  (1874),  or  rather  that  part  of  clause  eleven  (11)  of  said  bill,  having 
for  its  object  the  granting  of  certain  power  to  the  Port  Whitby  and  Port  Perry  Rail- 
way within  the  limits  of  the  harbour,  by  allowing  them  to  put  down  one  or  more  sidings 
"on"  or  "in  the  harbour,"  as  stated  in  my  former  letter,  to  which  I  again  call  your 
attention.  I  am  advised  that  it  is  beyond  the  competence  of  the  local  legislatures  to 
interfere  with  public  harbours,  they  belong,  by  the  British  North  America  Act,  under  the 
jurisdiction  of  the  Parliament  of  Canada ;  and  if  this  be  so,  the  bill  in  question 
should  not  receive  the  assent  of  his  Excellency  the  Governor  General. 

The  Order  in  Council  transferring  the  harbour,  as  you  are  aware,  gives  ample  powers 
to  riparian  owners  whether  corporations  or  individuals  (see  clause  nine),  for  building 
piers  into  the  waters  of  the  harbour.  And  as  this  order  has  the  force  of  law  the  harbour 
company  contend  that  the  railway  company  can  only  enter  the  harbour  under  the  con- 
dition laid  down,  and  to  which  they  do  not  object.  But  that  the  local  legislatures  can- 
not give  any  power  to  the  railway  company,  whereby  the  general  powers  of  the  railway 
act  can  be  made  to  apply  to  the  land,  covered  by  the  waters  of  the  harbour. 

Will  you  kindly  give  this  matter  your  grave  consideration,  as  it  is  one  deeply 
aflFecting  the  harl)our  company. 

I  have,  etc., 

C.  DRAPER, 

President  Port  Whithy  Harbour  Co. 


Report  of  the  Honourable  tlie  Minister  of  Justice  on  Chap.  59,  approved  by  His  Excel- 
lency the  Governor  General  in  Council  on  the  1st  of  April,  1876. 

Department  of  Justice,  Ottawa,  30th  March,  1875. 

The  undersigned  has  the  honour  to  report  that  an  Act  was  passed  by  the  legislature 
of  Ontario,  in  the  37th  Victoria,  chap.  59,  and  intituled  :  "  An  Act  to  amend  the  Act 
incorporating  the  Port  Whitby  and  Port  Perry  Railway  Company." 

Mr.  Cheater  Draper,  president  of  the  Port  Whitby  Harbour  Company,  prays  that 
this  Act  l>e  disallowed,  on  the  ground  that  it  intrenches  on  rights  vested  in  the 
harbour  company,  and  also  that  the  Act  is  calculated  to  interfere  with  navigation. 

The  railway  company  was  incorporated  by  the  legislature  of  Ontario,  in  1868,  and 
i'Mwer  was  given  for  the  construction  of  a  railway  from  such  point  within  the  limits  of 
the  town  of  Whitby,  on  the  shore  of  Lake  Ontario,  or  within  the  limits  of  the  public 
harbour  ktiown  as  the  Port  Whitby  Harbour,  and  now  the  property  of  the  Port  Whitby 
Hnrlxjur  Company,  a«  to  the  directoi-s  of  the  company  may  appear  expedient. 

There  are  various  Acts  amending  this  Act  of  1868,  but  not  affecting  the  present 
question,  and  the  section  referred  to  by  the  report  of  the  harbour  company  is  the  11th 
of  the  present  Act,  which  provides  that,  the  company  shall  have  full  power  to  extend 
their  railway  from  some  point  at  or  near  the  town  of  Whitby,  *  *  * 

"and  »•»"  ^  *»"»J<1  one  or  more  .sidings  from  some  point  or  points  in  or  near  to  the 
town  of  AVhitby  to  some  point  or  points  in  or  near  the  Whitby  Harbour,  or  without  the 
said  har»)Our,  so  far  as  this  legislature  has  jurisdiction  to  grant  such  authority  and  right, 
but  .sul)ject  to  the  rights  of  the  Crown  and  to  the  tenns  and  conditions  set  out  and  con- 
taincHl  m  Order  in  Council  of  the  late  province  of  Canada  having  reference  to  said  har- 
l>>ur,  —and  the  section  continues  by  giving  the  powers  of  the  Railway  Acts,  and  by  the 
Kail  way  SixK^ial  Act^  U^  every  extension  and  siding,  &c.,  but  "subject  to  the  rights  of 
the  Crown  and  the  Order  aforesaid." 
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The  Order  in  Council  to  whidi  reference  is  made  in  the  Act  is  that  of  1864,  under 
which  the  harbour  was  transferred  to  the  Port  Whitby  Harbour  Company,  and  contains 
a  provision  to  the  effect  "  that  any  person  or  persons,  or  any  body  or  bodies  corporate, 
now  or  hereafter  holding  any  land  in  freehold,  or  for  a  term  of  years,  bordering  on  the 
waters  of  the  said  harbour,  and  desirous  of  building  any  pier  or  wharf  within  the  limits 
of  the  said  harbour  which,  in  the  opinion  of  the  Commissioner  of  Public  Works  of  the 
said  provin  e,  will  not  obstruct  the  proper  using  of  the  said  harbour,  shall  have  the 
right  to  build  such  pier  or  wharf  into  the  waters  of  the  said  harbour,  in  front  of  such 
land,  having  first  obtained  the  autherity  in  writing  of  the  said  commissioner  so  to  do." 

Exception  is  taken  by  Mr.  Draper,  on  behalf  of  the  Port  Whitby  Harbour  Com- 
pany, to  the  power  given  to  the  railway  to  build  sidings  "  on  or  near  the  Whitby  Har- 
bour or  without  the  said  {harbour,"  but  it  will  be  observed  that  the  restriction  is  made 
"  so  far  as  the  legislature  of  Ontario  has  jurisdiction  to  grant  such  authority  and  right, 
but  subject  to  the  lights  of  the  Crown  and  to  the  terms  of  the  Order  in  Council." 

Now,  one  of  the  provisions  of  the  Order  in  Council  referred  to  is,  that  no  pier  or 
wharf  shall  be  built,  which,  in  the  opinion  of  the  Commissioner  of  Public  Works  of  the 
said  province  (that  is,  the  now  Minister  of  Public  Works  of  Canada),  will  obstruct  the 
proper  using  of  the  harbour. 

The  undersigned  is  of  opinion  that  it  is  within  the  competence  of  the  legislature 
of  Ontario  to  pass  the  Act,  and  that  as  the  rights  of  the  Crown  in  respect  to  navigation 
are  reserved  by  the  Order  in  Council,  and  by  the  wording  of  the  eleventh  clause  of  the 
A.ct  in  question,  your  Excellency  should  not  be  advised  to  exercise  the  right  of 
disallowance  of  the  Act. 


I  concur. 

T.  FOURNIER, 

Minister  of  Jiistice. 


H.  BERNARD, 

Deputy  Minister  of  Justice. 
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ONTARIO,  38TH  VICTORIA,  1874. 


4th  Session — 2nd  Parliament. 


Petition  of  Ministers  of  Presbytery  0/ Glengarry  to  the  Governor  General  re.  Chap.  74' 

To  t/ie  Bight  Horumrahle  Sir  Frederick  Temple,  Earl  of  Dufferin  and  Clandeboye, 
and  Governor  General  of  Canada : 

The  petition  of  the  undersigned,  being  a  majority  of  the  ministers  of  the  Presby- 
tery of  Glengarry,  province  of  Ontario,  Dominion  of  Canada,  in  our  own  name,  and  on 
behalf  of  a  large  number  of  our  co-labourers  and  adherents  in  this  province, 

Humbly  Sheweth  : — 

1.  That  your  petitioners  do  respectfully  call  your  attention  to  Act  number  seventy- 
five  (75)  of  the  Acts  passed  in  the  last  session  of  the  second  Parliament  of  the  province 
of  Ontario,  Dominion  of  Canada,  an  Act  designated,  "  An  Act  respecting  the  Union  of 
certain  Presbyterian  Churches  therein  named,"  and  we  humbly  submit  that  the  said  Act 
or  Acts  were  passed  in  such  haste  as  to  preclude  due  notice  of  its  provisions  being  given 
to  many  of  Her  Majesty's  subjects,  who  are  seriously  and  vitally  affected  by  the  same ; 
and  its  provisions  being  in  excess  of  that  of  any  private  bill,  as  it  affects  others  than 
the  applicants  for  said  Act. 

2.  We  submit  that  a  great  religious  change  has  been  made  in  the  doctrine  of  the 
Presbyterian  Church  of  Canada,  in  connection  with  the  Church  of  Scotland,  by  said 
Act,  and  that  the  ancient  standards  of  the  Church,  that  have  the  most  solemn  position 
in  its  creed  and  practice,  as  well  as  in  the  union  compact  of  Her  Majesty's  Kingdom 
of  Great  Britain,  have  been  violated  and  changed,  which  matters  of  creed  and  doctrine 
have  been  repeatedly  sustained  as  the  one,  or  one  of  the  distinctive  features  of  said 
church. 

3.  We  humbly  state,  that  the  Act  complained  of  affects  a  large  portion  of  Her 
Majesty's  sul)jects,  and  is  wholly  without  precedent  in  any  other  part  of  Her  Majesty's 
Dominion,  wherein  said  Presbyterian  Church,  in  connection  with  the  Church  of  Scotland, 
had  a  legal  recognition  and  existence  ;  as  in  the  case  of  former  unions  of  Presbyterian 
Churclies  in  any  part  of  this  Dominion,  these  churches  were  wholly  clerical  erections, 
brought  into  existence  by  earnest,  zealous  ministers,  whose  labours  were  aided  by  the 
sympathy  and  support  of  such  as  joined  themselves  to  them ;  and  such  congregations, 
or  wxjieties,  could  not  complain  of  any  change  made  upon  the  name,  doctrine  or  discipline 
of  such  societies,  so  called  into  being,  and  so  altered  by  such  clerical  guides,  in  each  case, 
havinc.  as  wius  judged  upon  every  separate  change,  good  and  convincing  reasons  for  such 

t  ical  changes  ;  but  we  and  our  people  stand  wholly  different  in  the  matter  now 
•cl  of  in  and  under  said  Act,  as  the  people  who  adhere  to  the  Presbyterian 
Cliurcli  of  Canada  in  connection  with  the  Church  of  Scotland,  are  not  followers  of,  or 
collected  by  such  as  would  Ik?  leaders  in  the  same,  but  are  joined  to  it  as  to  the  national 
creed  of  th»>  land  many  of  our  people  left  ;  and  others  were  joined  to  its  sacred  truths, 
but,  in  Jii!  ca-si's,  8<!parate  and  disinct  from  the  pastor. 

And  the  p««torH  amongst  saifl  people  in  religious  matters,  were  not  chosen  for  their 
pfts,  but  for  the  name  and  creed  under  which  they  appeared  amongst  the  people  who 
continued,  aniid  many  trials,  sometimes  years  being  without  a  pastor  of  their  own 
JM-loved  Church  •  M.nl  who  do  pray  to  be  still  allowed  to  continue  said  name  and  church. 
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4.  We  also  submit,  that  said  Act  limits  the  toleration  laws  of  the  whole  empire  to 
our  hurt,  and  to  that  of  many  as  may  deem  it  their  solemn  duty  to  continue  faithful  to 
vows  and  obligations  freely  and  solemnly  undertaken,  as  it  prevents  us  and  said  adherents 
from  continuing  in  our  former  peaceful  ways,  in  which  we  have  been  accustomed  to 
exercise  our  religious  priv  leges  and  ecclesiastical  functions,  under  our  most  valued  name  ; 
whilst  it  permits  those  who  seek  our  religious  destruction  to  use  any  name  they  please, 

5.  We  also  submit  that  the  rights  of  the  Queen  of  these  lands,  and  of  such  of  her 
Presbyterian  subjects  in  connection  with  the  Church  of  Scotland,  as  a  body,  and  as 
individuals,  in  so  far  as  they  did  not  personally,  or  by  others  duly  authorized,  seek  the 
change,  and  that  such  rights  as  formerly  they  each  held,  are  not  now  fully  maintained, 
as  they  should  be,  notwithstanding  any  provisions  of  said  Act. 

6.  We  submit  that  said  Act  atfects  properties  of  comparatively  great  value  to  parties 
in  so  poor  and  humble  a  position  in  earthly  matters  as  we  do  occupy,  who  have  devoted 
ourselves  to  the  preaching  of  religious  truths,  and  such  our  position  has  been  taken 
advantage  of,  as  we  could  not  afford  to  retain  counsel,  to  hire  parties  and  make  long 
journeys  for  united  counsel  in  this  important  matter  ;  and  to  mitigate  this  wordly 
poverty,  the  Imperial  Parliament,  in  its  liberality,  had  made  provision  for  our  aid,  and 
individuals  in  their  liberality,  have  added  to  the  same,  w  hile  the  Pailiament  of  Ontario 
has  given  nothing,  and  yet  has  legislated  us  out  of  the  Royal  gifts  of  former  Kings,  as 
well  as  the  gifts  of  individual  friends,  which  individual  gifts  are  not  yet  twenty  years  in 
existence  ;  nor  has  any  attempt  been  made  to  show  that  such  funds  are  misappropriated. 

7.  We  also  submit,  that  the  Presbyterian  Church  of  Canada,  in  connectiom  with 
the  Church  of  Scotland,  although  disestablished,  by  and  with  the  consent  of  the 
Imperial  Parliament,  has  not  been  wholly  disendoived ;  but  large  C(mcessions  in  lands 
and  other  benefits  have  been  still  left  with  said  church,  and  such  lands  and  buildings 
are  inalienably  connected  with  the  Church  of  Scotland,  as  the  deeds  thereof  do  more 
fully  show  ;  and  that  the  Christian  denomination  who  now  seek  the  same  did  most 
religiously  spurn  to  take  any  favours  from  said  Imperial  legislation;  and  if  now  any 
change  of  sentiment  marks  their  history,  and  makes  them  to  repent  of  their  former 
action,  the  efforts  to  possess  the  rights  already  assigned  were  better  directed  and 
employed,  in  seeking  from  the  wealthy  Parliament  of  Ontario,  or  from  the  Imperial 
Parliament,  such  redistribution  as  their  liberality  might  see  meet  to  grant. 

8.  We  also  submit  that  the  ecclesiastical  court  or  courts,  said  to  have  given  a  legal 
consent  to  said  Ac';,  were  not  in  their  nature  and  object  competent  to  the  same,  as  they 
have  no  jurisdiction  except  in  matters  spiritual,  and  are  not  recognized  by  any  portion 
of  the  people  of  any  land,  acquainted  with  Presbyterian  order,  in  any  other  matter  ; 
and  the  Act  complained  of,  being  wholly  earthly  and  material,  was  beyond  the  power  of 
such  spiritual  court,  which  the  promoters  of  said  Act  well  knew,  and  that  without  the 
material  power,  such  Act  joined  to  the  spiritual  domain  all  the  power  to  prosecute  or 
wrong  your  petitioners,  or  othi-rs,  would  be  futile.  Besides,  so  ill-adapted  is  said  church 
court  for  any  representative  purpose  of  a  wordly  nature,  that  the  largest  number  who 
appeared,  and  did  constitute  said  court,  are  not  intei-ested  therein,  nor  beneficiaries,  nor 
suffers  under  any  such  Act  in  the  smallest  matters,  but  are  engaged  in  the  many  duties 
of  their  separate  callings  in  th^  Dominion,  to  whom  any  such  change  may  be  little  more 
than  a  sentiment ;  and  that  you  may  the  better  understand  the  same,  we  assure  you  that 
such  parties,  whom  we  call  elders,  voted  four  separate  times  in  this  matter ;  once  in  the 
public  or  ordinary  meeting  ;  2nd,  in  church  court,  we  call  the  session;  3rd,  in  another 
such  court,  we  call  the  presbytery  ;  and  4th,  in  the  court  called  the  synod,  and  also, 
that  many  such  at  a  former  time  voted  themselues  in  connection  with  the  church  called 
the  Presbyterian  Church  of  British  North  America,  and  now  vote  away  anew  the  rights 
of  your  petitioners. 

9.  We  submit,  that,  whilst  we  do  not  expect  that  the  doctrinal  difierences  we  know 
to  exist,  may  be  understood  by  us  to  have  directed  their  inquiries  to  other  fields  of 
thought,  nor  do  we  deem  any  living  being  a  judge  between  us,  founded,  as  such  doctrines 
are,  on  the  Holy  Word  of  God,  yet  we  feel  these  matters  keenly,  and  complain  that  such 
Act  prevents  us  from  continuing,  as  we  believe,  in  that  which  is  wisest  and  best  for 
God's  glory,  and  our  spiritual  good  ;  besides,  we  do  most  emphatically  state  that  we  have 
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<taken  no  steps  to  limit  the  collective  and  individual  liberty  of  such  parties  as  are  led  to 
see  it  as  a  duty  to  (iod  and  their  conscience,  to  separate  from  us,  and  even  to  think  they 
do  God  service  in  striving  to  erase  our  name  and  position  out  of  the  whole  of  this  Her 
Majesty's  Dominion  of  Canada ;  but  we  are  willing  to  deal  with  such  as  once  were 
numbered  with  us  in  a  spirit  of  justice  as  large  as  we  claim,  and  to  make  the  whole 
Christian  world  witness  of  that  equity  which  is  in  our  law  :  "  Do  unto  others  as  ye 
would  they  should  do  unto  you,"  and  this  too  in  any  way  that  said  dissentient  brethren 
may  deem  best,  only  we  do  most  respectfully  claim  to  be  allowed  to  exist  in  peace,  and 
in  our  rights,  under  the  religious  toleration  of  Her  Majesty's  laws. 

10.  We  do  submit,  for  these  and  other  reasons  that  press  sorely  on  our  spirits, 
pray  that  you  may  submit  said  Act  complained  of  to  your  Minister  of  Justice  at  Ottawa, 
with  the  view  that  the  said  Act  be  disallowed  in  whole  or  in  part,  so  that  no  one  need 
feeboppressed  by  the  same ;  and  we  also  submit,  that  we  shall  furnish  such  proofs  of 
the  civil  portions  in  Act  of  which  we  complain,  and  of  the  statements  made  in  this  our 
complaint,  as  far  as  your  minister  is  competent  to  adjudge  upon  the  same,  leaving  out 
the  doctrinal  portions,  as  will  satisfy  the  Honourable  the  Minister  of  Justice  of  the 
truth  of  the  same ;  and  that,  in  view  of  the  injustice  and  tyranny  attempted  to  be 
exercised  upon  us,  whether  by  majorities  of  thousands  or  units,  for  we  own  no  spiritual 
or  civil  jurisdiction  to  mere  numbers,  nor  did  we  ever  promise  or  agree  to  be  ruled  by 
any  such,  there  being  no  such  dogma  in  all  our  creed.  So  we  claim  from  your  Excel- 
lency, as  the  representative  of  Her  Most  Gracious  Majesty,  the  Queen,  in  this  her 
Dominion  of  Canada,  the  protection  of  all  our  rights  and  privileges,  as  long  as  we  are 
permitted  to  continue  under  Her  Majesty's  laws. 

And  in  the  event  of  your  Excellency  deciding-not  to  act  in  this  grievous  wrong, 
nor  to  grant  any  redress,  either  in  the  partial  or  total  disallowance  of  said  Act  of 
which  we  do  most  humbly  complain,  we  pray  your  Excellency  to  forward  this  our 
petition,  accompanied  with  said  Act,  to  Her  Majesty  the  Queen  in  Council. 

And  in  duty  bound  we  do  humbly  pray. 

THOMAS  Mcpherson, 

JOHN  DAVISON, 
NEIL  BRODIE, 

Per  T.  McP. 
JOHN  S.   MacCLAN, 

Per  N.  Brodie. 

lifiport  of  the  Jloiwurable  Minister  of  Justice  re  Chap.  75,  approved  by  His  Excellency 
the  Governor  General  in  Council  on  the  23rd  November,  1875. 

Department  op  Justice,  Ottawa,  23rd  October,  1875. 

With  reference  to  cap.  75  of  the  statutes  passed  in  the  year  1874  by  the  legis- 
lature of  Ontario,  intituled  :  "  An  Act  i*especting  the  Union  of  certain  Presbyterian 
Churches  therein  named,"  and  the  petition  of  the  Reverend  Thomas  McPherson  and 
otherB,  to  hi.s  Excellency  the  Governor  General  in  reference  to  the  said  Act,  referred 
x*y  the  undersigned  for  report ;  the  undersigned  begs  respectfully  to  report  as  follows  : — 

The  Act  recites  that  the  Canadian  Presbyterian  Church,  the  Presbyterian  Church 
of  Canada  in  connection  with  the  Church  of  Scotland,  the  Church  of  the  Maritime  Pro- 
vinces in  connection  with  the  Church  of  Scotland,  and  the  Presbyterian  Church  of  the 
Lower  Provinces  have  severally  agreed  to  unite  togeter  and  form  one  body  or  denomi- 
nation of  Christians,  and  under  the  name  of  "The  Presbyterian  Church  in  Canada." 

The  Act  does  not  purport  to  accomplish  any  such  union,  but  it  deals  with  the 
f  |>ro|^Tty  "real  or  personal  within  the  province  of  Ontario,  now  V^elonging  to,  or  held  in 
t iiisi  for,  or  t<>  the  use  of  any  congregation  in  connection  or  communion  with  any  of  the 
said  .-hnn  h.'s."  Presumably,  the  various  congregations  whose  property  is  to  be  affected, 
an;  r.--i<lfiitH  of  the  province  of  Ontario,  and  the  undersigned  does  not  think  it  necessary 
to  consider  the  question  which  might  be  raised  under  other  circumstances. 
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The  undersigned  does  not  conceive  that  he  is  called  upon  to  express  an  opinion 
upon  the  allegations  of  the  petition  as  to  the  injustice  alleged  to  be  eflfected  by  the  Act. 
This  was  a  matter  for  the  local  legislature. 

The  7th  clause,  however,  appears  to  deal  with  matters  beyond  the  competence  of 
the  legislature.  After  providing  that  Knox  College  and  Queen's  College,  both  institu- 
tions in  Ontario,  shall  stand  in  certain  relations  to  the  new  body,  it  provides  that  the 
corporation  of  the  Presbyterian  College  of  Montreal  and  the  corporation  of  Morin 
College  at  Quebec,  shall  also  stand  in  certain  relations  to  the  new  body. 

It  appears  to  the  undersigned  that  these  portions  of  the  sections  are  ultra  vires 
and  inoperative  ;  but  he  has  been  informed  that  like  provisions  have  been  made  by  the 
local  legislature  of  Quebec,  and,  under  any  circumstances,  he  could  not  recommend 
that  the  Act  should  be  disallowed,  by  reason  of  this  objection. 

EDWARD  BLAKE, 

Minister  of  Justice. 

Mr.  Under  Secretary  Langevin  to  Rev.  Thxymas  McPJierson,  Lancaster,  Out. 

Department  of  the  Secretary  op  State,  Ottawa,  14th  December,  1875. 

Sir, — I  am  directed  to  acknowledge  the  receipt  of  your  letter  of  the  8th  instant, 
addressed  to  his  Excellency  the  Governor  General,  referring  to  a  memorial  submitted 
by  yourself  and  others  in  the  month  of  February  last,  praying  for  the  disallowance  of 
an  Act  of  the  Ontario  legislature  respecting  the  union  of  certain  Presbyterian  churches, 
and  to  inform  you  that  the  subject  has  received  the  consideration  of  his  Excellency  in 
Council,  and  that  his  Excellency  has  been  pleased  to  direct  that  the  Act  in  question 
be  left  to  its  operation. 

I  have,  «fec., 

E.  J.  LANGEVIN, 

Under  Secretary  of  State. 

Rev.  TJiomas  McPJierson  to  His  Excellency  the  Governor  General. 

Lancaster,  20th  January,  1876. 
May  it  ]ilease  Your  Excellency : — 

I  am  directed  by  the  Presbytery  of  Glengarry,  in  connection  with  the  Church  of 
Scotland,  to  acknowledge  the  receipt  of  your  Excellency's  letter,  dated  10th  December, 
1875,  informing  us  "that  your  Minister  of  Justice  has  been  called  upon  to  furnish  a 
report  on  the  prayer  of  the  memorial,"  whereupon  I  communicated  with  the  brethren 
of  the  presbytery  near  me,  so  as  to  send  one  or  more  of  our  number  to  explain  to  your 
Minister  of  Justice  the  grievances  and  persecutions  we  complain  of,  in  accordance  with 
the  prayer  of  our  petition. 

Before  this  arrangement  was  carried  out,  for  lack  of  time,  I  received  from  your 
Excellency's  Under  Secretary  of  State,  the  letter  dated  at  Ottawa,  14th  December, 
1875,  intimating  the  sunmuirily  disposing  of  our  petition,  without  giving  us  any 
opportunity  of  being  heard  in  the  matter. 

Your  Excellency  cannot  but  be  aware  of  the  strife  and  cortention  the  Acts  have 
caused  in  the  province  of  Ontario  amongst  the  Scotch  Presbyterian  people  in  resist- 
ing claims  not  founded  on  titles  or  deeds,  but  on  those  acts  complained  of,  as  limiting 
the  toleration  laws  of  the  empire  in  this  province. 

In  these  circumstances  the  presbytery  claim  from  your  Excellency  that  these 
papers,  petitions  and  Acts  be  allowed  to  remain  in  statu  quo  until  such  time  as  your 
petitioners  have  made  some  arrangement  to  have  the  prayer  of  the  said  petition  duly 
represented  before  the  Queen  in  Council. 

I  have,  &c., 

THOMAS  Mcpherson. 
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Petition  from  Members  of  Presbyterian  Church  to  Governor  General. 

To  His  Excellency  the  Right  Hon.  Sir  Frederick  Temple,   Earl  of  Dufferin,  &c.,  &c., 
Gm-ernor  General  of  the  Dominion  of  Canada,  dx.,  &c.,  in  Council  : 

The  petition  of  the  undersigned  members  and  adherents  of  the  Presbyterian  Church 
of  Canafla  in  connection  with  the  Church  of  Scotland, 

Respectfully  Showeth  : 

The  established  existence  of  the  Church  of  Scotland  in  Canada  was  long  years 
since  atiirmed  by  the  highest  judicial  authority  of  the  empire,  in  its  final  determination 
in  favour  of  that  church  ;  in  other  words,  in  favour  of  the  clergy  and  members  thereof, 
in  the  colony,  for  a  participation  in  the  clergy  reserve  lands,  allotted  by  the  Imperial 
Acts  of  1774  and  1791,  for  the  support  of  a  Protestant  clergy  in  Canada;  thereby,  in 
effect,  recognizing  the  existence  of  the  Presbyterian  Church  of  Canada  in  connection 
with  tlje  Church  of  Scotland,  as  being  within  the  intent  of  those  Acts,  no  other 
denominations  of  Protestant  clergy,  at  the  promulgation  of  those  Acts,  having  an 
acknowledged  legal  existence  beside  the  clergy  in  connection  with  the  churches  of  Eng- 
land and  Scotland,  in  Canada. 

From  the  period  of  that  determination  the  Presbyterian  Church  of  Canada  in  con- 
nection with  the  Church  of  Scotland,  in  its  undivided  existence  and  quasi  corporate 
capacity  throughout  the  two  Canadas,  has  not  been  controverted,  but  has  been  sus- 
taine<l  by  imperial  and  provincial  legislation  and  by  public  Acts,  in  important  matters 
affecting  its  material  and  spiritual  interests. 

In  the  interest  and  for  the  guidance  of  the  members  and  clergy  of  the  said  church, 
co-extensive  with  the  province  of  Canada  generally,  a  church  synod  was  formed,  in 
1831,  in  conformity  with  the  laws  and  regulations  of  the  Church  of  Scotland,  under 
the  name  of  "  The  Synod  of  the  Presbyterian  Church  of  Canada  in  connection  with  the 
Church  of  Scotland,"  which  has  continued  since  in  active  existence  and  operation. 

Under  imperial  statutes  for  the  distribution  and  division  of  the  clergy  reserves, 
the  clergy  of  the  said  Presbyterian  Church  of  Canada  in  connection  with  the  Church 
of  Scotland,  receive  their  portion  of  the  proceeds  of  the  said  clergy  reserves,  which 
were  secularized  for  the  uses  and  purposes  of  their  original  intention,  the  support  of 
the  clergy  of  the  church,  and  were  managed  by  commissioners  for  the  said  church, 
who  distributed  and  paid  the  several  clergy  stipends  and  allowances,  which  were 
afterwards,  under  legislative  authority,  commuted  by  the  said  clergy,  to  whom  they 
liad  previously  been  assigned,  and  the  commutations  with  their  accruals  and  subse- 
quent contributi(»ns  for  the  purpose  were  formed  into  a  fund,  and  compose  the  tem- 
jKjralities  fund  of  the  said  church,  under  the  Act  of  the  province  of  Canada,  22  Vic, 
caji.  66,  first  session  in  1858,  intituled:  "An  Act  to  incorporate  the  Board  for  the 
niaiii,"  iiKMit  of  the  Temporalities  Fund  in  the  Presbyterian  Church  of  Canada  in 
coiuK  I  lion  with  the  Church  of  Scotland,"  which  fund,  in  its  accruals  and  additions 
are,  by  tlie  said  Act,  applied  as  a  trust  fund,  exclusively  to  the  purposes  of  the  said 
clefiry  and  of  the  said  Presbyterian  Church  of  Canada  in  connection  with  the  Church 
of  Scotland,  and  to  no  other  existing  Presbyterian  religious  association. 

In  like  manner,  an  annuity  fund  was  formed  by  contributions  of  the  clergy  and 
uiemljers  of  the  said  Presbyterian  Church  of  Canada  in  connection  with  the  Church  of 
Scotland,  which  was  entrusted  to  administrators,  members  of  that  church  who  were 
inc«ir|orated  under  the  Act  of  the  province  of  Canada,  10  and  11  Vic,  chap.  103, 
intituled  :  •'  An  Act  to  incorporate  the  Ministers',  Widows'  and  Orphans'  Fund  of  the 
SyncKJ  of  the  Presbyterian  Church  of  Canada  in  connection  with  the  Church  of  Scot- 
land," which  fund,  in  the  nature  of  a  trust  fund,  is  exclusively  to  be  applicable  for  the 
pur|Kwe8  of  the  widows  and  orphans  of  the  clergy  of  the  said  church  in  connection 
with  the  Church  of  Scotland,  and  none  other. 

That  by  the  said  Acta  of  incorporation  respectively,  the  said  corporation  thereby 
enacted  and  established,  were  of  a  general  nature,  and  co-extensive  with  the  said  pro- 
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vince  of  Canada,  without  distinction  or  reference  to  the  then  local  provinces  of  Upper 
Canada  and  Lower  Canada,  now  Ontario  and  Quebec,  and  vested  their  respective  trust 
funds  exclusively  for  the  uses  and  purposes  of  the  said  Presbyterian  Church  of  Canada 
in  connection  with  the  Church  of  Scotland,  and  for  the  exclusive  benefit  of  the  bene- 
ficiaries in  the  said  Acts  mentioned,  of  the  said  Presbyterian  Church  of  Canada,  in  its 
connection  aforesaid,  to  the  exclusion  of  all  separatists  and  neceders  from  the  said 
church. 

By  virtue  of  the  royal  letters  patent  of  1841,  the  Presbyterian  College,  previously 
established  at  Kingston  in  then  Upper  Canada,  now  Ontario,  by  the  Presbyterian 
Church  of  Canada  in  connection  with  the  Church  of  Scotland,  for  the  educational  pur- 
poses of  that  church,  was  duly  incorporated  for  the  province  of  Canada  aforesaid,  under 
the  name  of  Queen's  College,  and  in  continuance  of  its  original  intent  and  object  of  its 
establishment,  in  connection  with  the  Church  of  Scotland,  as  in  the  said  letters  patent 
expressly  declared,  which  said  royal  letters  patent  have  since  remained  undisturbed. 

That  on  the  fifteenth  day  of  June  last  past,  divers  ministers  and  others,  heretofoi'e 
members  of  the  said  Presbyterian  Chuich  of  Canada  in  connection  with  the  Church  of 
Scotland,  separated  and  seceded  therefrom,  and,  with  divers  others  in  the  provinces  of 
Quebec  and  Ontario,  not  members  of  the  said  church,  formed  themselves  into  a  volun- 
tary religious  association  and  union,  under  the  name  of  "  The  Presbyterian  Church  in 
Canada  " — to  wit :  the  Dominion  of  Canada — the  said  seceders,  in  the  said  heretofore 
province  of  Canada,  thereby  abandoning  all  rights  of  participation  in  the  said  temporali- 
ties, and  widows'  and  orphans'  funds  respectively,  and  in  the  said  Queen's  College 
above  mentioned. 

That  the  said  voluntary  association  and  union  have  procured  from  the  local 
legislatures  of  Quebec  and  Ontario,  Acts  of  incorporation  for  their  said  union,  extend- 
ing the  same  throughout  the  Dominion  of  Canada,  as  general  Acts  for  the  Dominion  of 
Canada,  with  authority  to  appropriate  the  said  temporalities  and  widows'  and  orphans' 
funds  to  the  purposes  of  the  said  union,  to  wit  :  the  said  Presbyterian  Church  of 
Canada  in  connection  with  the  Church  of  Scotland. 

That  three  Acts  of  the  nature  complained  of  were  passed  by  the  legislature  of 
Quebec  during  its  last  session,  in  the  38th  year  of  Her  Majesty's  reign,  namely,  chap- 
ters 61  and  64  respectively,  to  amend  the  said  Act  of  incorporation  for  the  widows' 
and  orphans'  fund  management,  above  intituled,  and  amendments  thereto,  and  to 
amend  the  said  Temporalities  Act,  and  chapter  62,  an  Act  respecting  the  union  of 
certain  Presbyterian  churches  therein  named,  and  two  Acts  of  a  similar  nature  by  the 
legislature  of  Ontario,  at  its  last  session,  to  wit :  38  Vic,  chaps.  75  and  76  respectively, 
intituled:  "An  Act  respecting  the  union  of  certain  Presbyterian  Churches  therein 
named,"  and  "  An  Act  respecting  Queen's  College,  at  Kingston." 

That  the  subject  matters  of  the  said  Acts  of  both  local  legislatures  respectively, 
are  not  of  a  merely  local  or  private  nature  within  the  said  respective  provinces  or  either 
of  them,  and  do  not  come  within  the  class  of  subjects  exclusively  assigned  to  such 
provincial  legislation,  but  are  general  in  character  for  the  Dominion  of  Canada,  and 
afi'ect  the  civil  rights  of  persons  residing  in  either  province,  extra  territorial  of  its 
jurisdiction,  to  wit :  the  ministers  and  members  of  the  Presbyterian  Church  of  Canada 
in  connection  with  the  Church  of  Scotland,  their  said  rights  being  general  and  not  pro- 
vincial in  their  nature,  and  indivisible  in  their  disposition,  and  not  susceptible  of  being 
abrogated  or  interfered  with,  by  merely  pi'ovincial  or  local  legislat'on,  and  that  such 
provincial  legislation  has  neither  been  required  or  asked  for  by  the  said  Presbyterian 
Church  of  Canada  in  connection  with  the  Church  of  Scotland,  nor  by  its  ministers  and 
members  who  have  not  separated  or  seceded  therefro6i. 

That  the  said  provincial  Acts  are  obnoxious,  and  subject  to  disallowance  under  the 
provision  in  that  respect  of  "  The  British  North  America  Act,  1867." 

Wherefore,  your  petitioners  pray,  that  it  may  please  your  Excellency  to  disallow 
the  hereinbefore  mentioned  statutes  passed  by  the  legislatures  of  Quebec  and  Ontario, 
respectively,  purporting  to  unite  the  Presbyterian  Church  of  Canada  in  connection  with 
the  Church  of  Scotland   with  certain  other  religious   bodies,  under  the  title  of  "  The 

9i 


236  OXTARIO    LEGISLATION 


Presbyterian  Church  ir.  Canada,"  and  that  it  may  please  your  Excellency  to  declare 
the  said  Acts,  and  each  of  them,  illegal  and  unconstitutional,  and  to  disallow  the  same. 

And  your  petitioners,  as  in  duty  bound,  will  ever  pray. 

Robert  Dobie,  Minister,  "Lucy  McJanet, 

T.  Miller,  Elder,  Margaret  Noble, 

Ch\rle8  Downie,  Elizabeth  MacIntyre, 

George  R.  Anderson,  Jessie  J.  MacIntyre,  and  others. 


The  Governor  General  to  the  Earl  of  Carnarvon. 

Ottawa,  13th  March,  1876. 

My  Lord,— I  have  the  honour  of  transmitting  herewith  a  memorial  which  I  have 
received  from  the  Presbytery  of  Glengarry  in  connection  with  the  Church  of  Scotland, 
forwarding  a  petition  addressed  to  your  Lordship,  praying  that  two  certain  Acts, 
chaps.  75  and  76,  of  the  province  of  Ontario,  passed  in  the  38th  year  of  Her  Majesty's 
reign,  may  not  receive  the  royal  assent. 

On  the  receipt  of  these  documents  I  caused  them  to  be  referred  to  the  Minister 
of  Justice,  for  such  observations  as  he  might  think  fit  to  make  thereon  for  your  Lord- 
ship's information,  and  I  inclose  a  copy  of  a  report  of  a  Committee  of  the  Privy 
Council  expressing  their  concurrence  in  the  views  contained  in  the  memorial  annexed, 
from  the  Honourable  Mr.  Blake.  I  also  transmit  copies  of  the  several  documents  to 
which  allusion  is  made  in  the  memorial  addresed  to  your  Lordship. 

I  have,  &c., 

DUFFERIN. 


Rev.  Neil  Brodie  to  Governor  General. 

To  the  Right  Honourahle  Sir  Frederick  Temple,  Earl  of  Dufferin  and  Clandehoye  a  nd 
Governor  General  of  Canada. 

May  it  please  Your  Excellency : — 

The  Presbytery  of  Glengarry,  in  connection  with  the  Church  of  Scotland,  in 
accordance  with  their  request  that  you  would  be  good  enough  to  allow  petition,  papers 
and  decisions  in  matters  submitted  to  your  Excellency  regarding  certain  acts  of  the 
legislature  of  the  province  of  Ontario,  passed  in  the  38th  year  of  Her  Majesty  Queen 
Victoria,  to  remain  in  xtatu  quo,  until  such  time  as  this  court  had  made  arrangements  to 
have  the  grievances  complained  of  laid  at  the  foot  of  the  Throne  ; 

I  have  to  request  ycmr  Excellency  to  be  good  enough  to  order  your  secretary  to 
forward  the  same  to  the  Right  Honourable  the  Earl  of  Carnarvon,  Her  Majesty's  Chief 
Secretary  of  State  for  Colonial  Affairs,  along  with  this  our  explanatory  petition,  so  that 
the  same  may  come  in  due  course  of  business  before  Her  Majesty's  Council  in  London. 

We  have  forwarded  to  the  parties  whom  we  expect  to  appear  for  us,  the  decisions 
of  your  Minister  of  Justice  as  conveyed  to  us,  and  letters  received  by  us,  so  that  the 
whole  may  be  adjudicated  on  as  at  early  a  date  as  may  be  convenient. 

I  have,  <kc., 

NEIL  BRODIE, 
Minister  of  Lochiel,  Ont.,  Presbytery  Clerk. 
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Petition  of  Presbytery  of  Glengarry  to  Colonial  Secretary. 

To  the  Right  Honourable  the  Earl  of  Carnarvon,  Her  Majesty's  Principal  Secretary  of 
State  for  Colonial  Affairs. 

We,  the  Presbytery  of  Glengarry,  province  of  Ontario,  Dominion  of  Canada,  in 
connection  with  the  Church  of  Scotland,  would  humbly  submit  the  following  explana- 
tory statements  to  your  Lordship,  on  the  matter  of  the  Presbytery  above  designated,  as 
petitioners  to  his  Excellency  the  Governor  General  of  Canada  in  Council,  and  carried 
by  formal  appeal,  with  his  sanction,  to  Her  Majesty  the  Queen  in  Council. 

"Which  explanations  humbly  showoth,  that  by  letter,  dated  12th  February,  1875, 
from  the  Department  of  State,  and  marked  a  petition  from  the  majority  of  the  ministers 
of  the  above  designated  Presbytery,  was  duly  presented  before  his  Excellency  the 
the  Governor  General  of  Canada  in  Council,  by  one  of  his  principal  secretaries  of  state 
for  the  postal  department,  and  acknowledged,  as  by  letter  dated  as  above,  praying  for 
the  disallowanee  of  certain  Acts  passed  by  the  legislature  of  Ontario,  in  the  thirty-eighth 
year  of  Her  Majesty  Queen  Victoria,  being  chapter  seventy-five  (75)  and  chapter 
seventy-six  (76)  of  said  Acts  of  the  legislature,  as  our  petition  more  fully  shows;  and 
as  the  persecutions  complained  of  have  been  greatly  intensified  since  said  Acts  were  said 
to  have  gone  into  operation. 

Our  petition  to  his  Excellency  the  Governor  General  in  Council  was  detained, 
unattended  to,  at  Ottawa,  for  some  ten  (10)  months,  as  dates  of  letters  show, 
and  when  adjudicated  on  by  the  present  Minister  of  Justice  we  were  not  allowed 
to  be  heard  in  explanation  thereof,  as  date  of  reference  to  him,  and  date  of 
decision  show  ;  and  yet,  the  time  thus  lost  is  brought  forward  as  the  reason  for  refusing 
us  any  redress  in  the  premises,  and  the  injustice  thereof  seems  the  harder,  if  your  Lord-  ' 
ship  causes  your  secretary  to  read  the  original  petition  before  you.  We  do  feel  that 
such  action,  even  in  colonial  affairs,  is  at  variance  to  all  the  precedents  of  the  empire, 
in  so  dealing  with  any  matters  brought,  respectfully,  and  constitutionally,  before  those 
representing  British  law  and  oi"der ;  and  that  any  instructions,  as  to  being  regulated  by 
the  "  well  understood  wishes  of  the  people,"  could  have  lieen  carried  out  without  over- 
throwing rights,  titles,  possessions  and  benefits,  legally  and  constitutionally  held  by  us 
and  others,  now,  for  many  and  many  a  year. 

We  do  feel  very  sorry  to  trouble  Her  Majesty's  Council  with  our  affairs,  after  she 
had  been  graciously  pleased  to  do  so  much  for  the  Church  in  Scotland ;  but  we  are  very 
sorely  pressed  in  our  position,  and  we  do  feel  causing  this  trouble  the  more,  as  the  Queen 
in  Council  has  been  called  so  often  to  repress,  resist  Ecclesiasticism  in  the  province  of 
Quebec,  and  now  importuned  by  us  to  grant  relief  from  the  same  spii'it  in  the  province  of 
Ontario,  as  in  both  provinces  the  respective  local  governments  are  equally  subservient 
to  the  clericalism  of  its  dominant  party,  as  these  Bills  show. 

We  seek  relief  from  the  afflictions  we  suffer  under  these  Acts,  for  the  following  and 
other  reasons  : — 

Firstly, — The  Acts  complained  of  were  passed  without  any  notice  being  served  on 
congregations  or  on  ministers,  though  so  seriously  affected  by  said  Acts  ;  nor  was  such, 
seemingly,  demanded  by  the  legislature  from  the  promoters  of  said  Bills,  but  passed  at 
their  request,  who,  though  office  bearers  in  our  church,  formerly,  were  only  so  in  matters 
of  faith  and  doctrine,  and  had  no  power  of  a  temporal  nature  over  us  or  over  the 
brethren,  and  they  knew  well  that,  without  the  secular  power,  no  injury  could  be  done 
to  us  in  our  bodies,  in  our  estate,  or  amongst  our  people.  We  do  not  point  out  any  of 
the  deviations  from  rules  of  their  own  making,  on  the  part  of  the  legislature  of  Ontario, 
although  we  might  do  so  in  this  case,  as  the  properties  of  order  should  be  within  the 
breasts  of  each,  both  by  training  as  well  as  by  nature  ;  only  we  state  that  in  less  than 
an  hour,  these  Acts  in  Toronto,  which  is  very  distant  from  our  respective  homes,  passed. 

Then  all  who  had  withdrawn  thirty  years  ago,  joined  with  other  denominations, 
joined  by  some  of  our  own  people,  rushed  at  the  properties  held  by  us  as  before  the  cry, 
'  Moab  to  the  spoils,"  and  under  colour  of  said  Acts  we  have  suffered  in  our  estates,  as 
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well  as  in  our  religious  interests,  and  we  claim  that  said  Acts  should  be  disallowed,  and 
the  spiritual  power  of  authority  or  of  church  courts  alone  allowed  to  rule. 

Secondly.— The  province  of  Ontario,  as  also  the  other  provinces,  has  an  Act  or  Acts 
on  religious  worship,  permitting  any  persons  so  minded  to  constitute  themselves  a 
religious  denomination  under  any  name  they  please,  and  when  the  numbers  are  so  many 
as  the  law  states,  they  can  then  continue  their  existence,  can  hold  property  and  have 
acknowledged  rights  under  that  name,  and  can  carry  on  the  religious  corporation  they  so 
originate,  whilst  we  are  excluded  from  said  liberties,  although  our  numbers,  even  now, 
are  far  in  excess  of  the  limits  the  said  law  ever  contemplated  or  expressed,  as  a  minimum 
number  to  be  so  acknowledged  under  the  Religious  Worship  Acts  of  this  province ;  and 
we  claim  that  the  colonial  legislature  has  no  power  to  legislate  us  out  of  existence, 
which  said  Acts  do,  and  so  ought  to  be  disallowed,  or  so  altered  as  to  have  all  left  to  the 
freedom  of  choice  in  continuing  with  the  Church  of  Scotland,  or  withdrawing  peacefully 
therefrom,  and  the  more  so,  as  one  of  the  sections  of  chapter  seventy-five  (75)  prevents 
our  continued  existence;  and  prepares  the  way  to  carry  over  all  our  properties  without  a 
.sjile  or  purchase,  or  payment ;  but  it  does  not  afford  us  the  same  privilege  as  against  the 
larger  Ixxly,  making  thus  a  regular  net  out  of  which  there  is  no  escape.  So  that  the 
toleration  Acts  of  the  empire  are  violated  by  said  Acts,  to  our  hurt,  and  we  claim  pro- 
tection therefrom. 

We  might  explain  that,  in  party  government  in  these  provinces,  the  more  of  all  the 
ordinary  safeguards  of  state  that  are  violated  to  please  a  religious  denomination,  the 
more  that  party  gains  in  control  over  such  in  a  land  so  political  as  this,  and  this  right 
is  often  thus  trampled  under  foot. 

Thirdly. — By  an  Act  of  the  Imperial  Parliament,  passed  in  the  year  1853,  Ontario 
lands  called  clergy  reserves,  a  former  gift  from  the  crown  of  Great  Britain  for  the 
"  support  of  a  Protestant  clergy,"  were  placed  at  the  disposal  of  the  legislature 
of  Upper  and  Lower  Canada,  subject  to  a  reservation  in  favour  of  the  Churches  of 
England  and  Scotland,  "to  whom  the  faith  of  the  crown  was  pledged."  Now 
these  churches  had  left  with  them  manses  or  parsonages,  glebes,  churches,  church- 
yards, which  were  then  in  the  peaceable  possession  of  said  churches,  under  the 
"  faith  of  the  crown,"  as  the  emoluments  were,  that  came  from  the  provincial 
treasury,  until  the  Act  of  1853,  withdrawing  the  same.  Now,  without  being  even 
heiird  in  the  matter,  the  remaining  property  aforesaid  is  conveyed  by  the  dictum  of 
the  legislature  over  to  another  body,  contrary  to  all  precedents  of  former  days,  and  a 
religious  body,  separate  from  us  in  name,  and  doctrine,  and  practice,  are  put  into  pos- 
session of  those  churches  and  heritages. 

We  claim  the  said  Acts  should  be  disallowed,  until  an  imperial  Act  were  passed 
withdrawing  the  "  faith  of  the  crown  "  from  all  heritages  as  have  remained  with  this 
church,  and  we  feel  quite  satisfied  to  abide  such  legislation  as  imperial  justice  will  enact. 

No  part  or  portion  of  property  legislated  on  was  ever  given  over  to  us  by  the 
province,  but  was  a  concession  from  the  crown  of  Great  Britain  increased  by  gifts 
fniin  the  living  and  the  dead,  so  that  a  church,  identical  in  name  and  doctrine  with  the 
Church  of  Scotland,  should  continue,  and  be  perpetuated  in  Her  Majesty's  provinces. 
Yet  we  are  legislated  out  of  our  name  and  rights  at  the  request  of  parties  who  did  not 
own  said  properties,  nor  were  givers  thereto,  and  without  such  Acts  we  could  not  be 
iii'il.sted  in  any  way,  as  the  deeds  were  absolute,  and  had  a  clause  in  them  declaring 
tli.it  such  lands  "were  inalienably  connected  with  the  Church  of  Scotland"  in  all  time 
coming. 

Fourthly. — All  our  churches,  repaired  in  whole  or  in  part,  have  been  assisted  by 
the  parent  Church  of  Scotland,  on  application  from  parties  here,  voluntarily  submitting 
them.selves  U»  the  requirements  of  the  church,  and  that  was  placing  upon  the  property 
a  lien  or  hypotheca  that  said  property  was  to  remain  "  inalienably  attached  to  the 
Church  of  Scotland  in  all  times  coming,"  and  a  certified  copy  of  said  deed  was  deposited 
with  the  department  of  the  church,  called  "Colonial  Committee,"  having  their  rooms  at 
No.  22  Quef-n  Street,  Edinburgh  ;  one  of  the  said  copies  will  be  forwarded  to  the 
*  Colonial  Office,"  Ix)ndon,  in  confirmation  of  the  same ;  and  no  written  notice  of  relief 
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of  said  lien  or  hypotheca  was  produced  from  the  Church  of  Scotland  to  pei'mit  the  legis- 
lature of  Ontario  to  set  aside  said  deeds  duly  i-egistered ;  nor  were  any  of  the  deeds  of 
the  church  here  asked  for,  or  looked  at  by  the  House,  whilst  for  a  few  minutes  the 
clerk  called  out  the  Bills  ;  nor  have  the  lands  so  hypothecated  a  clause  for  redemption 
in  equity,  as  said  condition  was  to  abide  •'  in  all  time  coming,"  so  that  the  ordinary 
laws  of  trade  and  commerce  are  set  aside  by  the  legislature,  to  benefit  other  friends  at 
the  expense  of  the  property  of  the  church  unrepresented  here  ;  all  which  is  wholly  con- 
trary to  British  law,  and  to  our  rights  as  British  subjects  of  the  British  crown ; 
seeing  we  are  resolved  to  remain  connected  with  one  of  the  churches  of  the  empire  all 
our  days,  and  we  claim  that  said  connection  is  not  a  crime  cognizable  by  any  law  passed 
as  yet  in  these  parts ;  and  we  claim  that  the  said  Acts  should  be  disallowed,  in  as  far  as 
they  affect  the  Presbyterian  Church  of  Canada  in  connection  with  the  Church  of  Scotland. 

In  the  case  of  Queen's  College,  Kingston,  Ontario,  chapter  seventy-six  (76),  the 
Act  first  constituting  said  university  was  local,  which  Act  was  disallowed  in  order 
that  the  permanency  of  its  connection  and  position  would  have  every  guarantee  of  con- 
tinuance, as  long  as  colonial  connection  would  exist ;  so  a  royal  charter  was  granted  to 
said  college,  dated  at  Windsor,  in  the  fifth  year  of  Her  Majesty,  Queen  Victoria  ;  and 
thus  royal  letters  patent  passed  the  great  seal,  dated  16th  October,  1841,  granting 
certain  privileges  to  said  college,  and  also  perpetual  connection  with  the  Church  of 
Scotland,  yet  said  royal  charter  or  letters  patent  have  been  set  aside  by  the  legis- 
lature of  Ontario,  in  chapter  seventy-six  (76),  in  the  thirty-eighth  (38)  year  of  Her 
Majesty  Queen  Victoria,  and  said  Acts  passed  that  year,  and  the  royal  charter  treated 
as  no  protection  to  the  church  in  its  control  over  the  institution. 

One  of  the  banks  doing  business  in  this  Dominion  and  province,  is  also  under  a 
royal  charter,  terminable  at  a  certain  time,  and  if  not  confiscated,  a  clear  gain  of  over 
two  million  dollars  could  be  made  to  the  Dominion  ;  and  it  has  no  better  guarantee 
than  we  had,  under  royal  charter. 

We,  therefore,  humbly  pray  inquiry  may  be  made  as  to  facts  stated,  and  if  found 
true  in  every  respect  ;  as  we  know  tijey  must,  we  do  pray  that  the  Acts  complained  of 
be  disallowed,  notwithstanding  the  ten  (10)  months  that  our  petition  has  laid  in 
the  Department  of  State  at  Ottawa.  And  as  the  law  of  changes  in  church  properties 
begun  here  in  the  year  1855,  extended  itself  to  Ireland  in  the  year  1870,  so  we  feel  sure 
that  the  principle  now  complained  of,  will  be  sure  to  meet  some  British  government  in 
its  application  to  glebes,  churches,  church-yards,  and  other  properties  left  with  the 
disestablished  church  of  Ireland  before  very  long.  And  we  do  pray  that  such  a  decision 
may  be  come  at,  as  will  reflect  lustre  on  the  spirit  of  order  and  justice,  which  has 
marked  the  past  of  the  government  of  Britain. 

Without  these  Acts  we  do  not  fear  any  of  the  courts  of  this  province  to  test  our 
title  before  them,  and  our  people  are  in  all  places  prepared  to  pay  all  local  obligations 
due  against  the  properties,  whether  municipal  or  provincial,  as  the  same  may  be 
imposed  by  law. 

We  have  applied  to  His  Excellency  the  Governor  General  of  Canada  to  be  good 
enough  to  forward,  in  order  of  business,  this  explanatory  petition,  along  with  the 
original  petition,  as  received  thereon,  the  12th  February,  1875,  along  with  such  other 
originals  as  have  passed  before  him,  and  also  the  decision  of  the  council  there  anent. 

We  have  requested  the  colonial  committee  of  the  Church  of  Scotland  to  forward 
one  of  the  duly  certified  deeds  from  the  bonds  of  this  presbytery,  in  their  office,  and 
we  have  also  forwarded  the  papers  received  from  Ottawa  by  us,  to  be  humbly  submitted 
to  your  honourable  council  in  due  form,  and  your  petitioners,  as  in  duty  bound,  shall 
ever  pray. 

Signed,  in  the  name,  and  by  authority  of  the  Presbytery  of  Glengarry. 

THOMAS  Mcpherson, 

Moderator. 
NEIL  BRODIE, 

Minister,  Lochiel,  Ont., 

Presbytery  Clerk. 
At  Lancaster,  Ontario,  this  24th  day  of  February,  1876. 
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Report  of  the  HoTiourable    the  Minister  of   Justice,    approved  by   His  Excellency  the 
Governor  General  in  Council  on  the  6th  March,  1876. 

Department  op  Justice,  Ottawa,  29th  February,  1876. 

The  undersigned,  tx)  whom  has  been  forwarded  the  accompanying  memorial  of  the 
Presbytery  of  Glengarry  to  his  Excellency,  enclosing  a  so-called  explanatory  statement 
from  the  same  Presbytery,  addressed  to  the  Secretary  of  State  for  the  Colonies,  with  an 
expression  of  his  Excellency's  wish,  that  the  undersigned  should  peruse  the  same  and 
make  such  observations  as  he  thinks  fit,  for  the  information  of  the  Secretary  of  State  for 
the  Colonies,  begs  to  report  that  the  action  with  reference  to  the  local  statutes  referred 
to  in  these  papers,  is  the  action  of  the  Queen's  Privy  Council  for  Canada,  and  that  it 
appears  to  him  that  any  observation  to  be  made  on  the  papers  for  the  information  of 
the  Secretary  of  State,  should  be  approved  in  council. 

The  undersigned  ob-erves,  that  it  is  alleged  by  the  presbytery  that  that  body  was 
not  allowed  to  be  heard,  in  explanation  of  its  petition  to  the  Governor  in  Council. 

This  statement  is,  so  far  as  the  undersigned  is  aware,  entirely  unfounded.  The 
undersigned  is  aware  of  no  application  on  the  part  of  the  presbytery  to  be  heard. 
Had  such  an  application  been  made,  it  would  have  been  necessary  for  those  respon- 
sible for  the  proper  management  of  the  matter,  to  have  considered  the  propriety  of 
granting  a  hearing,  which  if  granted,  would  probably  involve  the  necessity  of  citing 
those  who  might  be  opposed  to  the  prayer  of  the  petition,  and  giving  them  a  hearing. 

The  undersigned  is  not  aware  of  any  case  in  which  these  matters  have  been  dealt 
with,  after  the  fashion  suggested  in  their  memorial  by  the  presbytery. 

The  undersigned  observes  that  it  is  alleged  that  the  time  said  to  be  lost  was  brought 
forward  as  the  reason  for  refusing  the  presbytery  any  redress  in  the  premises. 

This  the  undersigned  is  obliged  to  deny.  The  law  accords  twelve  months  for  the 
disposition  of  the  question,  whether  a  provincial  statute  shall  be  disallowed,  or  left  to 
its  operation. 

Within  that  period  it  was  necessary  for  the  government  to  act,  if  it  should  act  at 
all,  and  this  is  all  that  was  alleged  by  the  government  in  that  connection. 

Pjissing  to  the  objections  taken  to  the  statutes,  the  undersigned  does  not  feel  called 
upon  to  make  any  further  observations,  than  those  contained  in  his  report  to  the  council 
upon  the  subject  of  the  petition  and  the  Acts  in  question  ;  but,  with  reference  to  the 
proposal  of  the  presbytery,  that  the  imperial  authorities  should  interfere,  he  would  ob- 
serve that  by  "The  British  North  America  Act,  1867,"  the  power  of  disallowance  does 
not  reside  in  the  imperial  authorities,  that  it  can  be  exercised  only  within  twelve 
months  :  that  that  time  has  elapsed,  that  there  is  consequently  no  power  to  interfere 
with  the  operation  of  the  Acts  in  question,  so  far  as  they  are  within  the  powers  of  the 
local  legislature,  a  question  which  can  be  raised  in  the  courts  alone. 

EDWARD  BLAKE, 

Minister  of  Justice. 

Tha  Earl  of  Carnarvon  to  the  Governor  General. 

Downing  Street,  14th  April,  1876. 

^f  Y  Lord,— I  have  received  your  Lordship's  despatch  No.  70  of  the  13th  ultimo,  for- 
warding a  memorial  from  the  Presbytery  of  Glengarry,  in  the  province  of  Ontario,  pray- 
ing for  the  disallowance  of  certain  Acts  of  the  legislature  of  that  province  affecting  the 
vanous  Presbyterian  churches  in  Canada. 

I  request  that  you  will  inform  the  memoralists  that  the  Acts  of  which  they  com- 
plain, being  ActH  of  the  provincial  legislature,  their  confirmation  or  disallowance  rests, 
not  with  the  imperial  authorities,  but  with  those  of  the  Dominion  of  Canada,  by  whom 
they  appear  to  have  been  confiruied  after  due  consideration  of  the  objections   of  the 
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memorialists.  The  Acts  in  question  appear,  therefore,  to  be  in  full  operation,  and  no 
appeal  against  them  can  now  be  brought,  unless  it  should  appear  that  any  of  their  pro- 
visions were  beyond  the  power  of  the  provincial  legislature  to  pass.  If  the  petitioners 
should  be  of  opinion  that  such  is  the  case,  it  would  be  open  to  them  to  try  the  question 
in  a  court  of  law. 

I  have,  etc., 

CARNARVON. 

The  Earl  of  Carnarvon  to  the  Governor  General. 

Downing  Street^  1st  June,  1876. 

Mv  Lord, — I  have  the  honour  to  transmit  to  you  a  copy  of  a  letter  from  the  Rev. 
John  Moffat,  minister  of  the  Scotch  Church,  of  Bayfield,  Huron  County,  respecting  the 
injury  done  to  the  Scotch  Church  by  legislation  in  Canada. 

I  have,  etc., 

CARNARVON. 

The  Rev.  John  Moffat  to  tlie  Earl  of  Carnarvon. 
Scotch  Church,  Bayfield,  Huron  County,  Canada  West,  9th  May,  1876. 

My  Lord, — A  great  wrong  has  been  perpetrated  upon  Her  Majesty's  loyal  subjects 
in  Canada  who  belong  to  the  Church  of  Scotland,  in  consequence  of  the  passing  of  certain 
Acts  by  the  provincial  legislatures  here,  to  strip  that  church  of  her  property,  and  to 
transfer  it  to  a  new  and  hostile  sect,  and  thus  destroy  her  completely,  if  possible.  For 
a  long  time  past  we  have  had  a  tremendous  struggle  to  preserve  our  rights — these  were 
finally  taken  from  us  about  a  year  ago,  and  great  has  been  our  suffering  and  persecution 
since  the  obnoxious  Acts  came  into  force.  The  cause  of  the  movement  is  evidently  an  insane 
desire  with  the  party  in  power  here,  (vulgarily  called  grits)  to  obliterate  British  national 
feelings  and  institutions.  A  considerable  number  of  our  ministers  joined  the  movement, 
and  with  the  view  of  first  pulling  down  the  loyal  Church  of  Scotland,  formed  a  sort  of 
union  with  Canadians  and  other  Presbyterians,  hostile  to  our  Church  of  Scotland. 
Against  such  union  proceedings,  we  protested  at  every  stage  of  them.  Nevertheless 
the  fatal  Bills  were  rushed  through  the  different  legislatures  in  defiance  of  every  right 
which  tranferred  our  property  to  a  disloyal,  rebellious  sect !  Thus  was  our  loyal  Church 
of  Scotland  robbed  and  plundei'ed  of  property,  under  the  deceptive  name  of  union. 
Your  lordship  will  at  once  see  the  injustice  of  this,  the  law  being  universally  laid  down, 
that  those  seceding  from  any  body,  forfeit  all  right  to  its  property.  Those,  therefore, 
who  thought  proper  to  leave  us  and  join  others,  had  no  right  whatever  to  carry  with 
them  our  property. 

All  the  property  of  the  Scotch  Church  in  Canada  has  been  raised  by  the  laudable 
exertions  of  her  own  members  in  Scotland  or  in  Canada,  or  granted  partly  by  the  British 
Government  in  recognition  of  her  services  in  America,  and  to  deprive  her  of  such 
property,  and  transfer  it  to  aliens,  is  a  violation  of  every  principle  of  right  and 
justice.  Every  tie  which  connects  us  with  the  mother  country  should  be  maintained, 
and  the  Scotch  Church  here  was  a  very  powerful  one.  I  have  endeavoured,  in  the  ac- 
companying pamphlet  to  point  out  some  of  our  sufferings  and  hardships,  for  we  are 
now  oppressed  with  Chancery  and  law  suits,  of  which  we  cannot  tell  the  issue,  and  our 
last  resort  is  to  appeal,  if  possible,  to  the  Privy  Council  in  England,  for  redress. 

Earnestly  entreating  your  Lordship  to  interest  that  august  body  in  our  present 
troubles  and  trials. 

I  have,  &c., 

JOHN  MOFFAT, 
Minister  of  the  Scotch  Church,  Bayfield, 

Huron  County,  Canada  West. 
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Report  o/tfie  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  Genial  in  Council   on  the  23rd  November,  1875. 

Department  of  Justice,  Otta«^a,  16th  November,  1875. 

With  reference  to  the  five  following  private  Acts  passed  in  the  year  1874,  by  the 
legislature  of  the  province  of  Ontario,  the  undersigned  has  the  honour  to  report  as 
follows : — 

Chapter  78,  entitled  :  "  An  Act  respecting  the  Methodist  Church  of  Canada."  By 
the  Ist  section  the  real  or  other  property  held  in  other  provinces  by  certain  church 
bodies  Ixilonging  to  those  provinces  is,  in  effect,  declared  to  have  become  vested,  along 
with  property  in  Ontario  of  certain  church  bodies  of  that  province,  in  a  new  church 
body.  As  to  this  clause  the  undersigned  refers  to  his  report  upon  chapter  75  of  the 
same  statutes,  upon  the  reasoning  of  which  it  would  appear  to  him  that  as  to  property 
outside  of  Ontario  the  clause  is  ultra  vires,  and  inoperative;  yet  the  undersigned  does 
not  advise  that  the  Act  should  be  disallowed. 

Chapter  44,  entitled  :  "  An  Act  to  enable  the  Corporation  of  the  city  of  Kingston 
to  close  up  a  part  of  Union  Street,  with  the  water  slip  in  front  of  the  same,  in  the 
said  city,  and  for  other  purposes." 

This  Act,  besides  making  certain  provisions  within  the  competence  of  the  local 
legislature,  proposes  to  give  power  to  close  up  a  part  of  the  public  harbour  of  Kingston. 
It  is  true  that  all  the  powers  given  by  the  Act  are  expressed  to  be  so  far  as  the  legisla- 
ture has  jurisdiction  in  that  behalf;  but  the  undersigned  is  obliged  to  recommend  that 
unless  the  Act  be  amended,  by  eliminating  the  provisions  to  which  he  refers,  it  should 
be  disallowed. 

Chapter  67,  entitled  :  "  An  Act  to  incorporate  the  Canada  Fire  and  Marine  Insu- 
rance Company." 

The  powers  professed  to  be  conferred  by  this  Act  appear  to  the  undersigned  too 
wide.  It  authorizes  the  company  to  effect  policies  of  fire  insurance  with  any  persons 
or  lx>dies  corporate,  and  to  make  contracts  of  marine  insurance  with  any  persons,  in 
respect  to  losses  of  vessels  navigating  any  waters  from  or  to  any  ports.  It  is  not  pro- 
vided that  the  chief  place  of  business  shall  be  in  the  province.  Power  is  given  to 
comply  with  the  laws  of  other  provinces  or  states  wherein  the  company  may  carry  on 
business,  and  the  word  "  Canada  "  introduced  into  the  name  is,  of  itself  indicating  of 
more  than  provincial  powei-s.  On  the  31st  March,  1875,  chapter  82,  of  the  Statutes  of 
Nova  Scotia  for  1874,  was  disallowed  upon  grounds  applicable  to  this  Act.  The  under- 
signed recommends  that  unless  the  objectionable  provisions  are  obviated  by  amendment, 
this  Act  should  be  disallowed. 

Chapter  68,  entitled  :  "  An  Act  to  incorporate  the  Industrial  and  Commercial 
Life  Assurance  Company  of  Canada." 

This  Act  is  open  to  the  objections  suggested,  with  reference  to  chapter  67,  besides 
containing  a  provision  with  reference  to  the  insolvency  of  the  company. 

The  undersigned  recommends  that  unless  the  objectionable  provisions  are  obviated 
by  amendment,  this  Act  should  be  disallowed. 

Chapter  66,  entitletl :  "  An  Act  to  incorporate   the  Alliance  Insurance  Company." 

By  this  Act,  power  is  given  to  the  company  to  borrow  money  on  security  of  its 
debentures,  to  an  amount  not  exceeding  the  amount  of  its  paid-up  capital  stock.  This 
provisions  seems  open  to  serious  objection,  as  a  matter  of  policy  ;  but  having  regard  to 
the  course  which  has  been  pursued  in  reference  to  other  Acts,  giving  objectionable  powers, 
tho  undersigned  does  not  feel  that  he  ought  to  recommend  the  disallowance  of  this  Act 
on  that  ground.  He  may  remark  that  by  the  17th  section  of  chapter  67  and  by  the 
23rd  section  of  chapter  68,  powers  of  the  same  character,  though  not  so  extensive,  are 
given  to  the  companies  by  these  Acts  incorporated. 

EDWARD  BLAKE. 

Minister  of  Justice. 
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Report  of  the  Honourable  tlie  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  23rd  November,  1875. 

Department  of  Justice,  Ottawa,  16th  November,  1875. 

With  reference  to  the  undermentioned  four  public  Acts  passed  by  the  legislature 
of  Ontario  in  the  year  1874,  the  undersigned  begs  leave  to  report : —      ' 

Chapter  4,  intituled:  "An  Act  respecting  the  operation  of  the  Statutes  of 
Ontario."  , 

Section  6. — The  language  is  rather  vague  and  is  open  to  the  construction  that  it 
applies  to  the  statutes  of  the  Dominion  and  statutes  of  former  legislatures  upon  subjects 
within  the  legislative  competence  of  the  Dominion, 

Section  12  enacts  that  several  statutes  should  be  repealed  so  far  as  they  relate  to 
Ontario — some  of  these  statutes  relating  in  part  to  criminal  law  and  procedure  are 
still  in  force,  and  the  language  with  reference  to  their  repeal  is  objectionably  wide.  It 
would  be  better  to  limit  it  to  so  much  of  the  Acts,  as  affect  matters  within  the  legisla- 
tive authority  of  Ontario. 

Chapter  12,  intituled  :  "  An  Act  to  amend  the  Act  respecting  Division  Courts." 

The  provision  in  this  Act,  making  it  the  duty  of  a  county  court  judge  to  hold  a 
division  court  in  any  county  in  the  province,  on  being  ordered  to  do  so  by  the  Lieutenant- 
Governor  in  Council,  &c.,  appears  to  be  objectionable  as  assuming,  though  to  a  limited 
extent,  the  power  of  appointment  vested  in  the  Government  of  Cnnada.  It  would  not 
be  objectionable  to  impose  the  duty  upon  requirements  by  order  of  the  Governor  General 
in  Council,  made  upon  the  request  of  Lieutenant-Governor. 

Chapter  19,  intituled  :  "An  Act  respecting  Apprentices  and  Minors." 

Section  17  and  18  appear  to  trench  upon  the  criminal  law,  most,  if  not  all  of  the 
Acts  to  be  dealt  with  by  a  magistrate,  being  criminal. 

Chapter  28,  intituled  :  "  An  Act  to  provide  for  voting  by  ballot  at  Municipal 
Elections." 

Section  30  provides  against  the  forgery,  counterfeiting  or  fradulently  altering, 
defacing  or  destroying  ballot  papers,  &c.,  and  imposes  a  punishment  for  any  of  these 
offences.  This  section  would  appear  to  come  within  the  objection  taken  by  the  pre- 
decessor of  the  undersigned  in  his  report  of  the  2nd  January,  1875,  with  reference  to  the 
Act  of  Prince  Edward  Island  respecting  Controverted  Elections. 

The  undersigned  recommends  that  the  attention  of  the  Government  of  Ontario  be 
called  to  the  Acts  mentioned  in  this  report,  in  order  to  their  considering  the  propriety  of 
proposing  amendments  before  the  period  arrives  for  determining  as  to  their  disallowance. 

EDWARD  BLAKE. 

Minister  of  Justice. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  30th  November,  1875. 

Department  op  Justice,  Ottawa,  22nd  November,  1875. 

Upon  the  Acts  passed  by  the  legislature  of  the  province  of  Ontario  at  its  session 
held  in  tlie  38th  year  of  Her  Majesty's  reign,  being  the  fourth  session  of  the  second 
parliament  of  said  province,  the  undersigned  has  the  honour  to  report  that  the  right  of 
disallowance  ought  not  to  be  exercised  in  respect  of  the  following  Acts,  and  he  therefore 
recommends  that  they  be  left  to  their  operation  : — 

Chapters  1-3,  5-10,  13-18,  20-27,  29-43,  45-65,  68-74,  76,  77,  79-94. 

EDWARD  BLAKE. 

Minister  of  Justice. 
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Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Comicil  on  the  27th  December,  1876. 

Department  op  Justice,  Ottawa,  23rd  December,  1875. 

With  reference  to  the  (2)  Orders  in  Council,  dated  23rd  November  last,  passed 
upon  the  (2)  reports  of  the  undersigned,  dated  16th  November,  upon  the  following  three 
private  and  four  public  Acts,  passed  at  the  last  session  of  the  legislature  of  Ontario  : 

Private  Acts. 

Chapter  44,  intituled  :  "  An  Act  to  enable  the  Corporation  of  the  city  of  Kingston 
to  close  up  a  part  of  Union  Street,  with  the  water  slip  in  front  of  the  same,  in  the  said 
city,  and  for  other  purposes." 

Chapter  67. — "  An  Act  to  incorporate  the  Canada  Fire  and  Marine  Insurance 
Company." 

Chapter  68. — "  An  Act  to  incorporate  the  Industrial  and  Commercial  Life  Assur- 
ance Company  of  Canada." 

Public  Acts. 

Chapter  4,  intituled  :  "  An  Act  respecting  the  operation  of  the  Statutes  of  Ontario." 
Chapter  12,  intituled  :  "  An  Act  to  amend  the  Act  respecting  Division  Courts." 
Chapter  19,  intituled  :  "  An  Act  respecting  Apprentices  and  Minors." 
Chapter  28,  intituled:  "An  Act  to  provide  for  voting  byballot  at  Municipal  Elections." 
The  undersigned  has  the  honour  to  report,  that  an  Act  amending  the  said  Acts  in 
several  particulars,  in  respect  of  which  objection  was  taken  thereto  in  the  said  reports, 
has  been  this  day  assented  to  in  the  legislature  of  Ontario,  with  a  view  to  obviate  the 
disallowance  of  the  said  Acts. 

The  undersigned,  without  expressing  any  opinion  as  to  whether  all  the  amendments 
were  necessary,  considers  that  they  are  such  as  to  render  it  fit  that  the  several  Acts 
referred  to  should  be  left  to  their  operation,  having  regard,  as  to  chapter  67,  to  the 
observation  that  he  has  been  informed  by  the  Attorney  General  of  Ontario  that  he  will 
be  prepared  to  promote  further  legislation  with  a  view  to  substitute  some  other  word 
for  the  word  "  Canada  "  in  the  title  of  the  company  incorporated  by  that  Act,  this 
objection  not  having  been  remedied  by  the  amending  Act. 

The  undersigned,  therefore,  recommends  that  the  said  Acts  be  left  to  their  operation, 
and  that  the  Government  of  Ontario  be  requested  to  promote  the  legislation  last  indicated. 

EDWARD  BLAKE. 

Minister  of  Justice. 
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ONTARIO,  39th  VICTORIA,  1875-76. 


IsT  Session — 3rd  Legislature. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  2oth  October,  1876. 

Department  op  Justice,  Ottawa,  13th  October,  1876. 

With  reference  to  the  statutes  of  the  legislature  of  Ontario,  passed  in  the  session 
thereof,  held  in  the  year  1875-6  (39th  V"ictoria),  the  undersigned  begs  to  report  as  follows : — 

Chapters  1  to  7,  10  to  22,  24  to  31,  33  to  76,  78,  80  to  91,  and  97  to  114, 
inclusive,  do  not  appear  to  call  for  special  observation,  or  for  the  exercise  of  the 
power  of  disallow  ane. 

Chapter  8. — "  An  Act  respecting  certain  administrative  matters  herein  mentioned." 

The  first  section  of  this  Act  is  as  follows  : — 

"  The  Lieutenant-Governor  may,  with  the  advice  and  consent  of  the  executive  coun- 
cil, from  time  to  time,  appoint  any  person  or  persons,  jointly  and  severally,  to  be  his 
deputy  or  deputies,  within  any  part  or  parts  of  the  province,  in  respect  of  matters  which 
are  within  the  legislative  authority  of  the  province  in  this  behaK ;  and  such  deputy  or 
deputies  may  exercise,  during  the  pleasure  of  the  Lieutenant-Governor,  such  powers, 
authorities  and  functions  of  the  Lieutenant-Governor  as,  being  within  the  legislative 
authority  of  this  province,  the  Lieutenant-Governor  deems  necessary  expedient  to 
assign  to  such  deputy  or  deputies  ;  but  the  appointment  of  such  deputy  or  deputies  shall 
not  affect  the  exercise  by  the  Lieutenant-Governor  of  any  power,  authority  or  function." 

The  sections  of  the  British  North  America  Act  bearing  upon  this  subject  appear  to 
be  as  follows  : — 

Section  58. — "  For  each  province  there  shall  be  an  officer,  styled  the  Lieutenant- 
Governor,  appointed  by  the  Governor  General  in  Council,  by  instrument,  under  the 
great  seal  of  Canada." 

Section  59. — "  A  Lieutenant-Governor  shall  hold  office  during  the  pleasure  of  the 
Governor  General ;  but  any  Lieutenant-Governor  appointed  after  the  commencement  of 
the  first  session  of  the  Parliament  of  Canada  shall  not  be  removable  within  five  years 
from  his  appointment,  except  for  cause  assigned,  which  shall  be  communicated  to  him  in 
writing  within  one  month  after  the  order  for  his  removal  is  made,  and  shall  be  com- 
municated by  message  to  the  Senate  and  to  the  House  of  Commons  within  one  week 
thereafter,  if  the  Parliament  is  then  sitting,  and  if  not,  then  within  one  week  after  the 
commencement  of  the  next  session  of  Parliament." 

Section  62. — "The  provisions  of  this  Act,  referring  to  the  Lieutenanc-Governor, 
extend  and  apply  to  the  Lieutenant-Governor,  for  the  time  being,  of  each  province,  or 
other  chief  executive  officer  or  administrator,  for  the  time  being,  carrying  on  the  govern- 
ment of  the  province,  by  whatever  title  he  is  designated." 

Section  65. — "  All  powers,  authorities  and  functions  which  under  any  Act  of  the 
Parliament  of  Great  Britain,  or  of  the  Parliament  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  of  the  legislature  of  Upper  Canada,  Lower  Canada  or  Canada, 
were  or  are,  before  or  at  the  union,  vested  in  or  exercisable  by  the  respective  Governors 
or  Lieutenant-Governors  of  those  provinces,  with  the  advice,  or  with  the  advice  and  con- 
sent, of  the  respective  executive  councils  thereof,  or  in  conjunction  with  those  councils, 
or  with  any  number  of  members  thereof,  or  by  the  Governors  or  Lieutenant-Governors 
individually,  shall,  as  far  as  the  same  are  capable  of  being  exercised  after  the  union,  in 
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relation  to  the  governments  of  Ontario  and  Quebec  respectively,  be  vested  in,  and  shall 
or  may  be  exercised  by  the  Lieutenant-Governor  of  Ontario  and  Quebec  respectively,  with 
the  advice,  or  with  the  advice  and  consent  of,  or  in  conjunction  with  the  respective  execu- 
tive councils,  or  any  members  thereof,  or  by  the  Lieutenant-Governor,  individually  as  the 
case  requires,  subject,  nevertheless  (except  with  respect  to  such  as  exist  under  Acts  of  the 
Parliament  of  Great  Britain,  or  of  the  Parliament  of  the  United  Kingdom  of  Great  Britain 
and  Ireland),  to  be  abolished  or  altered  by  the  respective  legislatures  of  Ontario  and 
Quebec." 

Section  67. — "  The  Governor  General  in  Council  may,  from  time  to  time,  appoint  an 
adnunistrator  to  execute  the  office  and  functions  of  the  Lieutenant-Governor  during  his 
absence,  illness,  or  other  inability." 

In  connection  with  section  65  of  "  The  British  North  America  Act,  1867,"  it  may  be 
convenient  to  refer  to  section  40  of  the  Union  Act,  3  and  4  Vic,  chap.  35.  This  section 
preserves  the  prerogative  to  Her  Majesty,  notwithstanding  anything  contained  in  the 
Act  to  authorize  a  Governor  General  to  appoint  deputies  ;  but  the  Governor  of  Canada 
does  not  appear  to  have  been  invested  under  the  Act  with  the  power  to  appoint  a 
deputy.  This  power,  might,  however,  be  communicated  to  him  by  the  direct  exercise  of 
the  prerogative  in  each  case.  The  92nd  section  of  the  British  North  America  Actgives 
power  to  the  provincial  legislatures  to  make  laws  in  relation  to  the  amendment,  from 
time  to  time,  notwithstanding  anything  in  this  Act,  of  the  constitution  of  the  province, 
except  as  regards  the  office  of  the  Lieutenant-Governor. 

Having  regard  to  this  limitation,  and  having  regard  also  to  the  67th  section,  which 
authorizes  the  Governor  in  Council  to  appoint  an  administrator  to  execute  the  office  and 
functions  of  Lieutenant-Governor  duiing  his  absence,  illness  or  other  inability,  and 
looking  to  the  power  expressly  conferred  upon  Her  Majesty  by  the  14th  section,  to 
authorize  the  Governor  General,  from  time  to  time,  to  appoint  his  own  deputies,  and, 
contrcisting  this  extension  with  the  more  limited  provisions  made  by  the  67th  section, 
for  the  case  of  Lieutenant-Governors,  the  undersigned  takes  it  to  be  clear,  that  it  would 
not  be  within  the  competency  of  the  provincial  legislature  to  empower  the  Lieutenant- 
Governor  in  Council  to  appoint  a  deputy  for  the  execution  of  any  of  those  offices  or 
functions,  which  properly  pertain  to  him  in  his  capacity  as  Lieutenant-Governor. 

The  clause  in  question  purports,  however,  to  restrict  the  action  of  the  deputy  to 
matters  which  are  within  the  legislative  authority  of  the  province  in  that  behalf ;  but 
that  restriction  leaves  entirely  unsettled  the  question  how  far  the  deputy  may  act. 

If  the  local  legislature  invests  the  person  who,  from  time  to  time,  fills  the  office  of 
Lieutenant-Governor  with  certain  powers  which  are  not  properly  or  necessarily  attri- 
butes of  his  office,  and  with  which  it  wns  competent  to  the  legislature  to  invest  any  other 
person,  it  is  obvious  that  the  legislature  which  might  divest  the  Lieutenant-Governor  of 
the.se  powers  altogether,  might  give  him  the  right  to  exercise  them  by  deputy ;  and  it  is 
highly  probable  that  there  are  transactions  of  a  description,  the  performance  of  which, 
by  deputy,  it  might  be  convenient  to  authorize ;  but  it  appears  to  the  undersigned  that 
it  would  \)e  advisable  so  to  alter  the  phraseology  of  the  clause,  as  to  render  clearer  the 
extent  of  the  power,  by  excepting  from  its  operation  all  powers  and  functions  which  are 
attribute's  of  the  office  of  Lieutenant-Governor,  and  limiting  its  operation  to  such  powers 
and  functions  jus  nuiy,  from  time  to  time,  be  lawfully  conferred  upon  the  person  filling 
the  office  of  Lieutenant-Governor  by  the  provincial  legislature. 

The  undersigned  feels  that  there  is  much  difficulty  in  framing  a  clause,  and  he  re- 
<omniends  that  the  attention  of  the  Lieutenant-Governor  be  called  to  these  observations 
with  a  view  to  their  consideration  by  his  government. 

Chapter  9.—"  An  Act  respecting  the  Legislative  Assembly." 

This  Act  contains  various  clauses  conferring  privileges  upon  the  assembly  and  its 
members. 

The  exact  range  of  the  powers  of  local  legislatures  in  this  particular  has  been  the 
subject  of  discussion  in  uiore  than  one  case. 

I^.sides  other  clauses  open  to  question,  the  11th  section  provides  that  the  assembly 
shall  have  all  the  rights  and  privileges  of  a  court  of  record,  for  the  purpose  of  sum- 
marily inquiring  into  and  punishing,  as  breaches  of  privilege,  or  as  contempt  of  court 
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(without  prejudice  to  the  liability  of  the  oflfenders  to  prosecution  and  punishment, 
criminally  or  otherwise,  according  to  law,  independently  of  the  Act),  several  acts, 
matters  and  things.  Amongst  them  are  assaults  on  members  of  the  assembly,  not 
merely  during  the  session,  but  also  for  twenty  days  before  and  after  the  same  ;  giving 
false  evidence  before  the  assembly  or  a  committee  thereof ;  presenting  to  the  assembly 
forged  or  falsified  documents,  with  an  intent  to  deceive ;  forging,  falsifying  or  unlaw- 
fully altering  papers,  and  certain  other  matters,  which  appear  to  be  clearly  within  the 
criminal  law.  The  section  declares  that  the  assembly  possess  the  power  and  jurisdiction 
to  provide  by  statute,  as  may  be  necessary  or  expedient,  for  inquiring  into,  judging  and 
pronouncing  upon  the  commission  or  doing  of  any  such  acts,  matters  or  things,  and 
awarding  and  carrying  into  execution  the  punishment  thereof,  provided  by  the  Act. 

The  12th  section  provides  that  any  person  guilty,  shall  be  liable,  in  addition  to  any 
other  penalty  or  punishment  to  which  he  is  by  law  subject,  to  imprisonment  for  such  time 
during  the  session  of  the  Legislative  Assembly  then  being  held,  as  may  be  determined 
by  the  Legislative  Assembly. 

The  13th  section  provides,  that  if  any  person  is  declared  to  be  guilty  of  contempt 
for  any  of  the  acts,  matters  and  things  in  section  1 1  set  forth,  is  directed  to  be  taken 
into  custody  or  to  be  imprisoned,  the  Speaker  shall  issue  his  warrant  to  the  Serjeant-at- 
Arms  attending  the  House,  or  to  the  keeper  or  governor  of  the  common  jail  in  the 
county  of  York,  to  take  such  person  into  custody,  and  to  keep  and  detain  him  in  custody 
in  accordance  with  the  order  of  the  assembly. 

The  14th  section  declares,  that  the  determination  of  the  assembly  upon  any  pro- 
ceeding under  the  Act,  within  the  authority  of  the  province,  shall  be  final  and  conclusive. 

It  appears  to  the  undersigned  that  several  of  these  provisions  are  open  to  very 
serious  question,  as  being  ultra  vires  of  a  local  legislature,  but  almost  all  of  them  are 
contained  in  an  Act  of  the  legislature  of  Quebec  upon  the  same  subject,  which  was  left 
to  its  operation. 

There  are,  indeed,  some  new  provisions,  but  it  would  not  be  advisable,  upon  the 
principle  upon  which  the  Quebec  Act  was  allowed,  to  advise  the  disallowance  of  this 
Act,  by  reason  of  the  insertion  of  these  provisions,  and  the  undersigned  feels  bound  to 
recommend  that,  following  the  precedent  referred  to,  the  Act  should  be  left  to  its 
operation,  it  being  quite  possible  for  those  who  may  object  to  its  constitutionality  to 
raise  their  objections  in  the  courts. 

Chapter  14. — "An  Act  respecting  County  Court  Judges." 

The  main  provisions  of  this  Act  appear,  by  reason  of  the  arrangements  for  the 
meeting  and  action  of  the  judges  concerned,  not  to  be  open  to  objections  taken  to 
legislation  of  this  character,  which  has  occurred  in  other  provinces,  and  the  ninth  section, 
which  imposes  upon  a  county  court  judge  the  duty,  without  arrangement  made  between 
the  judges,  of  holding  courts  elsewhere  than  in  his  own  county,  is  conditional  on  the 
order  of  the  Governor  General  in  Council,  and  is,  in  this  view,  unobjectionable. 

The  undersigned  recommends  that  the  Act,  the  provisions  of  which  appear  to  be 
highly  useful,  should  be  left  to  its  operation. 

Chapter  23. — "  An  Act  respecting  Insurance  Companies." 

The  undersigned  proposes  to  defer  for  the  present  his  report  upon  this  Act. 

Chapter  24. — "An  Act  to  secure  uniform  conditions  in  Policies  of  Fire  InSv.rance." 

Some  question  has  been  made  as  to  the  competency  of  the  local  legislature  to  pass 
this  law,  more  particularly  with  regard  to  contracts  made  out  of  the  province,  but  the 
undersigned  recommends  that  the  Act  should  be  left  to  its  operation,  the  question  being 
conveniently  susceptible  of  determination  in  the  courts. 

Chapter  26. — "  An  Act  to  amend  the  Law  respecting  the  sale  of  fermented  or 
spirituous  liquors." 

Some  of  the  provisions  of  this  Act  raise  a  question  as  to  licenses  which  is  suh  judice  ; 
but,  as  in  other  similar  cases,  the  undersigned  recommends  that  the  Act  should  be  left 
to  its  operation. 

Chapter  32. — "  An  Act  to  make  further  provision  respecting  Permanent  Building 
Societies." 
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This  Act  deals  with  the  general  management  of  permanent  building  societies  in  ihe 
spirit  of  legislation,  which  recently  took  place  on  the  subject  in  the  Canadian  Parliament. 

Having  regard  to  the  doubts  which  exist,  as  to  which  legislature  is  competent  to  deal 
with  this  question,  the  undersigned  cannot  recommend  that  this  Act  should  be  disallowed. 

Chapter  77. — "  An  Act  to  amend  the  Acts  relating  to  the  London,  Huron  and  Bruce 
Railway  Company." 

This  Act  provides  (section  2)  that  it  should  be  lawful  for  the  London,  Huron  and 
Bruce  Railway  Company  and  the  Great  Western  Railway  Company  to  unite  together 
a.s  one  company,  or  for  one  of  the  companies  to  purchase  and  acquire  the  property  and 
rights  of  the  other. 

The  3rd  section  provides  that  it  should  be  lawful  for  the  directors  of  each  of  the 
companies  to  agree  with  those  of  the  other,  tliat  the  companies  should  be  united,  and 
that  one  company  should  purchase  the  property,  &c.,  and  take  upon  itself  the  liabilities 
«kc.,  of  the  united  company. 

The  4th  section  provides  that  when  such  an  agreement  shall  have  been  made,  the 
directors  of  each  company  shall  call  a  special  general  meeting  of  the  shareholders  of  the 
company  for  the  purpose  of  considering  it,  and  that  it  may  be  ratified. 

The  5th  section  provides  that,  from  the  time  when  any  such  ratified  agreement 
shall  take  effect,  the  company  shall  become  one  company  by  the  corporate  name  assigned 
in  the  agreement,  and  it  provides  that  certain  enactments  in  the  Act  to  incorporate  the 
London,  Huron  and  Bruce  Railway  Company  shall  extend  to  any  portion  of  railway 
which  the  new  company  shall  use  for  the  purpose  of  connecting  the  southern  terminus 
of  the  London,  Huron  and  Bruce  Railway  Company  with  the  city  of  London. 

The  6th  section  provides  that  after  such  ratified  agreement  takes  effect  the  railway 
property  shall  become  vested  in  the  company  purchasing  the  same,  and  such  last  men- 
tioned company  shall  be  responsible  for  all  the  liabilities  of  the  company  whose  railway 
property  and  right  shall  have  been  transferred  to  them. 

The  7th  section  provides  for  the  capital  of  the  union  company,  and  gives  power  to 
the  purchasing  company  to  increase  its  capital,  by  loan,  or  the  issue  of  debentures  bear- 
ing any  interest  not  exceeding  seven  per  cent. 

The  8th  section  continues  the  privileges,  powers,  rights  and  franchises  proposed  by 
either  company,  provided  that  in  the  case  of  other  provisions  in  the  charters  of  the  two 
companies,  the  agreement  between  the  two  companies  shall  define  which  shall  continue 
to,  and  1)6  possessed  by,  the  united  or  purchasing  company. 

All  these  sections,  in  so  far  as  they  purport  to  confer  rights  upon  the  Great  West- 
ern iiailway  Company,  a  corporation  under  the  legislative  control  of  the  Parliament  of 
Canada,  appear  to  the  undersigned  to  be  ultra  vires.  The  powers  required  in  order  to 
make  the  Great  Western  Railway  Company  to  act  in  the  matter  provided  for  by  the 
statute,  must  be  derivetl  from  the  Parliament  of  Canada,  and  it  would  seem  proper,  in 
this  connection,  to  point  to  the  condition  which  is  properly  attached  to  the  14th  clause, 
the  language  of  which  is  that  the  Great  Western  Railway  Company,  "if  so  lawfully 
empowered,"  may  hold  shares,  etc. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  be 
called  t3  this  Act,  with  a  view  to  its  amendment  before  the  expiration  of  the  time 
within  which  it  can  be  disallowed. 

Chapter  79.—"  An  Act  to  incorporate  the  Niagara  Falls  and  Lake  Erie  Railway 
Company." 

The  33rd  section  enacts  as  follows  : — 

"  It  shall  be  lawful  for  the  said  company  to  enter  into  any  agreement  with  any 
other  Rjiilway  Company  in  the  province  of  Ontario  for  leasing  the  said  railroad  or  any 
part  ther(x>f,  or  for  the  use  thereof  at  any  time  or  times,  or  for  any  period  to  such  other 
company,  or  for  the  leasing  and  hiring  any  locomotives,  tenders  or  movable  property, 
or  for  the  leasing  by  the  said  company  of  any  such  other  railway  company's  roadway, 
or  any  part  thereof,  or  for  the  use  thereof  at  any  time  or  times,  or  for  any  period  to  the 
said  company,  or  for  the  leasing  or  hiring  any  locomotive,  tenders  or  other  movable 
property  of  such  other  railway  company  as  they  may  deem  expedient,  and,  generally, 
to  make  any  agreement  or  agreements  with  any  such  other  company,  touching  the  use 
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by  one  or  the  other,  or  by  both  companies,  of  the  railway  or  movable  property  of  either 
on  both,  or  any  part  thereof,  or  touching  any  service  to  be  rendered  by  the  one  company 
to  the  other,  and  the  compensation  therefor ;  or  such  other  railway  company  as  well  as 
any  other  corporation  may  agree  upon  any  terms  as  they  mutually  consent  to,  for  the 
loan  of  its  credit  to,  or  may  subscribe  to  or  become  the  owner  of  the  stock  of  the  rail- 
way company  hereby  created  in  like  manner,  and  with  like  rights  as  individuals,  but, 
in  so  far  only  as  the  powers  hereby  conferred  may  be  construed  to  have  reference  to  any 
act,  deed,  matter  or  thing  to  be  done,  executed,  fulfilled  or  performed  within  the  limits 
of  the  province  of  Ontario  to  the  other,  and  the  compensation  therefor,  and  any  such 
agreement  shall  be  valid  and  binding,  and  shall  be  enforced  by  courts  of  law  accord- 
ing to  the  terms  and  tenor  thereof,  and  any  company  or  individual  accepting  or  executing 
such  lease,  shall  be,  and  is  empowered  to  exercise  all  the  rights  and  privileges  in  the 
charter  conferred  :  Provided,  however,  that  any  lease  or  agreement  authorized  by  this 
section  shall  be  subject  to  the  approval  of  a  majority  of  the  shareholders  obtained  at 
a  special  general  meeting  convened,  according  to  the  by-laws  of  the  company,  for  con- 
sidering the  same." 

The  34th  section  is  as  follows  : — ^''The  said  company  shall  have  power,  and  it  shall 
be  lawful  for  them  to  enter  into  arrangements  with  any  other  railway  company  for  the 
utilizing  of  the  whole  or  any  part  of  such  railway  company's  roadway  lying  between 
the  aforesaid  points,  as  the  said  company  may  see  fit,  and  such  part  so  utilized  shall  be 
deemed,  for  the  time,  to  be  a  portion  of  the  railway  so  to  be  constructed  as  aforesaid, 
but  such  utilization  shall  not  prevent  said  company  from  carrying  out  the  original 
design  of  building  an  entire  independent  roadway." 

These  sections  purport  to  authorize  action  by  other  railway  companies,  not  limit- 
ing them  to  railways  under  the  authority  of  the  provincial  legislature,  and  with 
reference  to  these  the  undersigned  would  refer  to  his  remarks  upon  chapter  77. 

Ohapter  92. — "An  Act  to  incorporate  the  Home  Fire  Insurance  Company." 

The  19th  section  provides  that  the  Lieutenant-Governor  in  Council  may  appoint 
qualified  persons  to  examine  into  the  afiPairs  of  the  company,  and  to  cause  their  books 
to  be  opened  for  the  inspection  of  the  person  or  persons  so  appointed,  and  otherwise  to 
facilitate  such  examinations,  and  to  have  power  to  examine  such  officers  and  agents  under 
oath,  and  when  it  shall  appear  that  the  assets  and  financial  position  of  the  company 
are  such  as  not  to  justify  the  continuance  in  business  of  the  company,  the  Attorney 
General  may  apply  in  a  summary  manner,  on  motion,  to  one  of  the  superior  courts  of 
law  or  equity,  for  an  order  requiring  the  said  company  to  show  cause  why  the  business 
of  the  company  should  not  be  closed,  and  in  case  it  shall  appear  to  the  satisfaction  of  the 
court,  upon  hearing  the  allegations  and  proofs  of  the  respective  parties,  that  the  assets 
and  funds  of  the  company  are  not  sufficient,  or  that  the  interests  of  the  public  so  require, 
the  said  court  shall  decree  a  dissolution  of  the  said  company's  afiairs,  and  may  appoint 
a  receiver,  and  take  possession  of,  collect  and  get  in  the  assets  and  effects  of  the 
company,  and  otherwise  to  wind  up  the  affairs  thereof. 

The  20th  section  gives  powers  to  the  receiver,   and  the  21st  section   to  the  court. 

These  provisions  seems  to  trench  on  the  law  of  insolvency  ;  and  the  undersigned 
recommenels  that  the  attention  of  the  Lieutenant-Governor  be  called  to  this  obj  action, 
with  a  view  to  the  amendment  of  the  Act  before  the  expiration  of  the  time  within 
which  it  can  be  disallowed. 

Chapter  93. — "  An  Act  to  incorporate  the  Union  Fire  Insurance  Company." 

This  Act  in  no  wise  limits  the  fire  insurance  business  to  be  done  by  the  company ; 
a  limitation,  though  hardly  satisfactory,  is  made  in  the  preceding  Act.  The  undersigned 
suggests  that  it  would  be  proper  to  amend  this  Act  by  such  a  limitation  of  the  range  of 
business  as  may  bring  the  company  within  the  powers  of  the  local  legislature. 

The  16th,  17th  and  18th  sections  contain  provisions  with  reference  to  the  winding 
up  of  the  company  similar  to  those  contained  in  chapter  92,  and  with  reference  to  them 
the  undersigned  repeats  the  recommendation  already  made  as  to  that  Act. 

Chapter  94. — "An  Act  to  confirm  a  By-law  of  the  Canada  Permanent  Building 
and  Saving  Society,  changing  its   name   to  the   Canada  Permanent   Loan  and  Savings 
Company,  and  for  other  purposes  therein  mentioned." 
10 
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Chapter  95. — "  An  Act  to  change  the  name  of  the  Huron  and  Erie  Savings  and 
Loan  Society  to  that  of  the  Huron  and  Erie  Loan  and  Savings  Company." 

Chapter  96. — "An  Act  to  confirm  a  By-law  changing  the  name  of  the  Western 
Canada  Permanent  Building  and  Savings  Society  to  that  of  the  Western  Canada  Loan 
and  Savings  Company." 

Having  regard  to  the  doubt  already  referred  to,  on  the  subject  of  the  jurisdiction 
as  to  building  societies,  the  undersigned  cannot  recommend  the  disallowance  of  these 
Acts. 

EDWARD  BLAKE 

Minister  of  Justice. 

Report  of  the  Horwurahle  the  Minister  of  Justice,  approved  hy  His  Excellency 
the  Governor  General  in  Council  on  the  26th  March,  1877. 

Department  of  Justice,  Ottawa,  23rd  March,  1877. 

LTpon  certain  Statutes  of  the  legislature  of  Ontario  passed  in  the  session  thereof 
held  in  the  year  1875-76,  (39th  Victoria,)  and  reported  upon  by  me  on  the  13th  October, 
1876,  I  have  to  report  further,  that  with  reference  to  the  objections  raised  to  chapters 
77,  79,  92  and  93  of  these  statutes,  provision  has  been  made,  as  appears  by  the  letter 
of  the  Provincial  Secretary  of  Ontario  to  the  Secretary  of  State,  of  the  20th  March, 
instant,  so  far  obviating  the  objections,  that  it  is  fit  that  these  statutes  should  be  left 
to  their  operation,  and  I  recommend  accordingly. 

Upon  chapter  23  of  same  statutes,  intituled :  "An  Act  respecting  Insurance 
Companies,"  on  which  I  have  not  as  yet  reported,  I  beg  to  report  that  this  act  seems 
open  to  the  objection  which  was  taken  to  the  Acts  above  mentioned  incorporating 
insurance  companies,  but  that,  as  appears  by  the  despatch  already  referred  to,  this 
objection  has  been  so  far  obviated  that  it  is  fit  that  the  Act  should  be  left  to  its  opera- 
tion, and  I  recommend  accordingly. 

EDWARD  BLAKE, 

Minister  of  Justice. 
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2nd  Session — 3rd  Legislature. 


Report  of  the  Ilonourahle  the   Minister   of  Justice,    approved   hy  His   Excellency   the 
Governor  General  in  Council  on  tJie  26th  October,  '1877. 

Department  of  Justice,  Ottawa,  3rd  October,  1877. 

I  beg  to  report  upon  the  Acts  passed  by  the  legislature  of  the  province  of  Ontario, 
in  the  40th  year  of  Her  Majesty's  reign,  being  the  year  1877,  received  by  the  Secretary 
of  State  on  the  24th  day  of  March,  1877,  ns  follows  : — 

Chapter  1 — "An  Act  for  granting  to  Her  Majesty  certain  sums  of  money  to  defray 
the  expenses  of  Civil  Government  for  the  year  1877,  and  to  provide  for  certain  sums 
expended  for  the  Public  Service  in  the  year  1875." 

Chapter  2. — "  An  Act  to  amend  and  repeal  certain  enactments  of  the  last  session 
of  the  legislature  of  this  province." 

To  these  Acts  there  appears  to  be  no  objection,  and  I  recommend  that  they  be  left 
to  their  operation. 

Chapter  3. — "  An  Act  to  amend  the  Law  respecting  Escheats  and  Forfeitures." 

As  the  provisions  of  this  Act  appear  to  conform  with  the  conclusion  upon  ti.e 
subject  of  escheats  and  forfeitures  arrived  at  by  Council,  dated  25th  October,  1876,  T. 
recommend  that  it  be  left  to  its  operation.     (See  Ante  page  123.) 

Chapter  4. — "  An  Act  respecting  the  administration  of  Estates  of  Intestates  dying 
without  known  relatives  in  Ontario." 

This  Act  provides  for  the  obtaining,  by  the  Attorney  General  of  the  province,  of 
letters  of  administration  to  the  estates  of  persons  who  die  in  the  province  intestate, 
either  in  whole  or  in  part,  and  without  leaving  any  known  relatives,  who  can  be  readily 
communicated  with,  living  elsewhere. 

The  third  section  provides  that,  when  administration  is  granted  to  the  Attorney 
General,  the  Lieutenant-Governor  in  Council  may  direct  the  sale  of  any  real  estate  to 
which  the  intestate  died  entitled,  and  the  said  Attorney  General  shall  thereupon  be 
authorized  to  sell  such  real  estate,  and  convey  the  same  to  the  purchaser. 

There  appears  to  be  nothing  which  limits  this  section  to  real  estate  situate  in  jhe 
province. 

The  powers  of  the  local  legislature  would  not  appear  to  extend  to  authorize  the 
sale  of  real  estate  outside  of  the  province  in  such  a  case. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  t.iese 
remarks. 

Chapter  5. — "  An  Act  respecting  references  to  the  Supreme  Court  of  Canada  and 
the  Exchequer  Court  of  Canada,  in  certain  cases." 

There  appears  to  be  no  objection  to  this  Act,  and  I  recommend  that  it  be  left  to 
its  operation. 

Chapter  6. — "  An  Act  respecting  the  Revised  Statutes  of  Ontario." 

This  Act  recites  that  it  has  been  found  expedient  to  revise,  classify  and  consoli- 
date the  Public  General  Statutes,  which  apply  to  the  province  of  Ontario  and  are 
within  the  legislative  authority  of  the  legislature  of  Ontario  ; 

That  such  revision,  classification  and  consolidation  have  been  made  accordingly, 
and  it  declares  that  a  certain  printed  roll  marked  "  X  "  and  attested  as  that  of  the  said 
statutes  so  revised,  classified  and  consolidated  as  aforesaid,  under  the  signature  of  the 
10^ 


152  ONTARIO    LEGISLATION 


Lieutenant-Governor  and  clerk  of  the  legislative  assembly,  and  deposited  in  the  office 
of  the  clerk  of  the  Legislative  Assembly,  shall  be  held  to  be  the  original  thereof. 

The  second  section  provides  for  the  incorporation  into  the  roll,  of  such  Acts  passed 
during  the  then  present  session,  as  may  be  thought  advisable ;  and  the  fifth  section  pro- 
vides that  the  Lieutenant-Governor  may,  by  proclamation,  declare  the  day  on,  from  and 
after  which  the  same  shall  come  into  force  and  have  effect  as  law,  by  the  designation  of 
the  Revised  Statutes  of  Ontario ;  and  the  sixth  section  provides  that  on,  from  and  after 
such  day,  the  same  shall  accordingly  come  into  force  and  effect. 

The  seventh  section  provides  that  the  repeal  of  certain  enactments  mentioned  in 
the  schedule  annexed  to  the  t  oil  shall  not  be  construed  as  intended  to  extend  to  such  of 
the  provisions  as  relate  to  subjects  in  regard  to  which  the  Parliament  of  Canada  has 
exclusive  powers  of  legislation. 

As  the  recital  refers  to  the  Revised  Statutes  as  a  classification  and  consolidation 
of  the  Public  General  Statutes,  which  apply  to  the  province,  and  are  within  the 
legislative  authority  of  the  legislature  of  Ontario,  and  as  the  repeal  of  any  enact- 
ments is  limited  as  above  mentioned,  and  as  the  original  roll  which  by  proclamation 
is  to  come  into  force,  is  deposited  in  the  office  of  the  clerk  of  the  legislative  assem- 
bly, and  therefore  not  readily  accessible,  I  do  not  think  it  necessary  to  examine 
critically  such  roll.     I  therefore  recommend  that  this  Act  be  left  to  its  operation. 

Cap.  7. — "  An  Act  to  provide  for  certain  amendments  and  additions  to  the  statutes 
of  the  province,  as  consolidated  by  the  Commissioners  appointed  for  that  purpose." 

This  Act  appears  unobjectionable,  and  I  recommend  that  it  be  left  to  its  operation. 

Cap.  8. — "  An  Act  to  provide  for  certain  amendments  of  the  Law." 

Section  72  is  as  follows  : — 

"  Notwithstanding  anything  contained  in  section  eight  of  the  Temperance  Act  of 
1864,  every  such  prohibitory  by-law  as  therein  mentioned,  whether  heretofore  or  here- 
after passed,  shall  come  into  force  from  the  first  day  of  May  next  after  the  final  passing 
thereof,  but  this  provision  shall  not  affect  any  question  as  to  the  validity  of  any  by-law 
heretofore  passed,  or  the  time  at  which  any  by-law  which  may  be  voted  on  the  first  day 
of  May  next,  shall  go  into  effect." 

Sections  76,  77  and  78  place  certain  restrictions  as  to  the  issue  of  licenses  for  the 
sale  of  liquor.  As  mentioned  in  previous  reports,  the  question  as  to  how  far  the  authority 
of  the  local  legislature  in  respect  of  restrictions  upon  the  sale  of  liquor  extends,  is  now 
before  the  courts.  I  therefore  merely  call  attention  to  these  provisions,  but  recommend 
that  the  Act  be  left  to  its  operation. 

Chapters  9  to  13,  inclusive,  appear  unobjectionable,  and  I  recommend  that  they  be 
left  to  their  operation." 

Cap.  14. — "  An  Act  respecting  Aid  to  certain  Railways  and  the  creation  of  a  Rail- 
way Land  Subsidy  Fund." 

Among  other  railway  companies  aided  by  this  Act,  is  the  Montreal  and  city  of 
Ottawa  Junction  Railway  Company,  which,  from  the  boundary  line  between  Ontario 
and  Quel>ec,  to  or  near  the  city  of  Ottawa,  a  distance  of  about  sixty-six  miles,  is  to  be 
aided  at  a  certain  rat«  per  mile. 

The  eighth  subsection  of  section  3  provides,  that  in  order  to  secure  the  continuous 
running  of  the  railways  aided  by  this  Act,  the  iron  or  steel  rails  laid  from  time  to  time 
by  any  of  the  said  railways  are  not  to  be  removed  by  the  company,  or  by  the  authority 
of  the  Coniimny,  without  the  consent  of  the  Lieutenant-Governor  in  Council,  obtained 
on  the  recommendation  of  the  Commissioner  of  Public  Works. 

This  enactment  appears  wide  enough  to  include  the  iron  and  steel  rails  which  may 
have  been  laid  by  the  Montreal  and  city  of  Ottawa  Junction  Railway  Company  on  that 
part  of  the  line  outside  of  the  province  of  Ontario,  over  which  the  local  legislature  has 
no  control.  It  is  doubtful  also  whether  that  company  would  be  bound  by  the  enact- 
ment just  mention«Hl.  Inasmuch,  however,  as  a  compliance  with  such  enactment  may 
be  considered  necessary  Uy  entitle  the  company  to  the  aid  mentioned,  the  Act  may,  I 
think,  be  left  to  its  operation. 

Cap.  15.—"  An  Act  respecting  « The  Free  Grants  and  Homestead  Act  of  1868.'  " 
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Cap.  16. — "  An  Act  to  amend  the  several  Acts  respecting  the  Education  Depart- 
ment, Public  and  High  Schools,  and  University  of  Toronto." 

These  Acts  appear  unobjectionable,  and  I  recommend  that  they  be  left  to  their 
operation. 

Cap.  17. — "  An  Act  for  the  encouragement  of  Agriculture,  Horticulture,  Arts  and 
^ilanufactures."  • 

Section  15,  amongst  other  things,  provides  that  if  any  person  wilfully  injures  or 
destroys  any  property  within  the  exhibition  grounds  of  the  Agricultural  and  Arts 
Association,  or  of  any  agricultural  or  horticultural  society,  he  shall  be  liable  to  a  fine, 
which  is  to  be  paid  over  to  the  association,  or  society,  for  its  use  and  benefit. 

This  provision  seems  to  entrench  upon  the  criminal  law  respecting  malicious 
injuries  to  property. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  this 
section. 

Cap.  18. — "An  Act  to  amend  the  Acts  respecting  the  sale  of  Fermented  or 
Spirituous  Li(juors." 

The  remarks  above  made  as  to  the  power  of  the  local  legislature  to  deal  with  the 
subject,  apply  to  this  Act. 

I  beg  to  call  attention  to  the  use  of  the  word  "ofiFence"  in  the  16th,  18th,  19th, 
20th,  21st,  22nd  and  2.3td  sections. 

The  objections  to  the  use  of  this  word  in  describing  a  violation  of  a  provincial  law 
were  pointed  out  on  previous  occasions. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  again  called  to  the 
matter. 

Chapters  10  to  23  inclusive,  appear  unobjectionable,  and  I  recommend  that  they 
be  left  to  their  operation. 

Cap.  24. — "  An  Act  respecting  the  territorial  and  temporary  judicial  districts  of 
the  province,  and  provisional  county  of  Haliburton," 

The  9th  and  10th  sections  of  this  Act  appear  to  be  the  only  ones  requiring  special 
mention,  and  as  an  important  constitutional  question  is  involved,  I  feel  called  upon  to 
make  some  remarks  upon  them. 

The  9th  section  repeals  certain  provisions  of  the  respective  Acts  regarding  the 
territorial  district  of  Muskoka  and  Parry  Sound  and  Thunder  Bay,  relating  to  the 
jurisdiction  and  powers  os  the  stipendiary  magistrate,  as  judge  of  the  district  or 
division  court,  and  substitutes  in  each  of  such  Acts  the  following : — 

•'  The  stipendiary  magistrate  shall  act  as  division  court  judge  of  the  district,  and 
shall  have  the  like  jurisdiction  and  powers  as  are  possessed  by  the  county  court  judges 
in  division  courts  in  counties,  and  shall  perform  the  like  duties ;  and  the  provisions  of 
law,  from  time  to  time,  in  force  in  Ontario,  relating  to  division  courts  in  counties,  and 
the  officers  thereof,  including  the  rules  or  forms  made,  or  to  be  made  by  the  board  of 
county  judges,  and  the  fees  payable  to  the  clerks  and  bailiffs  shall  apply  to  the  division 
courts  of  the  said  district,  except  where  inconsistent  with  this  Act." 

Were  this  the  first  enactment  of  a  similar  nature  passed  by  a  provincial  legisla- 
ture, I  would  hesitate  long  before  recommending  that  it  should  be  left  to  its  operation, 
as  it  appears  to  entrench  upon  the  powers  conferred  upon  the  Governor '  General  of 
Canada,  by  the  96th  section  of  the  British  North  America  Act,  1867,  which  section  is 
as  follows : — 

"The  Governor  General  shall  appoint  the  judges  of  the  superior,  district  and 
county  courts  in  each  province,  except  those  of  the  Court  of  Probate  of  Nova  Scotia 
and  New  Brunswick." 

Inasmuch,  however,  as  provincial  legislation  has  been  previously  left  to  its 
operation,  whereby  certain  judicial  powers  in  civil  matters  have  been  conferred  upon 
stipendiary  magistrates,  and  whereby  courts  presided  over  by  stipendiary  magis- 
trates, and  having,  in  effect,  the  powers  of  the  division  courts  of  Ontario,  have  been 
constituted,  I  do  not  feel  at  liberty  to  object  to  the  provision  of  the  present  Act,  pro- 
vided the  jurisdiction  conferred  by  the  foimer  legislation  upon  the  subject  which  has 
been  left  to  its  operation,  has  not  in  effect  been  substantially  extended. 
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In  a  report  dated  29th  September  last,  upon  the  Acts  of  last  session  of  the  legis- 
lature of  British  Columbia,  I  had  occasion  to  remark  at  some  length  upon  legislation  of 
a  nature  similar  to  that  now  under  consideration,  and  I  then  pointed  out  the  danger 
which  might  ensue  from  this  class  of  legislation. 

I  refer  to  that  report. 

The  Act  31st  Vic,  1868,  Ontario,  cap.  35,  which  was  passed  to  provide  for  the 
organization  of  the  territorial  district  of  Muskoka,  and  under  which  the  stipendiary 
magistrate  of  that  district  was  appointed,  declared  that  certain  provisions  of  cap.  128 
of  the  Consolidated  Statutes  of  Upper  Canada,  intituted  :  "  An  Act  respecting  the  ad- 
ministration of  justice  in  unorganized  tracts,"  should  extend  and  apply  to  said  district 
of  Muskoka. 

Similar  provisions  are  contained  in  the  Act  33  Vict.  (1869),  Ontario,  cap.  24, 
which  provides  for  the  organization  of  the  territorial  district  of  Parry  Sound,  and  in 
the  Act  34  Vict.  (1871),  Ontario,  cap.  4,  which  provides  for  the  organization  of  the 
territorial  district  of  Thunder  Bay. 

The  provisions  of  the  Act  of  the  consolidated  statutes,  thus  made  applicable  to 
these  ten-itorial  districts,  in  effect  provided  for  the  holding  of  a  court  of  civil  jurisdiction 
in  each  district,  under  the  name  and  style  of  the  first  (or  other,  as  the  case  may  be), 
division  court  for  the  district  of,  etc.,  over  which  the  stipendiary  magistrate  should  pre- 
side, and  be  the  sole  judge  in  all  actions  brought  in  such  division  court,  and  determine 
all  questions,  as  well  of  fact  as  of  law,  in  relation  thereto,  in  a  summary  manner,  with 
power,  should  he  think  fit,  to  summon  a  jury  of  five  persons,  to  try  the  fact  controverted 
in  a  case. 

For  every  such  court,  provision  is  made  for  an  appointment  of  a  clerk  and  one  or 
more  bailiffs. 

The  jurisdiction  of  the  court  is  declared  to  bo  over  all  personal  actions,  save  certain 
excepted  ones,  where  the  debt  or  damages  claimed  is  not  more  than  $100.  Each  court 
is  to  have  a  seal,  with  which  all  summonses  and  other  processes  shall  be  sealed  or 
stamped. 

Suits  are  to  be  commenced  by  summons  to  the  defendant,  issued  by  the  clerk,  con- 
taining the  particulars  of  the  plaintiff's  demand. 

Provision  is  made  for  the  subpcenaing  of  witnesses.  That  the  judgment  of  the 
court,  with  certain  exceptions,  to  be  final  and  conclusive.  Provisions  are  made  for  the 
enforcement  of  the  judgments  by  execution.  Proceedings  and  suits  against  absconding 
debtors  are  provided  for. 

The  magistrate  is  given  jurisdiction  on  the  consent  of  the  parties,  to  try  and  deter- 
min*'  cases  up  to  §800  in  amount. 

In  iuldition  to  the  Act  in  the  consolidated  statutes,  above  referred  to,  which  has 
been  mjwle  applicable  to  the  three  districts  mentioned,  certain  provisions  of  the  Act 
respecting  Division  Courts,  lieing  cap.  19  of  the  Consolidated  Statutes  of  Upper  Canada 
and  of  the  Act  to  amend  the  Acts  respecting  the  Division  Courts,  being  cap.  23  of  32 
Vic.  (186^-9)  Ontario,  are  made  applicable  to  the  districts  of  Parry  Sound  and  Thunder 
Bay.  T1M5  provisions  of  the  Act  respecting  Division  Courts  referred  to,  relate  to  examin- 
ation of  judgment  debtors,  claims  of  landlords  to  goods  seized  in  execution. 

The  provisions  of  the  Act  32  Vic.  (1868-69),  Ontario,  amending  the  Acts  respect- 
ing Division  Courts,  provide  that  all  judgments  in  the  division  courts  shall  have,  and 
continue  to  have  the  same  force  and  effect  as  judgments  of  courts  of  record. 

Provisions  are  mfule  for  the  entry  of  final  judgment  by  the  clerk  when  the  claim 

18   not    disputetl,    and    proceedings  for  the  gan.ishment  of  debts  are    provided  for.     It 

will  \^  thus  .se<'n  that  the  jurisdiction  of  the  courts  presided   over  by   the  stipendiary 

tes  of  the  three  distiicts  above  mentioned,  was  before  the   passing  of  the  Act 

i-r  consideration,  practically  as  extensive  as  the  jurisdiction  of  the  various  div- 

iHion  courts  in  tlie  province,  and  in  some  cases  was  more  extensive. 

The  present  Act  does  not,  therefore,  seem  to  extend,  to  any  substantial  extent,  the 
junsdiction  previously  possessed -by  those  courts. 

The  section  now  under  consideration,  however,  not  only  declares  that  the  stipendi- 
magistrate  iis  division  court  judge  shall  have  the  like  jurisdiction  and  powers  as  are  now 
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possessed  by  the  county  court  judge  in  division  courts  in  counties,  but  goes  on  to  pro- 
vide that  the  provisions  of  hiw,  from  time  to  time  in  force  in  Ontario,  relating  to  the 
division  courts  in  counties  and  officers  thereof,  etc.,  shall  apply  to  the  division  courts  of 
these  districts.  This  provision  is,  I  think,  objectionable,  inasmuch,  although  it  may  be 
quite  within  the  powers  of  the  legislature  of  Ontario  to  increase  the  jurisdiction  of  the 
division  courts  in  counties,  as  such  courts  are  now  presided  over  by  judges  appointed  by 
the  Dominion,  yet  their  jurisdiction  might  be  increased  to  an  extent  that  might  be  objec- 
tionable in  the  case  of  these  district  division  courts,  the  judges  of  which  are  appointed 
by  Ontario.  Were  the  section  limited  in  its  operations  to  the  jurisdiction  and  power, 
etc.,  of  the  county  court  judges  in  division  courts  and  counties  as  now  existing,  I 
should  not,  for  the  reasons  above  mentioned,  recommend  any  interference  with  the  Act. 
I  recommend,  however,  that  the  attention  of  the  Lieutenant-Governor  be  called  to  the 
objection  referred  to,  with  a  request  that  his  government  may  promote,  at  the  next 
session,  and  before  the  time  expires  for  determining  as  to  the  disallowance  of  the  Act, 
amendatoiy  legislation. 

Among  the  provisions  of  the  Act  relating  to  division  courts,  which  by  the  section 
under  consideration  are  made  applicable  to  the  courts  of  the  districts  referred  to,  are 
certain  provisions  which  appear  to  be  beyond  the  legislative  authority  of  the  local  legis- 
lature, inasmuch  as  they  seem  to  form  part  of  the  criminal  law. 

I  refer  to  section  48,  which  declares  that  any  person  wrongfully  holding  or  getting 
possession  of  accounts,  money,  books,  etc.,  in  the  possession  of  the  clerk,  shall  be  guilty 
of  a  misdemeanour.  To  section  105,  which  provides  for  that,  in  case  any  person  in  any 
examination  wilfully  or  corruptly  gives  evidence,  or  wilfully  swears  or  affirms  falsely, 
he  shall  be  liable  to  the  penalties  of  wilful  and  corrupt  perjury.  To  section  181,  which 
declares  that  every  person  who  forges  the  seal  or  any  process  of  the  court  or  wlio  serves 
or  enforces  any  such  forged  process  knowing  the  same  to  be  forged,  etc.,  shall  be  guilty 
of  felony.  To  section  184,  which  provides  that,  if  any  officer  or  bailiff  be  assaulted 
while  in  the  execution  of  his  duty ;  or  if  any  rescue  be  made  or  attempted,  or  any  prop- 
erty seized,  etc.,  the  person  so  offending  shall  be  liable  to  a  certain  fine. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  these 
matters 

Section  10  repeals  certain  provisions  of  cap.  128  of  the  Consolidated  Statutes  of 
Upper  Canada,  intituled  :  "An  Act  respecting  the  administration  of  justice  in  unorgan- 
ized tracts,"  and  substitutes  the  following  : — 

The  stipendiary  magistrate  of  every  temporary  judicial  district  shall  act  as  divi- 
sion court  judge  of  the  district,  and  shall  have  the  like  jurisdiction  and  powers  as  are 
possessed  by  county  court  judges  in  division  courts  in  countirs,  and  shall  perform 
the  like  duties,  and  the  provisions  of  law  from  time  to  time  in  force  in  Ontario,  relating 
to  division  courts  in  counties,  and  the  officers  thereof,  including  the  rules  or  forms 
made  or  to  be  made  by  the  board  of  county  judges,  and  the  fees  payable  to  the  clerks 
and  bailiff's,  shall  extend  to  the  division  courts  of  temporary  judicial  districts,  except 
where  inconsistent  with  this  Act ;  provided  that  the  provisions  of  law  authorizing  the 
signing  of  judgment  by  default  for  want  of  a  notice  disputing  the  plaintiffs  claim,  or 
authorizing  the  garnishment  of  debts  or  money  demands,  shall  not  apply  to  the  said 
division  courts. 

The  remark  I  have  made  upon  section  9  applies  equally  to  this  section.  I  recom- 
mend that  a  similar  course  be  pursued  with  reference  to  it. 

By  some  of  the  sections  which  are  so  repealed,  provisions  are  made  which  appear  to 
form  part  of  the  criminal  law,  and,  as  such,  are  beyond  the  legislative  authority  of  the 
local  legislature.  The  sections  I  refer  to  are  17,  which  declares  that  certain  persons 
unlawfully  holding  or  getting  possession  of  certain  books,  papers,  etc.,  shall  be  guilty  of 
a  misdemeanour.  Section  29  relating  to  the  forging  of  the  sea!  or  process  of  the  court, 
etc.  vSection  80,  relating  to  assault  of  an  officer  or  bailiff  of  the  court  while  in  the  ex- 
ecution of  his  duty  or  rescuing  the  goods  seized,  etc. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  these 
matters. 
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Chapters  25  t«  65,  inclusive,  appear  unobjectionable,  and  I  recommend  that  they 
be  left  tt>  their  operation. 

Cap.  66 "An  Act  to  incorporate  the  Standard  Fire  Insurance  Company." 

Although  the  tiiNt  section  incorporates  this  company  for  the  purpose  of  carrying  on 
the  business  of  fire  insurance  and  doing  all  things  appertaining  thereto,  in  the  province 
of  Ontario,  the  18th  section  empowers  the  company  to  effect  contracts  of  insurance  with 
any  person  or  persons  against  loss  or  damage  by  fire  or  lightning  on  any  house,  store  or 
any  building  whatsoever,  and  in  like  manner  on  any  good?,  chattels,  or  personal  estate 
whats<.)ever,  and  generally  to  do  all  matters  and  things  relating  to  or  connected  with 
fire  insurance,  as  aforesaid. 

It  may  be  that  the  limitation  to  the  province  of  Ontario,  contained  in  the  first 
section,  will  extend  to  the  general  provisions  of  the  18th  section.  It  cannot,  however, 
be  said  to  be  free  from  doubt. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  this 
section. 

Chapters  67  to  88  inclusive,  appear  unobjectionable,  and  I  recommend  that  they 
be  left  to  their  operation. 

Z.  A.  LASH, 

I  concur.  Deputy  Minister  of  Justice. 

R.  LAFLAMME, 

Minister  of  Justice. 

Mr.  Assistant  Secretary  Eckart  to  Secretary  of  State. 

Provincial  Secretary's  Office,  Toronto,  7th  December,  1877. 

Sir, — With  further  reference  to  the  correspondence  that  has  taken  place  respect- 
ing the  Acts  passed  by  the  legislature  of  this  province  at  the  recent  session  thei'eof 
(40  Vic,  1877),  I  am  now  directed  to  transmit  herewith,  for  the  information  of  his 
Excellency  the  Governor  General,  a  copy  of  an  Order  in  Council,  approved  by  his 
Honour  tlie  Lieutenant-Governor,  the  3rd  instant,  together  with  a  copy  of  a  report  of 
the  Honourable  the  Attorney  General,  dated  the  26th  November  last,  having  regard  to 
these  Acts. 

I  have,  &c., 

I.  R.  ECKART, 

Assistant  Secretary, 

ii'port  of  the,  Hon.  Attorney  General  Motvat,  ajyproved  by  His  Honour  the  Lieutenant- 
Gorernor  in  Council  on  the  3rd  December,  1877. 

The  undersigned  respectfully  reports  that  he  has  had  under  consideration  the 
despatch  of  the  Hon.  the  Secretary  of  State  of  Canada,  dated  12th  November,  inclosing 
A  copy  of  an  order  of  his  Excellency  in  Council,  dated  26th  October,  1877,  respecting 
the  Acts  passed  by  the  legislature  of  this  province  at  the  last  session,  and  also  a  copy  of 
a  report  of  the  Minister  of  Justice,  dated  3rd  October  last,  and  on  which  the  said  order 
is  founde<]. 

The  report  suggests  that  the  attention  of  your  Honour  should  be  direcj;ed  to  five 
(6)  of  the  eighty-eight  (88)  Acts  passed  at  the  last  session  of  the  legislature. 

With  respi'ct  to  three  of  these,  namely,  chapter  four  (4),  seventeen  (17)  and 
twenty-four  (24),  some  provisions  therein  are  objected  to,  as  not  being  confined,  or  not 
\)e\\\g  expre8»ly  and  clearly  confined,  to  matters  within  the  jurisdiction  of  the  provincial 
legislature.  The  way  in  which  the  provisions  referred  to  are  dealt  with  in  the  revised 
sUtutes,  appears  to  l)e  free  from  the  objections  suggested  in  the  report,  and  as  the 
revised  statutes  repejil  the  Acts  in   which  the  objectionable  clauses  occur,  and  will  go 
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into  force  in  a  few  weeks,  the  undersigned  does  not  think  it  necessary  to  discuss  at 
present  any  of  the  objections  referred  to. 

The  eighteenth  (18)  chapter  being  the  "Act  to  amend  the  Act  respecting  the  sale 
of  Fermented  and  Spirituous  Liquors,"  is  objected  to,  because  of  the  use  of  the  word 
"  offence  "  in  certain  sections  of  the  Act,  and  the  report  observes  that  the  objections  to 
the  use  of  the  word  in  describing  a  violation  of  the  provincial  law,  had  been  pointed 
out  on  previous  occasions. 

The  undersigned  does  not  recollect  that  this  objection  has  been  made  in  any  report 
upon  the  legislation  of  the  Ontario  legislature,  since  the  report  of  the  Minister  of 
Justice,  comjuunicated  by  the  Hon.  the  Secretary  of  State,  in  a  despatch  dated  9th 
September,  1873,  inclosing  a  copy  of  the  order  of  his  Excellency  in  Council,  dated  3rd 
August,  1873.  The  report  of  the  undersigned,  in  answer,  dated  8th  December,  1873, 
and  approved  by  the  Lieutenant-Governor  in  Council,  on  the  8th  January,  1874,  and 
communicated  to  the  Honourable  the  Secretary  of  State  on  the  14th  of  the  same 
month,  is  not  referred  to  in  the  report  of  the  minister  now  under  consideration,  and 
the  undersigned  presuines  that  his  report  of  the  8th  December,  1873,  has  been 
overlooked,  though  the  argument  contained  in  it,  on  the  point  in  question,  was 
supposed  to  have  been  acquiesced  in  by  the  Dominion  Government.* 

The  undersigned  would  therefore  again  respectfully  submit  that  the  word  **  offence  " 
is  a  convenient  and  proper  term  to  employ  in  speaking  of  a  violation  of  a  provincial  law  ; 
that  it  is  used  in  that  sense  in  Dominion  legislation,  as,  for  example,  in  31  Victoria, 
chapter  71,  section  3  :  that  violations  of  the  provisions  of  the  Tavern  and  License  Act 
were  in  the  Queen  vs.  Boardman,  30  U.  C.  Q.  B.,  553,  expressly  held  by  the  Court  of 
Queen's  Bench  to  be  "offences  ;  "  that  violations  of  even  municipal  laws  are  commonly 
and  properly  called  "  offences,"  and  that  beyond  all  doubt  there  are  many  offences  which 
are  not  crimes  in  any  recognized  sense ;  not  to  speak  of  the  somewhat  limited  sense 
which  it  m.ay  be  argued  that  the  expression  "criminal  law,"  has  in  "The  British  North 
America  Act,  1867." 

The  fouii-h  Act  objected  to  is  a  private  Act,  namely,  chapter  sixty-six,  the  Act  to 
incorporate  the  Standard  Fire  Insurance  Con»pany.  The  first  section  of  this  Act 
incorporates  the  company  for  the  purpose  of  cari-ying  on  the  business  of  fire  insurance, 
and  doing  all  things  pertaining  thereto  in  the  province  of  Ontario  ;  and  the  eighteenth 
section  empowers  the  company  to  effect  contracts  of  insurance,  and  does  not  therefore 
expressly  limit  these  powers  to  the  province  of  Ontario.  But  it  is  so  manifest  that 
by  the  first  section,  the  legislature  only  pi'ofessed  to  give  powers  of  carrying  on  business 
in  Ontario,  that  the  undersigned*  hopes  that  it  will  not  be  thought  necessary  to  disallow 
the  Act,  or  to  require  an  Act  to  be  passed  amending  it. 

O.  MOW  AT. 

Attorney  General. 


November  26th,  1877. 


For  copy  of  Report  of  Hon.  Attorney  General  Mowat,  see  Appendix  C. 
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ONTARIO,  41st  VICTORIA,  1878. 


3rd  Session — 3bd  Legislature. 


Report  of  the   Honourable  the  Minister   of  Justice,  ajyproved   hy   His   Excellency    the 
Governor  General  in  Council  on  the  21st  May,  1879. 

Department  op  Justice,  Ottawa,  17th  February,  1879. 

I  have  the  honour  to  report  that,  after  a  careful  perusal  and  consideration  of  tlie 
Acts  of  the  legislature  of  the  province  of  Ontario,  passed  in  the  forty-first  year  of  Her 
Majesty's  reign  (1878),  1  find  the  same  free  from  objection.  I  therefore  recommend 
that  such  Acts,  being  chapters  one  to  seventy-five  inclusive,  be  left  to  their  operation. 

Z.  A.  LASH, 
I  concur.  Deputy  Minister  of  Justice. 

J  AS.  Mcdonald, 

Minister  of  Justice. 


ONTARIO,  42nd  VICTORIA,  1879. 


4th  Session — 3rd  Legislature. 


Mr.  G.  F.  C.  Smith  to  Secretary  of  State. 

TuK  Liverpool  and  London  and  Globe  Insurance  Company, 

Montreal,  30th  June,  1879. 

^"*»— I  ^'ft^'f  tJ>e  honour  to  transmit  herewith,  for  presentation  to  the  Governor 
Oenenil  in  Council,  the  humble  petition  of  The  Liverpool  and  London  and  Globe  Insur- 
ance (J<>ni|mny,  for  the  disallowance  of  an  Act  passed  by  the  legislature  of  the  province 
of  Ontario  at  its  last  session  (chap.  75),  and  known  as  "  The  City  of  Toronto  Consoli- 
dated Debenture  Act.,  1879." 

I  have,  &c., 

G.  F.  C.  SMITH, 

Recording  Secretary. 
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Petition  of  "  The  Liverpool  and  London  and  Globe  Insurance   Company  "   to   Governor 

General,  in  re-Chapter  75. 

To  His  Excellency  the  Governor  General  of  Canada  in  Council : 

The  humble  petition  of  "  The  Liverpool  and  London  and  Globe  Insurance  Com- 
pany "  showeth  as  follows  : — 

1.  That  the  corporation  of  the  city  of  Toronto,  some  time  since,  put  upon  the  Lon- 
don money  market,  sterling  debentures,  called  waterworks  debentures,  to  a  large 
amount,  and  your  petitioners,  who  are  an  English  corporation,  became  the  purchasers, 
and  are  now  the  holders  of  such  debentures,  to  the  amount  of  £50,000  sterling. 

2.  That  the  statutes  and  by-law  authorizing  the  issue  of  the  said  debentures 
provided  for  the  levy  by  taxation,  in  each  year  during  the  currency  of  the  said  deben- 
tures, of  a  special  rate  of  one  mill  and  eight-tenths  of  a  mill  in  the  dollar,  in  addition  to 
all  other  rates  upon  all  the  ratable  property  in  the  city ;  and  for  the  investment  of  all 
money  arising  from  the  said  rate  be3'ond  the  amount  required  to  pay  the  interest  on  the 
said  debentures,  for  the  purpose  of  creating  a  sinking  fund  exclusively  for  the  redemp- 
tion of  the  said  debentures  at  maturity.  That  the  said  special  rate  produced  on  the 
then  assessment  of  the  city,  eighty- four  thousand  dollars  a  year,  leaving,  after  payment 
of  the  interest,  thirty  thousand  dollars  a  year  and  interest  thereon,  applicable  to  the 
sinking  fund,  irrespective  of  the  increase  in  the  assessed  value  of  the  city,  which  has 
largely  advanced,  and  will  further  advance,  and  whereby  the  sinking  fund  would  be 
proportionately  increased. 

3.  That  it  was  on  the  basis  of  the  security  thus  afforded,  that  your  petitioners 
became  such  purchasers. 

4.  That  your  petitioners  learn  that  at  the  last  session  of  the  legislature  of  Ontario 
a  private  Act  was  passed  at  the  instance  of  the  corporation  of  the  city  of  Toronto 
intituled  :  "  An  Act  respecting  the  Debenture  Debt  and  other  property  of  the  city  of 
Toronto,"  whereby,  amongst  other  things,  the  accumulated  sinking  funds,  (including 
that  levied  in  respect  of  your  petitioners'  said  bonds),  were  authorized  to  be  diverted 
and  applied  in  payment  of  other  debts,  not  including  your  petitioners  said  bonds,  and 
whereby  also,  instead  of  the  sinking  funds  previously  provided,  a  rate  of  three-quarters 
of  one  per  centum  on  all  the  city  debentures,  was  authorized  to  be  levied,  in  addition  to 
a  rate  for  interest,  and  whereby  the  moneys  arising  from  the  substituted  sinking  fund 
rate  were  authorized  to  be  applied  from  time  to  time,  in  redemption  of  any  of  the  city 
debentures. 

By  the  operation  of  this  Act  your  petitioners  will  be  deprived  of  their  existing 
accumulated  sinking  fund,  and  of  tlie  adequate  sinking  fund  rate  already  prescribed, 
and  in  lieu  thereof  a  rate  producing  only  $6, 1 50  a  year  in  respect  of  the  issue  of  deben- 
tures, of  which  your  petitioners  form  part,  will  be  levied,  and  the  proceeds  of  this  wholly 
inadequate  rate,  instead  of  being  specially  devoted  to  the  redemption  of  your  petitioners' 
bonds,  may  be  and  will  be,  diverted  to  other  purposes. 

5.  That  no  notice  was  given  of  the  intention  to  propose  such  legislation  ;  and  your 
petitioners  had  no  knowledge  thereof,  nor  any  opportunity  to  oppose  the  same. 

6.  That  the  said  Act  deprives  your  petitioners  of  the  security  on  the  faith  whereby 
they  became  purchasers  of  the  said  funds,  and  thus  operates  most  injuriously  against 
your  petitioners. 

7.  That  such  legislation  should  not  have  been  passed,  save  subject  to  the  assent  of 
the  bondholders  interested. 

8.  That  to  pass  such  legislation  without  the  assent,  and  against  the  will  of  the 
bondholders,  is  a  violent  interference  with  their  just  rights,  a  great  injustice  to  them, 
and  calculated  to  shake  the  confidence  of  English  and  foreign  investors  in  all  securities 
issued  under  the  authority  of  Canadian  Provincial  Legislation  ;  since  no  dependence  can 
hereafter  be  placed  on  the  conditions  under  which  a  loan  has  been  contracted  remaining 
obligatory,  longer  than  suits  the  interests  or  convenience  of  the  debtor. 
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9.  That  the  injustice  to  your  petitioners  and  other  English  investors  is  so  flagrant, 
and  the  "eneral  consequence  of  such  legislation  must  be  so  injurious,  that  the  Act  should 

be  disivUowed. 

10.  Your  petitioners,  therefore  humbly  pray  that  the  said  Act  may  be  disallowed. 

HENRY  STARNES,  Chairman. 
THOMAS  CRAMP,  Deputy  Chairman. 
A.  T.  GALT,  Director. 
GEORGE  STEPHEN,  Director. 

G.  F.  C.  Smith,  Recording  Secretary. 

Montreal,  30th  June,  1879. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  11th  November,  1879. 

Department  of  Justice,  Ottawa,  7th  November,  1879. 

I  have  the  honour  to  report  that,  at  the  last  session  of  the  Ontario  legislature,  an 
Act  (chap.  13)  was  passed  reducing  the  number  of  grand  jurors  from  twenty -four  to 
fifteen,  but  as  the  legislative  authority,  with  respect  to  grand  jurors  in  criminal  matters, 
possessed  by  provincial  legislatures,  is  doubtful,  the  Act  contains  a  clause  suspending 
its  operation  till  brought  into  force  by  proclamation. 

The  Attorney  General  of  Ontario  has  communicated  with  this  department  on  the 
subject,  with  a  view  to  having  the  question,  as  to  the  authoi'ity  of  the  Parliament  of 
Canada  and  the  local  legislatures  respectively,  in  connection  with  grand  jurors,  submitted 
to  the  Supreme  Court  of  Canada. 

I  recommend  that  this  department  be  authorized  to  agree  with  the  Ontario  Govern- 
ment upon  the  questions  to  be  submitted  ;  the  action  which  may  be  taken,  to  be  reported 
to  Council  for  further  order. 

JAMES  Mcdonald, 

Minister  of  Justice. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  12th  March,  1880. 

Department  op  Justice,  Ottawa,  12th  January,  1880. 

With  respect  to  the  statutes  passed  by  the  legislature  of  the  province  of  Ontario, 
in  the  month  of  March,  1879,  I  have  the  honour  to  report  as  follows  : — 

The  Acts,  chapters  1  to  12,  inclusive,  do  not  seem  to  call  for  the  exercise  of  the 
power  of  disallowance.     I  recommend  that  they  be  left  to  their  operation. 

Cap.  13.  —  "  An  Act  respecting  Grand  Juries." 

This  Act  is  not  to  come  into  force  until  a  day  to  be  named  by  the  Lieutenant- 
Governor  by  his  proclamation.  It  reduces  the  number  of  grand  jurors  required  to  make 
a  panftl,  from  twenty-four  to  fifteen. 

The  operation  of  the  Act  was  suspended,  owing  to  the  doubt  which  exists  as  to  the 
legisltttivo  authority  of  the  provincial  legislature  over  the  constitution  of  the  grand 
jury  in  criminal  matters.  It  has  V)een  agreed  between  the  governments  of  the  Dominion 
and  of  the  prf)vinee,  to  submit  the  question  to  the  Supreme  Court  for  decision.  If  the 
Supreme  Court  decides  Jigainst  the  right  of  the  provincial  legislature  to  pass  this  Act, 
It  will  doubtle.ss  \m  repealed  ;  and,  in  the  meantime,  as  it  is  not  in  operation,  I  recom- 
ni.-i,.l  that  if  the  Ontario  Government  will  agree  not  to  put  it  in  operation,  and  to  repeal 
It.  if  It  l)o  ultra  vh'fs,  the  jK)wer  of  disallowance  be  not  exercised  ;  otherwise,  that  it  be 
divijlowed,  and  that  the  Lieutenant-Governor  be  so  informed. 
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Chapters  14  to  18,  20  to  30,  32  to  49,  51  to  74,  76  to  83,  85  to  95,  ail  inclusive,  do 
not  seem  to  call  for  the  exercise  of  the  power  of  disallowance.  I  recommend  that  they 
be  left  to  their  operation. 

Cap.  19. — "  An  Act  respecting  the  Administration  of  Justice  in  the  northerly  and 
westerly  parts  of  Ontario." 

This  Act  will  be  reported  upon  separately. 

Cap.  31. — "  An  Act  to  amend  the  Municipal  Law." 

Some  of  the  provisions  of  this  Act  relate  to  the  vexed  question  of  licenses,  some 
relating  to  the  sale  of  meat,  others  to  transient  traders  occupying  premises  in  cities, 
towns,  &c.,  for  temporary  periods,  whose  names  are  not  on  the  assessment  roll. 

It  may  be  argued  that  the  provisions  interfere  with  the  power  of  the  Dominion 
Parliament  over  the  regulation  of  trade  and  commerce,  but  as  the  matter  is  by  no  means 
clear,  and  as  any  person  thinking  himself  aggrieved,  will  be  enabled  to  contest  the  validity 
of  the  Act  before  the  courts,  I  recommend  that  the  power  of  disallowance  be  not  exercised. 

Cap.  50. — "  An  Act  respecting  certain  dams  on  Beaver  Creek' and  pther  streams  in 
the  counties  of  Hastings  and  Addington." 

This  Act  will  be  reported  upon  separately. 

Cap.  75. — "  An  Act  respecting  the  Debenture  Debt  and  certain  property  of  the 
city  of  Toronto." 

A  petition  from  The  Liverpool,  London  and  Globe  Insurance  Company,  praying  for 
the  disallowance  of  this  Act,  was  received,  but  subsequently  the  opposition  was  with- 
drawn.    I  recommend  that  this  Act  be  left  to  its  operation. 

Cap.  84. — "  An  Act  to  incorporate  the  Prudential  Life  Assurance  Company  of 
Ontario." 

Doubts  have  been  raised  by  the  Superintendent  of  Insurance  as  to  the  power  of  a 
provincial  legislature  to  incorporate  a  life  insurance  company.  Questions  as  to  the  legis- 
lative control  over  fire  insurance  generally,  are  now  before  the  Supreme  Court  for  deci- 
sion, in  two  cases  brought  by  appeal  from  the  Court  of  Appeal.  It  is  possible  that  the 
judgment  in  these  two  cases  may  throw  some  light  upon  legislative  authority  respecting 
life  insurance. 

The  inclination  of  my  opinion  is,  that  a  provincial  legislature  has  power  to  pass 
such  an  Act  as  the  one  now  referred  to.  Similar  legislation  has  already  been  left  to  its 
operation.  And  I  recommend  that  the  power  of  disallowance  be  not  exercised  with 
respect  to  this  Act. 

Z.  A.  LASH, 

Deputy  Minister  of  Justice. 

I  concur. 


JAS.  Mcdonald, 

Minister  of  Justice. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  12th  February,  1880. 

Department  of  Justice,  Ottawa,  20th  January,  1880. 

I  have  the  honour  to  report  that  an  Act  was  passed  by  the  legislature  of  the  pro- 
vince of  Ontario  at  its  last  session,  intituled  : 

Cap.  19. — "  An  Act  respecting  the  Administration  of  Justice  in  the  northerly  and 
westerly  parts  of  Ontario." 

This  Act  is  apparently  based  upon  the  assumption  that  the  conclusion  come  to  by 
the  Right  Hon.  Sir  Edward  Thornton,  the  Hon.  Sir  Francis  Hincks,  and  the  late  Chief 
Justice  Harrison,  respecting  the  northerly  and  westerly  boundaries  of  Ontario,  settles 
such  boundaries.  I  would  call  attention,  however,  to  the  fact  that,  as  the  Parliament 
of  Canada  have  not  yet  legislated  upon  the  subject,  the  question  of  the  boundaries  still 
remains,  as  a  matter  of  law,  unsettled.     If  the  Parliament  of  Canada  think  proper  to 
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pass  the  necessary  Act  declaring  the  boundaries  to  be  those  decided  upon  by  the  gentle- 
men referred  to,  the  Act  under  consideration  would  not,  in  this  point  of  view,  be  ob- 
jectionable. 

I  append  a  memorandum  (marked  "  A  ")  prepared  by  the  Deputy  of  the  Minister 
of  the  Interior,  respecting  the  provisional  boundaries  agreed  upon  by  the  governments 
of  Canada  and  Ontario  in  the  years  1874,  together  with  a  plan  showing  the  territory 
included  in  the  descriptions  in  sections  1,  2,  3  and  8  of  the  Act  now  under  consider- 
ation. 

I  submit,  for  the  consideration  of  Council,  the  question  whether,  pending  action  by 
the  Parliament  of  Canada  with  respect  to  the  boundaries  of  Ontario,  this  Act  should  be 
left  to  its  operation.  It  was  received  by  this  Government  on  the  26th  day  of  March, 
1879,  so  that  the  year  within  which  the  power  of  disallowance  must  be  exercised,  will 
expire  on  the  25th  March,  1880.  Assuming  that  it  is  concluded  not  to  disallow  the 
Act  in  connection  with  the  boundary  question,  there  are  questions  arising  upon  it,  which 
require  serious  consideration. 

The  96th  section  of  "  the  British  North  America  Act,  1867,"  provides  that  the 
Governor  General  shall  appoint  the  judges  of  the  superior,  district  and  county  courts 
in  each  province,  except  those  of  the  courts  of  probate  in  Nova  Scotia  and  New  Bruns- 
wick, and  by  the  100th  section,  the  salaries,  allowances  and  pensions  of  the  judges  of 
the  supreme,  district  and  county  courts,  &c.,  are  to  be  tixed  and  provided  by  the 
Parliament  of  Canada. 

By  the  92nd  section  the  provincial  legislatures  are  empowered  to  make  laws  for  the 
constitution,  maintenance  and  organization  of  the  provincial  courts,  both  of  civil  and 
criminal  jurisdiction,  and  including  procedure  in  civil  matters  in  those  courts. 

Several  of  the  provinces  of  Canada  have,  since  confederation,  provided  for  the 
appointment  of  officers  called  magistrates,  stipendiary  magistrates,  commissioners,  &c., 
and  have  given  to  those  officers  certain  judicial  functions.  Till  lately,  their  powers  have 
been  confined  to  matters,  in  which  small  amounts  only  have  been  in  dispute,  ranging 
from  $100  and  less. 

In  1877  the  legislature  of  British  Columbia  passed  a  Bill  respecting  the  Gold 
Commissioner's  Court  in  that  province.  This  Bill  gave  to  the  Gold  Commissioner, 
who  wa«  a  local  officer,  appointed  by  the  Lieutenant-Governor,  very  extended  juris- 
•  diction  in  civil  matters.  It  was  reserved  for  the  signification  of  the  pleasure  of  his 
Excellency  the  Governor  General  thereon.  It  was  not  assented  to.  I  append  an  extract 
(marked  "B")  from  the  approved  report  to  the  council  from  this  department  upon  the  Bill. 

In  1887  an  Act  was  passed  by  the  province  of  Ontario,  intituled  :  "  An  Act  respect- 
ing the  territorial  and  temporary  judicial  districts  of  the  province,  and  the  provisional 
count)'  of  Haliburton." 

This  Act  gave  to  stipendiary  magistrates  referred  to  therein,  and  to  the  Division 
Court  of  the  district  of  Algoma  certain  extended  jurisdiction. 

The  Act  was  left  to  its  operation,  but  not  without  the  attention  of  council  being 
called  to  its  provisions.  I  append  an  extract  (marked  "  C  ")  from  the  approved  report 
of  this  department  to  council  respecting  the  same.  The  Act  now  under  consideration 
goes  a  step  further,  and  practically  provides  for  the  whole  administration  of  civil  justice 
for  mme  time  to  come,  within  the  territory  referred  to  in  the  Act,  by  a  court,  the  judge 
of  which  is  appf>inted  by  the  Lieutenant-Governor,  and  the  salary  and  allowance  of 
whom  are  fixed  by  the  provincial  legislature. 

The  6th  section  gives  to  this  court  in  the  district  of  Algoma  the  following  jurisdic- 
tion : — 

(1.)  In  all  personal  actions  where  the  amount  claimed  does  not  exceed  four  hundred 
dollars. 

(2.)  In  all  actions  and  suits  relating  to  debt,  covenant  and  contract,  where  the 
amount  or  Imlance  claimed  does  not  exceed  eight  hundred  dollars.  Provided  always,  as 
to  the  a<lditional  jurisdiction  so  hereby  conferred,  that  the  contract  was  made  within 
Algoma,  or  the  cause  of  action  arose  therein,  or  the  defendant  resides  therein. 

(3.)  For  the  recovery  of  the  possession  of  real  estate  in  the  said  district. 
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(4.)  In  replevin,  where  the  value  of  the  goods  or  other  property  or  effects  dis- 
trained, taken  or  detained,  does  exceed  the  sum  of  four  hundred  dollars,  and  the  goods, 
pi^operty  or  effects  to  be  replevied,  are  in  the  said  district. 

Previous  to  the  Act,  its  jurisdiction  was  confined  to  personal  action,  where  the  debt 
or  damages  claimed  did  not  exceed  f  100  (see  Revised  Statutes  of  Ontario,  cap.  90,  sec. 
16),  except  by  consent  of  the  parties,  when  the  stipendiary  magistrate  could,  on  their 
written  consent,  try  cases  to  the  extent  of  $800. 

Section  8  gives  to  the  stipendiary  magistrate  holding  courts  in  certain  remote  dis- 
tricts therein  mentioned,  the  following  jurisdiction  : — 

(1.)  In  all  personal  actions,  where  the  amount  claimed  does  not  exceed  one  hundred 
dollars  (except  as  in  the  next  section  excepted). 

(2.)  In  all  causes  and  suits  relating  to  debt,  contract  and  -covenant,  where  the 
amount  or  balance  claimed  does  not  exceed  two  hundred  dollars,  or  if  the  amount  is  as- 
certained by  the  signature  of  the  defendant,  to  the  sum  of  four  hundred  dollars. 

Provided  always,  that  the  contract  or  covenant  was  made  within  the  said  portion 
of  the  district  of  Thunder  Bay  or  Nipissing  in  which  the  court  is  held,  or  the  cause  of 
action  arose  therein,  or  the  defendant  resides  therein. 

(3.)  In  certain  action  for  recovery  of  the  possession  of  lands  or  other  corporeal 
hereditaments  situated  in  the  said  portion  of  the  district  aforesaid,  in  which  the  court 
is  held,  and  the  yearly  value  of  which  lands  or  hereditaments,  or  the  rent  payable  in 
respect  whereof  does  not  exceed  one  hundred  dollars,  that  is  to  say  : 

(a)  Where  the  term  and  interest  of  the  tenant  of  any  such  corporeal  hereditament 
has  expired,  or  has  been  determined  by  the  landlord  or  the  tenant,  by  a  legal  notice  to 
quit ; 

(b)  Where  the  rent  of  any  such  corporeal  hereditament  is  sixty  days  in  arrear,  and 
the  landlord  has  the  right,  by  law,  to  re-enter  for  non-payment  thereof ; 

And  in  respect  to  such  actions  the  .said  courts  shall  have  and  exercise  the  same 
powers,  as  belong  to,  and  as  may  be  exercised  by  the  superior  courts  of  common  law  in, 
and  in  respect  to  actions  of  ejectment. 

(4.)  In  replevin,  where  it  is  made  to  appear  that  the  value  of  the  goods  or  other 
property  or  effects  distrained,  taken  or  detained,  does  not  exceed  the  sum  of  one  hundred 
dollars,  and  the  goods,  property  or  effects  to  be  replevied,  are  in  the  said  portion  of  the 
district  in  which  the  court  is  held. 

Section  1 0  provides  for  the  appointment  of  an  officer  for  the  district  of  Algoma,  to 
be  called  the  deputy  clerk  for  Thunder  Bay,  and  power  is  given  to  him  to  issue  writs 
for  the  commencement  in  the  disti'ict  of  Thunder  Bay,  of  actions  in  the  district 
court. 

Pl-ovision  is  made  for  a  seal  for  the  court,  with  which  all  the  writs  and  process  are 
to  be  sealed.  An  appeal  is  given  from  the  stipendiary  magistrate's  order  or  decision,  to 
the  judge  at  Sault  Ste.  Marie. 

The  14th  section  is  as  follows  : — 

"  14.  Where  the  amount  claimed  in  any  action  in  the  said  district  court,  or  where, 
in  the  case  of  ejectment  or  replevin,  the  subject  matter  of  the  action,  as  appearing  in  the 
writ  in  ejectment,  or  in  the  affidavit  filed  to  obtain  the  writ  in  replevin,  is  beyond  the 
jurisdiction  of  the  county  courts  in  other  parts  of  Ontario,  costs  to  a  successful  defend- 
ant shall  be  taxed  upon  the  Superior  Court  scale. 

"(2.)  In  like  manner,  where  the  plaintiff  recovers  in  respect  to  a  cause  of  action 
beyond  the  jurisdiction  of  the  said  county  courts,  costs  shall  be  taxed  to  him  on  the 
Superior  Court  scale,  subject,  however,  to  his  obtaining  the  certificate  or  order  of  the 
judge  where,  under  the  Common  Law  Procedure  Act,  such  certificate  or  order  is 
required  in  the  superior  courts. 

"(3.)  In  respect  to  any  action  within  the  jurisdiction  of  the  first  part  of  this  sec- 
tion the  attorney  of  a  successful  plaintiff  shall  be  entitled  to  charge  his  client  county 
court  costs  only,  unless  he  was  instructed  in  writing  by  such  client  to  sue  in  respect 
to  a  matter  beyond  the  jurisdiction  of  the  said  county  courts,  in  which  case  the  said 
attorney  shall  be  entitled  to  charge  costs  upon  the  Superior  Court  scale. 
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«»(4.)  Either  party  may,  as  of  right,  upon  giving  twenty  days'  notice  to  the  oppo- 
site party,  have  the  taxation  of  costs  by  the  deputy  clerk,  revised  by  the  clerk  at  Sault 

Ste.  Marie."  ^   ,     j.      • 

The  15th  section  provides  for  the  appointment  of  a  sheriff  of  the  district  of  Thunder 
Bay,  and  for  the  execution  by  him,  of  writs  and  other  process  issuing  out  of  the  district 

court.  •  ,    J. 

The  16th  section  empowers  the  stipendiary  magistrate,  upon  the  trial  of  any  cause 
where  the  amount  claimed  is  over  $200,  or  where  the  matters  in  dispute  relate  to  the 
title  of  real  estate,  to  state  a  special  case  for  the  opinion  of  the  Court  of  Appeal  in  Ontario. 

The  18  th  and  19th  sections  are  as  follow  : — 

"  18.  Every  judgment  of  the  said  division  courts  may  be  enforced  by  writs  or  other 
process,  framed  in  accordance  with  the  requirements  of  the  case,  and  similar  in  form  to 
writs  or  other  process  for  like  purposes  issued  out  of  the  Superior  Courts. 

"19.  Every  stipendiary  magistrate  of  the  district  of  Thunder  Bay  or  Mpissing, 
may  exercise  the  authority  conferred  upon  county  court  judges  by  the  revised  statute 
respecting  overholding  tenants." 

The  legislature  unquestionably  has  authority  to  constitute  a  court,  possessing  the 
jurisdiction  of  the  courts  referred  to  in  this  Act,  but  I  submit  to  council  whether  this 
Act,  which  seems  to  encroach  upon  the  powers  of  the  Dominion  Government  with  respect 
to  the  appointment  of  judges,  and  which  goes  far  beyond  any  previous  Act  of  a  similar 
character,  should  be  disallowed,  notwithstanding  that  the  other  Acts,  equally  objection- 
able on  principle,  but  less  objectionable  in  degree,  have  been  left  to  their  operation.  In 
my  opinion  the  Act  should  be  disallowed,  unless  the  same  be  repealed  within  the  time 
for  disallowance. 

JAMES  McDonald, 

Minister  of  Justice. 


A. 

Department  of  the  Interior,  Ottawa,  21st  January,  1880. 

Memorandum. 

The  undersigned  has  the  honour  to  submit,  for  the  information  of  the  Honourable 
the  Minister  of  Justice,  that  on  the  8th  July,  1874,  an  Order  in  Council  was  passed 
agreeing  upon  a  conventional  boundary  between  the  province  of  Ontai'io  ^nd  the 
Dominion,  in  the  following  tenns  : — 

1.  That  the  coven tional  boundary  of  the  province  of  Ontario,  for  the  purposes  set 
forth  in  the  said  Order  in  Council  of  the  3rd  of  June  instant,  shall  be  on  the  west  of 
the  meridian  line  passing  through  the  most  easterly  point  of  Hunter's  Island,  running 
south  until  it  meets  the  boundary  line  between  the  United  States  and  Canada,  and 
north  until  it  intercepts  the  fifty-first  parallel  of  latitude,  and  the  said  fifty-first  parallel 
of  latitude  shall  be  the  conventional  boundary  of  the  province  of  Ontario  on  the  north. 

2.  That  all  patents  for  lands  in  the  disputed  territory  to  the  east  and  south  of  the 
said  conventional  boundaries,  until  the  true  boundaries  can  be  adjusted,  shall  be  issued 
by  the  Government  of  Ontario  ;  and  all  patents  for  lands  on  the  west  or  north  of  these 
conventional  boundaries,  shall  be  issued  by  the  Dominion  Government. 

3.  That  when  the  true  west  and  north  boundaries  of  Ontario  shall  have  been 
definitely  adjusted,  each  of  the  respective  governments  shall  confirm  and  ratify  such 
patents  as  may  have  been  i.ssued  by  the  other  for  lands  then  ascertained  not  to  be 
within  the  territory  of  the  government  which  granted  them,  and  each  of  the  respective 
governments  shall  also  account  for  the  proceeds  of  such  lands  as  the  true  boundaries, 
when  doterminetl,  may  show  to  belong  of  right  to  the  other. 

4.  That  the  Government  of  the  Dominion  shall  transfer  to  the  Government  of  the 
province  of  (Ontario  all  applications  for  lands  lying  to  the  east  and  south  of  the  conven- 


^ 


42  VICTORIA,  1879.  165 


tional  boundaries,  and  also  all  deposits  paid  on  the  same ;  and  the  Ontario  Government 
shall  transfer  to  the  Dominion  Government  all  applications  for  lands  lying  to  the  west 
and  north  of  the  said  boundaries,  and  likewise  all  deposits  paid  thereon  ;  and  each  of 
the  said  applications  as  are  bona  fide  and  in  proper  form  shall  be  dealt  with  finally, 
according  to  the  priority  of  the  original  filing ;  and  where  applications  for  the  ?ame 
lands  have  been  filed  in  the  departments  of  both  governments,  the  priority  shall  be 
reckoned  as  if  it  had  been  filed  in  one  and  the  same  office. 

The  undersigned  has  further  the  honour  to  submit,  for  the  information  of  the 
Minister  of  Justice,  a  map  showing  the  territory  included  in  the  several  descriptions  in 
sections  1,  2,  3  and  8  of  the  Act  of  the  Ontario  legislature,  passed  at  the  last  session 
thereof,  chapter  19. 

Respectfully  submitted. 

J.  S.  DENNIS, 
Deputy  of  the  Minister,  of  the  Interior. 

B. 

"  In  addition  to  the  above  Acts  of  the  legislature  of  British  Columbia,  a  bill  was 
passed  intituled  :  '  An  Act  to  amend  the  Gold  Mining  Amendment  Act,  1872,'  which 
Bill  was  reserved  by  his  Honour  the  Lieutenant-Governor,  for  signification  of  the 
pleasure  of  his   Excellency  the  Governor  General  thereon.     The  Act  is  as  follows  : — 

"Every  mining  court  in  this  province  shall,  in  addition  to  its  present  jurisdiction, 
have  jurisdiction  in  all  personal  actions  arising  within  the  limits  of  its  district,  and  the 
gold  commissioner  presiding  in  any  such  court,  shall  have  the  like  powers  to  enforce  any 
judgment,  decree,  rule  or  order  of  such  court,  as  are  conferred  by  section  12  of  the 
Gold  Mining  Amendment  Act,  1872.  The  provisions  of  this  Act  shall  only  have  effect 
in  the  electoral  district  of  Kootenay,  and  in  that  part  of  the  province  known  as 
Cassiar."  \ 

The  Attorney  General  for  the  province  reported  on  this  Act  to  the  Lieutenant- 
Grovernor  as  follows : — 

"  This  Act  gives  jurisdiction  in  all  personal  actions  to  the  gold  commissioners  in 
Kootenay  and  Cassiar,  and  appears  to  trench  upon  the  provisions  of  the  96th  section  of 
the  British  North  America  Act,  which  vests  the  appointment  of  the  supreme  and  county 
court  judges  in  the  Governor  General  alone,  inasmuch  as  it  provides  that  the  paid 
employees  of  the  local  government  in  the  district  aforesaid,  shall  have  and  exercise 
almost  as  much  power  as  a  supreme  or  county  court  judge.  As  I  think  this  legislature 
has  not  the  power,  in  effect,  to  make  these  appointments,  I  would  suggest  that  the  Act 
be  reserved  for  the  consideration  of  his  Excellency  the  Governor  General." 

I  refer  to  the  remarks  made  upon  the  Mining   Court  in  connection  with  the    11th 

section  of  Act  No.  14.     This  bill  is  an  illustration  of  the  danger  I  have  above  alluded 

jto,  as,  if  it  became  law,  the  jurisdiction  of  the  Mining  Court  in  the  districts  referred  to, 

[will   be  greater  than  the  jurisdiction  of  the  County  Court,  and  equal  to  that  of  the 

Supreme  Court.     It  might  be  convenient  that  a  somewhat  extended  jurisdiction  should 

)e  given  to  a  district   court  or  magistrate  in  the  districts   of  Kootenay  and  Cassiar, 

thereby  avoiding  the  expense  and  delay  attendant  upon  a  judge  of  the  Supreme  Court 

ravelling  to  these  distant  parts  of  the  province,  for  the  purpose  of  holding  assize,  and 

[it   is  probable   that  this  bill  was  passed  with   that  object  in  view.     I  would  mention, 

lowever,  that  even   were  this  bill  assented  to,  it  would  be   necessary  for  a  supreme 

fcourt  judge  to  proceed  to  the  district  mentioned  for  the  trial  of  criminal  cases.     Upon 

the  whole,  I  recommend  that  the  assent  of  the  Governor  General  be  not  given  to  this 

bill,  which  in  fact  should  have  been  disposed  of  by  the  local  authorities  themselves. 

The  following  are  the  remarks  above  alluded  to  : — 

"  The  section  of  the  Act  now  under  consideration  further  extends  the  powers  of 
the  gold  commissioner  as  judge  of  the  raining  court.  The  96th  section  of  "The  British 
North  America  Act,  1867,"  empowers  the  Governor  General  to  appoint  the  judges  of  the 
11 
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superior,  district  and  county  courts  in  each  province,  except  those  of  the  court  of 
probate  in  Nova  Scotia  and  New  Brunswick. 

"By  the  92nd  section  the  provincial  legislatures  have  power  to  make  laws  in 
relation  to  the  administration  of  justice,  including  the  constitution,  maintenance  and 
organization  of  provincial  courts  both  of  civil  and  criminal  jurisdiction.  They  have 
alsl>  power  to  legislate  respecting  the  establishment  and  tenure  of  provincial  offices,  and 
the  appointment  and  payment  of  provincial  officers. " 

"If  there  be  power  in  the  legislature  of  British  Columbia  to  establish  this  so- 
called  mining  court,  and  appoint  and  pay  the  judges  thereof,  it  must  be  found  in  the 
section  I  have  just  quoted.  I  think,  however,  that  this  court,  which  is  declared  to 
have  original  jurisdiction,  to  be  a  court  of  law  and  equity,  and  a  court  of  record  with 
a  specific  seal,  and  for  the  purposes  of  enforcing  its  judgments  orders  and  decrees,  to 
have  (with  certain  exceptions)  the  same  powers  and  authority,  legally  and  equitably,  as 
are  exercised  in  the  supreme  court  of  civil  justice  of  British  Columbia,  by  any  judge 
thereof,  which  has  power  also  to  summons  a  jury  to  assess  damages,  may  be  considered 
a  court,  within  the  meaning  of  the  96th  section  of  the  Confederation  Act." 

"  It  is  not,  in  my  opinion,  necessary  to  bring  a  provincial  court  within  the  provi- 
sions of  this  section,  that  it  should  be  called  by  the  particular  name  of  superior,  dis- 
trict or  (ounty  court." 

"  The  exception  to  that  section  itself  indicates,  that  the  courts  of  probate  in  Nova 
Scotia  and  New  Brunswick  would  unless  specially  excepted,  have  come  within  the  defi- 
nition of  superior,  district  or  county  courts." 

"  It  will  be  readily  seen  how  easy  it  would  be  for  the  local  legislature,  by  gradually 
extending  the  jurisdiction  of  those  mining  courts,  and  by  curtailing  the  jurisdiction 
of  the  county  courts,  or  supreme  courts  as  now  established,  to  bring  within  their  own 
reach,  not  only  the  administration  of  justice  in  the  province,  but  also  practically  the 
appointment  of  the  judges  of  the  courts  in  which  justice  is  administered." 

Inasmuch,  however,  as  legislation  of  a  similar  nature  to  that  contained  in  the  sec- 
tion now  under  consideration,  has  been  left  to  its  operation  in  previous  years,  and  as 
the  provisions  of  the  section  appear  to  be  convenient,  I  do  not  recommend  a  disallowance 
of  the  Act. 

C. 

"  Were  this  the  first  enactment  of  a  similar  nature  passed  by  a  provincial  legisla- 
ture, I  would  hesitate  long  before  recommending  that  it  should  be  left  to  its  opei-ation, 
as  it  appears  to  entrench  upon  the  powers  conferred  upon  the  Governor  General  of  Canada, 
by  tlie9Gth  section  of  "The  British  North  America  Act,  1867,"  which  section  is  as  follows: 

"The  Governor  General  shall  appoint  the  judges  of  the  superior,  district  and 
county  courts  in  each  province,  except  those  of  the  courts  of  probate  in  Nova  Scotia 
and  New  Brunswick." 

Inasmuch,  however,  as  provincial  legislation  has  been  previously  left  to  its  opera- 
tion, whereVjy  certain  judicial  powers  in  civil  matters  have  been  conferred  upon  stipen- 
diary magistrates,  and  whereby  courts  presided  over  by  the  stipendiary  magistrates, 
and,  having  in  effect  the  powers  of  the  division  courts  of  Ontario,  have  beeen  consti- 
tuted, I  do  not  feel  at  liljerty  to  object  to  the  provisions  of  the  present  Act,  provided 
the  jurisdiction  p<>sses.sed  by  the  former  legislation  upon  the  subject,  which  has  been 
left  to  its  opfjration,  has  not  in  effect  been  substantially  extended.  • 

In  a  report,  dated  29th  September  last,  upon  the  acts  of  last  session  of  the  legisla- 
ture of  British  Columbia,  I  had  occasion  to  remark  at  some  length  upon  legislation  of  a 
nature  .similar  to  that  now  under  consideration,  and  I  then  pointed  out  the  danger  which 
might  ensue  frtjm  this  class  of  legislation. 

I  refer  to  that  report.  The  Act  31st  Vic,  1868,  Ontario,  cap.  35,  which  was  pas- 
sed to  provide  for  the  organization  of  the  territorial  district  of  Muskoka,  and  under 
which  tlie  stipendiary  magistrate  of  that  district  was  appointed,  declared  chat  certain 
provisions  of  cap.  1 28  of  tlie  Consolidated  Statutes  of  Upper  Canada,  intituled  :  "  An  Act 
respecting  the  administration  of  justice  in  unorganized  tracts,"  should  extend  and  apply 
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to  said  district  of  Muskoka.  Similar  provisions  are  contained  in  the  Act  33rd  Yie. 
(1869)  Ontario,  cap.  24,  which  provides  for  the  organization  of  the  territorial  district 
of  Parry  Sound,  and  in  the  Act  34  Victoria,  Ontario  (1871)  cap.  4,  which  provides  for 
the  organization  of  the  territorial  district  of  Thunder  Bay.  The  provisions  of  the  Act 
of  the  Consolidated  Statutes  thus  made  applicable  to  these  territorial  districts  in  effect 
providing  for  the  holding  of  a  court  of  civil  jurisdiction  in  each  district  under  the 
name  and  style  of  the  first  (or  other,  as  the  case  may  be)  Division  Court  for  the  dis- 
trict of,  (fee,  over  which  the  stipendiary  magistrate  should  preside,  and  be  the  sole 
judge  in  all  actions  brought  in  such  Division  Court  and  determine  all  questions  as  well  of 
fact  as  of  law,  in  relation  thereto,  in  a  summary  manner,  with  power,  should  he  think 
fit,  to  summon  a  jury  of  five  persons  to  try  the  fact  controvertd  in  a  case. 

For  every  such  court,  provision  is  made  for  an  appointment  of  a  clerk  and  one  or 
more  bailifis.  The  jurisdiction  of  the  court  is  declared  to  be  over  all  personal  action 
save  certain  excepted  ones,  where  the  debtor's  damages  claimed  are  not  more  than  $100. 
Each  court  is  to  have  a  seal,  with  which  all  summonses  and  other  processes  shall  be 
sealed  or  stamped. 

Suits  are  to  be  commenced  by  summons  to  the  defendant,  issued  by  the  Clerk  con- 
taining the  particulars  of  the  plaintiff's  demand. 

Provision  is  made  for  the  subpnenaing  of  witnesses.  That  the  judgment  of  the 
court,  with  certain  exceptions,  be  final  and  exclusive.  Provisions  are  made  for  the 
enforcement  of  the  judgment  by  execution.  Proceedings  and  suits  against  absconding 
debtors  are  provided  for. 

The  magistrate  is  given  jurisdiction,  on  the  consent  of  the  parties,  to  try  and  deter- 
mine cases  up  to  .$800  in  amount. 

In  addition  to  the  Act  in  the  Consolidated  Statutes  above  referred  to,  which  has  been 
made  applicable  to  the  three  districts  mentioned,  certain  provisions  of  the  Act  respect- 
ing division  coui'ts,  being  cap.  19  of  the  Consolidated  Statutes  of  Upper  Canada,  and 
of  the  Act  to  amend  the  Acts  respecting  division  courts,  being  cap.  23  of  32  Victoria 
(1868-69),  Ontario,  are  made  applicable  to  the  district  of  Parry  Sound  and  Thunder  Bay. 
The  provisions  of  the  Act  respecting  divisions  courts  referred  to,  relate  to  the  examina- 
tion of  judgment  debtors,  and  claims  of  landlords  to  goods  seized  in  execution. 

The  provisions  of  the  Act  32  Victoria  (1868-69),  Ontario,  amending  the  acts  re- 
specting division  courts,  provide  that  all  judgments  in  the  division  courts  shall  have, 
and  continue  to  have,  the  same  force  and  effect  as  judgments  of  courts  of  record. 

Provisions  are  made  for  the  entry  of  final  judgments  by  the  clerk  when  the  claim 
is  not  disputed,  and  proceedings  for  the  garnishment  of  debts  are  provided  for. 

It  will  be  thus  seen  that  the  jui'isdiction  of  the  courts  presided  over  by  stipendiary 
magistrates  of  the  three  districts  above  mentioned  was,  before  the  passing  of  the  act 
now  under  consideration,  practically  as  extensive  as  the  jurisdiction  of  the  various 
division  courts  in  the  province,  and  in  some  cases  was  more  extensive.  The  present 
act  does  not,  therefoi'e,  seem  to  extend  to  any  substantial  extent,  the  jurisdiction  pre- 
viously possessed  by  those  courts. 

The  section  now  under  consideration,  however,  not  only  declares  that  the  stipen- 
diary magisti'ate  as  division  court  judge  shall  have  like  jurisdiction  and  powers  as  are 
now  possessed  by  the  county  court  judges  in  division  courts  in  counties,  but  goes  on 
to  provide  that  the  provisions  of  law,  from  time  to  time,  in  force  in  Ontario  relating  to 
the  division  courts  in  counties,  and  the  officers  thereof,  ifec,  shall  apply  the  division 
courts  of  these  districts. 

This  provision  is,  I  think,  objectionable,  inasmuch  as  it  may  be  quite  within  the 
legislative  authority  of  Ontario  to  increase  the  jurisdiction  of  the  division  courts  in 
counties,  as  such  courts  are  now  presided  over  by  judges  appointed  by  the  Dominion,  yet 
their  jurisdiction  might  be  increased  to  an  extent  that  might  be  objectionable  in  the 
case  of  these  district  division  courts,  the  judges  of  which  are  appointed  by  Ontario. 
Were  the  section  limited  in  its  operation  to  the  jurisdiction  and  power,  &c.,  of  the 
county  court  judges  in  division  courts  in  counties,  as  now  existing,  I  would  not  for 
the  reasons  above  mentioned,  recommend  any  interference  with  the  Act. 

Hi 
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I  recommend,  however,  that  the  attention  of  the  Lieutenant-Governor  be  called  to 
the  objection  referred  to,  M'ith  a  request  that  his  government  may  promote  at  the  next 
session,  and  liefore  the  time  expires  for  determining  as  to  the  disallowance  of  the  Act, 
amendatory  legislation. 

Report  oftJ^  Horumrahle  the  Minister  of  Justice,  approved  by  His  Excellency  the  Gover- 
nor General  in  Council  on  the  9th  February,  1880. 

Department  of  Justice,  Ottawa,  3rd  February,  1880. 

I  have  the  honour  to  report  upon  the  Act  passed  by  the  legislature  of  Ontario,  at 
its  last  session,  namely  : — 

Cap.  50. — "  An  Act  respecting  certain  dams  on  Beaver  Creek  and  other  streams  in 
the  counties  of  Hastings  and  Addington." 

Inquiry  has  been  made  from  the  Department  of  Marine  and  Fisheries,  asking  if 
any  objection  to  the  Act  exists  in  connection  with  navigation,  and  a  reply  has  been  re- 
ceived, that  no  objection  exists  to  the  allowance  of  the  Act,  so  far  as  navigation  is  con- 
cerned.    I  recommend  that  the  Act  be  left  to  its  operation. 

Z.  A.  LASH, 

Deputy  Minister  of  Justice. 
I  concur, 

JAS.  McDonald,  Minister  of  Justice. 

Report  oj  the  Uiynourahh  tlie  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  22nd  March,  1880. 

Department  op  Justice,  Ottawa,  17th  March,  1880. 

I  have  the  honour  to  report : — That,  under  the  Order  in  Council  of  the  12th  Feb- 
ruary, respecting  an  Act  passed  by  the  legislature  of  Ontario  at  its  session,  1879,  in- 
tituled :  "An  Act  respecting  the  administration  of  Justice  in  the  northerly  and  westerly 
parts  of  Ontario,"  it  was  proWded,  that  unless  the  same  were  repealed  within  the  time 
for  disallowance,  it  should  be  disallowed. 

A  copy  of  my  report  and  of  the  Order  in  Council  passed  thereon,  were  transmitted 
in  due  course  to  the  Ontario  Government.  A  reply  has  just  now  been  received,  from 
which  it  would  appear  that  the  Act  has  not  been  repealed,  but  that  another  Act,  mak- 
ing provision  for  the  administration  of  justice  in  the  locality  has  been  passed,  but  which 
Act  is  not  to  go  into  operation  unless,  and  until,  the  Act  now  under  consideration,  be 
disallowetl. 

The  Attorney  General  of  Ontario  states  that  "  the  new  Act  confines  the  jurisdiction 
of  stipendiary  magistrates,  as  regards  subject-matter  and  amount,  to  the  limits  provided 
for,  by  the  law  in  force  before  confederation ;  and  avoids  any  disputable  reference  to 
the  extent  of  the  territory  within  which  the  Act  is  to  operate,  leaving  that  question  to 
Vje  wholly  determined  as  may  be,  by  the  law  and  the  right." 

I  have  not  yet  had  an  opportunity  of  seeing  this  Act,  and  therefore  pass  no 
'.[.inion  with  respect  to  it.  It  will  have  to  be  considered  and  reported  upon  in  the 
u^u.il  way. 

Pursuant  to  the  provisions  of  the  Order  in  Council  of  the  12th  February,  I  think 
the  Act  pas8e<l  by  the  legislature  of  the  province  of  Ontario,  first  above  referred  to, 
should  be  disallowed,  anfl  I  recommend  accordingly. 

Before  chjsitjg  the  report,  I  desire  to  refer  to  some  of  the  remarks  of  the  Attorney 
General  of  Ontario,  with  respect  to  the  Act. 

In  my  previous  report  I  pointed  out  two  grounds  upon  which  it  was  necessary 
to  take  action  with  respect  to  the  allowance  or  disallowance — the  first  being  on  account 
of  its  assuming  to  make  provision  for  the  administration  of  justice  over  territory,  the 
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right  of  Ontario  to  which,  is  not  admitted  by  this  Government — the  second  was,  that 
the  Act  encroached  upon  the  powers  of  the  Dominion  Government  with  respect  to  the 
appointment  of  judges. 

It  is  unnecessary  to  reply  to  the  arguments  adduced  by  the  Attorney  General,  with 
respect  to  the  boundaries  of  Ontario,  as  any  discussion  thereon,  upon  a  reference  of  this 
kind,  would  seem  inopportune. 

With  respect  to  the  second  ground,  however,  the  Attorney  General  points  out  that 
the  provisions  respecting  the  "  District  Court,"  referred  to  in  the  Act,  were  intended  to 
apply  only  to  the  court  presided  over  by  the  judge  resident  in  Sault  Ste.  Ma-  ie,  who 
received  his  appointment  before  confederation,  and  whose  successor  would  have  to  be 
appointed  by  the  Governor  General,  and  that  the  provisions  respecting  the  court  do  not 
apply  to  the  court  presided  over  by  the  stipendiary  magistrate  referred  to  in  the  Act. 

In  this  view,  so  much  of  the  Act  as  relates  to  that  district  court  would  not  seem 
to  be  open  to  the  same  objections,  as  tho.se  portions  which  refer  to  the  stipendiary  magis- 
trates, but  the  objections  pointed  out  in  my  previous  report  to  those  portions  of  the  Act 
which  refer  to  the  stipendiary  magistrates  and  the  courts  pi'esided  over  by  them  still 
remain,  and  of  themselves,  in  my  opinion,  would  warrant   the   disallowance  of   the  Act. 

The  Attorney  General  remarks,  in  referi'ing  to  the  disputed  boundary  question,  that 
"  the  Minister  of  Justice  does  not,  however,  advise  the  disallowance  of  the  Act  on  this 
account,  but  advises  its  disallowance  upon  the  ground  of  the  other  objection  which  he 
suggests,  namely :  that  the  Act  seems  to  encroach  upon  the  powers  of  the  Dominion 
Government  with  respect  to  the  appointment  of  judges." 

It  would  seem  immaterial  upon  which  of  the  two  grounds  the  disallowance  was  re- 
commended, but  I  would  point  out  that  the  recommendation  in  my  report  was  a  general 
one,  and  not  confined  to  either  ground. 

JAS.  McDonald, 

Minister  of  Justice. 

\^P roclamation  disallorcing  tlie  above  mentioned  Act,  published  in  the   Canada  Gazette  on 
the  22nd  day  of  March,  ISSO.      Vol.  XIL,  Ko.  39,  p.  1309.] 
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ONTARIO,  43rd  VICTORIA,  1880. 


1st  Session — 4th  Legislature. 


Copy  of  a  Report  of  a  Committee  of  the  Honourable  the  Privy  Cotmcil,  approved  by  His 
Excellency  the  Governor  General  in  Council  on  the  Ufth  February,  1881. 

On  a  report,  dated  3rd  February,  1881,  from  the  Honourable  the  Minister  of 
Justice,  upon  the  Statutes  passed  by  the  legislature  of  th^  province  of  Ontario,  in  the 
year  1880,  consisting  of  chapters  1  to  83  inclusive  ; 

The  minister  recommends  that  these  Acts  be  left  to  their  operation,  with  the 
exception  of  cap.  10  :  "  An  Act  to  abolish  priority  of  and  amongst  execution  creditors," 
with  respect  to  which  the  minister  states  that  a  separate  report  will  be  made. 

The  committee  submit  the  above  recommendation  for  your  Excellency's  approval. 

J.  0.  COTE, 

Clerk  Privy  Council. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excdlency  the  Goveiynor 
General  in  Council  on  the  2Jfth  March,  1881. 

Department  op  Justice,  Ottawa,  11th  March,  1881. 

I  have  the  honour  to  report  upon  chapter  10  of  the  Statutes  of  Ontario,  passed  in 
the  forty-third  year  of  Her  Majesty's  reign,  A.D.  1880,  intituled  :  "  An  Act  to  abolish 
j)riority  of  and  amongst  creditors." 

Taking  this  Act  section  by  section,  much  can  be  said  in  favour  of  the  view  that  its 
provisions  are  within  the  legislative  authority  of  the  provincial  legislature,  but,  taking 
its  effect  as  a  whole,  much  can  be  said  in  support  of  the  contention  that  it  entrenches 
upon  the  subject  of  bankruptcy  and  insolvency,  over  which  the  Parliament  of  Canada 
has  exclusive  legislative  authority. 

In  view  of  the  doubts  which  exist  with  respect  to  the  matter ;  in  view,  also,  of  the 
fact  that  the  insolvency  laws  of  the  Dominion  have  been  repealed  ;  in  view,  also,  of  the 
provisions  of  section  28  of  the  Act  which  provides  that  it  is  not  intended  to  interfere 
with  the  insolvency  laws,  which  may,  from  time  to  time,  be  in  force,  but  is  intended  to 
1)6  subject  to  such  laws,  and  subject,  as  aforesaid,  to  apply  to  all  debtors  whether  solvent 
or  not  ;  in  view,  also,  of  the  fact  that  if  the  power  of  disallowance  be  not  exercised,  any 
;  ■  >n  wishing  to  test  the  constitutionality  of  the  Act  in  any  of  the  courts,  will  be  at 
..iM  iiy  t<j  do  so,  I  ret^ommend  that  the  power  of  disallowance  be  not  exercised  with 
respect  to  the  said  Act. 

JAS.  McDonald, 

Minister  of  Jxistice. 
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ONTARIO,  44th  VICTORIA,  1881. 


2nd  Session — 4th  Legislature. 


Correspondence,  Petitions,  Papers,  Reports  and  Orders  in  Council,  relat- 
ing to  an  Act  of  the  Legislature  of  the  Province  of  Ontario  (Chapter 
11),  intituled  :  "  An  Act  for  protecting  the  Public  Interests  in  Rivers 
and  Streams  and  Creeks,"  disallowed  by  His  Excellency  in  Council. 

Petition  of  Mr.  Peter  McLaren  to  Governor  General. 

To  His  Excellency  the  Right  Honourable  the  Marquis  op  Lorne,  K.T.,  G.C.M.G.,  P.O., 
Governor  General  of  Canada. 

In  Council  Assembled. 

The  humble  petition  of  Peter  McLaren  of  the  town  of  Perth,  in  the  county  of 
Lanark,  province  of  Ontario,  lumber  manufacturer,  showeth  :  — 

(1.)  Your  petitioner  is  the  owner  of  a  large  steam  saw-mill  and  lumber  yard 
situated  at  the  village  of  Carleton  Place,  in  the  county  of  Lanark,  near  the  banks  of  tlie 
Mississippi  Rivei-,  which  flows  through  the  said  village,  and  down  which  the  logs 
required  at  such  mill  are  driven  during  the  season  of  navigation.  Along  this  stream 
and  its  tributaries,  your  petitioner  is  now,  and  has  for  many  years  past,  been  engaged  in 
extensive  lumbering  and  timber  operations,  in  connection  with  which^he  usually  has 
several  hundred  men  constantl}'  engaged  during  the  whole  year,  and  in  which  business 
he  has  embarked  a  great  portion  of  his  capital. 

(2.)  A  few  miles  up  the  river  from  Carleton  Place  the  first  great  natural 
obstruction,  known  as  "  High  Falls,"  is  met  with.  The  bed  of  the  stream  at  this  point, 
and  both  above  and  below,  and  on  each  side  thereof,  is  vested  in  fee  simple,  absolute  in 
your  petitioner,  who  has  expended  a  large  sura  of  money  iu  the  purchase  thereof  from 
the  former  owners  who  had  spent  sums  in  clearing  out  the  bed  of  the  stream,  and  who 
had  erected  valuable  improvements  in  the  stream  itself,  consisting  of  dams  and  slides, 
and  so  rendered  the  stream  at  this  point  passable  for  timber  and  saw-logs  during  freshets. 
Since  your  petitioner  acquired  the  same,  he  made  considerable  expenditure  thereon  in 
maintaining  and  repairing  the  said  constructions  erected,  and  in  erecting  others  of  a 
similar  kind. 

(3.)  From  High  Falls  to  the  head  waters  of  the  Mississippi,  which  head  waters  are 
known  as  "  Louise  Creek,"  and  are  situated  in  the  township  of  Denbigh,  in  the  county 
of  Lennox  and  Addington,  a  distance  of  about  fifty  miles  on  said  stream,  on  the  South 
Branch  of  the  Mississippi,  and  on  Swamp  Creek  and  Buckshot  Creek,  which  are  streams 
tributary  to  the  Mississippi,  which  extend  over  a  distance  of  more  than  100  miles,  your 
petitioner  has,  by  his  own  private  expenditure,  established  a  vast  and  complete  system 
of  water  communication,  by  means  of  which  he  is  enabled  each  year  to  float  his  logs 
down  to  the  mill  at  Carleton  Place  and  his  timber  to  the  Ottawa  River. 

(4.)  The  work  of  improving  the  said  streams,  so  as  to  establish  such  system  of 
water  communication,  was  commenced  above  the  High  Falls  nearly  thirty  years  ago, 
and  has  been  going  on  from  time  to  time  up  to  the  present. 

(5.)  Your  petitioner  has  at  various  times  purchased,  along  the  streams,  upwards 
of  50  separate  tracts  of  land,  which  were,  and  are  of  little  or  no  use  whatever,  except 
for    the    construction    of    improvements    thereon,    for   the    purpose    of    rendering  the 
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Rtrenms  navigable,  such  tracts  of  land  covering  the  bed,  and  both  sides  of  the  stream  at 
particular  pMiints.  The  work  of  improving  consists  generally  of  clearing  out  stones, 
deepening  channels,  Vjlasting  rocks,  widening  narrow  places,  erecting  piers,  side  dams, 
reserving  dams,  slides  and  canals ;  but  the  greatest  portion  of  the  expenditure  was  in- 
curred in  the  erection  of  dams  and  slides,  to  overcome  the  natural  obstructions  of  rapids 
and  falls. 

(6.)  Your  petitioner  has  expended  in  the  purchase  of  land  on  which  to  construct 
such  improvements,  in  the  purchase  of  improvements  already  made,  and  in  those  which 
he  has  himself  constructed,  upwards  of  a  quarter  of  a  million  of  dollars. 

(7.)  Although  it  is  true  that,  along  the  said  stream  and  its  tributaries,  there  are 
stretches  of  water  which,  without  improvements,  were  capable  of  floating  logs  and 
timber,  yet  along  almost  the  whole  course  of  the  main  stream,  and  the  aforesaid  tribu- 
taries, the  falls  and  rapids  are  so  numerous  and  obstructive,  as  to  render  such  streams 
useless  for  floating  purposes,  without  the  means  afforded  by  such  system  of  improvements. 

(8.)  For  a  great  many  years  your  petitioner  has  had  complete  and  sole  control  of 
the  said  system  of  improvements,  and  his  right  to  such  control  was,  on  all  hands,  con- 
ceeded  by  settlers  and  lumbermen,  in  the  section  of  the  province  through  which  streams 
flow.  Having  such  complete  and  sole  control,  your  petitioner  was  enabled  so  to  use  the 
said  system,  as  to  float  down  annually  from  the  head  waters  of  all,  the  said  streams, 
immense  ijuantities  of  timber  and  saw-logs,  which  could  not  have  been  brought  down  the 
.same,  without  the  aid  of  the  artificial  means  above  referred  to. 

(9.)  The  great  bulk  of  the  timber  along  those  streams  is  now  to  be  found  near  the 
head  waters,  and  the  usual  time  occupied  in  driving  logs  from  those  points  down  to  your 
petitioner's  mill  at  Carleton  Place,  even  with  the  aid  of  the  said  improvements,  is  about 
three  months,  although  the  ordinary  spring  freshets  do  not  last  one-half  of  that  time. 
Your  petitioner  is  enabled,  by  means  of  the  great  number  of  reserving  dams,  erected  by 
him  along  the  said  streams,  to  retain  the  water  therein,  and  to  utilize  it  according  to 
his  judgtnent  as  the  Iocs  are  coming  down,  and  in  this  way  to  create  artificial  freshets 
which  accompany  the  logs  down,  long  after  the  natural  fi-eshets  have  subsided  ;  in  fact, 
by  reason  of  the  improvements  the  whole  of  the  said  stream  and  the  above  mentioned 
tributaries  from  the  "  High  Falls  "  to  their  head  waters,  now  consist  of  a  series  of  locks 
and  artificial  reservoirs  which,  being  operated  by  one  controlling  power,  are  i^endered 
effective  for  the  work  intended,  but  which,  if  not  operated  by  one  controlling  power, 
would  be  ineffective  and  useless.  Unless  your  petitioner  had  the  sole  control  of  this 
system  of  water  power  on  the  said  streams,  it  would  be  impossible  to  work  it,  so  as  to 
carry  on  his  operations  with  any  profit. 

(10.)  During  the  period  of  time  anterior  to  the  construction  of  the  said  improve- 
ments, almost  all  the  timber  and  saw-logs  cut  along  the  upper  parts  of  the  Mississippi  and 
its  tributaries,  were  drawn  by  horses  to  the  rivers  adjacent  to  the  Mississippi,  and  were 
brought  to  market  by  means  of  such  rivers,  it  having  been  generally  conceded  by  the 
luinljernien  in  those  districts  that  the  natural  obstructions  in  the  Mississippi  and  its 
tril)ut«rie8  were  so  formidable  as  to  render  it  impracticable  to  improve  them,  so  as  to 
render  them  navigable  or  floatable  for  timber  or  logs.  In  the  purchases  aforesaid,  and 
in  the  course  of  the  work  of  improving  the  said  streams,  and  in  the  general  lumbering 
oiHM-ations  of  your  petitioner,  witli  the  consequent  expenditure  thereabout,  he  has  con- 
fert.d  great  lienefits  upon  the  settlers,  and  has  opened  up  for  settlement  large  tracts  of 
country  which  would  otlierwise  have  remained  wilderness  land. 

(11.)  None  of  the  patents  from  the  crown  to  your  petitioner,  and  to  those  under 
whom  he  claims  the  lands  through  which  the  said  streams  and  the  tributaries  flow,  and 
ujKin  which  he  has  erected  such  improvements,  contain  any  reservation  of  right  to  the 
cr()wn  or  the  public  to  the  use  of  such  streams  in  common  with  the  patentee's,  respec- 
tively, and  your  petitioner  when  he  expended  his  money  as  aforesaid,  was  advised  by 
counsel,  and  believed,  and  still  believes,  that  such  streams  where  they  passed  through 
lands  owned  by  him,  Iwcame  his  private  property,  and  that  he  would  be  entitled  to  the 
free,  uninterrupted  and  exclusive  use  and  control  of  the  same,  and  more  particulariy  of 
the  improvements  erected  by  him  thereon,  and  by  those  from  whom  he  had  purchased ; 
and  if  he  had  Iwlieved  that  the  general  public  would  be  entitled  to  the  use  of  the  same 
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in  common  with  himself,  he  would  not  have  expended  his  capital  thereon,  and  the  said 
streams  would  proVjably  to  this  day  have  been  closed  to  the  public,  because  of  the  natural 
obstacles  therein  and  their  consequent  uselessness  for  navigating  purposes. 

(12.)  The  conveyances  and  patents  under  which  your  petitioner  claims  title  to  the 
lands  aforesaid,  comprise  all  the  great  natural  obstructions  on  the  said  streams  and  its 
tributaries,  and  every  obstacle  therein  which  it  was  difficult  to  overcome. 

(13.)  Your  petitioner  in  his  own  right,  as  riparian  proprietor  and  as  the  locatee, 
patentee  and  grantee  of  the  fee  simple  of  the  bed  thereof,  is  the  owner  of  such  streams 
where  they  pass  and  flow  through  the  lands  owned  by  him,  and  has,  by  the  common  law 
in  force  in  this  province,  full,  free  and  unrestricted  control  of  the  same,  with  the  right 
to  use  the  same  for  his  own  private  use  and  l^enefit,  inasmuch  as  the  said  streams  are 
private  streams  and  do  not  come  within  the  denomination  of  navigable  waters. 

(14.)  In  the  year  1847,  by  the  Act  of  the  late  province  of  Canada,  12  Vic,  chap. 
87,  sec.  5,  which  was  re-enacted  in  1859,  when  the  statutes  of  the  late  province  of 
Upper  Canada  were  revised,  and  which  then  became  chap.  48,  sec.  15  of  the  Consolidated 
.Statutes  of  Upper  Canada,  and  which  was  again  re-enacted  in  1877,  when  the  statutes 
of  the  province  of  Ontario  were  revised,  and  which  then  became  sec.  1  of  chap.  115  of 
the  Revised  .Statutes  of  Ontario,  the  right  was  given  to  the  general  public  to  float  saw- 
logs  and  timber  down  the  streams  of  this  province  during  the  spring,  summer  and 
autumn  freshets. 

(15.)  It  is  generally  conceded  that,  in  the  absence  of  the  legislation  just  referred 
to,  all  streams  within  this  province,  which  do  not  come  under  the  denomination  "  navi- 
gable rivers,"  and  being  therefore  private  property,  are  not  open  to  the  public  for  the 
purpose  of  driving  timber  and  saw-logs,  but  that  the  right  to  the  use  of  private  property 
for  such  purposes,  is  a  right  which  can  only  be  exercised  by  the  consent  of  the  owner. 

(16.)  In  1863,  the  Hrst  judicial  con.struction  was  placed  upon  the  Act,  then  being 
sec.  15  of  chap.  48,  of  the  Consolidated  Statutes  of  Upper  Canada.  In  the  case  of  Boale 
vs.  Dickson,  decided  in  that  year,  and  reported  in  the  13th  volume  of  the  Upper  Canada 
common  pleas  reports,  at  page  337,  it  was  decided  that  the  right  given  by  the  Act  to 
the  use  of  private  streams  extended  only  to  such  streams  as  in  their  natural  state,  with- 
out improvements,  would,  during  freshets,  permit  saw-logs,  timber,  etc.,  to  be  floated 
down  the  same.  This  decision  was  followed  in  the  case  of  Whelan  vs.  McLachlan,  re- 
ported in  the  16th  volume  of  the  said  common  pleas  reports,  and  in  the  case  of  McLaren 
vs.  Buck,  reported  in  the  26th  volume  of  the  same  reports.  The  legislature  of  Ontario, 
having  by  sec.  1,  chap.  115,  Revised  Statutes  of  Ontario,  re-enacted  sec.  15,  chap.  48, 
Consolidated  Statutes  of  Upper  Canada  in  the  same  words,  and  after  all  these  decisions 
it  was  assumed  that  the  legislature  had  adopted  the  construction  placed  upon  the  original 
Act  by  the  courts  of  the  province. 

(17.)  Your  petitioner  has  always  contended  that  the  Mississippi  and  its  branches 
above  mentioned,  were  not  affected  by  the  said  Acts,  because  they  were  not,  when  in  a 
state  of  nature,  capable  of  being  used  for  floating  timber  or  saw-logs,  even  during  the 
freshets,  having  been  rendered  available  for  that  purpose  solely  by  reason  of  your  peti- 
tioner's improvements  thereon,  and  your  petitioner,  until  a  short  time  ago,  felt  secure  in 
his  right  to  the  full,  free,  uninterrupted  and  unrestricted  use  of  his  said  improvements, 
relying,  as  he  did,  upon  his  rights  thereto,  and  he  continued  annually  to  increase  the 
improvements,  to  purchase  more  land  along  the  said  streams,  ancl  to  spend  considerable 
sums  of  money  in  maintaining  the  same,  and  in  extending  his  operations  in  the  woods 
contiguous  thereto. 

(18.)  In  the  autumn  and  winter  of  the  years  1879  and  1880  the  lumbering  firm 
of  "  Boyd,  Caldwell  &  Son  "  commenced  getting  out  timber  and  saw-logs  on  a  timber 
limit  near  the  head  waters  of  the  Mississippi  and  Buckshot  Creek,  such  limit  being 
properly  a  Madawaska  limit,  and  although  they  drew  the  square  timber  from  said  limit 
to  the  Madawaska  River,  yet,  as  their  saw-mill  is  at  Carleton  Place,  they  drew  logs  to 
the  Louise  Creek  and  Buckshot  Creek,  intending  to  float  the  same  down  the  said  creeks, 
and  down  the  Mississippi  to  their  mill,  and,  in  so  doing,  to  use  the  said  improvements, 
and  also  to  interfere  with  your  petitioner's  own  operations  on  the  said  streams.  Your 
petitioner  promptly  notified  the  said   firm  that  he  would  not  allow  improvements  on 
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Louise  and  Buckshot  Creeks,  your  petitioner,  on  the  4th  day  of  May,  1880,  filed  a  bill 
in  the  Court  of  Chanceiy  of  Ontario,  praying,  among  other  things,  that  his  right  in  the 
said  streams  should  be  declared,  and  that  the  said  parties  should  be  restrained  from  using 
his  said  improvements,  and  from  driving  logs  through  his  said  lands. 

C19.)  Before  proceeding  to  a  hearing  and  determination  of  the  said  chancery  suit, 
vour  petitioners  offered  to  allow  the  logs  of  the  said  firm  to  pass  down  the  said  streams 
and  over  his  improvements,  if  the  said  parties  would  acknowledge  his  proprietory  right 
in  such  improvements,  and  would  pa}'  a  fair  and  reasonable  compensation  for  the  use  of 
the  same,  and  the  costs  of  the  filing  of  the  said  bill  of  complaint ;  but  the  said  parties 
refused  your  petitioner's  said  offer,  and  announced  their  determination  to  resist  your 
petitioner's  rights  to  the  utmost,  and  to  establish  that  the  said  streams  were  open  streams, 
and  that  your  petitioner  had  no  right  to  interfere  with  the  free  use  by  the  public  of  the 
same. 

(20.)  The  examination  of  witnesses  in  the  same  cause,  took  place  at  the  town  of 
Brockville  on  the  •27th,  28th  and  29th  days  of  October  last,  and  at  the  town  of  Perth  on 
the  7th,  8th,  9th,  10th  11th,  13th,  14th,  loth  and  16th  days  of  December  last,  before 
his  Lordship  Vice-Chancellor  Proudfoot,  who  after  hearing  the  evidence  of  over  100 
witnesses  and  the  arguments  of  counsel  for  both  parties,  pronounced  a  decree  on  the  said 
last-mentioned  day,  declaring  that  those  portions  of  the  Mississippi,  Louise  and  Buck- 
shot Creeks,  which  passed  through  your  petitioner's  lands,  were  not,  when  in  a  state  of 
nature,  either  navigable  or  floatable  for  saw-logs  or  other  timber,  rafts  and  crafts  down 
the  same,  and  that  your  petitioner  is  entitled  to  the  use  of  such  portions  of  said  streams 
freed  from  the  interruption,  molestation  or  interference  of  the  defendants  in  the  said 
suit,  and  that  the  latter  had  no  right  to  the  use  of  any  part  of  the  said  streams,  where 
they  pjissed  through  your  petitioner's  lands  for  the  purpose  of  driving  timber  and  saw- 
logs,  and  a  perpetual  injunction  was  awarded  to  your  petitioner,  restraining  the  defendants 
therein  named  fron^  interfering  with  your  petitioner's  use  of  the  said  streams,  and  from 
using  your  petitioner's  improvements  therein  for  the  purpose  of  driving  their  tiinber  and 
saw-logs. 

(21.)  Your  petitioner  has  expended  upwards  of  $7,000  in  obtaining  the  above  de- 
claration of  his  rights  in  the  said  streams. 

(22.)  The  defendants  in  the  said  chancery  suit  gave  prompt  notice  of  their  intention 
to  appeal  to  the  Court  of  Appeal  for  Ontario,  against  the  said  decree,  and  the  said  appeal 
is  now  pending  in  the  .said  Court  of  Appeal. 

(23.)  After  the  filing  of  the  said  bill  of  complaint,  and  during  the  progress  of  the 
said  chancery  suit,  your  petitioner  was  repeatedly  threatened  by  the  Honourable  the 
Commissioner  of  Crown  Lands  for  the  province  of  Ontario,  that  unless  he  abandoned  his 
rights  in  the  said  streams,  the  Government  of  Ontario  would  cancel  the  licenses  which 
your  petitioner  held  for  getting  out  timber  on  the  limits  tributary  to  the  said  streams, 
and  the  said  commissioner  endeavoured,  by  such  threats,  to  force  your  petitioner  to  dis- 
continue his  .said  proceedings,  which  your  petitioner  refused  to  do,  as  he  felt  that  the 
Government  of  Ontario  had  no  right  to  interfere  between  him  and  a  private  firm,  when 
he  was  simply  a.sserting  his  legal  rights. 

(24'.)  The  said  firm  of  "  Boyd,  Caldwell  &  Son,"  having  been  defeated  by  the  Court 
of  Chancery,  in  their  attempt  to  invade  the  rights  of  your  petitioner,  and  as  your 
petitioner  believes,  beiilg  advised  that  the  said  decree  was  in  accordance  with  the  laws 
of  this  province,  applied  to  the  Government  of  Ontario  to  introduce  into  the  legislature 
of  (Jntario,  a  bill  for  the  purpose  of  depriving  your  petitioner  of  the  benefit  of  the  said 
decree,  and  of  enabling  them   to  participate  in  the  enjoyment  of  the  rights  in  the  said 

rge  a  sum  ot  money, 
lonourable  the  Com- 
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that  province,  intixxluce  the  bill  which,  with  a  few  important  amendments,  was  finally 
I>a.vse<l  by  the  said  legislature,  and  received  the  assent  of  the  Lieutenant-Governor  undt^- 
the  title  of  "An  Act  for  protecting  the  Public  Interests  in  Rivers,  Streams  and  Creeks." 
(Chap.  11.) 
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(25.)  Your  petitioner  most  respectfully  begs  leave  to  submit  to  your  Excellency  the 
pamphlet  annexed  to  this  petition,  and  as  forming  part  thereof  containing : — 

(«.)  A  printed  copy  of  the  said  bill,  as  originally  introduced  into  the  legislature  of 
Ontario. 

(6.)  A  protest  issued  by  your  petitioner  against  the  passage  of  the  said  bill,  and 
which  protest  was  in  the  hands  of  members  of  the  Government  of  Ontario  and  of  mem- 
bers of  the  legislature  of  Ontario,  before  the  second  reading  of  the  said  bill  was  moved. 

(c.)  A  record  of  the  proceedings  in  the  legislative  assembly  of  Ontario,  at  the 
various  stages  of  the  bill  in  that  legislature,  together  with  the  addresses  of  the  members 
of  the  legislature  upon  the  bill. 

(d.)  The  said  bill  as  finally  passed. 

(e.)  A  few  extracts  from  leading  newspapers  within  the  province,  containing  ex- 
pressions of  public  opinion  in  regard  to  the  merits  of  the  said  bill. 

(26.)  Your  petitioner  most  respectfully  and  humbly  submits  : 

Firstly.  That  the  said  Act  is  idtra  mres  of  the  legislature  of  Ontario,  inasmuch  as  the 
questions  assumed  to  be  effected  thereby,  relate  exclusively  to  the  trade  and  commerce 
of  the  Dominion  of  Canada,  and  therefore  can  only  be  dealt  with  by  the  Parliament  of 
Canada. 

Secondly.  That  the  streams  in  question,  although  not  navigable  or  floatable,  when 
in  a  state  of  nature,  and  unimproved,  yet  by  reason  of  the  expenditure  of  your  petitioner 
in  improving  the  same,  have  become  navigable  for  certain  purposes,  and  therefore  the 
said  stieams  are  now  under  the  exclusive  control  of  the  Dominion  of  Canada,  and  the 
legislature  of  Ontario  cannot  legislate  in  respect  thereto. 

Thirdly.  That  the  said  Act  is  unconstitutional,  in  this,  that  it  assumes  to  deprive 
your  petitioner  of  extensive  and  important  private  rights,  without  providing  adequate 
compensation  therefor. 

Fourthly.  That  the  legislation  embodied  in  the  said  Act  is  contrary  to  sound  prin- 
ciples of  legislation,  because  it  is  e.r.  post  facto  in  it  operation  ;  because  it  represents 
interference  on  the  part  of  the  government,  at  the  instance  of  one  private  individual,  of 
his  rights  ;  because  it  declares  that  to  be  the  law  in  the  past,  which  the  courts  of  the 
province  of  Ontario  have  declared  not  to  Ije  the  law,  the  decisions  of  such  courts  having 
been  ratified  and  approved  of  by  the  legislature  of  Ontario,  upon  the  revision  of  the 
statutes  of  Ontario,  in  the  year  1877.  Besides  the  legislature  of  Ontario  has,  without 
any  demand  in  the  public  interest,  assumed  to  interfere  with  private  parties  engaged  in 
litigation,  and  while  such  litigation  is  still  snh  jndice.  Because  it  is  in  detriment  of 
vested  rights,  and  because  it  is  at  variance  with  the  legislation  of  the.  Dominion  of 
Canada,  in  respect  to  the  public  use  for  timber  and  log-driving  purposes,  of  improvements 
on  private  streams. 

Your  petitioner  most  respectfully  and  humbly  submits: 

That  an  Order  should  be  made  by  your  Excellency  for  the  disallowance  of  the  said 
Act. 

And  your  petitioner  will  ever  pray. 

PETER  McLaren. 

Further  Petition  from  Mr.  McLaren. 

To  His  Excellency  the  Right  Honourable  the  Marquis  of  Lorn",  K.T.,  G.C.M.G.,  P.C., 
Governor  General  of  the  Dominion  of  Canada. 

The  petition  of  Peter  McLaren,  of  the  town  of  Perth,  in  the  county  of  Lanark, 
lumberman,  , 

Humbly  showeth  : 

That  since  your  petitioner  had  the  honour  of  presenting  his  petition  to  your  Excel- 
lency, praying  that  the  Act  passed  by  the  legislature  of  the  province  of  Ontario  at  its 
last  session  of  the  House  of  Assembly  of  that  province,  intituled  :  "  An  Act  for  Protect- 
ing the  Public  Interests  in  Rivers,  Streams  and  Creeks,"  be   disallowed  by  your  Excel- 
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lency,  your  petitioner  begs  to  state  that  Messrs.  Boyd,  Caldwell  &  Son  have  cut  away  th^ 
dam  constructed  by,  and  belonging  to,  your  petitioner,  at  the  foot  of  Long  Lake,  in  the 
township  of  Clarendon,  one  of  the  improvements  referred  to  in  the  said  petition. 

2.  Such  dam  was  erected  by  your  petitioner  for  the  purpose  of  retaining  the  water 
coming  down  tlie  stream  known  as  the  Mississippi,  and  reserving  it  until  the  timber  and 
lof^  which  your  petitioner  cuts  on  the  lands  and  timber  limits  in  the  neighbourhood  of 
that  stream  and  its  tributaries  belonging  to  him,  are  driven  down  to  this  part  of  said 
river,  and  without  which  it  would  be  impossible  for  your  petitioner  to  drive  his  timber 
or  saw-logs  from  the  head-waters  of  the  said  stream  down  the  same  in  one  season. 

3.  The  said  dam  was  an  expensive  structure,  costing  a  large  sum  of  money,  to  wit, 
in  or  about  the  sum  of  three  thousand  dollars. 

4.  The  said  Messrs.  Boyd,  Caldwell&Son  have  likewise  taken  forcible  possession  of  adam 
erected  by  your  petitioner  at  the  outlet  of  Buckshot  Lake,  and  being  at  the  heaci  of  Buck- 
shot Creek,  and  have  prevented  and  are  preventing  your  petitioner's  men  who  come  and  are 
engaged  in  driving  his  logs  down  the  Buckshot  Creek  f  ropa  permitting  the  water  retained 
in  and  by  the  dam  to  flow,  as  required  by  your  petitioner  to  flush  the  said  creek,  so  as 
to  give  a  sufficient  d-^pth  of  water  in  the  same,  to  enable  your  petitioner  to  float  his  logs 
down  to  the  Mississippi. 

5.  The  said  Me.ssr.s.  Boyd,  Caldwell  &  Son  on  the  14th  day  of  the  present  month  of 
April,  demanded  of  your  petitioner  that  he  should  fix  the  tolls  at  which  he  would  per- 
mit their  logs  to  pass  through  your  petitioner's  impi'ovements  on  the  said  Mississippi 
stream  and  Buckshot  Creek,  threatening  that,  in  default  of  your  petitioner  allowing 
them  to  pa.ss  their  logs  through  the  said  improvements,  they  would  cut  his  dams,  men- 
tioning, especially,  the  dams  at  the  foot  of  Long  Lake  and  at  the  High  Falls. 

6.  Your  petitioner,  refusing  to  recognize  the  validity  of  the  said  Act,  for  which  he 
has  petitioned  the  disallowance,  for  tjie  reasons  set  forth  in  the  former  petition  to  your 
Excellency,  declined  to  permit  the  passage  of  the  logs  of  the  said  Messrs.  Boyd,  Cald- 
well it  Son  through  his  improvements,  or  to  fix  any  toll  for  the  passage  thereof,  but  he 
renewed  his  former  offer  of  permitting  their  passage  if  the  said  Messrs.  Boyd,  Caldwell 
&  Son  would  acknowledge  your  petitioner's  proprietory  rights,  and  pay  the  co^ts  of  the 
litigation  caused  by  the  unjust  attempt  to  force  a  passage  through  his  improvements. 

7.  The  reply  of  Messrs.  Boyd,  Caldwell  &  Son  is  the  destruction  of  your  petitioner's 
-dam  at  the  foot  of  Long  Lake,  and  the  taking  possession  by  force  of  his  dam  at  or  near 
the  outlet  from  Buckshot  Lake. 

8.  Your  petitioner  is  advised  that  so  long  as  the  said  Act  remains  in  force,  and  un- 
less and  until  it  is  disallowed  by  your  Excellency,  as  your  petitioner  humbly  prays  it 
may  he,  your  petitioner  has  no  redress  in  the  courts  for  the  destruction  of  his  pro- 
perty or  to  prevent  the  destruction  of  other  dams  and  improvements  made  by  him  on 
the  .said  streams,  which  the  said  Messrs.  Boyd,  Caldwell  &  Son  threaten,  and  will,  as 
your  j>etitioner  believes,  do,  unless  the  said  Act  be  disallowed  without  unnecessary 
delay. 

?'  y*^^.^  petitioner  is  further  advised  that  under  the  provisions  of  said  Act,  express 
permission  is  given  to  all  and  every  person  driving  logs  down  the  said  stream  (or  other 
Htreams)  to  remove,  in  the  language  thereof,  "  any  obstruction  from  such  river,  creek  or 
stream  ♦  ♦  ;♦:  necessary  to  facilitate  the  floating  and  transmitting  of  such 
saw-logs         ♦  ♦  *         clown  the  same,"  and  it  is   under  colour  and  pretense  of 

this  unrighteous  provision,  that  the  said  Messrs.  Boyd,  Caldwell  &  Son  are  now  acting 
in  destroying  your  petitioner's  property. 

10.  Under  these  circumstances,  entailing  great  and  serious  loss  on  your  petitioner, 
ho  venture.8  again  hvmbly  to  represent  to  your  Excellency  that,  in  addition  to  the  other 
reasons  given  by  hitn  in  the  said  former  petition  for  the  disallowance  of  the  said  Act, 
your  j)etitioner  will  lie  prevented  by  those  acts  of  waste,  from  getting  his  logs  to  his 
mills,  and  will  susUin,  and  has  alre^uly,  sustained  great  damage  by  the  high-handed  acts  of 
the  .Haid  Messrs.  Boyd,  Caldwell  <t  Son,  and  he  fears  that  much  of  his  said  property  will 
»>e  irre|Minibly  destrt»yed,  for  which,  so  long  as  the  said  Act  remains  in  force,  your  peti- 
tioner is  absolutely  without  redress. 
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Your  petitioner,  therefore,  prays  that  your  Excellency  may  be  graciously  pleased  to 
take  the  matter  of  the  disallowance  cf  the  said  Act  into  your  Excellency's  consideration 
at  an  early  day,  and  to  disallovv  the  same,  and  your  petitioner,  as  in  duty  bound,  will 
ever  pray. 

PETER  McLaren. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  iilst  May,  1881. 

Department  of  Justice,  Ottawa,  17th  May,  1881. 

I  have  the  honour  to  report,  with  respect  to  an  Act  passed  by  the  legislature  of 
the  province  of  Ontario  at  its  last  session  (chap.  11),  intituled  :  "An  Act  for  Protect- 
ing the  Public  Interests  in  Rivers,  Streams  and  Creeks." 

Application  for  the  disallowance  of  this  Act  has  been  made  by  Mr.  Peter  McLaren, 
of  the  town  of  Perth,  lumber  manufacturer,  on  the  ground,  in  effect,  that  the  Act  in 
question  deprives  him  of  vested  private  rights  without  compensation,  and  practically  re- 
verses the  decision  of  the  Court  of  Chancery  in  a  case  brought  by  him  against  one  Cald- 
well, whereby  Mr.  McLaren's  exclusive  right  to  the  use  of  improvements  erected  By  him, 
or  those  through  whom  he  claims,  on  certain  streams  in  the  province  of  Ontario,  was  es- 
tablished by  a  decree  of  the  court. 

The  Act,  by  its  first  section,  declared  that  all  persons  have,  and  always  have  had, 
during  the  spring,  summer  and  autumn  freshets,  the  right  to  float  and  transmit  saw- 
logs,  ifec,  down  all  rivers,  creeks  and  streams,  in  respect  of  which  the  legislatuie  of 
Ontario  has  authority  to  give  this  power,  and  in  case  it  may  be  necessary  to  remove  any 
obstruction  from  river,  creek  or  stream,  or  construct  any  apron,  dam,  &c.,  necessary  to 
facilitate  the  floating  of  saw-logs,  cfec,  down  the  same,  it  shall  be  lawful  for  the  person 
requiring  to  float  down  the  saw-logs,  ifec,  to  construct  such  apron,  dam,  kc. 

The  second  section  declares  that,  in  case  any  person  shall  construct,  in  or  upon  such 
river,  creek  or  stream,  any  such  apron,  dam,  itc,  or  shall  otherwise  improve  the  floata- 
bility  of  such  river,  ci-eek  or  stream,  such  persons  shall  not  have  the  exclusive  right  to 
the  use  or  control  thereof,  but  all  persons  shall  have  a  right  to  use  them,  subject  to  the 
payment,  to  the  person  who  has  made  such  constructions  and  improvements,  of  reason- 
able tolls. 

The  third  section  extends  the  operations  of  sections  1  and  2  to  all  rivers,  creeks  and 
streams  mentioned  in  the  first  section,  and  to  all  constructions  and  improvements  made 
therein,  whether  the  bed  of  the  river,  &c.,  or  the  lands  through  which  it  runs,  belongs  to 
the  crown  or  not. 

The  fourth  section  empowers  the  Lieutenant-Governor  in  Council  to  fix  the  amounts 
which  any  person  entitled  to  tolls  under  the  Act,  shall  be  at  liberty  to  charge  on  saw  ■ 
logs,  &c. 

The  fifth  section  extends  the  previous  provisions  of  the  Act  to  all  such  construc- 
tions and  improvements  as  may  hitherto  have  been  made,  as  well  as  to  those  hereafter 
constructed. 

The  sixth  section  gives  to  all  persons  driving  saw-logs,  &c.,  down  the  streams,  the 
right  to  go  along  the  banks. 

The  seventh  and  last  section  declares  that,  if  any  suit  is  now  pending,  the  result  of 
which  will  be  changed  by  the  passage  of  this  Act,  the  court  may  order  the  costs  of  the 
suit  to  be  paid  by  the  party  who  would  have  been  required  to  pay  the  costs,  if  the  Act 
had  not  been  passed. 

It  is  tolerably  clear  that  this  section  refers  specially  to  the  suit  of  McLaren  against 
Caldwell,  above  referred  to. 

It  appears  that  Mr.  McLaren  is  the  owner  of  certain  streams,  which  he  makes  use 
of  for  the  purpose  of  floating  down  saw-logs  from  the  timber  limits  from  which  he  takes 
the  same,  for  the  purposes  of  his  business  as  a  lumber  manufacturer. 
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Mr.  Caldwell  is  also  a  lumber  manufacturer,  owning  timber  limits  in  the  neighbour- 
ho<xl  of  those  owned  by  Mr.  McLaren. 

He  attempted  to  float  bis  logs  down  Mr.  McLaren's  streams,  and  through  his 
improvements. 

To  prevent  his  doing  so,  the  suit  in  Chancery  above  referred  to  was  instituted,  and 
a  decree  was  made  declaring  Mr.  McLaren  exclusively  entitled  to  the  use  of  the  streams 
and  improvements,  and  restraining  Mr.  Caldwell  from  floating  his  logs  down  the  same. 
That  case  has  been  appealed  to  the  Court  of  Appeal.  The  effect  of  the  Act  now  under 
consideration  must  necessarily  be  to  reverse  the  decision  of  this  suit. 

Had  this  Act,  instead  of  giving  to  any  person  desiring  to  make  use  of  the  streams, 
the  light  to  use  the  same  upon  payment  of  certain  tolls,  absolutely  expropriated  the 
whole  ownership  of  the  streams  for  the  public  use,  and  provided  a  means  of  compensat- 
ing the  owners  for  the  property  so  taken  from  them,  it  would  be  less  objectionable  in  its 
features. 

The  effect  of  the  Act,  as  it  now  stands,  seems  to  be  to  take  away  the  use  of  his 
property  from  one  person  and  give  it  to  another,  forcing  the  owner,  practically,  to  become 
a  toll-keeper  against  his  will,  if  he  wishes  to  get  any  compensation  for  being  thus 
deprived  of  his  rights. 

I  think  the  power  of  the  local  legislatures  to  take  away  the  rights  of  one  man 
and  vest  them  in  another,  as  is  done  by  this  Act,  is  exceedingly  doubtful,  but  assuming 
that  such  right  does,  in  strictness,  exist,  I  think  it  devolves  upon  this  government  to 
see  that  such  power  is  not  exercised,  in  flagrant  violation  of  private  rights  and  natural 
justice,  especially  when,  as  in  this  case,  in  addition  to  interfering  with  private  rights  in 
the  way  alluded  to,  the  Act  overrides  a  decision  of  a  court  of  competent  jurisdiction,  by 
declaring  retrospectively  that  the  law  always  was,  and  is,  different  from  thut  laid  down 
by  the  court. 

In  reporting  upon  a  reserved  Bill  of  the  Prince  Edward  Island  legislature  in  1876, 
the  then  Acting  Minister  of  Justice  reported  to  Council,  and  his  Excellency  was'^dvised 
to  withhold  his  assent  from  the  Bill,  one  of  the  grounds  being  that  the  Bill  was  retro- 
spective in  its  effect  ;  that  it  dealt  with  the  rights  of  the  parties  then  in  litigation,  and 
that  there  was  no  provision  saving  the  rights  of  private  parties. 

On  the  whole,  I  think  the  Act  should  be  disallowed.  I  recommend,  therefore,  that 
the  Act  passed  by  the  legislature  of  Ontario  at  its  last  session,  intituled  :  "  An  Act 
for  protecting  the  Public  Interests  in  Rivers,  Streams  and  Creeks,"  be  disallowed. 

JAMES  McDonald, 

Minister  of  Justice, 

per  J.  A.  M. 

[Proclamation  disallowing  the  Act  above  mentioned,  published  in  the  Canada  Gazi'.tte  on 
Die  2l8t  day  of  May,  1S81.     Vol.  XIV.,  No.  ^7,  p.  1599.] 

Lieutenant-Governor  of  Ontario  to  the  Secretary  of  State. 

Government  House,  Toronto,  22nd  October,  1881. 
Sir, —Adverting  to  previous  correspondence  on  the  subject  of  the  disallowance  by 
his  Excellency  the  Governor  General  in  Privy  Council,  of  the  Act  of  the  legislature 
of  the  province  of  Ontario,  passed  in  the  44th  year  of  Her  Majesty's  reign,  chapter 
eleven,  and  intituled  :  "  An  Act  for  protecting  the  Public  Interests  in  Rivers,  Streams 
and  Creeks,"  I  have  now  the  honour  of  transmitting,  for  the  consideration  of  his 
Excellency  the  (Jovernor  General  in  Council,  a  copy  of  an  Or-der  in  Council  approved 
by  me  the  14th  insUnt,  and  of  the  report  of  the  Honourable  Mr.  Crooks,  Attorney- 
General,  pro  tempore,  therein  alluded  to. 


I  have,  kc, 

3.  B.  ROBINSON, 

Lieutenant-Governor  of  Ontario. 


J 


44  VICTORIA,  1881.  179 


Report  of  the  Hon.  Mr.  Crooks,  Acting  Attorney-General.,  approved  hy  His  Honour  the 
Lieutenant-Governor  in  Cotmcil  on  the  l^th  October,  1881. 

The  report  of  the  undersigned  to  his  Honour  the  Lieutenant-Governor  of  Ontario, 
respecting  the  disallowance  by  his  Excellency  the  Governor  General  in  Privy  Council, 
of  the  Act  of  the  legislature  of  the  province  of  Ontario,  passed  in  the  44th  year  of 
Her  Majesty's  reign,  chapter  eleven,  and  intituled  :  "  An  Act  for  protecting  the  Public 
Interests  in  Rivers,  Streams  and  Creeks,"  respectfully  showeth  as  follows : — 

1.  This  Act  was  passed  on  the  4th  March,  1881.  It  was  received  by  his 
Excellency  the  Governor  General  on  the  26th  of  the  same  month,  and  on  the  19th  of 
May  following  was  disallowed  by  him — "by  and  with  the  advice  of  his  Privy  Council" 
— on  the  report  of  the  Honourable  the  Minister  of  Justice,  dated  the  17th  of  May. 
This  disallowance  was  published  in  the  Canada  Gazette  on  the  21st  of  May,  but  no 
other  notice  was  received  by  the  Government  of  Ontario  until  his  Honour  the 
Lieutenant-Governor,  by  his  despatch  of  the  26th  May  to  the  Honourable  the  Secretary 
of  State,  had  requested  to  be  furnished  by  the  Government  of  Canada,  with  a  state- 
ment of  the  grounds  upon  which  his  Excellency  had  been  advised  to  disallow  an  Act, 
which  was  undoubtedly  in  respect  of  matters  placed  by  the  British  North  America  Act 
under  the  authority  of  the  legislature  of  this  province. 

In  reply,  his  Honour,  on  the  30th  of  May,  received  the  despatch  of  the  Honourable 
the  Secretary  of  State,  with  a  copy  of  the  order  of  his  Excellency  the  Governor 
General  in  Privy  Council,  based  on  the  report  of  the  committee  of  the  Honourable 
the  Privy  Council,  and  adopting  the  reasons  set  forth  in  the  report  of  the  Honourable 
the  Minister  of  Justice  of  the  17th  of  May  for  the  disallowance  of  this  Act.  This 
report  states  that  Peter  McLaren,  of  the  town  of  Perth,  lumber  manufacturer,  had 
applied  for  the  disallowance  of  this  Act,  on  the  ground  that  it  deprived  him  of  vested 
■private  rights  without  compensation,  and  practically  reversed  the  decision  of  the  Court  of 
Chancery  in  a  case  brought  by  him  against  one  Caldwell,  whereby  Mr.  McLaren's  exclusive 
right  to  the  use  of  improvements  erected  by  him,  or  those  through  whom  he  claimed, 
•on  certain  streams  in  the  province  of  Ontaiio,  was  established  by  a  decree  of  the  court. 

3.  The  Minister  of  Justice,  in  his  report,  sets  out  the  difl'erent  provisions  of  the 
Act  namely  :  the  declaration  of  right  as  expressed  in  the  first  section  of  the  Act, 
that  in  so  far  as  the  legislature  of  the  province  of  Ontario  had  authority  so  to  enact : 
■"  AU  persons  have  and  are  hereby  declared  to  have,  during  the  spring,  summer 
and  autumn  freshets,  the  right  to  float  and  transmit  saw-logs,  timber,  &c.,  down 
■all  rivers,  creeks  and  streams,  in  respect  of  which  the  legislature  of  Ontario  has 
authority  to  give  this  power,  and  in  case  it  might  be  necessary  to  remove  any 
obstructiojis  from  such  river,  creek  or  stream,  or  construct  any  apron,  dam,  etc.,  necessary 
to  facilitate  the  floating  of  saw-logs,  timber,  &c.,  down  the  same,  it  should  be  lawful  for 
the  person  requiring  to  float  down  the  saw-log.s,  timber,  &c.,  to  remove  such  obstruction 
and  to  construct  such  apron,  dam,  &c."  ' 

The  report  also  gives  the  effect  of  the  second  section  of  the  Act  which  declares 
that :  "  In  case  any  person  shall  construct  in  or  upon  such  river,  creek  or  stream,  any 
such  apron,  dam,  &c.,  or  shall  otherwise  improve  the  floatability  of  such  river,  creek  or 
stream,  such  persons  shall  not  have  the  exclusive  right  to  the  use  or  control  thereof ; 
but  all  persons  shall  have  a  right  to  use  them,  subject  to  the  payment  to  the  person  who 
has  made  such  constructions  and  improvements,  of  reasonable  tolls."  By  the  third 
section  of  the  Act,  the  provisions  of  the  first  and  second  sections  are  extended  to  all 
rivers,  creeks  and  streams  mentioned  in  the  first  section  of  the  Act,  and  to  all  construc- 
tions and  improvements  made  therein,  whether  the  bed  thereof  or  the  land  through  which 
it  runs  has  been  granted  by  the  crown  or  not,  and,  if  granted  by  the  crown,  shall  be 
binding  upon  such  grantees  and  their  assigns.  The  fourth  section  empowers  the 
Lieutenant-Governor  in  Council  to  fix  the  amounts  which  any  person  entitled  to  tolls 
under  the  Act  shall  be  at  liberty  to  charge  on  saw-logs,  &c.  The  fifth  section  extends 
the  previous  provisions  of  the  Act  to  all  such  constructions  and  improvements  as  may 
hitherto  have  been  made,  as  well  as  to  those  hereafter  constructed.     The  sixth  section 
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gives  to  all  persons  driving  saw-logs  down  the  streams,  the  right  to  go  along  the  banks. 
The  seventh  and  last  section  declares  that  if  any  suit  is  now  pending,  the  results  of 
which  will  \)e  changed  by  the  passage  of  this  Act,  the  court  may  order  the  costs  of  the 
suit  to  1)6  paid  by  the  party  who  would  have  been  required  to  pay  the  costs,  if  the  Act 
had  not  been  passed. 

4.  The  report  of  the  Minister  of  Justice  thereupon  proceeds  to  state  that  it  is 
tolerably  clear  that  the  last  section  refers  specially  to  the  suit  of  McLaren  against 
Caldwell,  and  offers  the  following  grounds  for  the  disallowance  of  the  Act : 

"  Had  this  Act,  instea<l  of  giving  to  any  person  desiring  to  make  use  of  the  stream, 
the  right  to  use  the  same  upon  payment  of  certain  tolls,  absolutely  expropriated  the 
whole  ownership  of  the  streams  for  the  public  use,  and  provided  a  means  of  compensat- 
int»  the  owners  for  the  property  so  taken  from  them,  it  would  be  less  objectionable  in  its 
features.  The  effect  of  the  Act  as  it  now  stands  seems  to  be  to  take  away  the  use  of  the 
property  from  one  person  and  to  give  it  to  another,  forcing  the  owner  practically  to 
become  a  toll-keeper  against  his  will,  if  he  wishes  to  get  any  compensation  for  being 
deprived  of  his  rights.  I  think  the  power  of  the  local  legislature  to  take  away  the 
rights  of  one  man  and  vest  them  in  another,  as  is  done  by  this  Act,  is  exceedingly 
doubtful ;  but  assuming  that  such  right  does  in  strictness  exist,  I  think  it  devolves  upon 
this  government  to  see  that  such  power  is  not  exercised  in  flagrant  violation  of  private 
rights  and  natural  justice,  especially  when,  as  in  this  case,  in  addition  to  interfering 
with  private  rights  in  the  way  alluded  to,  the  Act  overrides  a  decision  of  a  court  of 
competent  jurisdiction,  by  declaring  retrospectively  that  the  law  always  was  and  is 
different  from  that  laid  down  by  the  court." 

After  reference  to  the  reserved  Bill  of  Prince  Edward  Island,"  "  To  amend  the 
Land  Purchase  Act  of  1875,"  which  failed  to  receive  the  assent  of  the  Governor  General, 
the  minister  concludes  his  reasoning  and  reports  that  "  on  the  whole  "  he  thinks  the 
Act  should  be  disallowed. 

5.  The  application  of  McLaren  for  the  disallowance  of  this  Act  was  considered  and 
given  effect  to,  without  any  notice  to  the  Government  of  Ontario,  and  this  appears  to 
the  jindersigned  to  be  in  direct  violation  of  the  definite  settlement  between  the  miperial, 
Dominion  and  provincial  goverimients  in  the  first  year  of  confederation  respecting 
legislation,  and  the  respective  powers  and  courses  of  procedure  as  to  the  disallowance 
of  Acts,  or  the  assent  to,  or  dissent  of,  bills  reserved,  by  the  imperial  and  Dominion 
governments,  of  Canadian,  and  provincial  enactments  respectively. 

6.  Return  No.  35,  in  the  Sessional  Papers  of  Canada  for  1870,  contains  the  corres- 
pfjndence  on  this  subject  between  the  Imperial,  Dominion  and  Provincial  Governments, 
and  the  order  of  the  Governor  General  in  Privy  Council  of  the  9th  June,  1868,  approv- 
ing of  the  memorandum  of  the  Minister  of  Justice  (then  Mr.  J,  A.  Macdonald),  of  the 
8th  June,  1868,  which  laid  down  as  the  result  of  the  full  and  complete  consideration 
given  by  him  to  this  subject,  a  definite  basis  for  governing  all  questions,  and  the 
respective  relations  of  the  several  authorities  concerned.  The  express  object  of  this 
memorandum  was  the  settlement  of  the  course  to  be  pursued  by  the  Governor  General 
in  Council  with  respect  to  Acts  passed  by  the  provincial  legislatures,  in  the  exercise, 
under  the  British  North  America  Act,  of  the  same  powers  of  disallowance,  which  had 
always  theretofore  belonged  to  the  Imperial  Government,  with  respect  to  Acts  passed 
by  the  province  of  Canada. 

7.  The  memorandum  states  that  of  late  years  the  Imperial  Government  has  not  as  a 
general  rule,  interferetl  with  the  legislation  of  colonies  having  representative  institu- 
tions and  responsible  government,  except  in  the  cases  specially  mentioned  in  the 
instructions  to  the  governors,  or  in  matters  of  imperial,  and  not  merely  local  interest ; 
that  under  the  present  constitution  of  Canada,  the  general  government  would  be  called 
upon  U}  consider  the  propriety  of  allowance  or  disallowance  of  provincial  Acts  much 
more  frequently  than  Her  Ma,j&sty'8  Government  had  been  with  respect  to  colonial  enact- 
ments; that  in  deciding  that  any  Act  of  the  provincial  legislature  should  be  disallowed 
or  sanctioned,  the  government  must  not  only  consider  whether  it  affects  the  interests  of 
the  whc.le  Dominion  or  not,  but  also  whether  it  would  be  unconstitutional,  in  exceeding 
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the  jurisdiction  conferred  on  local  ^legislatures,  and  in  cases  where  the  jurisdiction  is 
concurrent,  whether  it  clashes  with  the  legislation  of  the  Dominion  Parliament ;  that 
it  was  of  importance  that  the  course  of  local  legislation  should  be  interfered  with  as 
little  as  possible,  and  the  power  of  disallowance  exercised  with  great  caution,  and  only 
in  cases  where  the  law  and  general  interests  of  the  Dominion  imperatively  demanded, 
and  the  Minister  of  Justice  thereupon  recommended  that  the  following  course  should  be 
pursued  : — 

"  That  on  the  receipt,  by  your  Excellency,  of  the  Acts  passed  in  any  province, 
they  be  referred  to  the  Minister  of  Justice  for  report,  and  that  he,  with  all  convenient 
speed,  do  report  as  to  those  Acts  which  he  considers  free  from  objection  of  any  kind, 
and  if  such  report  be  approved  of  by  your  Excellency  in  Council,  that  such  approval  be 
forthwith  communicated  to  the  provincial  government. 

"That  he  makes  a  separate  report,  or  reports,  on  those  Acts  which  he  may 
consider, — 

"1.  As  being  altogether  illegal  or  unconstitutional  ; 

"2.  As  illegal  or  unconstitutional  in  part ; 

"  3.  In  cases  of  concurrent  jurisdiction,  as  clashing  with  the  legislation  of  the 
general  Parliament ; 

"4.  As  affecting  the  interests  of  the  Dominion  generally. 

"  And  that  in  such  report  or  reports,  he  gives  his  reasons  for  his  opinions  : — 

"  That  when  a  measure  is  considered  only  partially  defective,  or  when  objectionable 
as  being  prejudicial  to  the  general  interests  of  the  Dominion,  or  as  clashing  with  its 
legislation,  communication  should  be  had  with  the  provincial  government  with  respect 
to  such  measure,  and  that  in  such  case  the  Act  should  not  be  disallowed,  if  the  general 
interests  permit  of  such  a  course,  until  the  local  government  has  an  opportunity  of 
considering  and  discussing  the  objections  taken,  and  the  local  legislature  has  also 
an  opportunity  of  remedying  the  defects  found  to  exist." 

8.  The  order  of  the  Governor  General  in  Council  and  a  copy«of  this  memorandum 
were  officially  connnunicated  to  the  Lieutenant-Governors  of  Ontario,  Quebec,  Nova. 
Scotia  and  New  Brunswick,  for  the  information  and  guidance  of  their  governments  ; 
and  also  by  the  Governor  General,  in  his  despatch  of  the  11th  March,  1869,  to  the 
Imperial  Government,  showing  that,  as  an  Act  of  state,  the  Dominion  Government 
held  itself  to  be  bound  by  the  principles  and  courses  of  procedure  so  laid  down  and 
settled  upon,  in  the  exercise  of  this  power  of  disallowance  under  the  Confederation  Act. 

9.  Until  the  disallowance  of  the  present  Act,  these  principles  and  procedure  had 
been  universally  observed  by  the  Governor  General  in  Council,  in  regard  to  all  Acts 
passed  by  any  of  the  provincial  legislatures,  in  which  any  question  of  disallowance 
was  raised,  and  the  different  ministers  of  Justice  hitherto  have,  in  their  reports,  pre- 
scribed by  the  Order  in  Council  of  the  9th  June,  1868,  strictly  kept  within  such 
principles  and  have  followed  the  specified  procedure. 

10.  It  will  be  seen  that  it  was  definitely  settled  that  the  several  objections  to  any 
Act  which  the  Minister  of  Justice  was  authorized  to  report  upon,  were  confined  to 
cases  : — 

(1.)  Where  the  Act  was  altogether  or  in  part  constitutional,  i.  e.,  not  within  the 
subjects  of  provincial  legislation  authorized  by  the  Act  of  confederation  ; 

(2.)  Which  might  be  within  the  subject  of  both  Dominion  and  provincial  legisla- 
tion so  authorized,  when  the  latter  clashes  with  the  former  ;  and 

(3.)  Affecting  the  rights  or  interests  of  the  Dominion  generally,  as  distinguished 
from  provincial  or  local. 

And  the  Minister  of  Justice  was  also  required  to  set  forth  his  reasons  for  reporting 
against  any  provincial  Act  on  any  of  these  grounds,  and  in  every  such  case  the  provin- 
cial government  was  to  have  an  opportunity  of  considering  and  discussing  the  objections 
taken,  and  of  remedying  any  defect. 

11.  It  is,  therefore,  manifest  that  the  Minister  of  Justice,  in  reporting  against  the 
Act,  in  the  present  case,  has  disregarded  the  plain  duty  imposed  upon  him  by  the  terms, 
under  which  the  Dominion  Government  bound  itself  to  the  different  provinces  to  exer- 
cise this  power. 
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12  The  o-rounds  taken  by  him  are  the  renewal  of  the  same  reasons  on  which  an 
amencTnient  w*  s  proposed  in  the  Legislative  Assembly,  on  the  third  reading  of  the  bill, 
when  Mr.  Meredith  moved,  seconded  by  Mr.  Morris,  "  That  while  the  House  is  willing 
to  pass  such  enactments  as  may  be  necessary  for  protection  of  the  public  interests  in 
rivers,  streams  and  creeks,  it  is  of  opinion  that  the  bill  is  calculated  to  interfere  with 
important  private  interests,  without  making  adequate  compensation  for  such  interfer- 
ence, and  is,  therefore,  opposed  to  sound  principles  of  legislation,  and  calculated  to  form 
a  dangerous  precedent,  and  ought  not,  as  now  framed,  to  become  law."  The  motion 
was  lost  on  a  division,  by  a  vote  of  23  to  56. 

1 3.  The  Minister  of  Justice  also  argAes  that  if  this  Act  had  absolutely  appropriated 
the  whole  ownership  of  the  streams  for  the  public  use,  and  provided  compensation,  it 
would  l)e  less  objectionable  in  its  features.  The  minister  has  not  ventured  to  deny  the 
legislative  authority  of  the  provinces  to  so  enact,  if  thought  expedient  in  the  public 
interest.  The  point  of  his  objection  is — "  That  the  Act  seems  to  take  away  the  use  of 
his  (the  owner's)  property  from  one  person,  and  give  it  to  another,  forcing  the  owner, 
practically,  to  become  a  toll-keeper  against  his  will,  if  he  wishes  to  get  any  compensa- 
tion, for  being  thus  deprived  of  his  rights." 

The  mode  of  compensation,  which  would  be  just  to  all  parties,  is  certainly  a  matter 
to  be  considered  and  determined  by  the  representatives  of  the  people  in  provincial  Par- 
liament assembled,  and  not  by  the  Minister  of  Justice  or  the  Dominion  Government,  on 
the  private  ex  'parte  statement  of  a  private  individual. 

1 4.  If  the  Minister  of  Justice  had  considered  the  language  of  the  first  section  of 
the  Act,  it  would  have  informed  him  in  distinct  terms  that  the  legislature  had,  in  the 
exercise  of  one  of  its  most  valued  attributes,  declared  and  settled  the  common  law  of  the 
province  on  the  subject  of  its  rivers  and  streams,  and  corrected  the  erroneous  interpre- 
tation of  certain  statutes  relating  thereto. 

15.  Until  the  decision  of  the  vice-chancellor,  in  the  suit  of  McLaren  vs.  Caldwell, 
gave  colour  to  the  exclusive  pretensions  of  Mr.  McLaren  that  he  could  absolutely  debar 
any  proprietor  farther  up  the  river,  from  enjoying  the  facilities  supplied  by  its  waters, 
on  the  ground  that  he  (McLaren)  owned  its  bed,  and  had  made  improvements  on  his 
own  land,  the  province  did  not  become  aware  that  so  injurious  a  conclusion  was  possible ; 
and  that  the  imperative  duty  was  at  once  imposed  on  the  provincial  legislature,  to 
Kettle  beyond  further  question,  that  the  use  of  all  rivers  ar>d  streams  within  prv)vincial 
Jurisfhction,  for  floating  down  saw-logs  and  timber,  whether  their  beds  were  patented  or 
not,  were  of  common  and  public  right,  and  that  the  owner  of  such  lands  could  not  law- 
fully control  such  stream,  to  the  exclusion  of  other  persons  desirous  of  using  the  same 
for  such  purpose. 

16.  The  public  revenue  of  the  province  and  the  interests  of  all  other  persons  would 
otherwise  be  practically  at  the  mercy  of  every  proprietor  who  had  the  advantageous 
jKisition  of  Mr.  McLaren,  and  the  activity  and  impetus  which,  from  the  first  settlement 
u\  tlie  province,  h'lve  prevailed  in  the  manufacture  of  lumber,  would  have  become  para- 
lyzed, to  the  great  injury  of  provincial  interests ;  it  being  not  only  the  undoubted  right 
but  the  pressing  duty  of  the  Ontario  legislature  to  correct  any  construction  of  the  pro- 
vincial law  which  was  contrary  to  the  long  usage  and  course  of  practical  enjoyment  of 
such  easements,  and  would  cause  such  great  loss  and  injury,  the  legislature  could 
further  imjK)se  such  regulations  as  it  thought  reasonable,  without  being  subjected  to 
any  Kuch  reflection  as  the  Minister  of  Justice  thought  fit  to  employ,  when  he  reported 
thit  the  provincial  legislature  had  exercised  its  power,  in  "flagrant  violation  of 
priv.'ite  rights  and  natural  justice." 

17.  In  giving  effect  to  the  report  of  the  Minister  of  Justice,  the  Dominion  Govern- 
ment has  disregarded  provincial  rights  of  legislation,  clearly  and  solemnly  defined  and 
settled  by  the  Order  in  Council  of  the  9th  June,  1868.  The  attempt  of  the  Dominion 
Governnient  to  review  the  provisions  of  an  Act,  passed  by  the  provincial  legislature  on 
a  subject  within  its  competency  under  the  British  North  America  Act,  was  a  wrongful 
interference  with  the  constitutional  rights  of  self-government  possessed  by  each 
province. 
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18.  The  British  North  America  Act  shows  that,  while  the  different  provinces  were 
federally  united  in  one  dominion,  with  constitutions  similar  in  principle  to  the  British, 
the  respective  executive  legislative  powers  and  authorities  of  the  provincial  and 
Dominion  governments  were  also  defined  and  dealt  with,  as  alike  sovereign  in  their 
nature,  within  the  limits  of  the  subjects  assigned  to  each  respectively. 

The  Confederation  Act  was  intended  to  give  practical  effect  to  the  exercise  of  the 
fullest  freedom  in  the  administration  and  control  in  local  matters  within  each  province, 
which  was  the  main  object  of  Quebec  and  Ontario,  especially,  in  seeking  such  union. 
This  fundamental  principle  of  local  self-government  runs  through  the  whole  of  this  con- 
stitutional Act,  and  in  order  that  it  may  be  preserved  intact,  the  utmost  vigilance  on 
the  part  of  every  province  should  be  constantly  alive  to  every  attempt  of  the  central 
government  to  transfer  the  control  of  local  affairs  from  the  government  having  the 
greatest  interest  in  them,  and  possessing  the  fullest  knowledge  of  them,  and  under  a 
direct  responsibility  to  the  people  of  the  province,  to  a  government  which  necessarily 
has  the  least  knowledge  of,  and  the  smallest  interest  in,  such  matters. 

19.  Not  only  has  the  government  of  the  Dominion  transgressed  the  constitutional 
rights  of  the  province  in  disallowing  an  Act  within  the  competency  of  the  province,  but 
the  recent  decision  of  the  Court  of  Appeal  of  Ontario,  overruling  that  of  the  vice- 
chancellor,  removes  whatever  colour  might  have  existed  for  Mr.  McLaren's  exclusive 
pretensions,  and  leaves  the  objection  of  the  Minister  of  Justice  without  support. 

20.  The  Court  of  Appeal  of  Ontario,  on  the  8th  July  instant,  determined  that  the 
legal  rights  claimed  by  Mr.  McLaren  did  not  exist,  and  in  effect  that,  if  the  rule  of  the 
<5ommon  law  was  not  in  itself  sufficient  to  establish  this  public  easement,  such  was  the 
proper  construction  of  previous  legislation,  and  that  all  rivers,  creeks  and  streams  in  this 
province  were  properly  publici  juris,  for  the  transmission  of  timber  and  saw-logs,  with  the 
like  incidents  as  highways  or  other  easements,  in  which  the  public  possessed  an  interest. 

21.  The  decision  of  the  Court  of  Appeal  recognizes  the  paramount  importance  of 
these  principles  in  fostering  the  lumbering  interests,  in  which  the  province,  as  well  as 
the  manufacturer,  is  pecuniarily  interested,  and  by  which  the  general  public  of  the 
province  ai'e  largely  benefited. 

22.  Whatever  may  be  the  ultimate  determination  of  any  tribunal  on  the  legal 
question,  the  whole  subject-matter  was,  and  is,  within  the  competency  of  the  legisla- 
ture of  Ontario  ;  and  in  any  doubt  as  to  the  law  affecting  the  relative  rights  of  the 
province,  proprietors  and  general  public,  with  respect  to  easements  of  a  public 
nature,  the  whole  course  of  legislation,  imperial,  Canadian  and  colonial,  justified  the 
legislature  of  Ontario  in  dealing  with  the  question  as  it  has  done. 

23.  The  undersigned  is  unable  to  find,  in  the  numerous  Acts  which  have  been 
passed  since  confederation  by  the  different  provinces,  and  which,  under  the  procedure  so 
definitely  settled  by  the  Order  in  Council  of  the  9th  June,  1868,  have  all  been  con- 
sidered and  reported  upon  by  the  Minister  of  Justice  for  the  time  being,  to  the  Gover- 
nor General  in  Council,  that  any  one  of  them  has  been  reported  for  disallowance  upon 
such  ground  as  was  taken  by  the  Minister  of  Justice  in  this  case,  or  upon  any  other 
objections  than  those  defined  by  the  Order  in  Council  of  the  9th  of  June,  1868. 

24.  The  reserved  bill  cited  by  the  Minister  of  Justice  from  Prince  Edward  Island, 
comes  within  a  different  principle,  expressly  provided  for  by  the  confederation  Act,  under 
which  it  is  strictly  constitutional  having  regard  to  the  principles  of  responsible  govern- 
ment, that  the  Lieutenant-Governor,  one  l)ranch  of  the  provincial  legislature,  may,  with 
the  advice  and  consent  of  the  Executive  Council,  invoke  the  authority  of  the  Governor 
General,  and  if  the  circumstances  show  the  bill  to  be  objectionable  to  Dominion  policy, 
•assent  to  it  may  pi*operly  be  refused.  Without  the  assent  of  the  Lieutenant-Governor 
the  bill  is  not  the  Act  of  the  legislature,  of  which  he  forms  an  essential  part. 

25.  There  are  many  illustrations  which  show  that  the  disallowance  of  the 
Act  in  question  was  singular  and  exceptional.  One  of  these  is  the  Act  regulating 
the  estate  of  George  J.  Goodhue.  (See  ante,  pp.  96-101).  The  objections  argued 
in  the  petition  against  the  Act  were  forwarded  by  the  Lieutenant-Governor  of 
Ontario  to  the  Secretary  of  State,    with  his  owki  observation  that  he  regarded  the  prin. 
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ciple  involved  in  the  bill  passed  by  the  assembly  as  very  objectionable  and  forming  a 
dangerous  precedent,  but  that,  in  the  absence  of  instructions  and  on  the  advice  of  his 
council,  he  had  given  it  his  assent.  In  the  report  of  the  Minister  of  Justice  (Sir  John 
A.  Macdonald),  he  refers  to  this  act  as  petitioned  against,  "  but  as  it  is  within  the 
competence  of  the  provincial  legislature,"  recommends  "  that  it  should  be  left  to  its 
operation." 

26.  If  it  had  not  been  for  the  further  position  taken  by  the  Minister  of  Justice  in 
his  report,  that  the  Dominion  Government  had  not  only  the  power,  but  that  it  devolved 
upon  such  government  to  see  that  the  jurisdiction  of  the  provincial  legislature  was  not 
exercised  retrospectively,  in  declaring  that  the  law  was,  and  is,  different  to  that  decided 
by  the  court,  it  would  not  have  been  necessary  to  observe,  that  it  is  one  of  the  duties 
incumbent  on  all  the  legislatures,  and  repeatedly  exercised  by  them,  to  enact  laws  which 
if  deemed  necessary  in  the  public  interest,  should  have  a  retroactive,  as  well  as  future 
operation.  It  is  generally  litigation  or  judicial  decision  which  gives  origin  to  such  reme- 
dial legislation,  and  each  legislature  must  be  supreme  in  determining  the  extent  of  its 
interference,  as  well  as  the  necessity  for  its  action.  There  are  numerous  examples  of 
such  acts  passed  by  the  Imperial  Parliament  and  by  colonial  and  other  legislatures,  as 
well  in  cases  of  litigation  pending,  as  when  there  has  been  a  judicial  decision  to  the 
contrary. 

27.  When  the  Minister  of  Justice  states  in  his  report  that  the  power  of  a  provin- 
cial legislature  to  enact  such  a  law  is  "  exceedingly  doubtful,"  he  has  assumed  a  grave 
responsibility,  for  he  is  the  first  minister  who  has  ventured  upon  such  a  proposition,  and 
that,  too  without  submitting  any  general  grounds  for  an  opinion  which,  if  there  was 
any  foundation  for  it,  would  so  seriously  affect  provincial  autonomy.  The  minister, 
however,  stands  alone  in  his  doubt,  and  his  report  contains  the  first  official  expression 
of  this,  which  has  emanated  from  any  source.  The  contrary  view  has  been  taken  and 
uniformly  acted  upon  by  the  Dominion  Government  since  confederation  till  now,  and 
numerous  examples  exist  to  show  that  the  present  premier  of  the  Dominion,  when  Minister 
of  Justice,  proceeded  upon  a  directly  opposite  conclusion,  and  unequivocally  recogryzed  the 
supreme  legislative  authority  of  the  provincial  legislature,  in  all  subjects  within  its 
jurisdiction,  notwithstanding  its  Acts  had  declared  the  law  to  be  other  than  was  decided 
by  a  court,  or  interfered  with  pending  litigation,  or  had  been  retroactive.  For  instance 
in  the  first  four  years  of  confederation  (not  to  refer  to  subsequent  years  also)  there  are 
to  be  found  the  Ontario  Acts  "Concerning  Sheriff's  sales  of  taxes,"  respecting  the  estate 
of  Sir  Henry  Smith,  "The  Goodhue  Will,"  and  the  numerous  acts  legalizing  invalid 
municipal  by-laws,  all  of  which  were  left  to  their  operation,  notwithstanding  the  objections 
thereto.  A  notable  example  is  the  Act  passed  in  1871,  and  introduced  by  Mr.  Sanfield 
Macdonald's  government,  for  the  express  purpose  of  relieving  the  same  Peter  McLaren 
(the  claimant  here)  and  others  from  the  decision  of  the  Court  of  Common  Pleas  in 
Eiuster  Term,  1870,  in  the  suit  of  the  Corporation  of  the  Township  of  Barrie  against 
John  Gills  and  Peter  McLaren,  defendants,  for  cutting  timber  as  the  licensees  of  the 
crown  on  the  government  road  allowances,which  the  court  held  the  licensees  had  no  right 
to  do,  against  the  possession  and  control  of  the  municipality,  contrary  to  the  express 
decision  of  the  court  that  the  timber  or  road  allowances  could  not  be  taken  as  timber  or 
ungranted  lands  of  the  crown.  Nevertheless,  the  first  section  of  this  Act  declared  and 
enactetl  that,  "  Every  government  road  allowance  included  in  any  crown  timber  license 
heretefore  granted,  or  which  may  hereafter  be  granted,  &c.,  shall  be  deemed  and  taken 
to  be  and  to  have  been  ungranted  lands  of  the  crown,  and  liable,  as  such,  to  be  included 
in  such  license."  The  second  section  declared  the  licensees  have  had  all  the  right  of 
cutting  timber  which  the  court  had  decided  he  had  not  in  the  case  referred  to. 

28.  Upon  this  review  of  the  reasons  which  the  Minister  of  Justice  has  been  pleased 
to  give  for  the  disallowance  of  the  Act  in  question,  the  undersigned  respectfully  submits 
that  they  fail  to  support  his  conclusion,  in  the  particulars  for  which  he  has  advanced 
them  ;  but  the  constitutional  objection.^  to  any  recommendation  for  disallowance  being 
open  to  the  Minister  of  Justice,  in  any  case  within  the  provincial  jurisdiction,  are  so 
decisive  that  it  was  scarcely  neces.sary  foi  the  undersigned  to  have  discussed  such  reasons 
except  to  show  how  unwarranted  they  wore. 
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29.  The  undersigned  considers  that  the  harmony  of  the  relations  between  the 
•central  and  provincial  governments,  so  essential  to  the  beneficial  working  of  the  federal 
system,  can  only  be  preserved  by  confining  the  exercise  of  the  power  of  disallowance 
by  the  Governor  General  in  Council,  to  Acts  objectionable  as  to  their  constitutional 
validity,  or  obnoxious  to  the  laws  or  general  interests  of  the  Dominion,  and  that  the 
Governor  General  in  Council  should  not  assume  to  review  any  of  the  provisions  of  a 
provincial  Act  within  its  competency,  and  thus  wrongfully  interfere  with  the  responsi- 
bility of  the  provincial  government  and  legislature  to  the  people  of  the  province,  to 
whom  alone  they  are  subject,  and  not  to  the  Dominion  Government. 

30.  The  undersigned  therefore  recommends  that  this  government  should  respect- 
fully assert  and  continue  to  assert,  the  responsibility  and  sovereign  authority  of  the 
provincial  legislature  in  considering,  making  and  framing  all  such  laws  respecting  pro- 
perty and  civil  rights  within  the  province,  and  the  other  subjects  exclusively  assigned 
to  it  by  the  Confederation  Act,  as  that  legislature  may  think  best  for  the  welfare  and 
good  go\ernment  of  the  province,  subject  to  the  British  principle  of  constitutional  res- 
ponsibility to  the  people  of  the  province,  and  free  from  any  such  revision  or  control  by 
the  Dominion  Government,  as  has  been  improperly  exercised  by  the  disallowance  of  this 
Act  for  protecting  the  public  interests,  streams  and  creeks,  within  the  jurisdiction  of 
Ontario,  and  that  this  report  be  approved  of,  and  forwarded  by  your  Honour  to  the 
Secretary  of  State,  for  the  information  of  the  Government  of  the  Dominion. 

Respectfully  submitted, 

ADAM  CROOKS, 

Attorney-General,  pro  tempore. 
Attorney-General's  Department, 

Toronto,   12th  July,  1881. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  Srd  April,  1882. 

Department  of  Justice,  Ottawa,  30th  January,  1882. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report,  with  respect  to  the  Acts  passed  by  the 
legislature  of  the  province  of  Ontario,  in  the  year  1881,  as  follows : — 

The  undei'signed  recommends  that  the  power  of  disallowance  be  not  exercised  with 
respect  to  chapters  1  to  4,  6  to  10,  12  to  26,  28  to  37,  39  to  56,  58  to  96,  all  inclusive. 

Chap.  5.  An  Act  to  consolidate  the  Superior  Courts,  establish  a  uniform  system  of 
Pleading  and  Practice,  and  make  further  provision  for  the  due  Administration  of 
Justice.  While  recommending  that  the  power  of  disallowance  be  not  exercised  with 
respect  to  this  Act,  the  undersigned  desii'es  to  point  out  that  that  there  are  provisions 
in  it  which  appear  to  him  ultra  vires  of  the  provincial  legislature.  Among  others,  the 
following  may  be  mentioned  : — 

1.  The  Act  in  effect  assumes  not  only  to  constitute  courts,  but  to  appoint  the 
judges  of  the  courts,  the  appointment  of  whom,  by  the  British  North  America  Act, 
is  vested  in  your  Excellency.  The  Act  unites  and  consolidates  together,  under  the 
name  of  the  Supreme  Court  of  Judicature  for  Ontario,  the  previously  existing  Courts  of 
Appeal,  Queen's  Bench,  Chancery,  and  Common  Pleas,  and  it  divider  the  Supreme  Court 
into  two  permanent  divisions,  one  to  be  called  the  Court  of  Appeal  for  Ontario,  the 
other  the  High  Court  of  Justice  for  Ontario.  The  Act  then  declares  in  effect  that  the 
judges  of  the  previously  existing  courts  shall  be  judges  in  the  new  courts. 

As  the  undersigned  was  of  opinion  that  the  legislature,  in  assuming  to  declare  who 
should  be  judges  in  the  courts,  exceeded  its  legislative  authority,  he  advises  your 
Excellency  to  issue  to  the  respective  judges,  the  necessary  commissions  under  the  great 
seal  of  Canada.  These  commissions  have  been  issued  and  the  authority  of  the  judges 
thereby  been  placed  beyond  question. 
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2.  Section  43  provides  as  follows  : — 

"  No  appeal  shall  lie  to  the  Supreme  Court  of  Canada  without  the  special  leave 
of  such  court  or  of  the  Court  of  Appeal,  unless  the  title  to  real  estate  or  some  interest 
therein  or  the  validity  of  a  patent  is  affected ;  or  unless  the  matter  in  controversy  on 
the  appeal  exceeds  the  sum  or  value  of  $1,000,  exclusive  of  costs;  or  unless  the  matter 
in  question  relates  to  the  taking  of  an  annual  or  other  rent,  customary  or  other  duty 
or  fee,  or  a  like  demand  of  a  general  or  a  public  nature  affecting  future  rights." 

The  undersigned  thinks  the  power  of  a  provincial  legislature  to  pass  such  an 
enactment  is  very  doubtful.  It  is  to  be  observed  however,  that  any  person  aggrieved 
thereby  has  an  easy  mode  of  testing  the  question. 

3.  Section  63  provides  that  the  judges  of  the  county  courts  shall  be  official 
referees  for  the  trial  of  such  questions  as  shall  be  directed  to  be  tried,  and  section  64 
provides  that  when  there  is  no  local  master  of  the  court  at  the  commencement  of  the 
Act,  or  when  a  vacancy  occurs  in  the  office  of  local  master,  the  judge  of  the  county 
court  for  the  county  shall  be  the  local  master,  until  and  unless  another  person  be 
appointed.     As  referees  or  as  local  masters,  the  county  judges  may  receive  fees. 

The  undersigned  thinks  it  doubtful  whether  the  provincial  legislature  can  con- 
stitutionally in  this  manner  appoint  judges,  who  hold  office  by  commission  from  your 
Excellency,  to  other  offices  under  the  provincial  government.  The  expediency  of 
allowing  county  judges  to  act  as  referees  and  local  masters  is  questionable,  and  the 
same  may  at  some  future  time  require  the  consideration  of  Parliament.  Should  Parlia- 
ment think  proper  to  legislate  upon  the  subject,  it  is  evident  that  the  provisions  last 
referred  to  of  the  Act  now  under  consideration,  would  become  inoperative. 

4.  The  Act  vests  in  the  judges  of  the  county  courts  certain  jurisdiction  in  actions 
in  the  high  court,  and  section  76  provides  that  the  judges  of  the  several  county 
courts  sliall  be  judges  of  the  high  court  for  the  purposes  of  their  jurisdiction  in 
actions  in  the  high  court,  and  the  exercises  of  such  jurisdiction  may  be  styled  local 
judges  of  the  high  court.  The  power  of  the  legislature  to  appoint  the  county  court 
judges  to  be  local  judges  of  the  high  court,  even  for  the  limited  purpose  mentioned 
in  the  Act,  is  doubtful.  Some  of  the  county  court  judges  have  refused  to  act  unless 
appointed  by  commission  from  your  Excellency. 

The  undersigned  has  already  advised  your  Excellency  to  issue  commissions  to  the 
several  county  court  judges,  appointing  them  to  be  local  judges  of  the  high  court 
for  the  purposes  of  the  Act.  These  commissions  will,  it  is  thought,  remove  any  doubts 
as  to  their  right  to  act. 

5.  Section  79  empowers  the  Lieutenant-Governor  in  Council,  with  the  consent  of 
any  county  court  or  surrogate  judge,  to  commute  the  fees  payable  to  him  under  the 
Surrogate  Courts  Act,  for  a  fixed  annual  sum,  and  authorizes  the  Lieutenant-Governor 
in  Council,  in  certain  events,  to  pay  to  the  junior  judge  of  the  county,  a  sum  not 
exceeding  S666  per  annum. 

"  The  British  North  America  Act,"  section  96,  empowers  the  Governor  General  to 
appoint  the  judges  of  the  superior,  district  and  county  courts  in  each  province. 
except  those  of  the  Courts  of  Probate  in  Nova  Scotia  and  New  Brunswick. 

The  exception  made  by  this  section  indicates  that  the  Courts  of  Probate  in  Nova 
Scotia  and  New  Brunswick  would  come  within  the  meaning  of  the  words  "  Superior, 
District  and  Co^^nty  Courts "  in  the  province,  and  there  seems  no  reason  why  those 
words  should  not  include  the  Surrogate  Courts  of  the  Province  of  Ontario. 

The  100th  section  of  the  British  North  America  Act  provides  that  the  salaries, 
allowances  and  pensions  of  the  judges  of  the  Superior,  District  and  County  Courts, 
except  the  Courts  of  Probate  in  Nova  Scotia  and  New  Brunswick,  shall  be  fixed  and 
provided  by  the  Parliament  of  Canada.  The  right  of  the  provincial  legislature  to 
make  the  provision  contained  in  the  79th  section  of  the  Act  now  under  consideration 
i»  doubtful,  but  inasmuch  as  enactments  relating  to  fees  of  the  surrogate  judges 
have  lieen  allowed  to  go  into  operation  in  Ontario,  and  have  been  in  operation  for 
some  years,  the  undersigned  does  not  think  it  necessary  to  do  more  than  call  atten- 
tion to  the  doubt  which  exists  as  to  the  power  of  the  legislature  to  pass  the  enactments. 
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The  undersigned  recommends  that  the  attention  of  the  Lieutenant  Governor  be 
called  to  these  remarks. 

Chap.  11.  An  Act  for  protecting  the  public  interest  in  Rivers,  Streams  and  Creeks. 

This  Act  has  already  been  disallowed  by  order  of  your  Excellency  in  Council, 
dated  2Lst  May,  1881.      (See  pp.  177  and  178  ante.) 

Chap.  27.  An  Act  to  give  increased  efficiency  to  the  Laws  against  Illicit  Selling. 

The  undersigned  recommends  that  power  of  disallowance  be  not  exercised  with 
respect  to  this  Act,  but  in  doing  so  he  desires  to  observe  that  some  of  the  provisions  of 
the  Act  may  beheld  to  be  ultra  vires,  as  an  interference  with  the  regulation  of  trade 
and  commerce.  Inasmuch,  however,  as  the  precise  powers  of  the  Parliament  of  Canada 
and  provincial  legislatures,  respectively,  over  the  subject-matter,  has  not  yet  been 
defined,  and  as  similar  legislation  has  on  previous  occasions  been  allowed  to  pass  into 
operation,  the  undersigned  does  not  think  it  necessary  to  recommend  any  interference 
with  the  Act. 

Chap.  28.  An  Act  to  prevent  the  spi-ead  of  Yellows  among  Peach,  Nectarine  and 
other  Trees. 

Chap.  29.  An  Act  to  amend  the  Act  for  the  protection  of  Insectivorous  and  other 
Birds  beneficial  to  Agriculture. 

Chap.  30.  An  Act  for  further  improving  the  School  Law. 

Chap.  31.  An  Act  respecting  the  University  and  Colleges  at  Toronto. 

Chap.  38.  An  Act  to  close  part  of  a  certain  Road  Allowance  between  the  Town- 
ship of  Kingston  and  the  Village  of  Portsmouth. 

The  municipal  council  of  the  village  of  Portsmouth  and  the  county  council  of  the 
county  of  Frontenac  have  petitioned  for  the  disallowance  of  this  Act,  on  the  ground, 
in  effect,  that  the  road  to  be  opened  by  the  Ontario  Government,  in  lieu  of  the  road 
which  the  Act  authorizes  to  be  closed,  will  not  be  so  convenient  for  the  inhabitants  of 
the  village  as  the  present  road.  Objection  is  also  taken  to  the  power  of  the  provincial 
legislature  to  provide  for  the  closing  up  of  the  road.  The  undersigned  thinks  that  the 
legislature  has  power  to  pass  the  enactment,  and  he  sees  no  reason  to  recommend  the 
exercise  of  the  power  of  disallowance  on  the  ground  mentioned  in  the  petition.  He 
therefore  recommends  that  the  power  of  disallowance  be  not  exercised  with  respect  to 
this  Act. 

Chap.  57.  An  act  to  amend  the  Acts  incorporating  the  Toronto  Gravel  Road  and 
Concrete  Company. 

This  Act  forms  the  subject  of  a  separate  report. 

A.  CAMPBELL, 

Minister  of  Justice. 

Report  of  the  Honourable  the   Minister   of  Justice,    approved  hy  His  Excellency    the 
Governor  in  Council  on  the  6th  March,  1882. 

Department  of  Justice,  Ottawa,  2nd  March,  1882. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  respecting  an  Act  passed  by  the  legis- 
lature of  Ontario  in  the  year  1881  (chap.  57),  intituled  :  "An  Act  to  amend  the  Acts 
incorporating  the  Toronto  Gravel  Road  and  Concrete  Company." 

Application  for  the  disallowance  of  this  Act  was  made  by  the  company  and  by 
certain  property  holders,  who  claim  that  their  interests  were  prejudicially  affected  by 
the  provisions  of  the  Act. 

The  undersigned  was  attended  by  counsel  for  those  petitioning  for  the  disallowance, 
as  well  as  for  those  opposed  to  the  disallowance,  and  the  various  questions  involved  were 
fully  argued  before  him. 

After  a  full  consideration  of  the  matter,  the  undersigned  is  of  opinion  that  the 
power  of  disallowance  should  not  be  exercised  with  respect  to  the  Act,  and  he  therefore 
recommends  that  it  be  left  to  its  operation. 

A.  CAMPBELL, 

Minister  of  Justice. 
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ONTARIO,  45th  VICTORIA,  1882. 


3bd  Session — 4th  Legislature. 


Report  of  a  Committee  of  the  Honourable  the  Privy  Council,  api^roved  by  His  Excellency 
the  Governor  General  in  Council  on  the  20th  September,  1882. 

On  a  report  dated  28th  April,  1882,  from  the  Minister  of  Justice,  with  respect  to 
an  Act  passed  by  the  legislature  of  the  province  of  Ontario,  at  its  last  session  (chapter 
14),  intituled:  "  An  Act  for  Protecting  the  Public  Interest  in  Rivers,  Streams  and 
Creeks ; " 

The  minister  states  that  in  the  session  of  the  same  legislature  held  in  the  year  1881 
an  Act  similar  in  every  respect  was  passed,  and  on  the  19th  day  of  May,  1881,  such  Act 
was  disallowed  by  order  of  your  Excellency  in  Council. 

The  minister  recommends,  that  inasmuch  as  the  Act  passed  at  the  last  session  of 
the  legislature  is  in  every  respect  the  same  as  that  of  the  previous  session,  it  be  dis- 
allowed. 

The  committee  advise  that  the  Act  be  disallowed  accordingly. 

JOHN  J.  McGEE, 

Clerk  Privy  Council. 

Note. — The  ieix>rt  of  the  Minister  of  Justice  uixm  which  the  above  Order  in  Council  was  based,  has 
V)een  mislaid,  and  cannot  be  found.  The  substance  of  it  has,  however,  been  embodied  in  the  above  Order 
in  Ckiuncil. 

^py,„'h,,.,r,f{0fi  disalloimng  the  Act  above  mentioned,  published  in  the  Canada  Gazette  on 
the  20th  day  of  September,  1882.      Vol.  XVI.,  No.  9,  p.  374.] 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  8th  March,  1883. 

Department  of  Justice,  Ottawa,  12th  February,  1883. 

To  Hi*  Excellency  the  Governor  General  in  CouTicil  : 

Having  had  under  consideration  the  Acts  passed  by  the  legislature  of  Ontario  in 
the  session  of  1882,  the  undersigned  observes  : 

1.  That  by  section  4,  chapter  10,  "An  Act  for  the  removal  of  certain  defects  in 
the  Law  of  Evidence,"  it  is  provided  that  parties  to  any  proceeding  instituted  in  conse- 
<iuence  of  adulUiry,  and  the  husbands  and  wives  of  such  parties,  shall  be  competent  to 
give  evidence  in  such  proceeding. 

This  pr^>vision  .should  be  limited  to  civil  proceedings  instituted  in  consequence  of 
adulter}'. 

2.  By  chapter  12,  "  An  Act  respecting  the  Restitution  of  Stolen  Goods,"  it  is  pro- 
vi-l.-.l    tli:it  in  case  the  coun.sel  for  the  crown   intimates   that  the  crown  does  not  intend 

*''  I" "'  "P«^"  '*"y  charge  in  resi>ect  of  the  property  no  found  in  the  prisoner's  posses- 

si'.ii,  'h.  judge  l>efore  whom  the  prisoner  was  convicted,  may,  upon  the  application  of 
tl..-  piMsrcutor  or  of  any  other  person  claiming  the  property,  summarily  try,  at  the  same 
.siMnii;  of  the  court  or  at  any  subsequent  time,  the  right  of  the  prisoner  and  of  the 
cl.iM.Kint  to  tl...  .,,,-1 orfv.  ,\---.      A<^  the  judge  would  probably,  in  most  ciuses,  have  to 
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find  the  prisoner  guilty  of  a  crime,  before  ordering  restitution,  the  authority  of  the 
legislature  to  pass  this  Act  is  not  free  from  doubt. 

3.  By  the  seventh  subsection  of  the  second  section  of  chapter  17,  "An  Act  to 
confer  additional  powers  upon  Joint  Stock  Companies,"  it  is  provided  that  where  no 
special  arrangement  is  made  in  regard  to  the  rate  of  interest  to  be  allowed  on  deposits, 
the  rate  shall  be  3  per  cent. 

Provisions  relating  to  interest  are  found  in  several  other  Acts  of  the  session.  By 
chapters  39  (s.  4),  41  (s.  4),  48  (s.  4)  and  53  (s.  3),  the  several  corporations  to  which  the 
Acts  relate,  are  authorized  to  issue  debentures  to  bear  interest  at  a  rate  not  exceeding 
6  per  cent. 

By  chapters  50  (s.  17)  and  74  (s.  2),  authority  is  given  to  pay  any  rate  of  interest 
deemed,  advisable.  The  legislature  having  authority  to  authorize  the  issue  of  deben- 
tures, it  would  follow  probably,  that  the  corporations  could  issue  them  bearing  any  law- 
ful rate  of  interest  the  corporations  deemed  advisable. 

It  might  well  be  that  the  legislature  would  not  authorize  the  issue  of  debentures 
unless  a  limitation  was  placed  upon  the  rate  of  interest,  and  that  it  has  authority  to 
declare  this  limitation  within  lawful  rates.  But  it  is  submitted  that  it  has  no  power 
either  to  fix  a  rate  where  no  contract  exists,  or  to  fix  a  rate  in  excess  of  the  lawful 
rate.  To  test  the  respective  powers  of  Parliament  and  the  legislature  in  this  respect, 
regard  must  be  had  to  what  Parliament  may  do,  as  well  as  to  what  it  has  done.  Par- 
liament could,  if  it  thought  best  so  to  do,  declare  that  no  greater  rate  of  interest  than 
5  per  cent  could  be  taken  or  given.  If  that  were  done  all  the  Acts  referred  to  would 
be  objectionable. 

Before  leaving  chapter  17  it  is  proper  to  observe  that  the  propriety  of  the  legisla- 
ture enacting,  as  is  done  in  the  1 3th  section,  that  an  offender,  "  besides  being  subject  to 
such  criminal  punishments  as  is  authorized  for  his  ofience,"  shall  be  civilly  liable,  is  at 
least  doubtful. 

4.  Chapter  13,  "  An  Act  to  amend  the  Municipal  Act." 

By  section  12  authority  is  given  to  the  councils  of  cities,  towns  and  incorporated 
villages,  to  pass  by-laws  for  appointing  inspectors  and  providing  for  the  inspection  of 
milk,  meat,  poultry,  fish  and  other  natural  products  ofiered  for  sale  for  human  food  or 
drink,  whether  on  the  streets,  or  in  public  places,  or  in  shops. 

Those  provisions  to  some  extent  conflict  with  the  powers  of  Parliament  to  legislate 
in  regard  to  the  regulation  of  trade  and  commerce.  Parliament  has  already  legislated 
in  regard  to  the  inspection  of  certain  articles  mentioned  in  this  section  (sec.  37  Vic, 
chap.  45). 

5.  By  sec.  15,  chap.  50,  "An  Act  to  incorporate  the  Gait  Junction  Railway  Com- 
pany," it  is  provided  that  aliens  as  well  as  British  subjects  and  whether  resident  in  this 
province  or  elsewhere  may  be  shareholders  in  this  company.  The  same  provision  is 
found  in  the  following  Acts  now  under  consideration,  viz.: — Chaps.  52  (sec.  15),  57  (sec. 
12),  58  (sec.  12),  60  (sec.  21)  67  (sec.  10)  and  69  (sec.  13). 

This  provision  is  not  objectionable  in  itself,  but  only  in  respect  of  the  fact  that  it 
is  legislation  in  regard  to  aliens.  It  purports  to  affect  their  status  and  to  remove  a  dis- 
ability. Por  similar  legislation  by  Parliament,  see  44  Vic,  chap.  13,  not  yet  brought 
into  force.  It  should  be  observed,  however,  that  Acts  containing  provisions  similar  to 
those  found  in  sec.  15  of  chap.  50  referred  to,  have  been  allowed  to  go  into  operation 
without  comment,  Neither  is  there,  in  the  opinion  of  the  undersigned,  any  objection  to 
leaving  them,  as  well  as  the  other  Acts  referred  to,  to  be  dealt  with  by  the  courts. 

It  is  therefore  recommended  that  in  cass  these  observations  are  approved  of,  they 
be  communicated  to  the  Lieutenant-Governor  of  Ontario  for  the  information  of  his  gov- 
ernment, and  for  such  action  as  they  shall  think  proper. 


A.  CAMPBELL, 

Minister  of  Justice. 
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Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  6th  March,  1883. 

Department  op  Justice,  Oti'awa,  13th  February,  1883. 
To  His  Excellency  the  Governor  General  in  Council  : 

Tlie  undersigned  having  had  under  consideration  the  Acts  of  the  legislature  of 
Ontario,  passed  in  the  session  of  1882,  begs  leave  to  report  thereon. 

Chap  14.  An  Act  for  protecting  the  Public  Interest  in  Rivers,  Streams  and 
Creeks,  was  disallowed  by  Order  in  Council,  passed  on  the  20th  day  of  September  last. 

Chap.  87.  An  Act  respecting  St.  Paul's  Church  in  the  Town  of  Woodstock,  is  re- 
served for  a  separate  report. 

It  is  recommended  that  the  remaining  Acts,  chapters  1  to  13,  15  to  86,  88  and 
89,  be  left  to  their  operation ;  but  in  making  this  recommendation  the  undei'signed 
has  the  honour  to  submit  for  consideration,  a  separate  report  in  regard  to  several 
of  the  said  Acts. 

A.  CAMPBELL, 

Minister  of  Justice. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the 
Governor  General  in  Council  on  the  6th  March,  1883. 

Department  of  Justice,  Ottawa,  13th  February,  1883. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned,  having  had  under  consideration  the  petition  of  the  churchwardens 
of  St.  Paul's  Church,  Woodstock,  Ontario,  praying  that  an  Act  of  the  Ontario  legislature, 
passed  in  the  session  of  1882,  respecting  the  church,  be  disallowed,  begs  to"  report  as 
follows : — 

The  Act  in  question  is  chapter  87,  intituled  :  "  An  Act  respecting  St.  Paul's  Church 
in  the  town  of  Woodstock." 

The  grounds  of  objection  taken  by  the  churchwardens  are  as  follows,  viz.  : — 

1.  "  Because  the  said  Act  is  ultra  vires  the  legislature  of  Ontario,  inasmuch  as  the 
Dominion  Parliament  has  control  of  all  endowments  on  property  granted  under  such 
patents. 

2.  "  The  recital  or  preamble  of  the  said  Act  is  incorrectly  set  forth  in  describing 
the  patent  dated  16th  January,  1836. 

3.  "  The  said  Act  recites  :  '  And  whereas  there  has  been  commenced  an  action  in 
the  Chancery  division  of  the  High  Court  of  Justice  against  the  incorporated  Synod  of  the 
Diocese  of  Huron,  in  which  the  boundaries  of  the  said  rectory  are  called  in  question,' 
thereupon  the  said  Act  interfered  with  parties  engaged  in  litigation,  and  while  such  liti- 
gation waa  still  mhjndice,  as  the  following  extracts  from  the  said  Act  show  : 

"  '  The  limits  of  the  said  parish  or  rectory  created  by  the  said  'patent  are  hereby 
defined  to  have  always  been,'  Jcc,  and  shall  be  so  held  to  be,  and  have  been  in  the  said 
Act,"  is  contrary  to  sound  principles  of  legislation,  because  it  is  ex  post  facto  in  OTperation. 

The  undersigncfl  has  no  doubt  that  the  Act  is  within  the  legislative  authority,  and 
It  18  only  necess/iry  for  him  to  consider  the  grounds  of  expediency  raised  by  the  petitioners, 
an<l  while  he  is  of  opinion  the  Act  is  objectionable  in  two  points,  namely  : — 

That  it  was  passed  while  the  matter  was  under  the  consideration  of  the  court,  and 
(2)  l)ecau8e  it  is  ex  post  facto  in  its  operation.  In  the  preamble  of  the  Act  there  is  the 
following  recital  : — 

•'  \V  hereus  the  njatter  of  the  said  petition  came  on  to  be  heard  before  a  committee 
of   the  said  assembly,  duly  constituted  in  that  behalf,  when  all  parties  interested  in  the 
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said  matter  were  heard  before  the  said  committee,  and  it  was  then  agreed  before  the 
said  committee  by  all  the  said  parties,  that  on  the  consent  of  the  Lord  Bishop  of  Huron 
being  given  to  such  petition,  all  opposition  should  be  withdrawn  to  any  subsequent  legis- 
lation necessary  to  effect  that  purpose  ;  and  whereas  there  has  been  commenced  an  action 
in  the  chancery  division  of  the  High  Court  of  Justice  against  the  incorporated  Synod  of 
of  the  Diocese  of  Huron,  in  which  the  boundaries  of  the  said  rectory  are  called  in  question; 
and  whereas  the  Lord  Bishop  of  Huron  has,  in  writing,  assented  to  the  said  limits  being 
so  defined,  and  the  said  rector,  vestry  and  churchwardens  have  again  petitioned  to  have 
the  said  boundaries  so  defined,  and  that  the  Act  so  to  be  passed  shall  apply  to  the  said 
suit,  and  it  is  expedient  to  grant  the  prayer  of  such  petition." 

As  against  that  recital,  it  is  alleged  in  the  petition  to  the  legislative  assembly  of 
Ontario,  attached  to  the  petition  now  under  consideration,  that — 

"  Contrary  to  the  spirit  of  the  agreement  come  to  before  the  Private  Bills  Com- 
mittee, the  promoters  of  the  bill  procured  his  Lordship's  assent  to  the  procuring  of  legis- 
lation defining  the  limits  of  the  said  rectory,  without  properly  representing  the  matters 
in  dispute  to  his  Lordship,  prior  to  his  assenting  to  the  proposed  legislation." 

There  is  nothing  from  the  Lord  Bishop  of  Huron  corroborating  this,  or  showing  that 
he  consented  to  the  limits  as  established  by  this  Act,  in  ignorance  of  the  real  rights  of 
all  the  parties. 

In  view  of  these  facts,  the  undersigned  recommends  that  the  Act  be  left  to  its 
operation,  but  that  a  copy  of  the  papers  be  transmitted  to  the  Lieutenant-Governor  of 
the  province  of  Ontario  for  the  consideration  of  his  government. 

In  addition  to  the  papers  referred  from  council  in  this  matter,  duplicates  of  the 
same  papers  have  been  transmitted  to  the  undersigned  direct,  and  he  sends  herewith 
these  duplicates,  as  well  as  those  referred  to  council,  so  that,  if  this  report  be  approved, 
one  set  of  the  papers  may  be  forwarded  to  the  Lieutenant-Governor. 


A.  CAMPBELL, 

Minister  of  Justice. 
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ONTARIO,  46th  VICTORIA,  1882-83. 


4th   Session — 4th  Legislature. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  16th  March,  1883. 

Department  op  Justice,  Ottawa,  13th  March,  1883. 
To  His  Excellency  the  Governor  General  in  Council : 

The  Minister  of  Justice  has  the  honour  to  report  to  your  Excellency  in  Council, 
that  amongst  the  Acts  of  the  legislature  of  the  province  of  Ontario,  passed  at  its  last 
session,  there  is  one  (chap.  10)  entitled  :  "An  Act  to  protect  the  public  interests  in 
Rivers,  Streams  and  Creeks."  The  Act  is  a  transcript  of  one  passed  under  the  same 
title  in  the  session  of  1882,  and  of  another  passed  in  the  preceding  session  of  1881,  both 
of  which  have  been  disallowed  by  order  of  your  Excellency  in  Council. 

The  undersigned  has  the  honour  to  recommend  that  inasmuch  as  the  Act  herein- 
before first  referred  to  is,  in  every  respect,  the  same  as  those  of  the  previous  sessions, 
it  be  disallowed. 

All  of  which  is  respectfully  submitted. 

A.  CAMPBELL, 

Minister  of  Justice. 

[Proclamation  disallowing  the  Act  above  mentioned  published  in  Canada  -Gazette   on 
the  16th  day  of  March,  1883.      Vol.  XVL,  No.  37,  p.  1532.] 


Report  of  the  Honourable  the  Minister  of  Justice  a/pproved  by  His  Excellency  the  Governor 
General  in  Council  on  tlie  2nd  June,  188 Jf.. 

Department  of  Justice,  Ottawa,  13th  March,  1884. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  begs  leave  to  submit  his  report  on  the  Acts  passed  by  the  legis- 
lature of  the  province  of  Ontario  in  the  session  held  in  the  year  1882-83. 

CImp.  10.  An  Act  for  protecting  the  Public  Interests  in  Rivers,  Streams  and 
Creeks,  was  disallowed  by  Order  in  Council  of  the  16th  March,  1883. 

Chap.  17.   An   Act  to  amend    the   Act    respecting    Market    Fees.     A  letter  was 

rp<-pivfvl  from  Mr.  F.  A.  Knapp,  Prascott,  complaining  that  the  provisions  of  this  Act 

tliat  municipalities  shall  have  the  power  to  sell,  assign  or  lease  its  market  fees, 

iared  to  have  been  operative  from  the   1st  day  of  April,    1882,  and  that  by 

n-ason  of  this  an  action  to  quash  a  by-law  of  the  town  of  Prescott  had  been  interfered 

with. 

In  the  opinion  of  the  unrlersigned  the  Act  is  clearly  within  the  legislative 
authority,  and  he  recommends  that  it  be  left  to  its  operation. 
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Chap.  18.  An  Act  to  consolidate  the  Acts  respecting  Municipal  Institutions. 

This  Act  is,  for  the  most  part,  a  consolidation  of  the  existing  law.  In  it,  however, 
as  in  other  Acts  of  the  same  class,  are  some  provisions  relating  to  the  powers  of 
councils  to  pass  by-laws  as  to  which  it  is  at  least  doubtful  whether  the  legislature  has 
not  exceeded  its  powers. 

Some  of  the  provisions  relating  to  harbours  (s.  482)  and  to  public  morals  (s.  490) 
aflford  instances  of  the  class  of  provisions  referred  to.  The  Acts  containing  these  pro- 
visions have,  however,  in  the  past  been  left  to  their  operation,  and  the  undersigned 
recommends  that  the  power  of  disallowance  be  not  exercised  with  respect  to  this  Act. 

Having  carefully  considered  the  remaining  Acts,  chapters  1  to  9,  11  to  16,  19  to 
72  all  inclusive,  the  undersigned  recommends  that  they  be  left  to  their  operation. 


A.  CAMPBELL, 

Minister  of  Justice. 
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ONTARIO,  47th  VICTORIA,  1884. 


1st  Session — 5th  Legislature. 


Report  of  the   Honourable   the    Minister   of  Justice,    approved   by  His   Excellency  the 
Governor  General  in  Council  on  the  SOth  April,  1884- 

Department  op  Justice,  Ottawa,  29th  April,  1884. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  that  he  has  had  under  consideration  an 
Act  passed  at  the  last  session  of  the  legislature  of  Ontario,  chaptered  35,  intituled  :  "  An 
Act  respecting  License  Duties." 

In  the  preamble,  after  reciting  the  passing  of  the  "Liquor  License  Act,  1883,"  of 
Canada,  with  special  reference  to  the  2nd  subsections  of  the  7th,  and  of  the  40th 
sections  thereof,  the  contention  of  Ontario  is  stated  to  be,  that  the  legislature  of  the 
province  has  exclusive  authority  to  legislate  with  respect  to  liquor  licenses  and  the  sale 
of  spirituous  and  fermented  liquors,  and  to  regulate  the  sale  thereof,  and  the  houses  in 
which  the  same  shall  be  sold.  It  is  then  further  recited,  that  apart  from  "The  Liquor 
License  Act,  1883,"  the  authority  to  impose  duties  upon  shop,  saloon,  tavern  and  other 
licenses,  in  order  to  the  raising  of  a  revenue  for  provincial,  local  or  municipal  pur- 
poses, is  vested  in  the  legislatures  of  the  provinces  by  "  The  British  North  America  Act," 
and  that  should  "The  Liquor  License  Act,  1883,"  notwithstanding  "the  contention 
of  the  province  of  Ontario,  be  held  to  be  valid,  it  becomes  necessary,  in  order  to  the 
raising  of  a  revenue  for  provincial,  local  or  municipal  purposes,  that  a  duty  be  imposed 
upon  the  'licenses'  which  may  be  issued  under  the  last  mentioned  Act."        ^ 

The  first  section  of  the  Act  prescribes  the  duties  to  be  paid  in  respect  of  the 
several  classes  of  licenses  mentioned  in  "  The  Liquor  License  Act,  1883";  the  second 
section  provides  for  the  payment  of  these  duties  to  license  inspectors  appointed  under 
the  Ontario  Liquor  License  Act,  or  where  there  is  no  inspector,  into  a  chartered  bank  ; 
the  third  section  for  the  application  of  the  revenue  to  be  derived  from  the  duties  imposed 
upon  the  licenses  ;  and  the  fourth  for  municipalities  increasing  the  duties  to  be  levied 
up)on  such  licenses. 

By  the  fifth  section  it  is  then  enacted  that  "  the  duties  upon,  or  in  respect  of 
licennes  by  this  Act  made  payable,  are  not,  nor  is  any  part  thereof  the  same,  or 
identical  with  the  duties  payable  upon  or  in  respect  of  licenses  under  the  Liquor  License 
Act  of  Ontario,  or  in  any  amendment  thereunto." 

The  sixth  and  seventh  sections  make  very  stringent  provisions  for  the  collection  of 
the  duty,  in  case  the  license  issues  without  payment  thereof. 

The  eighth,  ninth  and  tenth  sections  define  certain  terms  used  in  the  Act,  and  the 
elevontli  is  a  declaration  that  nothing  in  the  Act  is  to  be  taken  as  an  admission  of  the 
validity  of  "  The  Liquor  License  Act,  1883,"  or  an  adoption  or  enactment  thereof  under 
section  94  of  "  The  British  North  America  Act." 

If  the  undersigned  could  come  to  the  conclusion  that  the  Act  under  consideration 
was  pa.Hsed  with  the  single  object  of  raising  a  revenue  from  licenses  issued  under  the 
l)rovi8ion8  of  "The  Liquor  License  Act,  1883,"  he  would  see  no  reason  for  its  dis- 
iillowance. 

It  is  to  1)6  observed,  however,  that  by  the  Revised  Statutes  of  Ontario,  chapter 
IHl,  as  amended  by  44th  Victoria,  chapter  28,  and  47th  Victoria,  chapter  34,  provision 
is  matle  for  raising  a  revenue  from  liquor  licenses.  The  tariff  by  these  Acts  established, 
may  fairly  be  taken  as,  in  the  opinion  of  the  legislature  of  Ontario,  sufficient  for 
revenue  purposes. 
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The  Dominion  Liquor  License  Act  of  1883  recognizes  the  duties  so  imposed,  and 
no  license  under  the  latter  Act  can  be  issued  without  payment  thereof. 

While  the  decision  of  the  Judicial  Committee  in  the  case  of  Hodge  vs.  The  Queen 
has  established  the  validity  of  the  Ontario  Acts,  as  police  or  municipal  regulations,  no 
decision  has  been  obtained  as  to  the  competency  of  the  Parliament  of  Canada  to  enact 
"The  Liquor  License  Act,  1883,"  or  with  respect  to  the  validity  of  the  Ontario  License 
Acts,  in  view  of  the  general  laws  enacted  by  Parliament.  There  has  been,  and  there  is 
no  disposition  on  the  part  of  Parliament  or  of  the  Government  of  Canada  to  do  more 
than  seek,  in  a  legal  or  constitutional  way,  a  settlement  of  the  questions  arising  from 
the  conflict  between  Dominion  and  provincial  legislation. 

This  is  evident  from  the  fact  that,  while  the  Act  under  discussion  was  assented  to 
on  the  twenty-fifth  day  of  March  last,  the  House  of  Commons  on  the  eighteenth  day  of 
that  month,  by  resolution,  declared  that  it  was  expedient  "  that  the  question  of  the 
competency  of  Parliament  to  pass  the  'Liquor  License  Act,  1883,'  should  be  submitted, 
with  all  convenient  speed,  to  the  Supreme  Court  of  Canada,  or  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  or  to  both." 

The  real  object  of  the  Act  under  consideration  is,  in  the  opinion  of  the  undersigned, 
disclosed  by  the  fifth  section  above  recited,  by  which  the  duties  payable  in  respect  of 
licenses  issued  under  the  Dominion  Act  are  declared  not  to  be  the  same  "  or  identical 
with  the  duties  payable  upon  or  in  respect  of  licenses  under  the  Liquor  License  Act  of 
Ontario,  or  any  amendments  thereunto,"  and  are,  therefore,  cumulative  thereto. 

Apparently  the  real  object  aimed  at  in  this  provision,  is,  if  possible,  to  make  the 
"  Liquor  License  Act,  1883,"  inoperative,  by  imposing  a  heavy  and  cumulative  tax  on 
persons  taking  out  licenses  under  it,  pending  the  settlement  of  the  questions,  arising 
from  the  conflict  of  legislation  referred  to. 

From  this  additional  and  unnecessary  tax,  it  is  the  duty  of  the  government  to 
protect  those  who  obey  the  laws  enacted  by  Parliament,  and  the  only  effective  means  of 
accomplishing  this,  is  to  disallow  the  Act  under  consideration. 

The  undersigned,  therefore,  respectfully  recommends  that  the  Act  of  the  legislature 
of  Ontario,  passed  during  the  session  of  1884,  chaptered  35,  and  intituled:  "An  Act 
respecting  License  Duties,"  be  disallowed. 

A.  CAMPBELL, 

Minister  of  Justice. 

^Proclamation  disaUowing  the  above  mentioned   Act  published  in  the  Canada   Gazette 
on  the  2nd  day  of  May,  ISSJ^.      Vol.  XVII.,  Xo.  U,  P-  1730.] 

Eeport  of  the  Honourable  the  Minister  of  Justice  approved  by  His  Excellency  tlie  Governor 
General  in  Council  on  the  9th  February,  1885. 

Department  of  Justice,  Ottawa,  20th  January,  1885. 
Ta  His  Excellency  the  Governoi'  General  in  Council : 

The  undersigned,  to  whom  was  referred  the  despatch  of  the  24th  October  last 
from  the  Lieutenant  Governor  of  Ontario  to  the  Secretary  of  State,  calling  attention  to 
chapter  39,  intituled :  "  The  Ontario  Factories  Act,  1884,"  and  suggesting  that  the 
question,  as  to  whether  the  Act  is  within  competence  of  the  legislature  of  Ontario,  be 
referred  to  the  Supreme  Court  for  decision,  begs  leave  to  report : — 

That  having  considered  the  Act  carefully,  he  does  not  propose  to  recommend  any 
executive  interference  in  respect  thereto,  but  that  the  Act  be  allowed  to  take  its  course. 
He  does  not,  however,  think  it  advisable  to  refer  the  question  of  the  authority  of  the 
legislature  to  pass  the  Act,  to  the  Supreme  Court,  but  that  it  would  be  better  to  leave 
the  Act  to  be  tested  in  the  ordinary  way,  and  by  the  ordinary  tribunals  of  the  country. 

If  this  report  is  appi'oved  of,  the  undersigned  respectfully  recommends  that  the 
^substance  of  it  be  communicated  to  the  Lieutenant-Governor  of  Ontario. 

A.   CAMPBELL, 

Minister  of  Justice. 
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Report  of  Hie  Honourable  tlie  Minister  of  Justice,  approved  by  His  Excellency  the  Governo^ 
General  in  Council  on  tJie  20th  April,  1885.  ~ 

Department  of  Justice,  Ottawa,  18th  April,  1885. 

To  His  Excellency  tfie  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  the  Acts  passed  by  the  legislature^ 
of  the  province  of  Ontario  during  the  session  of  1884. 

Having  carefully  considered  the  Acts  mentioned  in  the  schedule  hereto  (chapters 
1  to  31  inclusive,  33,  36  to  38,  and  40  to  97  inclusive)  the  undersigned  respectfully 
recommends  that  they  be  left  to  their  operation. 

Cap.  32.  The  Municipal  Amendment  Act,  1884. 

By  the  1 2th  section  of  this  Act  power  is  given  to  the  council  of  every  city,  town 
and  incorporate<i  village  to  pass  by-laws — 

"  For  regulating  and  compelling  the  removal  from  any  public  wharf,  dock,  slip, 
drain,  sewer,  shore,  bay,  river,  harbour  or  water,  of  all  sunken,  grounded  or  wrecked 
vessels,  barges,  craft,  cribs,  rafts,  logs  or  other  obstructions  or  encumbrances,  by  the 
owner,  charterer  or  person  in  charge,  or  any  other  person  who  ought  to  remove  the 
same." 

By  the  Act  of  Parliament,  37th  Vic,  cap.  29,  as  amended  by  43rd  Vic,  cap.  30, 
the  Minister  of  Marine  and  Fisheries  may,  with  the  authority  of  the  Governor  in 
Council,  remove  or  destroy  any  obstruction  caused  by  the  wreck,  sinking,  lying  ashore 
or  grounding  of  any  vessel  in  any  river,  lake,  bay,  creek,  harbour,  or  other  navigable 
water  over  which  the  jurisdiction  of  Parliament  extends,  and  by  "  The  British  North 
America  Act,  1867,"  the  Parliament  of  Canada  has  exclusive  legislative  authority  in 
respect  of  navigation  and  shipping.  So  far,  therefore,  as  the  power  is  to  be  exercised 
in  navigable  waters,  it  is  one,  in  the  opinion  of  the  undersigned,  to  be  exercised  by 
virtue  of  the  authority  of  the  Parliament  of  Canada,  and  not  of  the  legislature  of  a 
province.  As,  however,  "The  Municipal  Act,  1884,"  contains  other  important  pro- 
visions within  the  legislative  authority  of  the  legislature,  the  undersigned'  recommends 
that  it  be  left  to  its  operation,  but  that  the  attention  of  the  Lieutenant-Governor  be 
called  to  the  provisions  of  the  12th  section. 

Cap.  34.  An  Act  to  improve  the  Liquor  License  Laws. 

As  the  question  of  the  relative  powers  of  Parliament  and  the  legislature  over  this 
subject  is  still  unsettled,  the  undersigned  recommends  that  the  power  of  disallowance  be 
not  exercised  in  respect  of  this  Act. 

Cap.  35.  An  Act  respecting  License  Duties. 

This  Act  was  disallowed  on  the  30th  day  of  April,  1884.     (See  pp.  194  and  195  ante.) 

Cap.  39.  An  Act  for  the  protection  of  persons  employed  in  Factories. 

In  an  approved  report  of  the  20th  day  of  January  last,  the  undersigned  stated,  that 
having  carefully  considered  this  Act  he  had  come  to  the  conclusion  that  it  should  be  left 
t^>  its  opfiniticin. 

A.  CAMPBELL, 

Minister  of  Justice. 
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ONTARIO,  48th  VICTORIA,  1885. 


2nd  Session — 5th  Legislature. 


TJie  Secretary  of  State  to  the  Lieutenant  Governor. 

Department  of  State,  Ottawa,  16th  May,  1885. 

Sir, — I  have  the  honour  to  transmit  to  you  herewith  in  order  that  you  may  be 
pleased  to  obtain  the  views  of  your  government  upon  the  same,  a  copy  of  a  communi- 
cation addressed  to  the  Honourable  the  Minister  of  Justice  by  Messrs.  Walker  &  Scott, 
of  the  city  of  Hamilton,  barristers-at-law,  on  the  subject  of  a  bill  recently  passed  by  the 
Legislative  Assembly  of  the  province  of  Ontario,  entitled  :  "  An  Act  in  respect  of  certain 
sums  of  money  ordered  by  the  Legislative  Assembly  to  be  impounded  in  the  hands  of  the 
Speaker." 

I  have,  &c., 

J.  A.  CHAPLEAU, 

Secretary  of  State. 


Messrs.  Walker  d;  Scott  to  Minister  of  Justice. 
10,  James  Street  South,  Hamilton,  Ont.,  14th  April,  1885. 

Dear  Sir, — We  desire  to  call  your  attention  to  a  bill  recently  passed  by  Legislative 
Assembly  of  the  province  of  Ontario,  entitled  :  "  An  Act  in  respect  of  certain  sums  of 
money  ordered  by  the  Legislative  Assembly  to  be  impounded  in  the  hands  of  the  Speaker." 
We  inclose  a  copy  of  the  bill  as  assented  to.  When  the  .$1,000  referred  to  was  handed 
by  McKim  to  the  Speaker  and  before  the  House  took  any  action  in  the  matter,  we,  on 
behalf  of  our  clients,  Messrs.  Stuart  &  Macpherson,  attached  the  money  under  the  garnishee 
clauses  of  the  Common  Law  Procedure  Act.  The  court,  the  Common  Pleas  Division  of  the 
High  Court  of  Justice,  considered  our  claim  to  the  money  to  be  so  well  founded  that  it 
directed  an  issue  to  be  tried,  the  form  of  which  you  will  find  with  the  decision 
arrived  at  by  the  court  reported  in  the  Canada  Law  Journal,  vol.  21,  p.  134.  The 
issue  was  directed  to  be  tried  at  the  present  assizes  for  the  county  of  York,  but  in  view 
of  the  possible  passing  of  the  bill  we  arranged  with  the  Deputy  Attorney  General  of  this 
province  that  the  trial  should  be  postponed  until  the  summer  assizes  for  the  county  of 
York.  We  submit  that  your  government  should  disallow  this  Act.  It  is  a  direct  in- 
terference with  private  rights,  if  our  clients  have  any.  We  believe  our  clients  have  a 
legal  right  to  this  money.  We  are  offered  evidence  that  it  was  paid  to  McKim  for 
services  performed  by  him,  and  if  the  Act  be  not  disallowed  we  are  deprived  of  even  the 
privilege  of  trying  our  client's  rights  in  the  ordinary  course  of  the  courts  of  this  province. 

We  hope  you  will  give  this  comriiunication  your  consideration,  and  if  further  in- 
formation or  evidence  is  required  before  the  government  can  act,  we  shall  be  happy  ta 
supply  it. 

We  have,  &c., 

WALKER  &  SCOTT. 
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Lieutenant  Governor  to  Secretary  of  State. 

Government  House,  Toronto,  1st  June,  1885. 

SiK,— Adverting  to  your  despatch  of  16th  ultimo,  forwarding  a  copy  of  a  communi- 
cation addressed  to  tie  Honourable  the  Minister  of  Justice  by  Messrs.  Walker  &  Scott, 
of  the  City  of  Hamilton,  barristers-at-law,  on  the  subject  of  an  Act  recently  passed  by 
the  Legislative  Assembly  of  this  province  entitled ;  "An  Act  in  respect  of  certain  sums 
of  money  ordered  by  the  Legislative  Assembly  to  be  impounded  in  the  hands  of  the 
Speaker."  I  have  now  the  honour  to  inform  you  that  in  the  view  of  my  government, 
the  Act  referred  to  was  and  is  a  just  measure,  passed  in  the  exercise  of  the  undoubted 
legislative  jurisdiction  possessed  by  the  province,  and  with  full  knowledge  and  after  full 
consideration  by  the  legislature  of  all  the  facts. 

I  have,  »kc., 

J.  B.  ROBINSON, 
Lieutenant-Governor  of  Ontario. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  6th  March,  1886. 

Department  of  Justice,  Ottawa,  24th  February,  1886. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  carefully  considered  the  Acts  mentioned  in  the  schedule 
hereto  (chapters  1  to  8,  10  to  12,  14  to  25,  27,  28,  and  30  to  101  inclusive),  has  the 
honour  respectfully  to  recommend  that  they  be  left  to  their  operation. 

By  chapter  5,  intituled  :  "An  Act  in  respect  of  certain  sums  of  money  ordered  by 
the  Legislative  Assembly  to  be  impounded  in  the  hands  of  the  Speaker,"  the  sums  of 
$1,000  and  8800  in  the  preamble  of  the  Act  stated  to  have  been  delivered  by  a  certain 
pei-son  to  two  members  of  the  Legislative  Assembly  for  the  purpose  and  under  the 
hope  of  thereby  influencing  their  votes  as  members  of  the  Legislative  Assembly 
of  Ontario  were  declared  to  be  forfeited  to  Her  Majesty  for  the  public  use  of 
the  province  of  Ontario,  and  to  have  been  so  forfeited  from  the  time  such  sums  of 
money  were,  by  the  members  mentioned,  delivered  to  the  speaker  of  the  assembly,  and 
the  Act  was  declared  to  be  a  bar  and  discharge  of  any  action  which  had  been  taken  or 
might  thereafter  be  brought  against  the  speaker  by  any  person  in  respect  of  the  said 
moneys  or  any  part  thereof. 

It  appears  from  a  letter  under  date  of  the  14th  April,  1885,  from  Messrs.  Walker 
iV  Scott,  of  Hamilton,  that,  prior  to  the  passing  of  the  said  Act  they  had  for  their  clients, 
Messrs.  Stuart  and  Macpherson,  attached  this  money  in  the  hands  of  the  speaker  of  the 
assembly  under  the  garnishee  clauses  of  the  Common  Law  Procedure  Act.  On  the 
ground  that  the  Act  is  a  direct  interference  with  the  rights  of  their  clients,  Messrs. 
Walker  it  Scott  ask  that  it  be  disallowed.  A  copy  of  their  communication  being  trans- 
mittetl  to  the  Lieutenant-Governor  of  the  province  of  Ontario,  he,  in  a  despatch  under 
tlate  Ist  June,  1885,  states,  that  in  the  view  of  his  government,  the  Act  referred  to  is 
a  just  mensurf,  pas.sed  in  the  exercise  of  the  undoubted  legislative  jurisdiction  possessed 
by  the  province,  and  with  full  knowledge  and  after  full  consideration  by  the  legislature 
of  all  the  fiicts. 

Without  expressing  any  opinion  as  to  whether  the  Act  is  a  just  measure  or  not,  the 
"d   is  of  opinion   that  it   is  within  the  undoubted  legislative  authority  of  the 
:.'  of  tli.it  MoviiK-.'.  and,  therefore,  respectfully   recommends   that  it  be  left  to 
its  operation. 

\\y  chaptL .  . ,  ....  Act  to  regulate  the  fisheries  of  this  Province,"  provision  is 
in  n  1(5  for  the  administration  of  fishing  rights  vested  in  the  crown  in  the  right  of  the 
province  of  Ontario, 
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By  the  2nd  section  it  is  provided  that  the  Act  and  its  respective  provisions  apply 
to  fisheries  and  rights  of  fishing  in  respect  of  which  the  legislature  of  Ontario  has  the 
right  to  legislate.  Some  amendments  were,  at  the  request  of  the  Minister  of  Justice, 
made  in  the  Act  during  its  passage  through  the  legislative  assembly,  and  while  it  is 
possible  that  the  administration  of  the  Act  may  possibly  lead  to  some  conflict  with  the 
administration  of  the  Fisheries  Act  of  the  Dominion,  the  undersigned  is  of  opinion  that 
the  power  of  disallowance  should  not  be  exercised  in  respect  of  it,  and,  therefore, 
recommends  that  it  he  left  to  its  operation. 

By  the  13th  section  of  chapter  13,  intituled  :  "An  Act  for  further  improving  the 
administration  of  the  Law,"  it  is  provided  that  the  clerk  of  the  crown  of  the  court  of 
Queen's  Bench  sitting  at  chambers,  and  the  master  in  chambers,  or  any  referee  sitting 
for  him,  shall  be  held  to  have  heretofore  hsid,  and  in  all  matters  of  practice  to  have  now, 
authority  to  do  all  such  things,  transact  all  such  business  and  exercise  all  such  authority 
and  jurisdiction  in  respect  of  the  same,  as  by  virtue  of  any  statute  of  custom,  or  by  the 
rules  and  practice  of  any  of  the  superior  courts,  were,  at  or  before  the  time  of  the  pass- 
ing of  the  Ontario  Judicature  Act,  1881,  or  are  now  done,  transacted  or  exercised  by  any 
judge  of  the  High  Court  sitting  at  Chambers,  with  certain  exemptions  therein  mentioned. 

By  the  21st  section  it  is  provided  that  the  judge  of  the  County  Court,  other  than 
the  county  of  York,  and  the  local  master  of  the  Supreme  Court  of  Ontario  shall,  in  all 
actions  brought  to  their  county,  have  concurrent  jurisdiction  with,  and  the  same  power 
and  authority,  as,  the  master  in  chambers  in  all  proceedings  which  are  now  determined 
at  chambers  in  Toronto. 

Tlie  undersigned  appreciates  the  advantage  of  having  matters  of  practice,  so  far  as 
possible,  disposed  of  by  officers  of  the  court  without  devolving  this  additional  labour 
upon  the  judges.  It  is  quite  clear,  however,  that  no  one  can  be  appointed  judge  of  the 
High  Court  of  Justice,  except  by  commission  from  your  Excellency,  and  it  is  not 
possible  to  constitute  any  one  a  judge  of  either  a  superior  or  a  county  court  by  a  pi'o- 
vincial  statute. 

It  follows  from  this,  the  undersigned  thinks,  that  the  legislature  cannot  confer 
upon  any  person  the  powers  of  a  judge.  The  difficulty,  however,  arises  in  determining 
how  far  the  authority  or  jurisdiction  professed  to  be  given  by  these  sections  of  the 
statute,  and  by  other  similar  provisions  of  law,  are  such  as  belong  to  the  judicial  office. 

The  undersigned  does  not  desire  to  do  more  than  call  attention  to  the  provision, 
and  respectfully  recommends  that  the  Act  be  left  to  its  operation. 

By  chapter  26,  intituled  :  "  An  Act  respecting  assignments  for  the  benefit  of 
Creditors,"  it  is,  amongst  other  things,  provided  that  every  gift,  conveyance,  assignment 
or  transfer,  delivery  ovei",  or  payment  of  any  property,  real  or  personal,  made  by  any 
person  at  a  time  when  he  is  in  insolvent  circumstances,  or  is  unable  to  pay  his  debts  in 
full,  or  knows  that  he  is  on  the  eve  of  insolvency,  with  intent  to  defeat,  delay  or  preju- 
dice his  creditors,  or  to  give  to  any  one  or  more  of  them  a  preference  over  his  other 
creditors,  or  over  any  one.  or  more  of  them,  or  which  has  such  effect,  shall  as  against 
them,  be  utterly  void. 

It  is  then  provided  that  nothing  in  the  provision  mentioned  shall  apply  to  any 
assignment  for  the  purpose  of  paying  ratably  and  pi'oportionately,  and  without  prefer- 
ence or  priority,  all  the  creditors  of  the  debtor. 

Provision  is  also  made  for  the  appointment  of  assignees  and  for  the  administration 
of  the  estate  where  an  assignment,  for  the  general  benefit  of  creditors,  is  made. 

The  Act,  in  substance,  is  an  Act  respecting  the  administration  of  the  estates  of 
insolvent  persons,  and  it  is,  the  undersigned  thinks,  more  than  doubtful  whether  it  is 
within  the  legislative  authority  of  the  provincial  legislature. 

That  question,  the  undersigned  understands,  is  now  pending  in  the  courts,  and  can, 
he  thinks,  be  more  conveniently  settled  in  that  way  than  in  any  other. 

He,  therefore,  respectfully  recommends  that  the  power  of  disallowance  be  not 
exercised  in  respect  of  this  Act. 

Chapter  29,  "  An  Act  respecting  "Wages,"  makes  provision,  among  other  things, 
for  giving  priority  to  persons  in  the  employ  of  one  who  makes  an  assignment  for  the 
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general  benefit  of  creditors  or  of  an  execution  debtor  under  "  The  Creditor's  Relief  Act, 
1880."  The  validity  of  this  provision,  so  far  as  it  relates  to  assignments  by  a  person  in 
insolvent  circumstances,  probably  depends  upon  the  validity  of  the  Act  respecting 
assignments  for  the  benefit  of  creditors,  48th  Victoria,  chapter  26,  before  referred  to. 

By  the  5th  section  of  48th  Victoria,  chapter  29,  it  is  provided  that  the  Act  shall 
not  apply  to  assignments  made  under  the  provisions  of  any  Act  of  the  Parliament  of 
Canada  relating  to,  or  respecting  bankruptcy  or  insolvency. 

For  the  reasons  given  in  respect  of  chapter  27,  the  undersigned  recommends  that 
this  Act  be  left  to  its  operation. 

All  of  which  is  respectfully  submitted. 


JOHN  S.  D.  THOMPSON, 

Minister  of  Justice. 
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3rd  Session — 5th  Legislature. 


Under  Secretary  of  State  to  Lieutenant-Governor. 

Department  op  the  Secretary  of  State,  Ottawa,  8th  April,  1886. 

Sir, — I  have  the  honour  to  transmit  to  you,  herewith,  for  the  information  of  your 
government,  copy  of  a  communication  received  from  Mr. Warren  Totten,  of  the  town 
of  Woodstock,  calling  attention  to  section  59,  subsection  b  of  Bill  No.  135,  intituled  : 
*'  An  Act  for  further  improving  the  law,"  introduced  by  the  Honourable  the  Attorney 
General,  and  passed  at  the  recent  session  of  the  Ontario  legislature. 

I  have,  (fee, 

G.  POWELL, 
Under  Secretary  of  State. 

Mr.    Warren  Totten  to  Minister  of  Justice. 

Woodstock,  25th  March,  1886. 

Hon.  Sir, — I  beg  to  call  your  attention  to  section  59,  subsection  h  of  Bill  No. 
135,  intituled  :  "An  Act  for  further  improving  the  law,"  introduced  by  the  Attorney 
General,  and  passed  by  the  recent  sitting  of  the  Ontario  legislature,  which  assumes 
to  give  power  to  the  High  Court  to  relieve  against  all  penalties.  There  are  pro- 
ceedings being  had  in  this  county  against  a  police  magistrate  for  not  returning  20 
convictions,  the  penalty  for  each  of  which  is  $80.  Out  of  this  20,  15  of  them  are  for 
breaches  which  come  within  the  provisions  of  the  criminal  law  as  enacted  by  the 
Dominion  Parliament,  the  half  of  the  penalty  of  which  is  payable  to  the  Receiver 
General.  It  has  occurred  to  me  that  the  Bill  No.  135,  above  referred  to,  has  been 
enacted  so  as  to  found  an  argument  before  the  High  Court  that  the  said  Act  gives  the 
court  power  to  relieve  against  penalties  to  which  the  Dominion  Government  are  entitled 
to  one-half.  If  such  be  the  case,  the  Ontario  legislature  is  seeking  to  legislate  the 
Dominion  Government  out  of  a  source  of  its  revenue.  It  occurs  to  me  that  this  is  idtra 
vires  of  the  local  House,  and  I  call  your  attention  to  the  fact,  with  the  view  of  your 
considering  the  question  as  to  whether  the  provision  should  not  be  disallowed  by  your 
government. 

I  have,  &c., 

WARREN  TOTTEN. 


Lieutenant-Governor  of  Ontario  to  the  Honourable  tJie  Secretary  of  State. 

Government  House,  Toronto,  7th  May,  1886. 

Sir, — Adverting  to  your  despatch  of  the  8th  ultimo  inclosing  a  copy  of  a 
communication  received  from  Mr.  Warren  Totten,  of  the  town  of  Woodstock,  calling 
attention  to  section  59,  subsection  h  of  Bill  135,  introduced  by  the  Honourable 
the  Attorney  General,  and  passed  at  the  recent  session  of  the   Ontario    legislature,  I 
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have  the  honour  to  state  that  I  have  been  advised  that  the  enactment  to  which  Mr. 
Totten  objects  is  section  6  of  chapter  16  of  49  Victoria  "for  further  improving  the 
law "  as  passed  :  that  like  all  other  provincial  enactments  this  provision  necessarily 
applies  only  to  matters  within  the  jurisdiction  of  a  provincial  legislature  and  govern- 
ment, nor  was  it  intended  to  have  any  operation  in  regard  to  any  others  ;  that  the 
commissioners  now  engaged  in  revising  the  statutes  of  this  province,  seven  of  whom 
are  judges,  have,  in  consolidating,  decided  on  striking  these  words  out  wherever  they 
occur,  the  same  being  unnecessary  and,  therefore,  in  their  opinion,  not  proper  to  be 
retained. 

I  have,  &c , 

J.  B.  ROBINSON, 
Lieutenant-Governor  of  Ontario. 


Report  oj  the  Honourable  the  Minister  of  Justice  approved  hy^  His  Excellency  the  Governor 
General  in  Council  on  the  15th  March,  1887. 

Department  of  Justice,  Ottawa,  10th  March,  1887, 
To  His  Excellency  the  Governor  General  in  Council  : — 

The  undersigned  has  the  honour  to  report  that  he  has  had  under  consideration  the 
Acts  (chapters  1  to  95  inclusive)  1886. 

No  objection  has  been  taken  to  any  of  the  Acts  referred  to,  except  in  one  pro- 
vision of  chapter  16,  intituled  :  "  An  Act  for  further  improving  the  law,"  this  objec- 
tion is  made  by  Mr.  Totten,  of  Woodstock,  in  a  communication  dated  tlie  25th  of  March, 
1886,  of  which  the  following  is  a  copy  : — 

"I  beg  to  call  your  attention  to  section  59,  subsection  h,  of  Bill  No.  135, 
intituled  :  '  An  Act  for  further  amending  the  law,'  introduced  by  the  Attorney  Gen- 
eral and  passed  by  the  recent  sittings  of  the  Ontario  legislature,  which  assumes  to  give 
power  to  the  High  Court  to  relieve  against  all  penalties.  There  are  proceedings  being 
had  in  this  county  against  a  police  magistrate  for  not  returning  twenty  convictions, 
the  i>enalty  for  each  of  which  is  .$80.  Out  of  this  twenty,  fifteen  of  them  are  for 
breiiches  which  come  within  the  provisions  of  the  criminal  law  as  enacted  by  the 
Doniinion  Parliament,  the  half  of  the  penalty  of  which  is  payable  to  the  Receiver 
General.  It  has  occurred  to  me  that  the  Bill  No.  135,  above  referred  to,  has  been 
enacted  so  as  to  found  an  argument  before  the  High  Court  that  the  said  Act  gives 
the  court  power  to  relieve  against  penalties  of  which  the  Dominion  Government  are 
entitled  to  one-half.  If  such  be  the  case,  the  Ontario  legislature  is  seeking  to  legislate 
the  Dominion  Government  out  of  a  source  of  its  revenue.  It  occurs  to  me  that  this  is 
ultra  vires  of  the  local  House,  and  I  call  your  attention  to  the  fact  with  the  view  of 
your  considering  tlie  question  as  to  whether  the  provision  should  not  be  disallowed  by 
your  government." 

This  communication  having  been  transmitted  to  the  Lieutenant-Governor  of 
Ontario,  he,  by  despatch  dated  7th  May,  1886,  communicated  to  the  Secretary  of  State 
the  views  of  his  advisers  in  the  terms  following  : 

"  Adverting  to  your  despatch  of  the  8th  ultimo,  inclosing  a  copy  of  a  communica- 
tion received  from  Mr.  Warren  Totten,  of  the  town  of  Woodstock,  calling  attention  to 
section  59,  sulwection  h,  of  Bill  No.  135,  introduced  by  the  Honourable  the  Attorney 
(ienenil,  and  passetl  at  the  recent  session  of  the  Ontario  legislature,  I  have 
the  honour  to  state  that  I  have  been  advised  that  the  enactment  to  which  Mr. 
Totten  objects  is  section  6  of  chapter  16,  of  49  Victoria,  "for  further  improving  the 
law,"  as  passed  ;  that  like  all  other  provincial  enactinents  this  provision  necessarily 
applies  only  to  matters  within  the  juri.sdictien  of  a  provincial  legislature  and  govern- 
ment, nor  was  it  intended  to  have  any  operation  in  regard  to  any  others;  that  the 
commissioners  now  engaged  in  revising  the  statutes  of  this  province,  seven  of  whom 
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are  judges,  have,  in  consolidating,  decided  on  striking  these  words  out  wherever  they 
occur,  the  same  being  unnecessary,  and  therefore,  in  their  opinion,  not  proper  to  be 
retained." 

The  undersigned,  not  without  some  doubt  as  to  the  provision  referred  to,  believes 
it  to  be  paragraph  (b)  of  sections  38  of  49  Victoria,  chapter  16,  which  is  as  follows  : — 

*'  (Subject  to  appeal  as  in  other  cases)  the  High  Court  shall  have  power  to  relieve 
against  all  penalties,  forfeitures  and  agreements  for  liquidated  damages,  and  in  granting 
such  relief  to  impose  such  terms  as  to  costs,  expenses,  damages,  compensation  and  all 
other  mattei's  as  the  court  thinks  fit.  The  county  courts  and  division  courts  shall 
have  like  power  (subject  to  appeal)  in  regard  to  causes  of  action  within  their  jurisdic- 
tion." 

The  undersigned  concurs  in  the  view  that  this  provision  applies  only  to  matters 
within  the  jurisdiction  of  the  provincial  legislature,  and  for  that  reason  sees  no  object- 
tion  to  the  Act  being  left  to  its  operation. 

Having  carefully  considered  the  other  Acts  referred  to,  the  undersigned  is  of 
opinion  that  they  should  be  left  to  their  operation,  and  respectfully  recommends  that 
the  Lieutenant-Governor  of  Ontario  be  informed  that  it  is  not  your  Excellency's 
intention  to  exercise  the  power  of  disallowance  in  respect  of  any  of  the  Acts  passed  by 
the  legislature  of  the  province  of  Ontario  in  the  session  held  in  the  year  1886. 

JNO.  S.  D.    THOMPSON, 

Minister  of  Justice. 
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ONTARIO,  50th  VICTORIA,  1887. 


1st  Session — 6th  Legislature. 


Report  of  tJie  Honourable   the  Minister   of  Justice,    approved  by   Bis   Excellency   the 
Governor  General  in  Council  on  the  7th  June,  1888. 

Department  of  Justice,  Ottawa,  1st  June,  1888. 

To  His  Excellency  the  Administrator  in  Council : 

The  undersigned  has  the  honour  to  recommend  that  all  of  the  Acts  (chapters  1  to 
99  inclusive,)  passed  by  the  legislature  of  the  province  of  Ontario  in  the  year  1887,  be 
left  to  their  operation. 

The  under-igned  thinks  it  to  be  his  duty,  however,  to  call  attention  to,  and  to 
make  certain  observations  upon,  the  provisions  of  the  following  chapters,  namely  :  2,  8, 
19,  36,  45,  76,  79  and  81. 

Chap.  2.     An  Act  respecting  the  Revised  Statutes  of  Ontario. 

This  chapter  gives  effect  to  the  last  edition  of  the  Revised  Statutes  of  Ontario,  and 
it  is  under  its  provisions  that  volume  has  the  force  of  law. 

In  advising  your  Excellency  to  allow  this  chapter  to  go  into  operation,  the  under- 
signed wishes  to  state  that  he  is  not  to  be  understood  as  expressing  an  opinion  that 
all  of  the  provisions  of  the  Revised  Statutes  of  Ontario  are  within  the  legislative 
authority  of  the  legislature  of  that  province,  but  inasmuch  as  the  provisions  of  the 
Revised  Statutes  are  in  the  main  within  such  jurisdiction,  and  it  is  in  the  public  interest 
that  the  Revised  Statutes  as  a  whole  should  have  the  force  of  law,  and  inasmuch  also  as 
the  (juestion  of  legislative  competency  may  be  brought  up  at  any  time,  notwithstanding 
the  fact  that  the  right  of  disallowance  has  not  been  exercised,  the  undersigned  does  not 
consider  that  such  power  should  be  exercised,  even  if  some  of  the  Acts  or  portions  of  the 
Acts    may  be  considered  as  ultra  vires  on  the  part  of  the  legislature  of  Ontario. 

Chap.  8.  An  Act  to  give  early  effect  to  certain  amendments  of  the  law  recom- 
mended by  the  Statute  Commissioner. 

The  undersigned  desires  to  call  attention  to  the  provisions  of  this  chapter,  so  far  as 
it  amends  section  33  of  chapter  90,  of  the  Revised  Statutes  of  Ontario  (1st  series), 
chapter  91,  section  52  (present  series). 

This  legislation  assumes  that,  although  the  appointment  of  Superior,  District  and 
County  Court  judges  in  each  province  is,  by  "The  British  North  America  Act,"  vested 
in  the  Governor  General,  and  that  the  only  limitation  imposed  by  that  Act  in  the 
choice  of  your  Excellency  is,  that  judges  of  provincial  courts  in  the  original  provinces 
of  Canada  must  be  selected!  from  their  respective  bars  ;  a  provincial  legislature  has 
power  to  limit  the  choice  of  Your  Excellency  by  such  provisions  and  qualifications  as  it 
may  seem  proper. 

The  undersigned  is  of  opinion  that  a  provincial  legislature  has  no  such  authority, 
and  that  the  power  of  appointment  to  the  Bench  is  absolute  in  your  Excellency,  subject 
only  to  the  limitAtions  prescribed  by  "The  British  North  America  Act." 

The  undersigned,  however,  does  not  deem  this  objection  to  chapter  8  to  be  a  suffi- 
cient reason  for  aclvising  your  Excellency  to  exercise  your  power  of  disallowance  in  re- 
spect to  it. 

Chap.  19.  An  Act  \4^  make  further  provisions  respecting  assignments  for  the 
Jn-nefit  of  creditors. 
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In  previous  reports  to  your  Excellency,  attention  has  been  called  to  the  possibility 
of  legislation  of  this  character  in  respect  of  insolvency  by  a  provincial  legislature, 
being  beyond  its  constitutional  authority.  The  constitutionality  of  this  Act  is  now 
undergoing  discussion  before  the  courts  of  Ontario,  and  pending  a  decision,  the  under- 
signed, although  of  the  opinion  that  certain  of  the  provisions  of  the  Act,  which  chapter 
19  is  intended  to  amend,  are  beyond  the  scope  of  the  legislature  of  Ontario,  he  does 
not  advise  your  Excellency  to  exercise  your  power  of  disallowance  in  respect  to  it.* 

Chap.  36.  An  Act  for  the  protection  of  Infant  Children. 

Section  6  of  this  Act  is  as  follows  : 

"  If  any  person  shall  make  false  representations  with  a  view  to  being  registered 
under  this  Act,  or  shall  forge  any  certificate  for  the  purpose  of  this  Act,  or  make  use 
of  any  forged  certificate  knowing  it  to  be  forged,  or  shall  falsify  any  register  kept  in 
pursuance  of  this  Act,  he  shall  be  guilty  of  an  offence  against  this  Act. 

The  undersigned  is  of  opinion  that  this  section,  combined  with  section  1 2,  is  legis- 
lation in  respect  to  the  Criminal  Law,  and  appears  to  be  unnecessary  and  confusing, 
considering  the  provisions  of  chapter  165  of  the  Revised  Statutes  of  Canada  ("  An  Act 
respecting  Forgery"),  section  46. 

The  undersigned  submits  that,  in  order  to  avoid  difficulty  and  confusion,  the  section 
quoted  should  be  repealed.  He  does  not,  however,  think,  in  view  of  the  probable  utility 
of  the  legislation,  of  which  this  section  forms  a  part,  that  the  whole  Act  should  be 
disallowed. 

Chap.  45.  An  Act  for  the  Protection  of  Women  in  certain  cases. 

The  undersigned  assumes  that  it  was  intended  by  this  Act  to  make  it  an  offence  to 
have  carnal  knowlege  of  any  patient  confined  in  an  asylum,  or  of  any  prisoner  confined 
in  a  prison  in  Ontario,  even  with  her  consent. 

From  the  use  of  the  word  "  unlawfully"  in  the  1st  section,  some  doubt  might  arise 
as  to  that  being  the  legal  effect  of  the  enactment. 

In  the  judgment  of  the  undersigned,  legislation  of  this  character  approaches  more 
nearly  to  that  relating  to  the  Criminal  Law  than  to  police  regulations. 

The  undersigned,  however,  does  not  consider  that  any  public  interest  calls  for  the 
exercise  of  the  power  of  disallowance  in  respect  of  this  enactment. 

Chap.  76.  An  Act  to  incorporate  the  Fort  Erie  Ferry  Railway  Company. 

Chap.  79.  An  Act  to  incorporate  the  Ottawa  and  Thousand  Islands  Railway 
Company. 

Chap.  81.  An  Act  to  incorporate  the  Southern  Central  Railway  Company. 

The  undersigned  desires  to  call  attention  to  section  4  of  chapter  76,  and  section  55 
of  chapter  81,  in  which  an  attempt  is  made  to  give  power  to  the  companies  by  such  sections 
to  erect  obstructions  upon  navigable  waters. 

The  undersigned  is  of  opinion  that  a  provincial  legislature  does  not  possess  any 
such  power. 

The  undersigned  would  further  call  attention  to  the  provisions  of  section  17  of 
chapter  76,  section  19  of  chapter  79,  and  section  13  of  chapter  81,  all  of  which  sections 
purport  to  give  to  aliens  as  well  as  to  British  subjects,  the  right  to  hold  shares  in  these 
companies. 

Special  legislation  appears  to  be  unnecessary,  as  aliens  do  not  require  statutory 
authority  to  hold  stock  in  Canadian  companies,  but,  assuming  it  to  be  necessary,  the 
power  of  adopting  such  legislation  is  solely  with  the  Dominion  Parliament,  under 
section  91  of  subsection  25  of  the  British  North  America  Act. 

Notwithstanding,  however,  the  objections  expressed  to  the  chapters  in  question,  the 
undersigned  is  of  opinion  that  the  three  Acts,  to  which  reference  has  been  made,  may 
be  left  to  their  operation. 

All  of  which  is  respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister'  of  Justice. 

*See  Re  Assignment  and  Preferences  Act,  Attij.  Gen.,  Canada  vs.  Atti/.  Gen.,  Ont.,  20  Ont.  App.  Rapt., 
489,  and  also  L.  R.  A.  pp.  Cases  (1894)  189. 
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0NT4RI0— 51st  VICTORIA,  1888. 


2nd  Session — 6th  Legislature. 


Report  of  the   Honourable   the   Minister   of  Justice,    aj)proved  by   His  Excellency   the 
Governor  General  in  Council  on  the  6th  February,  1889. 

Department  of  Justice,  Ottawa,  January  28th,  1889. 

To  His  Excellency  the  Governor  General  in  Co2incil  : 

The  undersigned  having  had  under  consideration  the  Acts  (chapters  1,3,  4,  6,  8, 
9-13,  15-27,  30,  31,  33-47,  49-69,  72,  75-78,  80  and  93)  of  the  legislature  of  the 
province  of  Ontario,  passed  in  the  session  held  in  the  year  1888  *  =)«  *  respectfully 
recommends  that  they  be  left  to  their  operation. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


llie  Hotwurajble  the  Minister  of  Justice  to  Honourable  Attorney  General  Mowat. 
Department  of  Justice,  Ottawa,  4th  February,  1889. 

Dear  Sir, — I  desire  to  call  your  attention  in  an  informal  way,  if  you  will  permit  me 
to  do  so,  to  chapter  5  of  the  Ontario  Acts  of  last  session,  about  the  constitutionality  of 
which  I  have  been  unable  to  satisfy  myself. 

Section  65  of  "  The  British  North  America  Act,"  as  recited  in  the  preamble 
of  your  statute,  in  effect,  vests  in  the  Lieutenant  Governor  of  Ontario  all  powers  which, 
under  any  imperial  statute  or  statutes  of  Canada,  were,  at  the  time  of  the  union  vested 
in  the  Governor  or  Lieutenant-Governor  of  Canada  in  so  far  as  such  powers  can  be 
exercised  in  relation  to  the  Government  of  Ontario,  subject  to  abolition  or  alteration  by 
the  legislature  of  Ontario,  except  as  to  such  powers  as  existed  under  imperial  Acts.  I 
suppose  that  this  section  was  designed  to  make  applicable  to  the  new  provinces  of 
Ontario  and  Quebec,  the  enactments  which  had  conferred  on  the  Government  of  Canada, 
powers  which  related  to  the  matters  which  would  be  of.  provincial  concern  under  the 
scheme  f)f  union.  In  all  the  provinces  there  were  powers  of  that  kind  which  were 
incapable  of  l)eing  exercised  by  the  Governor  General,  and  which  were  connected  with 
the  functions  of  the  provincial  executive,  and  related  to  those  matters  which  were  under 
the  exclusive  control  of  the  provincial  legislatures. 

It  seems  to  me,  however,  that  while  these  powers  may,  of  course,  be  abolished,  and 
while  they  may  Vie  altered,  as  for  example,  by  limitations  being  imposed  upon  them,  or 
by  being  required  to  lie  exercised  in  a  certain  way,  they  cannot  in  any  way  be  added  to 
by  a  provincial  enactment.  The  statute  in  question,  therefore,  seems  to  be  open  to 
objection  on  the  following  grounds  : 

(1.)  The  first  section  is  practically  a  declaration  of  the  meaning  of  section  65  of 
"The  British  North  America  Act,"  and  I  submit  that  it  is  not  competent  for  a  legisla- 
ture, or  for  the  Parliament  of  Canada  to  make  any  enactment  declaring  the  meaning  of 
that  statute. 


51  VICTORIA,  1888.  207 


In  so  far  as  it  is  not  declaratory  of  section  65  of  "  The  British  North  America  Act,"^ 
it  seems  to  me  to  be  still  further  from  constitutional  lines,  because  it  would  clearly  not  be 
competent  for  the  provincial  legislature  to  add  to  section  65,  by  giving  additional 
powers  to  those  which  are  there  given. 

(2.)  Section  1  of  the  chapter  above  referred  to  does  in  fact  add  to  the  powers  which 
are  given  by  section  65.  The  latter  section  gives  the  powers  which  the  Governors  of 
Canada  had  under  imperial  statutes  and  statutes  of  Cpper  Canada,  Lower  Canada 
and  Canada,  while  the  section  under  consideration  undertakes  to  increase  that  gift  of 
powers  in  the  following  particulars  : — 

(«.)  It  gives  likewise  all  the  powers  which  were  vested  in  the  Governor  and 
Lieutenant-Governor,  of  any  of  the  provinces  now  forming  Canada. 

(b.)  It  gives  the  powers  which  existed,  not  only  under  statutes,  but  under  com- 
missions, instructions  or  otherwise. 

(3.)  Section  two  seems  open  to  still  greater  objection.  It  declares  that  the  effect 
of  section  65  is  to  confer  on  the  Lieutenant-Governor  of  Ontario,  the  power  of  commit- 
ting and  remitting  sentences  for  offences  against  the  laws  of  the  province,  or  for  oflences 
over  which  the  legislative  authority  extends. 

I  submit  that  the  powers  mentioned  in  this  section  are  not  powers  "  capable  of 
being  exercised  after  the  union  in  relation  to  the  Government  of  Ontario." 

The  royal  prerogative  of  mercy  seems  to  me  to  be  entrusted  only  to  the  Governor 
General.  It  is  undoubtedly  vested  in  Her  Majesty,  and  by  Her  Majesty  has  been 
entrusted  to  no  one  but  Her  Majesty's  immediate  representative  in  Canada. 

This  seems  to  me  to  be  the  case  even  as  regards  offences  which  are  created  by 
pi'ovincial  legislation,  but  section  2,  of  Act  under  consideration  not  only  declares  that 
the  Lieutenant-Governor  of  Ontario  may  commute  or  remit  sentences  for  offences 
against  the  laws  of  Ontario,  but  also  sentences  for  offences  over  which  the  legislature 
might  have  legislated. 

The  division  of  powers,  in  relation  to  crimes  and  offences,  between  the  provincial 
and  federal  parliaments  is,  I  think  you  will  admit,  very  difficult  to  trace  in  very  many 
places.  The  provincial  legislature  has  power  to  impose  fine,  penalty  and  imprison- 
ment for  enforcing  any  law  of  the  province  made  in  relation  to  any  of  the  subjects 
mentioned  in  the  ninety-second  section  of  "The  British  North  America  Act,"  but  the 
Parliament  of  Canada  has  the  power,  in  dealing  with  criminal  law,  likewise  to  impose 
punishment  in  relation  to  those  subjects,  and  it  is  almost  impossible  to  tell  when  a 
forbidden  act  ceases  to  be  an  "  offence  "  and  becomes  a  "  crime,"  if  one  may  use  the 
woxxls  "  offence  "  and  "  crime  "  as  indicating  the  acts  forbidden  by  the  provincial  legis- 
lature and  by  Parliament  respectively. 

Another  reason  for  my  thinking  that  the  pardoning  power  is  not  vested  in  the 
Lieutenant-Governors  of  Ontario  and  Quebec  by  ''  The  British  North  America  Act,"  is 
that  such  powers  were  not  confeiTed  before  the  union  by  statute;  at  least  this  is  my 
impression. 

Even  if  I  am  wrong  in  supposing  that  Lieutenant-Governors  are  not  vested  with 
any  authority  to  commute  or  remit  sentences,  and  if  it  were  competent  for  a  legislature 
to  confer  such  powers,  I  fear  that  a  great  deal  of  confusion  would  result  from  such 
powers  being  exercised  by  those  officers,  more  especially  if  they  ai-e  exercised  as  to  all 
offences  which  may  be  within  the  powers  of  the  provincial  legislature,  although 
actually  offences  against  the  law  of  Canada,  or  the  common  law. 

(4.)  The  whole  Act  seems  to  me  to  be  objectionable  on  the  ground  that  it  dis- 
regards the  limitation  imposed  by  subsection  1  of  section  92,  of  the  British  North 
America  Act,  as  to  the  office  of  Lieutenant-Governor. 

I  should  feel  obliged  if  you  would  give  this  matter  your  careful  consideration,  as  I 
know  you  will  be  as  fully  influenced  as  I  am  by  a  desire  to  avoid  any  unnecessary  con- 
flict between  the  provincial  and  federal  authorities,  and  I  feel  the  more  free  to  make 
these  observations,  as  the  statute  in  question  seemed  to  me  to  be  perhaps  not  one  that 
you  would  regard  as  necessary  or  eminently  useful,  even  if  you  considered  it  within  the 
authority  of  your  legislatui'e. 

Yours  very  truly,  JOHN  S.  D.  THOMPSON. 
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The  Honourable  Attorney  General  Mowat  to  the  Honourahle  the  Minister  of  Justice. 

Toronto,  8th  February,  1889. 

My  dear  Sir, — I  have  your  letter  of  the  4th.  I  cannot  of  course  in  the  hurry  of 
our  session  go  into  any  elaborate  detail,  but  I  may  observe,  generally,  that  the  Act  to 
which  you  refer  was  thoroughly  considered  before  being  passed,  and  that  I  have  as  strong 
an  opinion  as  a  lawyer  can  have  in  regard  to  an  undecided  matter,  that  the  Act  is  wit'  ' 
provincial  authority. 

Of  course,  as  you  say,  we  have  no  power  to  declare  the  meaning  of  the  British  Noi 
America  Act,  and  our  Act  had  no  intention  of  so  declaring.  The  3rd  section  shows  tl 
as  it  enacts  that  nothing  in  the  Act  contained  is  to  be  construed  as  implying  that  tKfr 
Lieutenant-Governor  had  not  had  "  heretofore  the  powers,  authorities  and  functions  in 
the  preceding  two  sections  mentioned." 

You  think  it  clear  that  the  Lieutenant-Governor's  powers  may,  by  provincial  enact- 
ment, be  altered  or  even  abolished,  but  cannot  be  added  to  by  a  provincial  enactment. 
My  view  is,  and  I  respectfully  mention  it  for  your  further  consideration,  that  if  a  pro- 
vincial legislature  has  the  power  of  altering  and  even  abolishing  such  powers  (as  to  | 
which  I  agree  with  you),  the  right  of  adding  to  them  is  a  fortiori.  Our  confederation 
system  has  always  been  worked  on  this  view,  and  would  hardly  be  workable  otherwise. 
The  Lieutenant-Governor  represents  the  executive  authority,  and  as  new  laws  are  from 
time  passed  by  provincial  legislatures,  the  execution  of  those  laws  belong  to  the 
Lieutenant  Governor,  and  therein  additions  are  constantly  made  to  his  powers.  Surely 
it  is  not  necessary  that  the  executive  authority  incident  to  new  laws  should  be  given  to 
other  officers  exclusively. 

There  is  no  doubt  difficulty  in  defining  the  criminal  law  over  which  the  Dominion 
has  exclusive  jurisdiction,  but  there  is  no  practical  difficulty,  and  there  will  be  no  con 
fusion  in  holding  that  the  provincial  legislature  has  unlimited  jurisdiction  over  penalti 
and  punishments  prescribed  by  itself,  in  respect  of  matters  within  its  own  jurisdicti 
I  think  this  view  has  been  already  intimated  by  the  judicial  committee,  but  I  do  not 
the   moment  remember  whether  this  appears  from  the  judgments  pronounced,  or  from 
the  observations  made  by  their  Lordships  in  the  course  of  the  arguments. 

Again,  in  regard  to  offences  against  provincial  laws,  a  provincial  legislature  ma; 
surely  say  that  the  penalty  which  they  have  prescribed  should  be  subject^to  removal  hf 
either  the  Lieutenant-Governor  or  any  other  authority  that  the  legislature   may   in  th 
public  interest  choose  to  name. 

In  the  argument  l^efore  the  Privy  Council  on  the  question  of  the  Indian  Title,  Mr. 
McCarthy  insisted  with  great  force  that,  by  the  true  construction  of  the  "  British  North 
America  Act  "  the  power  of  administration  and  the  power  of  legislation  were  co-extensive, 
though  the  Act  contains  no  express  enactment  to  that  effect.  I  do  not  controvert  thai] 
view,  for  it  was  a  view  I  had  always  maintained. 

Since  confederation  there  have  been  many  provincial   statutes  in  Ontario  (and 
have  no  doubt  in  the  other  provinces)  adding  to  the  powers  of  the  Lieutenant-Governor 
and  no  objection  was  made  to  any  of  them  on  this  ground,   either  by  any  Minister 
Justice  or,  so  far  as  I  am  aware,  by  any  courts.     One  of  these  statutes  I  may  hereni 
8p<?cially,  l>ecause  it  relates  to  the  very  point  now  in  question,  viz.,  48  Vict.,  cap.  13, 
16  (3),  now  consolidated  in  R.  S.  O.,  1887,  cap.  90,  sec.   3,    "An  Act  respecting  tl 
Remi&Hion  of  certain  Penalties." 

My  opinion  is,  that  on  the  ground  stated  by  Mr.  McCarthy,  our  Act  was  unnecessai 
but  OS  there  is  no  express  enactment  in  the  British  North  America  Act  on  the  subj< 
and  the  view  so  insisted  upon  had  sometimes  been  disputed  in  private  litigation, 
thought  it  desirable  that  the  Act  should  be  passed,  in  order  by  express  enactment  to 
make  clear  what  otherwise  would  only  be  an  implication.  To  prevent  any  possible 
misunderstanding  as  to  the  purpose  of  our  Act,  what  is  therein  mentioned  is  enacted 
'•so  far  as  this  legislature  has  power  to  enact,"  and  the  same  is  declared  to  be  "subject 
always  to  the  royal  prerogative  as  heretofore." 
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I  hope  that  on  further  consideration  the  diflficulty  which  you  at  pi-esent  feel  will  not 
continue,  but,  if  otherwise,  the  question  is  surely  one  which  under  all  the  circumstances 
should  be  left  to  the  courts  to  decide  as  cases  arise,  or  that  you  will  join  with  me  at  once 
in  a  direct  proceeding  for  this  purpose. 

Yours  very  truly, 

O.  MOW  AT. 


TJie  Honourable  the  Minister  of  Justice  to  the  Honourable  Attorney  General  Mowat. 
Department  of  Justice,  Ottawa,  9th  February,  1889. 

My  Dear  Sir, — Your  letter  of  the  8th  instant  reached  me  to-day.  I  see  I  have 
been  unfortunate  in  expressing  myself  as  to  the  division  of  powers  between  the  Governor 
General  and  the  Lieutenant-Governors,  and  that  I  have  been,  consequently,  misunder- 
stood in  my  remarks  in  which  I  expressed  the  opinion  that  the  powers  of  Lieutenant- 
Governors  could  not  be  "  added  to.'  I  was  referring  altogether  to  the  executive  powers 
which  were  divided  by  the  Act  of  Union  between  Lieutenant-Governors  and  the 
Governor  General,  and  my  .argument  was  intended  to  be  that  of  the  powers  then  exist- 
ing ;  certain  were  set  apart  to  the  provincial  executives,  and  certain  to  the  federal 
executive,  and  that  the  gift  of  powers  to  the  Lieutenant-Governors  could  not  be 
increased  at  the  expense  of  the  federal  executive,  in  so  far  as  related  to  the  store  of 
powers  then  divided. 

So  far,  it  seems  to  me,  the  inevitable  construction  of  your  Act  is,  that  it  either 
declares  or  amends  "The  British  North  America  Act,"  and,  in  either  case,  would  be 
beyond  provincial  competence. 

I  thought  it  right  to  make  this  explanation  of  my  former  letter,  a  part  of  which 
you  seem  to  have  misunderstood,  owing  to  the  fault  of  its  expression.  For  the  present, 
I  will  only  add,  your  Act  does  seem  to  give  the  Lieutenant-Governor  authority  over 
more  than  the  penalties  and  punishments  prescribed  by  your  own  legislature,  because 
it  professes  to  give  him  power  (in  effect)  over  penalties  and  punishments  which  might 
be  prescribed  by  your  legislature,  even  though  for  the  present  they  result  from  the 
common  law,  or  from  the  criminal  law  of  Canada. 

Yours  very  sincerely, 

JNO.  S.  D.  THOMPSON. 


\Telegram.^ 

Department  of  Justice,  Ottawa,  16th  May,  1889. 

To  the  Honourable 

O.  Mow  AT,  Toronto. 

Will  you  consent  to  state  a  case  to  test  validity  and  effect  of  your  chapter  5  of  88, 
raising  the  questions  appearing  on  the  face  of  the  Act  and  those  suggested  in  our  cor- 
respondence ? 

J.  S.  D.  THOMPSON. 

\Telegram.'\ 

Department  of  Justice,  Ottawa,  17th  May,  1889. 

Hon.  O.  MowAT, 

Toronto. 

My  intention  was  to  leave  question  open  to  appeal  to  Privy  Council,  but  think  it 
better  to  begin  in  Canadian  courts.    Will  confer  with  you  shortly  as  to  method  of  reference. 

J.  S.  D.  THOxMPSON. 
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The  Honourable  the  Minister  of  Justice  to  Honourable  Attorney  General  Mowat. 

Department  of  Justice,  Ottawa,  4th  June,  1889. 

My  Dear  Sir, — As  to  the  Act  respecting  executive  authority  in  the  province, ; 
think  it  would  be  greatly  preferable  that  we  should  state  a  case  for  the  opinion  of  tl 
high  court  of  justice  in  your  province,  unless  we  can  get  it  in  the  Court  of  Appeal  in  tl 
first  instance.  My  object  in  presenting  that  view,  is  to  have  the  matter  argued  in  oi 
courts  before  it  goes  to  England. 

There  is  a  benefit  to  both  sides  from  having  the  case  twice  discussed,  but  beside 
this,  I  would  not  care  to  pass  over  the  Canadian  courts  entirely,  and  go  direct  to  Englan^ 

My  reason  for  suggesting  the  High  Court  of  Justice,  or  Court  of  Appeal,  is  that  -v 
Ciinnot  get  the  matter  before  the  Supreme  Court  of  Canada,  or   even   before  the  Vrh 
Council,  on  a  case  stated.     We  should  have  to  make  a  reference  by  the  Governor  Gei 
eral  in  Council  to  the  Supreme  Court  of  Canada,  or,  in  the  case  of  the  Privy  Council, 
Her  Majesty's  Government  to  make  the  reference.     The  result  would  be  that  no  reasons' 
would  be  given  and  the  decision  would  be,  therefore,  less  satisfactory  and  give  less  con- 
fidence than  in  ordinary  cases.     By  adopting  the  other  course,  we  have  the  advantage 
of  two  arguments,  and  what  is  more  important,  we  hav^e  the  benefit  of  a  thorough  dis- 
cussion and  exposition  by  the  Bench. 

Yours  very  truly, 

JNO.  S.  D.  THOMPSON, 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excelleticy  the  Gov- 
ernor General  in  Council,  on  the  30th  May,  1889. 

Department  of  Justice,  Canada,  Ottaava,  May  18th,  1889. 
To  His  Excellency  the  Governor  General  in  Council. 

The  undersigned  has  the  honour  to  submit  for  consideration  his  report  on  the  follow- 
ing Acts  passed  by  the  legislature  of  the  province  of  Ontario  in  the  session  of  1888, 
authentic  copies  of  which  were  received  by  the  Secretary  of  State  on  the  11th  day  of 
June,  1888.  ^ 

Chapter  2.     An  Act  respecting  the  Revised  Statutes  of  Ontario,  1887. 

The  undersigned  in  recommending  that  this  Act  be  left  to  its  operation  has  the 
honour  to  observe  that  all  of  the  provisions  therein  expressly  made  are  within  the  com- 
petence of  a  provincial  legislature,  provided  that  the  Revised  Statutes  of  Ontario,  to 
which  these  provisions  refer  are  likewise  within  such  competence. 

The  following  observations  which  the  undersigned  has  made  in  reference  to  a 
similar  Act  passed  at  the  session  of  the  legislature  of  Ontario  for  1887  are  equally  ap- 
plicable to  this  Act  : 

"  This  chiipter  gives  effect  to  the  last  edition  of  the  Revised  Statutes  of  Ontario, 
niul  it  is  under  its  provisions  that  those  volumes  have  the  force  of  law. 

"  In  advising  your  Excellency  to  allow  this  chapter  to  go  into  operation,  the  under- 
"  .signed  wishes  to  state  that  he  is  not  to  be  understood  as  expressing  an  opinion  that 
"  all  of  the  provisions  of  the  Revised  Statutes  of  Ontario  are  within  the  legislative 
"  authority  of  the  legislature  of  that  province,  but  inasmuch  as  the  provisionsof  the  Revised 
"  Statutes  art!  in  the  main  within  such  jurisdiction  and  it  is  in  the  public  interest  that 
"  the  Rovi.sed  Statutes  as  a  whole  should  have  the  force  of  law,  and  inasmuch  also  as 
"  the  question  of  legislative  competency  may  be  brought  up  at  any  time,  notwithstanding 
"the  fact  that  the  right  of  disallowance  has  not  been  exercised,  the  undersigned  does 
"  not  consider  that  such  power  should  be  exercised  even  if  some  of  the  Acts  or  portions 
♦'<»f  the  Acts  may  be  considered  as  ultra  vires  on  the  part  of  the  legislature  of 
"  Ontario. "  ^  * 
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Chapter  5.  An  Act  respecting  the  Executive  Administration  of  the  Laws  of  this 
province,  is  made  the  subject  of  a  special  report. 

Chapter  7.  An  Act  to  give  certain  powers  to  the  Commissioners  of  the  Queen 
Victoria  Niagara  Falls  Park. 

The  undersigned  in  recommending  that  this  Act  be  left  to  its  operation  desires  to 
call  attention  to  the  provisions  of  section  5  which  gives  the  commissioners  of  the 
Queen  Victoria  Niagai'a  Falls  Park  power  to  expropriate  the  interests  of  all  or  any 
persons  in  any  land  lying  between  the  river  and  the  road  built  on  the  chain  reservation, 
and  to  state  that  the  land  therein  referred  to  may  not  be  land  over  which  the  legisla- 
ture of  Ontario  has  any  legislative  control,  inasmuch  as  it  is  contended  that  the  same 
is  either  the  public  property  of  Great  Britain  or  the  public  property  of  Canada. 

Chapter  14.  An  Act  respecting  Manitoulin. 

By  proclamation,  issued  under  the  provisions  of  chapter  91  of  the  Revised  Statutes 
of  Ontario,  namely:  "The  Unorganized  Territory  Act,"  the  provisional  judicial  dis- 
trict of  Algoma  was  created,  and  it  is  understood  a  stipendiary  magistrate  was  appointed 
under  that  Act  for  such  provisional  district. 

The  object  of  the  Act  now  under  consideration  is  to  set  apart  from  that  district 
the  temporary  judicial  district  of  Manitoulin  and  to  maka  provision  for  the  govern- 
ment of  such  newly  created  district ;  and  it  is  provided  that  all  of  the  provisions  of  the 
law  relating  to  temporary  judicial  districts  in  the  Unorganized  Territory  Act  shall 
apply  thereto. 

The  original  Act  authorizes  the  Lieutenant-Governor  in  Council  to  appoint  a 
stipendiary  magistrate  for  each  district,  each  magistrate  to  have  all  the  powers  of  a 
justice  of  the  peace.  This  officer  it  is  provided,  may  (sec.  20)  act  as  division  court 
judge  of  the  district  for  which  he  is  appointed,  and,  besides  any  additional  jurisdiction 
given  to  him  by  the  Act,  shall  have  the  like  jurisdiction  and  powers  as  are  possessed  by 
the  county  court  judges  in  division  courts  in  counties,  and  shall  perform  the  like  duties. 

The  Division  Court,  section  24,  in  addition  to  the  jurisdiction  given  to  the  Division 
Courts  under  "The  Division  Courts  Acts"  shall  have  jurisdiction  in  all  personal  actions 
where  the  amount  claimed  does  not  exceed  6100,  and  the  stipendiary  magistrate  shall 
hear  and  determine  such  actions  and  matters  relating  thereto  in  a  summary  way,  and 
make  such  orders  and  judgments  as  appear  to  him  just  and  agreeable  to  equity  and  good 
conscience. 

Under  the  Act  now  under  consideration,  the  tirst  stipendiary  magistrate  to  be 
appointed  for  the  temporary  judicial  district  of  Manitoulin  is  to  be  one  of  the  present 
stipendiary  magistrates  of  the  province. 

By  section  7  the  judge  of  the  district  court  of  Algoma,  may,  if  he  thinks  fit,  at  the 
request  of  the  stipendiary  magistrate,  hold  any  division  court  in  the  said  temporary 
judicial  district,  and  the  stipendiary  magistrate  may,  at  the  request  of  the  district 
judge  act  for  the  Judge  in  holding  any  divison  court  or  performing  any  other  function 
or  duty  of  the  judge  in  connection  with  the  division  courts,  in  any  part  of  the  district 
of  Algoma,  and  while  so  acting  shall  have  all  the  rights,  powers  and  privileges  of  the 
judge. 

The  Unorganized  Territory  Act,  forming  a  part  of  the  Revised  Statutes  of  Ontario, 
was  allowed  by  your  Excellency  to  go  into  operation  for  reasons  already  stated. 

In  an  approved  report  to  your  Excellency  upon  a  reference  from  the  Government 
of  Quebec  relating  to  district  magistrates,  the  undersigned  entered  fully  into  a  conside- 
ration of  the  powers  of  a  provincial  legislature  to  pass  legislation  respecting  magistrates, 
and  the  observations  therein  made,  apply  in  many  particulars  to  the  provisions  of  this 
Statute  and  of  the  Unorganized  Territory  Act,  conferring  jurisdiction  upon  stipendiary 
magistrates  in  such  districts. 

In  view,  however,  of  the  fact  that  "  The  Unorganized  Territory  Act "  has  been  left 
to  its  operation,  and  that  the  stipendiary  magistrate  to  be  appointed  under  this  Act  hus 
no  greater  jurisdiction  than  a  magistrate  appointed  under  the  general  Act,  the  under- 
signed, though  entertaining  grave  doubts  as  to  the  validity  of  this  legislation,  does  not 
recommend  that  the  power  of  disallowance  should  be  exercised  in  respect  to  it. 
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Chapter  28.  The  Municipal  Amendment  Act  1888. 

The  undersigned  in  recommending  that  this  Act  be  left  to  its  operation  would  call 
attention  to  the  provisions  of  section  23  in  relation  to  transient  traders. 

Legislation  of  this  character  may  be  an  infrigement  upon  the  exclusive  power  of 
the  Canadian  Parliament  to  legislate  in  respect  to  trade  and  commerce.  The  question, 
however,  is  one  of  doubt  which  may,  without  inconvenience,  be  left  to  be  determined 
by  a  judicial  tribunal. 

Chapter  29.  The  Assessment  Amendment  Act,  1888. 

Section  5  of  this  Act  amends  section  53  of  chapter  193  of  the  Revised  Statutes  ol 
Ontario  intituled  "  An  Act  respecting  the  assessment  of  property,"  by  providing  that 
municipal  council  may,   by  law,   impose  an  additional  percentage    charge,    not  exceed- 
ing five  per  cent,  on  every  tax  or  assessment,  rent  or  rate,  or  instalment  thereof,  whetherl 
the  same  be  payable  in  bulk  or  instalments,  which  shall  not  be  paid  on  the  day  appointed 
for  the  payment  thereof. 

This  provision  has  been  held  in  some  courts  to  be  legislation  on  the  question  of 
interest,  which  subject,  by  article  19,  section  91,  of  ''The  British  North  America  Act  " 
is  assigned  exclusively  to  the  Parliament  of  Canada. 

This  question,  however,  is  one  which  may  properly  be  left  to  be  raised  by  those  who 
may  be  interested  in  testing  the  validity  of  such  legislation. 

Chapter  32.  An  Act  to  provide  against  frauds  in  the  supplying  of  milk  to  cheese  or 
butter  manufactories. 

This  Act  has  been  held  tdtra  vires  of  the  provincial  legislature  by  a  decision  which 
is  now  under  appeal,  and  no  action  is  necessary  therefore  in  regard  to  it.* 

Chapter  48.  An  Act  to  provide  for  the  union  of  the  towrkships  of  Front  of  Yonge 
and  Front  of  Escott. 

A  large  number  of  residents  of  the  township  of  Escott  have  petitioned  your 
Excellency  to  disallow  this  Act  upon  the  ground  that  that  township  will  be  prejudicially 
aflfected  in  the  matter  of  taxation,  and  otherwise  by  the  proposed  amalgamation. 

The  undersigned  does  not  feel,  however,  that  he  can  recommend  the  disallowance  of 
the  Act.     It  is  one  clearly  within  the  competency  of  a  provincial  legislation. 

It  relates  to  a  municipal  matter  only,  and  not  to  a  matter  affecting  in  any  way  the 
public  interests  of  Canada.  Any  complaint  as  to  the  unfair  operation  of  such  an  Act 
should  rather  be  addressed  to  the  provincial  legislature  than  to  your  Excellency. 

Chapter  70.  An  Act  to  incorporate  the  Manitoulin  and  North  Shore  Railway 
Company. 

Section  3  of  this  Act  authorizes  the  company  among  other  things  to  purchase 
wharfs,  docks,  water  frontage  and  lands,  and  to  erect  thereon  elevators,  wharfs,  piers,  &c. 

So  far  as  this  section  authorizes  the  purchase  of  the  property  in  question  it  is  un- 
objectionable, but  a  local  legislature  has  no  authority  to  authorize,  apart  from  com- 
pliance with  the  Dominion  statute  in  that  behalf,  the  erection  of  any  structure,  even  a 
wharf  in  navigable  water  or  water  under  the  control  of  the  federal  authority. 

Inasmuch  as  the  section  may  be  construed  as  giving  to  the  company  all  necessary 
authority  therefor,  leave  being  first  obtained,  under  the  Dominion  Statutes,  the  section 
in  question,  although  ambiguous,  does  not  call  for  disallowance. 

Section  1 2,  as  the  undersigned  has  formerly  pointed  out,  is  an  infringement  upon  the 
fxrhisive  powers  of  the  Canadian  Parliament  to  make  laws  in  respect  to  aliens. 

Scition  25,  having  reference  to  bills  of  exchange  and  promissory  notes,  may  likewise 
l»e  an  infringeinent  upon  the  exclusive  powers  of  Parliament  to  make  laws  in  respect  to 
bills  and  notes,  and  the  undersigned  recommends  that  the  attention  of  his  Honour 
the  Lieutenant-Governor  of  Ontario  be  called  to  these  two  last  mentioned  sections. 

Chapter  71.  An  Act  to  incorporate  the  Ottawa,  Arnprior  and  Renfrew  Railway. 

This  Act  seems  to  call  for  some  comment. 

Section  5  purports  to  give  the  company  power  to  purchase,  sell  and  dispose  of 
steam  and  other  vessels. 

Taken  without  limitation,  this  would  be  an  infringement  on  the  power  of  the 
Canadian  Parliament  to  legislate  in  respect  to  shipping  and  navigation,  and  on  the  pro- 
visions of  the  existing  statute  law  in  relation  to  shipping,  which  define  the  mode  in 

•  See  Rtg.  v«.  Waaon,  reported  in  17  O.  R.  (Q.  B.  D.)  58  and  17  Ont.  App.  R.  221. 
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which  ships  are  to  be  owned,  held  and  disposed  of.  The  section  would  seem,  therefore, 
to  be  without  validity,  except,  perhaps,  as  to  classes  of  vessels  to  "v.'hich  the  law  of  ship- 
ping and  navigation  do  not  apply. 

Section  20  of  this  Act  I'elating  to  aliens,  and  section  47  relating  to  negotiable 
insti'uments,  are  open  to  the  remarks  made  in  reference  to  corresponding  sections  in 
chapter  70,  and  the  recommendation  which  the  undersigned  has  made  with  respect  to 
chapter  70,  he  has  the  honour  to  make  in  respect  to  this  Act. 

Chapter  75.  An  Act  to  amend  the  Act  incoi-porating  the  Parry  Sound  Coloniza- 
tion Railway  Company. 

Section  2  of  this  Act  purports  to  authorize  the  company  to  enter  into  arrange- 
ments with  certain  railway  companies,  which  are  under  the  jurisdiction  of  the  Parlia- 
ment of  Canada,  and  to  connect  with  one  of  the  railways  under  that  jurisdiction.  This 
can  only  be  considered  valid  as  conferring  competency  on  this  company  to  enter  into 
such  arrangements  and  to  make  such  connection,  when  the  same  have  been  authorized 
by  the  Parliament  of  Canada. 

Chapter  74.  An  Act  to  incorporate  the  Peterboro'  and  Chemong  Lake  Railway 
Company. 

Section  1 1  of  this  Act  in  relation  to  the  purchsise  and  erection  of  wharfs,  piers, 
docks  on  navigable  waters,  and  section  16,  regai-ding  negotiable  instruments,  are  subject 
to  the  same  objections  as  are  pointed  out  in  respect  of  the  other  Railway  Acts  referred 
to  in  this  report,  and  tiie  same  recommendation  is,  therefore,  made  in  regard  to  this 
chapter. 

Chapter  79.  An  Act  to  incorporate  the  Central  Canadian  Exhibition  Association. 

This  Act  incorporates  an  association  for  the  purpose,  principally,  of  holding  agri- 
cultural and  other  exhibitions  at  the  city  of  Ottawa. 

It  bears  internal  evidence  that  it  is  not  a  provincial  or  local  association  only. 

It  is  incorporated  for  the  purpose  of  promoting  industry,  arts  and  science  generally. 
The  corporation,  while  having  its  principal  place  of  business  in  Ottawa,  may  open  such 
office  or  offices  as  may  be  found  necessary  for  the  purpose  of  its  business  anywhere. 
The  association  is  governed  by  representatives  of  different  societies  and  institutions  iu 
central  Canada,  both  in  the  province  of  Ontario  and  in  the  province  of  Quebec,  the 
govei-ning  body  having  among  others  two  members  each  from  the  agricultural  societies 
in  the  province  of  Quebec,  west  of  the  Island  of  Montreal,  namely,  the  chairman  and 
one  member.  It  would  appear,  therefore,  that  the  association  is  not  one  A^hich  a  pro- 
vincial legislature  has  power  to  incorporate. 

In  view  of  the  beneficial  objects  for  which  the  association  is  incorporated,  and  of 
the  fact  that  no  public  interest  appears  to  require  its  disallowance,  the  undersigned 
recommends  that  no  further  action  be  taken  with  regard  to  it  than  to  call  the  attention 
of  his  Honour  the  Lieutenant  Governor  to  the  doubt  which  seems  to  attach  to  this 
enactment. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

2%e  Lieutenant  Governor  of  Ontario  to  tlte  Hono\i,rahle  the  Secretary  of  State. 
Government  House,  Toronto,  23rd  September,  1889. 

Sir, — Referring  to  the  letter  of  the  Under  Secretary  of  State,  of  7th  June,  1889, 
inclosing  for  the  information  of  my  advisers,  a  copy  of  an  approved  Order  in  Council, 
and  of  a  report  of  the  Honourable  the  Minister  of  Justice,  therein  referred  to,  upon 
certain  Acts  of  the  legislature  of  this  province  for  the  year  1888.  I  have  the  honour 
to  transmit  herewith,  a  c  jpy  of  a  report  by  my  Attorney  General  respecting  obser- 
vations contained  in  the  said  report  of  the  Minister  of  Justice. 

I  have,  etc., 

A.  CAMPBELL, 
Lieut.  Governor  of  Ontario. 
14 
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Report   of  tlie   Hotiourable   Attorney    General   Mowat,    approved  by   His  Honour   the 
Lieutenant  Governor  in  Council  on  tJie  IJfth  September,  1889. 

Attorney  General's  Department,  Toronto,  13th  September,  1889. 

The  undersigned  has  had  under  consideration  the  I'eport  of  the  Honourable 
Minister  of  Justice,  dated  May  18th,  1889,  with  respect  to  certain  statutes  passed 
the  legislature  of  this  province  in  the  session  of  1888. 

These  Acts  are  to  be  allowed  to  go  into  operation,  but  it  seems  proper  to  state 
view  entertained  by  the  province  on  the  questions  suggested.     The  report  calls  attentid 
to  the  enactments  which  are  contained  in  sections  12  and  23  of  chapter  70  of  the  A<J 
of  1888,  "An  Act  to  incorporate  the  Manitoulin  and  North  Shore  Railway  Company'' 
and  in  sections  20  and  47  of  chapter  71  of  the  same  year,  "An  Act   to  incorporate  thff* 
Ottawa,  Arnprior,  and  Renfrew  Railway  Company,"  and  are  alleged  to  fall  within  the 
exclusive  jurisdiction  of   the   federal  Parliament   with   respect  to  naturalization  and 
aliens,  and  to  bills  of  exchange  and  promissory  notes. 

Enactments  of  precisely  the  same  character  have  been  contained  in  the  various 
Railway  Acts  passed  in  this  province  from  time  to  time  since  confederation  and  with- 
out any  question  being  raised  as  to  their  propriety,  31  Victoria,  chapter  41,  section  24, 
and  chapter  42,  section  10,  etc. 

The  undersigned  apprehends  that  the  provisions  contained  in  "  The  British  Nortli 
America  Act,"  section  91,  subsection  25,  conferring  on  the  Dominion  Parliament  legis- 
lative jurisdiction  over  '•  Naturalization  and  Aliens  "  was  not  intended  to  give,  and  do(^s 
not  give  to  that  Parliament  jurisdiction  in  respect  to  such  a  matter  as  the  present,  viz., 
the  right  of  holding  stock  in  or  by  a  director  who  is  an  alien,  which  it  is  submitted 
relates  not  to  naturalization  and  aliens  within  the  meaning  of  the  British  North 
America  Act,  but  to  property  and  civil  rights.  This  view  is  in  accordance  with  the 
observation  of  Mr.  Todd's  Parliamentary  Government  in  the  British  Colonies,  p.  218/' 
while  by  the  ninety- first  section  of  "  The  British  North  America  Act,  1867,"  the  Dominion 
Parliament  is  exclusively  empowered  to  legislate  upon  naturalization  and  aliens,  it  has 
been  assumed  that  by  the  ninety-second  section  of  that  Act,  which  empowers  provincial 
legislatures  exclusively  to  make  laws  concerning  property  and  civil  rights  in  the  pro- 
vince, these  legislatures  are  competent  to  authorize  aliens  to  hold  and  transmit  real 
estate. 

The  undersigned  further  apprehends  that  the  legislative  jurisdiction  of  the  Dom- 
inion over  bills  of  exchange  and  promissory  notes  is  not  incompatible  with  the  right 
of  the  provincial  legislature  to  confer  authority  on  a  corporation  to  become  a  party  to 
instruments  of  this  nature,  as  a  matter  incidental  to  such  incorporation.  The  object  of 
the  legislation  is  not  to  alter  or  interfere  with  the  general  law  in  respect  to  those  sub- 
jects, but  to  invest  the  company  with  the  powers  necessary  for  its  due  working. 

If  the  matter  were  otherwise  doubtful,  the  fact  that  legislation  of  this  nature  for  a 
period  of  twenty  years  passed  unchallenged  is  entitled  to  weight,  as  showing  that  the 
provincial  legislature  has  the  right  claimed.  See  the  judgment  of  the  Court  of  Queen's 
Bench  for  Ontario  in  Regina  vs.  Bush,  15  O.  R.  398. 

The  undersigned  respectfully  recommends  that  the  despatch  of  the  7th  June  be 
answered  by  a  despatch  embodying  these  observations. 

O.  MOWAT, 

Attorney  General. 
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ONTARIO— 52nd  VICTORIA,  1889. 


3rd  Session — 6th  Legislature. 


Report  of  the  Honourable   the   Minister   of  Justice,   approved  by  His  Excellency   the 
Governor  General  in  Council  on  the  28th  June,  1890. 

Department  op  Justice,  Ottawa,  31st  May,  1890. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  recommend  that  che  Acts,  chapters  1  to  9,  11 
to  14,  16  to  77,  79  to  81,  83,  85  to  101  passed  by  the  legislature  of  the  province  of 
Ontario  during  the  session  thereof  held  in  the  months  of  January,  February  and  March, 
1889,  a  certified  copy  of  which  was  received  by  the  Department  of  the  Secretary  of 
State  on  the  5th  day  of  April,  1889,  be  left  to  their  operation. 
Humbly  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Report  oj   the    Honourable    the  Minister  of  Justice,   approved   by   His  Excellency   the 
Governor  General  in  Council  on  the  5th  July,  1890. 

Department  of  Justice,  Ottawa,  31st,  May  1890. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  for  consideration  his  report  on  the  fol- 
lowing Acts  passed  by  the  legislature  of  the  province  of  Ontario,  in  the  session  of  1889. 

Ch.  10.  An  Act  respecting  the  Administration  of  Justice  in  certain  cases. 

Section  8  of  this  Act  purports  to  give  the  Lieutenant  Governor  in  Council  the 
power  to  appoint  a  police  magistrate.  The  undersigned  in  this  connection  would  refer 
to  the  observations  made  by  him  in  a  report  bearing  even  date  herewith,  upon  the  legis- 
lature of  the  province  of  New  Brunswick  for  the  year  1889.  The  undersigned  recom- 
mends that  the  Act  be  left  to  its  operation. 

Ch.  15.  An  Act  respecting  Appeals  on  prosecutions  to  enforce  Penalties  and  punish 
offences  under  Provincial  Acts. 

Section  4  of  this  Act  provides  as  follows  : — 

"  E\ery  objection  to  a  prosecution  for  an  offence  under  the  statute  of  this  province, 
or  for  the  recovery  of  a  penalty  under  a  statute  of  this  province,  on  the  ground  of  the 
constitutional  invalidity  of  such  statute,  shall  be  taken  by  demurrer  before  the  defendant 
has  pleaded,  and  not  otherwise  ;  and  the  court  shall  determine  the  validity  of  the 
objection  raised  by  the  demurrer  and  give  judgment  thereon ;  and  no  motion  in  arrest 
of  judgment  shall  be  allowed  for  any  question  in  respect  of  such  indictment  on  the 
ground  aforesaid,  where  the  objection  might  have  been  taken  advantage  of  by  demurrer." 

The  section  proceeds  to  make  provisions  for  appeals  from  any  decision  respecting 
the  invalidity  of  the  provincial  statute. 

To  the  undersigned  this  section  appears  to  be  open  to  serious  objection. 

Although  doubtless  intended  to  apply  to  oSences  punishable  by  indictment  where 
alone  a  demurrer  is  possible,  it  is  wide  enough  in  terms  to  cover  proceeding  by  summary 
14i 
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conviction,  where  there  is  no  demurrer.  Apart,  however,  from  this,  the  provision  would 
appear  to  be  ultra  vires  of  a  provincial  legislature,  because  of  the  Provincial  Act  crea- 
ting an  offence  and  a  penalty.  Therefore  if  void,  any  enactment  like  this,  to  give  effect 
to  it,  if  the  objection  to  its  validity  is  not  taken  at  a  certain  stage,  would  be  ineffectual. 
This  provision  is  also  open  to  the  objection  that  it  is  an  attempt  to  limit  the  power  of 
the  courts  to  adjudicate  upon  the  constitutionalty  of  provincial  legislation.  These 
objections  may,  however,  be  removed  either  by  the  repeal  or  amendment  of  the  section 
in  question,  or  by  an  adjudication,  when  these  points  are  raised  by  persons  concerned. 

The  undersigned  recommends  that  it  be  left  to  its  operation. 

Chapter  78.  An  Act  to  incorporate  the  Amherstburg,  Lake  Shore  and  Blenheim 
Railway  Company,  section  4. 

Chapter  82.  An  Act  to  incorporate  the  Toronto  Belt  Line  Ilailway  Company, 
section  16. 

Chapter  84.  An  Act  to  incorporate  the  Waterloo  Junction  Railway  Company, 
section  40. 

The  foregoing  Acts  in  the  sections  mentioned,  contain  provisions  in  regard  to 
piomissory  notes  and  bills  of  exchange  which  may  be  invalid. 

The  undersigned,  however,  recommends  that  such  Acts  be  left  to  their  operation, 
in  view  of  the  provisions  made  by  the  Act  of  the  Parliament  of  Canada,  passed  in  the 
session  of  1890,  relating  to  bills  of  exchange  and  promissory  notes,  which  permits  notes 
and  bills  to  be  made  by  certain  corporations  under  certain  restrictions. 

Respectfully  submitted, 

JOHN  S.  D.  THOMPSON, 

Minister  of  Justice. 
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ONTARIO,  53ED  VICTORIA,  1890. 


4th  Session — 6th  Legislature. 


Report  of  the  Honourable  the  Minister  of  Justice  ajyproved  hy  His  Excellency  the 
Governor  General  in  Council  on  the  13th  April,  1891. 

Department  of  Justice,  Ottawa,  14th  March,  1891. 

To  His  Excellency^  tlie  Governor  General  in  Council : 

The  undersigned  having  considered  the  Acts  passed  by  the  legislature  of  the  pro- 
vince of  Ontario  in  the  session  held  in  the  year  1890,  received  by  the  Secretary  of 
State  on  the  23rd  April,  1890  (chapters  1  to"^68,  70  to  150  inclusive)  be  left  to  their 
•operation  and  that  the  Lieutenant  Governor  be  informed  tiiereof.  / 

Respectfully  submitted, 

JOHN  S.  D.  THOMPSON, 

Minister  of  Justice. 


The  Honourable  the  Minister  of  Justice  to  Honourable  Attorney  General  Mowat. 

Department  of  Justice,  Ottawa,  17th  March,  1891. 

My  Dear  Attorney  General, — I  have 'been  considering  the  Ontario  legislation 
of  1890.  The  only  Act  to  which  I  wish  to  call  your  attention  is  chapter  69,  being 
"  An  Act  to  amend  the  Ditches  and  Watercourses  Act  as  applied  to  railways,"  which, 
as  appears  by  its  first  section,  pui'ports  to  extend  to  all  railways,  no  matter  under 
what  legislative  jurisdiction.  My  view  is  that  the  province  cannot  prescribe  the 
mode  by  which,  or  the  occasions  on  which,  any  Dominion  railway  shall  be  changed  or 
otherwise  affected,  or  in  other  words  that  the  construction  of  these  works  and  the  main- 
tenance and  alteration  of  them  from  time  to  time  is  a  matter  within  the  exclusive 
authority  of  the  Dominion  legislature.  You  have,  no  doubt,  noticed  that  section  14 
of  our  Railway  Act  provides  for  drainage,  the  laying  of  waterpipes,  the  making  of 
streets,  ikc,  along,  across  or  under  any  Dominion  railway,  if  it  be  decided  by  the  Rail- 
way Committee  that  it  is  in  the  interest  of  the  municipality  that  such  work  should  be 
done.  This  seems  to  give  the  machinery  which  is  necessary  to  carry  out  what  your  Act 
is  aiming  at,  and  it  would  be  most  confusing  to  have  two  separate  tribunals,  one  provin- 
cial and  the  other  Dominion,  making  orders  in  respect  to  the  same  railway  and  perhaps 
the  same  piece  of  work.  Now  I  do  not  ask  you  to  agree  with  me,  but  as  it  is  not  a 
convenient  time  to  raise  the  main  question,  I  would  suggest  that  without  prejudice  you 
should  consent  to  amend  the  Act  in  question  so  as  to  make  it  apply  only  to  railways 
under  the  legislative  jurisdiction  of  the  province  of  Ontario.  May  I  ask  you,  notwith- 
standing your  very  onerous  duties  at  the  present  time,  to  favour  me  with  any  early 
reply. 

Yours  very  truly, 

JOHN  S.  D.  THOMPSON, 

Minister  of  Justice. 
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The  Honourable  Attorney  General  Mowat  to  the  Honourable  the  Minister  of  Justice. 

Toronto,  20th  March,  1891. 

My  DEAR  Minister  OP  Justice, — I  have  your  letter  of  the  17th,  and  agreeably 
thereto  shall  have  the  Act  to  which  you  refer  amended,  so  as  expressly  to  apply  only  to 
railways  under  the  legislative  jurisdiction  of  the  province  as  you  suggest,  and  without 
prejudice  to  any  question.  I  suppose  that  the  legislation  by  the  three  parties  in  the 
matter  of  the  arbitration  had  better  be  as  nearly  as  possibly  in  the  same  terms,  and 
therefore,  I  am  introducing  into  our  legislature  a  bill  following  closely  the  Quebec  Act, 
and  without  considering  whether  if  I  had  had  to  do  with  the  drawing  of  the  Act  I  should 
have  expressed  it  in  the  same  way  or  not. 

Yours  very  truly, 

0.'  MOWAT. 

Tlie  Honourable  Attorney  General  Mowat  to  the  Honourable  the  Minister  of  Justice, 

Toronto,  6th  May,  1891, 

My  dear  Minister  of  Justice, — The  Act  which  you  suggested  with  reference  to 
the  Ditches  and  Watercourses  Act  as  applied  to  Railways  (53  Vict.,  chap.  69)  has  been 
passed.  It  is  of  great  public  importance,  however,  that  there  should  be  some  provision 
with  respect  to  Dominion  railways,  in  case  we  have  not  the  jurisdiction  which  the  Act 
referred  to  appeared  to  assume.  I  earnestly  beg  your  consideration  of  a  measure  for 
Parliament  on  the  subject. 

Yours  very  truly, 

O.  MOWAT. 


Report   of  the  Honourable  the  Minister  of  Justice,    approved   by   His   Excellency    the 
Governor  General  in  Council  on  the  13th  April,  1891. 

Department  of  Justice,  Ottawa,  21st  March,  1891. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  chapter  69,  intituled  : 

"An  Act  to  amend  the  Ditches  and  Watercourses  Act  as  applied  to  railways," 
passed  by  the  legislature  of  the  province  of  Ontario,  in  the  session  of  1890,  as  follows  : 

This  Act  is  intended  to  make  provision  for  the  construction  of  ditches,  drains,  cul- 
verts, etc.,  through  or  under  railways.  Section  1  makes  the  Act  apply  to  every  railway 
company  ownmg  or  operating  a  railway  in  the  province  of  Ontario. 

^  The  undersignecl  having  been  of  opinion  that,  in  so  far  as  the  Act  purports  to  apply 
to.rai  ways  within  the  legislative  jurisdiction  of  the  Parliament  of  Canada,  it  is  of  no  effect, 
ha8  obtained  an  assurance  from  the  Ontario  government  that  the  Act  will  be  amended 
so  »i,s  to  expressly  apply  only  to  railways  under  the  If^gislative  jurisdiction  of  the  province. 

He  therefore  recommends  that  the  Act  be  left  to  its  operation. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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ONTARIO— 54th  VICTORIA,  1891. 

1st  Session — 7th  Legislature. 


Report  of  the  Honourable  the  Minister  oj  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  IJfth  May,  1892. 

Department  of  Justice,  Ottawa,  13th  May,  1892. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  had  under  consideration  the  Acts  (chapters  1  to  113  inclu- 
sive) of  the  legislature  of  the  province  of  Ontario,  passed  in  the  year  1891,  certified 
copies  of  which  were  received  by  the  Secretary  of  State  on  the  14th  day  of  May,  1891, 
respectfully  recommends  that  the  same  be  left  to  their  operation. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


ONTARIO— 55th  VICTORIA,  1892. 


2nd  Session — 7th  Legislature. 


Report   of  the  Honourable   the   Minister  of  Justice,    approved  by   His   Excellency  the 
Governor  General  on  the  30th  May,  189S. 

Department  of  Justice,  Ottawa,   18th  May,  1893. 
To  His  Excellency  the  Governor  General  in  Coitncil : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed  by 
the  legislature  of  the  province  of  Ontario  in  the  fifty-fifth  year  of  Her  Majesty's  reign 
1892,  (chapters  1  to  7,  9,  11  to  41,  43  to  108)  received  by  the  Secreary  of  State  on 
the  13th  June,  1892,  and  he  is  of  opinion  that  they  are  unobjectionable  and  may  be 
left  to  their  operation. 

Respectfully  submitted, 

J.  A.  OUIMET, 

Acting  Minister  of  Justice. 
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From  Solicitors  Canada  Soutliern  Railway  Company  to  the  Honourable  the 

Secretary  of  State. 

Toronto,  28th  March,  1893. 

Sir, — "We  beg  to  inclose  a  petition,  accompanied  by  a  statement  of  facts  connect 
with  it,  of  the  Canada  )Southern  Railway   Company,   to  his   Excellency   the  Govern* 
General,   praying  for  the  disallowance  of  55   Victoria,    chapter  8  of  the  province 
Ontario,  and  beg  that  you  will  lose   no  time  in  bringing  the  matter  to  the  attention 
his  Excellency. 

This  petition,  accompanied   l)y  the  statement  of  facts,   was  deposited   on  the  2i 
March   hist,  in  the  office  of  the  Minister  of  Justice,  as  we  were  notified   that  that 
the  proper  department   with   which   to  leave  it,   but  we  are  now   sending  this  to  yo^ 
department,  so  that  there  may  be  no  informality  in  the  matter. 

The  time  for  the  disallowance  of  the  Act  will  expire  upon  the  14th  of  April,  so  we 
beg  that  there  will  be  no  delay  in  bringing  the  matter  before  his  Excellency. 

We  have,  &c., 

KINGSMILL,  SYMONS,  SAUNDERS      TORRANCE 

Solicitors  for  the  Canada  Southern  Railway  Company. 


Petition  of  Canada  Southern  Raihvay  Canipany  to  His  Excellency  the  Governor 
General  of  the  Dominion  of  Canada. 

The  petition  of  the  Canada  Southern  Railway  Company  : — 

Humbly  showeth. 

1.  Your  petitioner  is  duly  incorporated  under  the  laws  of  Canada  as  a  railway 
company,  and  owns  and  operates  a  line  of  railway  adjacent  to  the  west  bank  of  the 
Niagara  river  from  the  town  of  Niagara  to  Fort  JErie,  passing  through  the  town  of 
Niagara  Falls,  in  the  township  of  Stamford,  in  the  county  of  Welland,  and  so  owned  and 
operated  the  same  prio#to  the  happening  of  the  events  hereinafter  mentioned. 

2.  Your  petitioner,  in  the  course  of  its  business,  acquiredfor  its  purposes,  certain  lands, 
parts  of  lots,  numljers  one  hundred  and  sixty  and  one  hundredland  seventy-four,  broken 
front  in  the  township  of  Stamford. 

3.  Under  an  Act  of  the  legislature  of  Ontario,  passed  in  1885,  being  48  Victoria, 
chapter  21,  known  as  the  "Park  Act,"  commissioners  were  appointed,  as  therein 
provided,  to  select  such  lands  in  the  vicinity  of  the  Falls  of  Niagara  within  Ontario, 
as  were,  in  their  opinion,  proper  to  be  set  apart  for  the  purpose  of  restori  g  to  some 
extent  the  .scenery  around  the  Falls  of  Niagara  to  its  natural  condition,  and  to  preserve 
the  same  from  further  deterioration  as  well  as  to  affo.d  to  travellers  and  others,  facilities 
for  oliserving  the  points  of  intere.st  in  the  vicinity. 

4.  The  commissioners  thus  appointed  selected  lands  for  the  purposes  aforesaid,  and 
prejiared  a  plan  thereof,  including  therein  some  of  the  said  lands  of  your  petitioner, 
wliich  was  subsequently  approved  by  his  Honour  the  Lieutenant  Governor  in  Council 
and  ad<  pted. 

Following  such  approval,  and  under  the  Park  Act,  proceedings  were  taken  as  there- 
in provideti,  to  Jiscertain  the  value  of  the  lands  so  selected,  with  the  view  to  their  being 
ultimately  tjiken  for  the  purposes  mentione  I  and,  in  the  result,  the  .same  were  so  taken 
and  vested  in  the  commissioners,  as  trustees  for  the  province,  they  having  been  duly 
incorjKirated  as  a  lx)ard  under  the  Act  of  the  legislature,  passed  in  1887,  beins<  50  Victoria, 
clmpter  13,  by  which    Act   the  park   was  called  "The  Queen  Victoria  Niagara   Falls 
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6.  Part-  of  the  lands  of  your  petitioner  which  were  included  in  tlie  said  plan,  was 
conveyed  to  Her  Majesty  and  subsequently  became  vested  in  the  commissioners  upon 
the  condition  and  understanding  amongst  others,  that  the  same  should  be  used  only  for 
the  said  objects  and  purposes,  and  they  were  so  used  until  the  session  of  the  legislature 
held  in  the  year  1892. 

7.  At  the  point  in  question  is  situated  the  station  of  "  Falls  View  "  on  your  peti- 
tioner's railway,  and  it  was  made  an  express  term  of  the  conveyance  of  the  said  lands, 
"that  the  view  from  Falls  View  Station  shall  be  kept  open  along  the  whole  line  from 
"the  Monastery  to  the  northern  boundary  of  range  five,  and  that  on  the  east  of  the 
"  railway  only  an  open  fence,  which  will  not  in  any  way  obstruct  the  view,  shall  be 
"  constructed." 

8.  By  an  Act,  being  55  Victoria,  chapter  8  (assented  to  14th  of  April,  1892),  the 
legislature  assumed  to  confirm  a  certain  agreement  made  between  the  said  commissioners, 
acting  therein  on  their  own  behalf  and  with  the  approval  of  the  government  of  the 
province  of  Ontario,  of  the  first  part,  and  Albert  D.  Shaw,  Francis  Lynde  Stitson  and 
William  B.  Kankine,  of  the  second  part,  which  purports  to  give  to  the  persons  named 
the  right  to  take  water  from  the  Niagara  River  at  a  certain  point  or  points,  and  to 
occupy  certain  lands  within  the  park  in  order  tliat  the  company  may  thereby  generate 
and  develop  electricity  and  pneumatic  power  for  transmission  beyond  the  park,  and  for 
that  purpose  to  erect  buiklings,  power  houses  and  works  thereon  and  in  and  by  the  said 
Act  the  persons  named,  with  others,  are  incorporated  as  a  company  under  the  name  of 
the  "Canadian  Niagara  Power  Company"  with  the  requisite  power  to  carry  the  agree- 
ment into  effect,  and  for  other  purposes. 

9.  Some  of  the  lands  so  conveyed  by  your  petitioner  to  Her  Majesty  is  included  in 
the  tract  which  the  said  power  company  is  in  and  by  the  said  agreement  authorized  to 
occupy  and  utilize  as  aforesaid,  and  your  petitioner  urges  that  the  giving  of  such 
authority  is  in  direct  contravention  of  the  condition  of  the  conveyance  as  set  forth  in 
paragraph  seven  hereof,  as  the  carrying  of  the  same  into  effect  would  interfere  with  the 
view,  and  prevent  the  same  from  being  kept  open  as  stipulated. 

10.  The  making  of  the  same  agreement,  and  the  passage  of  the  Act  purporting  to 
confirm  the  same,  are  also  in  contravention  of  the  declared  objects,  as  stated  in  the 
Parks  Act,  for  which  the  land  of  your  petitioner  and  the  proprietors  of  lands  similarly 
interested  were  obtained,  and  their  conversion  to  the  uses  provided  for  in  the  said  agree- 
ment and  Acts  is  contrary  to  the  avowed  purposes  of  the  commissioners  made  when  the 
proceedings  were  taken  to  secure  the  land,  and  which  purpases  only  were  then  in  con- 
templation and  presented  to  the  parties. 

11.  The  lands  of  your  petitioner  were  so  conveyed  in  good  faith,  in  consideration 
of  the  said  conditions  and  in  consequence  of  the  representations  so  held  out,  and  had  it 
then  been  known  that  the  lands  would  have  been  converted  to  uses  other  thin  those 
then  proposed,  no  conveyance  would  have  been  made  by  you?  petitioner. 

12.  In  making  the  awards  in  respect  of  the  lands  taken  for  the  purposes  of  the 
park  the  arbitrators  deliberately  took  into  consideration  the  fact  that  they  were  to  be 
used  for  such  purposes  only,  and  your  petitioner  is  convinced  that  if  it  had  been  repre- 
sented that  the  lands  were  to  be  available  for  any  other  use  or  purpose  the  awards  then 
made,  which  were  inadequate  in  any  other  view,  would  have  been  for  much  larger 
amounts. 

13.  Your  petitioner  submits  and  urges  that  it  was  an  improper  use  of  the  legislative 
powers  to  authorize  the  taking  of  lands  for  one  purpose  and  subsequently  to  divert  them 
to  other  and  different  purposes,  without  affording  protection  to  the  persons  originally 
affected,  either  by  the  restoration  of  the  lands  or  otherwise,  and  for  that  reason  the  Act 
of  confirmation  mentioned  is  unconstitutional  and  should  Ije  disallowed. 

14.  Your  petitioner  begs  herewith  to  submit  for  your  Excellency's  consideration  a 
statement  of  the  facts  and  circumstances  connected  with  the  special  matter  in  support 
of  your  petitioner's  case,  which  for  convenience,  is  presented  in  separate  form,  and 
asks  that  the  same  may  be  dealt  with,  as  if  the  contents  thereof  had  been  set  forth 
herein. 
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Your  petitioner  therefore  prays  : — 

1.  That  your  Excellency  may  be  pleased  to  disallow  the  said  Act  of  the  legislature 
of  the  pi-ovince  of  Ontario,  and  being  chapter  eight  of  the  Acts  passed  in  the  fifty-fifth 
year  of  Her  Majesty's  reign. 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray. 

THE  CANADA  SOUTHERN  RAILWAY  COMPANY.     |l.  S.| 


NiCHOL  KlNGSMILL, 

Secretary. 


Dated  at  St.  Thomas,  Ont.,  27th  January,  1893. 


Statement   of  Petitioner. 

In  the  matter  of  the  petition  of  the  Canada  Southern  Railway  Company  to  His  Excel- 
lency the  Governor  General  of  Canada  for  the  disallowance  of  the  Act  of  the  Legis- 
lature of  Ontario,  being  55  Vic,  cap.  8. 

Statement  of  tJve  petitioner  in  support  of  petition  and  referred  to  therein. 

\.  In  1880  an  Act  was  passed  by  the  legislature  of  Ontario,  being  43  Vic,  cap.  13, 
intituled:  "An  Act  respecting  Niagara  Falls  and  the  Adjacent  Territory,"  the  pre- 
amble declaring  : 

"  It  has  been  proposed  that  the  governments  of  the  Dominion  of  Canada  and  the 
state  of  New  York  should  take  steps  to  restore  to  some  extent  the  scenery  around  the 
Falls  of  Niagara  to  its  natural  condition,  and  to  preserve  the  same  from  further  deteriora- 
tion, as  well  as  to  ofifer  to  travellers  and  others,  facilities  for  observing  the  points  of  in- 
terest in  the  vicinity  ; 

"  And  further,  it  is  desirable  that  any  action  that  the  government  and  Parliament 
of  Canada  may  desire  to  take  for  the  purpose  of  acquiring  the  lands  in  the  neighbour- 
hood of  the  falls,  with  a  view  to  the  said  objects,  should  be  aided  in  the  manner  as 
therein  provided." 

The  purport  of  that  Act  was  to  enable  the  Minister  of  Public  Works  of  Caijada,  if 
he  saw  tit,  to  acquire  and  take  possession  of  any  land  or  real  estate,  itc,  which  might  be 
expedient  to  l)e  taken  for  the  purposes  mentioned  in  the  Act,  and  powers  were  conferred 
upon  him  to  enable  him  to  carry  out  the  objects. 

2.  Nothing  was  done  under  that  Act,  and  in  1885  it  was  repealed  by  the  legislature 
and  another  Act  (which  we  will  call  the  "  Park  Act ")  was  passed,  being  48  Victoria, 
chapter  21,  entitled  "  An  Act  fur  the  preservation  of  the  natural  scenery  about  Niagara 
Falls,"  and  the  preamble  follows  that  of  the  previous  Act,  as  to  the  objects  for  which  it 
was  passed. 

The  Act  provides  for  the  appointment  of  the  commissioners  for  the  purpose  of  car- 
rying out  its  intent,  and,  by  section  5,  they  were  required  to  select  such  lands  in  the 
vicinity  of  the  Falls  of  Niagara,  within  Ontario,  as  were,  in  their  opinion,  proper  to  be 
set  apart  for  the  purposes,  set  out  in  the  preamble  of  the  Act,  and,  for  that  purpose, 
should  have  power  to  enter  upon,  examine,  measure  and  survey  such  lands,  etc.,  as  they 
may  deem  necessary. 

By  section  6,  they  were  to  report  as  to  the  plan  which,  in  their  opinion,  ought  to  be 
aflopi«Ml  for  securing  the  permanent  appropriation  of  the  lands  for  the  objects  thereinbefore 
mentioned,  and  for  the  improvement  and  preservation  of  the  property,  and  as  to  the  mode 
in  which  the  same  should  be  managed,  in  order  to  secure  its  enjoyment  as  a  public  park. 

On  the  plan  being  approved,  the  commissioners  were  then  to  proceed  to  ascertain  the 
value  of  the  lands  selected  with  the  view  of  their  being  purchased,  under  the  authority 
of  the  Act,  •'  for  the  objects  and  uses  thereinbefore  mentioned." 
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For  this  purpose  by  section  10,  the  provisions  of  the  Public  Works  Act  (Ont.) 
(R.  S.  O.,  1877,  cap.  30)  are  to  apply.  That  Act  provides  for  the  appointment  of  official 
arbitrators  and  machinery  for  determining  the  value  by  arbitration,  if  no  settlement  is 
made  with  the  ownei's,  which  arbitrators  are  appointed  by  the  government. 

Section  68  declares : 

"  The  arbitrators  shall  consider  the  advantage  as  well  as  the  disadvantage  of  any 
public  work,  as  respects  the  real  or  personal  property,  of  any  person  through  which 
the  same  passed,  or  to  which  it  is  contiguous,  or  as  regards  any  claim  for  compensation 
for  damage  caused  thereby,  and  the  arbitrators  shall,  in  estimating  and  awarding  the 
value  of  any  property,  real  or  personal,  taken  for  any  public  work,  or  amount  for 
damages  to  be  paid  to  any  person,  take  into  consideration  the  advantages  accrued  or 
likely  to  accrue  to  such  person  or  his  estate,  as  well  as  the  damage  occasioned  by  reason 
of  such  work." 

But  as  noted  hereafter,  the  arbitrators  do  not  appear  to  have  acted  upon  this  direc- 
tion, as  regards  the  company's  lands,  although  they  did  as  to  other  proprietors. 

3.  The  Act  further  provided  that  if  the  commissioners  so  recommended,  the  Lieutenant 
Governor  in  Council  might  invite  proposals  from  companies  willing  to  undertake  the 
establishment  and  maintenance  of  "  the  park  under  the  Act,"  and  transfer  to  such  com- 
pany the  right  of  acquiring  "for  the  purposes  afore.^aid,  the  lands  at  the  prices  so  agreed 
ou  or  awarded,  subject  to  the  ratification  of  the  transfer  by  the  resolution  of  the  legis- 
lative assembly." 

4.  Commissioners  were  duly  appointed,  and,  as  required  by  the  Park  Act,  prepared 
their  plan  of  the  lands  which  weie  considered  should  be  taken  "  for  the  purposes  of  the 
Act,"  which  was  approved  by  the  Lieutenant  Govei'nor  in  Council  on  the  lithof 
December,  1885.  This  plan  included  some  of  the  lands  acquired  by  the  Canada 
Southern  Railway  Company,  in  the  vicinity  of  its  Fall  View  Station,  and  held  partly 
in  the  name  of  Messrs.  Cornelius  Vanderbilt  and  Nicol  Kingsmill,  as  trustees  for  the 
company. 

The  commissioners  afterwards,  in  the  exercise  of  their  powers,  served  notices  upon 
all  parties  interested  in  lands  which  they  considered  should  be  so  acquired,  and  arbitra- 
tions were  proceeded  with  before  the  official  arbitrators  appointed  by  the  government, 
under  the  Public  Works  Act.  The  various  awards  of  the  arbitrators  were  published  in 
August,  1886,  and  recite  : — 

"  The  commissioners,  in  pursuance  of  the  powers  upon  them  conferred,  selected 
lands  for  the  objects  hereinbefore  mentioned  as  a  public  park,  and  caused  a  map,  duly 
certified,  of  the  lands  which  they  had  selected  to  be  submitted  to  the  Lieutenant 
Governor  for  his  approval,  in  accordance  with  the  said  Act." 

Which  approval  was  signified,  as  mentioned. 

They  further  recite,  that,  under  the  powers  and  provisions  contained  in  the  Park 
Act,  and  of  the  several  provisions  of  the  Public  Works  Act,  the  commissioners  were 
authorized  to  agree  with  the  owners  of  the  lands  selected,  as  to  price  and  terms  of  pay- 
ment, with  a  view  to  the  same  being  purchased,  under  the  authority  of  the  Act,  "for 
the  objects  and  uses  hereinbefore  mentioned."  And,  if  unH.ble  to  agree  upon  the  prices 
to  be  paid,  then,  that  the  same  should  be  determined  by  the  arbitrators  in  the  manner 
as  provided  by  the  Public  Works  Act. 

And  further  recites,  that  notice  was  given  to  the  owners,  by  the  commissioners, 
that  they  required  to  purchase  and  take  from  the  owners  the  lands  in  which  they  are 
severally  interested,  for  the  purposes  of  the  said  Act,  subject  to  its  provisions,  and  "for 
the  objects  and  uses  therein  mentioned." 

The  awards  continue  bj'  reciting  the  steps  taken  leading  to  the  arbitration,  and 
that,  in  pursuance  of  the  powers  conferred  upon  them,  "  and  having  heard  the  said  the 
Canada  Southern  Railway  Company  and  the  other  parties  who  appeared  before  us,  and 
having  examined  witnesses  produced  by  them  before  us  upon  oath,  and  the  evidence 
laid  by  the  said  parties  before  us  for  determining  the  matters  in  suit,  and  having  also 
viewed  the  said  lands,  in  the  said  schedule  mentioned  (which  schedule  describes  the 
land),  do  make  this  our  award  in  writing,  concerning  the  premises,  in  manner  and  form 
following,  that  is  to  say  : — 
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"  We  award,  decide,  order  and  determine  that,  in  accordance  with  the  provisions 
in  the  Act  firstly  before  recited  (that  is  the  Park  Act),  the  sum  of  .$150  shall  be  paid 
for  the  absolute  purchase  of  the  fee  simple  in  possession,  free  from  encumbrances  of  the 
land  particularly  mentioned,  and  described  in  the  said  schedule  hereunder  written,  but 
subject  to  the  drainage  and  sewage  in  the  said  schedule  set  forth.  ;(;         *         * 

And  we  further  decide,  find,  direct  and  determine  that,  in  the  event  of  the  same  land 
being  taken  for  the  said  park,  the  said  the  Canada  Southern  Railway  Company  shall 
be  entitled  to  be  paid  by  the  treasurer  of  Ontario,  such  costs  as  may  be  taxed  by  the^ 
proper  officer,  on  the  usual  scale  between  party  and  party." 

5.  An  award,  similar  in  terms  and  expressions,  was  also  made  in  respect  of  the  lar 
taken  by  the  commissioners,  and  held  in  the  names  of  Messrs.  Vauderbilt  and  King 
mill  for  the  company,  fixing  the  value  at  $850,  and  making  it  subject  to  certain  rights 
as  to  drainage  and  water  pipes,  which  had  been  previously  reserved  by  deed  in  favour 
of  the  "  twisters  of  our  Lady  of  Loretto,"  both  of  which  awards,  as  to  amounts,  were 
ultimately  accepted  as  a  basis  of  settlement,  although  such  amounts  were  totally  inade- 
quate, from  the  company's  stajidpoint  especially,  if  the  lands  were  to  be  used  for  any 
other  than  park  purposes. 

6.  At  the  same  time  the  arbitrators  with  their  awards  delivered  their  reasons, 
that  in  considering  on  what  basis  the  various  claims  for  compensation  should  be 
assesed,  they  had  adopted  certain  principles,  as  defined  by  well  known  legal  writers. 
Then  they  go  on  to  say  : 

"  The  witnesses  examined  had  differed  very  widely  in  their  opinion  as  to  the  value 
of  tlie  properties  proposed  to  be  expropriated,  and  we  found  great  difficulty  iii  trying  to 
reconcile  their  evidence,  but  we  believe  that  we  were  not  obliged  to  be  governed  entirely 
by  those  opinions,  and  that,  having  carefully  examined  and  viewed  the  properties  in 
question,  we  have  a  right  under  all  the  circumstances  to  exercise  our  own  discretion 
and  judgment,  aided  by  the  evidence  of  those  witnesses." 

And  further  : 

"  And  finally  we  may  say  that  we  have  in  each  case  that  has  come  before  us 
endeavoured,  while  rejecting  mere  speculative  values,  to  award  to  tlie  owner  or  owners 
of  the  property  proposed  to  be  taken  in  full,  just  and  liberal  compensation  therefor, 
assessed  upon  the  basis  of  the  principles  and  in  accordancie  with  the  statute  before 
referred  to,  so  far  as  the  same  are  respectively  applicable  to  the  nature  and  circum- 
Btances  of  the  case  under  consideration." 

7.  It  will  thus  be  seen  that  in  e^^titnating  the  value  of  the  lands  taken,  the  arbi- 
trators had  before  them  and,  considered  the  objects  for  which  the  land  was  required, 
and  the  purposes  to  which  it  was  to  be  devoted,  which  was  a  point  specially  {nessed 
upon  them  by  counsel  for  the  commissioners,  and  it  was  in  view  of  such  ol)jects  and  pur- 
poses cnly  the  awards  were  made. 

8.  Thfre  is  here  a  distinction  between  the  awards  made  in  the  Canada  Southern 
cases  and  those  of  other  owners  from  whom  a  portion  only  of  their  lands  were  taken, 
in  that  the  arbitrators  in  the  latter  class — by  the  awards — say  expressly  : 

•'  And  having  al-^o,  in  making  this  our  award,  regarded  not  only  the  value  of  the 
said  lands  in  the  schedule  mentioned,  but  have  taken  into  consideration  the  benefit 
derive*!,  and  to  be  derived,  by  the  claimants  through  the  selection  and  establishment  of 
the  said  public  park,  as  well  as  the  injury  done  thereby  to  the  said  claimants.  {Vide 
award  liush  case.)" 

But  no  such  declaration  appears  in  the  Canada  Southern  awards ;  the  inf'^rences 
being  that  they  considered  only  the  actu  1  value  of  the  lands  taken  without  regard 
to  Ixmefit  or  injury  to  t'  e  company's  other  lands,  deeming  their  use  for  a  park  to  be  not 
deiriin^ntal  to  the  company  who  would  probably  use  them  for  a  like  purpose; 

And  it  is  here  to  be  observed  that  if  the  purposes  then  known  had  included  the 
construction  and  placing  of  electric  works  in  front  of  the  company's  station  at  Falls 
View,  which  would  l)e  a  serious  detriment  at  a  point  of  great  attraction  on  their  line, 
the  arbitrators  must  then  have  taken  into  consideration  this  further  object  and  its 
efieots  upon  the  company's  business  and  purposes. 
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9.  A  suit  was  brought  by  the  company  before  the  arbitration  was  proceeded  with 
to  restrain  the  arbitrators,  on  the  ground  that  the  lands  having  been  acquired  by  the 
company  for  railway  purposes,  under  the  authority  of  the  Parliament  of  Canada,  they 
had  no  jurisdiction  by  reason  of  the  Park  Act,  which  was  provincial  only,  to  deal  with 
them,  and  an  interim  injunction  was  asked  for,  but  the  court,  in  the  exercise  of  its 
discretion,  refused  at  that  stage  to  interfere,  considering  it  would  be  more  convenient  to 
allow  the  arbitrators  to  proceed  without  adjudicating  on  the  merits,  and  reserving  leave 
to  apply  again. 

10.  The  arl)itrators  accordingly  went  on  and  made  their  awards  as  stated  ;  the 
piece  taken  under  the  award  against  the  company  being  a  strip  60  feet  wide  lying 
contiguous  to  the  south  boundary  of  range  one,  running  from  the  east  boundary  of  the 
uniform  strip  of  land  retained  by  the  company  to  a  point  one  chain  from  the  river  con- 
taining 19-100  of  an  acre;  and  that  under  the  award  against  tbe  trustees  Vanderbilt 
and  Kingsmill,  comprising  1*40  acres,  being  bounded  on  the  north  by  the  60  foot  strip 
already  mentioned  extending  easterly  to  the  river,  on  the  west  by  the  Canada  Southern 
grounds  and  the  monastery,  on  the  east  by  the  river,  and  on  the  south  by  the  road  to 
the  river  leading  from  Street's  mill  road.  The  lands  in  question  being  indicated  upon 
the  plan  herewith  submitted. 

11.  The  result  was  not  satisfactory  to  the  company,  and  the  suit  was  prosecuted, 
but  the  dispute  ended  (5th  February,  1887)  in  an  agi-eement  with  the  commissioners 
under  which  the  company  and  Messrs.  Vanderbilt  and  Kingsmill,  as  such  trustees,  con- 
veyed the  said  pieces  of  land  to  Her  Majesty,  the  conveyances  reciting  the  acts  and 
proceedings  as  we  have  indicated,  and  being  made  subject  to  the  following  express 
terms,  viz.  : — 

"  And  subject  also  to  the  following  stipulations  and  provisions,  which  it  is  mutually 
agreed  by  the  parties  to  the  within  deed  shall  be  observed  and  performed  by  them 
respectively,  and  by  their  respective  successors  and  assigns,  and  by  any  board  of  com- 
missioners or  those  who  may  have  the  charge,  conduct  and  management  thereof,  under 
any  Act  of  the  legislature  ;  that  convenient  access  and  egress  to  and  from  the  park  be 
permitted  to  foot  passengers  and  employees  of  the  company  subject  to  the  following 
conditions : 

1.  That  the  park  authorities  shall  build  the  means  of  access  over  their  part  of  the 
land  and  the  company  theirs. 

2.  That  the  access  shall  be  under  the  control  of  the  park  authorities. 

And  it  is  further  stipulated  and  provided  by  and  between  the  parties  as  aforesaid  : 

That  the  Canada  Southern  Railway  Company  shall  not  erect  on  the  land  between 
a  certain  proposed  roadway  to  be  built  on  their  lands  and  the  Niagara  Falls  Park 
boundary  any  building,  or  use  or  appropriate  such  building  to  the  use  of  any  business 
known  as  Niagara  Falls  business,  among  such  being  booths  for  the  sale  of  curiosities, 
photograph  cars  or  places  for  the  sale  of  fruit,  cakes,  or  drinks  of  any  kind. 

That  the  view  from  Falls  View  Station  shall  be  kept  open  along  the  whole  line  from 
the  monastery  to  the  northern  boundary  of  range  5,  and  that  on  the  east  of  the  railway 
only  an  open  fence  which  will  not  in  any  way  obstruct  the  view  shall  be  constructed. 

The  inducement  to  this  settlement  being  the  fact  of  the  preservation  of  the  land  for 
all  time  for  park  purposes. 

12.  This  disposition  of  the  dispute  was  only  reached  after  much  negotiation  and 
correspondence.  Our  suit  was  entered  for  a  trial  and  was  ripe  for  a  hearing  when  the 
terms  in  the  preceding  paragraph  mentioned  were  reached — -the  consent  being  embodied 
into  the  form  of  a  judgment  in  the  action  and  it  has  the  force  and  effect  of  a  decree  of 
the  court,  which  the  commissioners  have  sought  to  overcome  by  the  legislation  of  1892, 
hereinbefore  mentioned. 

13.  The  proceedings  of  the  commissioners  were  followed  by  the  Act  of  1887,  under 
which  the  acquisition  of  the  land  was  authorized — gave  the  title  "  The  Queen  Victoria 
Niagara  Falls  Park,"  and  declared  the  commissioners  to  be  a  corporation  under  the 
name  of  "  The  Commissioners  Queen  Victoria  Niagara  Falls  Park."  By  sec.  3  the  lands 
so  selected  were  thereby,  on  payment  of  the  awards,  vested  in  the  commissioners,  as 
trustees  for  the  province,  and  the  lands  are  now  so  held. 
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14.  Until  the  session  of  1892,  the  company  had  no  reason  to  complain  of  any  Act 
of  the  commissioners  or  legislature,  but  at  that  session  legislation  took  place  w  hich  has 
materially  affected  the  situation  of  the  parties,  and  calls  for  consideration,  and  in  doing 
60,  it  is  proper  to  remember  that  up  to  this  time  no  authority  was  given  to  the  commis- 
sioners, nor  had  they  the  power  to  confer  any  privileges  over  the  lands  upon  any  person 
or  corporation  ;  their  duties  were  only  those  necessarily  incident  to  the  office  as  custo- 
dians in  the  public  interest,  with  such  powers  as  were  essential  to  control  and  manage, 
and  for  the  improvement  of  the  property  within  the  objects  stated. 

15.  There  can  be  no  doubt  the  policy  of  the  Ontario  Government,  since  the  park 
scheme  was  formulated,  has  undergone  a  change,  and  it  has  been  found  the  revenues 
from  special  attractions  in  the  park  are  not  sufficient  to  meet  expenses,  or  the  interest 
on  debentures,  which  were  issued  under  the  authority  of  the  Park  Act  to  pay  for  the 
lands  ;  and  rather  tharj  that  the  deficit  should  form  a  charge  upon  the  general  revenue 
of  the  province,  the  government  have  deemed  it  expedient  to  take  advantage  of  their 
position  and  create  a  revenue  out  of  the  property  itself,  and  for  this  reason  authorized 
the  agreement  hereinafter  mentioned.  It  is  well  recognized  and  understood  that  the 
commissioners  act  only  under  government  direction. 

16.  By  an  Act  of  the  session  of  1892  (of  which  the  Canada  Southern  complain 
and  seek  to  have  disallowed),  (assented  to  the  14th  April),  being  chapter  8,  entitled 
"  An  Act  to  confirm  a  certain  agreement  made  between  the  Commissioners  of  Queen 
Victoria  Nigara  Falls  Park  and  the  Canadian  Niagara  Power  Company,  and  to  enable 
the  said  company  to  carry  the  agreement  into  practical  effect"  an  infringement  was 
marie  upon  the  park  project.  The  agreement  mentioned  is  dated  the  7th  April,  1892, 
i.  e.  only  seven  days  before  the  Act  received  the  royal  assent.  There  is  no  preamble 
in  the  Act,  and  it  is  not  even  stated  to  be  for  the  benefit  of  the  park.  The  agreement 
recites : — 

"The  company  have  applied  to  the  commissioners  for  the  right  to  take  water  from 
the  Niagara  river  at  a  certain  point  or  points  in  the  park,  in  order  that  the  company  may 
thereby  generate  and  develop  electricity  and  pneumatic  power  for  transmission  beyond 
the  park,  and  desire  to  secure  the  right  to  construct  their  works  in  the  park,  and  the 
commissioners  have  agreed  to  permit  such  construction  upon  the  terms  and  considera- 
tions thereinafter  expressed." 

It  then  provides  : — 

"(1.)  For  the  purpose  of  generating  electricity  and  pneumatic  power  to  be  trans- 
mitted to  places  beyond  the  park,  the  commissioners  hereby  grant  to  the  company  a 
licen.se  irrevocable,  save  as  hereinafter  limited,  to  take  water  from  the  Niagara  river, 
between  the  head  of  Cedar  Island  and  the  main  land,  south,  thereof,  and  lead  such 
water  l)y  means  of  the  natural  channel  between  Cedar  Island  and  the  maii^  land  and 
the  further  extension  of  the  channel,  to  supply  works  to  be  erected  and  constructed  by 
the  company  in  buildings  and  power  houses  on  the  main  land  within  the  park,  on  a 
hjcation  near  the  foot  of  the  high  bluff  between  the  Carmelite  Monastery  and  the  rear 
of  the  table  rock  house,  which  location  shall  occupy  a  tract  of  land  of  not  more  than 
1,200  feet  in  length  by  not  more  than  100  feet  in  width,  such  location  of  buildings  and 
power  houses,  from  time  to  time  to  be  erected,  as  shall  be  hereafter  settled  within  the 
aforesaid  limits  by  the  commissioners. 

'•(2.)  The  company  shall  have  the  furth'^r  right  to  excavate  tunnels,  to  discharge 
the  wftt'  rs  led  from  the  Niagara  River  to  the  said  buildings  and  power  houses  so  that 
such  waters  by  means  of  such  tunnels  .shall  emerge  below  the  Horse  Shoe  Fall  at  or 
near  the  water's  edge  of  the  Ningara  River." 

•*(4.)^  The  licen.se  heretofore  granted  is  for  the  term  of  twenty  years,  comnipnciiig 
with  the  first  day  of  May,  1892,  the  company  paying  therefor  at  the  clear  yearly  rental 

'  >.000  during  the  first  ten  years  (the  rent  to  be  computed  from  the  first  day  of 
■  iiibfr,  1892),  the  lenUd  for  th"  period  from  the  first  day  of  May,  1892,  to  the 
ar.^L  day  of  N.)vember,  1894,  which  is  fixed  at  $50,000  having  >)een  paid  to  and 
accept^Mi  l)y  the  cummissioners  in  two  payments  of  the  sum  of  $15,000,  and  the  further 
sum  of  .*35,000  paid  by  the  company  at  or  prior  to  th?  execution  and  delivery  of  this 
instiunuMit ;  the  rent  for  the  remainder  of  the  first  ten  years  of  the  term  to  be  payable 
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in  half  yearly  payments,  and  at  the  end  of  each  six  months,  to  wit,  on  the  first  days  of 
May  and  November  of  each  and  every  year,  the  first  of  such  semi-annual  payments  to 
be  made  on  the  first  day  of  May,  1895." 

The  rental  for  the  next  ten  years  scales  up  to  ^35,000  per  annum  in  the  twentieth 
3'ear. 

Subsection  (5)  then  provides  for  the  renewal  in  periods  of  twenty  years  (  ach,  mak- 
ing in  all  100  years,  at  a  rental  of  $35,000  per  annum. 

"(7.)  For  the  transmission  of  electricity  and  pneumatic  power  to  points  beyond  the 
park,  the  company  shall  have  the  right  to  convey  the  same  by  wires,  cal)les  or  other 
appliances  in  conduits  beneath  the  surface  of  the  park  : — And  the  company  may  pass 
a  conduit  undei-  the  electric  railway  within  the  park  to  enable  electricity  or  pneun;atic 
power  to  be  conveyed  between  the  railway  and  the  edge  of  the  cliff  as  far  as  the  Niagara 
Falls  and  Clifton  Suspension  Bridge. 

"  (8.)  For  the  purposes  of  construction  the  company  shall  have  the  power  to  con- 
struct coffer-dams  across  both  upper  and  lower  ends  of  the  natural  channel  between 
Cedar  Island  and  the  main  land,  and  to  erect  a  temporary  incline  from  the  Falls  View 
station  to  the  Canada  Southern  Railway  to  receive  supplies  and  machinery  delivered  by 
the  said  railway,  and  shall  deposit  excavated  material  in  such  places  as  the  commis- 
sioners may  direct,  and  at  all  times  to  erect  and  maintain  a  submerged  dam  for  the  pur- 
pose of  directing  water  from  the  river  to  the  aforesaid  natural  channel. 

"(9.)  The  commissionpri  shall  not  grant  or  confer  upon  any  other  company  or  per- 
son any  right  to  take  or  use  the  waters  of  the  Niagara  River  within  the  limits  of  the 
park  so  long  as  this  agreement  is  in  force,  nor  will  the  commissioners  theniseb  es 
•engage  in  making  use"  of  the  water  to  generate  electric  or  pneumatic  power  except  for 
the  purposes  of  the  park,  saving  always  in  so  far  as  regards  the  exceptions  contained  in 
paragraph  12  of  this  agreement. 

"(10.)  The  company  undertake  to  begin  the  works  hereby  licensed  to  be  con- 
structed by  them  on  or  before  the  first  of  May,  1897  ;  and  to  have  proceeded  so  far  with 
the  said  works  on  or  before  the  first  of  November,  1898,  that  they  will  have  completed 
water  connections  for  the  development  of  25,000  horse  power  and  have  actually  ready 
for  use,  supply  and  transmission  10,000  developed  horse  power  by  the  said  last  mentioned 
day." 

Subsection  (41)  relates  to  the  prices  to  be  charged  for  the  use  of  electricity  in 
Canada. 

"(12.)  The  company  may  agree  with  the  electric  railway  company  for  the  supply 
of  electricity  to  work  the  said  railway  and  also  stipply  electricity  for  any  other  purpose 
within  the  park." 

"(14.)  All  works  to  be  done  and  executed  by  the  company  in  order  to  carry  out 
the  rights  hereby  granted  to  them  and  the  manner  in  which  the  same  may  from  time  to 
time  be  proposed  to  be  performed  or  varied,  as  well  as  the  exex'cise  of  powers  within  the 
park,  shall,  before  l^eing  commenced,  be  submitted  by  the  company  to  the  commis- 
sioners for  approval,  accompanied  by  suitable  plans,  profiles,  specifications  and  eleva- 
tions as  the  case  may  require,  the  intention  being  that  the  buildings  and  works  shall  not 
detract  from  the  park  design  and  not  in  any  way  disfigure  the  park  of  which  disfigur- 
ing or  not  the  commissioners  are  to  be  sole  judges,  and  shall  not  be  adopted  or  pro- 
ceeded with  before  the  approval  thereof  in  writing  shall  have  been  given  by  the  com- 
missioners." 

And  for  greater  certainty  but  not  so  as  to  restrict  the  generality  of  the  foregoing 
terms  of  this  paragraph  it  is  hereby  declared  that  such  approval  shall  be  required  in  the 
matters  following  : — 

"(a.)  The  excavation  of  the  channels  to  lead  the  waters  of  the  Niagara  from  the 
point  or  points  of  intake  to  the  location  of  the  power  houses,  including  the  precautions 
necessary  in  relation  to  making  openings  under  the  railway  for  the  admission  of  the 
waters  of  the  river,  and  including  the  wheel-pits,  tunnels  and  portals  to  discharge  the 
same,  and  the  points  of  such  discharge  below  the  falls." 

"  (h.)  The  selection  of  the  site  on  which  buildings  and  power  houses  are  to  be  located 
in  accordance  with  the  limits  fixed  by  paragraph  1,  and  the  general  design  and  form  of 
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suoh  buildings  as  suitable  to  the  surroundinfijs  of  the  site  selected.     (See  paragraphs   1 
and  3.) 

"(c)  The  construction  of  the  conduits  whereby  the  cables,  wires  and  pipes  to  con- 
vey the  electricity  or  pneumatic  power  to  points  without  the  park."     (See  paragraph  7.) 

"  {d.)  The  construction  and  position  of  coiferdams,  incline  plane,  buildings  for  tem- 
porary use  during  construction  and  position  of  tramways  for  use  during  construction 
and  for  the  removal  of  excavated  or  refuse  material."     (See  paragraph  8.) 

"(e.)  The  change  of  the  rising  main  of  the  town  of  Niagara  Falls  water  supply  and 
also  the  operations  of  the  company  are  no-  to  interfere  with  the  regular  working  of  the 
railway  or  its  safety." 

The  expression  "  the  railway  "  in  this  paragraph  we  understand  to  mean  "  the  elec- 
tric railway,"  and  not  the  "Canada  Southern  Kailway." 

17.  By  the  Act  the  agreement  is  approved,  ratified,  confirmed  and  declaimed  to  be 
valid  and  binding  on  the  parties  thei'eto,  and  each  of  the  parties  are  thereby  authorized 
and  empowered  to  do  M-hatever  is  necessary  to  give  eifecf;  to  the  substance  and  intention 
of  the  provisions  of  the  agreement,  and  are  thereby  declared  to  have,  and  to  have  had, 
power  to  do  all  acts  necessary  to  give  eflect  to  the  same.  The  company  is  then  incor- 
porated, with  power  to  maintain  and  operate  works  for  the  production,  sale  and  distri- 
bution of  electricity  and  pneumatic  power  for  the  purposes  of  light,  heat,  and  power  ;  to 
construct,  maintain  and  operate  intakes,  tunnels,  conduits,  and  other  works  in,  through 
and  under  the  lands  and  watercourses  constituting  the  park,  but  only  in  the  manner 
and  extent  to  be  approved  by  the  commissioners,  and  as  required  for  the  corporate  pur- 
pose of  the  company,  as  provided  in  the  agreement  ;  they  are  to  have  power  with  such 
pneumatic,  electric  or  other  conductors  or  devices  as  shall  have  been  permitted  and 
approved  by  the  commissioners  to  conduct,  convey  and  furnish,  oi-  to  receive  such  elec- 
tricity or  power  to  or  from  any  })erson  or  corporation,  at  any  places,  by  any  means, 
through,  under  and  along  any  property  in  respect  of  which  they  may  have  acquired  the 
right,  and  through,  under  and  along  the  streets  and  public  places  of  any  nmnicipality, 
or  across,  or  along  any  of  the  waters  within  the  province  by  the  erection  of  fixtures,  in- 
cluding posts,  piers  or  abutments  for  sustaining  the  wharves  or  conduits,  provided  the 
same  are  so  constructed  as  not  to  incommode  the  public  use  of  such  street  or  public  places, 
or  impede  the  access  to  any  house  or  building  erected  in  the  vicinity  of  the  same,  or  in- 
terrupt the  navigation  of  such  waters.  The  powers  to  be  exercised  in  the  streets  and 
public  places  are  to  be  exercised  subject  to  any  agreement  made  with  any  municipality 
respecting  them ;  power  is  given  to  the  company  to  hold  stock  in  any  corporation 
created  for  the  purpose  of  supplying  water  of  the  river,  or  any  corporation  created  for 
or  engaged  in  the  use  of  power  or  light  derived  from  such  water,  or  in  any  corporation 
which  shall  contract  to  purchase,  lease  or  use  any  power  or  property  of  the  compc^ny,  and 
its  stock  may  also  be  owned,  held  and  voted  on  by  any  such  corporation  or  person  ;  the 
company  shall  have  power,  upon  receiving  proper  authority,  to  take  its  lines  or  conduc- 
tors over  any  bridge  over  the  river,  subject  to  any  agreement  that  may  be  made  with 
respect  thereto  with  the  owners  of  the  bridge.  It  is  also  to  have  power  to  acquire  the 
agreement  already  mentioned  (which  was  entered  into  with  the  persons  who  subsequently 
obtained  the  corporation),  and  all  rights  granted  thereunder  by  the  commissioners,  and 
the  benefit  of  any  work  that  shall  have  been  done,  and  any  monevs  that  shall  have  been 
f^xi>ende<l  in  connection  with  the  works  prior  to  the  organization  of  the  company. 

There  is  a  capital  stock  authorized  of  .^3,000,000,  the  proceeds  of  which  to  be 
apphe<l,  first,  Ui  the  payment  of  all  fees,  ifec,  in  connection  with  the  Act,  making 
surv-eys,  itc,  and  the  remainder  towards  making,  completing  and  maintaining  the 
works,  and  to  the  other  purposes  of  the  Act.  With  power  to  issue  paid  up  stock  for 
services,  or  m  acquiring  the  agreement.  A  bonding  power  of  $5,000,000  to  be  a  charge 
upon  the  works,  franchises  and  plant  of  the  company. 

•11  \^'  '^'"^  extraordinary  fH)wers  given  by  this  agreement,  and  confirmed  by  the  Act, 
will  »>e  seen  at  a  glance,  and  while  the  Act  does  not  assume  to  give  any  right  of  expro- 
priation, the  rights  of  others  are  very  materially  concerned,  apart  from  any  other  con- 
sideration, when  the  .scope  an<l  extent  of  the  agreement  is  understood  to  give  a  monopoly 
to  the  power  company  for  the  period  of  one  hundred  years,  subject  to  no  other  approval 
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than  that  of  the  commissionei's,  a  monopoly  which  could  not  have  been  acquired,  had 
not  the  lands  been  taken  compulsorily  by,  and  placed  under  the  control  of,  the  government. 
The  land  embraced  in  the  first  paragraph  of  the  agreement  includes  a  large  portion 
of  that  which  was  obtained  from  the  Canada  Southern,  and  Messrs.  Vanderbilt  and 
Kingsmill,  practically  for  nothing,  and  is  directly  in  front  of  Falls  View  Station,  the 
existence  of  which  position  is  fully  recognized  by  section  8  of  the  agreement. 

19.  While  the  measure  is,  in  a  sense,  public,  it  nevertheless  affected  private  rights, 
and  it  is  fair  to  say  it  should  have  been  treated  as  a  private  bill,  so  as  to  require  notice 
to  be  given,  and  that  this  was  evidently  the  view  which  the  parties  themselves  took, 
appears  from  the  fact  tRat  on  the  5th  of  March,  1892,  notice  was  inserted  in  the  official 
Gazette  of  an  application  to  incorporate  the  company,  as  required  by  the  rules  pertaining 
to  such  measures,  but  the  House  was  sitting,  and  the  time  for  receiving  petitions  had 
expired.  We  took  steps  to  oppose  the  application,  and  Jiotified  the  proper  committee 
that  it  would  be  opposed,  but  the  notice  was  withdrawn,  and  we,  therefore,  concluded 
the  matter  had  dropped,  as  no  private  bill  could  then  be  introduced,  according  to  the 
rules  of  the  House.  No  notice  of  the  agreement  reached  us,  and  the  Canada  Southern, 
although  directly  affected,  was  not  invited  to  express  its  views  upon  it. 

20.  On  the  day  of  the  date  of  the  agreement,  viz.,  Thursday,  the  7th  of  April,  the 
Attorney  General  gave  notice  of  motion  in  the  House  ^or  leave  to  introduce  a  bill  to 
confirm  the  agreement  and  to  enable  the  company  to  carry  it  into  practical  effect. 
There  was  no  public  notice  given,  and  it  consequently  did  not  reach  our  attention  until 
the  following  day,  and,  upon  our  application  for  a  copy  of  the  bill,  we  were  advised  it 
had  not  been  printed,  and  we  could  not  have  it.  On  that  day  (the  8th),  however,  the 
Attorney  General  introduced  it,  and  it  was  passed  through  all  its  subsequent  stages  on 
Saturday,  the  9th,  and  received  assent  on  the  14th. 

21.  It  has  been  generally  understood,  and  is  doubtless  the  fact,  that  this  power 
company  is  identical  with  the  cataract  company,  which  is  conducting  operations  on 
the  New  York  side  of  the  river,  the  intention  of  the  licensees  being  to  secure  control  of 
the  power  in  this  neighbourhood  on  both  sides  of  the  river,  and  place  it  in  the  hands  of 
one  concern,  foreign  at  that.  This  is  borne  out  by  reference  to  section  3  of  the  Act, 
which  purports  to  enable  any  company,  incorporated  for  similar  purposes,  to  own,  hold 
and  vote  upon  the  Canadian  Niagara  Power  Company's  stock  (ante  paragraph  17). 

22.  The  particular  place  in  question  is  what  is  known  as  "  Falls  View  Station  "  of 
the  Canada  Southern  and,  in  order  to  secure  the  location  and  make  it  an  objective  point 
for  traffic  and  to  give  the  public  travelling  over  the  company's  line  an  opportunity  of 
viewing  the  falls,  the  river,  the  rapids  and  river's  bank,  free  from  obstruction,  the 
company  expended  a  large  amount  of  money  in  acquiring  the  position,  besides  in  the 
way  of  outlay  for  improvements,  cutting  down  banks,  preserving  slopes,  etc. 

23.  It  was  an  express  condition  of  the  settlement  and  judgment,  as  will  be  seen  by 
reference  to  paragraphs  1 1  and  1 2,  that  the  view  should  be  kept  open  along  the  whole 
line  from  the  monastery  to  the  northern  boundary  of  range  five,  which  is  the  petitioner's 
point  of  vantage,  and  the  agreement  with  the  power  company  is  a  distinct  breach  of 
this  condition,  as  the  effect  of  the  construction  of  the  works  authorized  by  it  must  be  to 
interfere  with  the  view  and  frustrate  the  object  which  the  conmissioners  and  company 
had  when  the  terms  of  settlement  were  reached.  What  the  loss  will  be  to  the  Canada 
Southern,  if  the  Act  is  allowed  to  remain,  cannot  be  estimated.  It  will,  in  any 
aspect,  be  most  serious,  and  it  should  be  disallowed  so  as  to  prevent  any  disturbance  of 
the  company's  position,  or  any  interference  with  the  conditions  of  settlement  and 
judgment. 

24.  There  is  an  entire  absence  of  any  provision  in  the  act  or  agreement  for  the 
protection  of  the  interests  of  the  Canada  Southern,  or,  in  view  of  the  change  of  policy, 
any  proposal  to  restore  the  company  to  its  original  position  by  placing  its  lands  again 
under  its  control  and  the  company  is  therefore  driven  to  seek  a  remedy  to  overcome  the 
wrong  which  has  been  occasioned  to  it  by  this  legislation. 

25.  Attention  is  directed  to  the  wording  of  the  Act,  which  declares  the  commission- 
ers "  to  have  had  "  the  power  to  enter  into  the  agreement — from  which  it  is  evident  the 

15 
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legislature  recognized  that  they  had  no  such  right  pre\dously ;  that  the  agreement  relates 
to  matters  not  within  the  contemplation  of  the  Park  Act ;  and,  by  this  means,  the  legis- 
lature has  placed  in  the  hands  of  the  commissioners,  an  answer  to  any  legal  proceedings 
which  might  otherwise  be  taken  by  persons  intended  adversely. 

26.  In  this  aspect  of  the  legislation  there  appears  to  be  no  remedy  short  of  disallow- 
ance  had  it  not  been  for  the  declaration   of  power,  no  doubt  an  injunction  could  have 

been  obtained,  the  agreement  going  into  effect  as  against  the  Canada  Southern,  especially 
as  the  lands  are  not  vested  in  the  crown  but  in  the  commissioners,  as  a  corporation, 
(section  3,  Act  of  1877),  but  such  a  possibility  has,  as  we  have  j)ointed  out,  been  taken 
away. 

27.  Even  apart  from  the  conditions  of  settlement,  it  is  too  much  to  say  that  what 
has  been  done  here  amounts  to  a  confiscation  of  the  rights  and  remedies  of  the  railway 
company,  without  providing  some  protection  or  compensation  ;  rights  and  remedies,  which 
we  say  would  have  existed  in  its  favour,  as  against  the  commissioners,  but  for  the  legis- 
lative interference.  It  is  nothing  short  of  an  attempt  to  make  up  the  loss  in  maintain- 
ing the  park  at  the  company's  expense — as  well  as  at  the  expense  of  the  other  original 
proprietors  from  whom  lands  were  taken — for  it  must  be  conceded  that  where  lands 
have  been  acquired  for  a  particular  purpose  with  the  sanction  of  the  legislature,  there  is 
a  resulting  trust  in  favour  of  the  original  proprietor  where  such  lands  are  afterwards 
diverted  to  other  purposes,  and  that  resulting  trust  has,  in  this  instance,  been  legislated 
away  without  regard  to  the  private  interests. 

We  submit,  therefore,  that  the  Act  should  be  disallowed  on  the  grounds,  amongst 
others  : — 

1.  Because  the  land,  so  conveyed  as  aforesaid,  is  being  diverted  from  the  purpose 
for  which  it  was  obtained. 

2.  Because  the  award  and  conveyance  vere  made  in  view  of  the  said  land,  and 
the  land  within  the  park  boundaries  being  retained  under  public  control  for  park  pur- 
poses only. 

3.  Because  it  assumes  to  supersede  a  judgment  of  the  High  Court  of  Justice. 

4.  Because,  by  authorizing  the  erection  of  buildings  at  Falls  View,  the  commis- 
sioners sanction  a  breach  of  the  conditions  under  which  the  petitioner  conveyed  its  said 
lands. 

5.  And  that,  for  the  reasons  stated,  the  Act  was  passed  contrary  to  the  well  recoi 
nized  principles  of  right  and  justice  and  is  subversive  of  the  public  interest,  being 
improper  exercise  of  the  legislative  powers. 

It  is  also  submitted  as  a  matter  of  consideration,  whether  an  Act,  in  tvuthorizii 
the  diversion  of  the  waters  of  the  Niagara  River,  an  international  stream  (section  1 
agreement,  ante,  p.  10),  and  also  in  assuming  to  grant  a  monopoly   in   favour  of  tl 
power  company,  as  to  the  waters  contiguous  to  the  park  (section  9  of  agreement,  ant 
p.  11),  is  not  ultra  vires  of  the  legislature. 

The  petitioner  will  verify  the  facts  hereinbefore  stated,  as  may  be  desired, 

KINGSMTLL,  SYMONS,  SAUNDERS  &  TORRANCE, 
Solicitors /or  the  petitioner,  the  Canada  Southern  Railway  Company. 

Toronto,  January  27th,  1893. 

The  Deputy  Minister  of  Justice  to  Honourable  Attorney  General  Mowat. 

Department  of  Justice,  Ottawa,  30th  March,  1893. 

Sir, — I  beg  to  inclose,  for  your  remarks,   the  petition  of  the  Canada  Southe 
Railway  Company  for  the  disallowance  of  55  Victoria,   chapter  8,   (Ontario),   also  " 
statement  of  facts  which  accompanied  the  petition. 

As  the  time  for  reporting  upon  this  Act  is  drawing  to  a  close,  will  you  kindly  favour 
me  with  a  reply  as  soon  as  possible,  and  also  return  the  petition  and  statement  of  facts. 

I  am,  &c., 

E.  L.  NEWCOMBE, 

Deputy  Minister  of  Justice. 
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Tlie  Honoilrahle  Attorney  General  Mowat  to  Deputy  Minister  of  Justice. 

Toronto,  12th  April,  1893. 

Dear  Sir, — T  have  your  letter  of  the  30th  ultimo  inclosing  petition  of  the  Canada 
Southern  Railway  Company  for  the  disallowance  of  tlie  Ontario  Act,  55  Victoria, 
chapter  8,  entitled  "  An  Act  to  confirm  a  certain  agreement  betAveen  the  commissioners 
of  the  Queen  Victoria  Niagara  Falls  Park  and  the  Canadian  Niagara  Power  Company, 
and  to  enable  the  said  company  to  carry  the  agreement  into  practical  effect, '  also  a 
statement  of  alleged  facts  which  have  accompanied  the  petition. 

Your  letter  requests  my  reply  as  soon  as  possible,  as  the  time  for  reporting  on  the 
Act  is  drawing  to  a  close.  From  the  pressure  of  business  in  the  preparation  for,  and  in 
connection  with,  the  session  of  the  legislature  here,  it  has  been  impossible  for  me  to 
prepare  a  reply  before  to-day. 

T  repudiate  the  notion  of  the  petitioners  that  it  is  the  office  of  Dominion  Govern- 
ment to  sit  in  judgment  on  the  right  and  justice  of  "  An  Act  of  the  Ontario  Legislature 
relating  to  Property  and  Civil  Rights,"  that  is  a  question  for  the  exclusive  judgment  of 
the  provincial  legislature ;  and  on  this  account  it  is  witii  hesitation  that  I  proceed  to 
remark  on  the  assertions  and  arguments  contained  in  the  two  documents,  and  if  I  do 
remark  on  them,  it  is  from  unwillingness  that  from  my  silence,  any  one  should  be  left 
to  suppose  or  assert  that  the  charges  made  are  true. 

What  the  petitioners  say,  is  in  substance,  that  the  Act  is  inconsistent  with  right 
and  justice,  that  it  is  a  direct  contravention  of  an  express  agreement  with  the  Canada 
Southern  Railway  Company,  to  the  effect  that  the  view  from  the  Falls  View  Station 
should  be  kept  open  along  the  whole  line  from  the  northern  boundary  of  range  5,  and 
that  on  the  east  of  the  railway  only  an  open  fence  which  will  not  in  any  way  obstruct 
the  view  shall  be  constructed  :  that  in  carrying  the  Act  into  effect  will  interfere  with 
this  view  :  that  the  motive  of  the  commissioners  in  procuring  the  Act  was  to  "  over- 
come "  the  agreement  they  had  entered  into  with  the  petitioners,  as  well  as  a  judgment 
of  the  High  Court :  and  that  the  Act  is  on  the  part  of  the  government  nothing  short 
of  an  attempt  to  make  up  the  loss  in  maintaining  the  park  at  the  company's  expense,  as 
well  as  at  the  expense  of  the  other  original  proprietors  from  whom  lands  were  taken.  It 
is  stated  to  be  well  recognized  and  understood  .that  the  commissioners  act  only  under 
government  direction. 

I  read  with  astonishment  these  and  some  other  statements  in  the  documents  men- 
tioned. But  for  the  statements  being  there,  it  would  not  have  occurred  to  me  as 
possible  for  any  one  to  make  them. 

Whatever,  as  a  matter  of  constitutional  right,  the  legislature  in  the  common 
interest  might  be  entitled  to  do  without  interference  by  the  Dominion  Government,  the 
fact  is  that  the  Act  does  not  take  away  any  legal  right  whatever  which,  but  for  the  Act, 
the  Canada  Southern  Railway  Company,  under  their  agreement  with  the  commissioners, 
would  now  have.  So  far  from  such  a  result  being  the  motive  and  object  of  the  Act,  it 
was  not  contemplated  for  a  single  instant  as  even  desirable  if  it  were  practicable.  In 
the  interests  of  tourists  and  the  public,  the  commissioners  and  the  government  are 
desirous  of  the  view  from  the  company's  station  being  unobstructed  as  the  company  can 
be.  The  electric  works  contemplated  will  not  be  an  obstruction  to  that  view,  and  will 
be  an  additional  object  of  interest  to  intelligent  visitors,  besides  affording  a  revenue  for 
park  purposes. 

The  legal  meaning  of  the  Act  and  the  object  of  it  are  alike  absolutely  the  reverse  of 
what  the  petitioners  allege.  Its  purpose  was,  and  its  effect  is,  to  deal  with  tlie  rights  of 
the  crown  as  representing  the  province,  and  not  the  private  rights  of  others. 

The  Act  does  not  mention  the  petitioners,  nor  refer  to  the  view  to  which  by  agree- 
ment they  are  entitled,  and  the  sole  foundation  for  the  petitioner's  assertion  is,  that  the 
agreement  between  the  commissioners  and  the  power  company  authorizes  the  power 
company,  for  purposes  specified,  to  erect  buildings  and  power  house  on  such  part  of  a 
specified  locality  as  the  commissioners  should  approve ;  while  there  is  no  pretense  for 
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saving  that  any  buildings  so  erected  must  necessarily  obstruct  the  view  from  the  station. 
The  illation  is  on  a  hill  100  feet  above  the  level  of  the  park,  and  buildings  of  the  required 
extent  and  height  would  not  affect  the  view  for  which  the  company  stipulated,  and  to 
which  they  are  entitled. 

The  power  company  does  not  claim  the  right  of  erecting  buildings  which   would 
obstruct  the  view,  and  if  they  did,  no  such  claim  could  be  sustained  in  law  or  equity.     I 
may  observe  here,  though  the  fact  is  not  material  to  the  present  qnestion,  that  the  map 
attached  to  the  petitioner's  statement  is  misleading  as  regards  both  the  extent  of  terri- 
tory which  was  conveyed   by  the  railway  company  and  their  trustees   to   the   Commis 
sionei-s,  and  the  extent  of  territory  on   which  the   power  company  are  to  erect  thei 
buildings.     The  land  so  conveyed  to  the   commissioners  does  not  go  to  the  water's  e 
as  the  map  indicates.     Between  the  railway  company's  land  and  the  water's  edge  there^ 
is  a  strip  of  land  66  feet  in  width  which  the   railway  company   or  their  grantors  did 
not  own,  and  the  commissioners'  title  to  which  is  not  derived  from  the  company  or  their 
trustees.     The  land  conveyed  to  the   commissioners  is  a  little  over  an  acre  and  a  half. 
It  consists  of  two  parcels,  one  comprising  an  acre  and   -/^"^  of  an  acne  and  the  other 
JJ*^  of  an  acre,   making  together  one  acre  and  -f^^  of  an  acre.     The  map  and  the 
statement  give  these  quantities  correctly,  and   the  quantity  so  embraced  in  the  two 
parcels  is  the  quantity,  not  to  the  water's  edge,  but  only  to  this  strip,  and  is  exclusive 
of  the  strip. 

The  description  in  the  award  is  expressly  not  to  the  river,  but  at  a  distance  of  one 
chain  from  the  river.  So  the  land  marked  on  the  map  for  the  Canadian  Niagara  Power 
Company  extends  far  beyond  the  locality  to  which  the  buildings  are  confined  by  the 
agreement  between  the  company  and  the  commissioners. 

That  there  is  no  thought  of  diverting  the  park  lands  to  other  purposes  appears  from 
the  very  agreement  which  the  petitioners  assail.  The  paragraph  thereof  marked  (14) 
contains  the  following  provision.  The  intention  being  that  the  buildings  and  works 
shall  not  detract  from  the  park  design,  and  not  in  any  way  disfiguring  the  park,  of 
which  disfiguring  or  not  the  commissioners  are  to  be  the  sole  judges.  The  power  company 
have  to  accept  as  final  the  judgment  of  the  commissioners  on  this  matter,  as  well  as  to 
the  elevation  of  the  buildings  and  other  matters  specified  in  the  agreement. 

Now,  to  unnecessarily  construe  a  provision  in  an  Act  of  Parliament  of  this  kind, 
that  the  power  company  may  erect  buildings  so  to  be  approved,  as  being  an  authority 
to  the  company  to  erect  buildings,  which  by  reason  of  their  height  or  otherwise  would 
interfere  with  the  rights  of  persons  who  are  not  named  in  the  Act,  and  which  the  com- 
missioners could  not  sanction  without  violating  their  own  agreement  with  the*  Canada 
Southern  Railway  Company.  This  is  misconstruing  the  Act,  and  is  asserting  or  claim- 
ing for  it  an  effect  and  an  intention  not  warranted  by  the  language,  and  opposed  to 
long  settled  and  well  known  principles  of  statutory  interpretation.  As  a  learned  Eng- 
lish judge  has  said  in  regard  to  such  contention,  it  is  unnecessary  to  refer  to  any  cases 
on  the  point.  They  might  be  cited  without  end.  The  Court  of  Appeal  took  occasion 
however  in  the  case  of  re  Goodhue,  19  Gr.  366,  to  refer  to  some  of  the  principal  cases. 
The  present  Act  confirms  an  agreement  between  the  commissioners,  a  corporation  of 
the  one  part,  and  the  individuals  named  in  the  Act,  and  thereby  also  incorporated,  of 
the  other  part.  Such  an  Act  is  of  course  in  the  nature  of  a  private  Act.  The  petitioners 
themselves  correctly  claim  that  to  be  its  character. 

Now  the  first  head  note  re  Goodhue  is  that  the  rule  in  respect  to  private  Acts  of 
Parliament  is,  that  the  interests  of  persons  not  expressly  named  in  them  are  not  affected 
by  the  provisions  thereof.  To  give  the  Act  the  operation  which  the  petitioners  assert, 
it  would  have  to  be  shown  (to  use  the  language  of  decided  cases)  that  the  Act  clearly 
and  inevitably  comprehends  the  estates  and  rights  of  strangers.  Here  I  have  pointed 
out  that,  80  far  from  the  Act  clearly  and  inevitably  comprehending  the  railway  com- 
pany's right  to  the  view  from  Falls  River  Station,  the  power  company's  right  to  build 
dws  not  require  the  recognition  of  a  right  to  build  to  a  height  which  would  interfere 
with  the  petitioner's  view,  and  by  the  agreement  the  commissioners  reserve  a  discretion 
to  themselves  to  approve  of  the  plans,  profiles,  specifications  and  elevations,  etc.,  before 
the  work  is  commenced.    The  commissioners  could  not  approve  of  any  plans  which  would 
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interfere  with  the  view  which,  by  the  agreement  with  the  Canada  Southern  Railway 
Company  was  to  be  kept  open.  Beyond  all  doubt  the  Act  does  not  "  inevitably  com- 
prehend "  this  right  of  the  railway  company,  as  a  right  of  which  the  Act  was  to  deprive 
them.  For  such  a  purpose  the  intent  would  need  to  have  been  (to  use  again  the  judicial 
language)  "  plainly  and  unequivocally  stated  in  language  so  express,  as  to  admit  of  no 
possible  misconstruction,  and  no  shadow  of  a  doubt."  There  must  be  an  express  and  ex- 
plicit enactment  to  that  effect.  Who  can  possibly  say  that  this  is  the  character  of  the 
language  to  which  the  petitioners  ascribe  the  meaning  they  complain  of  ?  Again  it  is 
laid  down  that,  where  a  construction  is  claimed  for  an  Act  of  Parliament  which  "  inter- 
feres with  private  rights  and  private  interests,  it  ought  to  receive  a  most  strict  construc- 
tion in  so  far  as  those  rights  and  interests  are  concerned,"  and  there  are  numerous  other 
cases  to  the  same  effect. 

The  cases  in  which  the  sentences  I  have  quoted  occur,  are  cited  with  others  to  the 
same  effect  in  the  judgments  in  the  Goodhue  case.  It  is  not  worth  while  referring  to 
other  cases,  the  point  being  so  plain.  The  elementary  rule  they  establish  has  evidently 
been  overlooked  on  the  part  of  the  petitioners. 

Even  without  reference  to  the  judicial  decisions,  the  Interpretation  Act  R.S.O., 
0.  1,  s.  8,  par.  47,  is  sufficient  to  forbid  the  misconstruction  on  which  the  petitioner's 
claim  to  disallowance  proceeds.  The  Interpretation  Act  pi'ovides  that  "  no  provision  or 
enactment  in  any  Act  shall  affect  in  any  manner  or  way  whatsoever  the  rights  of  Her 
Majesty,  her  heirs  or  successors,  unless  it  is  expressly  stated  therein  that  Her  Majesty 
shall  be  bound  thereby,  nor  if  the  Act  be  in  the  nature  of  a  private  Act,  shall  it  affect 
the  rights  of  any  person  or  body  politic,  corporate  or  collegiate,  such  only  excepted  as 
are  therein  mentioned  or  referred  to." 

The  Act  passed  the  house  unanimously.  It  could  not  have  passed  through  the 
House  as  it  did,  if  a  single  member  had  objected. 

I  have  remarked  on  the  principal  allegations  o  the  petitioners.  The  two  documents 
contain  other  allegations  which  also  I  dispute,  but  they  are  not  important  enough  for 
further  reference  to  them.  Their  mention  of  the  company  which  the  Act  incorporates 
being  identical  with  the  cataract  company,  and  of  the  concern  being  foreign  at  that,  is 
amusing,  seeing  that  the  petitioner's  company  is  chiefly  owned  by  and  controlled  by 
foreigners  of  the  same  nation  as  the  cataract  company. 

What  I  have  said  is  sufficient  to  show  how  clear  it  is  that,  if  the  petitioner's  real  ob- 
jections to  the  Ontario  Act  aie  those  set  forth  in  the  petition  and  statement,  they  arise 
from  a  misconception  of  the  effect  of  the  Act,  and  error  as  to  its  motives  and  purposes. 

But  I  submit  further  that  the  objections,  even  as  stated  by  the  petitioner,  are  not 
such  as  it  is  the  office  of  the  Dominion  Government  to  deal  with. 

I  return  the  petition  and  statement  as  you  request. 

Yours  truly, 

O.  MOW  AT. 

Deputy  Minister  of  Justice  to  Honourable  Attorney  General  Mowat. 

I 

Department  of  Justice,  Ottawa,  5th  May,  1893. 

Dear  Sir, — I  beg  to  acknowledge  the  receipt  of  your  letter  of  the  12th  ult., 
containing  your  observations  as  to  the  petition  of  the  Canada  Southern  Railway  Com- 
pany for  disallowance  of  the  Ontario  Act,  55  Victoria,  chapter  8,  and  I  beg  to  thank 
you  for  furnishing  me  with  your  views  so  promptly.  I  observe  that  you  repudiate  the 
claim  of  the  petitioners  that  the  Governor  General  in  Council  should  consider,  for 
the  purpose  of  disallowance,  an  Act  of  the  provincial  legislature  dealing  with  the 
subject  of  property  and  civil  rights  ;  also,  that  you  urge  that  the  intention  and  true  con- 
struction of  the  Act  in  question  is  not  such  as  to  admit  of  prejudice  to  the  rights  of  the 
petitioners.  Leaving  aside  the  question  whether  the  power  of  disallowance  should  be 
exercised   as  to  a   statute   which  does  interfere  with  vested  rights  or  the  obligation  of 
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contracts,  would  you  consider  the  suggestion  that  there  may  be  sufficient  grounds  for 
apprehending  prejudice  to  the  rights  of  the  petitioners,  under  the  operation  of  this  Act, 
to  warrant  your  legislature,  at  its  present  session,  passing  a  declaratory  measure  which 
would  establish,  beyond  all  doubt,  the  construction  which,  in  your  view,  the  Act  is 
intended  to  bear  1  Such  an  enactment  would,  of  course,  satisfy  the  petitioners  and 
relieve  this  department  from  further  consideration  of  the  matter. 

Yours  truly, 

E.  L.  NEWCOMBE, 

Deputy  Minister  of  Justice. 


Solicitors  Canada  Southern  Railway  Company  to  the  Honourable  the  Minister  of  Justice. 

Toronto,  8th  May,  1893. 

Sir, — In  the  matter  of  the  petition  of  the  Canada  Southern  Railway  Company  for 
the  disallowance  of  the  Act  of  the  legislature  of  Ontario,  55  Vict.,  chap.  8. 

We  beg  to  acknowledge  your  courtesy  in  inclosing  to  us  a  copy  of  the  letter  of  the 
Attorney  General  of  Ontario,  under  date  of  12th  April,  1893,  in  answer  to  our  petition 
for  disallowance. 

We  find,  in  the  plan  submitted,  there  might  possibly  be  conveyed  an  erroneous 
impression  as  to  the  66  feet  along  the  bank.  The  gentleman  who  prepared  the  plan 
had  before  him  at  the  time  a  copy  of  the  deed  from  the  Sisters  of  Loretto  to  Messrs. 
Vanderbilt  and  Kingsmill,  which  covered  the  land  to  the  water's  edge,  and  the  com- 
missioners, in  the  conveyance  they  took  from  our  clients,  took  whatever  right  our 
clients  had  to  the  chain  referred  to,  notwithstanding  the  description  in  the  award  only 
went  to  within  one  chain  of  the  river,  but,  however,  the  p.oint  is  immaterial,  and  does 
not  affect  the  mattei's  in  question. 

In  reply  to  the  Attorney  General's  repudiation  of  the  notion  that  it  is  the  office  of 
the  Dominion  Government  to  sit  in  judgment  on  the  right  and  justice  of  an  Act  of  the 
Ontario  legi.^lature  relating  to  property  and  civil  rights,  we  beg  leave  to  refer  to  the 
remarks  of  that  learned  jurist.  Chief  Justice  Draper,  in  his  judgment  in  the  case  the 
Attorney  General  refers  to,  viz.,  re  Goodhue,  in  which  he  says  : — 

"  Mr.  Sedgewick,  in  his  learned  and  admirable  Treatise  on  Statutory  and  Consti- 
tutional Law,  argues,  and  I  think  unanswerably,  that  the  judiciary  have  no  right 
whatever  to  set  aside,  to  arrest  or  nullify  a  law  passed  in  relation  to  a  subject  within 
the  scope  of  legislative  authority  on  the  ground  that  it  conflicts  with  their  notions  of 
natural  right,  abstract  justice  and  sound  morality.  The  learned  chief  justice  goes  on 
to  say  :  A  late  British  writer  has  remarked,  it  may  be  argued  that  a  second  chamber 
is  considered  a  valuable  element  in  the  constitution  (in  the  mother  country),  and  that 
tw  to  it-s  importance  he  makes  no  dispute ;  on  the  principle  of  the  division  of  labour,  it 
is  wanted  for  the  despatch  of  business,  and  is  also  required  for  the  interposition  of 
discussi'in  and  delay  between  the  hasty  introduction  of  bills  and  the  final  act  of  legis- 
lature.s.  In  regard  to  the  absence  of  the  second  chamber,  it  may  be  desirable,  says  the 
learned  chief  justice,  so  far  at  least  as  estate  and  private  bills  are  concerned,  that  as 
such  bills  involve  ordinarily  no  mere  party  political  considerations,  all  those  whose 
interests  are  or  may  l)e  touched  have  a  right,  in  the  first  place,  to  expect  a  careful  exami- 
nation of  their  contents  on  the  part  of  the  provincial  executive,  and  the  withholding  of 
the  royal  nssent  if  it  is  found  that  the  promoters  of  the  bill  are  seeking  advantage  at 
the  exfM'nse  of  others,  whose  interests  are  as  well  grounded  as  their  own ;  and  further, 
if  from  oversight  or  any  other  cause  provisions  should  be  inserted  of  an  objectionable 
character,  such  as  the  deprivation  of  innocent  parties  of  actual  or  even  possible  interest 
by  a  retroactive  legislation,  such  bills  are  still  subject  to  the  consideration  of  the 
Governor  General,  who,  as  representative  of  the  sovereign,  is  intrusted  with  authority 
to  which  a  corresponding  duty  attaches,  to  disallow  any  law  contrary  to  reason  or 
natural  justice  and  equity,  so  that  while  our  legislation  must  unavoidably  originate  in  a 
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single  chamber,  and  can  only  be  openly  discussed  there,  and  once  adopted  there  cannot 
be  revised  or  amended  by  any  other  authority ;  it  does  not  become  law  until  the 
Lieutenant  Governor  announces  his  assent,  after  which  it  is  subject  to  disallowance  by 
the  Governor  General." 

We  respectfully  submit  his  Excellency  the  Governor  General  should  act  in  this 
matter  on  the  spirit  of  this  passage.  The  Act  complained  of,  as  we  have  heretofore  set 
forth,  was  introduced  as  a  private  bill,  and  our  clients  being  on  the  alert,  notified  the 
proper  committee  that  it  would  be  opposed,  upon  which  the  notice  was  withdrawn. 
The  Act  was  then  introduced  by  the  government  and  hurried  through  all  its  stages 
without  any  notice  to  our  clients,  who,  by  their  notice  to  the  proper  committee,  were 
known  to  be  objecting. 

The  Act  complained  of  confirmed  an  agreement  entered  into  only  seven  days  before 
the  Act  received  the  royal  assent,  and  such  agreement  is  declared  to  be  valid  and 
binding  on  the  parties  thereunto,  and  each  of  the  parties  thereunto  were  thereby 
authorized  and  empowered  to  do  whatever  was  necessary  to  give  effect  to  the  substance 
and  intention  of  the  provisions  of  the  agreement.  The  Act  does  not  stop  there,  but 
proceeds  to  enact  that  they  are  thereby  declared  to  have,  and  to  have  had,  power  to  do 
all  acts  necessary  to  give  effect  to  the  same.  Notice  was  given  by  the  Attorney  Gene- 
ral on  the  7th  April,  the  day  the  agreement  between  the  commissioners  and  the  power 
company  was  dated  ;  the  bill  was  not  even  printed  then,  and,  on  application  by  us,  no 
copy  could  be  obtained,  and,  on  the  next  day,  it  was  passed  tlirough  all  its  stages,  and 
received  the  royal  assent  on  the  1 4th.  The  facts  clearly  show  that  it  was  one  of  those 
cases  that  come  within  the  class  referred  to  by  Chief  Justice  Draper,  and,  under  all  the 
facts,  it  cannot  be  treated  other  than  as  a  public  Act,  and  there  is  no  guarantee  that 
the  courts  would  otherwise  consider  it,  or  that  our  clients'  claims  would  be  recognized 
in  an  appeal  to  the  courts,  and  we  submit  that  they  should  be  placed  in  that  position. 

The  Act  empowers  the  commissioners  to  contract  with  the  power  company  for 
privileges  that  are  not  within  the  purposes  for  which  the  government  allowed  the  com- 
missioners to  expropriate  our  clients'  lands,  and  gives  the  commissioners  leave  to  con- 
tract with  the  power  company  for  the  erection  of  buildings  that  obviously  would  inter- 
fere with  the  rights  that  were  retained  by  the  Cansida  Southern  Railway  Company,  and 
detract  from  the  view  stipulated  for. 

We  do  not  think  our  clients  should  be  placed  in  a  position  of  having  to  test  in  courts 
the  question  of  whether,  when  the  objectionable  law  becomes  opei'ative,  the  commissioners 
would  continue  to  have  sufficient  control  over  the  power  company  to  prevent  the  latter 
from  erecting  such  structures  as  will  obstruct  our  view.  The  Canada  Southern  Rail- 
way Company  might  possibly  have  the  right  to  sue  the  commissioners  for  the  recovery 
of  lands  which  were  sold  to  them  for  park  purposes,  and  for  which  they  were  trustees 
for  the  public ;  or  might  sue  for  damages  caused  their  property  by  the  obstruction  of 
the  view,  but  it  is  not  the  return  of  the  lands  nor  the  recovery  of  damages  that  our 
clients  want ;  what  they  desire  is  simply  that  their  view  will  always  be  kept  open,  and 
that  nothing  unsightly  will  be  erected  between  them  and  the  falls. 

The  Attorney  General  says  that  the  electric  works  contemplated  will  not  be  an  ob- 
struction to  their  view  ;  all  of  which  may  be  quite  true,  but  our  clients  wish  to  be  assured 
that  this  statement  will  be  equally  true  at  all  times  in  the  future,  and  that,  notwith- 
standing the  passage  of  the  power  company's  Act,  they  would  still  be  in  a  position  to 
compel  the  commissioners  to  carry  out  their  contract  with  them,  and  that  they  shall  not 
at  all  be  estopped  by  the  supremacy  of  the  Act  of  parliament. 

From  what  our  clients  have  heard  from  the  ofiicers  of  the  power  company  and 
their  counsel,  we  are  advised  that  the  power  company  themselves  hold  the  view  that, 
after  the  Act  becomes  operative,  the  park  commissioners  would  be  deprived  of  the  ability 
to  prevent  their  erecting  works  of  any  character  that  may  be  necessary  to  the  proper 
carrying  on  of  their  business ;  they  consider  that  the  right  given  them  is  to  carry  on 
business  in  an  adequate  manner  in  the  park,  and  that  the  sole  limit  upon  the  erecting 
of  buildings  would  be  the  necessities  of  business  from  time  to  time. 

Our  clients  cannot  but  regard  as  anything  but  humorous  the  Attorney  General's 
statement  that  the  unsightly  roof  which  the  power  company  proposes  to  construct,  and 
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upon  which  the  eyes  of  all  their  passengers  at  the  falls  would  rest,  will  be  an  additional 
object  of  interest  to  intelligent  visitors  ;  the  machinery  thus  established  within  the  build- 
ings will  perhaps  be  an  object  of  interest  to  those  of  a  scientific  turn  of  mind,  but  brick 
walls  cannot  but  be  an  eyesore  to  those  who  are  obliged  to  look  across  it  to  view  th€ 
falls. 

We  are  further  advised  that  the  Attorney  General  is  entirely  mistaken  when  he 
says  that  the  power  company  does  not  claim  the  right  of  erecting  buildings  which 
would  obstruct  the  view  ;  on  the  contrary,  our  clients  have  derived  the  impression  from 
the  officers  of  the  company  that  they  do  claim  such  a  right,  and  that  they  consider  the 
proposition  to  erect  buildings  for  the  present  below  the  line  of  sight  from  the  Canada 
Southern  Railway  station,  a  purely  gratuituous  and  charitable  act  on  their  part.  The 
officers  of  the  power  company  do  not,  we  are  informed,  concur  with  the' 
Attorney  General  in  thinking  that  their  assumed  right  to  erect  any  buildings  that 
may  be  necessary  to  the  proper  conduct  of  their  business  could  not  be  sustained 
in  law  or  equity. 

We  may  further  add  that  in  order  to  effect  an  amicable  settlement  of  this  matter 
and  Ixiing  desirous  not  to  unnecessarily  interfere  with  the  commissionors  in  their  en- 
deavour to  raise  a  revenue  for  park  purposes,  notwithstanding  the  object  is  foreign  to  the 
purposes  for  which  the  lands  of  private  parties  were  acquired,  our  clients  made  a  pro- 
position to  the  power  company  respecting  the  buildings  proposed  to  be  erected,  but  we 
regret  to  say  there  does  not  appear  to  be  any  prospect  of  the  power  company  enter- 
taining the  proposition. 

In  face  of  i  he  statements  of  the  Attorney  General,  made  in  his  letter  to  the  Min- 
ister, of  the  12th  of  April,  recognizing  the  view  for  which  the  company  stipulated,  and 
to  which  they  are  entitled,  we  cannot  conceive  why  there  should  be  any  hesitation  upon 
his  part  to  introduce  an  Act  stating  that  the  rights  of  the  Canada  Southern  Railway 
Company  are  not  to  be  interfered  with. 

We  are  the  more  urgent  in  pressing  our  position  upon  his  Excellency  because  the 
power  company  evidently  have  the  idea  that  the  Ontario  Government  and  the  com- 
missioners are  entirely  favourable  to  them,  and  that  our  clients  have  no  power  to  protect 
themselves. 

We  have  the  honour  to  remain,  sir,  your  obedient  servants. 

KINGSMILL,  SYMONS,  SAUNDERS  &  TORRANCE. 


Solicitors  Canada  Southern  Railway  to  Honourable  Attorney  General  Mowat. 

Toronto,  3rd  April,  1893. 

Sir, — Adverting  to  the  interview  which  we  had  lately  with  you  regarding  the 
Bubject  of  the  petition  of  the  Canada  Southern  Railway  Company  for  the  disallowance 
of  the  Act  incorporating  the  Canadian  Niagara  Power  Company,  and  the  communica- 
tion which,  we  understand,  has  been  addressed  to  your  government  by  the  Secretary 
of  State,  we  beg  herewith  to  inclose  draft  of  a  bill,  adding  a  clause  to  the  Act  incor- 
j". 1.1  ling  the  power  company,  so  as  to  protect  the  interests  of  the  Canada  Southern 
il.ii'.wjiy  Company,  which,  we  trust,  will  have  your  favourable  consideration.  We  take 
thi>  step  in  the  hope  and  expectation  that,  by  your  early  assent  to  the  proposed  amend- 
nuiit,  or  .something  equivalent  to  it,  we  may  communicate  with  the  Secretary  of  State 
and  withdraw  the  mattt^r  from  the  consideration  of  his  Excellency  the  Governor  General. 

We  beg  herewith  also  to  hand  you  a  copy  of  the  plan  which  accompanied  our  peti- 
tion, and  which  we  were  not  able  to  include  with  the  papers  relating  to  the  matters  sent 
by  us  to  you. 

We  have  the  honour  to  remain,  sir,  your  obedient  servants, 

KINGSMILL,  SYMONS,  SAUNDERS  &,  TORRANCE. 
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Honourable  Attorney  General  Mowat  to  Solicitors  Canada  Soutliern  Railway  Company. 

Toronto,  12th  April,  1893. 

Gentlemen, — Re  Canada  Southern  Railway  and  Canada  Niagara  Power  Company. 
I  have  your  letter  of  the  3rd.  In  consequence  of  the  pressure  of  sessional  business, 
I  have  not  been  able  until  now  to  give  any  attention  to  your  letter  or  to  the  documents 
of  which  you  sent  me  a  copy  some  days  before.  I  had  read  these  docuDjents  in  part 
only,  and  in  a  cursory  way,  until  now. 

You  intimate  in  your  letter  that  if  I  give  an  early  assent  to  a  bill  to  the  effect  of 
the  draft  which  you  inclose,  or  to  something  equivalent,  you  will  withdraw  the  matter 
from  the  consideration  of  his  Excellency  the  Governor  General.  Before  your  inter- 
view, with  me,  I  had  understood  (not  fi'om  you)  that  you  had  already  abandoned  the 
application  to  the  Governor  General  as  useless.  It  seems  I  was  in  error  on  that  point. 
I  have,  therefore,  to  say  in  answer  to  your  letter  that  the  government  cannot  possibly 
purchase,  at  the  price  you  suggest  or  any  other,  the  withdrawal  of  your  petition  to  the 
Governor  General.     I  am  in  no  alarm  about  a  disallowance  of  the  Act. 

I  am  surprised  to  observe  in  the  statement  of  facts  which  accompanied  your  peti- 
tion, that  you  merely  fear  that  the  legal  offect  of  the  Ontario  Act  would  be  to  take 
away  covenanted  rights  of  your  company,  but  you  assert  that  that  was  the  very  purpose 
of  the  commissioners,  and  (by  implication)  of  the  government.  You  miscontrue  the 
legal  effect  of  the  Act,  and  misapprehend  or  misstate  its  purpose.       * 

While  your  application  for  disallowance  is  pending,  I  have  nothing  further  to  say. 

Yours  truly, 

O.  MOWAT. 


Solicitors  Canada  Southern  Railway  Company  to  Honourable  Attorney  General  Mowat. 

Toronto,  18th  April,  1893. 

Sir, — Re  Canada  Southern  Railway  and  Canada  Niagara  Power  Company.  The 
absence  of  Mr.  Kingsmill  and  Mr.  Symons  from  Toronto  has  prevented  an  earlier  reply 
to  your  favour  of  the  12th  inst. 

Allow  us  in  the  first  place  respectfully  to  repudiate  any  intention  of  attempting  to 
purchase  your  consideration  by  the  withdrawal  of  an  application  for  disallowance,  a 
step  which  was  taken,  in  our  view,  in  the  interest  of  our  clients,  and  to  place  ourselves 
in  the  position  of  not  having  neglected  any  step  that  might  tend  to  their  benefit.  Act- 
ing from  these  motives,  we  must  confess  that  your  letter  has  caused  us  surprise,  par- 
ticularly in  view  of  your  apparently  favourable  attitude  at  the  interview  of  the  1st  of 
April,  with  which  you  honoured  Mr.  Kingsmill  and  Mr.  Symons,  and  at  which  you  gave 
them  to  understand  that  your  impression  was  there  was  no  intention  to  interfere  with 
the  rights  of  the  Canada  Southern  Railway  Company,  and  that  some  assurance  should 
be  placed  on  record  to  protect  that  company  in  their  rights,  as  declared  by  the  consent 
judgment  of  the  court,  and  in  the  conveyances. 

The  application  for  disallowance  was  only  made  after  we  had  for  months  endeavoured 
to  get  an  assurance  from  your  government  that  our  client's  rights  would  be  protected, 
and  when  the  petition  was  sent  in  we  immediately  notified  you  to  that  effect  and  sent 
you  all  the  material  upon  which  it  is  based,  so  that  we  are  not  in  any  way  responsible 
for  your  supposing  that  the  petition  had  been  withdrawn  ;  we  further  submit,  the  fact 
of  one  petitioning  for  disallowance  should  not  interfere  with  the  claims  of  our  clients 
being  considered  upon  the  merits  ;  if,  as  we  contend,  the  legislation  was  an  infringe- 
ment of  our  client's  rights,  the  filing  of  the  petition  should  not,  in  our  humble  opinion, 
prevent  the  legislature  affording  a  proper  remedy. 
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Our  letter  of  April  3rd  was  intended  simply  to  save  trouble,  and  to  give  you  our 
view  of  the  mode  in  which  the  remedy  could  be  applied,  and  we  desired  to  be  put  in  the 
position  of  withdrawing  our  petition  at  Ottawa,  by  getting  some  assurance  from  you  that 
you  would  protect  our  position.  We  would  have  gladly  taken  your  verbal  assurance  on 
the  subject,  made  on  the  1st  of  April,  had  it  not  been  that  you  expressly  guarded  your- 
self against  your  conversation  with  us  being  considered  as  in  any   way  binding  upon 

you. 

We  would  be  glad  to  be  convinced  that  we  had  misconstrued  the  effect  of  the  Act, 
or  misapprehended  its  effect ;  we  could  have  no  reason  for  mis-stating  it,  as  your  letter 
alleges  we  have  done. 

The  simple  fact  is  that  the  Canada  Southern  Railway  Company  has,  under  a  consent 
decree  of  the  court,  and  under  the  conveyances  which  followed  the  decree,  the  right  to 
have  the  view  from  its  Falls  View  Station  kept  open  within  certain  points  mentioned. 
The  Act  complained  of  confirms  an  agreement  permitting  the  Canadian  Niagara  Power 
Company  to  erect  buildings  and  power-houses  on  the  very  location  which  the  Canada 
Southern  Railway  Company  has  the  right  to  have  kept  open,  and  the  Act  declares  the 
parties  to  have  and  to  have  had  power  to  do  all  acts  necessary  to  give  effect  to  the  same. 
This  seems  to  us  to  interfere  with  the  agreement  made  with  the  Canada  Southern  Rail- 
way Company,  and  we  appealed  to  you  with  a  perfect  confidence  in  your  justice  to  pre- 
vent the  rights  of  the  Canada  Southern  being  infringed  upon,  and  still  have  faith  in 
your  not  permitting  this  wrong  to  continue.  We  beg,  therefore,  to  ask  your  further 
consideration  of  the  matter ;  and,  as  the  president  and  officers  of  the  Canada  Southern 
are  most  anxious  attout  it,  we  would  be  glad  to  hear  from  you  at  your  earliest  con- 
venience. 


We  have,  &c., 
KINGSMILL,  SYMONS,  SAUNDERS  &  TORRANCE. 


From   Honourable   Attorney    General  Mowat  to  Solicitors  Canada  Southern  Railway 

Company. 

Toronto,  20th  April,  1893. 

Dear  Sirs, — I  am  directed  by  the  Attorney  General  to  acknowledge  the  receipt  of 
your  letter  of  the  18th,  and  to  say  that  no  wrong  has  been  done  or  will  be  done  to  the 
Canada  Southern,  but  that  he  declines  further  consideration  of  the  matter  pending  the 
application  for  disallowance. 

> 

Yours  truly, 

S.  T.    BASTEDO, 

Private  Secretary. 

Report  oftJie  Honourahle  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Gover- 
nor General  in  Council  on  tJie  2nd  June,  1893. 

Department  op  Justice,  Ottawa,  19th  May,  1893. 
To  Hist  Excellency  tlie  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  of  the  legisla- 
ture of  the  province  of  Ontario,  passed  in  the  fifty-fifth  year  of  Her  Majesty's  reign 
(1892)  certified  copies  of  which  Acts  were  received  by  the  Secretary  of  State  on  the 
thirteenth  day  of  June,  1892. 

Chap.  8.  An  Act  to  confirm  a  certain  agreement  made  between  the  Commissioners 
of  the  Queen  Victoria  Niagara  Falls  Park  and  the  Canadian  Niagara  Power  Company, 
and  to  enable  the  said  company  to  carry  the  agreement  into  practical  effect. 
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The  Canada  Southern  Railway  Company,  by  its  petition  addressed  to  your  Excel- 
lency the  Governor  General  in  Council,  allege  that  by  an  agreement  entered  into  between 
the  Commissioners  for  the  Queen  Victoria  Niagara  Falls  Park  and  Messrs.  Vanderbilt 
and  Kingsmill,  as  trustees  for  the  company,  it  was  among  other  things  stipulated  that 
the  view  from  Falls  View  Station,  being  one  of  the  stations  of  the  said  company,  should 
be  kept  open  along  the  whole  line  from  the  monastery  to  the  northern  boundary  of  range 
5,  and  that  on  the  east  of  the  railway  only  an  open  fence  which  would  not  in  any  way 
obstruct  the  view  should  be  constructed  ;  that  this  agreement  was  entered  into  for  the 
purpose  of  settling  litigation  which  had  been  for  some  time  pending  between  the  com- 
missioners and  the  trustees  for  the  company,  and  that  the  agreement  was  afterwards 
embodied  in  the  judgment  in  the  action,  and  has  the  force  and  effect  of  a  decree  of  the 
court;  that  the  said  agreement  and  judgment  are  still  outstanding  and  that  the  effect 
of  the  statute  which  confirms  an  agreement  between  the  commissioners  and  the  Cana- 
dian Niagara  Power  Company  is  to  authorize  that  company  to  erect  buildings  which  will 
interfere  with  the  view  from  Falls  View  Station  which  has  been  secured  to  the  railway 
company  by  reason  of  the  said  agreement  and  decree,  and  it  is  alleged  that  such  obstruc- 
tion to  the  view  would  be  a  serious  injury  to  the  railway  company  and  interfei'e  with 
the  value  of  its  property. 

Assuming  the  statute  to  have  the  eflFect  which  the  railway  company  attribute  to  it, 
the  case  would  appear  to  be  that  of  a  statute  which  interferes  with  vested  rights  of  pro- 
perty and  the  obligation  of  contract  without  providing  for  compensation  and  would, 
therefore,  in  the  opinion  of  the  undersigned  furnish  sufficient  reason  for  the  exercise  of 
the  power  of  disallowance. 

In  the  correspondence  which  is  annexed  hereto  and  made  part  of  this  report,  it  is 
pointed  out  in  support  of  the  legislation,  that  the  Act  does  not  mention  the  railway 
company,  nor  refer  to  the  view  to  which,  by  the  agreement,  that  company  is  entitled  ; 
that  the  sole  foundation  for  the  petitioner's  complaint  is  that  the  agreement  between  the 
commissioners  and  the  power  company  authorizes  the  power  company,  for  purposes 
specified,  to  erect  buildings  on  such  part  of  the  specified  locality  as  the  commissioners 
may  approve  ;  that  there  is  no  pretense  for  saying  that  the  building  so  to  be  erected 
must  necessarily  obstruct  the  view  from  the  station ;  that  the  station  is  on  the  hill  one 
hundred  feet  above  the  level  of  the  park,  and  buildings  of  the  required  extent  and  height 
would  not  affect  the  view  for  which  the  railway  company  stipulated,  and  to  which  it 
claims  to  be  entitled,  and  that  the  Act  being  in  the  nature  of  a  private  Act,  to  which  the 
railway  company  is  a  stranger,  does  not  admit  of  a  construction  which  would  affect  the 
interests  of  such  company  by  reason  of  the  well  known  rule  relating  to  the  construction 
of  private  Acts  of  Parliament  which  in  effect  declares  that  private  Acts  of  Parliament 
shall  not  bind  persons  not  mipntioned  therein  unless,  by  express  words,  or  necessary  im- 
plication, the  intention  of  the  legislature  to  affect  the  rights  of  such  persons  is  apparent. 

In  this  statement  of  the  principle,  whereby  Acts  of  this  character  should  be  con- 
strued, the  undersigned  is  disposed  to  concur,  and  for  that  reason,  but  for  that  reason 
only,  he  respectfully  recommends  that  the  Act  should  be  left  to  its  operation. 

Chap.  10.   "An  Act  for  the  Protection  of  the  Provincial  Fisheries." 

By  section  1  of  this  Act  it  is  declared  that  the  same  shall  apply  only  to  fishing  in 
waters,  a;id  to  waters  over  or  in  respect  of  which  the  legislature  of  the  province  has 
authority  to  legislate  for  the  purposes  of  this  Act. 

By  section  2,  it  is  further  provided  that  the  term  "  water  or  waters "  or  "pro- 
vincial water  or  waters  "  shall  mean  and  include  such  of  the  waters  of  any  lake,  river, 
stream  or  water-course  wholly  or  partly  within  the  province,  as  flow  over  or  cover  any 
crown  lands,  and  over  or  in  respect  of  which  the  legislature  of  the  province  has  authority 
to  legislate. 

Section  5  provides  that  no  tourist  shall  take,  or  catch  or  kill  in  any  provincial 
water,  or  carry  away  a  greater  number  than  one  dozen  bass  caught  or  taken  in  such 
waters  in  any  one  day. 

Section  7  provides  that  no  person  shall  take,  or  catch,  or  kill  in  any  provincial 
water,  or  carry  away  the  greater  number  than  fifty  speckled  or  brook  trout  on  any  one 
day. 
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Section  8  provides  that  no  person  shall  in  such  waters  kill,  or  restrain,  or  carry, 
away  any  speckled  or  brook  trout  of  less  than  five  inches  in  length. 

Section  9  provides  that  no  person  shall  at  any  time  fish  for  trout,  pickerel,  oi 
maskinonge  in  any  such  waters  by  any  other  meaas  than  angling  by  hook  and  line  ii 
such  waters. 

Section  12  provides  that  no  person  shall  use  dynamite,  or  any  other  explosive,  or 
any  poison  for  the  purpose  of  taking  or  destroying  fish. 

Section  13  provides  that  no  person  shall  fish  for,  catch,  take  or  kill  any  kind  of 
fish  during  the  close  season  crented  under  the  laws  or  regulations  of  Canada,  and  im- 
poses penalties  for  any  violation  thereof. 

In  the  view  of  the  undersigned  all  these  provisions  are  infringements  upon  the 
exclusive  power  of  the  Federal  Parliament  to  legislate  on  the  subject  of  sea  coast  and 
inland  fisheries.  An  arrangement  has,  however,  been  reached  between  the  undersigned 
and  the  Attorney  General  of  the  province  of  Ontario  by-which  the  constitutionality  of 
these  provisions,  as  well  as  all  other  contentions  respecting  the  fishery  laws  generally,  are 
to  be  referred  to  the  courts  for  adjudication,  and  as  it  does  not  appear  that  any  public 
inconvenience  will  otherwise  accrue,  he  respectfully  recommends  that  the  Act  in  question 
be  left  to  its  operation. 

Chap.  42.  An  Act  to  consolidate  the  Act  respecting  Municipal  Institutions. 

In  recommending  that  this  Act  be  left  to  its  operation,  the  undersigned  must  not 
be  understood  as  indicating  that  all  the  powers  and  authority  which  by  it  are  conferred 
upon  municipal  institutions  in  respect  to  their  power  of  passing  by-laws,  are  within  the 
legislative  competency  of  the  provincial  legislature. 

Respectfully  sulinitted, 

J.  ALDRIC  OUIMET, 

Acting  Minister  of  Justice. 


ONTARIO    LEGISLATION,  56    VICTORIA,  1893.  241 


ONTARIO,  56th  VICTORIA,  1893. 


3rd  Session,  7th  Legislature. 


Report  of  the  Honourable  tJie  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  28th  May,  1894- 

Department  of  Justice,  Ottawa,  6th  March,  1894. 
To  His  Excellency  the  Governor  General  in  Council. 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  province  of  Ontario  in  the  fifty-sixth  year  of  Her  Majesty's 
reign  (1893) — the  chapters  of  which  are  contained  in  the  annexed  schedule — received 
by  the  Secretary  of  State  for  Canada  on  the  1st  day  of  June,  1893,  and  he  is  of  opinion 
that  they  are  unobjectionable  and  may  be  left  to  their  operation. 

The  remaining  Acts,  chapters  33,  45,  48,  49  and  93,  have  been  reserved  for  a 
separate  report. 

The  undersigned  also  recommends  that,  if  this  report  be  approved,  a  copy  of  the 
same,  with  a  copy  of  the  schedule  of  the' titles  of  the  Acts,  be  sent  to  the  Lieutenant 
Governor  of  the  Province  for  his  information. 

Respectfully  submitted,  i 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Scliedule. 
Chapters  1  to  32,  34  to  44,  46,  47,  50  to  92,  94  to  117. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  28th  May,  1894' 

Department  op  Justice,  Ottawa,  6th  March,  1894. 
To  His  Excellency  the  Governor  General  in  Council : — 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  passed  by  the 
legislature  of  the  province  of  Ontario  in  the  fifty-sixth  year  of  Her  Majesty's  reign 
(1893)  received  by  the  Secretary  of  State  for  Canada  on  the  1st  day  of  June,  1893,  as 
follows  : —  ^ 

Chapter  33.  "An  Act  for  the  better  prevention  of  Fraudulent  Statements  by 
Companies  and  others." 

This  statute  provides  that  any  corporation,  association,  company,  oflBcer,  agent  or 
employee  who  publishes  or  circulates  any  advertisement,  letter-head,  postal  card,  account, 
or  document  which  represents  the  capital  of  the  company  as  of  any  larger  sum  than  the 
amount  of  the  subscribed  capital  actually  subscribed  in  good  faith  or  which  contains  any 
untrue  or  false  statement  as  to  the  incorporation,  control,  supervision,  management  or 
financial  standing  of  such  corporation,  association,  or  company,  and  which  statement  is 
intended  or  calculated  or  likely  to  mislead  or  deceive  any  person  dealing  or  having  any 
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business  or  transaction  with  the  company  shall  upon  summary  conviction  be  liable  to 
penalty  not  exceeding  $200  and  costs,  and  not  less  than  $50  and  costs,  and  that  in 
default  of  payment,  the  defendant  being  an  officer,  agent  or  employee  as  above  men- 
tioned shall  be  imprisoned  with  or  without  hard  labour  for  a  term  not  exceeding  six 
months  and  not  less  than  one  month,  and  that  on  a  second  or  any  subsequent  conviction 
he  may  be  imprisoned  with  hard  labour  for  a  term  not  exceeding  twelve  months  and  not 
less  than  three  months. 

Chapter  45.  "  An  Act  for  the  Prevention  of  Cruelty  to,  and  better  Protection  of, 
Children." 

This  statute  creates  a  number  of  offences  with  regard  to  children,  among  othei 
that  any  person  over  sixteen  years  of  age  who,  having  the  care,  custody,  control  or 
charge  of  any  child,  wilfully  illtreats,  neglects  or  abandons,  or  exposes  such  child,  or 
causes  or  procures  such  child  to  be  illtreated,  neglected,  abandoned  or  exposed  in  a 
manner  likely  to  cause  such  child  unnecessary  suffering  or  serious  injury  to  its  health, 
shall  be  guilty  of  an  offence  and  liable  upon  summary  conviction,  to  a  fine  not  exceeding 
$100,  or  alternatively  or  in  default  of  payment  of  such  fine,  or  in  addition  thereto,  to 
imprisonment,  with  or  without  hard  labour,  for  any  term  not  exceeding  three  months  ; 
that  if,  upon  the  trial  of  any  person  charged  with  any  such  offence  it  be  proved  that  such 
j)erson  was  interested  in  any  sum  of  money  accruable  or  payable  in  the  event  of  the 
death  of  the  child  and  had  knowledge  that  such  sum  of  money  was  accruing  or  becom- 
ing payable,  the  court  may,  in  its  discretion,  increase  the  amount  of  the  said  fine  so  that 
the  tine  shall  not  exceed  $250,  or  increase  the  imprisonment  with  or  without  hard  labour, 
to  any  term  not  exceeding  nine  months  ; — also,  that  any  person  who  causes  or  procures 
any  child  to  be  in  any  street  for  the  purpose  of  begging  or  receiving  alms  shall  be  liable 
upon  summary  conviction  to  fine  and  imprisonment. 

Chapter  48.   "  An  Act  to  prevent  Fraud  in  the  Sale  of  Milk." 

This  Act  provides  that  any  person  who  knowingly  and  fraudulently  sells  or  sup- 
plies to  any  person  any  milk  diluted  with  water,  or  in  any  way  adulterated,  or  milk 
from  which  any  cream  has  been  taken,  or  milk  commonly  known  as  ''  skimmed  milk," 
or  who  knowingly  or  fraudulently  sells  or  supplies  to  any  person,  milk  that  is  tainted  or 
partly  sour,  shall  for  every  offence  forfeit  and  pay  a  sum  not  less  than  $1,  or  more  than 
$50  and  costs ;  and  it  provides  further  that  such  penalty  may  be  recovered  by  distress, 
and  for  imprisonment  in  default  of  payment. 

It  appears  to  the  undersigned  that  provisions  such  as  those  referred  to  may  be  held 
to  relate  to  the  subject  of  criminal  law,  and,  therefore,  not  to  be  within  the  legislative 
authority  of  provincial  legislatures. 

The  undersigned  considers,  however,  that  the  Acts  should  be  left  to  their  operation, 
leaving  it  to  those  persons  who  may  desire  to  question  their  validity  to  assert  their 
remedy  in  the  courts. 

Chapter  49.  "  An  Act  to  amend  and  consolidate  the  Laws  for  the  Pr(?tection  of 
Game  and  Fur-l)earing  Animals." 

By  section  6,  the  exportation  of  game  from  the  province  of  Ontario  is  forbidden. 

The  undersigned  calls  attention  to  this  provision  as  relating  to  trade  and  com- 
merce. He  does  not,  however,  consider  the  objection  so  arising,  as  of  such  a  serious 
nature  as  to  call  for  the  exercise  of  the  power  of  disallowance. 

Chapter  93.  "  An  Act  to  incorporate  the  Lake  Superior  and  Algoma  Colonization 
Railway." 

Section  5  enacts  that  it  shfll  be  lawful  for  the  company  at  any  point  where  its 
railway  ai)proache-j  within  two  miles  of  any  navigable  waters  to  purchase  and  hold  as 
its  own  absolute  property  and  for  the  use  of  the  company,  wharfs,  piers,  docks,  water 
lots,  water  frontages  and  lands,  and  upon  such  water  lots,  water  frontages  and  lands, 
and  in  and  over  the  waters  adjoining  the  same,  to  build  and  erect  elevators,  store- 
houses, warehouses,  engine-houses,  sheds,  wharfs,  docks,  piers  and  other  erections  for 
the  use  of  the  company,  also  to  erect  and  maintain  all  mole.s,  piers,  wharfs  and  docks 
whicii  may  l>e  necessary,  and  to  dredge,  deepen  and  enlarge  such  works. 

The  undersigned  observes  that  these  provisions  can  only  have  effect  as  regards 
rivers  and  harbours,  and  the  foreshores  thereof  subject  to  the  legislation  of  Parliament 
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regarding  such  waters  and  foreshores.  The  powers  so  granted  may,  however,  be  law- 
fully exercised  upon  complying  with  the  requirements  of  the  Dominion  statutes,  and 
the  Act  should,  therefore,  in  the  opinion  of  the  undersigned,  be  left  to  its  operation. 

The  undersigned,  therefore,  recommends  that  the  several  Acts  mentioned  in  this 
report  be  left  to  their  operation,  and  that  a  copy  of  this  report,  if  approved,  be  sent  to 
the  Lieutenant  Governor  of  the  province  for  his  information. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


ONTARIO,  57th  VICTORIA,  1894. 


4th  Session,  7th  Legislature. 


Report  of  the  Honourable  the  Minister   oj  Justice,    approved   by   His    Excellency    the 
Governor  General  in  Council  on  the  10th  January,  1895. 

Department  op  Justice,  Ottawa,  31st  October,  1894. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  province  of  Ontario  in  the  fifty-seventh  year  of  Her  Majesty's 
reign  (1894),  the  chapters  1  to  96  and  99  to  107,  received  by  the  Secretary  of  State  for 
Canada  on  the  12th  daj'  of  May,  1894,  and  he  is  of  opinion  that  they  are  unobjectionable, 
and  may  be  left  to  their  operation. 

The  remaining  Acts,  viz.,  chapters  97  and  98,  have  been  reserved  for  a  separate 
report. 

The  undersigned  also  recommends  that,  if  this  report  be  approved,  a  copy  of  the 
same,  with  a  copy  of  the  schedule  of  the  titles  of  the  Acts,  be  sent  to  the  Lieutenant 
Governor  of  the  province  for  the  information  of  his  government. 

Humbly  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report  of  tlie  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  10th  day  of  January,  1895. 

Department  op  Justice,  Ottawa,  24th  December,  1894. 
To  His  Excellency  the  Governor  General  in  Council. 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  statutes  of  the 
province  of  Ontario,  passed  in  the  fifty-seventh  yeai-  of  Her  Majesty's  reign  (1894), 
received  by  the  Secretary  of  State  for  Canada,  on  the  12th  day  of  May,  1894,  as 
follows  : — 

Chapter  97  :  "  An  Act  to  incorporate  the  Georgian  Bay  Ship  Canal  and  Power 
Aqueduct  Company."  Section  11,  amongst  other  things,  purports  to  give  the  company 
power  to  divert  and  appropriate  any  stream,  spring,  river,  lake  or  other  source  of  water 
supply  as  it  shall  judge  suitable  and  proper. 
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The  undersigned  observes  that  it  would  not  be  competent  for  a  provincial  legisla- 
ture to  authorize  a  company  to  divert  or  appropriate  rivers  which,  under  the  "  British 
North  America  Act  "  became  part  of  the  public  property  of  Canada.  It  may  not  be 
intended,  however,  that  the  company  shall  divert  or  appropriate  any  such  rivers,  and  il: 
it  should  do  so,  the  courts  would  have  jurisdiction  to  determine  the  application  and 
validity  of  the  section  in  question. 

Chapter  98  :  "  An  Act  to  incorporate  the  Ontario  Burglary  Insurance  Company 
(Limited)."  This  statute  incorporates  a  company  for  the  purpose  of  insuring  property 
against  damage  by  reason  of  burglary  or  house-breaking.  The  authority  to  carry  on  business 
which  it  professes  to  confer  upon  the  company,  is  general  and  not  expressly  limited  to 
provincial  purposes.  The  power  conferred  upon  provincial  legislatures  with  regard  to 
the  incorporation  of  companies  is,  by  the  "British  North  America  Act,"  limited  to  the 
incorporation  of  companies  with  provincial  objects,  and  it  appears  to  the  undersigned 
questionable  whether  the  powers  of  this  company,  as  stated  in  the  statute,  are  not  so 
broad  as  to  exceed  that  limitation.  The  undersigned  recognizing  the  authority  of  the 
courts  to  confine  the  business  of  the  company  within  its  legitimate  scope,  would  not 
consider  the  case  one  for  the  exercise  of  the  power  of  disallowance  but  recommends  that 
it  be  called  to  the  attention  of  the  provincial  government  in  order  that  the  powers  of 
the  company  may  be  so  restricted,  by  amendment,  as  to  confine  them  within  proper 
limits. 

The  undersigned,  therefore,  recommends  that  the  two  statutes  mentioned  in  this 
report  be  left  to  their  operation,  and  that  a  copy  of  the  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant  Governor  of  the  province  of  Ontario,  for  the  information  of 
his  government. 

Respectfully  submitted. 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 


hh 
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ONTARIO— 58th  VICTORIA,  1895. 

1st  Session,  8th  Legislature. 

Report   of  the   Honourable   the   Minister   of  Justice,    approved  by   His  Excellency  the 
Governor  General  in  Council,  on  the  11th  November,  1895. 

Department  of  Justice,  Ottawa,  Slst  October,  1895. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed  by 
the  legislature  of  the  province  of  Ontario  in  the  fifty-eighth  year  of  Her  Majesty's  reign 
(1895),  chapters  1  to  11,  14  to  31,  32  to  37,  39  to  47,  49  to  66,  68  to  96,  98  to  114, 
117,  119,  120  to  127  ;  received  by  the  Secretary  of  State  for  Canada  on  the  27th  day  of 
April,  1 895,  and  he  is  of  opinion  that  they  ace  unobjectionable  and  may  be  left  to 
their  operation. 

The  remaining  Acts,  chapters  12,  13,  32,  38,  48,  67,  97,  115,  116  and  118,  are  the 
subject  of  a  separate  report. 

The  undersigned  recommends  that  if  this  report  be  approved,  a  copy  of  the  same,  with 
a  copy  of  the  schedule  of  the  titles  of  the  Acts,  be  sent  to  the  Lieutenant-Governor 
of  the  province,  for  the  consideration  of  his  government. 

Respectfully  submitted, 

CHARLES  HIRBERT  TUPPER,       ' 

Minister  of  Justice. 


Report  of  the    Honourable  the  Minister   of  Justice,   approved  by   His   Excellency  the 
Governor  General  in  Council  on  the  18th  November,  1895. 

Department  of  Justice,  Ottawa,  2nd  November,  1895. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  his  report  upon  certain  statutes  of  the 
legislature  of  the  province  of  Ontaria,  passed  in  the  fifty-eighth  year  of  Her  Majesty's 
reign  (1895),  assented  to  on  the  16th  day  of  April,  1895,  and  received  by  the  Secretary 
of  State  for  Canada  on  the  27th  day  of  April,  1895. 

As  to  chapters  1 2  and  1 3,  intituled  respectively  : — 

Chapter  12. — An  Act  to  consolidate  the  Acts  governing  the  Supreme  Court  of 
Judicature  of  Ontario,"  and 

Chapter  13. — "  An  Act  diminishing  Appeals  and  otherwise  improving  the  procedure 
of  the  courts." 

The  undersigned  would  call  attention  to  sections  131,  139,  153, 180,  182,  183,  184  of 
the  former  and  section  40  of  the  latter  Act. 

These  sections  provide  for  the  payment  of  fees  by  litigants,  by  means  of  law  stamps 
and  otherwise,  which  are  to  go  to  the  consolidated  revenue  fund  of  the  province  and 
are  apparently  intended  to  be  applied  in  payment  of  ofiicers'  salaries  and  otherwise,  in 
aid  of  the  administration  of  justice  within  the  province.  It  has  been  established  that 
such  is  not  a  direct  method  of  taxation,  and  therefore  not  within  the  authority  of  a 
provincial  legislature  under  the  power  conferred,  to  raise  revenue  for  provincial  purposes 
by  direct  taxation  within  the  province,  and  it  may  be  doubtful  whether  a  province  has 
the  power  to  raise  a  special  fund  in  this  manner,  for  the  maintenance  of  the  administra- 
tion of  justice  in  the  provincial  courts.  The  question  is  doubtless  one  of  considerable 
15f 
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consequence  to  the  provinces.     Similar  enactments  have  been  allowed  to  go  into  opera- 
tion in  the  province  of  Ontario  as  well  as  some  of  the  other  provinces. 

The  undersigned  does  not  consider  that  the  doubt  which  may  exist  as  to  the  validity 
of  these  provisions  is  such  as  to  call  for  the  exercise  of  the  authority  vested  in  your 
Excellency  in  regard  thereto.  o    i?    i,  i «      u  •  i. 

The  attention  of  the  undersigned  has  been  directed  to  section  8  of  chapter  12,  which 
purports  to  fix  the  precedence  among  themselves, of  the  chief  justices  and  justices  of  the 
Court  of  Appeal  and  the  High  Court  of  Justice.  The  provision  is  not  new,  it  being  a 
re-enactment  of  section  7  of  chapter  44  of  the  Revised  Statutes  of  Ontario,  1887,  and  the 
latter  section  being  a  consolidation  of  the  then  existing  statutory  law  on  the  subject. 
A  section  to  the  same  effect  appeared  in  the  Ontario  Statutes  of  1874,  and  at  that  time 
the  Minister  of  JustiQC  called  attention  in  a  report,  dated  18th  November,  1874,  to  the 
question  of  the  constitutionality  of  the  provision,  claiming  that  the  question  of  rank  and 
precedence  of  functionaries  appointed  by  the  Crown  was  a  matter  which  could  be  dealt 
with  solely  by  the  Crown,  as  represented  by  the  federal  government.  This  report  was 
forwarded  to  the  Ontario  government,  and  a  reply  was  received  from  the  Provincial 
Secretary,  dated  6th  October,  1875,  transmitting  an  Order  in  Council  approving  a  report 
of  the  Attorney  General  of  Ontario  dealing  with  this  and  other  matters  referred  to  in  the 
report  of  the  Minister  of  Justice,  in  which  it  is  stated  that  the  precedence  of  judges 
among  themselves  is  a  matter  to  be  regulated  by  provincial  legislation  in  respect  of 
"  the  constitution  of  the  courts."  The  undersigned  observes  that  the  right  of  prece- 
dence among  the  judges  is  not  necessarily  a  part  of  the  constitution  of  the  courts,  nor 
does  it  appear  to  him  that  such  right  is  so  incidentally  connected  therewith,  as  to  confer 
jurisdiction  under  that  head  upon  a  provincial  legislature,  and  the  undersigned  therefore 
considers  that  the  authority  of  the  province  to  enact  the  provisions  in  question  is  not 
by  any  means  free  from  doubt.  The  question,  however,  is  not,  in  the  opinion  of  the 
undersigned,  of  such  practical  importance  as  to  warrant  him  in  advising  that  the  power 
of  disallowance  should  be  exercised. 

It  is  also  enacted  by  section  185  of  chapter  12  that,  except  in  the  county  of  York, 
the  judges  of  the  several  county  courts  shall  be  judges  of  the  high  court  for  the  purposes 
of  their  jurisdiction  in  actions  in  the  high  court,  and  they  may  be  styled  "  local  judges 
of  the  high  court." 

The  appointment  of  judges  for  superior,  district  and  county  courts  in  each  province 
being  vested  in  your  Excellency,  it  is  not  competent  for  a  provincial  legislature  to  make 
such  appointments.  The  practice  has  hitherto  been,  where  a  provincial  legislature  has  con 
stituted  the  office  of  local  judge  of  a  superior  court,  and  declared  that  the  county  court 
judges  shall  exercise  the  jurisdiction  conferred  upon  such  local  judges,  for  your  Excel- 
lency to  issue  commissions  to  such  county  court  judges,  appointing  them  to  the  office 
which,  under  the  provincial  statute,  they  are  qualified  to  fill. 

The  section  in  question  appears  to  be  merely  a  re-enactment  of  a  previous  one,  and 
if  the  practice  formerly  existing  be  continued,  there  could  be  no  doubt  as  to  the  authority 
of  judges  so  appointed  to  exercise  the  jurisdiction  which  is  intended  to  be  conferred. 
Chapter  38  :  "  An  Act  respecting  Electric  Railways." 

Chapter  67 :  "An  Act  respecting  By-laws  Nos.  680  and  772,  of  the  City  of 
Hamilton." 

Chapter  97  :  "  An  Act  to  incorporate  the  Grand  Valley  Railway  Company." 
Chapter  115  :  "  An  Act  to  incorporate  the  Windsor,  Amherstburg  and  Lake  Erie 
Railway  Company." 

Chapter  118:  "An  Act  to  incorporate  the  Sault  Ste.  Marie  Pulp  and  Paper 
Company." 

The.se  are  chapters  providing  for  the  incorporation  of  companies,  or  enacting  provi- 
sions applicable  to  certain  companies,  and  each  chapter  contains  a  section  declaring  in 
effect  that  aliens  may  be  shareholders  and  office  holders  in  such  companies,  with  the 
same  rights  as  British  subjects.  Exclusive  legislative  authority  with  regard  to  aliens 
having  been  committed  to  Parliament,  it  would  appear  to  the  undersigned  that  it  is  be- 
yond the  authority  of  a  provincial  legislature  to  legislate  so  as  to  affect  their  rights.  Any 
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question  which  might  arise  with  regard  to  these  sections  may,  however,  be  conveniently 
determined  by  the  courts,  and  the  undersigned  does  not  consider  that  at  present  they 
call  for  anything  further  than  the  foregoing  comment. 

Chapter  38  also  contains  the  following  sections  : — 

"Sec.  128.  If  the  railway,  when  not  passing  along  the  public  highway,  is  carried 
across  a  navigable  river  or  canal,  the  company  shall  leave  open  a  swing-bridge  or  draw- 
bridge, between  the  abutments  or  piers  of  their  bridge  or  viaduct  over  the  same,  and  shall 
make  the  same  of  such  clear  height  above  the  surface  of  the  water,  or  shall  construct 
such  draw-bridge  or  swing-bridge  over  the  channel  of  the  river,  or  over  the  whole  width 
of  the  canal,  and  shall  be  subject  to  such  regulations  as  to  the  opening  of  such  swing- 
bridge  or  draw-bridge  as  the  Lieutenant-Governor  in  Council  from  time  to  time  may 
determine. 

"Sec.  129.  It  shall  not  be  lawful  for  any  such  con)pany  to  construct  any  wharf, 
bridge,  pier  or  other  work,  upon  or  over  a  navigable  river,  lake  or  canal,  or  upon  the 
beach  or  bed,  or  lands  covered  with  the  water  thereof,  until  they  have  first  submitted 
the  plan  and  proposed  .site  of  such  work  to  the  Lieutenant-Governor  in  Council,  and  the 
same  has  been  by  him  approved  ;  and  no  deviation  from  such  approved  site  and  plan 
shall  be  made  without  his  consent." 

Those  sections  may  be  construed  as  intended  to  vest  in  the  companies  to  which 
they  apply,  so  far  as  the  provincial  legislature  has  power  to  do,  corporate  powers  to  exe- 
cute works  of  the  character  and  in  the  manner  therein  mentioned,  and  they  may  pro- 
perly have  efiect  to  that  extent,  but  the  undersigned  observes  that  the  powers  mentioned 
could  not  be  lawfully  exercised,  without  the  proceedings  which  have  been  required  by 
Parliament  in  respect  to  the  construction  of  works  in  navigable  waters,  and  it  could 
only  be  upon  obtaining  the  approval  of  your  Excellency  in  Council  for  the  works  con- 
templated, that  the  companies  could  competently  construct  such  works. 

As  the  construction  suggested  would  leave  room  for  the  operation  of  these  sections 
without  conflicting  with  any  existing  Dominion  legislation,  the  undersigned  is  of  the 
opinion  that  they  may  be  properly  left  to  their  operation. 

Chapter  48.   "  An  Act  for  the  prevention  of  Fraud  in  the  sale  of  Fruit." 

The  main  object  of  this  chapter  is  to  constitute  offences  and  establish  penalties  in 
respect  to  fraud  in  the  packing  and  sale  of  fruit,  and  it  appears  to  relate  rather  to  the 
subject  of  criminal  law,  than  to  any  matter  of  legislation  which  has  been  committed  to 
the  province.  The  provisions  of  the  statute  in  themselves  however,  appear  just,  and 
intended,  if  upheld,  to  have  a  beneficial  effect.  The  undersigned  considers,  therefore, 
that  the  question  as  to  the  validity  of  the  Act  may  properly  be  left  to  be  raised  in  the 
courts,  by  any  individual  who  may  be  in  a  position  to  do  so. 

Chapter  116.   "  An  Act  to  incoqaorate  the  Algoma  Dry  Dock  Company." 

Section  2  provides  that  the  company  shall  have  power,  among  other  things,  to  con- 
struct, utilize  and  operate  on  the  property  of  the  company,  dry  docks  and  marine  rail- 
ways connected  therewith,  elevators,  warehouses,  piers,  wharfs  and  slips,  and  to  dredge 
or  deepen  harbours  or  basins. 

This  provision  is  subject  to  observations  made  with  regard  to  sections  128  and 
129  of  chapter  38.  It  is  subject  to  the  further  remark,  so  far  as  harbours  or  basins 
are  concerned,  that  public  harbours  are,  by  the  British  North  America  Act,  a  part  of  the 
public  property  of  Canada,  and  therefore  not  subject  to  provincial  legislation.  For  the 
reasons  stated  with  regard  to  the  former  sections,  however,  and  also  in  view  of  the  fact 
that  a  (lUf^stion  of  right  raised  by  the  province  as  to  the  property  of  the  Dominion  in 
public  harbours,  is  now  awaiting  determinition  in  the  courts,  the  undersigned  considers 
that  this  is  not  a  case  for  the  exerci'^e  of  the  power  of  disallowance. 

The  undersigned  recommends  therefore  that  the  several  Acts  mentioned  in  this 
report  be  left  to  their  operation,  and  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant-Governor  of  the  province  for  the  information  of  his  government. 

Respectfully  submitted. 


CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 
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Report  of  the  Honourable  the  Minister  of  Justice  approved  by  His  Excellency  the  Gov- 
ernoi-  in  Council  on  the  2nd  December,  1896. 

Department  of  Justice,  Ottawa,  6th  November,  1895. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  chapter  32  of  the  statutes  of  the 
legislature  of  the  province  of  Ontario  passed  in  the  58th  year  of  Her  Majesty's  reign 
(1895)  assented  to  on  the  16th  April,  1895,  and  received  by  the  Secretary  of  State  for 
Canada  on  the  27th  April;  1895,  intituled  : 

Chapter  32.  "  An  Act  respecting  Chartering  of  Trust  Companies  "  has  been  made 
the  subject  of  an  application  for  disallowance. 

The  Act  provides  that  "  no  company  shall  hereafter  be  incorporated,  or  otherwise 
authorized,  by  letters  patent  to  execute  the  office  of  executor,  administrator,  trustee, 
receiver,  assignee,  guardian  of  a  minor's  estate,  or  of  committee  of  a  lunatic's  estate,  and 
no  letters  patent  shall  be  granted  to  any  company  heretofore  incorporated  conferring 
any  such  powers  upon  such  company,  without  in  either  case  such  company  having  com- 
plied with  the  provisions  of  this  Act,  in  addition  to  what  is  required  in  other  cases  by 
'  The  Ontario  Joint  Stock  Companies'  Letters  Patent  Act.'  " 

It  is  further  enacted  that  at  least  three-fourths  of  the  stock  of  the  company,  exclu- 
sive of  the  stock  held  by  companies,  must  be  held  by  residents  of  the  Province  of  On- 
tario ;  that  notice  of  the  application  for  letters  patent  must  be  served  upon  every  trust 
company  previously  incorporated  by  the  legislature  of  Ontario  within  three  days  after 
publication  of  the  notice  of  application  in  the  Ontario  Gazette  f  that  the  capital  stock  of 
the  company  shall  be  at  least  $100,000  ;  that  previously  to  the  issue  of  any  letters 
patent  the  fitness  of  the  applicants  for  the  discharge  of  the  duties  appertaining  to  such 
trust,  that  the  same  is  such  as  to  command  the  confidence  of  the  public,  and  also  that 
the  public  convenience  and  advantage  will  be  promoted  by  granting  the  letters  patent, 
shall  be  established  both  to  the  satisfaction  of  the  provincial  secretary  or  some  other 
member  of  the  executive  council,  or  other  officer  appointed  for  that  purpose  and  to  the 
satisfaction  of  the  Lieutenant-Governor  in  Council ;  that  the  Lieutenant-Governor  of 
the  province  may  grant  by  letters  patent  to  any  trust  company  to  which  the  Act 
applies,  the  powers  mentioned  in  the  schedule  or  any  of  them,  and  finally,  that  the  Act 
is  to  be  read  as  part  of  the  Ontario  Joint  Stock  Companies'  Letters  Patent  Act. 

The  powers  mentioned  in  the  schedule  which  may  be  so  granted  by  letters  patent 
include  the  power  to  take,  receive  and  hold  estates  and  property  real  and  personal  upon 
trust ;  to  take  and  receive  on  deposit  valuable  papers  or  securities  for  money,  jewellery, 
plate  or  chattel  property  and  to  guarantee  the  safekeeping  thereof  ;  to  act  as  attorney 
or  agent  for  the  transaction  of  business,  the  management  of  estates  and  the  collection  of 
moneys  ;  to  receive,  invest  and  manage  any  sinking  fund  ;  to  accept  and  execute  the 
office  of  executor,  administrator,  trustee,  receiver  or  assignee  ;  to  guarantee  investments, 
and  other  powers  of  a  like  nature. 

Subsection  1,  section  3,  of  the  Ontario  Joint  Stock  Companies'  Letters  Patent  Act, 
as  amended,  reads  as  follows  : — 

"  In  case  a  corporation,  now  or  hereafter  incorporated  under  the  laws  of  the  Im- 
peria,!  Parliament  of  Great  Britain  and  Ireland,  or  of  the  Dominion  of  Canada,  or  any 
province  thereof,  desires  to  carry  on  any  of  its  business  within  the  province  of  Ontario, 
the  Lieutenant-Governor  in  Council  may,  by  letters  patent  under  the  great  seal  of  the 
province,  grant  to  such  company,  and  such  company  may  us«,  exercise  and  enjoy  within 
the  province,  any  powers  privileges  and  rights  set  forth  in  the  letters  patent,  as  de- 
sired in,  or  for  carrying  on  the  business  of  the  company,  and  which  it  is  within  the 
authority  of  the  Lieutenant-Governor  in  Council  to  grant  to  a  company  under  this  Act. 

R 


58  VICTORIA,  1895.  244e 


It  IS  urged  that  this  section,  which  has  to  be  read  with  the  Act  in  question,  not 
only  authorizes  the  Lieutenant-Governor  in  council  to  confer  by  letters  patent  ipon 
companies  incorporated  by  the  Parliament  of  Canada,  the  powers  and  privileges  set  forth 
in  such  letters  patent,  but  also  by  implication  declares  that  no  company  so  incorporated 
shall  exercise  within  the  province  of  Ontario,  the  powers  conferred  by  its  charter,  unless 
authorized  to  do  so  by  letters  patent  of  the  Lieutenant-Governor  in  council ;  also  that 
the  Act  under  consideration  is  intended  practically  to  prohibit  any  company  chartered 
by  or  under  authority  of  the  Parliament  of  Canada  for  the  purpose  of  exercising  the 
powers  mentioned  in  the  schedule,  from  transacting  business  within  the  province  unless 
authorized  by  provincial  letters  patent,  because  the  requirement  that  three  fourths 
of  the  shareholders  shall  be  resident  in  Ontario  would  not  be  satisfied  generally  in  the 
case  of  Dominion  companies,  and  because  the  difficulty  of  satisfying  as  a  matter  of  pre- 
liminary condition  any  particular  individual  who  might  be  selected  by  the  lieutenant- 
governor  in  council,  as  well  as  the  latter  body,  of  the  several  particulars  mentioned  in 
sections  7  and  8,  would  be  such  as  to  render  it  virtually  impossible  to  comply  with  the 
provisions  of  the  Act. 

The  undersigned  has  given  very  careful  consideration  to  these  representations  but 
is  unable  to  conclude  that  the  Act  is  intended  to  have  any  eflfect  as  to  the  companies 
lawfully  incorporated  by  the  Parliament  of  Canada  for  the  purpose  of  transacting  busi- 
ness of  the  character  mentioned  in  the  schedule.  It  is  perfectly  clear  that  the  Ontario 
legislature,  in  declaring  that  no  company  shall,  without  complying  with  certain  provi- 
sions hereafter,  be  incorporated  or  otherwise  authorized  by  letters  patent  to  execute 
certain  powers  which  are  within  the  authority  of  the  legislature  to  confer,  cannot  be 
held  to  have  intended  to  refer  to  companies  other  than  such  as  are  within  its  legislative 
jurisdiction,  and  the  undersigned  cannot  read  subsection  1  of  section  3  of  the'Ontario 
Joint  Stock  Companies'  Letters  Patent  Act  above  quoted,  as  by  any  implication 
torbidding  a  Dominion  company  to  exercise  within  the  province  the  powers  lawfully 
conferred  upon  it  by  parliament.  The  section  seems  rather  intended  to  enable  the 
Governor  in  council  to  confer,  where  deemed  necessary,  additional  powers  upon  com- 
panies incorporated  outside  the  province,  such  as  are  not  already  vested  in  such  com- 
panies by  charter,  or  such  as  are  not  otherwise  recognized  by  the  law  of  the  province 
If  the  legislation  would  admit  of  the  construction  which  is  stated  as  the  foundation  for 
complaint,  it  would  doubtless  furnish  a  proper  subject  for  consideration  with  a  view  to 
disallowance,  but  even  then  in  the  absence  of  an  express  prohibitory  provision  the  com- 
ments of  the  late  Minister  of  Justice  upon  the  Acts  of  the  legislature  of  the  p.ovince  of 
.Quebec,  49-50  Victoria,  chapter  39,  intituled  "An  Act  to  authorize  certain  corporations 
and  individuals  to  loan  and  in\'est  moneys  in  the  province  "  would  appear  to  have  appli- 
cation The  following  is  an  extract  from  the  report  of  the  late  minister  upon  the  latter 
Act,  dated  16th  July,  1887  : — 

"  The  undersigned  would  recommend  the  disallowance  of  the  statute    were  it  not 
Jr  one  view  which  has  not  been  presented  in  the  dispatch  of  his  honour  the  Lieutenant- 
Governor.     While  It  gives  authority  to  the  provincial  secretary  to  issue  the  license  to 
Ihe  companies  referred  to,  and  professes  to  convey  authority  to  any  such  company  to  do 
^usiness  after  obtaining  such  a  license,  it  does  not  contain  any  negative  provision  for 
fidding  any  such  company  to  do  business  without  obtaining  such  license,  nor  does  it 
•etabiish  any  penalties  to  be  enforced  against  the  companies  so  incorporated  and  eneae- 
Bg  m  business  without  obtaining  the  license.  *  ^ 

"  The  Act  therefore  seems  incapable  of  doing  harm,  or  of  obstructing  the  operations 
M  companies  duly  authorized  and  doing  business  within  the  scope  of  their  lawful 
authority,  excepting  in  so  far  as  it  may  raise  doubts  as  to  the  necessity  for  such  a 


L      "r  r!  ""TPf  "^f  ^ffe«^«d  naay  therefore  be  left  to  test,  as  they  may  think  proper 

tnJT     If^.      A^'  '^'^'  .^"^^r  ^^^  '''''''^'^  ^"'^  "^  ^"^^  inconvenience  is  likely  to  arise  a^ 
Irould  call  for  the  exercise  of  the  power  of  disallowance." 

cL^  The  practical  difficulties  which  applicants,  who  come  under  the  operation  of  the 
|Act  would  have  to  overcome,  in  satisfying  the  several  preliminary  conditions,  are  such  as 
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the  provincial  legislature  in  its  wisdom  has  within  its  undoubted  authority  seen  fit  to 
impose.  The  provisions  establishing  such  requirements  have  no  retroactive  effect,  nor 
do  they  prejudice  vested  interests,  and  the  undersigned,  therefore,  does  not  consider 
that  they  properly  call  for  comment  here.  If  the  conditions  are  unduly  onerous  the 
remedy  is  with  the  legislature. 

For  the  reasons  mentioned,  the  undersigned  recommends  that  the  Act  be  left  to  its 
operation,  and  that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant- 
Governor  of  the  province  for  the  information  of  his  government. 

Respectfully  submitted. 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 


QUEBEC,  31st  VICTORIA,  1868. 


1st  Session — 1st  Parliament. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  Ueneral  in  Council  on  the  4th  July,  1868. 

Department  of  Justice,  Ottawa,  26th  June,  1868. 
To  His  Excellency  the  Governor  General  in  Council :  •  * 

With  reference  to  the  Imperial  "  British  North  America  Act,  1867,"  and  also  to 
the  Order  in  Council  of  the  9th  instant  on  the  memorandum  of  the  undersigned,  relative 
to  the  course  to  be  pursued  with  respect  to  the  Acts  passed  by  the  provincial  legisla- 
tures, the  undersigned  has  the  honour  to  report  : 

That  he  considers  the  Acts  mentioned  in  the  annexed  schedule  passed  by][the  legis- 
lature of  the  province  of  Quebec,  in  the  first  sestjion  thereof  to  be  free  from  objection 
of  any  kind. 

He  therefore  recommends  that  the  same  be  respectfully  left  to  their  operation. 

JOHN  A.  MACDONALD. 
Scliedule. 
Chapters  1  to  13,  1,5  to  23,  26  to  36,  38  to  45,  48  to  59. 


Hejiort  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  tite  Govenuyr 
General  in  Council  on  the  Jfth  July,  1868. 

Department  of  Justice,  Ottawa,  1st  July,  1878. 

To  His  Excellency  the  Governor  General  in  Council : 

In  reference  to  the  following  Acts   passed  by  the  legislature  of  the  province  of 
Quebec  at  its  late  session,  the  undersigned  has  the  honour  to  report  as  follows : — 

The  second  section  of  chapter  14  legislates  on  the  subject  of  bankruptcy,  by  extend- 
ing the  several  Acts  of  the  late  province  of  Canada  on  the  subject,  for  a  further  period. 
This,  in  the  opinion  of  the  undersigned,  is  beyond  the  jurisdiction  of  the  local  legislature 
of  Quebec,  and  he  recommends  that  the  attention  of  the  provincial  government  be 
called  to  it. 
16 
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The  undersigned  would  suggest  that  this  Act  should  be  amended,  expressly  limiting 
the  powers  of  the  companies  to  be  established  under  it,  to  the  limits  of  the  province  of 
Quebec. 

The  8th  subsection  of  the  second  clause  legislates  on  the  subject  of  fisheries, 
which  seems  by  the  Union  Act  to  belong  to  the  Parliament  of  the  Dominion.  That 
portion  of  the  subsection  which  authorizes  the  incorporation  of  companies  for  the  pur- 
pose of  carrying  on  business  in  the  waters  adjacent  to  the  province,  and  therefore  not  in 
the  province,  would  especially  appear  ultra  vires. 

The  same  remarks  that  are  made  on  chapter  24  are  applicable  to  the  second  section 
of  this  Act. 

The  undersigned  would  also  suggest  that  the  attention  of  the  government  of  Que- 
bec be  called  to  the  expediency  of  expressly  limiting  the  14th  clause  of  chapter  37  to 
procedure  in  Recorders'  Courts,  relating  to  municipal  matters  ;  all  legislation  relating  to 
proceedings  in  criminal  matters  appertains  to  the  general   Parliament. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 


Chief  Engineer  Public  Works  to  Secretary  Department  of  Public  Works. 

Ottawa,  7th  December,  1868. 
•  • 

Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  drawing 
attention  to  certain  inquiries  made  by  the  Honourable  the  Minister  of  Justice,  relative 
to  the  probable  effects  of  the  work  proposed  to  be  constructed  by  a  company,  at  or 
near  the  Lachine  Rapids,  in  the  River  St.  Lawrence. 

With  a  view  of  placing  the  matter  fully  before  the  department,  it  is  deemed  proper, 
first,  to  give  a  brief  statement  of  the  leading  points  contained  in  the  documents,  which 
have  been  submitted  both  for  and  against  the  scheme,  together  with  reference  to 
other  papers  bearing  on  the  subject. 

It  appears  that  a  number  of  gentlemen,  residents  of  Montreal  and  other  parts  of 
the  province  of  Quebec,  are  desirous  of  being  incorporated  under  the  name  of  "  St. 
Louis  Hydraulic  Company,  for  the  purpose  of  carrying  on  the  business  of  creating 
water  power  for  driving  of  mills  and  machinery,  by  the  construction  of  dams,  sluices 
and  other  mechanical  appliances,  and  of  leasing  or  selling  the  same."  "* 

The  place  where  they  propose  engaging  in  this  business,  is  at  or  near  that  part  of 
the  River  St.  Lawrence  known  as  the  Lachine  Rapids,  and  in  the  vicinity  of  Montreal. 

They  represent,  having  made  an  arrangement  for  "  the  undivided  half  or  moiety  of 
that  certain  fief,  in  the  district  of  Montreal,  know  as  I'lsle  au  Heron,  in  the  River  St. 
Lawrence,  near  the  St.  Louis  or  Lachine  Rapids,"  &c.,  &c.  In  confirmation  of  this, 
a  copy  of  a  notarial  document,  dated  4th  December,  1866,  is  submitted,  from  which  it 
appears  that  the  transfer  of  the  "  undivided  half  of  I'lsle  au  Heron  "  has  been  made  con- 
ditional—  that  is  to  say,  in  case  the  company  be  not  incorporated  and  chartered,  or  of 
its  failing  to  carry  out  the  terms  of  the  arrangement,  then  a  reassignment  of  the  property 
is  to  be  made  to  the  original  owner,  or  person  who  made  the  transfer. 

On  a  memorial  setting  forth  the  objects  proposed  to  be  effected  by  the  company,  an 
Act  of  incorporation  was  passed  at  the  last  session  of  the  legislature  of  the  province  of 
Queljec,  authorizing  a  joint  stock  company  to  be  formed,  with  power  to  take  possession 
of  part  of  the  l>ed  and  beach  of  the  St.  Lawrence,  to  purchase,  acquire  and  hold  lands 
for  canals,  roads,  ditches,  vkc,  and  construct  a  dam  between  the  Isle  au  Heron  and  the 
north  shore  of  the  river. 

"  The  several  clauses  of  chapter  66  of  the  Consolidated  Statutes  of  Canada,  under 
the  several  heads  of  Powers,  Plans  and  Survey,  Lands  and  their  valuation,  and  Fences, 
shall  he  incorporated  with  this  Act,"  ikc,  &c.,  &c. 
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The  company  to  have  a  capital  stock  of  two  millions  of  dollars,  with  power  to  increase 
that  amount  if  deemed  proper.  The  charter  to  be  forfeited  if  the  company  do  not  go 
into  actual  operation  within  three  years.  The  construction  of  the  works  not  to  be  com- 
menced until  one  million  dollars  of  the  capital  stock  is  subscribed,  nor  until  one  hundred 
thousand  dollars  shall  have  been  paid  up. 

This  Act  or  bill  was,  however,  reserved  for  the  royal  assent. 

Since  the  bill  was  passed  by  the  legislature  of  Quebec,  several  memorials  have  been 
presented  to  his  Excellency  the  Governor  General,  praying,  for  various  reasons  therein 
stated,  that  it  be  disallowed,  viz.  : — 

1st.  From  W.  J.  Knox  and  Robert  Knox  (18th  March,  1868),  owners  of  mills  at 
the  Lachine  Rapids,-  representing,  that  by  the  bill,  the  "  St.  Louis  Hydraulic  Company  " 
would  have  the  power  of  constructing  works,  which  would  destroy  the  water-power  owned 
by  them,  the  memorialists. 

That  the  company  would  have  the  right  of  acquiring  a  large  amount  of  property 
that  would  prevent  the  carrying  out  of  a  scheme,  which  had  been  in  contemplation  for 
the  last  thirty  years,  for  the  further  development  of  the  water-power,  ikc,  «fec. 

2nd.  From  F.  B.  Mathews  (21st  March,  1868),  owner  of  the  undivided  half  of  Isle 
au  Heron,  praying  that  his  property  may  not  be  taken  possession  of  against  his  will,  for 
the  benefit  of  a  private  company,  &c. 

3rd.  From  Hugh  Fraser,  and  eighteen  others,  proprietors  of  land  lying  on  the  north 
shore  of  the  River  St.  Lawrence,  between  Montreal  and  Lachine  (23rd  March,  1868), 
praying  that  assent  to  the  bill  be  withheld,  inasmuch  Jis  the  passage  of  a  law,  giving 
private  individuals  and  speculators  the  right  to  take  property  of  their  neighbours,  at 
their  own  valuation,  would  tend  to  destroy  the  security  hitherto  enjoyed  by  the  in- 
habitants of  the  country  in  their  titles  to  lands,  itc,  ttc. 

The  petitioners  also  state,  that  they  believe  the  bill,  "in  its  present  shape,  to  be 
unconstitutional,  for  various  reasons,  and  amongst  otliers  those  recapitulated  in  the 
■expose  or  factum  hereunto  annexed,  and  respectfully  submitted,"  ikc,  ttc. 

The  document  thus  referred  to  is  headed,  "  Statement  of  the  grounds  on  which  it  is 
contended  that  the  bill  to  incorporate  the  St.  Louis  Hydraulic  Company,  passed  by  the 
parliament  of  the  province  of  Quebec,  but  reserved  for  the  royal  assent,  should  not  be 
passed." 

In  this  paper  the  principal  features  of  the  bill  are  discussed,  and  reasons  assigned 
"why  it  should  be  disallowed. 

This  document  seems  to  have  been  ably  and  carefully  prepared ;  and,  as  a  whole,  is 
well  worthy  of  consideration. 

There  is  also  a  memorial  (dated  17th  March,  1868),  signed  by  231  persons,  chiefly 
residents  of  Montreal,  to  his  Excellency  the  Governor  General,  praying  that  the  bill 
may  be  assented  to,  inasmuch  as  the  carrying  out  of  the  proposed  undertaking  would 
secure  to  Montreal  an  unfailing  supply  of  pure  water,  and  create  an  immense  amount  of 
invaluable  water-power  for  general  use,  etc.,  &c. 

In  this  connection  it  may  be  stated  that  an  Act  was  passed  in  1861  (24  Vic,  cap. 
96),  intituled :  "An  Act  to  incorporate  the  Montreal  Hydraulic  and  Dock  Company." 
By  the  3rd  section  of  this  Act,  the  company  are  empowered  to  make  a  canal  and  conduct 
water  from  some  point  on  the  River  St.  Lawrence,  within  seven  miles  from  the  city  of 
Montreal,  for  the  use  and  supply  of  the  said  docks,  or  for  hydraulic  or  manufacturing 
purposes. 

By  the  5th  section,  the  company  has  the  power  to  lease  or  sell  water-power  for  mills, 
manufactures,  &c.,  etc.,  but  none  "of  the  provisions  in  this  Act  mentioned  as  to  taking 
possession  of,  and  entering  upon  lands,  shall  apply  to  lands  to  be  purchased  along  the 
canal  supplying  the  said  water-power,  which  lands  shall  only  be  acquired  by  voluntary 
•contract  and  agreement." 

By  the  45th  section,  the  powers  of  the  company  are  to  cease  if  their  works  are  not 
commenced  within  three  years,  or  are  not  finished,  or  put  in  operation,  within  ten  years 
"from  the  passing  of  this  Act. 

The  Act  shows  that  the  scheme  was  looked  upon  as  consisting  of  two  (distinct)  parts, 
the  principal  one,  or  that  connected  with  navigation,  being  considered  as  essentially  a 
16i 
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public  work,  whilst  that  relating  to  water-power  was  viewed  and  treated  as  a  private 
undertaking. 

It  is  believed  that  the  proposed  canal  was  to  have  been  supplied  with  water  from  a 
point  alx)ve  the  Lachine  Rapids,  where  the  river  is  naturally  of  a  height  suited  to  the 
purposes  contemplated. 

It  appears  from  the  Acts  passed  previous  to  1859,  that  the  Public  Works  Depart- 
ment had  no  power  to  acquire  land  as  a  site  for  water-power  or  other  hydraulic  purposes, 
except  in  the  usual  manner  of  voluntary  agreement  with  the  owner,  although  invested 
with  full  power  to  take  possession  of  all  such  lands  as  were  necessary  for  works  essentially 
of  a  public  nature. 

But,  in  1859,  an  Act  was  passed  (22nd  Vic,  cap.  3),  intituled '.  "  An  Act  to  amend 
and  consolidate  the  several  Acts  respecting  the  Public  Works."  By  the  31st  section, 
the  commissioner  may  at  all  times  "acquire  and  take  possession  of  all  lands,  or  real  estate, 
streams,  waters  and  watercourses,  the  appropriation  of  which  for  the  use,  construction 
and  maintenance  of  hydraulic  privileges,  made  or  created  by,  from,  or  at  such  public 
works,  is  in  his  judgment  necessary,  etc."  In  "  An  Act  respecting  the  Public  Works  of 
Canada,"  passed  in  1867  {31st  Vic,  cap.  12),  the  powers  relating  to  the  acquirement  of 
land  are  similar  to  those  described  in  the  Act  of  1859. 

It,  therefore,  appears  that  previous  to  1859,  the  Department  of  Public  Works  was 
not  invested  with  the  power  of  taking  possession  of  lands  for  the  water-powers,  which 
even  the  construction  of  the  provincial  canals  had  created. 

The  exception  then  made  in  favour  of  the  department,  was  not,  however,  in  1861, 
extended  to  the  "  Montreal  Hydraulic  and  Dock  Company,"  in  so  far  as  i  elated  to  that 
portion  of  their  project  which  had  for  its  object  the  formation  of  mill  privileges. 

Notwithstanding  the  magnitude  of  the  scheme  now  under  consideration,  and  its 
great  public  importance,  if  it  should  be  successfully  carried  out,  its  chief  aim  is  similar 
to  that  part  of  the  "  Montreal  Hydraulic  and  Dock  Company's  "  project,  from  which  the 
power  of  expropriation  was  withheld. 

It  may,  therefore,  fairly  be  questioned,  whether  such  powers  could  judiciously  be 
conceded  to  the  "  St.  Louis  Hydraulic  Company." 

The  (231)  memorialists  in  favour  of  the  projected  undertaking,  gave,  as  their 
principal  reason  for  supporting  it,  that  it  would  have  the  effect  of  "  permanently  securing, 
for  the  city  of  Montreal  an  unfailing  supply  of  pure  and  wholesome  water." 

On  examining  the  plan  submitted  by  the  company,  it  appears  that  the  water 
above  the  proposed  dam  is  intended  to  be  raised  eighteen  feet,  and  kept  at  a  height 
of  about  thirty  feet  over  ordinary  low  water  mark  in  the  harbour  of  Montreal,  and  in 
this  way  it  is  alleged  the  desired  object  will  be  effected. 

A  memorandum,  explanatory  of  the  design,  shows  that  "during  a  portion  of  lastjJ 
winter  (1867)  a  natural   dam  of  ice  was  actually  formed   across  the  lower  end  of  this! 
channel,  and  raised  the  water  above  it  to  about  the  level  which  will  be  attained  when*! 
the  permanent  dam  is  constructed,  &c.,  etc." 

A  record  of  the  water-levels,  kept  by  the  superintendent  of  the  Montreal  water- 
works, shows  that  during  the  period  above  alluded  to,  viz.,  the  16th,  17th  and  18th  of 
January,  1867,  the  water  at  the  site  of  the  proposed  dam  stood  at  a  height  of  3037  feet 
above  datum,  or  fully  four  inches  above  the  level  to  which  it  is  intended  to  raise  the 
water  above  the  dam. 


During  the  remaining  portion  of  the  month  of  January,  it  varif 
29-97,  and  averaged  28-76  feet  alxive  datum,  giving  for  this  time  a  mea 


ied  from  29-74  to 
,  giving  tor  this  time  a  mean  fall  of  1  -24  feet 
at  the  site  of  the  dam,  when  the  level  above  is  maintained  at  30  feet  as  proposed, 

In  the  month  of  February  it  ranged  from  28-97  to  24-63  feet,  averaging  26-58  feet 
over  datum,  and  giving  for  this  period  a  moan  fall  of  3  42  feet  at  the  dam. 

From  the  1st  to  the  21st  March  the  average  level  was  25-61  feet  over  datum,  giving 
a  mean  fall  at  the  dam  of  4 -39  feet. 

The  general  average  of  the  daily  levels  from  the   19th  January  to  the  21st  March, 
1867,  give.s  a  mean  fall  of  3  31  feet. 
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Although  the  water  was  backed  up,  in  1867,  to  a  greater  height  on  this  point  on 
the  St.  Lawrence,  than  is  usually  the  case,  the  phenomenon  is  more  or  less  of  annual 
occurrence ;  so  that,  in  ordinary  seasons,  during  the  greater  parts  of  the  months  of  Jan- 
uary, February  and  March,  there  is  not  a  fall  of  more  than  from  4  to  6  feet,  under  the 
assumed  level  at  the  place  where  the  dam  is  proposed  to  be  built. 

Any  opinion  given  as  to  the  probable  efifect  which  the  construction  of  a  permanent 
dam  would  have  on  the  ice-jam  below,  must,  of  necessity,  be  mere  conjecture  ;  it  being 
quite  as  likely  that  the  height  of  back  water,  hitherto  experienced,  might  be  augmented, 
as  that  it  would  be  diminished ;  in  fact,  the  result  is  something  which  cannot  be  fore- 
seen or  calculated  upon,  with  the  slightest  degree  of  certainty.  From  the  facts  above 
stated,  it  appears,  that  for  a  considerable  portion  of  every  winter  (ice-jams  and  back- 
water continuing  as  heretofore),  there  would  practically  be  no  available  pumping  power 
to  effect  the  object,  for  which  the  memorialists  mainly  recommend  the  scheme ;  nor,  in- 
deed, a  sufficient  head  of  water  to  drive  machinery  suitable  for  manufacturing  or  milling 
purposes. 

In  the  memorandum  submitted  by  the  company  it  is  stated,  "  That  the  erection  of 
this  dam  will  be  followed  by  the  packing  back  of  the  water  on  the  lake  above,  ttc,  &c." 
and  the  probable  rising  of  the  lake  level  with  its  tributary  streams.  This  view  of  the 
matter  is  doubtless  correct.  By  closing  up  the  north  branch  of  the  river,  all  the  water 
would  be  forced  into  the  south  channel,  where  it  would  have  to  pass  in  a  space  of  much 
less  width  than  that  at  present  occupied  by  the  river,  which  would,  of  course,  cause  an 
elevation  of  the  surface  level  above. 

This  increased  height  of  the  surface  would,  doubtless,  bear  some  proportionate 
relation  to  the  section  of  the  river  closed,  and  would  be  such  as  to  give  the  water  a  fall 
sufficient  to  produce  a  velocity  which  would  carry  off  the  whole  natural  flow  of  the  river. 

The  height,  or  distance  up  stream  to  which  the  rise  would  be  experienced,  it  would 
be  all  but  impossible,  under  any  circumstances,  to  determine  correctly  in  advance.  But, 
from  the  class  of  information  submitted  on  the  part  of  the  company,  no  "  data  "  what- 
ever is  afforded  on  which  to  base  any  opinion  relating  to  these  important  points. 

Indeed,  when  the  magnitude  of  the  river,  the  set  of  the  rapids,  and  the  irregularity 
of  the  channel  at  this  place  is  considered,  it  seems  doubtful  whether  such  details  and 
foriuulif  as  are  applicable  to  ordinary  streams,  would  be  anything  like  a  safe  guide  in 
attempting  to  form  an  opinion  of  the  results  likely  to  ensue  from  the  construction  of 
the  proposed  works. 

The  banks  of  the  river  below  Lachine,  on  the  north  side,  and  below  Caughnawaga, 
on  the  south  side,  are  understood  to  be  so  high,  that  they  are  unlikely  to  be  flooded  to 
any  great  extent. 

There  is  reason,  however,  to  apprehend  that  a  permanent  rise  in  Lake  St.  Louis 
would,  during  periods  of  high  water,  result  in  considerable  damage  to  several  low  islands 
in  the  lake,  and  to  tracts  of  low  lands  along  its  shore. 

The  streams  which  now  drain  the  surrounding  country  might  also  form  channels 
for  conveying  water  into  the  interior.  Thus  the  property  of  a  large  number  of  persons 
in  no  way  connected  with  the  enterprise  would,  in  all  probability, be  injuriously  affected; 
and  possibly  to  an  extent  which,  when  fully  ascertained,  might  prove  to  be  a  serious,  if 
not  unexpected,  drain  on  the  means  of  the  company. 

There  is  no  doubt  that,  could  the  proposed  undertaking  be  successfully  accomplished, 
it  would  greatly  advance  the  manufacturing  interests  of  Montreal,  and  prove  to  be  a 
source  of  immense  benefit  to  the  whole  community. 

Nevertheless,  a  project  where  so  many  individual  interests  are  at  stake,  and  which 
is  open  to  such  serious  objections,  should  not  be  entertained,  unless  it  can  be  clearly 
shown  that  it  is  the  best,  if  not  the  only  way,  of  effecting  the  object. 

An  enterprise  of  this  kind,  to  be  really  successful,  should  be  so  situated  that  the 
power  is  as  little  as  possible  liable  to  variation,  or  interruption.  This,  it  has  been  shown, 
is  unlikely  to  be  the  case,  with  water-powers  formed  in  the  vicinity  of  Isle  au  Heron. 

It  is,  however,  quite  evident  that  the  River  St.  Lawrence,  between  Montreal  and 
Lachine,  can  supply  a  very  large  amount  of  "  unfailing  "  water-power  ;  but  in  order  to 
secure  this,  the  water  must  be  drawn  from  the  river  at  a  point  considerably  higher  than 


250  QUEBEC   LEGISLATION 


the  place  selected  by  tlie  St,  Louis  Hydraulic  Company.  That  is  to  say  :  If,  from  some 
point  within  a  few  miles  of  Lachine,  a  canal  of  large  dimensions  were  constructed,  at 
such  a  distance  from  the  margin  of  the  river  as  circumstances  required,  an  almost  un- 
limited number  of  "  unfailing  "  water-powers  might  be  formed. 

In  this  way  the  probable  extent  of  damages  could  be  foreseen  and  provided  for,  the 
risk  of  flooding  of  lands  avoided,  and  the  hazardous  experiment  of  blocking  up  a  large 
section  of  a  river  of  such  magnitude  as  the  St.  Lawrence  rendered  unnecessary. 

I  have,  «fec., 

JOHN  PAGE, 

Chief  Engineer,  Public  Works. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  13th  January,  1869. 

Department  of  Justice,  Ottawa,  11th  January,  1869. 

The  undersigned,  to  whom  was  referred  the  despatch  of  the  Lieutenant-Governor 
of  the  province  of  Quebec,  of  the  28th  February  last,  finclosing  a  bill,  which  he  had  re- 
served for  the  assent  of  the  Governor  General,  intituled  :  "  An  Act  to  incorporate  the 
St.  Louis  Hydraulic  Company,"  has  the  honour  to  report : — 

That  this  company  is  proposed  to  be  incorporated  for  the  purpose  of  creating  a 
water  power,  by  the  erection  of  a  dam  across  the  River  St.  Lawrence,  running  between 
Isle  au  Heron  and  the  northern  bank  of  the  river. 

The  bill  was  reserved  for  your  Excellency's  assent,  on  the  report  of  the  Attorney 
General  for  Quebec,  that,  in  his  opinion,  the  second  clause  of  the  Act,  which  authorizes 
the  construction  of  this  dam,  appeared  to  fall  within  the  powers  of  the  Parliament  of 
Canada,  under  the  10th  paragraph  of  the  91st  section  of  the  Union  Act. 

As  it  is  a  matter  of  national  importance  to  preserve  the  navigation  of  the  great- 
est river  in  the  Dominion  from  being  obstructed,  and,  as  it  was  the  opinion  of  some 
professional  men,  that  the  erection  of  the  proposed  dam  would  not  only  injuriously 
affect  the  navigation  of  the  river,  but  cause  great  injury  to  property  on  or  near  its 
banks,  the  undersigned  thought  it  expedient  that  a  report  should  be  obtained  from 
the  Chief  Engineer  of  the  Department  of  Public  Works  on  the  subject.  That  report, 
a  copy  of  which  is  hereunto  annexed,  was  received  by  the  undersigned  on  the  24th 
ultimo. 

The  whole  tenor  of  this  report  shows  that  Mr.  Page  apprehends  that  the  projected 
work  would  cause  serious  changes  of  a  prejudicial  character  in  the  navigation  of  the 
river,  and  might  be  the  means  of  injuring  private  property  to  an  extent  which  cannotj 
now  be  calculated. 

After  such  a  report,  and  without  reference  to  the  constitutionality  of  the  Act,  the 
undersigned  is  of  opinion  that  it  would  not  be  safe,  in  the  public  interests,  to  allow  this 
bill  to  become  law. 

He  therefore  recommends  that  your  Excellency's  sanction  be  not  given  to  it,   andj 
that  your  decision,  together  with  a  copy  of  Mr.  Page's  report,   be   transmitted  to  the 
Lieutenant-Governor  of  Quel>ec  for  his  information. 

All  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 


Memorandum  submitted  by  the  Secretary  of  the  Province  of  Quebec  respecting  the  Statutes 

of  the  Province  of  Quebec  of  1868. 

On  the  Act  31st  Vic,  cap.  14,  it  is  suggested  that  clause  2  "legislates  on  the 
subject  of  bankruptcy,"  inasmuch  as  it  continues  in  force  several  Acts  of  the  province 
of  Canada  on  that  subject  for  a  further  time. 
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At  the  time  this  Act  was  passed,  the  continuing  Act  of  the  Parliament  of  the 
Dominion  was  still  unpassed,  and,  as  the  temporary  Acts  in.  question  applied  only  to 
procedure  in  any  possible  cases  still  pending,  wherein  commission  of  bankruptcy 
had  issued  before  the  30th  May,  1849,  it  was  not  clear,  but  that  the  question  was 
rather  of  "  procedure  in  civil  matters,"  than  of  bankruptcy  within  the  purview  of  the 
Constitutional  Act.  In  the  doubt  as  to  which  view  might  prevail  in  Ottawa,  it  seemed 
prudent  to  save  the  Acts,  in  so  far,  at  least,  as  they  might  be  held  regulative  of  civil 
procedure,  by  enactment  here.  Parliament  has  since  confirmed  them  by  the  Act  31st 
Vic,  cap.  20,  in  so  far  as  they  may  be  held  regulative  of  bankruptcy  proper ;  and  their 
continued  validity  cannot,  from  any  point  of  view,  be  questioned. 

Perhaps  it  might  be  better  to  let  them  formally  expire,  enacted  only,  once  for  all, 
that  such  expiration  shall  not  affect  procedure  in  any  wise,  in  any  case  pending  under 
commission  issued  before  the  30th  May,  1849,  as  to  which  only  they  should  remain  in 
full  force. 

Whether  this  be  done,  or  the  Acts  kept  in  the  continuing  Act,  there  is  probably 
no  need  for  concurrent  action  of  the  legislature  with  Parliament,  and  it  is,  therefore, 
not  proposed  here  to  legislate  further  in  reference  to  them,  unless  at  the  instance  of  the 
Government  of  the  Dominion,  for  the  avoidance  of  the  doubt  above  suggested. 

On  the  31st  Vic,  cap.  24,  three  suggestions  are  made  : — 

1 .  That  it  "  be  amended,  expre.ssly  limiting  the  powers  of  the  companies  to  be 
established  under  it,  to  the  limits  of  the  province  of  Quebec." 

This  Act  is  not  one  under  which  companies  are  to  be  established,  but  merely  a 
General  Clauses  Act,  applying  to  companies  to  be  established  under  special  Acts. 

Taking  the  suggestion  to  mean,  that  another  general  clause  to  the  above  effect 
should  be  added  to  those  contained  in  the  Act ;  the  answer  seems  obvious,  that  such 
proposed  limitative  declaration  either  is  law  already,  and,  therefore,  need  not  be  enacted, 
or  is  not  law,  and,  in  that  case,  ought  not  to  be  ;  whether  it  is  law  or  not,  may  be  said 
to  depend  on  the  sense  given  to  the  words  used.  Companies  incorporated  under  a  pro- 
vincial Act  can  have  no  right  to  recognition  out  of  their  province,  as  there  capable  of 
acting,  unless  in  so  far  as  the  court  under  the  laws  there,  may  freely  accord  it ;  nor  even 
in  their  province,  as  capable  of  acting  out  of  it,  in  contravention  of  any  power  prohibi- 
tive, or  restrictive  law,  or  public  policy  there  subsisting,  and  in  that  sense  their  powei's 
may  be  said  to  be  limited  to  their  province.  But  for  a  province  to  go  further,  and 
assume  to  set  a  limit  in  express  words  which  may  mean  that  they  are  absolutely  incapable 
of  contracting,  or  at  all  operating  out  of  the  province,  could  not  well  be  thought.  Under 
such  a  restriction,  the  power  to  incorporate,  would  hardly  subsist  for  any  practical  end. 

2.  That  subsection  8  of  clause  2,  legislates  on  the  subject  of  fisheries,  which  seem, 
by  the  Union  Act,  to  belong  to  the  Parliament  of  the  Dominion. 

All  it  does  is  to  make  the  general  clauses  apply  to  all  companies  to  be  created  by 
future  special  Act,  for  carrying  on  fisheries.  But  this  is  not  legislating  on  the  subject 
of  fisheries.  If,  indeed,  any  of  the  general  clauses  interfered  with  any  possible  fishery 
legislation  of  Parliament,  or  fishery  law  of  any  kind,  the  case  may  be  different ;  although 
then  the  objection  would  be  to  such  clauses,  not  to  this  subsection,  but  in  fact  they  do 
not.  Incorporating  companies  to  carry  on  fisheries  is  no  more  legislating  on  fisheries 
than  incorporating  companies  to  hold  and  navigate  ships  is  legislating  on  navigation  and 
shipping  ;  or  than  incorporating  companies  for  either  of  these,  or  for  trading  purposes, 
is  legislating  on  trade.  The  objection,  if  good  at  all,  would  hardly  leave  the  provinces 
power  to  incorporate  companies  at  all. 

3.  That  so  much  of  this  subsection  as  authorized  the  incorporation  of  companies  for 
the  purpose  of  carrying  on  business  in  the  waters  adjacent  to  the  province,  and,  there- 
fore, not  in  the  province,  would  specially  appear  to  be  ultra  vir^s. 

As  already  remarked,  there  is  nothing  in  this  Act  authorizing  incorporation  of 
companies  at  all.  It  merely  affects  such  companies  as  the  legislature  may  otherwise 
ci'eate.     Till  it  shall  have  exceeded  its  powers,  the  fair  presumption  is   that  it  will  not. 

At  the  same  time,  the  words  qualifying  the  phrase,  a  "  fishery  or  fisheries,"  to  the 
end  of  the  second  line  of  this  subsection,  are  of  no  value,  and  were,  in  fact,  retained,  by 
mere  inadvertence,  from  the  Act  of  Canada  on  which  this  Act  was  framed. 
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It  would  be  well  to  amend  the  Act  by  striking  them  out.  The  appearance  of  laying 
down  one  special  rule  as  to  the  local  powers  of  this  particular  class  of  companies,  would 
thereby  be  avoided. 

On  the  Act  31st  Vict.,  cap.  25,  which  is  for  incorporation  of  companies  by  letters 
patent,  the  same  three  suggestions  are  made  : 

1.  To  the  suggestion  of  an  express  limitation  of  the  powers  of  the  companies  so  to 
be  incorporated,  a  sufficient  answer  (it  is  submitted)  has  been  given. 

2.  To  the  objection  on  the  ground  of  fishery  legislation  also,  the  answer  above 
made,  seems  sufficient. 

3.  As  to  the  words  after  "  fishery  or  fisheries,"  in  the  first  and  second  lines  of  sub- 
section 8  of  clause  2  in  this  Act,  it  is  admitted  that  they  purport  to  authorize  incorpora- 
tion of  companies  within  the  geographical  limits  indicated,  and  which  limits  extend 
beyond  those  of  the  province.  As  already  stated,  they  were  retained  from  mere  inad- 
vertence, and  might  be  well  struck  out  in  this  Act,  as  well  as  in  chapter  24. 

On  the  Act  31st  Vic,  cap.  37,  it  is  suggested  that  clause  14  should  be  limited  "  to 
procedure  in  Recorders'  Courts  relating  to  municipal  matters,  as  all  legislation  relating 
to  procedure  in  general  matters  to  the  general  Parliament." 

This  Act  does  not  relate  to  Recorders'  Courts  generally,  but  only  to  that  for  the 
city  of  Montreal.  And  the  limitation  proposed  "  to  municipal  matters "  would  not 
answer,  as  the  jurisdiction  of  the  court,  in  matters  not  properly  criminal,  extends  to 
other  than  merely  municipal  matters. 

The  Act  was  passed  under  some  pressure  for  time,  at  the  instance  of  the  corpora- 
tion of  the  city  of  Montreal. 

It  is  thought  that  the  corporation  were  right  in  their  view  as  to  the  expediency  of 
the  simplification  of  procedure  in  this  court,  provided  for  by  this  clause.  But  it  was, 
no  doubt,  in  error,  that  the  simplification  purports  to  be  thereby  enacted,  in  respect  of 
so  much  of  that  procedure,  as  is  properly  criminal. 

The  proper  course  would  seem  to  be  for  the  corporation,  or  the  provincial  govern- 
ment, to  obtain  at  the  hands  of  Parliament  the  requisite  legislation  in  this  behalf. 
Should  this  be  refused,  it  will  become  a  question  whether  the  clause,  as  a  whole,  may 
not  have  to  be  repealed,  to  avoid  the  inconvenience  likely  to  arise  from  the  concurrent 
subsistence  of  two  procedures,  and  the  doubts  and  mistakes  likely  to  result  from  it. 

PIERRE  J.  O.  CHAUVEAU, 

Secretary  of  the  Province  of  Quebec. 

> 

jRi'jKir^  (fthc  Ihmonrahle  tlie  Minister  of  Justice  ajrproved  hy  His  Excellency  the  Governor 
General  in  Council  on  tlie  5th  February,  1869. 

Department  op  Justice,  Ottawa,  2nd  February,  1869. 

The  undersigned  has  the  honour  to  make  the  following  report  on  the  memorandum 
transmitted  by  the  Secretary  of  the  province  of  Quebec  to  the  Secretary  of  State  for 
Canada,  on  the  20th  ultimo  ;  such  memorandum  being  on  the  subject  of  certain  Acts 
passed  in  the  last  session  of  the  legislature  of  the  province  of  Quebec,  respecting  which 
a  correspondence  has  been  going  on. 

31  st  Vic,  cap.  14. — The  suggestion  made  in  the  memorandum,  that  the  Act  in 
question  shall  be  allowed  to  expire  at  the  end  of  the  next  session,  so  far  as  it  afiects  the 
law  of  bankruptcy,  is,  in  the  opinion  of  the  undei-signed,  the  best  mode  of  getting  out  of 
the  difficulty. 

31st  Vic,  cap.  24  ;  31st  Vic,  cap.  25. — The  suggestion  also  made,  as  to  the  pro- 
priety of  amending  these  Acts,  is  also  satisfactory. 

31st  Vic,  cap.  37. — The  course  proposed  to  be  adopted  with  reference  to  this  Act 
is  also  satisfactory,  and  the  provincial  government  is  requested  to  see  that  the  Act  in 
question  be  amended  in  accordance  therewith. 

JOHN  A.  MACDONALD. 
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Rejyort   of  the  Honourable    the   Minister  of  Justice,    approved  hy   His  Excellency   the 
Governor  General  in  Council  on  the  22nd  February,  1869. 

Department  of  Justice,  Ottawa,  19th  February,  1869. 

In  reference  to  the  following  Acts  passed  by  the  legislature  of  the  province  of 
Quebec,  in  the  first  session  thereof,  the  undersigned  has  the  honour  to  report  as  follows  : — 

31st  Vic,  cap.  46. — This  Act  seems  objectionable  on  two  grounds. — First,  That 
it  authorizes  the  obstruction  of  the  River  Richelieu ;  and  as,  by  the  "  British  North 
America  Act,  1867,"  rivers  seem  to  be  the  property  of  the  Dominion,  it  would  appear, 
from  a  constitutional  point  of  view,  that  the  Act  should  be  passed  by  the  Parliament 
of  Canada. 

Secondly,  That  the  dam  authorized  by  the  Act  is  to  be  erected  in  the  vicinity  of 
the  government  canal,  and  that  the  backwater  will  interfere  with  the  navigation  of 
those  canals. 

The  attention  of  the  government  of  Quebec  is  invited  to  the  propriety  of  having 
this  Act  repealed. 

31st  Vic,  Cap.  47. — This  Act  incorporates  the  Canada  Marine  Insurance  Com- 
pany, and  the  second  clause  gives  it  power  and  authority,  within  the  limits  of  the 
province  of  Quebec,  to  make  insurances,  among  other  things,  against  loss  by  the  perils 
of  navigation  to  any  vessel,  either  sea-going,  or  navigating  the  lakes  or  rivers. 

Now,  although  it  is  provided  that  tlie  policy  is  to  be  granted  within  the  limits  of 
the  province,  the  risks,  by  the  express  language  of  the  clause,  may  be  taken  on  vessels 
going  far  beyond  those  limits. 

As  the  Union  Act  only  gives  power  to  the  local  legislatures  to  incorporate  com- 
panies with  provincial  objects,  it  would  seem  that  the  Act  is  invalid  in  that  respect. 

The  attention  of  the  government  of  Quebec  is  invited  to  the  expediency  of  repeal- 
ing this  Act. 

A  similar  one  can  readily  be  obtained  from  the  Parliament  of  Canada. 

JOHN  A.  MACDONALD. 
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QUEBEC— 32nd  VICTORIA,  1869. 


2nd  Session — 1st  Legislature. 


Report  of  the    Honourable  the    Minister   of  Justice,    approved  by    His    Excellency  the 
Governor  General  in  Council  on  the  j^th  November,  1869. 

Department  op  Justice,  Ottawa,  3rd  November,  1869. 

With  reference  to  the  Imperial  "British  North  America  Act,  1867,"  and  also  to 
the  Order  in  Council  of  the  9th  of  June,  1868,  on  the  memorandum  of  the  undersigned, 
relative  to  the  course  to  be  pursued  with  respect  to  the  Acts  passed  by  the  provincial 
legislatures,  the  undersigned  has  the  honour  to  report : — 

That  he  considers  the  Acts  mentioned  in  the  annexed  schedule,  passed  by  the 
legislature  of  the  province  of  Quebec,  in  the  second  session  thereof  (32nd  Vic),  to  be 
free  from  objection  of  any  kind.  He,  therefore,  recommends  that  the  same  be  respec- 
tively left  to  their  operation. 

JOHN  A.  MACDONALD. 

schedule. 
32nd  Victoria,  chapters  1  to  3,  5  to  22,  24,  25  to  62,  64  to  96. 


Report  of  the  Honourable  the   Minister  of  Justice,   approved  by   His   Excellency   the 
Governor  General  in  Council  on  the  9th  November,  1869. 

Department  op  Justice,  Ottawa,  3rd  November,  1869. 

With  reference  to  the  [following  Act,  passed  by  the  legislature  of  the  province  of 
Quebec  at  its  second  session  (32nd  Victoria),  the  undersigned  has  the  honour  to  report 
as  follows  : — 

That  chapter  4,  intituled  :  "  An  Act  to  define  the  Privileges,  Immunities  and 
Powers  of  the  Legislative  Council  and  Legislative  Assembly  of  Quebec,  and  to  give 
summary  protection  to  persons  employed  in  the  publication  of  Parliamentary  Papers," 
is  objectionaVile. 

By  the  18th  clause  of  the  "British  North  America  Act,  1867,"  it  is  enacted  that 
the  privileges,  immunities  and  powers  to  be  held,  enjoyed  and  exercised  by  the  Senate 
and  by  the  House  of  Commons  of  the  Dominion  of  Canada  shall  be  such  as  shall  be, 
from  time  to  time,  defined  by  Act  of  the  Parliament  of  Canada,  but  so  that  the  same 
shall  never  exceed  those  held,  enjoyed  and  exercised  at  the  passing  of  such  Act,  by  the 
House  of  Commons  of  the  United  Kingdom. 

It  is  to  be  assumed  that  the  power  to  pass  an  Act  defining  those  privileges  was 
conferred  upon  the  Parliament  of  Canada,  on  the  ground  that,  without  such  a  provision, 
the  Parliament  of  Canada  could  not  have  passed  any  such  Act. 

It  is  clear,  from  the  current  of  judicial  decision  in  England,  that  neither  of  the 
branches   of   a   colonial    legislature  has  any  inherent  right  to  the  privileges   of    the 
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Imperial  Parliament.  Perhaps,  however,  under  the  legislative  powers  given  to  the 
Parliament  of  the  Dominion,  by  the  91st  section  of  the  Union  Act,  to  make  laws 
"  for  the  peace,  order  and  good  government  of  Canada,"  it  might  have  passed  an  Act, 
without  any  enabling  power  from  the  paramount  authority,  establishing  and  defining 
the  privileges  of  its  two  chambers.  However  this  may  be  with  respect  to  the  general 
Parliament,  it  is  to  be  observed  that  there  is  no  clause  in  the  Union  Act,  similar  to 
the  18th,  giving  to  the  provincial  legislatures  power  to  define  or  establish  their  privileges, 
and  that  no  general  powers  of  legislation  for  the  good  government  of  the  provinces,  are 
given  to  their  legislatures.  Their  powers  are  strictly  limited  to  those  conferred  by  the 
92nd,  93rd,  94th  and  95th  clauses  of  the  Union  Act. 

By  the  Act  in  question  it  will  be  seen  that  the  legislature  of  Quebec  has  declared 
that  the  members  of  the  legislative  council  and  legislative  assembly  of  that  province, 
shall  enjoy  the  same  privileges  as  those  exercised  by  the  Senate  and  House  of  Commons 
of  Canada  respectively. 

It  would  seem,  therefore,  that  this  Act  is  in  excess  of  the  power  of  the  provincial 
legislature.  If  it  has  any  power  to  legislate  in  the  matter  at  all,  it  seems  to  follow 
that,  while  the  general  Parliament  can,  under  the  18th  clause,  confer  no  greater 
privileges,  than  those  enjoyed  by  the  Imperial  House  of  Commons,  the  provincial 
legislature,  being  bound  by  no  such  limitation,  might,  if  it  were  so  disposed,  confer 
upon  itself  and  its  members,  privileges  in  excess  of  those  belonging  to  the  House  of 
Commons  of  England. 

The  legislature  of  Ontario  having,  at  its  last  session,  passed  a  similar  Act  to  the 
one  in  question,  the  undersigned,  on  the  20th  February  last,  made  a  report  thereon  to 
your  Excellency,  which  you  were  pleased  to  transmit  to  the  Secretary  of  State  for  the 
Colonies,  for  the  purpose  of  being  referred  to  the  law  oificers  of  the  crown  in  England, 
and  the  Attorney  and  Solicitor  General  have  given  their  opinion  that  it  was  not  com- 
petent for  the    legislature  of  Ontario  to  pass  such  an  Act. 

The  undersigned  recommends  that  the  attention  of  the  Government  of  Quebec  be 
called  to  this  Act,  suggesting  that  the  same  should  be  repealed  at  the  next  session  of 
their  legislature. 

He  also  recommends  that  the  copy  of  Lord  Granville's  despatch  and  of  the  opinion 
of  the  law  officers  of  the  crown,  hereunto  annexed,  be  transmitted  with  any  Order  in 
Council  that  may  be  adopted  on  this  report,  to  the  government  of  Quebec,  and  that 
their  attention  be  particularly  called  to  that  portion  of  such  opinion,  which  refers  to  the 
Act  of  the  legislature  of  Ontario  herein  mentioned. 


JOHN  A.  MACDONALD. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Eaxellency  the  Governor 
General  in  Council  on  the  26th  November,  1869. 

Dbpaktment  of  Justice,  Ottawa,  24th  November,  1869. 

With  reference  to  the  report  of  undersigned  of  the  3rd  instant,  relative  to  the 
Act  passed  by  the  legislature  of  the  province  of  Quebec,  at  its  last  session,  being  32 
Vic,  chap.  4,  intituled  :  "  An  Act  to  define  the  privileges,  immunities  and  powers  of 
the  Legislative  Council  and  Legislative  Assembly  of  Quebec,  and  to  give  summary  pro- 
tection to  persons  employed  in  the  publication  of  Parliamentary  Papers ;  " 

And  also  to  the  correspondence  with  the  government  of  Quebec  on  the  subject, 
the  undersigned  has  now  the  honour  to  report,  that  in  his  opinion,  it  was  not  competent 
for  the  legislature  of  the  province  of  Quebec  to  pass  such  Act,  and  he  therefore  recom- 
mends that  the  same  should  not  receive  the  confirmation  of  your  Excellency. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 

^Proclamation  disallowing  the  Act  above  mentioned,  published  in  the  "  Canada  Gazette  " 
on  the  4th  day  of  December,  1869.     Vol.  III.     No.  23,  page  385.] 
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QUEBEC,  33IID  VICTORIA,  1869-70. 


3rd  Session — 1st  Legislature. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  21st  December,  1869. 

Department  of  Justice,  Ottawa,  20th  December,  1869. 

With  reference  to  the  Imperial  "  British  North  America  Act,  1867,"  and  also  to 
the  Order  in  Council  of  the  9th  of  June,  1868,  on  the  memorandum  of  the  undersigned, 
relative  to  the  course  to  be  pursued  with  respect  to  the  Acts  passed  by  the  provincial 
legislatures,  the  undersigned  has  the  honour  to  report : — 

That  he  considers  the  Act  passed  during  the  present  session  of  the  legislature  of 
the  province  of  Quebec  (33rd  Victoria),  entitled  :  "  An  Act  to  amend  the  law  respect- 
ing the  constitution  of  the  Superior  Court,"  to  be  free  from  objection  of  any  kind.  He 
therefore  begs  leave  to  recommend  that  the  same  be  left  to  its  operation. 

All  of  which,  «fec. 

JOHN  A.  MACDONALD. 


Report  oj  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  CoioncU  on  the  2Jfth  October,  1870. 

Department  of  Justice,  Ottawa,  19th  October,  1870. 

With  reference  to  the  Imperial  "British  North  America  Act,  1867,"  and  also  to 
the  Order  in  Council  of  the  9th  of  June,  1868,  on  the  memorandum  o^the  undersigned, 
relative  to  the  course  to  be  pursued  with  respect  to  the  Acts  passed  by  the  provincial 
legislatures,  the  undersigned  has  the  honour  to  report : 

That  in  his  opinion  all  the  Acts  passed  by  the  legislature  of  the  province  of  Que- 
bec in  the  third  session  thereof,  33rd  Vic.  (excepting  chap.  5,  and  including  chap.  10, 
the  latter  having  been  already  reported  upon)  are  free  from  objection  of  any  kind. 

He  therefore  recommend.?  that  the  same  be  left  to  their  operation. 

With  respect  to  chap.  5,  entitled  :  "  An  Act  to  uphold  the  authority  and  dignity 
of  the  Houses  of  the  Quebec  legislature,  and  the  independence  of  the  Members  thereof, 
and  to  protect  persons  pubUshing  Parliamentary  Papers,"  the  undersigned  has  great 
doubts  whether  the  legislature  had  jurisdiction,  for  reasons  analogous  to  those  contained 
in  his  report  on  the  disallowance  of  the  Act  of  the  previous  session,  entitled  :  "  An  Act 
to  define  the  privileges,  immunities  and  powers  of  the  legislative  council  and  legisla- 
tive assembly  of  Quebec,  and  to  give  summary  protection  to  persons  employed  in  the 
publication  of  Parliamentary  Papers  "  to  enact  the  said  measure. 

As,  however,  the  Act  in  question  contains  provisions  necessary  to  uphold  the 
authority  and  dignity  of  the  provincial  legislature,  the  undersigned  deems  it  inexpe- 
dient to  interfere  with  the  operation  of  the  Act.  He,  therefore,  recommends  that  it, 
also,  should  be  left  to  its  operation,  it  being,  of  course,  open  to  any  parties  affected  by  it 
to  dispute,  before  the  legal  tribunals,  the  constitutionality  of  the  Act. 

AH  which,  Ac. 

JOHN  A.  MACDONALD. 
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QUEBEC,  34th  VICTORIA,  1870. 


4th  Session — 1st  Legislature. 


Report  of  tlm  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  22nd  September,  1871. 

Department  OF  Justice,  Ottawa,  16th  September,  1871. 

With  reference  to  the  Imperial  "  British  North  America  Act,  1867,"  and  also  to  the 
Order  in  Council  of  the  9th  June,  1868,  on  the  memorandum  of  the  undersigned,  relative 
to  the  course  to  be  pursued  with  respect  to  the  Acts  passed  by  the  provincial  legislatures, 
the  undersigned  has  the  honour  to  report:— 

That,  after  a  careful  consideration  of  the  Acts  passed  in  the  fourth  session  of  the 
legislature  of  the  province  of  Quebec,  held  in  the  34th  year  of  Her  Majesty's  reign,  he 
is  of  opinion  that  the  same  should  be  left  to  their  operation,  and  he  respectfully  recom- 
mends accordingly. 

The  undersigned,  however,  at  the  same  time,  begs  leave  further  to  report,  that  he 
entertains  considerable  doubt  whether  the  Act  34th  Vic,  chap.  2,  intituled  :  "  An  Act 
to  consolidate  and  amend  the  law  respecting  licenses,  and  the  duties  and  obligations  of 
persons  bound  to  hold  the  same,"  is  not,  in  some  respects,  ultra  vires. 

The  Act  imposes  licenses  and  license  fees  on  taverns,  shops,  pedlars,  etc.,  in  ac- 
cordance with  the  power  given  by  the  92nd  section  of  the  Union  Act,  which  gives  to 
the  provincial  legislatures  the  exclusive  power  of  making  laM's  in  relation  to  shop,  saloon, 
tavern,  auctioneer  and  other  licenses,  in  order  to  the  raising  of  revenue  for  provincial, 
local  or  municipal  purposes. 

The  Act  in  question  goes  further,  however,  in  several  of  its  provisions,  than  to 
provide  for  the  raising  of  revenue  by  charging  license  fees.  It  contains  a  number  of 
clauses  providing  for  the  regulation  of  taverns,  stores  and  shops,  which  have  no  connec- 
tion with  any  revenue  purposes. 

Now,  by  the  Union  Act,  the  duty  of  all  legislation  relating  to  regulation  of  trade 
and  commerce,  is  thrown  upon  the  general  legislature,  and,  in  the  opinion  of  the  under- 
signed, several  of  the  provisions  of  the  Quebec  Act  referred  to,  are  in  regulation  of  trade 
and  do  not  concern  the  raising  of  revenue. 

The  undersigned,  therefore,  thinks  it  his  duty  to  recommend  that  the  attention  of 
the  provincial  government  be  called  to  this  matter,  as  worthy  of  their  consideration. 
The  Act  is  a  beneficial  one  in  itself,  and  is  mainly  a  consolidation  of  the  previously  ex- 
isting law. 

It  will  be  for  any  persons  feeling  themselves  aggrieved  by  any  action  under  the 
statute,  to  test  the  question  of  its  validity  in  the  courts. 

The  Act,  chapter  38,  intituled  :  "  The  Municipal  Code  of  the  Province  of  Quebec," 
is,  in  the  opinion  of  the  undersigned,  liable  to  the  same  objection  as  the  one  mentioned, 
and  the  same  remarks  are  applicable  to  it. 

Chapter  36,  intituled  :  "An  Act  to  amend  the  Act  20th  Victoria,  chapter  125,  in- 
tituled :  '  An  Act  to  divide  the  Quebec  Turnpike  Roads  into  two  separate  trusts,  and  to 
make  other  provisions  relative  thereto." 

In  the  opinion  of  the  undersigned,  this  is  a  private  and  local  Act,  affecting  one  of 
the  assets  belonging  to  the  provinces  of  Quebec  and  Ontario  jointly,  and,  as  such,  due 
notice  should  have  been  given  of  it  in  the  Quebec  Gazette,  according  to  the  rules  of  par- 
liamentary practice,  which  obtain  in  that  province. 

The  provision  of  the  Act  is,  in  itself,  unobjectionable.  It  merely  increases  the 
number  of  trustees  from  five  to  seven  persons. 

All  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 
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QUEBEC,  35th  VICTORIA,  1871. 


1st  Session — 2nd  Legislature. 


Memorandum  of  the  Honourable  the  Minister  of  Justice. 

Department  of  Justice,  Ottawa,  9th  July,  1873. 

With  respect  to  the  Acts  passed  in  the  first  session  of  the  second  legislature  of  the 
province  of  Quebec,  held  in  the  thirty-fifth  year  of  Her  Majesty's  reign,  no  report  was 
made  by  the  Minister  of  Justice  to  his  Excellency  the  Governor  General. 

After  careful  consideration  of  those  Acts,  it  was  seen  that  they  were  all  unobjec- 
tionable, and  it  was  thought  unnecessary  therefore  to  make  any  special  report,  but  to 
allow  them  to  go  into  operation  under  the  provisions  of  "  The  British  North  America 
Act,  1867." 

JOHN  A.  MACDONALD. 
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QUEBEC,   36th  VICTORIA,   1872. 


2nd   Session — 2nd  Legislature. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  9th  J^dy,  1873. 

Department  of  Justice,  Ottawa,  9th  July,  1873. 

With  reference  to  the  Acts  passed  by  the  legislature  of  the  province  of  Quebec, 
at  the  second  session  of  the  second  legislature  in  the  36th  year  of  Her  Majesty's 
reign,  1872,  the  undei-signed  has  the  honour  to  report : — 

That  with  the  exception  of  chapters  13  and  16,  which  he  reserves  for  further 
report ;  and  with  the  further  exception  of  chapters  52,  53,  and  59,  he  considers  all 
the  Acts  of  that  session  unobjectionable,  and  recommends  that  they  be  left  to  their 
operation. 

With  regard  to  chapter  52,  he  is  of  opinion  that  the  54th  section  of  that  Act 
deals  with  the  criminal  law,  inasmuch  as  it  provides  for  the  summary  conviction  before 
a  mayor,  or  justice  of  the  peace,  of  parties  guilty  of  an  assault  on  a  constable,  or 
police  officer. 

He,  therefore,  recommends  that  the  attention  of  the  government  of  Quebec  be 
called  to  the  expediency  of  repealing  this  clause  at  the  next  session  of  the  legislature. 

The  same  remarks  will  apply  to  the  46th  section  of  chapter  53  ;  and  to  the  33rd 
section  of  chapter  59. 

The  undersigned  recommends,  however,  that  these  three  last  mentioned  Acts 
should  be  left  to  their  operation,  leaving  it  to  any  parties  affected  by  the  clauses 
objected  to  in  this  report,  to  dispute  their  constitutionality  before    the    legal  tribunals. 

All  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 


Report  oj  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 

General  on  the  7th  May,  187 Jf.. 

Department  of  Justice,  Ottawa,  7th  May,  1874. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  that  he  has  had  under  consideration, 
two  Acts  of  the  legislature  of  the  province  of  Quebec,  passed  in  the  36th  year  of  Her 
Majesty's  reign,  being  respectively  :  "  An  Act  respecting  the  appointment  of  Queen's 
Counsel,"  and  "  An  Act  respecting  the  Registers  of  Civil  Status,"  and  he  sees  no  objec- 
tion thereto,  and  recommends,  therefore,  that  the  same  should  be  left  to  their  operation. 

A.  A.  DORION, 

Minister  of  Justice. 
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QUEBEC,  37th  VICTORIA,  1873-74. 


3rd  Session — 2nd  Legislature. 


Report  of  the  Honourable  tJie  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
Goneral  in  Council  on  the  l^th  June,  1875. 

Department  of  Justice,  Ottawa,  3rd  June,  1875. 

With  reference  to  the  (59)  Acts  passed  by  the  legislature  of  the  province  of 
Quebec,  at  the  third  session  of  the  second  legislature,  in  the  37th  year  of  Her 
Majesty's  reign,  1873-74,  the  undersigned  has  the  honour  to  report : — 

That  with  the  exception  of  chapters  8  and  55,  he  considers  all  the  Acts  of  that 
session  unobjectionable,  and  recommends  that  they  be  left  to  their  operation. 

With  reference  to  chapter  8  "  An  Act  to  amend  the  Acts  respecting  District 
Magistrates  and  Magistrates'  Courts  in  this  Province,''  the  undersigned  has  grave 
doubts  as  to  the  constitutionaHty  of  this  Act,  which  is  already  questioned  before  some 
courts  of  justice,  but  he  is  of  opinion  that,  inasmuch  as  chapter  23,  of  32  Victoria, 
"  An  Act  respecting  District  Magistrates  in  this  Province,"  was  allowed  to  go  into 
operation,  this  Act  should  also  be  left  to  its  operation. 

With  reference  to  chapter  55,  the  undersigned  is  of  opinion  :  That  the  powers  given 
to  the  Ottawa  Iron  and  Steel  Manufacturing  Company  by  the  fourth  section,  to  con- 
struct, maintain  and  use  all  necessary  wharfs,  piers  and  booms  required  for  the  purpose 
of  the  said  company,  are  such  as  might  interfere  with  navigation,  and  that  section  would 
seem  therefore  ultra  vires ;  and  the  undersigned,  not  deeming  it  necessary  to  interfere 
with  the  operation  of  the  Act,  recommends  that  it  should  be  left  to  its  operation,  and 
that  the  attention  of  the  Provincial  Government  of  Quebec  be  invited  to  the  expediency 
of  repealing  this  section. 

All  which  is  respectfully  submitted. 

T.  FOURNIER, 

Acting  Minister  of  Justice. 
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QUEBEC,  38th  VICTORIA,  1874-75. 
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Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Eoccellency  the  Governor 
General  in  Council  on  the  26th  October,  1875. 

Department  op  Justice,  Ottawa,  16th  October,  1876. 

To  His  Excellency  the  Governor  General  in  Council  : 

>. 

With  reference  to  the  Acts  of  the  province  of  Quebec,  passed  in  the  fourth  session 
of  the  second  legislature,  38th  Victoria,  1875,  the  undersigned  begs  to  report  as 
follows  : — 

The  undersigned  does  not  recommend  that  the  power  of  disallowance  be  exercised 
with  reference  to  the  following  Acts  : 

Chapters  1  to  3,  5,  6,  8,  to  16,  18  to  27,  30  to  46,  48  to  75,  77,  80,  82  to  88,  90  to 
97,  99  to  101. 

With  reference  to 

Chapter  4 — "  An  Act  to  encourage  the  manufacture  of  sugar  from  beet-root  in  the 
Province  of  Quebec." 

This  Act  provides  that  the  Lieutenant-Governor  may  grant  an  annual  subsidy  of 
five  thousand  dollars  during  five  years,  for  the  establishment  of  the  first  manufactory 
of  sugar  from  beet-root  in  the  province.  Such  an  establishment  has  been  recognized 
by  the  Parliament  of  Canada  as  of  public  advantage,  by  the  statutory  provisions 
which  except  the  manufacture  from  any  duty  of  excise  for  a  term  of  years.  The 
undersigned  does  not  presume  that  any  practical  inconvenience  will  be  occasioned 
by  this  Act.  He,  however,  thinks  it  proper  to  call  the  attention  of  council  to  its 
provisions,  inasmuch  as  it  is  quite  conceivable  that  legislation  of  this  description 
might  impair  or  nullify  the  tiscal  policy  of  Canada,  and  diminish  or  destroy  the 
sources  of  revenue,  upon  which  the  government  of  Canada  is  obliged  to  depend  for  the 
di>charge  of  the  public  obligations,  and  of  the  expenses  of  government,  and  a  case 
might  arise  in  which  it  would  be  necessary  to  consider  whether  such  legislation  should 
be  allowed. 

The  undersigned  recommends  that  this  Act  be  left  to  its  operation. 

Chapter  7. — "  An  Act  respecting  the  election  of  Members  of  the  Legislative 
Assembly  of  the  Province  of  Quebec." 

The  first  part  is  entitled  "  Parliamentary  Electors." 

The  same  title  appears  in  section  3  of  this  part. 

Sections  56  and  57. — These  sections  impose  penalties  upon  secretary-treasurers 
who  may  alter  or  falsify  the  statutory  list  of  electors,  and  upon  custodians  of  such  lists, 
who  may  falsify  copies  furnished  by  them  under  the  statute. 

These  sections  appear  to  trench  upon  the  criminal  law. 

Section  64  speaks  of  the  list  of  "  Parliamentary  Electors." 

The  second  part  is  entitled  "  Holding  of  Parliamentary  Elections." 

With  reference  to  the  use  of  this  phrase,  the  undersigned  attaches  an  extract  from 
his  report  on  the  statutes  of  Manitoba,  made  on   the  19th    inst.,  and  submits  that  the 
attention  of  the   Lieutenant  Governor  of  Quebec  should  be  called  to  these  observations. 
17 
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Section  218. — This  section  provides  that  whoever  forges,  &c.,  ballot  papers,  or 
attempts  so  to  do,  shall  incur  certain  penalties  of  fine  and  imprisonment.  This  section, 
at  any  rate  in  part,  obviously  trenches  upon  the  provisions  of  the  criminal  law,  and 
the  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  should  be 
called  to  the  objection,  with  a  view  to  the  amendment  of  the  clause,  which  is,  in  these 
particulars,  cl-  arly  idtra  vires. 

Sections  235,  238,  258  and  290. — These,  and  also  some  other  sections,  seem  to 
trench  upon  the  criminal  law,  and,  with  reference  to  them,  the  undersigned  refers  also 
to  section  291,  which  provides  that  "every  punishment,  by  way  of  fine  or  imprison- 
ment, imposed  by  the  present  Act,  shall  be  incurred  in  addition  to  any  punishment  that 
may  be  inflicted  by  the  Parliament  of  Canada,  for  the  same  offence  " 

With  reference  to  this  latteV  and  the  other  sections,  the  undersigned  begs  to  quote 
the  following  remarks  from  his  report  on  the  legislation  of  the  province  of  Manitoba, 
and  recommends  that  the  attention  of  the  Lieutenant-Governor  should  be  called  to 
them,  as  applicable  to  the  sections  in  question  : — 

"  This  section,  in  terms,  acknowledges  that  some,  at  any  rate,  of  the  acts  which  are 
to  be  punished  under  the  law,  are  crimes  within  the  criminal  law,  and  that  the  legis- 
lation is,  therefore,  ultra  vires. 

"The  undersigned  observes  that  prior  legislation  of  the  other  provinces  has, 
although  objectionable  in  some  of  the  particulai's  to  which  he  has  called  attention,  been 
suffered  to  pass  without  observation,  and,  upon  the  whole,  he  does  not  recommend  the 
disallowance  of  this  Act. 

"  There  is,  however,  a  growing  tendency  towards  the  invasion  of  the  criminal  law 
by  local  legislatures,  which  is  obviously  objectionable,  and  he  suggests  that  the  atten- 
tion of  the  Lieutenant-Governor  should  be  called  to  the  Act  now  under  consideration, 
with  the  request  that  he  would  move  the  government  to  recommend  to  the  legislature 
a  measure,  repealing  such  sections  as  trench  upon  the  criminal  law." 

Chapter  47.   "  An  Act  to  incorporate  the  St.  Lawrence  Bridge  Company." 

This  Act  recites  that  a  bridge  over  the  River  St.  Lawrence,  passing  at  or  near  St. 
Helen's  Island,  and  near  the  city  of  Montreal,  has  become  an  absolute  necessity,  both 
to  establish  a  connection  between  the  railways  on  the  north  of  the  River  St.  Lawrence 
and  the  railway  system  on  the  south  of  the  river,  and  for  other  purposes.  It  incor- 
porates the  Quebec  Railway  Act  of  1869,  with  certain  exceptions,  applying  certain  of 
its  provisions  to  the  company  incorporated,  and  to  the  bridge  authorized  to  be  con- 
structed by  the  Act. 

It  authorizes  the  company  to  build,  construct,  maintain,  work  and  manage  a  bridge 
across  the  River  St.  Lawrence,  from  a  point  on  the  north  shore,  passing  on  or  near  the 
island  called  Isle  Ronde,  to  the  St.  Helen's  Island,  or  near  it,  jiear  the  city  of  Montreal, 
to  or  near  the  parish  of  Longueuil,  or  St.  Lambert,  in  the  county  of  Chambly.  It  gives 
powers  to  any  railway  companies,  whose  roads  have  a  terminus  or  station  at  or  near 
Montreal,  or  connecting  with  any  railway  having  such  a  terminus,  to  loan  their  credit 
to  the  corporation,  and  to  subscribe  to  its  stock.  It  provides  that  no  work  shall  be  com- 
menced, until  the  plans  and  the  site  of  the  bridge  have  been  approved  by  the  Lieutenant- 
Governor  in  Council,  and  the  conditions  he  may  impose  shall  have  been  complied  with, 
and  that  notice  of  tlie  par  ticulars  shall  be  published  in  two  of  the  Montreal  newspapers, 
for  a  period  of  three  months  before  steps  are  taken  by  the  company  to  erect  the  piers  of 
the  bridge. 

A  bill  was  introduced  during  the  last  session  of  the  Canadian  Parliament,  for  the 
purpose  of  authorizitjg  the  con.struction  of  a  bridge  across  the  St.  Lawrence  River,  at  or 
near  Montreal,  which  gave  rise  to  a  lengthened  investigation  into  the  question,  and  in 
the  end  the  Bill  w;is  not  proceeded  with.  In  view  of  what  then  occurred,  and  of  the 
great  importance  of  preserving  the  navigation  of  the  River  St.  Lawrence,  the  undex*- 
siyned  recommends  that  the  same  course  be  taken  with  this  mejisuie,  as  has  been  ordered 
with  reference  to  the  Act  of  the  legislature  of  Manitoba  for  the  construction  of  a  bridge 
across  the  Assiniboine,  and  that  the  Act  be  disallowed,  leaving  to  those  interested  to 
apply  to  the  Parliament  of  Canada  for  authority  to  prosecute  the  enterprise. 
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Chapter  76.  "  An  Act  to  amend  and  consolidate  the  Act  of  incorporation  of  the 
City  of  Three  Rivers,  and  the  various  Acts  which  araend  the  same." 

The  75th  section  gives  powers  to  the  council  to  make  by-laws  for  restraining  and 
prohibiting  the  sale  of  spirituous  liquors,  and  is  thus  open  to  some  of  the  questions  now 
before  the  courts,  as  to  the  power  of  the  local  legislature  to  make  such  enactments. 

The  79th  section,  subsection  4,  seems  to  trench  upon  the  provisions  of  the 
criminal  law,  and  the  attention  of  the  Lieutenant-Governor  should  be  called  to  it,  with 
c%  view  to  its  repeal. 

Chapter  78.  "An  Act  to  amend  the  Act  36  Vic,  cap.  53,  intituled  :  '  An  Act  to 
incorporate  the  Corporation  of  the  Town  of  Lachine.' " 

Secti  m  27.  Some  of  the  provisions  of  this  section  may  be  open  to  question  as 
being  ultra  vires,  but  similar  legislation  having  taken  place  in  another  province,  the 
undersigned  does  not  recommend  any  interference.  The  attention  of  the  Lieutenant- 
Governor  should,  however,  be  called  to  the  section,  with  a  view  to  its  amendment. 

Chapter  79.   "  An  Act  to  incorporate  the  City  of  Hull.  " 

Section  9  L  This  section  empowers  the  council  of  the  city  of  Hull  to  make  such 
by-laws  as  they  may  deem  expedient  in  relation  to  the  ferries  between  the  cities  of 
Hull  and  Ottawa,  and  the  township  of  Templeton,  and  to  impose  penalties  upon  all 
persons  or  ferrymen,  refusing  or  neglecting  to  conform  to  such  fiy-laws,  and  to  regulate 
the  manner,  and  before  whom,  the  same  shall  be  recovered,  arid  such  penalties  shall  belong 
to  the  city  of  Hull. 

It  further  provides  that  the  mayor,  aldermen  and  citizens  only  shall  have  the  right 
to  grant  licenses  to  "  keep  sucji  ferry,  which  licenses  shall  not  exceed  a  period  of  ten 
years,  and  the  revenue  from  which  licenses  shall  be  equally  divided  between  both  cor- 
porations." 

This  provision  is  clearly  tdtra  inres,  as  the  ferry  between  Hull  and  Ottawa  is 
between  two  provinces,  and  is  thus  within  the  exclusive  power  of  Camida.  The  atten- 
tion of  the  Lieutenant-Governor  should  be  called  to  this  section,  with  a  view  to  its 
repeal. 

The  same  section  (subsection  5)  gives  power  to  the  council  to  make  by-laws  for 
restraining  and  prohibiting  the  sale  of  spirituous  licjuor,  and  is  thus  open  to  some  of  the 
questions  now  before  the  courts,  as  to  the  power  of  the  local  legislature  to  make  such 
enactments. 

Section  130.  This  section  trenches  upon  the  provisions  of  the  criminal  law,  and 
is  similar  to  section  54  of  36  Vic,  cap.  52,  statutes  of  Quebec,  to  which  objection  was 
taken  by  the  Minister  of  Justice  in  a  report  dated  9th  June,  1873. 

The  undersigned  suggests  that  the  Lieutenant-Governor  should  be  invited  to 
promote  the  repeal  of  this  section. 

Sections  166,  219,  2-0  and  221  appear  to  trench  upon  the  criminal  law,  and  the 
attention  of  the  Lieutenant-Governor  should  be  called  to  them,  with  a  view  to  their 
amendment  or  repeal. 

Chapter  81.  "  An  Act  to  incorporate  '  The  Atlantic  Insurance  Company  of 
Montreal.' " 

This  Act  recites  that  the  increasing  trade  and  commerce  of  the  province  of  Quebec 
justifies  and  dcTTiands  increased  facilities  for  marine  and  inland  insurance,  that  the 
establishment  of  companies  for  that  purpose  will  afford  greater  convenience  in  effecting 
insurance  for  settling  losses,  and  also  more  security  for  losses,  and  greater  facilities  for 
recovering  theuj,  and  that  tlie  persons  named  are  desirous  of  establishing  such  a 
company. 

By  the  first  section  certain  persons  are  united  for  the  purpose  of  insurance. 

By  the  second  section  the  company  is  given  powers  within  the  limits  of  the 
province  of  Quebec,  to  make  insurances  connected  with  marine  risks  of  navigation  and 
transportation  by  water,  against  loss  or  damage  by  fire  or  by  perils  of  navigation  of  or 
to  any  vessels,  <kc.,  either  seagoing,  or  navigating  upon  lakes,  rivers  or  navigable  waters, 
and  of  or  to  any  cargo,  &c.,  and  to  all  other  necessary  things  relating  to  such  objects. 
Although  the  language  in  the  preamble  is  directed,  in  part,  at  any  rate,  to  provincial 
purposes,  vet  the  powers  given  to  the  company  are  apparently  unlimited,  save  that  these 
17i 
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contracts  are  to  be  made  in  Quebec  ;  and  the  undersigned  quotes  in  the  second  appen- 
dix hereunto  an  extract  from  his  report  of  15th  September  instant,  on  several  Insurance 
Acts  containing  similar  provisions  passed  by  the  legislature  of  Nova  Scotia,  and  he 
recommends  that  the  attention  of  the  Lieutenant  Governor  of  Quebec  should  be  called 
to  the  suggested  difficulties,  with  an  intimation  that,  subject  to  such  observations  as  he 
may  make,  it  would  seem  that  this  Act  should  not  be  left  to  its  operation,  unless  it  is  to 
be  amended  at  the  ensuing  session  of  the  legislature. 

Chapter  89.   *'  An  Act  to  incorporate  '  The  Sherbrooke  Gas  Company.'  " 

Sections  15,  18  and  19. — Most  of  the  subjects  of  these  sections  appear  to  come 
within  the  criminal  law,  being  provided  for  in  the  Act  with  reference  to  malicious  injuries 
to  property,  and  that  the  attention  of  the  Lieutenant-Governor  should  be  called  to  these 
clauses  in  this  respect. 

Chapter  98.  "  An  Act  to  authorize  Geo.  Benson  Hall  to  make  improvements  in 
River  Chaudi^re,  and  exact  tolls  for  the  use  thereof." 

This  Act  recites  that  it  is  of  importance  for  the  advantage  of  lumbering  on  the 
River  Chaudiere  and  its  tributaries  that  a  dam  and  piers,  and  safe  and  secure  booms 
should  be  erected  on  the  said  river  at  and  above  the  tidal  and  navigable  waters  of  the 
River  St.  Lawrence,  at  a  point  to  be  determined  by  the  Commissioners  of  Public  Works  ; 
that  George  Benson  Hall  has  prayed  for  a  privilege  to  that  effect,  and  emp>>wers  Mr. 
Hall  to  erect  a  dam,  &c.,  and  to  charge  tolls.  The  undersigned  subjoins  (Appendix  3) 
a  copy  of  the  report  of  loth  September  instant,  upon  certain  Ac  s  of  the  legislature  of 
Nova  Scotia  with  like  objects.  The  undersigned  has  called  the  attention  of  the  Minister 
of  Marine  and  Fisheries  to  the  Act,  with  a  view  to  obtaining  such  information  as  is 
available  concerning  the  navigability  of  River  Chaudiere,  and  has  received  the  follow- 
ing reply  :  •'  This  river,  I  understand,  has  a  rapid  or  fall  near  its  mouth,  above  which 
vessels  do  not  go,  nor  is  there  any  navigation  above  that  point  for  vessels  ;  consequently 
I  do  not  see  that  the  exercise  of  the  power  given  by  this  Act  will  in  any  way  operate 
injuriously  to  the  interests  of  navigation." 

Upon  the  whole  the  undersigned  does  not  recommend  that  the  power  of  disallow- 
ance be  exercised,  but  he  recommends  that  the  attention  of  the  Lieutenant-Governor  of 
Quebec  be  called   to  the  difficulty  that  may  arise  under  such  legislation. 

EDWARD  BLAKE, 

Minister  of  Justice. 

[Prorlaination  disallowing  the  Act,  chapter  ^7,  above  Tnentioned,  published  in  the  Canada 
Gazette  on  tlie  28th  day  of  October,  1876.  Vol.  X,  No.  18,  page  56S.] 

APPENDIX  1.  >« 

JExfroi't  from  Report  of  the  Minister  of  Justice,  of  19th  September,  1876,  Statutes  of 

Manitoba,  88  Victoria,  1875. 

Chapter  2,  "  An  Act  respecting  the  election  of  Members  of  the  Legislative 
As-sembly  of  the  Province  of  Manitoba." 

The  heading  of  the  first  part  is  "Parliamentary  Elections."  The  same  phrase 
occurs  Ijefore  the  12th  section,  and  in  the  latter  part  of  the  13th  section,  which  provides 
that  the  list  thereby  established,  shall  be  the  list  of  parliamentai  y  electors  for  the 
electoral  division.  With  reference  to  this  phrase,  the  unders  gned  refej-s  to  the  report 
of  the  Minister  of  Justice  of  1st  July,  1868,  upon  chapter  30,  of  31st  Victoria,  of  the 
statutes  of  Ontario,  in  which  report  there  is  contained,  with  reference  to  the  same 
phrase,  the  following  observations  : — 

"The  4 1st  section  of  the  Union  Act  provides  that  all  the  laws  of  the  several 
provinces  relating  to  parliamentary  elections  in  force  at  the  time  of  the  union,  shall 
renmin  in  force  until  the  Parliament  of  Canada  otherwise  provides." 

"  If  the  clause  in  question  is  intended  merely  to  apply  to  elections  for  the  legis- 
lative assembly  of  Ontario,  it  is  inaccurate  in  expression." 
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"To  avoid  confusion,  the  Union  Act  confines  the  name  of  Parliament  to  the 
general  legislature,  the  provincial  legislative  bodies  are  styled  uniformly  as  legislatures." 

"  The  undersigned  recommends  that  the  attention  of  the  Government  of  Ontario 
be  called  to  this  section,  and  suggests  that  the  same  should  be  amended,  so  as  to  limit 
it  expressly  to  elections  for  the  legislature  of  Ontario." 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  of 
Manitoba  should  be  called  to  the  use  of  this  phrase,  with  a  suggestion  that  it  should  be 
amended,  so  as  to  limit  it  expressly  to  electors  for  the  legislative  assembly  of  Manitoba. 

APPENDIX  2. 

Extract  from  Report  of  Minister  of  Justice  of  15th  September,  on  the  Acts  oj  the  Legis- 
lature of  Nova  Scotia,  38  Victoria,  1875. 

"With  reference  to  the  Acts,  the  undersigned  would  refer  to  his  approved  report 
of  27th  October,  1875,  upon  the  Prince  Edward  Island  Act,  to  incorporate  the  Merchant 
Marine  Insurance  Company  of  Prince  Edward  Island,  which  contains  the  following 
language : — 

"  It  appears  to  the  undersigned  that,  under  the  express  language  of  this  clause,  it 
is  attempted  to  give  the  company  power  to  do  an  insurance  business  with  persons  not 
residents  of  the  province,  in  respect  of  risks  on  vessels  not  touching  provincial  ports ; 
in  a  word,  to  do  a  universal  insurance  business.  The  power  of  provincial  legislatures 
to  incorporate  insurance  companies  is  to  be  found,  if  at  all,  in  the  11th  subsection  of 
the  92nd  section  of  the  "British  North  America  Act,  1867,"  which  gives  to  the  local 
legislature  authority  to  make  laws  for  the  incorporation  of  companies  for  provincial 
objects.  It  appears  to  the  undersigned  that  the  powers  attempted  to  be  conferred  on 
this  company,  are  beyond  any  fair  construction  of  these  words." 

The  undersigned  would  also  refer  to  the  approved  report  of  16th  November,  1875, 
which  refers  to  the  Ontario  Act  to  incorporate  the  Canada  Fire  and  Marine  Insurance 
Company,  which  contains  the  following  language  : — 

"The  powers  proposed  to  be  conferred  by  this  Act  appear,  to  the  undersigned, 
too  wide.  It  authorizes  the  company  to  effect  policies  of  fire  insurance  with  any  persons 
or  bodies  corporate,  and  to  make  contracts  of  marine  insurance  with  any  persons  in 
respect  to  losses  to  vessels  navigating  any  waters,  from  or  to  any  ports.  It  is  not  provided 
that  the  chief  place  of  business  shall  be  in  the  province.  Power  is  given  to  comply  with 
the  laws  of  other  provinces  or  states,  wherein  the  company  may  carry  on  business,  and 
the  '  Canada '  introduced  into  the  name,  is,  of  itself,  indicative  of  more  than  provincial 
power.  On  the  31st  March,  1875,  chapter  82,  of  the  statutes  of  Nova  Scotia,  for  1874, 
was  disallowed,  upon  the  grounds  applicable  to  this  Act." 

The  language  quoted  appears  to  apply  to  all  the  Acts  now  under  consideration. 
Chapter  76  indeed  does  not  expressly  authorize  the  doing  of  a  universal  insurance  business, 
though  its  language  is  wide  enough  for  such  an  interpretation,  but  the  corporations 
treated  or  perpetuated  by  the  remaining  Acts,  are  expressly  authorized  to  do  universal 
marine  insurance  business. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant  Governor  of 
Nova  Scotia  should  be  called  to  the  suggested  difficulties,  with  an  intimation  that,  subject 
to  such  observations  as  he  may  make,  it  would  seem  that  these  Acts  cannot  be  left  to 
their  operation. 

APPENDIX  3. 

Extract  from.  Report  of  Minister  of  Justice  of  15th  September,  1876,  on  the  Statutes  of 

Nova  Scotia,  38th  Victoria,  1875. 

Chapter  89.  "  An  Act  to  incorporate  the  Colchester  Driving  and  Manufacturing 
Company."  This  Act  authorizes  the  company  to  build  dams,  sluices  and  breakwaters, 
and  otherwise  improve  Little  River,  in   Brookfield,  in  the  county  of  Colchester  and  its 
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tributaries,  so  as  to  make  the  same  navigable  for  logs,  timber  and  lumber,  and  to  levy 
tolls  for  conveying  logs,  timber  and  lumber  down  such  river  and  its  tributaries ;  and  it 
provides  for  a  lien  on  all  logs,  «fcc.,  passing  through  the  dams,  &c.,  and  for  the  enforce- 
ment of  such  lien.  The  6th  section  provides  that  nothing  in  the  Act  contained  shall  be 
constiued  to  authorize  the  company  to  interrupt,  hinder  or  prevent  the  navigation  of  any 
navigable  river  or  other  navigable  water. 

Chapter  90.  "  An  Act  to  incorporate  the  St.  Margaret's  Bay  Lumber  and  Timber 
Driving  Company."  This  Act  gives  substantially  the  same  powers  with  reference  to  the 
Ingraham  and  Indian  Rivers,  and  their  tributaries. 

Chapter  91.  "An  Act  to  incorporate  the  Cumberland  Driving  Company."  This 
Act  gives  substantially  the  same  powers  with  reference  to  the  Moose  River,  Apple  River, 
Half-Way  River  and  River  Hebert,  save  that  the  power  to  levy  tolls  is  confined  to 
levying  tolls  for  conveying  logs,  &c.,  down  such  of  the  rivers  as  the  company  shall  have 
so  improved,  as  to  make  navigable  for  logs,  timber  and  lumber. 

Chapter  92.  "  An  Act  to  incorporate  the  Liscomb  River  Driving  Company."  This 
Act  gives  substantially  like  powers  as  are  given  by  chapters  89  and  90,  with  reference 
to  the  east  and  west  branches  of  the  Liscomb  River  and  their  tributaries,  but  it  does  not 
contain  the  restrictive  clause,  providing  the  company  be  not  authorized  or  empowered 
to  interrupt  the  navigation  of  any  navigable  waters. 

The  undersigned  is  not  aware  whether  any  of  the  rivers  referred  to  in  these  Acts  ai'e 
to  any  extent  at  present  navigable.  If  so,  none  of  them  can  be  said  to  be  wholly  un- 
objectionable, as  they  appear  to  authorize  the  companies  to  levy  tolls,  not  merely  for  the 
conveyance  of  the  logs  through  the  improvements,  but  also  for  their  passage  down  those 
parts  of  the  rivers  which  are  navigable.  It  is  further  to  be  observed,  that  it  might 
become  an  important  question,  whether  works  of  this  kind  should  be  constructed  under 
local  authority  in  important  navigable  rivers,  the  navigation  of  which  might,  by  a 
small  expenditure,  be  improved. 

Chapter  92  is  open  to  the  additional  objection  that  the  restrictive  clause  is  not 
inserted.  It  is  presumed  that  none  of  these  rivers  are  of  great  importance,  and  that  no 
serious  embarrassment  will  result  from  the  operation  of  the  companies.  Of  course  they 
do  not  in  law,  by  these  local  Acts,  acquire  any  power  to  interfere  with  the  free  navigation 
of  such  parts  of  the  river  as  are  navigable,  and  upon  the  whole  the  undersigned  submits 
that,  notwithstanding  the  ditticulties  to  which  he  has  referred,  they  may  be  left  to  their 
operation,  the  attention  of  the  Lieutenant  Governor  being  called  to  the  difficulty. 


PAPERS  BE  RYLAND. 
Mr.  Ryland  to  Mr.  Secretary  De  Boucherville. 

Montreal,  8th  February,  1875. 

Sir, — Although  I  have  already  written  to  Mr.  Attorney-General  Church  on  the 
subject  of  the  bill  introduced  by  him  for  the  subdivision  of  the  registry  office  for  the 
registration  division  of  Montreal,  as  the  measure,  if  it  passed,  materially  and  injuriously 
affects  the  arrangement  l)etween  the  Imperial  Government  and  myself,  under  which  1 
hold  office,  I  deem  it  right  officially,  to  bring  the  matter  under  the  notice  of  his  Excel- 
lency the  Lieutenant  Governor  in  Council,  in  order  to  guard  against  a  possible  plea  of 
want  of  knowledge  on  the  part  of  the  Quebec  Government  in  regard  to  my  vested  right. 

And  that  there  may  be  no  mistake  in  any  quaiter  on  the  subject,  I  have,  by  this 
day's  mail,  brought  the  whole  matter  under  the  notice  of  his  Excellency  the  Governor 
General,  representing  the  Imperial  Government. 

I  have,  &c., 

G.  H.  RYLAND. 
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Mr.  Ryland  to  His  Excellency  the  Governor  General. 

Montreal,  8th  February,  1875. 

My  Lord, — Mr.  Attorney -General  Church  having  introduced  a  bill  in  the  legisla- 
tive assembly  of  Quebec  to  subdivide  the  registry  office  for  registration  division  of 
Montreal  into  three  divisions,  I  take  the  liberty  of  inclosing  a  copy  of  a  communication 
I  have  made  to  him  on  the  subject. 

In  the  year  1856  the  then  Attorney-General,  now  Mr.  Justice  Drummond,  brought 
in  a  bill  for  the  division  of  counties  for  registration  purposes.  It  included  a  clause 
dividing  Montreal  into  two  offices. 

This,  his  Excellency  Sir  Edmund  Head,  insisted  on  being  struck  out,  on  the 
ground  that  it  would  interfere  with  the  arrangement  between  the  Imperial  Government 
and  myself,  under  which  I  held  office,  and  might  lead  to  unpleasant  correspondence 
between  the  two  governments. 

The  present  bill  is  of  a  much  more  objectionable  nature,  and  has  been  introduced, 
as  I  am  credibly  informed,  for  the  s.ole  purpose  of  rewarding  certain  members  for  their 
votes  and  support  of  the  Tanneries  scandal  investigation. 

The  late  season  of  the  session  at  which  it  has  been  introduced  may  perhaps  prevent 
the  determined  opposition  by  the  landed  proprietors,  and  the  legal  profession  in  Mont- 
real, which  would  otherwise  have  been  offered  to  its  passage  through  the  House. 

But,  as  the  measure  will  materially  interfere  with  the  guarantee  under  which  I  hold 
office,  I  respectfully  submit  that  it  is  precisely  one  of  those  cases  in  which  you  would  be 
justified  in  taking  steps  to  protect  vested  rights,  involving  the  honour  of  the  crown  you 
represent. 

I  have,  itc, 

G.  H.  RYLAND. 


Jfenwrial  of  Mr.  Ryland  to  the  Governor  Generol.. 

To  His  Excellency  the  Right  Honourable  the  Earl  of  Dufterin,  Governor  General,  etc., 
etc.,  etc.,  and  the  Honourable  the  Privy  Council  of  the  Dominion  of  Canada : 

The  petition  of  George  H.  Ryland,  Esquire,  respectfully  showeth  : — 

That  your  petitioner,  in  18-11,  held  the  imperial  and  patent  appointment  of  regis- 
trar and  clerk  of  the  executive  council  of  Canada; 

That  on  public  grounds,  and  at  the  request  of  Her  Majesty's  Lord  High  Commis- 
sioner'*^ your  petitioner,  though  not  compellable  to  do  so,  consented  to  surrender  this 
office,  and  to  receive  in  lieu  thereof  the  registrarship  of  Quebec,  subsequently  transfei'red 
to  Montreal,  with  the  guarantee  of  the  representative  of  the  crown ; 

That  this  arrangement  was  afterwards  adopted  and  confirmed  by  the  legislature  of 
Canada  in  a  joint  address  by  both  branches  thereof  to  Her  Majesty,  dated  17th  April, 
1846; 

That  it  was  further  adopted  and  confirmed  by  the  House  of  Lords,  on  resolutions 
proposed  and  carried  by  His  Grace  the  Duke  of  Ai'gyle,  on  the  10th  May,  1850 ; 

That  the  bill  lately  passed  by  the  legislature  of  Quebec,  to  divide  the  registration 
division  of  Montreal  into  three,  virtually  does  away  with  the  office  conferred  on  your 
petitioner,  as  aforesaid,  and  will  have  the  effect  of  depriving  him  of  the  income  and  ad- 
vantages guaranteed  by  the  arrangement  between  the  representatives  of  Her  Majesty 
and  himself ; 


*See  Lord  John  Russell's  despatch,  No.  52,  dated  20th  .July,  1855. 
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Wherefore,  your  petitioner  prays  that  your  Excellency  in  Privy  Council  will  take 
such  steps,  as  in  your  wisdom  may  be  thought  proper,  to  protect  him  in  his  vested  rights 
and  to  arrest  a  measure  at  once  injurious  to  the  public,  and  involving  the  faith  and 
honour  of  the  crown. 

And  your  petitioner,  etc. 

Montreal,  27th  February,  1875.  G.  H.  RYLAND. 

Petition  from  Members  of  the  Legal  Profession,  &c.,  of  Montreal  to  the  Governor  General. 

Montreal,  11th  May,  1875. 

Sir, — We  have  the  honour,  by  this  day's  post,  to  forward  a  petition  to  his  Excel- 
lency the  Governor  (Jeneral  in  Council,  praying  for  the  disallowance  of  the  bill  lately 
passed  by  the  local  legislature  of  Quebec,  for  the  subdivision  of  the  present  registration 
division  of  Montreal  into  three  divisions.  The  petition,  as  you  will  perceive,  is  signed 
by  all  the  landed  proprietors,  capitalists,  and  most  influential  men  of  all  classes  in  this 
community,  and,  as  it  merits  more  than  ordinary  attention,  we  respectfully  urge  that  it 
be  brought,  as  soon  as  possible,  before  the  Privy  Council,  with  a  view  to  the  immediate 
disallowing  of  the  Act  as  prayed  for. 

B.  Devlin,  M.P. 

L.  A.  Jette,  M.P. 

F.  Mackenzie,  M.P. 

To  His  Excellency  the  Right  Honourable  the  Earl  of  Dufferin,  &c.,  &c.,  <kc ,  Governor 
General  and  the  Privy  Council  of  the  Dominion  of  Canada  : 

The  memorial    of   the   undersigned   members  of  the  legal   profession,  notaries,  landed 
proprietors  and  citizens  of  Montreal,  respectfully  represents  : — 

That  the  law  recently  passed  by  the  local  parliament  of  Quebec,  for  the  subdivision 
of  the  present  registration  division  of  Montreal  into  three,  was  run  through  both  branches 
of  the  legislature  in  a  hasty  manner,  without  reference  to  the  wishes  or  interests  of  the 
inhabitants  of  this  important  portion  of  the  Dominion 

That,  if  carried  into  execution,  it  will  cause  inconceivable  difficulty  and  confusion, 
in  procuring  the  necessary  information  in  the  transfer  of  property  and  investment  of 
capital,  and,  in  many  cases,  will  quadruple  the  present  cost  and  expenses  of  registration. 

That  your  petitioners  are  aware  that  certain  reforms  are  necessary  in  the  present 
registry  office,  but  these  reforms  apply  to  the  system,  for  whiqji  no  remedy  is  provided 
by  the  new  RegistratJion  Act,  which  only  multiplies  the  evils  of  which  men  com |. lain. 

That  the  delay  now  complained  of  in  obtaining  searches,  will  be  seriously  increased 
and,  in  fact,  prove  an  insuperable  obstacle  to  parties  requiring  prompt  and  accurate  in- 
formation relative  to  real  estate. 

Wherefore,  your  memorialists  respectfully  pray,  that  your  Excellency  will  use  the 
authority  vested  in  you  to  avert  the  threatened  evils  complained  of,  either  by  disallow- 
ance of  the  Act  in  question,  or  in  such  other  manner,  as,  in  your  wisdom,  your  Excel- 
lency may  deenj  right  to  adopt. 

And  your  memorialists,  etc. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  25th  October,  1876. 

Department  of  Justice,  Ottawa,  17th  September,  1876. 

To  His  Excelle.ncy  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report : — 

1 .  That  an  Act  was  passed  by  the  legislature  of  the  province  of  Quebec  in  the  38th 
year  of  Her  Majesty's  reign,  chap.  17,  assented  to  on  the  23rd  of  February,  1875,  for 
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the  purpose  of  dividing  the  registration  division  of  Montreal  into  three  registration 
divisions,  a  certified  copy  of  which,  as  being  one  of  the  Acts  of  that  session,  was  received 
by  the  Governor  General  on  the  22nd  day  of  November  last. 

The  Act  provides  that  after  the  period  fixed  by  the  Lieutenant  Governor  by  pro- 
clamation, the  registration  division  of  Montreal  shall  be  divided  into  three  divisions 
for  the  register  of  deeds,  etc.,  specifying  the  same. 

Also,  that  the  registry  office  now  established  in  the  city  of  Montreal  shall  continue 
to  be  that  of  the  registration  division  of  Montreal  West,  and  the  present  registrar 
shall,  without  new  appointment,  but  during  good  pleasure,  continue  the  registrar  of  such 
registration  division. 

The  registrar  of  each  registration  division  is  also  required  to  give  security  to  the 
amount  of  $10,000. 

2.  On  the  15th  of  March,  1875,  Mr.  Ryland  transmitted  a  petition  to  the  Governor 
General,  a  copy  of  which  was  immediately  transmitted  to  the  Lieutenant-Governor,  and 
the  receipt  of  the  same  was  duly  acknowledged. 

That  petition  recites,  that  Mr.  Ryland,  in  1841,  held  the  imperial  patent  appoint- 
ment of  registrar  and  clerk  of  the  executive  council  of  Canada. 

That  on  public  grounds,  and  at  the  request  of  Her  Majesty's  Lord  High  Commis- 
sioner, Mr.  Ryland,  though  not  compellable  to  do  so,  consented  to  surrender  that  office 
and  receive,  in  lieu  thereof,  the  registrarship  of  Quebec,  subsequently  transferred  to 
Montrefil,  with  the  guarantee  of  the  representative  of  the  crown. 

That  this  arrangement  was  afterwards  adopted  and  confirmed  by  the  legislature  of 
Canada,  in  a  joint  address  by  both  branches  thereof  to  Her  Majesty,  dated  17th  April, 
1846.  That  it  was  further  atlopted  and  confirmed  by  the  House  of  Lords  on  resolutions 
proposed  and  carried  by  His  Grace  the  Duke  of  Argyle,  on  the  10th  of  May,  1850. 

That  the  bill  lately  passed  by  the  legislature  of  Quebec  to  divide  the  registration 
division  of  Montreal  into  three,  virtually  does  away  with  the  office  conferred  on  Mr. 
Ryland,  and  will  have  the  efiect  of  depriving  him  of  the  income  and  advantages  guaran- 
teed by  the  arrangement  between  the  representative  of  the  Queen  and  himself.  He 
prays,  therefore,  that  steps  may  be  ta  en  to  protect  him  in  liis  vested  rights,  and  to  arrest 
a  measure  at  once  injurious  to  the  public,  and  involving  the  faith  and  honour  of  the  Crown. 

3.  In  May  last  a  petition  was  presented  by  three  members  for  the  electoral  divi- 
sions of  Montreal,  "  signed  by  all  the  large  landed  proprietors,  capitalists,  and  most 
influential  men  of  all  classes  in  that  community." 

The  petition  states  "  that  the  law  recently  passed  (to  which  allusion  was  above 
made)  was  run  thiough  both  branches  of  the  legislature  in  a  hasty  manner,  without 
reference  to  the  wishes  or  interests  of  the  inhabitants  of  t'lis  important  portion  of  the 
Dominion  ;  that,  if  carried  into  execution,  it  will  cause  inconceival)le  difficulty  and  con- 
fusion in  procuring  the  necessary  information  in  the  transfer  of  property  and  investment 
of  capital,  and,  in  many  cases,  will  quadruple  the  present  cost  and  exprnse  of  registra- 
tion. That  your  petitioners  are  aware  that  certain  reforms  are  necessary  in  the  present 
registry  office,  but  these  reforms  apply  to  the  system,  for  which  no  remedy  is  provided 
by  the  new  Registration  Act,  which  only  multiplies  the  evils  of  which  men  complain. 
That  the  delay  now  complained  of  in  obtaining  searches  will  be  seriously  increased,  and, 
in  fact,  prove  an  insuperable  obstacle  to  parties  requiring  prompt  and  accurate  informa- 
tion relative  to  real  estate.  Therefore,  your  memorialists  respectfully  pray,  that  your 
~xcellency  will  use  the  authority  vested  in  you  to  avert  the  threatened  evils  complained 

f,  either  by  disallowance  of  the  Act  in  question,  or  in  such  manner  as,  in  your  wisdom, 

our  Excellency  may  deem  right  to  adopt." 

4.  The  Acts  of  the  legislature  of  Quebec,  comprising  the  one  under    consideration, 
ere  not  received  by  the  Secretary  of  State  until  the  22nd  day  of  November,  1875,  and 

he  period   within   which   the   power  of  disallowance   can  be  exercised,  consequently, 
expires  on  the  22nd  day  of  November,  1876. 

5.  The  undersigned  has  received  a  letter  from  Mr.  Ryland,  dated  23rd  September, 
1876,  recapitulating  several  points  which  he  con>-iders  of  moment  in  the  consideration  of 
the  Act,  and  pointing  out  in  detail  the  injurious  manner  in  which  the  Act,  if  allowed  to 
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go  into  operation,  would  aifect  his  official  income  and  position.     That  portion  of  Mr. 
Ryland's  letter  is  in  the  following  words  : — 

"  I  shall  now  proceed,  as  concisely  as  possible,  to  point  out  the  injurious  manner  in 
which  the  Act  in  question,  if  allowed  to  go  into  operation,  will  affect  my  official  income 
and  position. 

"  Under  my  commission  as  registrar  of  the  registration  division  of  Montreal,  my 
jurisdiction  extends  not  only  over  the  city  of  Montreal,  but  all  the  neighbouring  parishes, 
including  the  counties  of  Hochelaga,  Jacques  Cartier,  Isle  Bizard,  and,  in  fact,  the  whole 
island  of  Montreal,  the  whole  extending  over  a  length  of  upwards  of  forty  miles  ;  whereas, 
by  the  present  Act,  I  should  be  restricted  to  an  area  of  about  five  miles,  flanked  on  both 
sides  hy  the  growing  portions  of  the  city. 

"The  Act  of  the  local  legislature  over-i'iding  the  whole  of  the  arrangement 
between  the  crown  and  myself,  and  without  the.  slightest  provision  to  compensate  me, 
divides  the  present  registration  division  into  three. 

"  The  first  is  to  comprise  the  East  Ward,  the  St.  Mary's,  the  St.  Jacques,  the 
Saint  Louis  and  the  Saint  Lawrence  Wards,  in  all  of  which  transactions,  requiring 
registration,  are  daily  passed. 

"  In  fact,  I  may  add  that  about  one-half  of  the  receipts  of  my  office  are  derived 
from  those  quarters,  including  the  growing  village  of  St,  Jean  Baptiste,  which  is  also 
taken  away  from  me. 

"  The  second  division  is  to  comprise  the  Centre,  Western,  St.  Antoine  and  Ste. 
Anne's  Ward,  within  the  city  limits. 

"  The  accompanying  map  will  show  you  what  this  is.  It  contains  the  old  part  of 
the  town,  comprising  the  public  buildings,  court-house,  large  stores,  churches,  banks, 
squares,  colleges,  seminary,  and  being  with  the  exception  of  a  narrow,  unbuilt  strip, 
mostly  property  which  never  changes  hand,  and,  indeed,  where  there  is  seldom  a  trans- 
action passed  requiring  registration,  and  I  think  I  am  perfectly  safe  in  saying  that  the 
receipts  therefrom  would  not  pay  the  current  expenses  of  the  office. 

"  This  portion,  however,  of  my  present  office  I  am  generously  allowed  to  retain. 
****** 

"  The  third  division,  comprising  the  counties  of  Hochelaga  and  Jacques  Cartier, 
including  all  the  parishes  from  the  east  end  of  Dorchester  street  to  Bout  de  L'Isle,  is 
about  the  most  important,  and,  as  regards  registration,  the  most  improving  portion  of 
my  division,  destined  hereafter  to  provide  a  remunerating  income  to  the  registrar, 
because  the  whole  French-working  portion  of  the  population,  as  well  as  the  shipping 
interests  and  traffic,  are  moving  that  way." 

6.  With  reference  to  the  petition  of  Mr.  Ryland,  the  undersigned  has  examined 
into  the  facts  relative  to  his  appointment,  and  they  j^ppear  to  him  to  be  correctly 
detailed  in  the  address  to  Her  Majesty  of  the  legislative  assembly  of  the  late  province 
of  Canada,  passed  in  the  year  1846,  founded  upon  the  report  of  a  select  committee  made 
after  a  careful  consideration  of  the  documents  and  correspondence,  which  address  is  in 
the  following  words  : — 

*'  We,  your  Majesty's  most  dutiful  and  loyal  subjects,  the  legislative  assembly  of 
Canada,  iti  provincial  parliament  assembled,  humbly  beg  leave  to  approach  your 
Majesty  with  our  renewed  expression  of  devoted  attachment  to  your  Majesty's  royal 
person  and  government. 

"  We  humbly  beg  leave  to  lay  before  your  Majesty  t^e  particulars  of  a  case  which 
has  resulted  in  serious  injury  to  the  circumstances  of  a  faithful  subject  of  your  Majesty, 
and  we  beg  permission  to  submit  for  your  Majesty's  gracious  consideration  : 

"  Previous  to  the  union  of  the  provinces  of  Upper  and  Lower  Canada  in  1841,  the 
office  of  clerk  of  the  executive  council  of  the  latter  province  was  held  by  Geoi-ge  H. 
Ityland,  Es(juire,  he  having  been  appointed  thereto  in  October,  1838,  and  having  suc- 
ceeded his  late  respected  father,  who  had  held  the  same  office  for  a  long  period  of  years, 
and  Mr.  Ryland  continued  in  the  performance  of  the  duties  of  the  same  office  under  the 
government  of  the  unitetl  province,  having  been  sworn  in  as  such  in  February,  1841. 

"  The  late  Lord  Sydenham,  the  then  Governor  General  of  the  province,  in  reorgan- 
izing the  executive  council,  thought  it  proper  to  make  several  changes  in  the  constitu- 
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tion  of  the  executive  council,  and  to  transfer  many  of  the  duties,  which  up  to  t  hat 
period,  had  been  performed  by  the  clerk,  to  the  president  of  the  council,  and  in  effect- 
ing this  arrangement  his  Lordship  proposed  to  Mr.  Ryland  to  surrender  the  appoint- 
ment, and  to  accept  in  its  stead  the  oflBce  of  registrar  of  deeds  in  the  then  judicial 
district  of  Quebec,  at  the  same  time  guaranteeing  to  him  an  annual  income,  from  the 
emoluments  thereof,  equal  to  the  sum  of  £515  currency,  to  which  he  would  be  entitled 
as  a  retiring  allowance  under  the  imperial  statute,  4  and  5  Wm.  IV.,  chap.  24. 

"  Mr.  Ryland,  on  being  thus  guaranteed,  and  having  reason  to  expect  that  the 
emoluments  of  the  office  offered  to  him  would  amount  in  the  first  year  to  a  large  sum. 
affording  him  ample  compensation  for  vacating  his  original  one,  acceded  to  their 
proposal,  and  placed  the  latter  at  his  Excellency's  disposal. 

"  But  he  expressly  stipulated  in  his  acceptance  of  his  new  appointment,  as  well  as 
in  answer  to  the  circular  of  his  Excellency,  Sir  R.  Jackson,  Administrator  of  the  Gov- 
ernment, dated  18th  December,  1841,  that  in  the  event  of  the  registrarship  of  the  said 
district  of  Quebec  not  proving  equal  in  value  to  his  appointment  as  clerk  of  the  executive 
council,  the  sum  guaranteed  was  not  to  be  considered  as  compensation  in  full,  either 
.  for  relinquishing  that  office,  or  for  his  claim  upon  the  government. 

"  The  Registry  Ordinance  of  Lower  Canada  did  not  come  into  operation  until  the 
31st  December,  1841,  and  the  time  within  which  all  existing  deeds  were  to  have  been 
enregistsred,  and  from  which  the  great  amount  of  remuneration  would  have  resulted, 
was  extended,  until,  eventually,  a  material  alteration  was  made  in  the  registration 
law,  establishing  county  instead  of  district  registry  offices,  and  causing  Mr.  Ryland  to 
become  registrar  of  the  county,  instead  of  the  district  of  Quebec,  notwithstanding  his 
remonstrance ;  and  this  alteration  had  the  effect  not  only  of  depriving  Mr.  Ryland  of  a 
great  proportion  of  the  remuneration  resulting  from  these  arrears,  but  also  of  essentially 
reducing  the  annual  income  of  the  office. 

"  It  is  true,  that  at  a  subsequent  period,  namely,  on  the  8th  July,  1845,  Mr.  Ryland 
was  transferred  to  the  more  important  office  of  registrar  of  the  county  of  Monti-ea!, 
which  he  now  holds,  but  the  reports  of  the  commissioners  appointed  to  examine  into  the 
registry  offices,  establish  that  both  offices  have  been  sources  of  labour  and  expense,  rather 
than  of  profit. 

"From  the  circunstances  hereinbefore  detailed,  the  legislative  assembly  feel  that 
the  case  of  Mr.  Ryland  is  one  of  great  hardship ;  that  his  claims,  the  justice  of  which 
have  been  officially  recognized  by  the  late  Governor  General,  Lord  Metcalfe,  ought  not 
to  be  avoided  nor  overlooked,  and  that  he  has  a  right  to  expect  that  the  contract  between 
the  Governor  General  and  him,  of  which  he  has  performed  his  part,  should  be  carried 
out  by  the  imperial  government  according  to  its  terms,  or  as  that  may  now  be  impossible, 
that  he  should  be  fully  compensated  for  the  non-fulfilment  thereof. 

"  We,  therefore,  in  reviewing  these  circumstances,  humbly  beg  permission  to  call 
Mr.  Ryland's  claims,  as  herein  set  forth,  to  your  Majesty's  gracious  notice,  and  we 
humbly  pray  that  your  Majesty  will  be  pleased  to  take  them  into  your  most  favourable 
consideration,  and  direct  such  measures  to  be  adopted  therein,  as  your  Majesty,  in  your 
wisdom,  may  find  them  to  deserve." 

7.  Mr.  Ryland,  at  the  date  of  this  address,  held  his  present  office  of  registrar  of 
Montreal  and  he  claimed  amongst  other  things  the  performance  of  Lord  Sydenham's 
guarantee  of  23rd  August,  1841,  referred  to  in  the  address,  and  which  was  in  the 
following  words  : 

*         *         *         *  "  But  as  it  is  possible  that  the  emoluments  of  the  registrar- 

ship  of  Quebec  may  fall  very  far  below  those  of  your  present  office,  his  Excellency  is 
willing  to  guarantee  to  you  an  income  equal  to  the  sum  to  which  you  would  be  entitled 
as  a  retiring  allowance,  were  your  employment  in  the  public  service  altogether  discon- 
tinued. 

"  Assuming  your  income  on  an  average  of  the  last  three  years  to  be  £1,030,  cur- 
rency, and  your  length  of  service  as  a  public  officer  to  be  24  years,  you  would  be  entitled 
under  the  scale  established  by  the  4  and  5  William  IV.,  chap.  24,  to  a  retirement  equal 
to  one-half  of  your  emolument,  or  £515  currency. 
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"  That  amount,  therefore,  his  Excellency  is  willing  to  guarantee  to  you  by  making 
up  your  emoluments  from  the  employment  in  the  public  service  which  may  hereafter  be 
assigned  to  you,  to  that  extent,  should  they  be  insufficient  of  themselves  to  do  so — should 
they  exceed  it,  you  will  of  course  be  entitled  to  the  excess." 

8.  It  seems  admitted  on  all  hands  that  Mr.  Ryland's  transfer  to  the  registrarship 
did  not  affect  his  position,  and  that  for  all  material  purposes  he  stood  and  stands  on  the 
same  ground,  with  reference  to  the  registrarship  of  Montreal,  which  he  occupied  with 
reference  to  that  of  Quebec. 

9.  For  some  time,  while  both  the  imperial  and  colonial  governments  admitted  that 
Mr.  Ryland's  claim  had  a  just  foundation,  each  government  submitted  that  the  responsi- 
bility of  settling  these  claims  rested  with  the  other. 

10.  In  the  course  of  these  discussions,,  on  the  10th  of  May,  1850,  the  House  of 
Lords  passed  resolutions  upon  the  subject,  expressive  of  the  opinion  that  Mr.  Ryland's 
claims  ought  not  to  be  avoided  or  overlooked,  and  that  he  had  a  right  to  expect  that 
the  agreement  entered  into  between  him  and  the  Governor  General,  of  v  hich  he  had 
performed  his  part,  should  be  carried  into  effect  according  to  its  terms ;  or,  as  that  might 
then  be  impossible,  that  he  should  be  compensated  for  the  non-fulfilment  thereof. 

11.  On  the  20th  July,  1855,  Lord  John  Russell,  then  Colonial  Secretary,  addressed 
the  then  governor,  a  despatch  in  the  following  words  : — 

"  The  attention  of  Her  Majesty's  Government  has  again  been  called  to  the  case  of 
Mr.  G.  H.  Ryland,  formerly  clerk  and  registrar  of  the  executive  council  of  the  united 
province  of  Canada. 

"  This  case  has  been  repeatedly  brought  under  the  consideration  both  of  the  Imperial 
and  of  the  colonial  governments,  but  no  decision  has  been  arrived  at  which  can  be  con- 
sidered satisfactory,  because,  whilst  both  governments  have  admitted  that  the  claims  of 
Mr.  Ryland  have  in  themselves  a  just  foundation,  each  of  those  governments  have 
contended  that  the  obligation  of  satisfying  those  claims,  rests  with  the  other. 

"  In  1846  the  case  was  very  carefully  investigated  by  a  committee  of  the  '^olonial 
legislature  appointed  for  that  purpose. 

"  The  report  of  the  committee  was  : — 

"  'That  Mr.  Ryland's  claims,  the  justice  of  which  has  been  recognized  by  the  late 
Governor  General,  Lord  Metcalfe,  ought  not  to  be  avoided  or  overlooked,  and  that  he  has 
a  right  to  expect  that  the  contract  entered  into  between  him  and  the  government,  of  which 
he  has  performed  his  part,  should  be  carried  out  according  to  its  terms,  or,  as  that  may 
now  be  impossible,  that  he  should  be  fully  compensated  for  the  non-fulfilment  thereof. 

"  '  In  the  same  year  Lord  Grey,  then  Secretary  of  State  for  the  Colonies,  replied  to 
an  address  founded  on  this  report,  that  neither  he  nor  Jiis  predecessor  disputed  Mr. 
Ryland's  claim  to  compensation  for  whatever  loss  he  may  have  sustained  by  the  sur- 
render of  his  office  as  clerk  of  the  executive  council ;  and  Lord  Grey  directed  Lord 
Cathcart,  then  Governor  General,  'strongly  to  urge  on  the  House  of  Assembly  the 
necessity  of  their  providing  for  the  reasonable  compensation  of  the  claimant.' 

"  It  appears,  therefore,  from  these,  as  well  as  from  other  facts  connected  with  the 
case,  that  Mr.  Ryland  has  failed  hitherto  in  securing  the  satisfaction  of  his  claims,  not 
from  any  dispute  as  to  their  justice,  but  from  difficulties  in  adjusting  the  manner  in 
which  compensation  should  be  found. 

"  Considering  the  peculiar  circumstances  under  which  Lord  Sydenham  was  sent  as 
Governor  General  to  Canada,  and  the  large  powers  with  which,  for  special  purposes,  he 
was  invested,  Her  Maje.sty's  Government  arc  prepared  to  admit  that  the  promise  which 
he  made,  he  had  sufficient  authority  to  make.  They  admit,  further,  that  that  authority 
came  from  the  imperial  government,  and  belonged  to  his  position  as  representative  of 
the  crown.  On  the  other  hand,  it  will  not  be  disputed  that  the  arrangement  which  he 
proposed  to  Mr.  Ryland,  and  which  that  gentleman  was  induced  to  accept,  was  one 
exclusively  connected  with  colonial  aftairs,  and  that  whatever  advantages  attended,  or 
were  expected  to  attend  it,  weie  derivable  l)y  the  colony  alone. 

"  The  peculiarity  of  Mr.  Ryland's  case  does  not  depend  only  on  the  specific  written 
promise  given  by  Lord  Sydenham. 
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"  It  is  further  distinguished  by  the  circumstance  that  that  promise  was  given  in 
order  to  induce  Mr.  Ryland  to  take  a  step  which,  on  the  faith  of  that  promise,  he  did 
take,  and  which  otherwise  he  would  not  have  taken.  He  was  induced  to  resign  an 
office,  of  which  he  was  in  actual  possession  at  the  time. 

"  Thus  the  loss  to  which  he  has  been  since  exposed,  has  arisen  not  merely  from  dis- 
appointed expectations,  but  from  the  sacrifice,  voluntarily  made,  of  advantages  which  he 
had  actually  enjoyed,  and  of  which  he  might  have  retained  possession. 

"  It  cannot  be  satisfactory  either  to  the  imperial  or  to  the  colonial  government, 
that  an  individual  should  be  placed  in  such  a  position  from  such  a  cause,  and  Her 
Majesty'?  Government  hope  that  the  colonial  government  will  readily  co-operate  with 
them  in  finding  a  solution  of  the  difficulty,  which  has  hitherto  impeded  a  satisfactory 
settlement  of  the  case. 

'*  It  appears  to  Her  Majesty's  Government  that  this  object  would  be  best  attained 
by  the  appointment  of  a  commission  to  examine  and  report  upon  the  fair  amount  of 
compensation  which  would  be  due  to  Mr.  Ryland  under  the  terms  of  Lord  Sydenham's 
guarantee. 

"Should  it  appear  from  their  report,  that  a  certain  amount  of  compensation  is 
still  due  to  Mr.  Ryland,  Her  Majesty's  Government  would  be  prepared  to  propose  to 
Parliament  to  share  equally  with  Canada  the  burden  of  providing  tor  the  payment  of 
that  amount  to  Mr.  Ryland." 

1 2.  The  Canadian  Government  acceded  to  the  proposal  that  a  commission  should 
be  appointed,  but  with  the  understanding  that  it  should  not  be  thereby  pledged  to  pay 
any  part  of  the  compensation. 

13.  Mr.  Carter,  Chief  Justice  of  New  Brunswick,  was  appointed  commissioner. 
The  basis  of  that  gentleman's  award,,  which  by  no  means  met  the  expectations  of  Mr. 
Ryland,  was  the  guarantee  of  Lord  Sydenham,  already  quoted.  The  Chief  Justice  in 
his  award  makes  the  following  observations,  viz.  : — 

" The  construction  of  this  guarantee  is  perfectly  clear,  and  free  from  any  doubt. 
It  guarantees  Mr.  Ryland  an  annual  income  of  £515  currency,  to  be  derived  from  the 
emoluments  of  some  public  office,  or  to  be  made  up  from  some  other  source,  in  the 
event  of  these  emoluments  not  being  equal  to  that  amount,  and  in  furtherance  of  such 
guarantee,  the  registrarship  of  Quebec  is  offered  to  Mr.  Ryland," 

3|C  5fC  »K  *!*  'i^  T*  "  T^ 

"  I  proceed  to  state  the  principle  on  which  it  appears  to  me  the  amount  due  to 
Mr.  Ryland,  under  Lord  Sydenham's  guarantee,  should  be  ascertained,  and  the  result 
of  the  application  of  that  principle.  I  have  already  stated  what  appears  to  me  the 
plain  and  obvious  construction  of  that  guarantee,  viz.,  to  secure  Mr.  Ryland  a  clear 
annual  income  of  of  £5 1 5  currency.  It  was,  therefore,  necessary  to  ascertain  in  each 
year,  since  the  giving  of  the  guarantee,  whether  the  profits  of  his  office  have  been  equal 
to  the  amount,  and,  if  not  so,  how  much  has  been  the  deficiency,  wherever  there  has 
been  such  defficiency.  I  think  Mr.  Ryland  should  be  allowed  such  an  amount  as  would 
have  made  up  his  income  for  the  year  to  £515,  and  interest  on  such  amount  from  the 
end  of  each  year.  Mr.  Ryland  has  received,  since  his  relinquishment  of  the  office  of, 
clerk  of  the  executive  council,  the  annual  sum  of  £111  from  the  Canadian  Pension 
Fund,  which,  I  think,  ought,  pro  tanto,  to  be  taken  as  fulfilment  of  the  guarantee. 
The  payment  did  not  commence  till  1845,  when  three  years'  arrears  were  paid,  and,  I 
think,  Mr.  Ryland  should  be  allowed  interest  on  £111  for  these  years.  This  allowance 
seems  to  have  been  suspended  from  the  end  of  1845  till  the  commencement  of  1851, 
when  the  arrears  were  paid,  and  I  think  interest  should  be  allowed  for  that  period.  In 
ascertaining  the  amounts  of  annual  receipts  and  expenditure  in  the  offices  of  Mr.  Ryland, 
at  Quebec  and  Montreal,  I  have  been,  of  necessity,  obliged  to  rely  on  the  returns  made 
to  the  Canadian  Government,  and  the  books  of  the  officers,  nor  have  I  the  least  reason 
to  doubt  the  correctness  of  the  statements  derived  from  these  sources." 
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"  I  annex  to  this  report  a  sheet  marked  (K),  showing  the  manner  in  which  I 
have  ascertained  the  amount  of  £7,735  12s.  6d.  currency,  which  amount  I  beg  to 
report  as  wliat  appears  to  me  the  fair  amount  of  compensation  due  to  Mr.  Ryland. 
under  the  terms  of  Lord  Sydenham's  guarantee,  up  to  the  end  of  the  present  year 
(1656).  I  am  not  at  all  sure  that  my  instructions  require  me  to  go  any  further  than 
this,  but  inasmuch  as  Mr.  Ryland  may  have  further  claims,  under  Lord  Sydenham's 
guarantee,  should  his  office,  in  future  years,  not  yield  him  an  income  of  .£515  currency, 
I  venture  to  make  one  or  two  suggestions  for  the  immediate  settlement  of  future  claims. 
One  mode  which  might  be  adopted,  with  the  sanction  of  the  Canadian  Government, 
would  be  to  increase  Mr.  Ry land's  allowance  nf£lll  per  annum  to  £515  from  the 
Pension  Fund  of  Canada,  on  Mr.  Ryland  resigning  his  present  office.  Should  this  not 
be  practicable,  as  I  find  the  average  amount  for  the  last  seven  years,  chargeable  under 
Lord  Sydenham's  guarantee,  would  be  about  £140  per  annum,  I  should  say  that  if  a 
sum  of  £1,264  7s.  6d.  were  added  to  what  I  have  already  reported  as  due  in  the  past, 
making  in  all  the  gross  sum  of  £9,000  currency,  that  would  be  a  fair  and  proper  amount 
to  be  paid  to  Mr.  Ryland  as  a  final  settlement  of  all  his  claims  under  the  guarantee  of 
Lord  Sydenham,  the  annual  allowance  of  £111  from  the  Pension  Fund  being  of  course, 
continued." 

14.  It  will  be  observed  that  Chief  Justice  Carter  took  the  view  (which  appears  to 
be  clearly  correct)  that  the  compensation  to  be  given  Mr.  Ryland  under  Lord  Syden- 
ham's arrangement  was  as  follows  : — 

1.  That  he  should  become  the  registrar  of  Quebec,  for  which  office  the  registi'arship  of 
Montreal  was  afterwards  substituted. 

2.  That  in  case  the  emoluments  of  the  office  should  in  any  year  not  yield  him  £515 
currency,  being  the  amount  of  the  retiring  allowance  to  which  Mr.  Ryland  was,  at  the 
time  of  the  arrangement,  entitled,  the  amount  should  be  made  up  to  him. 

3.  That  the  Canadian  pension  of  £111  received  by  Mr.  Ryland  should  betaken, 
pro  tanto,  as  a  fulfilment  of  this  guarantee. 

Chief  Justice  Carter,  upon  this  basis,  calculates  the  amount  due  up  to  the  end  of 
1856  at  £7,735  12s.  6d.  currency,  and  being  the  calculation  of  the  emoluments  of  the 
registrarship  of  Montreal  for  the  future,  upon  the  average  of  the  precedine:  seven  years, 
he  estimates  a  gross  sum  of  £1,264  7s.  6d.  as  be'ng  the  capitalized  value  of  the  future 
claims  of  Mr.  Ryland,  by  reason  of  future  deficiencies  in  these  emoluments. 

15.  The  Imperial  Government  declined  to  accept,  in  the  terms  of  Lord  John 
Russell's  despatch,  the  award  of  Chief  Justice  Carter. 

16.  The  Canadian  Government  at  first  declined  to  bear  any  portion  of  the  expense, 
but  ultimately,  on  the  27th  October,  1858,  they  advised  that  Parliantent  should  be 
recommended  to  pay  Mr.  Ryland  one  half  of  the  award.  This  recommendation  was 
made  and  acted  upon.  « 

17.  It  seems  to  them,  that  the  compensation  of  Mr.  Ryland  consisted  in  part  of 
the  office  to  which  he  was  appointed,  and,  in  addition,  of  a  money  payment  to  Tneet  the 
amount  by  which  the  annual  emoluments  of  the  office  might  be  less  than  his  retiring 
allowance  ;  that  the  money  payment  was  finally  settled  by  the  award  of  Chief  Justice 
Carter,  and  that  to  deprive  Mr.  Ryland  of  his  office  would  be  to  disturb  the  arrange- 
ment. 

IS.  It  is  quite  plain  that  the  private  or  vested  interests  of  an  individual  are  not 
to  be  suffered  to  over-ride  the  interests  of  the  public,  and  that  governments  and  h  gis- 
latures  are  entitled,  notwithstanding  the  existence  of  such  private  or  vested  interests, 
to  alter  the  compensation  of  public  officers  in  whatsoever  way  the  public  good  may 
demand  ;  but,  even  when  the  public  officer  has  received  his  appointment  in  the  ordinary 
way,  and  not  as  a  matter  of  contract,  it  seems  to  be  the  general  rule  that  he  should 
receive  reasonsaWle  compensation  for  individual  loss  inflicted  on  him  by  the  change. 

19.  This  rule  is,  however,  subject  to  modification,  when  it  is  considered  that  salaries 
have  become  excessive,  or  that  the  fees  of  an  office  have  increased  beyond  reasonable 
limits,  in  which  cases  reductions  have  occasionally  been  made  without  compensation. 
Besides,  a  violation  of  this  general  rule,  in  matters  purely  local,  would  not,  by  itself, 
furnish  ground  for  disallowance. 
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20.  Mr.  Ryland,  however,  puts  his  case  on  somewhat  a  higher  ground,  pointing 
out  that  he  was  absolutely  entitled  to  a  retiring  allowance  of  a  considerable  amount, 
and  that  it  was,  in  part,  compensation  for  this  allowance,  that  he  received  his  office. 

Interference  with  his  emoluments,  under  such  circumstances,  may  fairly  be  said  to 
be  open  to  objections  more  serious  than  those  which  might  apply  were  he  an  ordinary 
office  holder  ;  and  certainly,  in  case  the  public  good  requires  such  interference,  it  should 
be  accomplished  in  such  a  manner  as  to  do  the  individual  the  least  possible  injury. 

20|-.  By  the  statements  which  the  undersigned  has  quoted  it  would  appear  that, 
under  the  Act  in  question,  Mr.  Ryland's  registration  district  is  to  be  divided  into 
three  parts.  That  the  more  valuable  and  remunerative  divisions  are  to  be  taken 
away,  and  that  he  is,  without  compensation  for  the  loss  of  the  others,  to  remain 
registrar  of  the  least  valuable,  and,  as  he  alleges,  an  absolutely  unremunerative 
division. 

21.  Thus,  both  the  general  rule  to  which  the  undersigned  has  adverted  and  the 
special  circumstances  of  Mr.  Ryland's  case,  appear  to  have  been  ignored. 

No  provision  is  made  to  compensate  him  for  the  loss  he  must  sustain  by  the  with- 
drawal of  any  part  of  his  district. 

Circumstances  may  be  conceived  which  might  justify  the  absence  of  such  a  pro- 
vision ;  but  he  is  not  even  retained  as  the  registrar  of  the  most  valuable  of  the  new 
districts,  and  the  undersigned  is  unable  to  reconcile  with  a  just  appreciation  of  Mr. 
Ryland's  position,  the  abstraction  from  him,  in  order  to  confer  it  on  another,  of  all  that 
makes  his  office  valuable. 

22.  Upon  the  petition  of  the  landed  proprietors,  capitalists  and  other  citizens  of 
Montreal,  the  undersigned  would  observe : 

That  the  signatures  to  the  petition  are  of  the  most  respectable  and  weighty 
character,  and  that  its  representations  do  certainly  deserve  the  greatest  consideration 
at  the  hands  of  those  entrusted  with  legislative  power  in  the  matters  to  which  they 
relate.  These  matters,  however  important,  are  nevertheless  essentially  of  a  local 
character. 

The  representations  should  be  addressed  to  the  government  and  legislature  of  the 
province  of  Quebec,  and  had  they  stood  alone,  the  undersigned  could  only  have  recom- 
mended the  reference  of  the  petitioners  to  the  local  government  and  legislature. 

23.  But  under  the  peculiar  circumstances  which  attend  the  case  of  Mr.  Ryland, 
involving,  as  the  discussions  show,  the  unsettlement  of  arrangements  of  long  standing, 
in  which  the  imperial  a-<  well  as  the  colonial  governments  were  concerned,  raising  also 
plausible  claims  for  consideration,  and,  as  Mr.  Ryland  insists,  strong  claims  for  com- 
pensation at  the  hands  of  the  Imperial  Government,  of  the  Canadian  Government, 
which  is  bound  to  meet  the  pecuniary  liabilities  of  the  late  province,  and  of  the  govern- 
ments of  Ontario  and  Quebec,  which  are  bound  practically  to  indemnify  the  Canadian 
Government  in  respect  of  any  such  pecuniary  liabilities,  the  undersigned,  who  is  dis- 
posed to  believe  that  the  considerations  to  which  he  has  advertfd  cannot  have  been 
brought  to  the  attention  of  the  local  authorities,  would  recommend  that  they  should  be 
afforded  the  opportunity  of  reconsidering  the  legislation  in  question,  with  the  light 
thrown  upon  it  by  the  petitions  and  representations  before  him. 

24.  Such  a  course  will  have  the  incidental  advantage  of  giving  an  opportunity  to 
consider  also  the  representations  of  the  general  petitioners  against  the  legislation. 

25.  The  Act,  although  passed  on  the  23rd  February,  1875,  has  not  yet  been  put  in 
force.  It  would,  therefore  appear  that  there  is  no  urgent  neiiessity  for  its  being  acted 
upon,  and  the  local  legislature  is  summoned  for  despatch  of  business  on  the  10th  day 
of  November  next,  so  that  it  will  be  possible  before  the  period  arrives  for  determining 
as  to  its  disallowance,  to  take  the  sense  of  the  legislature  on  the  question  of  its  amend- 
ment or  repeal. 

The  undersigned  is  not  to  be  understood  as  having  come  to  a  final  conclusion  on 
the  question  whether  Mr.  Ryland  would,  on  the  passing  of  such  an  Act,  have  pecuniary 
claims  capable  of  being  forced  against  the  Government  referred  to,  or  whether  such  an 
Act,  if  passed  with  full  knowledge  and  after  full  consideration  of  the  facts,  should  be 
persistently  disallowed. 
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These  are  questions  which,  he  ventured  to  hope,  would  not  arise,  and  the  authorita- 
tive determination  of  which  it  would,  he  submits,  be  better  to  postpone. 

26.  The  undersigned  recommends  that  a  cop}'  of  the  petition  of  the  inhabitants  of 
Montreal,  to  which  he  has  referred,  and  of  this  report,  should  be  transmitted  to  the 
Lieutenant-Governor  of  Quebec,  for  the  information  of  his  government,  with  the 
request  that  the  subject  should  be  considered,  and  that  his  Excellency  should  be 
informed  before  the  expiration  of  the  time  for  determining  as  to  whether  the  Act  should 
be  disallowed,  of  the  views  of  the  local  government,  and  whether  it  is  prepared  to 
invite  local  legislation  to  repeal  the  Act,  or  to  amend  it  in  any,  and  what  particulars. 


EDWARD  BLAKE, 

Minister  of  Justice. 


His  Honour  the  Lieutenant-Governor  of  Quebec  to  the  Secretary  of  State  of  Canada. 

Government  House,  Quebec,  6th  November,  1876. 

Sir, — I  hastened  to  submit  to  my  government  the  Order  of  the  Honourable  the 
Privy  Council,  bearing  date  the  25th  October  ultimo,  as  well  as  the  report  of  the 
Honourable  the  Minister  of  Justice,  and  the  petition  of  the  citizens  of  Montreal, 
respecting  the  Act  of  the  legislature  of  Quebec,  38  Vict.,  chap.  17:  "To  divide  the 
registration  division  of  Montreal  into  three  Registration  Divisions," — and  upon  the 
advice  of  my  ministers,  the  honourable  members  of  the  executive  council  of  the  pro- 
vince, T  have  the  honour  to  submit  for  the  gracious  consideration  of  his  Excellency  the 
Governor  General,  the  following  remarks  : — 

My  government  has  always  endeavoured,  with  respect  to  the  measures  which  it 
submitted  to  the  legislature  of  the  province  of  Quebec,  to  confine  itself  within  the 
limits  assigned  to  it  by  "The  British  North  America  Act,  1867";  and  the  statute 
respecting  the  registration  division  of  Montreal,  assented  to  on  the  23rd  December 
last,  is,  especially,  wholly  within  the  classes  of  subjects  for  legislation,  which  are  exclu- 
sively assigned  to  it  by  the  imperial  Act  aforesaid  : — 

Before  submitting  to  the  legislature  the  measure  in  question,  my  government  knew 
perfectly  the  position  of  the  former  registrar  of  Montreal ;  but,  in  order  to  become 
acquainted  with  that  position  in  a  more  full  and  satisfactory  manner,  in  order  clearly  to 
ascertain  whether  the  public  interest  demanded  changes  in  the  state  of  afiairs  then 
existing  in  the  registration  division,  and  in  order  to  avoid  committing  an  injustice 
towards  the  registrar,  as  well  as  to  ascertain  the  manner  in  which  the  latter  carried 
out  the  duties  of  his  office,  an  inquiry  was  ordered  by  an  Order  in  Council  of  the  21st 
December,  1874,  and  that  inquiry  closed  on  the  7th  JaiAiary,  1875,  during  the  very 
session  in  which  the  measure  was  introduced. 

From  the  evidence  adduced  in  this  inquiry,  as  well  as  from  the  information  already 
in  the  possession  of  the  government,  the  measure  was  considered  necessary,  and  in  con- 
sequence it  was  submitted  to  the  legislature  and  passed  by  it  on  the  17th  Februarv, 
1876. 

Mr.  Ryland,  who  now  complains  of  this  measure,  had  all  the  time  necessary  to 
present  to  the  Quebec  legislature  the  objections  which  he  alleges  he  has  to  raise  against 
that  legislation,  and  the  allegation  made  by  Mr.  Ryland,  and  by  the  signers  of  the 
petition  submitted  to  his  Excellency  that  this  legislation  was  carried  through  "  in  a 
precipitate  manner,  and  without  regard  for  the  desires  and  interests  of  the  public,"  is 
entirely  gratuitous. 

My  government  maintain  that  the  registration  division,  of  which  Mr.  Ryland  is 
to  remain  titulary,  far  from  being  unremunerative,  yields  and  will  hereafter  continue  to 
yield  an  income,  more  than  sufficient  to  represent  the  pecuniary  equivalent  established 
by  the  award  of  Chief  Justice  Carter,  on  the  guarantee  of  Lord  Sydenham.  And  if 
Mr.  Ryland  had  asked  in  the  ordinary  way  in  such  cases,  the  redress  of  an  alleged 
grievance  of  which  he  complains,  he  would  have  been  allowed  to  furnish  evidence  to  the 
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contrary,  and  to  show  that  his  office,  as  reduced  by  the  new  legislation,  would  no  longer 
represent  that  pecuniary  equivalent. 

Last  Session  (37  Vic),  with  a  new  representation,  resulting  from  the  general  elec- 
tions of  1875,  also  went  by,  without  Mr.  Ryland  thinking  proper  to  enter  any  protest, 
or  make  any  complaint. 

I  shall  take  the  liberty  in  this  connection  of  askino;  his  Excellency's  special  atten- 
tion to  the  strange  course  pursued  by  Mr.  Ryland,  who  refuses  or  neglects  to  submit  his 
grievances  to  the  the  legislative  tribunal  accessible  to  every  citizen,  and  then  comes 
forward  and  asks  for  the  disallowance  of  a  law,  which  he  did  not  think  proper  to  oppose. 
If  Mr.  Ryland  is  suffering  a  wrong,  which  he  maintains  to  have  been  caused  by  an  Act 
of  the  legislature,  should  he  not,  in  the  first  place,  claim  compensation  from  the  power 
which  inflicted  it  on  him  1  While  affirming  the  principle  that  the  government  and  the 
legislature  possess  the  absolute  right  to  determine  the  compensation  to  be  awarded  to 
the  subject  whose  personal  interests  are  injured  by  a  legislative  Act,  the  government 
of  Quebec  maintain  that,  in  this  case,  it  was  not  their  intention,  and  that  they  did  not, 
in  fact,  deprive  Mr.  Ryland  of  the  pecuniary  compensation  which  he  might  claim  in 
virtue  of  Lord  Sydenham's  promise,  and  of  the  award  of  the  commissioner.  Chief 
Justice  Carter.  Far  from  it,  my  government  have,  up  to  this  moment  refrained  from 
acting  on  their  undeniable  right,  which  they  micjht  have  exercised  in  view  of  the  facts 
brought  to  their  knowledge,  of  entirely  cancelling  Mr.  Ryland's  commission  as  a  public 
officer. 

My  government  are  desirous  of  faithfully  respecting  the  engagements  entered  into 
by  those  who  preceded  them  in  power ;  but.  on  the  other  hand,  they  must  jealously 
guard  the  immunities  of  the  provincial  legislature,  when  that  body  acts  within  the 
constitutional  limits  assigned  to  it ;  and  I  respectfully  submit  to  his  Excellency  that,  in 
this  case,  the  legislature  of  Quebec  has  not  over-stepped  those  limits. 

The  essentially  local  character  of  the  measure  not  being  contested,  and  the  facts 
represented  by  Mr.  Ryland  in  support  of  his  petition  being  incorrect,  in  their  most 
important  part,  I  would  respectfully  represent  to  his  Excellency,  that  my  government 
could  not,  with  a  due  regard  to  its  own  dignity,  and  to  the  respect  it  owes  to  the  legis- 
lature, propose  the  repeal  of  the  law  in  question. 

I  desire,  in  conclusion,  to  assure  his  Excellency,  that  the  government  of  the  ])ro- 
vince  of  Quebec  is  quite  disposed  to  do  full  and  entire  justice  to  Mr.  Ryland,  and  that 
the  share  of  obligations  to  which  the  province  is  in  honour  bound  by  the  .engagements 
mentioned  by  the  Honourable  Minister  of  Justice  in  the  report  transmitted  to  me,  has 
hitherto  been,  and  will  hereafter  be,  honourably  and  scrupulously  fulfilled. 

I  have,  ifec, 

ED.  CARON, 

Lieutenant-Governor. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General'  in  Cou7ieU  on  the  16th  November,  1876. 

Department  of  Justice,  Ottawa,  10th  November,  1876. 
To  His  Excellency  the  Governor  General  in  Council  : 

Upon  the  despatch  of  the  Lieutenant-Governor  of  Quebec  of  the  6th  November, 
1876,  referring  to  the  Order  in  Council  of  the  25th  October,  1876,  with  reference  to  the 
Act  for  the  purpose  of  dividing  the  registration  division  of  Montreal  into  three 
divisions,  the  undersigned  begs  to  report  as  follows  : — 

Without  entering  into  a  minute  analysis  of  the  representations,  and  not  desiring 
to  be  understood  as  concurring  in  ail  the  views  put  forward,  the  undersigned  submits 
that  these  representations  give  a  different  complexion  to  the  case  from  that  given  by 
Mr.  Ryland. 
18 
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His  Excellency  has  no  satisfactory  means  for  investigating  further  into  the  accuracy 
of  that  "entleman's  statements,  and  under  the  circumstances,  as  between  the  assertions 
of  a  provincial  government,  and  an  interested  individual,  faith  and  credit  must  be  given 
to  the  representations  of  the  former. 

The  undersigned  is  not  without  apprehension  that  difficulties  may  arise  from  the 
measure  and  he  would  have  felt  greater  embarrassment  as  to  the  course  to  be  recom- 
mended but  for  the  assurances  contained  in  the  Lieutenant-Governor's  despatch,  that 
his  government  is  desirous  of  respecting  faithfully  the  engagements  made  by  the  powers 
which  preceded  it,  and  from  which  it  springs  ;  and  is  altogether  disposed  to  accord  full 
and  entire  justice  to  Mr.  Ryland,  and  that  the  share  of  the  obligations  to  which  the 
province  is  in  honour  bound  by  the  engagements  of  which  the  undersigned  speaks  in 
his  report,  has  been,  and  will  for  the  future  be,  honourably  and  scrupulously  fulfilled. 

The  uadersicned  foresees  the  probability  of  a  divergence  of  opinion  as  to  the  nature 
and  extent  of  the  engagements,  and  of  the  action  of  the  provincial  government  and 
legislature  on  the  question,  but  he  submits  that  it  must,  after  these  assurances,  be 
assumed  that  right  will  be  done. 

The  undersigned  has,  throughout,  fully  recognized  the  local  character  of  the  Act 
in  question,  and  the  view  that  its  policy  is  for  the  consideration  of  the  local  legislature, 
he  submits  that  the  representations  and  assurances  contained  in  the  Lieutenant-Governor's 
despatch  so  far  mitigate,  even  though  they  may  not  altogether  remove,  the  special  diffi- 
culties adverted  to  in  his  former  report,  as  to  render  it  proper  not  to  interfere  with  the 
operation  of  the  Act,  and  he  recommends  accordingly. 

He  recommends  further,  that  Mr.  Ryland  should  be  informed  that  his  Excellency 
has  not  thought  tit  to  exercise  the  power  of  disallowance  in  reference  to  this  Act. 

EDWARD  BLAKE, 

Minister  of  Justice. 

Jieport  of  the  Uonourable  the  Minister  of  Justice,  aiiproved  hy  His  Excellency  the  Gover- 
nor General  in  Council  on  the  16th  November,  1876, 

Department  of  Justice,  Ottawa,  19th  October,  1876. 
To  His  Excellency  the  Governor  General  in  Council : 

With  reference  to  the  statutes  of  Quebec,  passed  in  the  fourth  session  of  the  second 
legislature  (38th  Vic),  1875,  the  undersigned  begs  to  report  as  follows  : — 

Chapter  28.  "  An  Act  to  amend  the  Act  concerning  the  erection  and  division  of 
parishes  and  the  building  and  repairing  of  churches,  parsojiage  houses  and  church  yards 
and  fabrique  meetings  (C.S.L.C,  cap.  18)  and  to  detach  a  certain  territory  from  the 
mission  of  the  Ijake  of  the  Two  Mountains,  and  to  annex  the  same  to  the  parish  of  the 
patronage  of  St.  Joseph,  for  civil  purposes." 

This  Act  alters  some  provisions  of  the  Consolidated  Statutes  for  Lower  Canada, 
chapter  18,  regulating  the  procedure  for  the  erection  and  division  of  parishes,  and  the 
building  and  repairing  of  churches,  ifec,  by  permitting  the  revocation,  on  the  demand  of 
the  majority  of  the  inhabitants,  of  the  decree,  allowed  by  the  commissioners  in  such  mat- 
ters, and  by  making  some  minor  amendments.  The  4th  section  provides  that  a  part  of 
the  territory  should  be  detached  from  the  mission  of  the  Lake  of  Two  Mountains  and 
attached  to  the  parish  of  the  patronage  of  St.  Joseph  for  all  civil  purposes,  as  described 
in  the  canonical  decree  of  the  Bishop  of  Montreal  bearing  date  the  26th  August,  1874. 
This  section  appears  in  effect  to  accomplish  a  change  which  could  have  been  made  under 
certain  regulations  by  the  existing  law.  Somewhat  similar  legislation  has  already  taken 
place,  as  appears  by  the  Consolidated  Statutes  already  referred  to  ;  the  undersigned 
refers  to  his  observations  to  Ije  made  with  reference  to  chapter  29,  and  does  not  recom- 
mend any  interference  with  the  operation  of  the  statute. 

Chapter  2(>.  "  An  Act  to  amend  chapter  18  of  the  Consolidated  Statutes  of  Lower 
Canada." 
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This  Act,  after  reciting  that  the  civil  erection  under  the  chapter  referred  to,  of 
certain  parishes  situated  partly  in  the  county  of  Hochelaga,  would  have  the  effect  of 
establishing  new  municipalities  in  a  territory  already  organized  for  municipal  purposes, 
and  that  it  is  not  advisable  that  the  civil  erection  of  such  parishes  should  produce  such 
effect,  declares  these  parishes  to  be  and  recognizes  them  as  Catholic  parishes,  to  the 
same  effect  as  if  they  had  been  recognized,  erected  and  ratified  for  all  civil  purposes, 
under  the  statute  referred  to,  save  that  nothing  in  the  Act  is  to  have  the  effect  of 
modifying  in  any  manner,  the  limits  of  the  city  of  Montreal  and  of  the  several  other 
municipalities  in  which  such  parishes  are  situated,  and  that  .such  municipalities  are  to 
continue  to  exist  with  their  limits  and  extent,  as  if  the  Act  had  not  been  passed. 

The  3rd  section  provides  that  each  parish  thus  recognized,  is  so  recognized  subject 
to  the  provisions  contained  in  the  decree  of  erection  relating  to  it,  as  amended  by  the 
Holy  See  and  published  in  1874  in  such  parish.  This  provision,  applying  as  it  does  to 
a  decree  already  known  and  published  in  its  amended  form,  appears  to  be  founded  sub- 
stantially on  precedents  to  be  found  in  the  Consolidated  Statutes  of  Lower  Canada. 

The  legislature  must  be  presumed  to  have  confirmed  these  instruments  after  due 
consideration  of  their  effect. 

Some  misapprehension  has  been  created  as  to  the  meaning  of  this  clause,  from  the 
inaccurate  description  of  the  clause  used  in  the  breviate,  which,  however,  of  course  does 
not  alter  its  true  operation. 

The  4th  section  provides  that  the  meetings  for  the  election  of  churchwardens,  for 
the  rendering  of  accounts,  and  for  all  purposes  requiring  general  parish  meeting  in  these 
parishes,  shall  consist  of  the  old  and  the  new  churchwardens,  and  of  the  persons  elected 
in  compliance  with  the  ordinance  of  the  bishop,  to  form  the  board  or  body  of  the  fabrique. 

This  section  appears  to  provide  for  these  particular  parishes,  a  different  system  from 
that  which,  under  the  Consolidated  Statutes,  is  applicable  to  Roman  Catholic  parishes 
generally,  throughout  Quebec,  though  the  exact  nature  and  extent  of  the  divergence  is 
not  disclosed. 

The  attention  of  the  undersigned  has  been  called  to  a  probable  inconvenience  which 
would  arise  from  a  departure,  in  particular  cases,  from  the  general  well-known  and  satis- 
factory system  provided  by  the  statute,  but,  however  grave  this  inconvenience  may  be, 
the  undersigned  presumes  that  this  enactment  (made,  as  it  was,  with  reference  to  a 
certain  specified  ordinance)  was  framed  after  due  investigation  and  after  due  opportu- 
nity given  to  the  parties  affected,  to  present  their  views,  and  upon  particular  ascer- 
tained circumstances  differing  these  from  the  other  parishes,  and  the  undersigned  does 
not  recommend  an}^  interference  with  the  operation  of  the  statute. 


EDWARD  BLAKE, 

Minister  of  Justice. 


Eeport  of  the  Hononrahle  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  21st  of  November,  1876. 

Department  of  Justice,  Ottawa,  20th  November,  1876. 

With  reference  to  the  minute  of  council  of  25th  October,  1876,  upon  the  subject  of 
certain  of  the  Quebec  Statutes,  38  Victoria,  1875,  the  undersigned  begs  to  report  that 
no  communication  beyond  a  formal  acknowledgment  having  been  received  from  the 
Lieutenant-Governor  of  Quebec,  with  reference  to  the  observations  made  in  the  report 
of  the  undersigned  approved  by  the  said  minute,  a  telegram  was,  on  the  13th  instant, 
despatched  by  the  Secretary  of  State  to  the  Administrator  of  Quebec,  as  follows  :— 

"  Please  inform  me,  for  the  information  of  his  Excellency,  whether  it  is  proposed, 
with  reference  to  the  order  in  council  of  25th  October,  1876,  relative  to  the  provincial 
Acts  of  1875,  to  promote  amendatory  legislation  with  respect  to  the  Acts  objected  to, 
particularly  chapters  79  and  SI.     Please  reply  by  telegraph." 

To  which  was  received,  on  the  next  day,  the  following  reply  : — 
18^ 
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"  In  answer  to  your  telegram  of  yesterday,  I  beg  to  state,  for  the  information  of 
his  Excellency,  that  a  reply  to  the  order  in  council  of  the  25th  of  October  last,  relating 
to  Acts  of  the  province  of  Quebec,  passed  in  1876,  is  in  course  of  preparation,  and  will 
shortly  be  forwarded. 

"  Amendments  to  chapters  79  and  81  will  be  proposed  and  passed  during  the 
present  session." 

Thereupon  the  following  telegram  was  despatched  by  the  Secretary  of  State  to  the 
Administrator : — 

"  Reply  referred  to  in  your  telegram  to-day  should  be  forwarded  at  earliest  moment 
so  that  his  Excellency  may  consider  it  before  the  time  for  dealing  with  the  Act  expires. 
His  Excellency  trusts  reply  will  be  mailed  to-morrow." 

And  this  day  has  been  received  a  despatch  from  the  administrator,  repeating  the 
information  contained  in  the  telegram,  that  it  was  the  intention  of  the  government  of 
the  province  of  Quebec  to  submit  to  the  legislature  bills,  with  a  view  to  amending 
chapters  79  and  81  of  the  Acts  referred  to. 

No  communication  has  been  made  as  to  the  intention  of  the  government  with  re- 
ference to  some  other  Acts  objected  to,  and  the  time  within  which  disallowance  can  take 
place  expires  so  shortly,  that  it  is  necessary  to  deal  at  once  with  the  matter. 

It  would  have  been  more  satisfactory  had  fuller  information  been  conveyed  to  his 
Excellency  as  to  the  intentions  of  the  provincial  government  with  reference  to  the  sev- 
eral Acts  objected  to,  but  liaving  regard  to  the  communications  which  have  been  received 
and  to  the  nature  of  his  objections,  the  undersigned  recommends,  in  reliance  upon  the 
assurances  contained  in  these  communications,  that  the  several  Acts  should  be  left  to 
their  operation. 

It  is  proper  to  add  that,  although  in  the  telegraph  communication  to  the  adminis- 
trator, special  attention  was  called  to  two  of  the  statutes,  in  consequence  of  the  character 
of  the  objections  taken  to  them,  these  are  not  the  only  Acts  objected  to,  and  it  is  hoped 
that  the  attention  of  the  government  will  be  also  directed  to  the  other  Acts  objected  to.  * 

The  undersigned  recommends  that  the  result  of  this  report  be  communicated  to  the 
Lieutenant-Governor  of  Quebec. 

EDWARD  BLAKE, 

Minister  of  Justice, 
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1st  Session — 3rd  Legislature. 


Report  of  the  Honourable  the  Minister  of  Justice,  apjyroved  hy  His  Excellency  the  Governor 
General  in  Cotincil  on  the  25th  October,  1876. 

Department  op  Justice,  Ottawa,  22nd  September,  1876. 

With  reference  to  the  statutes  of  the  legislature  of  Quebec,  passed  in  the  38th 
Victoria,  1875,  the  undersigned  begs  to  report  as  follows  : — 

The  following  Acts  do  not  appear  to  call  for  remark,  or  for  the  exercise  of  the 
power  of  disallowance  :— Chapters  1,  3,  4,  8  to  18,  21  to  32,  34,  37  to  40,  44,  46  to  49, 
51  to  55,  57  to  59,  61,  65  to  75,  and  77  to  88  inclusive. 

Chapter  2.  "  An  Act  respecting  the  construction  of  the  Quebec,  Montreal  and 
Occidental  Railway." 

This  Act  provides  for  the  construction,  as  a  public  work  of  the  province  of  Quebec, 
of  a  railway  from  the  port  of  Quebec  to  such  point  in  the  county  of  Pontiac  as  may  be 
most  suitable  for  connecting  hereafter  the  said  railway  with  the  subsidized  portion  of  the 
Canada  Central  Railway,  and  with  any  other  railway,  as  the  Lieutenant-Governor  in 
Council  may  hereafter  decide. 

The  22nd  section  authorizes  the  commissioners  to  make  arrangements  with  the  Can- 
ada Central  Railway  Company,  for  the  extension  of  the  Canada  Central  Railway  from 
the  eastern  terminus  of  the  subsidized  portion  thereof  as  may  be  selected,  to  the  Ottawa 
river,  opposite  the  western  terminus  of  the  railway  thereby  authorized  to  be  constructed, 
or  for  the  construction  of  a  bridge  over  the  said  river,  or  to  make  arrangements  for  the 
transit  of  rolling  stock,  etc.,  over  the  Canada  Central  and  Canada  Pacific  Railways. 

The  Act  does  not  purport  to,  nor  could  the  local  legislature,  give  power  to  the 
Canada  Central  Railway  Company,  to  enter  into  the  contemplated  arrangements,  and 
though  it  may  perhaps  be  questionable  whether  the  authority  given  to  the  Commis- 
sioners is  not  more  extensive,  than  can  properly  be  given  by  the  provincial  legislature, 
yet  having  regard  to  the  23rd  section,  which  expressly  contemplates  the  authorization 
by  the  Parliament  of  Canada  of  any  construction  outside  of  the  province  of  Quebec  by 
the  commissioners,  the  undersigned  does  not  recommend  the  disallowance  of  the  Act. 

The  43rd  section  invests  the  railway  to  be  constructed  under  the  Act,  so  far  as 
tthe  legislature  can  do  so,  with  all  the  rights,  franchises,  &c.,  granted  by  the  Parliament 
I  of  Canada,  to  the  Montreal,  Ottawa  and  Western  Railway  Company. 

It  would  seem  that  the  local  legislature  cannot  affect  the  transfer  of  the  franchises, 
■  and  some,  at  any  rate,  of  the  rights  granted  by  the  Parliament  of  Canada  to  the  Mon- 
treal, Ottawa  and  Western  Railway  Company,  and  therefore  this  clause,  althrough 
guarded  in  its  language,  is  not  free  from  objection. 

Chapter  5.  "  An  Act  to  amend  the  Act  38  Victoria,  chap.  4,  respecting  the  Manu- 
[facture  of  Sugar  from  Beet  Root." 

This  Act  increases  to  $7,000  from  $5,000  the  annual  subsidy  for  this  purpose. 
The  undersigned  refers  to  his  report  upon  the  original  Act,  [See  ante  page  261),  but 
does  not  recommend  disallowance. 

Chapter  6.  "  An  Act  to  further  amend  the  Quebec  License  Act  (34  Vic,  chap. 
2),  and  the  several  Acts  amending  the  same,  and  to  extend  the  application  thereof." 
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This  Act  contains  some  provisions  open  to  the  same  questions  as  has  been  already 
stated  in  several  reports  to  be  suh  judice,  as  to  the  competency  of  the  local  legisla- 
tures to  afiect  trade  and  commerce  by  such  legislation. 

The  undersigned  suggests  that,  for  the  reasons  given,  in  other  cases,  the  Act  should 
not  be  interfered  with. 

Chapter  20.  "  An  Act  respecting  the  compilation  of  Statistics  of  Births,  Marriages 
and  Causes  of  Death  in  the  Province." 

This  Act  deals  with  the  subject  of  statistics,  but  similar  legislation  has  been 
suffered  to  go  into  operation  in  other  provinces,  and  the  undersigned  recommends  that 
this  Act  sliould  be  left  to  its  operation. 

Chapter  33.  "  An  Act  to  amend  and  consolidate  the  various  Acts  respecting  the 
Notarial  Profession  in  this  Province." 

Section  7  provides  that  any  person  assaulting  a  notary  in  the  execution  of  his 
duty,  or  opposing  him  therein,  is  guilty  of  a  misdemeanour,  and  may,  on  conviction,  be 
condemned  to  the  same  punishment,  as  if  he  had  been  convicted  of  an  assault  on  a  peace 
or  revenue  officer  in  the  execution  of  his  duty.  This  section  trenches  upon  the 
Criminal  Tjaw,  and  the  undersigned  recommends  that  the  attention  of  the  Lieutenant- 
Governor  should  be  called  to  it,  with  a  view  to  its  repeal,  before  the  time  arrives  within 
which  the  Act  can  be  disallowed. 

Chapter  41.  "An  Act  to  annex  certain  portions  of  the  Township  of  Shawinigan, 
in  the  County  of  St.  Maurice,  to  the  Parish  of  St.  Flore,  in  the  County  of  Champlain, 
for  School,  Municipal  and  Registration  purposes,  and  for  the  purposes  of  Parliamentary 
representation." 

The  undersigned  refers  to  his  report  upon  chapter  7  of  the  statutes  of  the  preceding 
session,  {See  ante  pages  261  &  262),  with  reference  to  the  use  of  the  word  "  parliament- 
ary," and  recommends  that  the  attention  of  the  Lieutenant-Governor  be  called  to  the  sec- 
tion, with  a  view  to  its  amendment. 

Chapter  42.  "  An  Act  to  detach  a  certain  portion  of  the  County  of  Lotbiniere  and 
to  annex  it  to  the  County  of  Beauce,  for  School,  Municipal  and  Registration  purposes, 
and-  those  of  Parliamentary  representation,  and  to  civilly  erect  the  Parish  of  St. 
Severin." 

The  use  of  the  word  "  parliamentary  "  is  objectionable,  as  suggested  with  reference 
to  chapter  41  ;  and  the  undersigned  suggests  the  adoption  of  the  same  course. 

By  this  Act  the  parish  of  St.  Severin,  as  erected  for  religious  purposes  by  a  decree 
of  the  20th  September,  1872,  of  the  Archbishop  of  Quebec,  is  recognized  in  as  full 
and  complete  a  manner  for  all  civil  purposes  whatever,  as  if  it  had  been  erected  under 
Chapter  18  of  the  Consolidated  Statutes  of  Lower  Canada. 

Tlie  undersigned  refers  to  the  remarks  he  has  alread3i,  made  in  his  reports  on  the 
statutes  of  this  and  of  the  preceding  session  on  similar  legislation,  and  recommends  that 
this  provision  should  be  left  to  its  operation. 

Chapter  43.  "  An  Act  to  detach  a  certain  part  of  the  County  of  Bellechasse  and  to 
annex  the  same  to  the  County  of  Montmagny  for  Parliamentary,  Registration,  Muni- 
cipal and  School  purposes,"  is  objectionable  in  its  title,  and  in  the  language  used  in  the 
1st  and  3rd  sections,  for  the  reasons  referred  to  in  the  case  of  chapter  41,  and  the 
undersigned  recommends  the  adoption  of  the  same  course. 

Chapter  45.  "  An  Act  to  erect  the  Villaj^e  of  Bagotville  in  a  separate  munici- 
pality." 

Section  4.  "  The  municipal  council  of  the  said  village  may  impose  upon  mer- 
chants and  traders,  strangers  to  the  said  municipality,  and  who  trade  there,  such  duties 
and  taxes  jis  the  council  may  deem  expedient,  and  compel  them  Uj  pay  for  their  license 
the  sum  so  imposed." 

Under  this  section  taxation  of  an  extremely  objectionable  kind  might  take  place, 
and  the  undersigned  would  be  disposed  to  recommend  that  the  attention  of  the 
Lieutenant-Governor  should  l>e  called  to  the  section,  with  a  view  to  its  repeal  or 
amendment,  but  for  the  fact  that  several  provincial  Acts  had  been  left  to  their  oper- 
ation, giving  somewhat  similar  powers  to  councils  of  municipalities ; 
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Ur^der  these  circumstances,  it  seems  better  not  to  interfere  with  legislation  of  the 
same  character,  when  confined  to  the  action  of  municipal  bodies,  at  any  rate,  until 
experience  demonstrates  that  an  improper  use  is  being  made  of  the  power ;  but  the 
undersigned  thinks  that  any  extension  of  the  principle,  not  sanctioned  by  previous 
precedents,  would  require  grave  consideration. 

Chapter  50.   "  An  Act  to  incorporate  the  City  of  Sherbrooke." 

Section  33,  subsection  4,  which  authorizes  the  council  to  pass  by-laws  for  prevent- 
ing thefts  and  depredations  which  may  be  committed  at  any  fire  in  the  city,  and  for 
punishing  any  person  who  shall  resist  or  ill-treat  any  officer  or  member  of  the  council, 
appears  to  trench  upon  the  criminal  law. 

Section  43  provides  for  the  punishment  of  proprietors  or  agents,  willfully  granting 
false  certificates  or  receipts,  and  tenants  presenting  false  certificates  or  receipts,  the 
offence  would  seem  to  come  within  section  110  of  the  Larceny  Act,  and  the  section 
appears  to  trench  upon  the  criminal  law. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  should 
be  called  to  these  sections. 

Chapter  56.  "  An  Act  to  amend  the  Act  incorporating  the  Montreal,  Portland  and 
Boston  Railway  Company." 

By  the  Act  of  the  legislature  of  Quebec,  35  Victoria,  chap.  29,  1871,  the  Mon- 
treal, Chambly  and  Sorel  Railway  Company  was  incorporated  for  the  purpose  of  con- 
structing a  railway  from  Sorel,  by  Chambly,  to  Montreal,  and  from  Montreal  to  the 
province  line  at  or  near  Philipsburg,  with  the  right  of  constructing  the  railway  on 
either  or  partly  on  lx)th  sides  of  the  river  Richelieu,  and  for  building  a  bridge  across 
that  river,  with  certain  provisions  with  reference  to  the  Grand  Trunk  Railway. 

By  the  Act  of  the  same  legislature,  (1872)  36  Vic,  chap.  46,  some  minor  amend- 
ments were  made  in  the  Act  of  incorporation. 

By  the  Act  of  the  Parliament  of  Canada,  36  Vic,  chap.  87,  (1873)  it  was  recited 
that  the  railway  company,  incorporated  under  an  Act  of  the  legislature  of  the 
province  of  Quebec,  had  prayed  for  power  to  issue  promissory  notes,  and  to  enter  into 
and  conclude  agreements  and  arrangements  with  foreign  railway  companies  ;  and  it  was 
enacted  as  follows  : — 

1 .  The  railway  was  declared  to  be  a  work  for  the  general  advantage  of  Canada. 

2.  The  company  was  empowered  to  become  parties  to  promissory  notes  and 
bills  of  exchange  for  sums  not  less  than  $100;  any  such  promissory  note,  made  or 
endorsed,  and  any  such  bill  of  exchange  drawn,  accepted  or  endorsed  by  the  presi- 
dent or  vice-president  of  the  company,  and  countersigned  by  the  secretary  and  treasurer 
of  the  company,  and  under  the  authority  of  a  majority  of  a  quorum  of  the  directors,  to 
be  bindin'^  on  the  company  ;  such  note  or  bill  of  exchange  to  be  presumed  to  have  been 
made  with  proper  authority  until  the  contrary  be  shown  ;  in  no  case  was  it  necessar}"  to 
have  the  seal  of  the  company  affixed  to  any  such  note  or  bill  of  exchange,  nor  were  the 
president  or  vice  president,  or  the  secretary  and  treasurer  individually  responsible  for 
the  same  in  any  manner,  unless  when  issued  without  the  authority  of  the  board  of 
directors — ^such  promissory  notes  or  bills  of  exchange  wei"e  not  to  be  payable  to  bearer, 
or  to  be  of  a  nature  to  be  used  as  money,  or  as  the  bill  or  note  of  a  bank. 

3.  The  railway  company  was  empowered  to  lease  the  railway  in  whole  or  in  part, 
or  for  leasing  to,  or  from,  any  Canadian  or  foreign  railway  company  any  railway,  or  any 
part  thereof,  or  for  leasing  from  such  company  or  companies,  any  bridges,  ttc,  and  also 
gives  other  powers. 

By  an  Act  of  the  Parliament  of  Canada,  passed  in  1875,  (36  Vic,  chap.  70)  the  name 
of  the  company  was  changed  to  the  "  Montreal,  Portland  and  Boston  Railway  Company." 

The  Act  now  under  consideration  makes  some  changes  in  the  Act  of  incorporation, 
and  gives  some  powers  to  the  directors  of  the  company. 

By  the  "  British  North  America  Act,"  section  92,  the  powers  of  provincial  legisla- 
tures, with  reference  to  local  works  and  undertakings,  are  expressly  declared  not  to 
extend  to  the  works  which,  before  or  after  their  execution,  are  declared  by  the  Parlia- 
ment of  Canada  to  be  for  the  advantage  of  Canada,  or  for  the  advantage  of  two  or  more 
of  the  provinces. 
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The  embarrassment  and  confusion  which  would  result  from  concurrent  legislation, 
under  the  circumstances  detailed,  are  too  obvious  for  argument. 

The  undei-signed  recommends  that  the  attention  of  the  Lieutenant-Governor  should 
be  called  to  this  Act,  with  a  view  to  its  repeal  before  the  time  arrives  within  which  it 
must  be  disallowed. 

Chapter  60.   "  An  Act  to  incorporate  the  Patriotic  Insurance  Company  of  Canada." 

The  7th  section  of  this  Act  authorizes  the  company  to  make  contracts  of  life  insur- 
ance with  any  person  or  persons,  and  to  carry  on  the  business  of  life  insurance  in  all 
branches  and  modes  of  conducting  the  same,  and  on  any  plan  or  principle  as  the  directors 
may  determine  and  direct,  and  generally  to  enter  into  any  transaction  depending  upon 
the  contingency  of  life^  and  on  all  other  transactions  usually  entered  into  by  life  insur- 
ance companies,  and  also  to  insure  against  loss  by  fire  or  the  perils  of  the  sea  and  inland 
navigation. 

Upon  this  Act  the  undersigned  refers  to  his  report  upon  chapter  81  of  the  Statutes 
of  Quebec  of  the  preceding  session,and  recommends  that  the  attention  of  the  Lieutenant- 
Governor  should  be  called  to  the  wording  of  this  clause,  with  a  view  to  its  amendment, 
so  as  to  limit  the  operation  of  this  company  before  the  time  arrives  for  deciding  as  to  its 
disallowance. 

The  27th  section  provides  that  any  secretary,  clerk  or  other  officer  of  the  company, 
guilty  of  any  designed  fraud  or  falsehood  in  any  matter  or  thing  pertaining  to  his  office 
or  duty,  shall  be  guilty  of  a  misdemeanour,  and  an}'  person  falsely  personating  another, 
at  any  election  of  directors  for  the  company,  or  signing,  or  affixing  the  name  of  any  other 
person,  a  member  of  the  company,  to  any  appointment  of  a  proxy,  shall  be  guilty  of  a 
misdemeanour. 

The  28th  section  provides  that  in  any  suit  and  prosecution  in  which  the  company 
may  be  at  any  time  engaged,  any  officer  or  stockholder  in  the  said  company  shall  be  a 
competent  witness. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  should 
be  called  to  these  sections,  with  a  view  to  the  repeal  of  section  27,  and  the  amendment 
of  section  28,  as  trenching  on  the  criminal  law. 

Chapter  62.  "An  Act  to  cliange  the  name  of  'The  Provincial  Permanent  Building 
Society '  to  that  of  '  The  Provincial  Loan  Company,'  and  to  extend  the  powers  thereof." 

The  9th  section  authorizes  the  company  to  make  advances  to  any  person,  itc,  upon 
securities,  at  such  rates  of  discount  or  interest  as  may  be  agreed  upon.  The  11th  sec- 
tion authorizes  the  company  to  receive  money  on  deposit,  and  also  to  pay  such  rate  of 
interest  as  may  be  deemed  advisable. 

It  is  questionable  whether  this  is  not  an  interference  with  the  law  of  interest,  and 
ultra  vires,  and  the  undersigned  suggests  that  the  attention  of  the  Lieutenant-Governor 
should  be  called  to  it.     •  ■* 

Chapter  63.  "An  Act  to  change  the  name  of  the  'Montreal  Permanent  Building 
Society '  to  that  of  the  '  Montreal  Loan  and  Mortgage  Company,'  and  to  extend  the 
powers  thereof." 

The  11  th  section  authorizes  the  company  to  receive  money  on  deposit,  and  to  issue 
debentures  bearing  such  rat«  of  interest  as  may  be  deemed  advisable. 

To  this  provision  the  observation  made  on  chapter  62  applies. 

Chapter  64.  "  An  Act  respecting  a  company  incorporated  under  the  name  of  '  Le 
Credit  Foncier  du  Bas-Canada.' "  The  preamble  recites  that,  whereas,  the  company,  a 
bocly  politic  and  corporate,  and  duly  incorporated  under  the  Statutes  of  Canada,  36  Vic- 
toria, chap.  102,  have,  by  petition,  represented  that  it  is  in  the  interest  of  such  corpora- 
tion, as  well  as  in  that  of  the  public,  that  their  Act  of  incorporation  should  be  recognized 
by  the  legislature  of  Quebec,  and  the  powers  granted  to  them  should  be  confirmed  and 
legalized  within  the  province  of  Quebec,  in  so  far  as  that  legislature  can  «rrant  powers 
to  the  said  corporation,  and  that  great  advantages  would  result  to  the  public,  kc,  and 
have  prayed  for  the  passing  of  an  Act  recognizing  that  incorporation,  and  confirming, 
within  the  limits  of  the  province,  the  powers  (Conferred  upon  them,  in  so  far  as  this 
legislature  can  grant  such  powers ;  and,  whereas,  it  is  expedient  to  grant  the  prayer  of 
the  said  petition.     The  enacting  clauses  carry  out  the  preamble.     It  seems  objectionable 
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that  a  provincial  legislature  should  profess  to  re-grant  to  a  Canadian  company,  the 
powers  with  which  the  Canadian  Parliament  has  invested  it.  Such  a  course  is  calcu- 
lated to  cast  doubt  upon  the  Parliament  of  Canada,  and  to  create  embarrassment  in 
deciding  to  which  legislature,  in  fact,  the  company  owes  its  powers,  while  it  is  difficult 
to  see  any  good  purpose  to  be  answered  by  such  a  procedure. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  should 
be  called  to  these  observations. 

Chapter  66.  "  An  Act  to  authorize  the  V.  Hudon  Cotton  Mill  Company,  Hochelaga, 
to  issue  debentures  on  the  security  of  the  property  of  the  said  company,  and  for  other  pur- 
poses." 

Section  2,  subsection  4,  provides  that  a  by  law  of  the  company  shall  contain  the  time 
and  place  of  payment  of  such  debentures,  and  the  coupons  thereof,  and  the  rate  of  interest, 
not  exceeding  eight  per  cent,  that  they  bear.  The  9th  section  provides  that  every  deben- 
ture issued,  as  aforesaid,  shall  be  recoverable,  although  negotiated  at  a  rate  more  than  six 
per  cent  per  annum.  The  undersigned  submits  that  the  attention  of  the  Lieutenant- 
Governor  should  be  directed  to  these  sections,  which  seem  objectionable,  as  trenching 
upon  the  law  of  interest. 

Chapter  76.   "  An  Act  to  incorporate  the  Musical  Band  of  the  Village  of  Lauzon." 

This  Act  provides  that  the  association  shall  have  the  right  to  ordain  that  any 
musician,  whose  conduct  shall  be  irregular,  shall  leave  the  band,  and  return,  within  a 
delay  of  eight  days,  into  the  hands  of  the  bandmaster,  the  instrument  which  he  has 
received  from  the  society,  under  the  penalty  of  a  fine  of  not  more  than  two,  or  less  than 
one  dollar  for  each  day  during  which  he  shall  so  refuse  and  neglect  to  return  the  said 
instrument,  after  the  expiring  of  the  said  delay,  or  of  imprisonment  for  thirty  days,  or 
of  both  at  once,  in  the  discretion  of  the  judge,  the  said  fine  recoverable  to  the  benefit  of 
the  said  musical  band  in  the  ordinary  manner.  It  seems  extremely  inconvenient  to 
confer  upon  such  a  corporation  as  this  the  power  of  passing  a  by-law  under  which  the 
subject  may  be  imprisoned  for  a  period  of  thirty  days  ;  such  a  power,  if  delegated  at  all, 
should,  it  would  seem,  be  delegated  only  to  municipal  bodies. 

The  undersigned  submits  that  the  attention  of  the  Lieutenant-Governor  should  be 
called  to  this  Act,  with  a  view  to  its  amendment  before  the  time  arrives  within  which 
it  can  be  disallowed. 

Upon  chapters  7  and  19,  the  undersigned  proposes  to  report  separately. 


EDWARD  BLAKE, 

Minister  of  Justice, 


Memorial  of  Insurance  Age7it.%  (tc,  to  Secretary/  of  State. 

Montreal,  20th  April,  1876. 

Sir, — We  beg  leave  respectfully  to  refer  you  to  a  petition  to  his  Excellency  the 
Governor  General,  presented  by  the  several  insurance  companies  therein  mentioned, 
doing  business  within  the  province  of  Quebec,  and  complaining  of  the  enactment  by 
the  legislature  of  the  province  of  Quebec,  of  an  Act,  intitutled :  "  An  Act  to  compel 
assurers  to  take  out  a  license,"  and  further  to  solicit  his  Excellency's  attention  to  the 
prayer  of  the  said  petition. 

That  at  the  time  the  said  petition  was  presented  to  his  Excellency,  the  statutes  of 
the  last  session  of  the  legislature  of  the  province  of  Quebec  had  not  been  communicated 
to  him  or  to  his  advisers.  And  we  understood  that  it  was  therefore  impossible  to  take 
the  prayer  of  the  said  petition  into  consideration  at  the  time.  But  that,  as  since  that 
period,  the  Acts  of  the  said  legislature,  during  the  said  last  session  thereof,  have  been 
officially  promulgated  and  circulated,  under  the  authority  of  the  government  of  the 
province  of  Quebec,  we  presume  that  the  difficulty  in  the  consideration  of  the  question 
which  then  existed  is  now  removed. 
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We  have  the  honour  respectfully  to  remark,  that  a  further  examination  of  the  said' 
Act  and  of  its  effects  have  fully  convinced  the  signers  of  the  said  petition  that  the  repre- 
sentations contained  in  it  were  rather  under  than  over  stated,  as  to  the  injurious  and 
arbitrary  character  of  the  said  legislation,  and  as  an  instance  of  the  extent  to  which  trade 
will  be  aflFected  by  the  operation  of  that  Act,  your  petitioners  beg  leave  to  mention  that 
five  of  the  companies  whose  names  are  appended  to  the  said  petition  will  be  taxed  under 
its  provisions  to  the  extent  of  about  $3,000  each  per  annum ;  an  amount  which,  we 
venture  to  say,  is  unparalleled  in  the  history  of  similar  legislation. 

We  therefore  most  respectfully  beg  that  his  Excellency  will  bi3  most  graciously 
pleased  to  take  the  said  Act,  and  the  prayer  of  the  said  petition  into  consideration,  and 
will  disallow  the  said  Act  as  unconstitutional. 


We  have,  etc., 

GILLESPIE,  MOFFATT  &  CO., 

Agents  "  Phcenix." 


Memorial  of  Representatives  of  Insuro.nce  Companies. 

To  the  Right  Honourable  Sir  Frederick  Temple,  Earl  of  Dufferin,  Viscount  and  Baron 
Clandeboye,  etc.,  Knight  Commander  of  the  Most  Honourable  Order  of  the  Bath, 
Governor  General  of  Canada  and  Vice- Admiral  of  the  same  : 

The  petition  of  the  undersigned  representatives  of  insurance  companies  transacting 
business  in  Canada,  respectfully  showeth  : — 

That  your  petitioners  are  the  chief  agents  and  accredited  managers  of  the  under- 
mentioned insurance  companies,  having  their  principal  office  or  place  of  business  at 
the  cities  of  Montreal,  Quebec  or  Toronto,  and  carrying  on  their  business  throughout 
the  Dominion  of  Canada  ; 

That  the  said  insurance  companies  have  been  heretofore  established  and  incorporated 
under  existing  Acts  of  the  Parliament  of  Canada,  or  the  legislature  of  Canada,  or  under  the 
United  Kingdom  of  Great  Britain  and  Ireland,  or  of  foi-eign  countries,  for  the  business 
of  life,  fire  and  inland  marine  insurance,  which  they  have  carried  on  in  Canada  under 
the  powers  granted  to  them  by  their  respective  charter  incorporations,  and  under  the 
authority  and  sanction  of  the  laws  of  the  Dominion ; 

That,  under  the  policy  of  the  Dominion,  laws  for  insurance  con.panies  generally,  and 
specially  under  the  Dominion  Acts  31  and  34  Vic,  respecting  life  insurance,  and  of  the 
38th  Vic,  to  amend  and  consolidate  the  several  Acts  as  regards  fire  and  inland  marine 
insurance,  the  above  mentioned  insurance  companies  have  been,  and  still  are,  expressly 
licensed  by  the  Dominion  Government,  under  the  authority  of  the  said  general  Acts  of 
the  Parliament  of  Canada  and  of  the  provinces  thereof,  without  limitation  or  restriction, 
and  are  still  acting  under  general  insurance  business  licenses,  throughout  the  Dominion 
aforesaid  ; 

That  the  exclusive  legislative  powers  of  the  Parliament  of  Canada,  under  the 
"  British  North  America  Act"  of  1867,  expressly  embrace  the  general  subjects  of  trade 
and  c  >mmerce  in  Canada  to  their  fullest  extent,  necessarily  including  various  special 
matters  covered  by  those  special  terms — among  others  insurance,  in  general,  which  is 
confessedly  an  imp(jrtant  business  of  trade,  and  a  subject  of  a  commercial  nature,  and, 
as  such,  exclusively  treated  by  the  policy  and  legislative  authority  of  the  Dominion, 
as  represented  by  its  insurance  Acts  above  named  and  referred  to,  which  direct  the 
issue  by  the  Dominion  authorities,  of  licenses  for  carrying  on  insurance  business  in 
every  part  of  its  Dominion,  under  the  privilege  and  protection  of  its  own  license 
therefor,  wheresoever  the  head  office  or  chief  agency  of  the  assurers  may  be  placed,  for 
the  convenience  of  their  ceneral  business ; 

That  the  Dominion  license,  in  this  respect,  is  necessarily  paramount  and  exclusive  in 
its  general  privilege  of  insurance  business  in  every  part  of  the  Dominion,  over  all  merely 


39  VICTORIA,  1875.  287 


provincial  legislation,  or  assumption  of  legislative  powers  by  the  provinces  of  the 
Dominion,  obstructive  of,  or  interfering  with,  the  uncontrolled  effect  of  the  Dominion 
license,  which  is  not  susceptible  of  being  brought  into  conflict  by  provincial  legislation  ; 

That  by  a  recent  Act  of  the  legislature  of  the  province  of  Quebec,  intituled  :  "  An 
Act  to  compel  Assurers  to  take  out  a  License ; "  its  provisions  are  obligatory  upon  all 
persons  or  companies,  incorporated  or  unincorporated,  or  carrying  on  the  business  of 
assurance  on  life,  or  against  fire,  (tc,  and  every  other  assurance  business  whatsoever, 
other  than  marine  insurance  exclusively,  to  take  out  from  the  provincial  government  an 
annual  license  on  the  1st  May  for  the  transaction  of  their  assurance  business,  and  to 
pay  a  price  for  such  provincial  license  as  regulated  by  the  said  Act,  and  in  contravention 
whereof  the  insurance  policies,  itc,  issued  and  given  by  the  assurers,  are  made  to  have  no 
effect  either  in  law  or  equity,  with  the  addition  for  each  omission  of  the  payment  of  the 
price  regulated  in  the  manner  directed  by  the  Act,  of  a  penalty  against  the  assurer  not 
complying  with  such  regulation,  of  fifty  dollars  in  mone}',  or  its  equivalent,  imprisonment 
for  three  months,  and  for  the  enforcement  and  application  of  the  provincial  Act ;  sub- 
jecting the  assurers  to  the  provisions  of  the  Quebec  License  Act  of  1870,  respecting  local 
licenses,  and  the  duties  and  obligations  of  the  persons  locally  bound  to  hold  such  provin- 
cial licenses ; 

That  the  provincial  legislature  of  Quebec  has,  in  its  said  recent  Act,  intituled  as 
aforesaid,  exceeded  the  legislative  authority  conferred  upon  it  by  the  "  British  North 
America  Act,  186.',"  from  which  alone  it  derives  its  legislative  powers,  and  by  which  its 
legislation  is  restricted  exclusively  to  matters  of  a  provincial  or  local  nature  ;  and  among 
others  in  that  Act  expressly  named,  to  the  making  of  provincial  laws  for  shop,  saloon, 
tavern,  auctioneer  and  other  licenses,  to  wit :  "  of  a  kindred  local  occupation  or  charac- 
ter, in  order  to  the  raising  of  a  revenue  for  provincial,  local  or  municipal  purposes,"  as 
evidenced  by  the  said  Quebec  License  Act  of  1870,  which  is  strictly  within  the  legisla- 
tive attributes  of  the  said  province  ; 

That  the  said  recent  Act  of  the  legislature  of  Quebec,  in  its  inclusion  within  the 
generality  of  its  subjects,  of  the  above  mentioned  insurance  companies  in  carrying 
on  their  business  under  the  paramount  authority  and  protection  of  the  Dominion  license 
throughout  the  Dominion,  has  gratuitously  assumed  to  conflict  its  provincial  legislation 
with  the  exclusive  power  and  authority  of  the  Parliament  of  Canada,  and  has,  without 
right,  interfered  with  the  general  power  of  the  said  Dominion  licensed  companies  to 
transact  their  insurance  business  thoughout  the  Dominion,  freely  and  unrestrictedly  in 
the  province  of  Quebec,  without  being  subjected  to  the  assumption  of  license  power 
therefor,  by  that  provincial  legislature  ; 

Wherefore,  your  petitioners  pray  that,  in  consideration  of  the  premises,  the  Act 
above  intituled,  recently  passed  by  the  legislature  of  the  province  of  Quebec,  to  wit  : 
"  An  Act  to  compel  Assurers  to  take  out  a  License,"  may  be  forthwith  disallowed  under 
the  authority  therefor  of  the  "British  North  America  Act,  1867,"  and  that  it  be 
declared  unconstitutional. 

And  your  petitioners  will  ever  pray. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Gover- 
nor General  in  Council,  on  the  27th  October,  1876. 

Department  op  Justice,  Ottawa,  16th  October,  1876. 

With  reference  to  chapter  7  of  the  Acts  of  the  legislature  of  Quebec,  39th  Victoria, 
(1875)  intituled  :  "An  Act  to  compel  Assurers  to  take  out  a  License,"  the  undersigned 
has  the  honour  to  report,  that  a  petition  has  been  presented  to  his  Excellency  from  the 
chief  agents  and  accredited  managers  of  a  very  large  number  of  insurance  companies, 
carrying  on  business  throughout  Canada,  including  the  province  of  Quebec,  representing 
that  their  respective  companies  have  been  and  aie  carrying  on  such  business  under  the 
powers  granted  to  them  by  law,  and  with  the  authority  and  sanction  of  the  statutes  of 
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Canada ;  pointing  out  that  their  companies  have  been  and  are  expressly  licensed  by  the 
Canadian  Government  to  contract  business  throughout  Canada ;  alleging  that  the  exclu- 
sive legislative  powers  of  the  Parliament  of  Canada,  expressly  embrace  the  general  subr 
jects  of  trade  and  commerce  ;  which  in  the  view  of  the  petitioners,  include  insurance  in 
general  as  an  important  business  of  trade,  and  a  subject  of  a  commercial  nature  ;  alleg- 
ing that  the  license  of  Canada  is  necessarily  paramount  over  and  exclusive  of  all  merely 
provincial  legislation  obstructive  of  or  interfering  with  its  effect ;  referring  to  the  pro- 
visions of  the  Act  now  under  consideration,  and  alleging  that  by  its  enactment  the  pro- 
vincial government  has  exceeded  its  legislative  authority  and,  without  right,  interfered 
with  the  general  power  of  the  licensed  insurance  companies  to  transact  their  business, 
without  being  subject  to  license  by  a  provincial  legislature,  and  praying  for  the  dis- 
allowance of  the  Act. 

That  subsequently,  a  letter  was  addressed  by  the  representatives  of  the  insurance 
companies  to  the  Secretary  of  State,  referring  him  to  this  petition,  and  pointing  out 
that  a  further  examination  of  the  Act,  and  its  effects,  have  fully  convinced  the  signers 
of  the  petition  that  the  representations  contained  in  it  were  rather  under,  than  over 
stated,  as  to  the  injurious  and  arbitrary  character  of  the  legislation,  and  adding,  as  an 
instance  of  the  extent  to  which  trade  will  be  affected  by  the  operation  of  the  Act,  that 
five  of  the  companies  whose  names  are  appended  to  the  petition,  will  be  taxed  under  its 
provisions  to  the  extent  of  about  three  thousand  dollars  ($3,000)  each  per  annum,  an 
amount  which,  in  the  view  of  the  signers,  is  unparalleled  in  the  history  of  similar  legis- 
lation. 

That  subsequently  to  the  receipt  of  this  letter,  a  delegation  on  behalf  of  the  peti- 
tioners visited  the  seat  of  government  with  the  view  of  pressing  upon  the  government 
the  propriety  of  disallowing  the  Act.  That  the  government  was  then  informed  that 
steps  would  probably  be  taken  for  the  purpose  of  testing  in  the  courts  the  validity  of 
the  measure. 

That  from  the  ordinary  source  of  public  information,  it  appears  that  it  was  arranged 
between  the  companies  that  one  or  more  of  them  should  take  the  necessary  steps  for 
such  a  test.,  and  that  proceedings  have  actually  been  taken  and  are  now  pending  before 
the  courts  with  that  view. 

The  Act  requires  every  assurer,  carrying  on  in  the  province  any  business  of  assur- 
ance, other  than  that  of  marine  assurance  exclusively,  to  take  out  a  license  annually, 
and  to  remain  continually  under  license. 

The  price  of  the  license  is  to  consist  in  the  payment  to  the  crown  for  the  use  of  the 
province,  at  the  time  of  the  issue  or  delivery  of  any  policy  of  assurance,  except  of  marine 
assurance,  and  at  the  time  of  the  making  or  delivery  of  each  premium,  receipt  or  re- 
newal, respecting  any  policy  issued  before  or  after  the  comilig  into  force  of  the  Act,  of 
a  sum  computed  at  the  rate  of  three  per  cent  as  to  the  assurances  against  fire,  and  of 
one  per  cent  as  to  the  other  assurances  of  the  amount  received  as  premium  or  renewal 
of  assurance. 

The  payment  is  to  be  made  by  stamps  to  be  affixed  to  each  policy  or  receipt. 

Persons  contravening  the  Act  are  made  liable  to  a  pecuniary  penalty,  and  in  default 
of  payment  to  imprisonment. 

Unstamped  policies,  etc.,  are  to  have  no  effect  in  the  courts  of  the  province. 

It  is  provided  that  the  Act  shall  not  affect  any  policy,  premium  receipt  or  renewal, 
in  relation  to  assurances  wherein  the  interests  assured,  are  beyond  the  limits  of  the  pro- 
vince. 

It  will  be  observed  that  much  light  may  be  thrown  upon  the  question  of  the 
constitutionality  of  the  Act  by  the  decision  shortly  expected  in  the  pending  case  as 
to  Brewers'  licenses,  and  in  view  of  this  and  of  the  other  legal  proceedings  to  which 
allusion  has  been  made,  the  undersigned  recommends  that  any  determination  upon  this 
question  shall  Ix^  deferred  for  the  present. 

With  reference  to  the  alleged  interference  by  the  law  with  Canadian  legislation, 
and  to  the  objections  to  the  policy  of  the  measure,  it  is  to  be  observed  that  the  require- 
ment of  a  license  is  merely  the  form  of  levying  the  tax. 
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It  is  strictly  for  the  purpose  of  revenue.  The  business  is  only  affected  by  the 
amount  of  the  tax,  and  the  mode  in  which  it  is  levied  ;  and  is  not  otherwise  regulated ; 
and  the  tax  is  a  general  one  upon  all  persons  and  corporations  carrying  on  the  business. 
Nor  has  the  Parliament  of  Canada  adopted  the  policy  of  raising  a  revenue  from  this 
subject. 

The  requisites  for  procuring  its  license  are  of  an  entirely  different  character.  Its 
object  is  to  secure  some  measure  of  protection  to  the  public  from  loss  by  bubble  or 
unsafe  companies. 

Had  the  Parliament  of  Canada  adopted  this  as  a  subject  of  taxation,  other  con- 
siderations altogether  might  apply,  and  it  would  become  necessary  to  determine  whether 
the  double  taxation  which  would  under  such  circumstances  be  imposed,  should  be 
allowed.  The  policy  of  levying  a  tax  of  this  nature  is  open  to  great  question.  It  must 
fall,  in  the  end,  upon  those  interested  in  the  assurances.  It  may  be  considered  to  be  a 
tax  upon  providence  and  thrift,  and  its  operation  may  have  an  injurious  effect,  far 
beyond  what  may  be  recompensed  by  its  pecuniary  results,  but  these  are  views  which, 
although  they  should  be  fairly  weighed,  and  although  they  might  in  some  cases  force 
upon  the  Canadian  Government  the  necessity  of  disallowance,  are  yet  subject  to  this 
observation,  that  the  people  of  this  province  who  require  to  raise  a  revenue  for  their 
local  wants,  and  who  tax  themselves  for  the  purpose,  may  rightly  claim,  and  must  fairly 
be  permitted  a  considerable  latitude  in  the  determination  what  their  taxes  shall  be,  and 
that  considerable  confidence  may  be  placed  in  local  public  opinion  as  a  remedy  for  the 
indicated  evils  where  they  may  exist. 

The  undersigned,  however,  feels  bound  to  point  out  that  in  one  particular  this  Act 
appears  specially  objectionable. 

It  is  well  known  that  the  bulk  of  assurances  on  life  are  effected  on  contracts 
extending  on  the  part  of  the  company  over  the  whole  term  of  life  or  a  long  number  of 
years  conditioned  on  the  payment  by  the  insured  of  periodical  premiums  at  fixed  rates. 
This  Act,  however,  requires  payment  by  the  companies  of  the  tax  of  one  per  cent  upon 
the  premiums  for  the  renewals  of  life  assurannce  policies,  although  made  before  the 
passing  of  the  Act. 

This  imposes  upon  the  company,  which  has  already  contracted  at  a  specific  premium 
calculated  upon  various  elements,  not,  however,  including  the  taxation  of  the  gross 
premium — a  deduction,  not  from  its  net  profits,  but  from  its  gross  premium.  The  com- 
pany is  not  in  a  position  to  recoup  itself  by  calling  upon  the  insured  to  pay  the  tax. 

This  seems  objectionable  in  principle,  and  calculated  to  produce  a  feeling  of 
insecurity  abroad,  with  reference  to  provincial  legislation  ;  and  the  undersigned  recom- 
mends that  the  attention  of  the  Lieutenant-Governor  should  be  called  to  the  provision, 
with  a  view  to  i4;s  amendment  during  the  ensuing  session,  at  any  rate,  in  so  far  as  it 
affects  contracts  made  before  the  passing  of  the  Act. 

EDWARD  BLAKE, 

Minister  of  Justice. 


Report  of  the    Honourable  the   Minister    of  Justice,  approved   by  His  Excellency    tlie 
Governor  General  in  Council  on  the  Jfth  December,  1876. 

Department  of  Justice,  Ottawa,  19th  October,  1876. 

With  reference  to  the  following  statutes  of  the  legislature  of  Quebec,  passed  in  the 
39th  Victoria,  1875,  the  undei-signed  begs  to  report  : — 

Chapter  36.  "  An  Act  for  the  civil  erection  of  several  parishes  cut  off  from  the 
territory  of  the  old  parish  of  Notre  Dame  of  Montreal." 

This  Act  recites  that  the  civil  erection,  under  chapter  18  of  the  Consolidated 
Statutes  for  Lower  Canada,  of  the  certain  parishes  named,  comprised  within  the  old 
limits  of  the  parish  of  Notre  Dame,  of  Montreal,  would  be  very  costly,  and  tliat  it 
would  be  very  difficult  to  act  in  conformity  with  the  said  chapter,  and  that  it  is   neces- 
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sary  to  civilly  acknowledge  these  parishes,  and  it  enacts  that  certain  parishes  there- 
inafter described,  erected  for  religious  purposes  only,  by  the  ecclesiastical  authority, 
with  the  limits  and  boundaries  assigned  to  them  by  the  canonical  decrees,  are  declared 
to  be  and  are  recognized  as  Catholic  parishes,  as  fully  and  to  the  same  eftect  as  if  they 
had  been  recognized,  erected  and  ratified  for  all  civil  purposes,  under  chapter  18  of  the 
Consolidated  Statutes  for  Lower  Canada. 

It  proceeds  to  describe  the  territorial  limits  of  the  parishes. 

The  2nd  section  is  to  the  same  effect  as  the  same  section  of  chapter  29  of  the 
statutes  of  the  preceding  session  previously  reported  on  by  the  undersigned. 

The  3rd  section  provides  that  each  parish  so  recognized,  is  so  subject  to  the  pro- 
visions set  forth  in  the  decree  of  erection  which  respects  the  same. 

The  4th  section  provides  that  every  parish  which  the  ecclesiastical  authority  may 
erect  for  religious  purposes,  within  the  limits  of  the  parishes  of  the  ancient  territory  of 
Notre  Dame,  of  Montreal,  already  dismembered  and  civilly  recognized,  or  which  are  so 
by  the  1st  section  of  the  Act,  shall  be  a  Catholic  parish  from  and  after  the  insertion  in 
the  Quebec  Official  Gazette,  of  a  notice  of  the  issue  of  the  canonical  decree  which  erects 
it,  and  that  as  fully  and  with  the  same  effects  as  if  it  had  been  recognized  and  ratified 
for  all  civil  purposes  under  chapter  18  of  the  Consolidated  Statutes  of  Lower  Canada, 
subject  to  the  provisions  of  section  2  of  the  Act,  and  the  provisions  in  the  decree  of 
erection  with  respects  the  same. 

The  decree  of  erection  contemplated,  appears  to  be  that  of  the  Roman  Catholic  bishop 
of  the  diocese,  and,  but  for  the  clause  under  consideration  no  such  decree  would  be 
eHective  unle.ss  based  on  the  petition  of  the  majority  of  the  inhabitants,  being  freeholders, 
and  subsequently  ratified  by    the  civil  commissioners,  after  opportunity  given  to  object. 

It  is,  perhaps,  not  easy  to  determine  how  far  the  local  legislature  can  delegate  its 
powers.  The  unbroken  chain  of  precedent  since  confederation  establishes  for  the  pre- 
sent purpose,  conclusively,  a  right  to  delegate  extensive  powers  to  municipal  bodies. 

But  it  is  to  be  remarked,  that  the  power  of  legislation  upon  the  subject  of  muni- 
cipal institutions  is  especially  given  under  the  ''  British  North  America  Act "  to  the  local 
legislatures,  and  such  institutions  have  been,  from  the  earliest  days,  invested  with  large 
powers,  obviously  a  delegation  to  them  stands  on  special  grounds. 

It  may  be  questioned,  how  far  there  is  an  authority  to  delegate  these  powers 
to  other  than  those  which  are  in  their  nature  municipal,  or  at  any  rate,  representative 
bodies  ;  and  there  may  also  arise,  in  the  case  of  the  delegate  in  this  instance,  the 
question  upon  the  Imperial  Statute  14  Geo.  III.,  chapter  83,  incorporating  the  Statute 
of  the  fflrst  of  Elizabeth,  suggested,  but  not  settled,  by  the  Judicial  Committee  of  the  Privy 
Council  in  a  recent  case. 

The  erection  of  parishes  has  heretofore  been  accomplished,  either  under  the  Conso- 
lidated Statutes,  by  the  action  already  referred  to,  under  which  the  rights  of  the  inhab- 
itants are  carefully  guarded,  or,  in  special  cases,  where  it  appeared  to  the  legislature 
that  there  were  sufficient  reasons  for  not  requiring  theprocedure  authorized  by  the  statute, 
decrees  already  made,  and  of  whose  propriety  the  legislature  was  in  a  position  to  judge, 
have  been  ratified  1)y  special  legislation,  presumably,  after  hearing,  and  with  the  consent 
of  the  parties  affected ;  but  the  clause  in  question  ratifies  in  advance,  without  the  safe- 
guards provided  by  the  Consolidated  Statute,  any  decrees  which  may  be  made  for  the 
indicated  purpose  by  the  local  ecclesiastical  authority. 

It  seems  to  the  undersigned,  that  it  would  avoid  the  question  to  which  he  has 
referred,  and  would  be  more  in  accordance  with  the  true  principles  of  legislation,  that 
these  cases  should  be  dealt  with,  as  heretofore,  when  they  arise,  and  he  suggests  that 
the  attention  of  the  Lieutenant-Governor  should  be  called  to  his  observations  on  this 
.section. 

Section  5  enacts  that  meetings  for  the  election  of  churchwardens,  for  the  rendering 
of  accounts,  and  for  nil  the  matters  which  require  the  convening  of  a  parochial  meeting, 
in  such  parishes,  shall  be  composed  of  the  old  and  new  churchwardens,  and  of  persons 
elected  in  conformity  with  the  ordinance  of  the  Bishop,  to  constitute  the  board  or  body 
of  the  fahriqne :  provided  that,  in  any  case  the  churchwardens  so  elected,  or  the 
fahrique  so  constituted,  shall  not  have  power  to  oblige  or  bind  the  parishioners  to  the 
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payment  of  debts  contracted  by  the  said  churchwardens  or  the  said  fahriques^  without 
the  previous  consent  of  the  said  parishioners,  declared  at  a  general  meeting  of  the 
parish  duly  conveyed  after  eight  days'  notice. 

This  section  alters  the  mode  of  dealing  with  the  temporalities  of  the  church  in  these 
parishes,  creating  a  variation  from  the  general  system  throughout  Quebec. 

To  the  difficulties  which  may  arise  from  such  legislation  the  undersigned  has  referred 
in  his  report,  upon  chapter  29  of  the  Acts  of  the  preceding  session,  to  which  he  suggests 
the  attention  of  the  Lieutenant-Governor  should  be  called,  as  applicable  to  this  provision. 

The  inconvenience  may  be  aggravated  here  by  the  fact  that  the  special  provision  is 
applied,  not  merely  to  known  and  existing  parishes,  but  to  new  parishes  which  may 
thereafter  be  created  under  a  canonical  decree,  and  that  the  mode  of  procedure,  &c., 
is  not  known  or  ascertained,  but  is  to  be  such  as  the  ordinance,  made  in  each  case,  may 
provide. 

Chapter  35.  "  An  Act  to  amend  an  Act  of  this  Province,  38  Victoria,  chapter  29." 

This  Act  recites  a  certain  provision  of  the  Act  which  it  amends,  relating  to  meet- 
ings of  churchwardens,  &c.,  and  the  desirability  of  applying  such  provisions  to  all  other 
parishes  detached  from,  or  which  may  hereafter  be  detached  from,  the  old  parish  of 
Notre  Dame  de  Montreal,  which  are  or  may  hereafter  be  formed,  either  in  whole  or  in 
part,  out  of  the  territory  of  the  said  parish  of  Notre  Dame  de  Montreal,  so  that  the 
mode  of  holding  the  said  meetings  be  uniform  throughout  such  parishes ;  and  enacts 
that  these  provisions  shall  apply  to  all  parishes,  which  are  or  may  hereafter  be  formed 
out  of  the  territory  of  the  old  parish  of  Notre  Dame  de  Montreal,  and  are  recognized 
as  being  lawfully  binding  therein,  provided  that  in  any  case  the  churchwardens  so 
elected,  or  the  fabriques  so  constituted,  shall  not  oblige  or  bind  the  parishioners  to  pay 
debts  contracted  by  the  said  churchwardens,  or  the  said  fahrique,  without  the  previous 
consent  of  the  parishioners,  declared  at  a  general  parish  meeting  duly  called  by  a  notice 
of  at  least  eight  days. 

With  reference  to  these  provisions  the  undersigned  refers  to  the  observations  made 
in  his  report  upon  the  Act,  amended  by  that  in  question,  and  to  those  made  in  his  report 
herewith  upon  the  Act,  chapter  36  of  the  statutes  of  the  same  session,  and  he  recom- 
mends that  the  attention  of  the  Lieutenant-Governor  should  be  directed  to  the  observa- 
tions and  suggestions  made  in  the  reports,  in  so  far  they  are  applicable  to  this  Act. 

EDWARD  BLAKE, 

Minister  of  Justice. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  on  the  21st  November,  1876. 

Department  of  Justice,  Ottawa,  17th  November,  1876. 

With  reference  to  chapter  60  of  the  Acts  passed  by  the  legislature  of  the  province 
of  Quebec,  39  Victoria,  1875,  the  undersigned  begs  to  observe  that  in  his  report,  dated 
22nd  September,  1876,  in  which  this  Act,  among  others,  was  reported  upon,  he  inadver- 
tently omitted  to  call  attention  to  the  use  of  the  word  "  Canada "  in  the  name  of  the 
company  incorporated,  namely,  "The  Patriotic  Insurance  Company  of  Canada." 

In  a  report  of  the  undersigned,  dated  16th  November,  1875,  upon  the  several  Acts 
of  the  legislature  of  the  province  of  Ontario,  the  undersigned  commented  upon  the  use  of 
the  word  "  Canada  "  in  the  name  of  "  The  Canada  Fire  and  Marine  Insurance  Company," 
incorporated  by  chapter  67  of  the  Statutes  of  Ontario,  1874,  pointing  out  that  this  was 
of  itself  indicative  of  more  than  provincial  powers,  and  it  appears  to  him  that  the  word 
should  be  applied  only  to  companies  incorporated  by  the  Dominion ;  and  by  a  report  of 
the  undersigned,  dated  23rd  December,  1875,  with  reference,  among  others,  to  an  Act 
amending  the  Act,  chapter  67,  above  referred  to,  the  undersigned  mentioned  that  the 
Attorney  General  of  Ontario  was  prepared  to  promote  further  legislation,  with  a  view 
to  substitute  some  other  word  for  the  word  "  Canada  "  in  the  title  of  the  company  incor- 
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porated,  and  by  the  Act,  chapter  91,  of  the  Statutes  of  Ontario,  39  Victoria,  1876,  the 
name  of  the  company  was  changed  from  "  The  Canadian  Fire  and  Marine  Insurance 
Company,"  to  the  "  Hamilton  Fire  and  Marine  Insurance  Company." 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  of  the 
province  of  Quebec  be  called  to  the  use  of  the  word  "Canada"  in  the  name  of  the  com- 
pany incorporated  by  chapter  60,  above  mentioned,  in  order  that  his  government  many 
consider  the  propriety  of  proposing  the  necet^sary  amendments,  with  a  view  to  substitu- 
ting some  other  word  therefor,  before  the  period  arrives  for  determining  as  to  whether 
or  not  the  Act  should  be  disallowed. 


EDWARD  BLAKE, 

Minister  of  Jtistice. 


Tlie  Administrator  of  the  Government  of  Quebec  to  the  Secretary  of  State  for  Canada. 

Government  House,  Quebec,  27th  November,  1876. 

Sir, — The  government  of  the  province  of  Quebec  is  prepared  to  submit  to  the 
legislature,  a  bill  to  amend  the  provincial  Act,  39  Vic,  chap.  60,  referred  to  in  the 
order  of  the  Honourable  the  Privy  Council,  of  the  21st  November  instant. 

Nevertheless,  inasmuch  as  the  Act  in  question  relates  to  a  company  who  obtained 
their  incorporation  by  means  of  a  private  bill,  and  who  might  suffer  serious  incon- 
venience through  the  change  of  name,  I  would  respectfully  represent  to  his  Excellency, 
that  it  would  be  only  right  that  the  provincial  government  should  advise  this  company 
of  the  proposed  amendment,  in  order  that  the  directors  may  suggest  another  name 
agreeable  to  them,  or  themselves  petition  the  Honourable  the  Privy  Council,  for  the 
retention  of  the  title  of  their  company. 

The  desired  amendment  will  be  brought  forward  during  this  session  of  the  Quebec 
legislature,  unless  an  order  to  the  contrary  issues  from  the  Honourable  the  Privy 
Council. 

I  have,  &c., 

A.  A.  DORION, 

Administrator. 


Report  of  the   IlononraUe  the  Minister  of  Justice,    approved   by   His  Excellency   the 
Governor  General  in  Council  on  the  1st  Detember,  1876. 

Department  of  Justice,  Ottawa,  30th  November,  1876. 

Upon  the  despatch  of  the  administrator  of  the  province  of  Quebec  of  the  27th 
Novemljer  instant,  referring  to  the  Order  in  Council  of  the  21st  November,  1876, 
passed  upon  the  report  of  the  undersigned,  with  reference  to  the  use  of  the  word 
"  Canada  "  in  the  name  of  the  "  Patriotic  Insurance  Company  of  Canada,"  incorporated 
by  chap.  60  of  the  Quebec  Acts,  39  Vic,  1875,  the  undersigned  observes  that  the 
administrator  states  that  the  government  of  Quebec  is  disposed  to  submit  a  bill  to 
amend  this  Act,  but  adds  that,  having  regard  to  the  fact  that  the  question  relates  to 
a  company,  whose  incorporation  has  been  obtained  by  means  of  a  private  bill,  and  that 
the  provincial  government  should  warn  the  company  of  the  proposed  amendment,  in 
order  to  permit  the  directors  to  suggest  another  name  which  might  suit  them,  or  to 
petition  the  Privy  Council  to  l)e  allowed  to  retain  their  present  title. 

The  adnunistrator  mlds  that  the  desired  amendment  will  be  proposed  during  the 
present  session  of  the  legislature,  unless  there*  be  an  opposite  order  of  the  Privy 
Council. 

The  course  proposed  by  the  administrator  with  reference  to  the  provincial  action 
appears  to  be  reasonable,   but  the  undersigned  thinks  it  right  to  point  out  for  his 
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information  that  the  Privy  Council  having,  in  the  case  of  a  company  incorporated  in 
another  province,  taken  such  steps  as  resulted  in  the  alteration  by  provincial  legis- 
lation, of  a  similar  title,  it  would  seem  impossible  for  the  council  to  take  a  different 
course  upon  this  occasion. 

The  natural  anxiety  entertained  by  the  undersigned  to  render  as  little  incon- 
venient as  possible  the  operation  of  the  decisions  of  council  on  these  subjects,  leads 
him  to  refer,  for  the  information  of  the  administrator,  to  the  course  taken  in  an 
analogous  case. 

The  legislature  of  Ontario,  by  38  Vic,  chap.  67,  1874,  incorporated  the  *'  Canada 
Fire  and  Marine  Insurance  Company."  The  powers  given  to  the  company  were  con- 
sidered too  extensive,  and  the  Act  was,  on  that  ground,  objected  to  by  council. 

The  name  was  also  objected  to  on  the  ground  taken  in  the  present  case.  In  con- 
sequence of  this  objection,  the  provincial  legislature,  by  39th  Vic,  chap.  91,  1875, 
provided,  that  on  and  after  the  31st  July,  1876,  if  the  Company  should  continue  to  do 
business  under  the  authority  of  the  local  legislature,  its  name  should  be  changed  to 
the  "  Hamilton  Fire  and  Marine  Insurance  Company."  Meantime,  those  interested  in 
the  company  applied  in  the  usual  way  to  the  Parliament  of  Canada  for  relief,  and  by 
39th  Vic,  chap.  51,  1876  (that  of  Canada),  the  shareholders  in  that  company  were 
incorporated  as  a  new  company,  with  extended  powers,  and  under  the  original  name. 
It  will  be  for  the  shareholders  of  the  Patriotic  Company  to  consider  whether  they  will 
follow  the  course  pursued  by  the  company  just  referred  to. 

The  undersigned  recommends  that  a  copy  of  this  minute,  if  approved,  be  trans- 
mitted for  the  information  of  the  administrator  of  the  province  of  Quebec. 


EDWARD  BLAKE, 

Minister  of  Justice. 
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QUEBEC— 40th  VICTORIA,  1876. 


2nd  Session — 3rd  Legislature. 


Report  of  the   Honourable  the  Minister   of  Justice,    approved   hy  His  Excellency    the 
Governor  General  in  Council  on  tlie  9th  November,  1877. 

Department  op  Justice,  Ottawa,  5th  November,  1877, 

With  reference  to  the  Acts  passed  by  the  legislature  of  the  province  of  Quebec  in 
the  session  held  in  the  fortieth  year  of  Her  Majesty's  reign,  being  the  second  session  of 
the  third  parliament  of  that  province,  I  beg  to  report  that,  after  a  careful  examination, 
I  am  of  opinion  that  they  are  all  unobjectionable. 

R.  LAFLAMME, 

Minister  of  Justice. 


QUEBEC— 41st  VICTORIA,  1878. 


3rd  Session — 3rd  Legislature. 


Report   of  the  Honourable  the  Minister  of  Justice^   approved   by   His   Excellency   the 
Governor  General  in  Council  on  the  23rd  March,  1979. 

])epartment  op  Justice,  Ottawa,  13th  March,  1879. 

I  have  the  honour  to  report  upon  the  following  Acts  passed  by  the  legislature  held 
in  the  41st  year  (1878)  of  Her  Majesty's  reign,  namely : — 

Cap.  1. — "An  Act  respecting  the  Consolidated  Railway  Fund  of  the  Province"  (40 
Vic,  cap.  2). 

jaM^  Cap.  2. — "  An  Act  to  further  amend  the  law  respecting  Subsidies  in  Money  made 
to  certain  Railway  Companies."  These  two  Acts  appear  to  be  within  the  competence 
of  the  local  legislature  to  pass. 

Cap.  3. — "  An  Act  to  amend  and  consolidate  the  Quebec  License  Act  and  its 
Amendments." 

Tliis  Act  makes  very  extensive  provisions  respecting  licenses,  and  may  in  some 
respects  entrench  upon  the  exclusive  legislative  authority  of  the  Parliament  of  Canada, 
most  of  the  provisions,  however,  are  clearly  within  the  powers  of  a  provincial  legis- 
lature, and  it  is  by  no  means  clear  that  all  the  provisions  are  not  within  those  powers, 
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no  interference  with  the  Dominion  interests  will  be  likely  to  take  place  by  the  Act  being 
left  to  its  operation,  and  as  those  who  are  taxed  or  attempted  to  be  taxed  under  any  of 
its  clauses  which  may  be  considered  ultra  vires,  will  have  the  privilege  of  disputing 
before  the  courts,  the  constitutionality  of  the  provisions,  I  recommended  that  the  Act 
be  left  to  its  operation.  I  recommend,  however,  that  the  Quebec  government  be 
informed,  that  in  leaving  the  Act  in  operation,  no  admission  is  made  on  the  part  of  this 
government,  that  all  its  provisions  are  in  the  powers  of  the  provincial  legislature. 

Cap.  26. — "  An  Act  to  define  and  regulate  the  limits  of  certain  municipalities  and 
parishes  in  the  counties  of  Nicolet,  Arthabaska  and  Drummond,  and  to  include  in  the 
county  of  Nicolet,  the  portions  of  these  municipalities  and  parishes  which  are  now  in- 
cluded therein." 

The  objects  of  this  Act  sufficiently  appear  from  the  title,  and,  with  the  exception  of 
section  11,  the  Act  requires  no  special  mention.  I  think  it  proper  to  refer  to  that  sec- 
tion, not  for  the  purpose  of  recommending  any  change  therein,  as  the  section  is  harm- 
less, but  because  I  think  it  objectionable  to  attempt  to  deal  in  provincial  legislation, 
with  the  rights  of  voters  at   federal  elections.     The  section  is  as  follows  : — 

"  If,  at  the  time  of  any  federal  or  local  election,  the  said  municipality  or  portions 
of  municipalities  shall  vote  for  such  election  at  the  places  where  they  would  have  had 
the  right  to  vote  if  this  Act  had  not  been  passed."  From  the  way  in  which  the  section 
is  worded,  no  inconvenience  is  likely  to  arise  by  reason  of  the  reference  to  federal  elec- 
tions, but  it  would,  I  think,  be  better  that  in  future  no  reference  to  federal  elections 
should  be  made  in  any  Act  which  deals  with  provincial  electoral  districts  or  the  rights, 
of  voters  at  local  or  provincial  elections.  Such  legislation  would  have  no  effect  upon 
federal  elections,  except  in  so  far  as  the  Dominion  Statutes  might  provide,  yet  it  might 
cause  misunderstanding  and  trouble.  I  recommend  that  the  attention  of  the  Quebec 
government  be  called  to  these  remarks. 

The  remaining  Acts  (chapters  4  to  25,  and  27  to  61,  inclusive)  should  be  left  to 
their  operation. 

Z.  A.  LASH, 
I  concur.  Deputy  Minister  of  Justice. 

JAS.  McDonald. 

Minister  of  Justice. 


QUEBEC,  41-42  VICTORIA,  1878. 

IsT  Session — 4th  Legislature, 


Report  of  the  Honourable  the  Minister  of  Justice,  a/pproved  hy  His  Excellency  tJie  Gover- 
nor General  in  Council  on  the  22nd  July,  1879. 

Department  of  Justice,  Ottawa,  18th  July,  1879. 

I  have  the  honour  to  report  that,  having  examined  the  fifteen  Acts  passed  by  the 
legislature  of  the  province  of  Quebec,  in  the  year  41-42  Victoria  (first  session  of  the 
fourth  legislature)  and  chaptered  1  to  15,  inclusive,  I  see  no  reason  why  the  power  of 
disallowance  should  be  exercised  in  respect  of  any  such  Acts  :  I  therefore  recommend 
that  they  be  left  to  their  operation. 

Z.  A.  LASH, 
I  concur,  Deputy  Minister  of  Justice. 

G.  BABY, 

Acting  Minister  of  Justice. 

IH 
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QUEBEC,  42-43  VICTORIA,  1879. 


2nd  Session — 4th  Legislature. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Gover- 
nor General  in  Council  on  the  19th  November,  1880. 

Department  of  Justice,  Ottawa,  13th  November,  1880. 

I  have  the  honour  to  report  upon  the  Acts  passed  by  the  legislature  of  the 
province  of  Quebec,  in  the  second  session  of  the  Fourth  Parliament  (1879)  as 
follows : — 

Cap.  58. — "  An  Act  to  consolidate  and  amend  the  Act  incorporating  the  town  of 
St.  Henri." 

I  recommend  that  the  power  of  disallowance  be  not  exercised  with  respect  to  this 
Act,  but  it  seems  proper  to  remark  that  some  of  the  provisions  of  section  15,  especially 
subsections  7  and  8  appear  to  entrench  upon  the  regulation  of  trade  and  commerce, 
legislative  authority  over  which  is  vested  in  the  Dominion  Parliament.  Inasmuch,  how- 
ever, as  it  will  be  competent  for  any  person  objecting  to  a  tax  imposed  under  authority 
of  this  statute,  to  raise  the  question  in  some  court  of  law,  and  as  the  general  subject  is 
now  before  the  Supreme  Court  for  decision  in  the  case  of  Jonas  vs.  Gilbert,  {Sup.  Court 
Reports,  Vol.  V,  p.  356),  it  would  not  be  proper  to  recommend  the  disallowance  of  the 
Act. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  these 
remarks. 

Gap.  60.—^"  An  Act  to  amend  the  Act  incorporating  the  city  of  Sherbrooke,  39 
Vic,  cap.  50." 

I  recommend  that  the  power  of  disallowance  be  not  exercised  with  respect  to  this 
Act,  but  that  the  attention  of  the  Lieutenant-Governor  be  called  to  the  provisions  of 
section  9,  which  seems  to  entrench  upon  the  subject  of  interest,  w^hich  by  the  "  British 
North  America  Act,"  1867,  is  placed  within  the  exclusive" legislative  control  of  the  Par- 
liament of  Canada. 

I  recommend  that  the  power  of  disallowance  be  not  exercised  with  respect  to  the 
remaining  Acts.     (Chapters  1  to  57,  59,  and  61  to  87,  inclusive.) 

JAS.  Mcdonald, 

Minister  of  Justice. 
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Report  of  the  Honourable  the  Minister  of  Justice,  ajjproved  by  His  Excellency  the  Gover- 
nor General  in  Council  on  the  3rd  Sejjteuiber,  1881. 

Department  op  Justice,  Ottawa,  25th  August,  1881. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report : — 

With  respect  to  the  Acts  passed  by  the  legislature  of  the  province  of  Quebec  in  the 
year  1880,  being  chapters  one  to  one  hundred  and  five  inclusive,  the  undersigned  has 
the  honour  to  recommend  that  the  power  of  disallowance  be  not  exercised  with  regard 
to  any  of  such  Acts. 

Humbly  submitted, 

A.  CAMPBELL, 

Minister  of  Justice. 
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Certified  Copy  of  a  Report  of  a  Committee  of  the  Honourable  the   Privy   Council, 
approved  by  His  Excellency  the  Governor  General  in  Council  on  tlie  22nd  July,  1882. 

On  a  report  dated  11th  July,  1882,  from  the  Minister  of  Justice,  recommending, 
with  respect  to  the  Acts  passed  by  the  legislature  of  the  province  of  Quebec  in  the 
year  1881,  being  chapters  1  to  93,  inclusive,  that  the  power  of  disallowance  be  not  ex- 
ercised with  regard  to  any  of  the  said  Acts,  but  as  regards  chapters  46,  69  and  72  the 
Minister  has  deemed  it  expedient  to  make  a  separate  report. 

JOHN  J.  McGEE. 

Clerk,  Privy  Council. 


298  QUEBEC    LEGISLATION 


Petition  of  Montreal  School  of  Medicine  and  Surgery  to  the  Governor  General 

To  His  Excellency  the  Right  Honourable  the  Marquis  of  Lome,  K.T.,  G.C.M.G.,  P.C.y 
Governor  General  of  the  Dominion  of  Canada,  in  Council  assembled  : 

The  humble  petition  of  the  Montreal  School  of  Medicine  and  Surgery,  a  body  politic 
duly  incorporated  by  the  legislature  of  the  late  province  of  Canada,  having  its  seat  in 
the  city  of  Montreal — 

Respectfully  showeth  : 

(1.)  Your  petitioners  have  been  duly  incorporated  in  1845,  by  the  legislature  of 
the  late  province  of  Canada  (8  Vic,  chap.  81),  for  the  purpose  of  giving  public  lectures 
and  instruction  in  the  various  branches  of  the  sciences  of  medicine  and  surgery;  and 
they  have,  ever  since  1845,  kept  such  a  medical  school  in  Montreal.  Said  medical  school 
has  under  its  medical  control  the  large  hospital  of  I'Hotel  Dieu,  the  lying-in-hospital  of 
the  Sisters  of  Mercy,  and  various  other  public  establishments  and  dispensaries.  It  has 
instructed  over  700  physicians,  who  have  been  duly  licensed,  and  who  practise  or  have 
practised  medicine  in  the  different  provinces  of  Canada,  and  in  the  United  States. 

Your  petitioners  possess  a  large  building,  with  a  library  and  anatomical  museum, 
and  their  lectures  are  followed  every  year  by  120  to  150  students. 

The  said  school  has  been  affiliated,  since  1869,  to  the  Victoria  University  of 
Cobourg.     Their  pupils  receive  their  degrees. 

Their  diplomas  have  always  entitled  the  bearer  thereof  to  a  license  from  the  General 
Board  of  Physicians  of  the  province  of  Quebec  to  practise  medicine  in  the  said  province. 

(2.)  The  Laval  University  has  been  created  by  a  royal  charter  of  Her  Majesty 
Queen  Victoria,  dated  8th  December,  16  Victoria  (1822),  which  authorized  Le  Seminaire 
de  Quebec,  to  wit  :  a  classical  seminary,  established  and  existing  in  the  city  of  Quebec, 
for  the  education  and  instruction  of  youth,  to  confer  degrees  and  grant  to  said  corpora- 
tions all  the  other  privileges  usually  granted  to  and  enjoyed  by  universities,  in  addition  to 
the  powers  and  privileges  hitherto  possessed  and  enjoyed  by  said  seminary.  It  also 
enacts  that  in  each  and  every  act  or  deed  done  and  performed  under  and  by  virtue  of 
said  chapter,  the  said  Seminaire  de  Quebec  shall  be  named,  called  and  known  as  the 
University  Laval  (Laval  University). 

The  said  royal  charter  further  ordains,  declares  and  grants  that  the  rector  (to  wit, 
the  superior  of  the  said  seminary)  and  the  professors  of  said  university,  and  all 
persons  who  shall  be  duly  matriculated  into  and  admitted  as  members  of  said  uni- 
versity, and  their  successors  for  ever,  shall  be  one  distinct  and  separate  body  politic, 
in  deed  and  in  name,  by  the  name  and  style  of  "  I'he  Rector  and  Members  of 
I' University  Laval  (Laval  University),  at  Quebec,  in  the  province  of  Canada;"  and 
further,  that  the  council  of  said  university  shall  consist  and  be  composed  of  the 
rector,  of  the  directors  of  said  Seminaire  de  Quebec,  and  of  the  three  senior  professors 
of  the  several  faculties.  Divinity,  Law,  Medicine  and  Arts,  in  said  university ;  that 
said  Universite  Laval  shall  have,  possess  and  enjoy  all  such  and  the  like  privileges 
as  were  tlien  enjoyed  by  the  universities  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  so  far  as  the  same  are  capable  of  being  had,  possessed  or  enjoyed  under 
and  by  virtue  of  said  royal  charter ;  and  further,  that  the  university  council,  as 
constituted  by  said  royal  charter,  shall,  for  the  purposes  of  said  royal  charter,  have, 
possess  and  enjoy  the  right  and  power  to  affiliate  to  and  connect  with  said  university, 
any  one  or  more  college  or  colleges,  seminary  or  seminaries,  public  institution  or 
institutions  of  education,  within  the  said  province  of  Canada,  as  to  the  said  council 
may  seem  fit. 

(3.)  The  said  Seminaire  de  Quebec  has  existed  over  two  hundred  years  in  the  city 
of  Quebec  as  a  classical  college  and  a  seminary  for  Roman  Catholic  students  in 
theology  ;  and  since  its  erection  into  a  university,  under  the  name  of  University  Laval, 
as  afore.said  up  to  the  present  time,  it  hfis  also  confined  its  sphere  of  action  as  a  teach- 
ing institution,  and   as  a  university,  to  the   city  of  Quebec,  where  said  seminary  and 
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said  university  are  located  by  their  charters,  and  where  all  their  buildings  are  erected 
and  situated. 

(4.)  In  the  year  1878  the  said  University  Laval  opened  in  the  city  of  Montreal  a 
branch  of  their  faculties  of  Medicine  and  of  Law,  under  the  name  of  Universite  Laval  a 
Montreal,  not  distinct  faculties  from  those  existing  and  teaching  in  the  city  of  Quebec 
and  affiliated  to  Laval  University,  but  divisions  of  the  same  faculties  which  exist  in  the 
city  of  Quebec,  the  professors  of  which  are  appointed  by  the  University  Council,  and 
may  themselves  become  members  of  said  University  Council  by  order  of  seniority,  as 
those  of  the  same  faculties  teaching  in  Quebec. 

(5.)  The  said  branch  of  the  faculties  of  Law  and  Medicine  being  so  established  in 
the  city  of  Montreal,  the  rector  of  said  University  Laval  and  the  secretaries  of  said 
branch  faculties  did,  every  year  since  1879,  up  to  the  present  time,  advertise  the  open- 
ing of  courses  of  lectures  in  Law  and  Medicine  to  be  given  in  the  city  of  Montreal  by 
Laval  University,  and  said  Laval  University  did,  in  fact,  every  year  since  1879,  give 
lectures  in,  and  teach  law  and  medicine  in  the  city  of  Montreal  to  a  large  number  of 
students,  and  did  deliver  certificates  and  diplomas  and  confer  university  titles  and 
degrees  to  the  students  following  the  lectures  so  given  by  it  in  the  said  city  of  Montreal, 
although  it  had  no  power  to  do  so  by  law,  or  its  charter,  thereby  assuming  and  exercis- 
ing powers,  franchises  and  privileges  in  excess,  and  in  direct  violation  of  law,  and  of  its 
charter. 

(6.)  The  avowed  purpose  of  this  illegal  teaching  in  the  city  of  Montreal  by  the  said 
Universite  Laval  was  to  destroy  and  supplant  your  petitioners,  as  a  teaching  school  in 
Montreal,  and  to  prevent  your  petitioners  and  the  French  population  of  the  Montreal 
disti'ict  from  obtaining  a  charter  for  an  independent  university  in  Montreal,  where 
your  petitioners  are  the  only  French  medical  school,  and  where  there  is  no  French 
teaching  of  the  law,  although  three-fourths,  nearly,  of  the  French  law  students,  are 
residing  in  the  city  of  Montreal. 

(7.)  Your  petitioners  suffering  from  the  intrigues  of  Laval  University  to  supplant 
them  in  Montreal,  of  the  unfair  competition  which  they  met  from  it  as  a  teacliing 
school,  and  of  the  disloyal  opposition  of  Laval  University  to  the  eftbrts  of  your  petitioners, 
and  of  the  almost  unanimity  of  the  French  population  of  the  Montreal  section  of  the 
province  to  obtain  a  French  university  in  Montreal,  did,  on  the  29th  September,  1879, 
apply  to  Her  Majesty's  Secretary  of  State  for  the  Colonies,  for  an  authoritative 
interpretation  of  the  said  charter  in  reference  to  the  legality  of  said  branch  faculties. 

(8.)  On  the  3rd  day  of  October,  1879,  the  Under  Secretary  of  State  for  the 
colonies  replied,  by  direction  of  the  Secretary  of  State,  that  such  a  question  was  a 
matter  of  law,  upon  which  the  Secretary  of  State  would  decline  to  express  an 
authoritative  opinion  under  any  circumstances. 

(9.)  Your  petitioners,  who  already  had  had  the  opinion  of  eminent  advocates  of 
this  province,  adverse  to  such  legality,  then  obtained  the  legal  opinion  of  Sir  Farrar 
Herschell,  Solicitor  General,  dated  20th  July,  1880,  in  which  he  holds  that  the  Laval 
University  at  Quebec  is  not  entitled  under  its  charter  to  establish  itself  elsewhere  than 
in  Quebec,  or  to  establish  faculties  of  Theology,  Law,  Medicine  and  Arts  to  exist  at  the 
same  time  at  Quebec  and  Montreal ;  he  thinks  that  the  charter  by  which  it  is  incor- 
porated, establishes  it  at  Quebeq,  and  it  acts  in  excess  of  the  powers  and  privileges  con- 
ferred upon  it  by  the  said  charter  when  it  establishes  itself  elsewhere,  and  that  the 
Laval  University,  when  exceeding  the  powers  conferred  upon  it  by  its  charter,  would 
fall  within  the  scope  of  article  997  of  the  Code  of  Civil  Procedure  of  Lower  Canada. 
Various  considerations  point  to  these  conclusions,  which  are  given  at  length  in  said 
opinion. 

(10.)  Thereupon  your  petitioners  did,  on  the  4th  October,  1880,  protest,  by  their 
notary,  the  Laval  University  to  cease  teaching  Law  and  Medicine  in  Montreal,  and  to 
abolish  their  said  branch  faculties  in  the  last  named  city,  as  otherwise  proceedings  at 
law  would  be  instituted  against  it  on  that  account. 

(11.)  Alarmed  at  these  threats  of  legal  proceedings  against  it,  and  at  the  said 
opinion  of  so  high  an  authority   on  the  interpretation  of  a   royal  charter,  the  Laval 
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University  did,  on  the  4th  November,  1880,  petition  Her  Majesty,  through  his  Lord- 
ship the  Roman  Catholic  Archbishop  of  Quebec,  by  law  the  visitor  of  said  university, 
and  the  bishops  of  the  said  province,  to  be  pleased  to  add  to  the  powers  already  defined 
in  the  royal  charter  of  1852,  such  clause  as  Her  Majesty  might  think  fit,  to  dispel  all 
doubts  raised,  as  to  the  legality  of  said  branch  faculties  in  Montreal. 

(12.)  In  a  letter  from  the  Under  Secretary  of  State  for  the  Colonies,  written  by 
order  of  the  Earl  of  Kimberley,  dated  20th  January,  1881,  and  addressed  to  Messrs. 
Bircham  &  Co.,  petitioners'  agents  in  London,  after  stating  that  his  Lordship  had 
received  from  the  Governor  General  of  Canada  said  petition  to  the  Queen  by  the  Roman 
Catholic  Archbishop  and  bishops  of  the  province  of  Quebec,  with  regard  to  the  powers 
of  the  university,  and  also  a  draft  of  a  proposed  new  charter  for  that  institution  ;  and, 
further,  a  letter  from  the  officers  of  the  School  of  Medicine  and  Surgery  at  Montreal, 
to  the  effect  that  they  had,  by  their  notary,  summoned  the  Laval  University  to  cease 
giving  university  instructions  at  Montreal,  and  to  abolish  the  branch  house  and  the 
professorships  which  it  has  therein  established,  and  have  warned  the  university  that  in 
default  of  its  not  conforming  itself  to  the  summonses  within  thirty  days  from  the  4th 
October  last,  they  would  appeal  to  competent  tribunals  to  obtain  justice ;  the  Under 
Secretary  adds-that  the  Secretary  of  State  has  informed  the  Governor  General  of  Canada, 
that  it  does  not  appear  to  him  necessary  to  decide  the  question  at  present,  as  he  does 
not  think  it  right  to  invite  Her  Majesty  to  interpose,  while  the  question  as  to  the  powers 
of  Laval  University,  is  about  to  be  decided  in  a  court  of  law. 

The  meaning  of  these  last  words  is  made  clearer  by  a  communication  from  T. 
Bircham,  Esq.,  petitioners'  agent  in  London,  to  Dr.  D.  d'Orsonnens,  president  of  the 
said  Montreal  School  of  Medicine  and  Surgery,  dated  2nd  May,  1881,  in  which  he 
communicated  to  the  said  president  an  information  which  he  had  just  received  from  the 
Colonial  Office,  to  the  effect  that  the  Secretary  of  State,  before  tendering  any  advice  to 
Her  Majesty  on  the  subject,  proposes  to  await  the  result  of  the  legal  proceedings  which, 
he  was  informed,  have  been  instituted  in  the  provincial  courts  of  Quebec,  on  the  ques- 
tion in  dispute  between  the  School  of  Medicine  and  the  Laval  University.  Under  such 
circumstances.  Lord  Kimberley  considered  that,  at  that  stage,  no  advantage  would  be 
gained  by  complying  with  Mr.  Bircham's  request  for  a  copy  of  the  new  charter. 

(13.)  After  a  second  notarial  protest  made  on  the  23rd  March  last  past  (1881)  your 
petitioners  did,  in  the  beginning  of  April  last  past  (1881),  petition  the  Honourable  the 
Attorney  General  of  the  province  of  Quebec,  for  leave  to  use  his  name  in  proceedings, 
in  the  nature  of  a  prohibition,  to  be  instituted  against  the  said  L'Universite  Laval,  on 
account  of  the  said  illegal  teaching  in  the  said  city  of  Montreal,  as  provided  by  article 
997  of  the  Code  of  Civil  Procedure  of  Lower  Canada,  and  its  amendments. 

After  hearing  your  petitioners,  and  L'Universite  Laval,  by  their  counsel,  the 
Attorney  General  granted  the  prayer  of  the  said  petition,  on  certain  conditions  of  secu- 
rity, for  costs,  which  have  been  complied  with. 

(14.)  On  the  14th  day  of  April  last  past,  a  petition  was  presented  to  a  judge  of 
the  superior  court,  sitting  in  chambers  in  Montreal,  under  articles  997  and  998  of 
said  Code  of  Procedure,  in  the  name  of  the  Honourable  L.  Onesime  Loranger,  Attorney 
General  for  the  province  of  Quebec,  pro  Regina,  praying  for  the  issuing  of  a  writ  of 
summons  to  order  I'Universite  Laval  to  appear  and  answer  said  petition,  and  show 
under  what  authority  it  has  established  said  branch  faculties  of  Law  and  Medicine  in 
the  city  of  Montreal,  given  lectures  therein  and  conferred  certificates,  diplomas  and 
university  degrees  and  titles  to  the  students  of  said  branch  faculties,  and  on  default  of 
cause  being  shown  to  the  satisfaction  of  the  court  or  judge  thereof,  that  it  be  declared 
by  said  court  or  judge,  that  by  reason  of  the  facts  above  set  forth,  I'Universite  Laval 
(Laval  University)  at  Quebec,  in  the  province  of  Canada,  have  illegally  and  unlawfully 
assumed  and  exercised  powers,  privileges  and  franchises,  unauthorized  by  law  and  by 
their  said  charter,  that  an  order  do  issue  to  the  defendants  to  abolish  said  branch  facul- 
ties, and  to  discontinue  said  teaching  in  Montreal,  and  to  cease  issuing  diplomas,  certi- 
ficates and  conferring  university  degrees  and  titles  to  the  students  in  the  said  branch 
faculties. 


44-45  VICTORIA,  1881.  301 


(15.)  The  said  petition  and  writ  were  duly  returned  into  court  on  the  day  fixed  for 
that  purpose ;  the  defendants  have  appeared  and  filed  a  preliminary  plea  by  way  of  de- 
clinatory exception,  by  which  it  is  alleged  that  the  defendants,  being  located  and  having 
their  principal  establishment  and  seat  in  the  city  of  Quebec,  they  could  not  be  impleaded 
in  the  district  of  Montreal,  but  in  the  district  of  Quebec  only. 

This  preliminary  plea  has  not  been  disposed  of  as  yet,  on  account  of  the  steps  which 
were  immediately  taken  by  the  authorities  of  the  Laval  University  to  obtain  from  the 
Quebec  legislature  the  bill  hereafter  mentioned,  by  which  it  was  expected  to  enlarge 
the  powers  conferred  on  it,  by  its  royal  charter  and  to  legalize  said  branch  faculties  so 
questioned  in  courts  of  law. 

(i6.)  Notices  were  then  immediately  given  on  behalf  of  said  university,  in  the  Que- 
bec Official  Gazette  and  in  two  newspapers,  one  French  and  one  English,  published  in 
the  city  of  Quebec,  but  nowhere  else,  that  there  would  be  presented  to  the  legislature  of 
the  province  of  Quebec,  at  its  next  session,  a  Bill  concerning  the  Laval  University  and 
the  multiplication  of  its  chairs  of  instruction  in  the  Arts  and  other  faculties. 

(17.)  It  was  on  such  notices  that  the  Bill  No.  15,  intitutled  :  "An  Act  respecting 
Laval  University,  and  for  the  purpose  of  increasing  the  number  of  its  chairs  of  Arts 
and  other  faculties  within  the  limits  of  the  province  of  Quebec,"  was  presented,  which, 
in  its  original  form  reads  as  follows  : — 

"  Whereas  certain  persons  have  raised  doubts  with  reference  to  the  right  of  Laval 
University  to  give  a  university  course  elsewhere  than  in  Quebec  ;  and  whereas  it  is 
expedient  to  remove  such  doubts  : 

"  Therefore  Her  Majesty,  by  and  with  the  advice  and  consent  of  the  legislature  of 
the  province  of  Quebec,  enacts  as  follows  : — 

"(1.)  Laval  University  is  empowered  to  increase  the  number  of  its  chairs  of  Arts 
and  other  faculties  within  the  limits  of  the  province  of  Quebec. 

"  (2.)  The  present  Act  shall  come  into  force  on  the  day  of  its  sanction." 

(18.)  Your  petitioners  and  an  immense  number  of  citizens,  opposed  said  Bill  before 
both  houses  of  the  legislature,  and  over  340  petitions  of  clergymen  and  laymen  of  all 
classes,  mostly  from  that  section  of  the  province  of  Quebec,  included  south  of  the  diocese 
of  Quebec,  were  presented  to  both  houses  of  parliament  and  to  his  honour  the  Lieuten- 
ant-Governor of  the  said  province,  while  only  four  petitions  were  presented  in  its  favour 
which  were  chiefly  from  persons  connected  with  said  university. 

(19.)  But  said  bill  was  adopted  by  both  houses  of  parliament,  with  amendments 
that  made  it  yet  more  objectionable  than  in  its  original  form,  to  wit :  by  providing  in  a 
new  section  (2)  that  said  bill  would  not  apply  to  pending  cases  as  to  damages  and  costs 
only.     It  received  the  assent  of  the  Lieutenant-Governor  vinder  the  above  title. 

20.  It  passed  through  both  houses  in  direct  violation  of  their  rules  namely  : — 

{a)  No  notice  of  said  bill  was  given  in  the  district  of  Montreal,  which,  in  fact  is 
the  one  mostly  affected  by  it. 

{h.)  The  bill  goes  further  than  the  notices,  in  this,  that  it  includes  the  words 
"  within  the  limits  of  the  province  of  Quebec,"  which  words  change  the  nature  and  ex- 
tent of  the  bill  altogether. 

(c.)  It  was  presented,  and  passed  the  first  and  second  reading  in  the  legislative 
council,  without  any  petition  having  ever  been  presented  in  support  of  it. 

{d.)  It  was  never  reported  by  the  committee  of  the  standing  orders  of  said  council 
that  the  notices  had  or  had  not  been  given. 

{e.)  The  rules  of  the  legislative  council  were  never  suspended,  so  as  to  dispense  with 
the  notices  of  the  report  of  the  standing  orders  committee  about  the  notices. 

{f.)  The  three  readings  of  said  bill  in  the  legislative  council  were  altogether  irre- 
gular, and  only  passed  after  a  formal  protest  was  regularly  entered  into  journals  of  the 
council  against  the  violation  by  the  majority  of  the  council,  of  the  rules  made  for  the 
protection  of  the  minority  thereof,  and  of  private  rights. 

(21.)  The  total  disregard  of  these  safeguards  of  public  and  private  interests,  and 
the  passing  of  said  bill,  were  only  had  through  a  considerable  pressure  unduly  exercised 
upon  the  consciences  of  the  Catholic  members  of  both  houses  of  parliament,  namely,  by 
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private  and  public  letters  of  his  lordship  the  Roman  Catholic  Archbishop  of  Quebec,  and 
some  of  the  bishops  of  said  province,  who  invoked  the  authority  and  the  name  of  the 
Catholic  dignitaries  at  Rome  in  favour  of  the  said  bill,  whilst  your  petitioners  have 
reason  to  believe  that  the  said  dignitaries  had  carefully  refrained  to  interfere  in  a 
question  then,  and  yet,  pending  before  the  courts,  and  out  of  respect  to  Her  Majesty, 
who,  by  her  ministers,has  peremptorily  declined  to  entertain,  pending  said  litigation,  the 
demand  of  new  powers  which  the  local  legislature  of  Quebec  had  presumed  to  grant  to 
Laval  University  in  excess  of  her  royal  charter. 

(22.)  Your  petitioners  most  respectfully  beg  leave  to  submit  to  your  Excellency  the 
following  documents  annexed  to  this  petition  as  forming  part  thereof: — 

(a.)  A  printed  copy  of  ^^Constitution  et  r^glements  de  VUniversite  Laval',  J^th 
Edition,  1879"  containing  the  text  of  the  said  royal  charter,  of  a  Bull  of  His  Holi- 
ness Pope  Pius  IX.,  granting  the  canonical  erection  of  Laval  as  a  Catholic  University, 
and  the  rules  and  regulations  of  said  university. 

(6.)  A  printed  pamphlet  intituled  :  '•'■Questions  sur  la  succursale  de  l' University 
Laval,  1881,"  containing  a  pamphlet  in  favour  of  the  bill,  divers  letters  from  Rome 
authorities,  from  the  Archbishop  of  Quebec,  of  Marianopolis,  &c.,  ifec.  Petitions  to  the 
Queen  and  to  Quebec  legislature  by  the  Archbishop  of  Quebec  and  a  number  of  bishops, 
in  reference  to  said  question  of  the  branch  faculties  in  Montreal. 

(c.)  Printed  return  to  an  address  of  the  Senate  of  Canada  for  copies  of  correspon- 
dence, petitions,  etc.,  relating  to  Laval  University  of  Quebec,  1881,  containing,  among 
other  documents,  the  letters  of  Hon.  J.  Bramston,  Under-Secretary  of  State  for  the  Col- 
onies above  referred  to. 

{d.)  A  pamphlet  printed  by  order  of  the  Quebec  legislature  containing  the  proceed- 
ings of  the  Private  Bills  Committee  on  said  Bill  No.  15,  and  the  documents  filed  before 
it,  1881. 

(e.)  A  printed  copy  of  said  Bill  No.  15  as  originally  presented. 
(/.)  A  French  printed  copy  of  the  Bill  No.  15,  as  amended  and  finally  adopted. 
{g.)  A  printed   pamphlet  issued  by  your  petitioners,  and  containing  information 
about  it,  and  the  rules  and  regulations  of  the  Montreal  School  of  Medicine  and  Surgery, 
1880. 

(//.)  Copy  of  the  opinion  of  Mr.  P.  Herschell. 

{i.)  Copy  of  a  notarial  protest  by  your  petitioners  to  Laval  University,  dated  4th 
October,  1880. 

{j.)  Copy  of  a  second  notarial  pi*otest  dated  23rd  March,  1881. 
(k.)  A  series  of   the  votes   and  proceeding   of  the  legislative  assembly  of  Quebec, 
1881,  mentioning  petitions  for  and  against  said  Bill  No.  ^15  ;  those  of  the  8th  and  13th 
June,  1881,  containing  the  proceeding  of  the  House  on  said  Bill  No.  15. 

{I.)  A  series  of  the  votes  and  proceedings  of  the  legislative  council  mention- 
ing petitions  against  and  for  said  Bill  No.  15  ;  that  of  the  15th  June  showing,  further 
that  said  bill  was  brought  with  a  message  from  the  legislative  assembly,  and  that 
said  bill  was  read  on  that  day  for  the  first  time,  and  the  second  reading  was  ordered 
for  Friday  the  17th  June  ;  that  of  the  17th  June  showing  that  the  said  bill  was  read 
for  the  second  time  on  that  day,  and  referred  to  the  Private  Bills  Committee ;  that 
the  petition  by  "  the  rector  and  members  of  the  Laval  University,"  in  support  of  said 
bill,  was  only  presented  on  that  day;  that  of  the  21st  June  containing  a  report  of  the 
Standing  Orders  and  Private  Bills  Committee  on  said  last  petition,  recommending  that 
said  petition  be  reported,  notwithstanding  that  it  was  not  presented  within  the  time 
limited  for  the  reception  of  petitions  for  Private  Bills,  which  report  was  adopted  on  a 
division,  and  further  containing  a  report  from  said  committee,  that  it  reported  said  bill 
without  amendment.  That  of  the  22nd  June,  containing  the  proceedings  of  the  legis- 
lative council  on  the  said  last  report,  the  third  reading  of  the  Bill  No.  15,  and  a  protest 
from  Hon.  J.  L.  Beaudry,  a  member  of  that  body. 

(m.)  A  printed  copy  of  your  petitioners'  petition  and  demand  of  prohibition  against 
.said  Laval  University,  in  the  superior  court,  sitting  at  Montreal,  together  with  the 
Hon.  L.  Loranger's  fiat  and  Judge  Rainville's  order. 
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(n.)  Copy  of  the  preliminary  plea  of  Laval  University  to  said  petition,  and  your 
petitioners'  answer  thereto,  and  certificate. 

(o.)  A  letter  from  S.  Bircham  to  Dr.  d'Orsonnens,  dated  2nd  May,  1881. 

(p.)  A  list  of  petitions  against  said  Bill  No.  15. 

Your  petitioners  most  respectfully  and  humbly  submit  : — 

Firstly.  That  the  said  Act  is  iiltra  vii'es  of  the  Quebec  legislature  and  unconstitu- 
tional, inasmuch  as  it  purports  to  extend  the  powers,  privileges  and  franchises  granted 
to  Laval  University  by  said  royal  charter  in  a  manner  which  relates  to  the  royal  prero- 
gative of  conferring  honorary  degrees  and  titles,  namely,  in  assuming  to  extend  the 
teaching  power  of  Laval  University  to  every  city  and  town  in  the  province  of  Quebec, 
whilst  Her  Majesty  only  intended  to  confer,  and  only  did  confer  the  powers,  franchises 
and  privileges  of  a  university  to  a  seminary,  located  and  teaching  in  the  city  of  Quebec, 
and  to  "  Laval  University  at  Quebec,  in  the  province  of  Canada." 

Secondly.  That  the  passing  of  said  Act  by  the  Quebec  legislature,  for  the  purposes 
of  settling  a  pending  lawsuit,  by  legislation,  is  immoral  and  destructive  of  the  respect 
due  to  the  law  courts,  and  to  the  legislature  of  the  country. 

Thirdly.  That  the  passing  of  said  Act  by  the  Quebec  legislature,  for  the  purpose 
of  granting  to  Laval  University  the  power  of  teaching  elsewhere  than  in  the  city  of 
Quebec,  to  which  place  it  is  restricted  by  its  royal  charter,  while  a  demand  of  the  same 
nature  has  been  made  by  the  said  Laval  University  directly  to,  and  is  yet  pending 
before.  Her  Majesty,  who  has  only  declined  to  interpose  and  entertain  said  demand,  so 
long  as  the  question  of  the  powers  of  said  university  are  submitted  to  the  decision  of 
the  courts  of  law,  but  graciously  keeping  said  demands  in  abeyance  for  future  consid- 
eration, after  a  final  adjudication  by  the  courts  upon  said  question,  is  most  disrespectful 
to  Her  Most  Gracious  Majesty  and  to  Her  Government,  and  tends  to  discredit  and 
abuse  the  dignity  of  Her  royal  power  and  authority. 

Fo^irtldy.  That  your  petitioners  have  been  unfairly  treated  by  said  Laval  Univer- 
sity, who,  in  its  desire  to  supplant  and  destroy  the  medical  school  kept  by  them  in 
Montreal  since  1845,  has  made  to  it  a  most  unfair  competition,  and  caused  a  most  dis- 
loyal war  against  it  in  every  way  and  form. 

Fifthly.  That  the  Quebec  legislature  has  disregarded  all  principles  of  justice  in 
passing  said  bill,  and  violated  all  its  rules  and  regulations  to  such  an  extent,  that  unless 
such  course  of  proceedings  be  checked  at  once,  there  will  be  no  protection  either  to 
private  rights,  or  to  public  interest. 

Sixthly.  That  the  object  of  the  said  bill  is  to  create  a  monopoly  of  high  classical 
and  university  teaching  in  the  province  of  Quebec  for  the  French  Catholic  population, 
thereby  preventing  all  emulation,  both  among  professors  and  students,  to  the  great 
detriment  of  progress,  of  sciences,  and  giving  to  a  single  corpoi'ation  such  a  powerful 
and  omnipotent  influence  over  the  educated  portion  of  the  population  of  this  province, 
As  to  be  detrimental  to  the  well  being  of  said  province. 

Seventhly.  That  the  French  Catholic  population  of  that  section  of  the  province, 
extending  south  of  the  archdiocese  of  Quebec,  to  wit  :  of  three-fourths,  at  least,  of  the 
whole  province,  including  the  rural  clergy,  is  opposed,  almost  unanimously,  to  the  grant- 
ing of  such  extended  powers  to  Laval  Ur^versity,  as  evidenced  by  the  340  petitions, 
and  one  presented  to  the  three  branches  of  the  Quebec  legislature  against  the  passing 
of  said  Bill. 

Eighthly.  That  the  legislation  embodied  in  the  said  Act  is  contrary  to  sound  prin- 
ciples of  legislation,  inasmuch  as  it  is  declaratory  of  the  powers  contained  in  the  said 
royal  charter,  while  the  question  of  such  powers  is  sub  judice,  and  it  declares  to  have 
been  the  law,  that  which  was  not  the  law,  and  legislates  ex  poste  facto,  is  retroactive, 
affects  pending  cases  and  interferes  with  private  rights  ;  and  inasmuch  as  said  local 
legislature  has,  without  any  demand,  assumed  to  interfere  with  private  parties  engaged 
in  litigation,  and  to  disregard  the  well-being  and  wishes  of  all  the  population  to  be 
affected  by  such  legislation,  in  order  to  satisfy  the  ambition  of  an  already  overpowerful 
corporation  ; 

Your  petitioners  most  respectfully  and  humbly  submit — 
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That  an  order  should  be  made  by  your  Excellency  for  the  disallowance  of  the  said 
Act. 

And  your  petitioners  will  ever  pray. 

THS.  E.  D'ODET  D'ORSONNENS,  M.D.,  CM.,  LL.D., 

President. 

J.  EMERY  CODERRE, 

Montreal,  8th  August,  1881.  Secretary. 

Jiejiort  of  tlie  Honourable  the  Minister  of  Justice,  ajyproved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  2Jf.th  July,  1882. 

Department  of  Justice,  Ottawa,  18th  July,  1882. 
To  His  Excellency  the  Governor  General  in  Council : — 

The  undersigned  has  the  honour  to  make  the  following  additional  report  upon  the 
Acts  passed  by  the  legislature  of  Quebec  in  the  year  1881. 

Chapter  46.  An  Act  respecting  Laval  University,  and  for  the  purpose  of  increas- 
ing the  numbers  of  its  Chairs  of  Arts  and  other  Faculties  within  the  limits  of  the  Pro- 
vince of  Quebec. 

The  Montreal  School  of  Medicine  and  Surgery  have,  by  their  petition  to  your 
Excellency,  prayed  that  this  Act  be  disallowed,  and  have  stated  a  number  of  grounds 
in  support  of  their  petition.  The  undersigned  is  of  opinion  that  the  Act  is  within  the 
powers  expressly  conferred  upon  the  legislature  by  "  The  British  North  America  Act," 
and  therefore  recommends  that  it  be  not  disallowed. 

Chapter  69.  An  Act  to  incorporate  the  Canadian  Electric  Light  Company. 

By  section  20  of  this  Act  inter  alia  a  penalty  is  imposed  on  '*  any  one  who  wilfully 
or  maliciously  breaks  up,  pulls  down  or  damages,  injures,  puts  out  of  order,  or  destroys 
any  wire,  injures  pipe  or  plug  used  for  an  electric  circuit,  or  any  instrument,  meter, 
lamp  post,  abutment,  pier,  or  the  materials  connected  therewith,  or  any  other  works  or 
apparatus,  appurtenances  or  dependencies  thereof,  or  any  matter  or  thing  made  and 
provided  for  the  purposes  aforesaid,  or  any  of  the  materials  used  and  provided  for  the 
same,  or  ordered  to  be  erected,  laid  down  or  belonging  to  the  company. 

By  32  and  33  Vict.,  chap.  22,  sections  59  and  60  (Acts  of  Parliament  of  Canada), 
the  ofiFence  created  by  the  part  of  the  section  recited  is  a  misdemeanour,  if  the  damage 
exceed  §20,  or  an  offence  punishable  by  fine,  and  in  case  the  fine  is  not  paid,  by 
imprisonment. 

Chapter  72.  An  Act  to  incorporate  the  Quebec  and  Levis  Telephone  Company. 

The  same  conflict  of  law  is  created  by  the  9th  section  of  this  Act. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  of 
Quebec  be  called  to  tho.se  sections,  with  a  view  to  their  amendments  at  the  next  session 
of  the  Quebec  legislature. 

^  A.  CAMPBELL, 

Minister  of  Justice. 

Confidential  Memorandum  of  the  Honourable  the  Minister  of  Justice. 

Memorandum  in  regard  to  "An  Act  respecting  Laval  University,  and  for  the  purpose  of 
increasing  the  number  of  its  Chairs  of  Arts  and  otJier  Faculties  toithin  the  limits  df 
tJus  Province  of  Quebec,"  j^assed  by  the  Legislature  of  the  Province  of  Quebec  in  the 
year  1881,  stating  reasons  for  recommending  that  the  Act  be  not  disallowed. 

The  Montreal  School  of  Medicine  and  Surgery  have  petitioned  his  Excellency, 
and  prayed  that  the  Act  be  disallowed.     The  grounds  put  forward  are,  briefly  : 

1st.  That  it  is  ultra  vires,  as  extending  the  royal  charter  by  which  Laval 
University  is  incorporated. 
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2nd.  That  it  is  passed  while  the  powers  of  Laval  University  are  under  consider- 
ation in  the  courts,  and  for  the  purpose  of  settling  an  existing  suit.  That  the  legis- 
lation is  therefore  improper,  and  tends  to  destroy  public  respect  for  the  coui'ts. 

3rd.  That  it  was  passed  without  due  compliance  with  the  rules  of  the  legislature 
of  Quebec,  and  in  violation  of  those  rules. 

4th.  That  the  legislation  is  ex  post  facto. 

5th,  That  there  were  only  four  petitions  before  the  legislature  in  favour  of  it,  and 
a  large  number  against  it,  showing  that  the  French  Catholics  are  opposed  to  the  Act. 

6th.  That  Laval  University  has  for  years  warred  against  the  "  Montreal  School  of 
Medicine  and  Surgery,"  and  that,  if  the  Act  is  not  disallowed,  the  competition  of  the 
former  will  not  only  be  unfair,  but  fatal  to  the  latter.  That  at  the  time  it  was  passed, 
the  Montreal  School  of  Medicine  and  Surgery  had  an  application  before  Her  Majesty 
for  a  charter  giving  similar  powers. 

As  to  the  first  ground,  the  undersigned  is  of  opinion  that  the  Act  is  within  the 
powers  expressly  conferred  upon  the  legislature  by  "  The  British  North  America  Act," 
and  is  not  ultra  vires,  even  if  it  does  extend  the  powers  conferred  upon  Laval  University 
by  the  royal  charter. 

As  to  the  second  ground,  the  undersigned  is  of  opinion  that  it  does  not  in  this  case 
aflford  a  sufficient  reason  for  reconmaending  the  disallowance  of  the  Act,  and  in  this 
connection  would  observe  that,  although  the  Act  may  extend  the  powers  of  the  Laval 
University,  it  takes  away  none  of  the  rights  or  powers  of  the  Montreal  School  of 
Medicine  and  Surgery,  or  of  any  other  person  or  body  politic.  It  differs  materially 
from  the  case  of  an  Act  affecting  an  ordinary  suit,  or  matters  of  dispute  between 
individuals,  where  what  is  taken  from  one  litigant  is  given  to  the  other. 

As  to  the  third  ground,  the  undersigned  is  of  opinion  that,  as  the  Act  comes 
properly  certified,  it  must  be  assumed  that  it  was  properly  enacted — the  legislature 
must  judge  for  itself  as  to  what  is  a  sufficient  compliance  with  the  rules  which  it  has 
ordained  for  the  orderly  conduct  of  its  business. 

As  to  the  fourth  objection,  the  undersigned  would  observe  that  it  is  by  no  means 
clear  that  the  Act  is  retroactive  in  its  effect,  and  whether  it  is  or  not,  he  is  of  opinion 
that  this  of  itself  does  not  afford  sufficient  reason  for  its  disallowance. 

There  is  nothing  in  the  fifth,  sixth  or  seventh  grounds  to  justify  the  disallowance 
of  this  Act. 

The  objections  were  proper  matters  for  the  consideration  of  the  legislature,  but  can- 
not, in  the  opinion  of  the  undesigned,  be  taken  into  account  in  this  case,  in  deciding 
the  question  as  to  whether  the  Act  should  be  disallowed  or  not. 

A.  CAMPBELL, 

Minister  of  Justice. 
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1st  Session — 5th  Legislature. 


Report  of  the  HorwurMe  the  Minister  of  Justice,   approved   hy   His   Excellency  the 
Governor  General  in  Council,  on  the  7th  June,  188S. 

Department  of  Justice,  Ottawa,  5th  June,  1883. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  had  under  consideration  the  Acts  passed  by  the  legislature 
of  the  province  of  Quebec  in  the  session  of  1882. 

While  respectfully  recommending  that  the  said  Acts  (chapters  1  to  108  inclusive) 
be  left  to  their  operation,  the  undersigned  desires  to  observe  : 

(1.)  That  in  Acts  authorizing  municipal  and  other  corporations  to  borrow  money, 
it  is  convenient  for  local  legislatures  to  give  power  to  pay  interest,  and  also  to  limit  the 
rate  of  interest  which  the  corporation  may  pay,  probably  no  objection  exists  to  a  local 
legislature  enacting  that  a  corporation  may  pay  any  rate  that  may  be  legally  agreed 
upon,  or  that  it  may  pay  a  fixed  rate  within  the  maximum  rate  at  the  time  lawfully 
established.  In  a  number  of  Acts  of  this  session  there  are  provisions  of  this  kind 
where  the  power  of  Parliament  to  legislate  on  the  subject  of  interest  is  in  this  way 
indirectly  recognized. 

In  other  cases  it  is  not.  It  is  desirable  in  all  cases  that  Acts  of  the  local  legis- 
lature should  be  so  drawn  as  to  recognize  the  fact  that  Parliament  has  the  exclusive 
legislative  authority  over  the  subject  of  interest. 

(2.)  By  the  1st  section  of  chapter  4,  intituled :  "  An  Act  to  facilitate  the  inter- 
vention of  the  crown  in  civil  cases,  in  which  the  constitutionality  of  Federal  or  Pro- 
vincial Acts  is  in  question,"  it  is  provided  as  follows  : — 

"  No  question  as  to  constitutionality  of  any  Act  of  the  province  or  of  the  federal 
parliament  shall  be  raised  before  the  courts  of  original  jurisdiction  or  of  appeal,  unless 
the  party  raising  the  same  shows  to  the  court  that  he  has,  at  least,  eight  days  before 
the  day  fixed  for  the  hearing,  given  notice  to  the  Attorney  General  of  the  question 
which  he  intends  to  raise,  with  sufficient  information  to  enable  him  to  understand 
the  nature  of  his  pretensions  ;  upon  such  notice  the  Attorney  General  may  intervene 
in  the  ca.se  on  l:>ehalf  of  the  crown,  and  take  issue  in  writing  on  such  questions,  and 
the  judgment  of  the  court,  whether  it  grant  or  refuse  his  conclusions,  shall  mention 
such  intervention,  and  such  conclusions  on  which  it  shall  render  judgment,  as  if  the 
Attorney  General  were  party  to  the  suit,  and  a  copy  of  such  judgment  shall  be  for- 
warded without  delay  to  the  Attorney  General. 

So  far  as  this  section  deals  with  Acts  of  Parliament,  it  is,  in  the  opinion  of  the 
undersigned,  objectionable,  to  say  nothing  more,  and  ought  to  be  amended  by  striking 
out  the  words,  "or  of  the  federal  parliament." 

(3.)  Chapter  9.  An  Act  to  amend  the  Quebec  License  Law  of  1878  (41  Vic, 
chap.  3),  is,  in  the  opinion  of  the  undersigned,  tdtra  vires  of  the  local  legislature. 

Attention  has  been  frequently  called  to  Acts  of  this  class,  but  hitherto  they  have 
been  left  to  their  operation.  Now  that  parliament  has  legislated  upon  the  subject,  it 
will  become  necessary  to  consider  the  question  of  disallowing  legislation  by  the  local 
h'gislature.on  the  subject  in  excess  of  their  powers. 
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However,  as  the  Act  under  consideration  was  passed  before  the  decision  in  Russell 
vs.  The  Queen,  it  may,  it  is  thought,  together  with  the  Act  of  which  it  is  an  amend- 
ment, be  left  to  fall  by  the  decisions  of  the  courts,  and  it  is  not  necessary  to  disallow  it. 

(4.)  A  petition  has  been  received  from  certain  insurance  companies  doing  business 
at  Montreal,  praying  for  the  disallowance  of  chap.  22,  intituled  :  "  An  Act  to  impose 
certain  Direct  Taxes  on  certain  Commercial  Corporations." 

As  the  question  of  the  validity  of  this  Act  is  now  before  the  courts,  it  is 
unnecessary  to  consider  the  grounds  upon  which  the  petitioners  urge  that  it  is  outside 
the  legislative  authority  of  the  legislature,  or  to  express  any  opinion  in  regard   thereto. 

It  ought,  in  the  opinion  of  the  undersigned,  for  the  present,  to  be  left  to  its  opera- 
tion, and  for  judicial  decision. 

(5.)  With  respect  to  the  2nd  section  of  chap.  .35,  intituled :  "  An  Act  to  further 
amend  the  Municipal  Code  of  the  Province  of  Quebec,"  the  undersigned  is  of  opinion 
that  to  apply  the  provisions  of  the  law  therein  quoted  to  federal  government  railways, 
is  beyond  the  power  of  the  provincial  legislature.  The  section  should  be  amended  as 
to  exclude  government  railways,  the  property  of  the  Dominion. 

(6.)  By  the  12th  subsection  of  the  23  rd  section  of  chapter  103,  intituled:  "An 
Act  to  incorporate  the  Town  of  Richmond,"  the  town  council  is  given  power  to  make 
by-laws  to  restrain,  regulate  or  prohibit  the  sale  of  any  spirituous,  alcoholic  or  intoxi- 
cating liquors  within  the  limits  of  the  town. 

The  observations  in  regard  to  chapter  9  apply  to  this  provision.  If  these  obser- 
vations are  approved  of,  the  undersigned  recommends  that  the  substance  of  them  be 
communicated  to  the  Lieutenant-Governor  of  Quebec,  for  the  consideration  of  his 
government,  to  the  end  that  they  may  invite  such  legislation  at  the  next  session  of  the 
Quebec  legislature,  as  will  meet  the  amendments  suggested. 


CAMPBELL, 

Minister  of  Justice. 
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QUEBEC~46th  victoria,  1883. 


2nd  Session — 5th  Legislature. 


Report  of  the  Honourable  the  Minister   of  Justice,   approved  by   His   Excellency   the 
Governor  General  in  Council,  on  the  29th  June,  1884- 

Department  op  Justice,  Ottawa,  23rd  June,  1884. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  his  report  on  the  Acts  of  the  legis- 
lature of  Quebec,  passed  in  the  session  held  in  the  year  1883. 

Chapter  13,  intituled:  "An  Act  to  amend  the  law  respecting  the  constitution  of 
the  Superior  Court,"  assigns  an  additional  judge  to  the  district  of  Quebec,  and  provides 
that  the  judge  to  whom  it  is  assigned  in  the  county  of  Gaspe,  shall  also  exercise  his 
functions  in  the  county  of  Bonaventure.  Resolutions  were  passed  by  twelve  munici- 
palities of  the  county  of  Gaspe  asking  that  this  Act  be  disallowed,  and  were  transmitted 
to  this  department  by  Dr.  Fortin. 

To  these  resolutions  the  undersigned  replied  that,  after  careful  consideration  of  the 
subject,  he  could  not  see  his  way  to  advising  his  Excellency  to  disallow  the  Act,  that 
the  subject  of  the  Act  was  one  particularly  and  exclusively  assigned  to  the  provincial 
legislature  by  the  constitution,  and  the  Act  was  within  the  competency  of  that  legis- 
lature. 

Parliament  has  made  provision  for  the  payment  of  judges  in  accordance  with  this 
Act,  which  in  the  opinion  of  the  undersigned,  should  be  left  to  its  operation. 

Chapter  55,  intituled  :  "  An  Act  to  confirm  the  Act  of  the  Federal  Parliament,  45 
Vic,  chap.  101,  intituled  :  '  An  Act  to  amend  and  extend  the  Act  to  empower  the 
Stadacona  Fire  and  Life  Insurance  Company  to  relinquish  their  charter  and  to  provide 
for  the  winding  up  of  their  affairs,'  and  to  render  valid  the  provisions  of  the  said  Act 
and  to  give  effect  thereto." 

This  Act  is  passed  apparently  because  doubts  have  arisen  as  to  the  authority  of 
Parliament  to  make  provision  that,  in  the  winding  up  of  the  companies  mentioned,  pro- 
ceedings for  the  recovery  of  claims  must  be  taken  within  one  year.  Parliament  having 
the  authority  to  legislate  in  regard  to  the  winding  up  oi  the  company,  on  account  of  its 
insolvency  would,  it  is  thought,  have  power  to  enact  the  provisions  mentioned. 

At  most,  however,  the  Act  is  only  an  unnecessary  one,  and,  as  it  affects  no  general 
interests,  and  was  passed  for  the  quieting  of  doubts,  the  undersigned,  while  stating  that 
he  does  not  share  those  doubts,  recommends  that  it  be  left  to  its  operation. 

Chapter  76,  intituled  :  "  An  Act  to  incorporate  the  Citizens  Gas  Company  of  Mon- 
treal." By  section  25  a  penalty  is  imposed  for  the  offence  of  obtaining  or  using  the 
company's  gas  without  their  consent  by  connecting  with  their  pipes.  This  has  been 
held  to  be  larceny.     Regina  vs.  Firth — L.R.  1,  C.C.R.  172. 

By  sections  26  and  29,  penalties  are  imposed  for  wilful  and  malicious  injuries  to 
the  property  of  the  company  for  which  provision  is  made  by  the  Act  of  Parliament  32 
and  33  Vic,  chap.  22,  intituled  :  An  Act  respecting  malicious  injuries  to  property. 

The  undersigned  recommends  that  this  Act  be  left  to  its  operation,  and  that  the 
attention  of  the  Lieutenant-Governor  of  Quebec  be  called  to  the  provisions  of  sections 
25,  26  and  29,  with  a  view  to  their  being  amended  in  the  direction  indicated. 

After  careful  consideration  the  undersigned  recommends  that  the  remaining  Acts 
of  the  session  (chapters  1  to  12,  14  to  54,  56  to  75,  77  to  101,  inclusive)  be  left  to  their 
operation. 

A.  CAMPBELL, 

Minister  of  Justice. 
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QUEBEC,  47th  VICTORIA,  1884 


3rd  Session — 5th  Parliament, 


Report  of  the  Honourable  the  Minister  of  Justice,    approved   hy   His    Excellency    the 
Governor  General  in  Council  on  the  8th  July,  1885. 

Department  op  Justice,  Ottawa,  10th  June,  1885. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  had  under  consideration  the  Acts  passed  by  the  legislature 
of  the  province  of  Quebec,  in  the  session  held  in  the  year  1884,  has  the  honour  to  recom- 
mend that  the  Acts  (chapters  1  to  76,  78  to  86,  88,  89,  and  91  to  97  inclusive)  be  left 
to  their  opei-ation. 

Chapter  77.  An  Act  to  authorize  the  Government  of  Quebec  to  take  possession  of 
a  certain  toll-bridge  over  the  River  Richelieu. 

A  petition  was  presented  on  the  1st  of  August  last  by  the  Hon.  R.  Laflamme,  Q.C., 
acting  on  behalf  of  the  representatives  of  the  late  Hon.  R.  Jones,  to  whom  the  privilege 
of  building  the  bridge  and  taking  tolls  thereon  was  granted  by  an  Act  of  the  legisla- 
ture of  Lower  Canada,  6  Geo.  IV.,  chap.  29,  praying  for  the  disallowance  of  this  Act,  on 
the  ground  that  it  is  an  invasion  of  the  right  and  a  dispossession  of  the  property  secured 
to  Mr.  Jones  by  a  solemn  contract  of  the  legislature  of  Lower  Canada,  for  the  purpose 
of  transferring  the  same  to  a  municipal  or  private  corporation,  without  any  benefit  or 
advantage  to  the  public  at  large,  and  also  that  it  deprives  the  petitioners  of  their  pro- 
perty without  providing  that  payment  of  the  value  thereof  shall  be  first  made,  and  takes 
away  their  recourse  to  the  regular  tribunals  of  the  country. 

The  petition  was  communicated  to  the  Lieutenant-Governor  of  Quebec  for  such 
observations  as  his  government  might  see  fit  to  make  thereon,  and  on  the  23rd  Febru- 
ary last  his  Honour  transmitted  a  report  of  his  Attorney  General  on  the  subject, 
approved  by  order  of  his  executive  council. 

In  reply  to  the  objections  urged  on  behalf  of  the  petitioners,  the  Attorney  General 
of  Quebec  refers  to  the  sections  3  and  8,  of  6  Geo.  IV.,  chap.  29,  which  provide  for  the 
assumption  of  the  bridge  by  the  crown,  after  the  expiration  of  fifty  years,  on  payment 
of  the  value  thereof,  whereupon  the  bridge  shall  vest  in  the  crown,  and  points  out  that 
such  right  of  the  crown  is  made  subject  to  no  other  conditions. 

With  respect  to  the  contemplated  transfer  by  the  Quebec  government  of  the  bridge 
to  a  municipal  or  private  corporation,  it  is  contended  that  the  parties  have  no  interest 
in  objecting  to  such  a  course,  which,  as  a  matter  of  fact,  is  in  the  public  interest,  and 
is  adopted  with  a  view  to  reducing  the  tolls. 

As  regards  the  question  of  compensation,  it  is  denied  on  behalf  of  the  Quebec 
government  that  the  Act  provides  for  the  taking  possession  of  the  bridge  by  the 
government,  upon  paying  the  value  thereof  to  the  owners,  and  it  is  alleged  that  the 
matter  was  referred  to  arbitration,  under  the  law  of  the  province  governing  arbitrations. 

The  undersigned,  upon  consideration  of  the  whole  matter,  can  see  no  reason  for 
advising  the  disallowance  of  the  Act.  Its  subject  matter  is  one  peculiarly  and  exclu- 
sively within  the  competence  of  the  provincial  legislature,  and  the  grievance  disclosed 
by  the  petition  is,  in  the  opinion  of  the  undersigned,  suflB.ciently  met  by  the  answer  of 
the  government  of  Quebec. 
20 
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The  Quebec  government  appear  to  have  acted  in  the  exercise  of  an  undoubted 
right  and  in  the  public  interest,  and  proceedings  have  been  commenced  for  the  purpose 
of  establishing  the  value  of  the  petitioner's  rights,  in  which  they  have  apparently 
acquiesced,  by  naming  one  of  the  arbitrators. 

The  undersigned  humbly  advises  that  the  power  of  disallowance  be  not  exercised 
with  respect  to  this  Act. 

Chapter  87.  "An  Act  to  further  amend  the  Act  27  Vict.,  chap.  23,  and  the  Act  39 
*'  Vict.,  chap.  47,  in  order  to  modify  and  better  define  the  general  powers  of  the  corpora- 
"  tion  of  the  town  of  Joliette,  and  for  other  purposes. 

Section  15,  subsections  4,  5,  6  and  7,  and  sections  16  and  17,  are  as  follows  : — 

4.  It  shall  be  lawful  for  any  constable,  when  on  duty,  to  arrest  all  idle  and  dis- 
orderly persons  whom  he  may  find  disturbing  the  public  peace,  or  whom  he  may  have 
good  reasons  to  suspect  of  any  evil  design,  and  any  person  whom  he  may  find  lying  in 
any  field,  road,  street,  yard  or  other  places,  or  loitering  therein,  and  not  giving  a  satis- 
factory account  of  himself,  to  deliver  such  persons  so  arrested  into  the  custody  of  the 
officer  or  constable  appointed  under  this  Act,  and  who  shall  be  on  duty,  or  in  charge  of  • 
the  police  station  or  guard  house  established  for  that  purpose  by  the  said  council,  in 
order  that  such  person  be  kept  in  safe  custody  until  he  can  be  brought  before  the  mayor, 
pro-mayor,  one  of  the  councillors  of  the  said  town,  or  before  a  justice  of  the  peace,  to  be 
dealt  with  according  to  law. 

5.  In  addition  to  the  powers  and  authority  conferred  by  the  preceding  subsections 
upon  the  said  constabulary  force,  it  shall  and  may  be  lawful  for  any  officer  or  constable 
of  the  said  force,  by  day  or  by  night,  to  arrest  on  view  any  person  infringing  any  of  the 
by-laws  of  the  said  town  of  Joliette,  or  of  the  council  thereof,  the  infringement  of  which 
is  punishable,  and  it  may  and  shall  be  lawful  also  for  each  such  officer  or  constable  to 
arrest  every  such  person  infringing  any  such  by-laws,  immediately,  or  after  the  ofience 
has  been  committed,  upon  sufficient  information  being  given  to  him  as  to  the  nature  of 
the  offence,  and  to  the  persons  who  have  committed  it. 

6.  All  persons  so  summarily  arrested  may  be  at  once  conveyed  to  the  courthouse 
of  the  district  of  Joliette,  or  to  any  other  place  which  the  council  may  be  pleased  to 
indicate  by  by-law,  to  stand  their  trial  before  the  said  mayor,  pro-mayor,  or  justice  of 
the  peace  who  may  be  present,  or  in  order  that  they  may  give  bail  or  recognizance 
before  the  said  mayor,  pro-mayor  or  justice  of  the  peace,  to  appear  on  the  day  fixed  by 
the  said  mayor,  pro-mayor  or  justice  of  the  peace  to  answer  to  the  charge  or  complaint 
brought  against  them,  and  for  which  they  may  have  been  arrested  as  aforesaid. 

7.  In  every  such  recognizance  so  taken,  the  parties  thereto  shall  bind  themselves 
equally  for  the  same  amount,  and  it  shall  be  subject  to  the  same  procedure  as  to  the  for- 
feiture thereof,  before  the  said  mayor,  pro-mayor  or  justice  of  the  peace,  as  a  recogni- 
zance taken  before  a  justice  of  the  peace  and  forfeited  before  the  Court  of  General 
Sessions  of  the  Peace  for  the  district  of  Joliette ;  provided  that  nothing  herein  con- 
tained shall  prevent  the  persons  so  summarily  arrested  from  being  examined  and  tried 
at  once  when  they  are  brought  to  the  court-house,  or  other  place  fixed  by  the  said  council 
as  aforesaid,  before  the  said  mayor,  pro-mayor  or  justice  of  the  peace,  if  the  offence  for 
which  such  persons  have  been  arrested,  can  be  legally  brought  before  such  mayor,  pro- 
mayor  or  justice  of  the  peace. 

16,  And  if  the  party  does  not  appear  but  applies,  by  any  person  in  his  name,  to 
postpone  the  hearing  of  the  charges  against  him,  and  if  the  mayor,  pro-mayor  or  justice 
of  the  peace  think  proper  to  consent  thereto,  the  said  mayor,  pro-mayor  or  justice  of  th« 
peace  shall  be  at  liberty  to  continue  such  recognizance  until  a  later  period  which  he 
shall  specify,  and  when  the  affair  is  heard  and  decided,  either  by  the  charge  being  dis- 
missed, or  the  party  being  called  upon  to  answer  to  the  said  charge  later  on,  the  recogni- 
zance for  the  appearance  of  the  said  party  before  the  mayor,  pro-mayor  or  justice  of  the 
peace,  shall  be  cancelled. 

17.  If  any  person  assaults  or  resists,  or  aids  or  incites  another  person  to  assault  or 
resist  an  officer  or  constable,  appointed  in  virtue  of  this  Act  in  the  execution  of  his 
duty,  such  delinquent  shall,  upon  conviction  before  the  mayor,  pro-mayor  or  justice  of 
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the  peace,  incur  and  pay  for  each  such  offence,  a  fine  not  exceeding  twenty  dollars,  or  be 
liable  to  an  imprisonment  of  not  more  than  thirty  days. 

Similar  provisions  are  made  by  section  56,  subsection  4  and  sections  65  and  66  of 
cap.  90,  intituled  :   "  An  Act  to  incorporate  the    town  of  Sainte  Cunegonde." 

These  provisions,  in  the  opinion  of  the  undersigned,  trench  upon  the  power  of 
Parliament  to  legislate  with  respect  to  criminal  law,  and  while  recommending  that  the 
power  of  disallowance  be  not  exercised  in  respect  of  these  Acts,  he  recommends  that  the 
attention  of  the  Lieutenant-Governor  of  the  province  be  called  thereto. 


CAMPBELL, 

Minister  of  Justice. 


m 
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QUEBEC,  48th  VICTORIA,  1885. 


4th  Session — 5th  Legislature. 


Report   of  the  Honourable  the  Minister  of  Justice,   approved  hy   His   Excellency   the 
Governor  General  in  Council  on  the  15th  March,  1886. 

Department  of  Justice,  Ottawa,  25th  February,  1886. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  Acts  passed  by  the  legislature 
of  the  province  of  Quebec,  in  the  session  held  in  the  year  1885. 

The  undersigned  having  carefully  considered  the  Acts  (chapters  1  to  86  inclusive), 
respectfully  recommends  that  they  be  left  to  their  operation. 

By  chapter  10,  intituled  :  "An  Act  respecting  Escheats  and  Property  confiscated  to 
the  crown,"  it  is  provided  that  property  that  has  devolved  or  shall  devolve  upon  the 
crown  by  escheat,  and  property  confiscated  for  any  cause  whatever,  except  for  crime, 
are  under  the  control  of  the  Commissioner  of  Crown  Lands ;  that  such  property  may  be 
sold  or  transferred  by  the  Lieutenant-Governor  in  council,  upon  such  conditions  as  he 
may  impose,  or  that  he  may  dispose  of  the  property  gratuitously  in  favour  of  any  person 
having  moral  claims  thereto. 

It  will  be  observed  that  the  word  "property  "  is  large  enough  to  include  personal 
property.  But  whether  the  crown,  in  the  right  of  the  Dominion  of  Canada,  or  of  a  pro- 
vince, is  entitled  to  personal  property  escheating  for  want  of  kin,  is  a  question  not  yet 
decided.  For  the  determination  of  this  question,  a  case  is  now  pending  in  the  exchequer 
court  between  the  undersgned,  for  the  Dominion  of  Canada,  and  the  Attorney  General 
of  Ontario.  (See  Atty.  Genl.  Ont.,  vs.  Atty.  Gen.  Canada.  Sup.  Ct.  Rep.  vol.  xiv,  p.  736.) 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  of 
Quebec  be  called  to  this  matter,  and  that  he  be  invited  to  move  the  legislature,  pending 
the  decision  of  the  legal  question  involved,  so  to  amend  this  Act,  as  to  limit  its  applica- 
tion to  property  which  escheats  to  the  crown  in  the  right  of  the  province,  and  that  he  be 
informed,  however,  that  it  is  not  the  intention  of  your  Excellency's  Government,  pend- 
ing the  decision  of  that  question,  to  interfere  in  the  administration  of  the  personal  prop- 
erty of  persons  dying  in  the  province  of  Quebec,  leaving  no  next  of  kin  or  other  pei'son 
entitled  to  succeed,  other  than  Her  Majesty. 

By  chapter  22,  intituled  :  "  An  Act  to  amend  the  Code  of  Civil  Procedure,  in  so  far 
as  it  concerns  abandonment  of  Property,"  provision  is  made  for  the  administration  of 
the  estates  of  insolvent  persons,  substantially  in  the  same  way  as  it  was  done  by  the 
Act  of  the  legislature  of  the  province  of  Ontario,  48th  Vic,  chap.  26,  to  which  the  un- 
dersigned has  referred  in  his  report  upon  the  Acts  passed  by  the  legislature  of  that  pro- 
vince in  the  year  1885.  For  the  reasons  given  in  that  report  the  undersigned  recom- 
mends that  the  power  of  disallowance  be  not  exercised  in  respect  of  this  Act.  [See  ante, 
page  199.) 

Chapter  32,  intituled  :  "  An  Act  to  protect  the  life  and  health  of  Persons  employed 
in  Factories,"  makes  similar  provision  on  this  subject  to  those  made  by  the  Act  of  the 
legislature  of  the  province  of  Ontario,  47th  A^ic,  chap.  39,  intitutled  :  "  An  Act  for  the 
protection  of  persons  employed  in  Factories."     (See  ante,  pa^e  195.) 

Referring  to  the  approved  report  of  the  Minister  of  Justice,  dated  20th  January, 
1885,  in  respect  of  the  Act  last  mentioned,  the  undersigned  recommends,  that  this  Act 
of  the  legislature  of  the  province  of  Quebec,  48th  Vic,  chap.  32,  be  left  to  its  operation. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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5th  Session — 5th  Legislature. 


Reiwrt  of  the    Honourable   the  Minister  of  Justice,   approved  hy   His   Excellency   the 
Governor  General  in  Council,  on  the  2nd  April,  1887. 

Department  op  Justice,  Ottawa,  22nd  March,  1887. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  begs  leave  to  submit  his  report  on  the  Acts  passed  by  the  legis- 
lature of  the  province  of  Quebec,  in  the  session  of  1886,  authentic  copies  of  which  were 
received  by  the  Secretary  of  State  on  the  20th  of  July  last. 

Chapter  34.  By  the  1 6th  section  of  chapter  34,  intituled  :  "  An  Act  respecting  the 
Bar  of  the  Province  of  Quebec,"  the  batonnier  of  the  province  is  given  precedence  over 
the  other  members  of  the  bar.  A  similar  provision  was  contained  in  the  16th  section  of 
the  Act  of  the  same  legislature,  44-45  Victoria,  chapter  27,  which  was  left  to  its  operation 
without  comment.  (See  ante  page  297.)  It  is  to  be  observed,  however,  that  in  Lenoir  vs. 
Ritchie  (3  Can.,  Sup.  Ct.  Rep.,  575,)  Henry,  Taschereau  and  Gwynne,  JJ.,  constituting  a 
majority  of  the  court,  held  that  a  provincial  legislature  has  no  power  to  authorize  the 
Lieutenant-Governor  to  appoint  Queen's  Counsel,  or  to  grant  to  any  member  of  the 
bar,  a  patent  of  precedence  in  the  courts  of  the  province,  as  the  prerogative  of  raising 
practitioners  in  the  courts  of  justice  to  a  superior  eminence,  by  constituting  them 
sergeants,  itc,  or  by  granting  letters  of  precedence  to  such  barristers  as  Her  Majesty 
thought  proper  to  honour  with  that  mark  of  distinction,  whereby  they  were  entitled  to 
such  rank  and  pre-audience  as  were  assigned  to  their  respective  patents,  belonged  in 
Canada,  to  your  Excellency,  as  the  representative  of  the  crown,  and  not  to  the 
Lieutenant-Governors.  In  coming  to  this  conclusion,  it  will  be  seen  by  reference  to 
the  report  of  the  case,  that  the  learned  judges  did  not  overlook,  but  took  into  consider- 
ation and  discussed,  the  fact  that  in  his  despatch  of  1st  February,  1872,  to  Lord  Lisgar, 
the  Earl  of  Kimberley  stated  that  he  was  advised  that  the  legislature  of  a  province, 
could  confer  by  statute  on  its  Lieutenant-Governor,  the  power  of  appointing  Queen's 
Counsel,  and  with  respect  to  precedence  or  pre-audience  in  the  courts  of  the  province, 
the  legislature  of  the  province  had  power  to  decide  as  between  Queen's  Counsel 
appointed  by  the  Governor  General  and  the  Lieutenant-Governor,  Since  1879,  Lenoir 
vs.  Ritchie  has  continued  to  be,  and  until  reversed,  should  be  accepted  and  respected  as 
the  authoritative  enunciation  of  the  law  on  the  subject.  It  is  clear,  the  undersigned 
thinks,  that  a  legislature  cannot,  in  this  respect,  exercise  directly  a  power  which  it  cannot 
enable  the  Lieutenant-Governor  to  exercise. 

For  these  reasons  the  undersigned  is  of  opinion  that  the  section  referred  to  should 
be  repealed,  or  at  least  should  be  so  amended  as  to  show  clearly  that  the  legislature 
intended  the  enactment  to  be,  as  Sir  John  Macdonald,  then  Minister  of  Justice,  in  his 
report  of  3rd  January,  1872,  states  it  to  be,  "subject  to  the  exercise,  by  your  Excel- 
lency, of  the  royal  prerogative,  which  is  paramount  and  in  no  way  diminished  by  the 
terms  of  the  Act  '>f  Confederation." 

Chapter  39. — The  undersigned  will  make  chapter  39,  intituled:  "An  Act  to 
authorize  certain  Corporations  and  Institutions  to  lend  and  invest  Moneys  in  this 
Province,"  the  subject  of  a  separate  report. 
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Chapter  49. — By  the  1st  section  of  chapter  49,  intituled  :  "  An  Act  to  amend  the 
Act  of  this  province,  45  Victoria,  chapter  103,  respecting  the  town  of  Richmond,"  the 
town  council  is  given  the  power,  not  only  to  restrain  and  regulate  the  sale  of  spirituous 
liquors,  but  also  to  prohibit  such  sales.  Probably  under  the  decisions,  this  is  in  excess 
of  the  powers  of  the  legislature. 

Chapter  98. — The  1st  section  of  chapter  98,  intituled  :  "  An  Act  respecting  the 
Executive  Power,"  declares  that  "  The  Lieutenant-Governor,  or  person  administering 
the  government  of  the  province  is  a  corporation  sole."  This  section  is  taken  from  the 
Consolidated  Statutes  of  Canada,  chapter  10,  section  1,  which  may  possibly  by  virtue  of 
the  65th  section  of  the  "British  North  America  Act,  1867,"  be  in  force  in  Quebec  in 
respect  to  the  office  of  Lieutenant-Governor.  The  provision,  however,  is  clearly  one 
that  relates  to  the  office  of  Lieutenant-Governor,  and  as  such  is  withdrawn  from  the 
legislative  authority  of  the  legislature  of  Quebec  by  the  92nd  section  of  the  Act  last 
referred  to. 

In  January  last  an  Act  passed  by  the  legislature  of  the  province  of  Manitoba, 
intituled  :  "An  Act  respecting  the  Lieutenant-Governor  and  his  Deputies,"  which  con- 
tained a  similar  provision,  and  also  a  provision  authorizing  the  Lieutenant-Governor  to 
appoint  deputies,  was  disallowed,  on  the  ground  that  the  Act  was  not  within  the  legis- 
lative authority  of  the  legislature  of  the  province  of  Manitoba. 

In  the  opinion  of  the  undersigned  this  section  should  be  repealed. 

The  undersigned  respectfully  recommends  that  the  substance  of  this  report,  if 
approved,  be  communicated  to  the  Lieutenant-Governor  of  the  province  of  Quebec, 
and  that  in  the  meantime  action  be  deferred  in  respect  to  chapters  34  and  98. 

The  undersigned  having  considered  the  other  Acts  passed  by  the  legislature  of  the 
province  of  Quebec,  in  the  session  held  in  the  year  1866  (chapters  1  to  33,  35  to  97, 
and  99  to  101  inclusive),  recommends  that  they  be  left  to  their  operation,  and  that  the 
Lieutenant-Governor  be  so  informed. 


JNO.  S.  D.  THOMPSON, 

MiniMer  of  Justice. 


Report  of  the  Honourable  the  Minister  of  Justice  on  Chapter  39,  approved  by  His  Excel- 
lency  the  Governor  General  in  Council  on  the  2nd  April,  1887. 

Department  op  Justice,  6ttawa,  28th  March,  1887. 
To  His  Excellency  tJie  Governor  General  in  Council : 

By  the  Act  of  the  legislature  of  the  province  of  Quebec,  49-50  Victoria  (1886) 
chapter  39,  after  reciting  that  it  would  greatly  assist  the  progress  of  public  works  and 
other  improvements  then  going  on  in  the  province,  if  facilities  were  offered  to  corporations 
and  institutions,  or  loan  and  investment  societies,  incorporated  outside  the  limits  thereof 
for  the  purpose  of  lending  moneys,  to  lend  and  invest  their  moneys  witliin  the  piovince, 
and  that  it  is  expedient  to  confer  on  such  institutions  and  corporations  or  societies  cer- 
tain p3wers  to  contract,  and  also  to  hold  immovables  within  the  province,  it  is  by  the 
first  section  enacted  as  follows  : — 

"  1-  Any  institution  or  corporation,  or  loan  and  investment  society,  duly  incorpo- 
rated under  the  laws  of  the  Parliament  of  Great  Britain  and  Ireland,  or  of  the  Dominion 
of  Canada,  for  the  pupose  of  lending  or  investing  moneys,  and  authorized  by  statute, 
charter  or  instrument  of  incorporation,  to  lend  money  in  this  province,  may,  on  receiving 
a  license  from  the  provincial  secretary  authorizing  it  to  carry  on  business  within  the 
province  of  Quebec  : 

"1.  Transact  any  loaning  and  investment  business  of  any  description  whatever 
within  the  province,  in  its  corporate  name,  except  the  business  of  banking  ; 

"  2.  Take  and  hold  any  mortgages  on  any  real  estate,  and  any  railway,  municipal, 
or  other  bonds  of  any  kind  whatsoever,  on  the  security  of  which  it  may  lend  its  money, 
whether  the  said  lx)nds  form  a  charge  on  real  estate  within  the  province  or  not; 
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"  3.  Hold  such  mortgages  in  its  corporate  name,  and  sell  and  transfer  the  same,  at 
its  pleasure ;  and, 

"  4.  In  all  respects  have  and  enjoy  the  same  powers  and  privileges  with  regard  to 
lending  its  moneys  and  transacting  its  business  as  a  private  individual  might  have  and 
enjoy; 

"  Provided  every  such  corporation,  institution  or  society,  shall  sell  or  dispose  of  any 
real  estate  which  it  may  so  acquire,  by  sale  en  justice,  or  by  deed  from  the  borrower  or 
subsequent  holder,  in  satisfaction  of  the  loan,  or  under  any  agreement  with  the  borrower 
or  subsequent  holder,  within  ten  years  from  the  date  of  acquisition. 

"  Saving  pending  cases,  any  such  corporation,  institution  or  society,  which  has 
hitherto  done  such  loaning  and  investment  business  in  this  province,  and  which  shall, 
within  one  year  from  the  passing  of  this  Act,  obtain  the  license  aforesaid,  is  hereby 
declared  to  have  always  had  and  to  have  lawfully  exercised  all  the  powers  and  privileges 
aforesaid." 

In  1876,  the  legislatui'e  of  Ontario  passed  a  similar  Act,  (39  Victoria,  chapter  27) 
which  was  left  to  its  operation  without  comment.     {See  ante,  page  145.) 

A  similar  Act  of  the  legislature  of  Manitoba  (40  Victoria,  chapter  15)  was  sub- 
sequently left  to  its  operation,  with  the  observation  that  the  right  of  a  provincial  legis- 
lature to  provide  for  the  granting  of  a  license  by  a  province  to  a  company  incorporated 
by  the  Parliament  of  Canadsi,  and  which,  by  its  Act  of  incorporation  could  be  given  the 
right  to  do  business  in  the  various  provinces,  is  at  least  doubtful ;  but  that  inasmuch  as 
similar  legislation  had  been  allowed  to  go  into  operation  in  the  province  of  Ontario,  no 
interference  was  recommended. 

By  the  1 1th  item  of  the  92nd  section  of  the  "  British  North  America  Act,  1867,"  the 
legislature  in  each  province  may  exclusively  make  laws  in  relation  to  the  incorporation 
of  companies  with  provincial  objects,  and  by  the  91st  section  of  the  Act  it  is,  among 
other  things  in  efifect  provided,  that  the  Parliament  of  Canada  may  make  laws  in  relation 
to  the  incorporation  of  all  other  companies. 

Although  any  company  incorporated  by  the  Parliament  of  Canada  must,  within  any 
province  within  which  it  is  carrying  on  its  business,  be  subject  to  all  laws  enacted  by 
the  provincial  legislature  (within  its  legislative  authority)  in  the  opinion  of  the  under- 
signed, it  is  not  within  such  legislative  authority  to  provide  that  such  a  company  shall 
not  do  business  within  the  province  without  taking  out  a  license  for  that  purpose. 

Apart  altogether  from  the  question  of  the  relative  powers  of  the  Parliament  of  Can- 
ada and  the  provincial  legislatures,  it  would,  the  undersigned  thinks,  be  proper  for 
your  Excellency  in  council  to  disallow  any  Act  of  a  legislature  by  which  burdens  were 
imposed  upon  companies  incorporated  by  parliament,  which  were  not  equally  imposed 
upon  all  companies  doing  business  in  the  province,  or  by  which  such  companies  were 
subjected  to  any  unfair  or  unjust  discrimination. 

By  the  7th  section  of  the  Act  of  the  legislature  of  the  province  of  Quebec  (49-50 
Victoria,  chapter  39),  under  consideration,  it  is  provided  that  the  fee  to  be  paid  by  the 
company  on  the  issue  of  such  license  shall  be  such  as  may  ha  fixed  by  the  Lieutenant- 
Governor  in  council.  The  5th  section  requires  the  company  obtaining  a  license  to  give 
certain  notices,  and  the  2nd  section  establishes  certain  requisites  which  have  to  be 
observed  before  such  company  shall  commence  business. 

In  view  of  these  provisions,  the  undersigned  cannot  regard  the  statute  in  question 
as  merely  an  enabling  Act,  as  the  preamble  might  cause  it  to  be  viewed,  and  he  is  of 
opinion  that  unless  the  Act  is  amended  by  striking  out  the  words  "  or  of  the  Dominion 
of  Canada,"  where  they  occur  in  the  first  and  sixth  sections,  it  should  be  disallowed, 
because  it  prevents  the  operation  (within  the  province)  of  companies  duly  incorporated 
by  the  Parliament  of  Canada,  without  the  compliance  with  certain  restrictions  which,  in 
the  opinion  of  the  undersigned,  the  legislature  of  the  province  has    no  power  to  impose. 

The  undersigned  recommends  that  the  substance  of  this  report,  if  approved,  be  com- 
municated to  the  Lieutenant-Grovernor  of  Quebec,  and  that  the  further  consideration  of 
the  Act  be  deferred  for  the  present. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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Cfiancellor  of  McGUl  University  to  Sir  John  A.  Macdonald. 

McGiLL  College,  Montreal,  23rd  May,  1887. 

Dear  Sir, — I  regret  to  have  for  the  first  time,  as  Chancellor  of  the  McGill  Uni- 
versity, to  call  your  attention  to  an  encroachment  on  the  educational  rights  of  the  Pro- 
testants of  the  province  of  Quebec,  in  which  this  university  as  well  as  other  educational 
institutions,  is  deeply  interested. 

Hitherto  the  guarantees  given  to  the  university  under  the  Union  Act  have  been  in 
the  main  respected,  so  far  as  educational  legislation  is  concerned ;  but  recently  Acts  of 
the  legislature,  ostensibly  referring  to  professional  bodies,  have  been  introduced,  which 
seriously  curtail  our  privileges. 

More  especially  the  Bar  Act,  passed  in  1886  (49  and  50  Victoria,  cap.  34,  section 
49)  gives  certain  large  educational  powers  to  the  council  of  the  bar,  a  body  in  which 
Protestants  necessarily  constitute  a  small  minority.  Being  in  a  professional  Act,  these 
did  not  at  first  attract  the  attention  of  educators,  but  regulations  issued  under  them 
threaten  to  interfere  with  general  education  as  carried  on  in  Protestant  institutions,  and 
also  more  directly  with  the  professional  education  provided  by  our  faculties  of  law,  in 
such  a  manner  as  to  place  Protestant  students  in  a  position  of  disadvantage  not  experi- 
enced before  confederation,  and  which  inflicts  upon  the  Protestant  population  of  Quebec 
disabilities  of  a  very  serious  character,  more  especially  when  placed  in  comparison  with 
the  privileges  enjoyed  by  the  Roman  Catholic  minority  in  the  province  of  Ontario. 

Objection  was  at  once  taken  to  these  regulations,  and  efibrts  were  made  to  obtain 
remedial  legislation  in  the  last  session  of  the  provincial  legislature ;  but  though  the 
leading  men  both  of  the  government  and  the  opposition  expressed  themselves  as  favour- 
able to  our  claims,  and  though  the  two  Protestant  universities,  and  the  Protestant 
committee  of  the  Council  of  Public  Instruction  concurred  in  urging  the  necessity  of  im- 
mediate attention  to  the  subject,  yet  owing  to  the  shortness  of  the  session,  and  other 
causes,  no  relief  was  obtained  ;  and  before  the  legislature  can  again  meet  we  shall  have 
entered  upon  another  educational  year,  and  shall  without  doubt  experience  serious 
injury. 

In  these  circumstances,  as  the  Act  in  question  remains  under  the  jurisdiction  of 
the  Dominion  Government  at  least  until  the  15th  day  of  June  next,  we  beg  respectfully 
to  ask  that  it  be  disallowed,  or  if  that  course  is  not  seen  expedient,  we  beg  leave  to  enter 
an  appeal  under  the  Act  of  Union  against  its  operation  ; — and  we  feel  it  our  duty  to 
take  all  available  steps  to  protect  our  universities  and  other  educational  institutions 
against  serious  injury  that  will  be  inflicted  upon  them  in  the  meantime,  should  the  ob- 
jectionable legislation  complained  of  continue  in  force. 

In  taking  this  course  we  beg  to  express  our  confidence  in  the  willingness  of  the 
local  legislature  to  do  justice  in  the  matter,  and  are  prepared  to  apply  to  it  in  the  next 
session  for  permanent  relief  ;  but  we  desire  to  obtain  the  immediate  protection  necessary 
to  secure  the  interest  of  students  in  the  approaching  educational  session. 

I  beg  leave  therefore,  on  behalf  of  the  university  to  pray  that  immediate  relief  be 
given  in  the  premises,  and  to  express  our  willingness  to  present  any  evidence  or  docu- 
ments that  may  be  desired,  in  order  that  our  prayer  may  be  favourably  entertained  by 
his  Excellency  the  Governor  General  in  Council. 

I  beg  leave  to  forward  with  this  letter  certain  statements  and  petitions  referring  to 
the  details  of  the  enactments  complained  of. 


I  have,  itc, 


J.  FERRIER, 

Chancellor, 
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Protestant    Universities   and  Superior   Schools   in   relation   to   the   Professions   and 

Projessional    Examinations. 

~EiX  TRACT  of  Minutes  of  Meeting  of  Protestant  Committee,   Council  of  Public  Instricc- 
tion,  held  on   Wednesday,  30th  March,  1887. 

^'■Resolved, — That  the  report  of  the  sub-committee  named  to  consider  the  relation 
'of  Protestant  universities  and  Protestant  superior  schools  to  the  professions  and  profes- 
sional examinations  be  adopted,  with  the  exception  of  that  portion  which  may  be  sup- 
posed to  raise  the  question  of  the  constitutionality  of  section  49  of  the  Act  49-50  Vic, 
cap.  34,  being  an  "Act  respecting  the  Bar  of  the  Province  of  Quebec,"  which  in  the  opinion 
of  this  committee  requires  further  consideration. 

"  And  with  the  aforesaid  reserve,  that  the  said  report  be  placed  in  the  hands  of  the 
Premier  of  this  province. 

"  And,  in  addition  thereto,  that  the  secretary  of  the  committee  be  requested  to 
draw  up  a  statement  setting  forth  the  extent  to  which  the  course  of  study  now  followed 
in  the  Protestant  schools  in  this  province  is  affected  by  the  provisions  of  said  section." 

ELSON  I.  REXFORD, 

Secretary, 

Protestant  Committee  of  the  Council  of  Public  Instruction. 

Hepgbt  of  sub-Committee  on  the  relation  of  the  Protestant  univereities  and  Protestant 
Superior  Schools  to  the  professions  and  profe-ssional  examinations  : — 

Complaint  is  made  that  the  Bar  Act  of  the  last  session  has  infringed  on  the  rights 
and  privileges  of  the  Protestant  minority  in  this  province,  as  regards  education.  By 
that  Act,  both  the  general  system  of  education,  regulated  by  the  Protestant  committee 
of  the  Council  of  Public  Instruction,  and  the  general  course  of  study  followed  in  the 
Protestant  universities  (McGill  College  and  Bishop's  College),  as  well  as  the  special  law 
course  of  these  institutions,  have  been  interfered  with  and  are  now  endangered. 

In  order  to  attain  to  a  clear  understanding  of  the  question  raised,  it  will  be  as  well 
to  consider  : — 

1.  What  are  the  rights  and  privileges  secured  to  the  Protestant  minority  by  the 
Confederation  Act  (The  British  North  America  Act,  1867)? 

2.  In  what  respects  have  these  rights  and  privileges  been  infringed  upon  or  set  aside  ? 
The  following  extract  from  the  Confederation  Act  gi\'es  in  full  the  clauses  referring 

to  education  : — 

"  Section  93.  In  and  for  each  province  the  legislature  may  exclusively  make  laws 
in  relation  to  education,  subject  and  according  to  the  following  provisions  : — 

"  '  1.  Nothing  in  any  such  law  shall  prejudicially  affect  any  right  or  privilege  with 
respect  to  denominational  schools,  which  any  class  of  persons  have,  by  law,  in  the  pro- 
vince at  ithe  union. 

"  '  2.  All  the  powers,  privileges  and  duties  of  the  union,  by  law  conferred  and 
imposed  in  Upper  Canada  on  the  separate  schools  and  school  trustees  of  the  Queen's 
Roman  Catholic  subjects,  shall  be  and  the  same  are  hereby  extended  to  the  dissentient 
schools  of  the  Queen's  Protestant  and  Roman  Catholic  subjects  in  Quebec. 

"  '  3.  Where  in  any  province  a  system  of  dissentient  or  separate  schools  exists  by 
law  at  the  union,  'or  is  tlaereafter  established  by  the  legislature  of  the  province,  an 
appeal  shall  lie  to  the  Grovemor  General  in  Council  from  any  act  or  decision  of  any  pro- 
vincial authority,  affecting  any  right  or  privilege  of  the  Protestant  or  Roman  Catholic 
aninoiity  of  the  Queen's  subjects,  in  relation  to  education. 

"  '  4.  In  case  any  such  provincial  law,  as  from  time  to  time  seems  to  the  Governor 
'General  in  Council  requisite  for  the  due  execution  of  the  provisions  of  this  section,  is 
not  made,  or  in  case  any  decision  of  the  Governor  General  in  Council  on  any  appeal  under 
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this  section  is  not  duly  executed  by  the  proper  provincial  authority  in  that  behalf,  <  hen 
and  in  every  such  case,  and  as  far  only  as  the  circumstances  of  each  case  require,  the 
Parliament  of  Canada  may  make  remedial  laws  for  the  due  execution  of  the  provisions 
of  this  section,  and  of  any  decision  of  the  Governor  General  in  Council  under  this  section.' " 

It  is  clear  from  these  provisions  that  the  differences  known  to  exist  in  the  several 
provinces  on  the  subject  of  education  were  recognized,  and  that,  while  granting  power 
to  each  province  to  make  its  own  laws  in  relation  to  education,  the  rights  of  minorities 
were  to  be  respected  and  maintained. 

Clause  1  guards  denominational  schools  established  in  the  province  at  the  union. 

Clause  2  provides  that  the  powers,  privileges  and  duties  conferred  and  imposed  at 
the  union  in  Upper  Canada  on  Roman  Catholics,  shall  be  and  are  extended  to  dissen- 
tient schools,  Roman  Catholic  or  Protestant,  in  Quebec. 

Clauses  3  and  4  give  the  right  of  appeal  to  the  Governor  General,  and  power  to 
make  remedial  laws  to  the  Parliament  of  Canada  in  case  of  need. 

Now,  under  clause  1,  the  universities  must  be  classed  : 

1.  Bishop's  College  is  an  institution  founded  and  governed  by  the  Church  of 
England  in  Canada. 

2.  McGill  College  is  essentially  Protestant. 

3.  Laval  is  essentially  a  Roman  Catholic  institution. 

Therefore,  no  law  should  be  or  ought  to  have  been  passed,  likely  to  affect  prejudi- 
cially the  rights  or  privileges  of  any  of  these  institutions. 

Selecting,  in  the  first  instance,  the  bar  as  a  profession  which  has  obtained  special 
honours  from  the  Legislature,  let  us  examine  its  position  at  the  union,  in  relation  to 
education. 

The  Bar  Act  of  1866,  29-30  Vic,  chap.  27,  was  in  force  at  the  time  of  Confedera- 
tion. Referring  to  that  portion  of  this  Act  regulating  examinations  and  admission  to 
study  and  practice,  we  find  that : — 

Section  26  prescribes  that  every  council  of  a  section  may  make  by-laws  to  regulate 
the  examination  for  admission  to  the  study  and  practice  of  the  profession  of  an 
advocate.         :)«         *         * 

Three  or  five  members  of  the  bar  who  shall  have  practiced  more  than  five  years  as 
advocates,  were  to  be  appointed  as  a  committee  to  examine  candidates. 

The  requirements  for  practice  (Vide  see.  2,  p.  1)  : — 

"  That  he  has  studied  regularly  and  without  interruption  under  a  notarial  agreement 
as  a  clerk  and  student,  with  a  practising  advocate,  daring  four  consecutive  years  ;  or 
three  consecutive  years,  if  he  has  followed  a  regular  and  complete  course  established, 
which  course  of  law  shall  be  subject  to  the  provisions  hereinafter  contained  ;  and  that 
he  has  taken  a  degree  in  law  in  such  university  or  incorporated  college  ;  and  such  course 
of  law  may  be  followed  at  the  same  time  that  the  student  is  serving  his  time  of  study 
under  articles." 

2.  "  The  Governor,  from  time  to  time  may  require  of  all  universities  or  incorporated 
colleges  claiming  to  have  established  therein  such  a  course  of  law,  a  report  fully  showing 
the  detailed  requirements  of  such  course,  and  by  Order  in  Council  he  may  declare  his 
approval  thereof,  if  the  same  are  deemed  sufficient ;  and  he  may  prescribe  such  other  and 
further  requirements  as  may  be  deemed  fit ;  and  no  diploma  or  degree  in  law  shall  avail 
under  this  section,  unless  granted  in  conformity  with  the  requirements  of  such  Order  in 
Council." 

Such  were  the  bar  regulations  at  the  time  of  confederation.  After  confederation 
the  Bar  Act  was  amended  in  1869. 

32  Vic,  chap.  27,  sec.  18  of  this  Act  is  interesting,  as  defining  the  meaning  of 
*'  Liberal  Education."     It  reads  as  follows  : — 

The  liberal  education  required  for  admission  to  the  study  of  the  law  shall  include 
a  complete  course  of  classical  study,  viz.  : — 

"  Latin  rudiments,  syntax,  method,  versification,  belles-lettres,  rhetoric  and  philos- 
ophy, inclusive,  or  any  other  complete  course  of  classical  study  taught  in  incorporated 
colleges,  seminaries  or  universities."  No  change  or  attempt  to  change  the  status  of 
Protestants  in  the   rights  and  privileges  of  the  universities,  was  made  under  this  Act. 
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In  1881  the  Bar  Acts  were  consolidated,  and  changes  of  importance  were  then  made. 
Under  section  33  of  this  Act  the  general  council  of  the  bar  is  substituted  for  the  council 
of  a  section,  in  the  control  of  the  examination  and  qualifications  of  candidates  for  admis- 
sion to  the  study  of  law,  and  by  section  43  it  is  provided  that,  in  addition  to  the  liberal 
education  hitherto  deemed  sufficient,  the  candidate  "  must  pass  a  written  and  oral 
examination  "  on  the  subjects  indicated  in  a  programme  printed  and  published  under 
their  (the  examiner's)  supervision  or  that  of  the  council. 

These  changes  seem  to  your  sub-committee  a  direct  infringement  of  the  rights  and 
privileges  of  the  Protestant  minority,  as  will  be  explained  below. 

Lastly,  we  come  to  the  Bar  Act  of  1886 — the  Act  of  last  session — 49-50  Vic,  chap. 
34.  By  this  Act  further  aggressive  action  is  taken  in  favour  of  the  general  council. 
Vide  section  41,  and  following. 

We  find  that  under  section  49  the  general  council  is  substituted  for  the  Lieutenant- 
Governor,  in  the  powers  before  that  time  given  to  the  latter  to  inquire  into,  and  when 
needed,  to  prescribe  the  law  course  of  the  universities.  The  general  council  may 
from  time  to  time  determine  the  subjects  which  shall  be  studied,  and  the  number  of 
lectures  which  shall  be  followed  in  each  subject  to  constitute  a  regular  law  course. 

And  further,  the  curriculum  so  established  shall  not  be  altered  except  by  a  two- 
thirds  vote  of  the  members  of  the  general  council,  and  the  degree  in  law,  as  well  as  the 
law  course,  shall  avail  only  in  so  far  as  the  prescribed  curriculum  has  been  effectually 
followed  by  the  universit}'^  or  college. 

There  is  also  a  lengthening  of  the  period  of  clerkship  even  to  the  holder  of  a  degree 
under  the  above  conditions,  instead  of  a  three  years'  course  he  is  made  to  serve  four 
years  with  a  practising  advocate. 

Thus  far  your  sub-committee  have  dealt  with  the  case  of  the  bar,  but  they  regret  to 
say  that  they  are  led  to  believe,  on  what  they  deem  high  authority,  that  the  medical 
profession  is  also  about  to  seek  legislative  powers  so  as  to  introduce  changes  into  the 
medical  list  which  tend  in  the  same  direction  as  those  complained  of  in  the  Bar  Act  of 
last  spssion. 

The  cases  of  the  two  professions  are  not  absolutely  identical,  for  on  the  governing 
body  of  the  medical  profession  the  universities  are  represented,  (vide  40  Vic,  cap. 
26,  sec.  4,  and  43-43  Vic,  cap.  37,  sec.  4,)  which  is  not  the  case  with  the  bar.  As 
however,  no  medical  bill  has  yet — so  far  as  your  sub-committee  is  aware — been  pre- 
pared, it  is  of  course  impossible  to  know  the  exact  nature  and  extent  of  the  powers  to 
be  asked  for,  but  your  sub-committee  have  reason  to  believe  that  the  present  system  of 
examination  for  the  degree  in  medicine  and  surgery  which  take  place  in  the  presence  of 
assessors,  and  qualify  candidates  for  the  license  to  practice  as  well  as  for  the  degree  of 
C.  M.  M.  D.  (vide  42-43  Vic,  cap.  32,  sec.  13),  is  to  be  changed,  and  the  University 
degrees  are  to  be  henceforth  treated  as  purely  honorary,  the  license  to  practice  being 
given  only  after  a  separate  and  purely  professional  examination. 

Your  sub-committee  would  see  no  objection  to  this,  if  there  were  a  general  Medical 
Examination  Board  for  the  whole  Dominion,  on  which  the  universities  could  be  repre- 
sented, so  that  the  university  degrees  in  medic'ne  and  surgery,  as  well  as  the  license 
to  practice  would  follow  the  results  of  this  examination.  In  this  way  the  tone  and 
status  of  the  profession  would  be  raised,  and  the  C.  M.  M.  D.  of  Canada  would  rank 
Avith  any  like  degree  in  +he  world. 

But  failing  this  broader  view  of  the  question,  your  sub  committee  see  no  advantage 
in  the  change  from  the  present  system.  As  to  the  examination  for  admission  to  study, 
it  is  purely  a  general  educational  question,  not  a  technical  one,  and  your  sub-committee 
deprecate  any  interference  on  the  part  of  piofessional  bodies  in  the  matter  of  general 
education,  as  followed  in  Protestant  schools  under  the  control  of  the  Protestant  com- 
mittee. All  that  any  professional  body  is  entitled  to  claim  is  that  candidates  for  study 
should  be  proved  to  have  had  a  liberal  education.  It  must  be  clear  to  every  thinking 
mind  that  privileges  conferred  upon  members  of  a  profession  in  their  corporate  capacity, 
ai-e  so  conferred  in  the  interests  of  the  public.  They  are  not  for  the  private  benefit  of 
the  members  of  such  profession.  The  legal,  the  medical  and  other  professions  are  no 
doubt  very  important  bodies  to  whom   are   committed   the  fortunes   and  lives   of  the 
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citizens  generally,  and  special  obligations,  as  well  as  great  privileges,  are  imposed  and 
conferred  on  them  for  the  public  benefit.  It  is,  therefore,  a  matter  in  which  the  general 
public  are  concerned  that  due  care  should  be  exercised  as  to  the  admission  of  candidates, 
both  to  the  study  and  practice  of  these  professions.  But  that  these  professional  bodies 
should  become  close  corporations  with  power  to  bar  the  doors  against  all  but  persons 
whose  liberal  education  has  been  carried  on  only  after  the  programme  of  each  profession, 
is  a  monstrous  evil  which  needs  only  to  be  mentioned  to  be  condemned. 

So  long  as  the  Lieutenant-Governor  in  Council — the  head  of  the  State — exercised 
a  power  on  behalf  of  the  citizens  at  large,  all  was  well,  more  especially  as  it  was  under- 
stood that  there  would  be  no  interference,  except  in  case  of  some  acknowledged  abuse, 
but  to  transfer  this  power  to  a  professional  body  which,  by  its  very  nature  and  con- 
stitution, must  be  considered  one-sided  and  partial,  is,  on  the  face  of  it,  open  to  very 
serious  objections. 

The  danger  lies  in  the  fact  that  the  proportion  of  Protestants  to  Roman  Catholics 
in  this  province  is  only  as  one  to  six,  and  by  the  constitution  of  the  general  coun- 
cil of  the  bar,  that  body  will  have  a  large  number  of  its  members,  perhaps  all, 
Roman  Catholics. 

There  was  a  certain  amount  of  danger  when  the  control  lay  with  the  councils  of 
sections,  but  as  in  Protestant  districts  there  was  a  tolerable  certainty  of  Protestant 
representation  in  the  council,  there  was  nothing  serious  in  this  danger. 

But  the  programme  of  the  general  council  ignores  Protestant  education  altogether 
by  the  introduction  of  subjects  extraneous  to  the  system. 

They  put  aside  the  well-known  fact  that  so  diverse  are  the  systems  of  Roman 
Catholics  and  Protestants,  that  two  committees  of  the  Council  of  Public  Instruction 
exist. 

The  provisions — quoted  above — made  at  the  time  of  confederation  recognize  this 
■divergence,  and  guard  the  rights  of  minorities,  whether  Roman  Catholic  or  Protestant. 

Your  sub-committee  can  come  to  no  other  conclusion  than  the  following  : — 

1.  That  the  attention  of  the  government  be  formally  called  to  the  serious  disad- 
vantages from  which  the  Protestant  population  of  this  province  are  now  suffering, 
through  the  operation  of  the  Bar  Act  of  last  session,  which  in  many  of  its  clauses 
infringes  on  their  rights  and  privileges. 

2.  That  a  demand  be  made  for  the  abrogation  of  the  objectionable  clauses  of  the 
said  Act. 

3.  That  in  order  to  guard  against  a  recurrence  of  the  evil  complained  of,  the  legis- 
lature be  requested  to  make  provision  for  the  appointment  of  two  examining  boards 
for  the  examination  of  candidates  seeking  to  enter  on  the  study  of  all  or  any  of  the 
professions. 

4.  That  one  of  such  examining  boards  be  Roman  Catholic,  the  other  Protestant, 
and  that  each  board  be  appointed  by  its  own  proper  committee  of  the  Council  of 
Public  Instruction. 

5.  That  the  Arts  degrees  of  the  universities  be  recognized,  as  entitling  the  holders 
of  such  degrees  to  enter  on  the  study  of  any  profession  without  preliminary  examination, 
■on  the  ground  that  these  degrees  constitute  in  themselves  the  best  possible  evidence  of  a 
liberal  education. 

6.  That  no  interference  in  the  cui'rioulum  of  study  of  any  faculty  of  any  university 
by  any  professional  body  be  allowed,  but  that  the  principle  of  the  law,  giving  power  to 
the  Lieutenant-Governor  to  inquire  into,  and  if  needs  be,  prescribe  the  course  of  study, 
be  restored,  it  being  taken  for  granted  that  due  care  would  always  be  shown  in 
in.stituting  such  inquiry. 

That  no  privilege  be  granted  to  any  university  not  shared  by  the  others  now 
existing  in  this  province,  or  which  may  tend  to  the  disadvantage  of  any  one  of  such 
institutions. 


All  which  is  respectfully  submitted. 
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Statement  concerning  the  relation  of  Protestant  Superior  Schools  to  the  Professions 
and  Professional  Examinations,  prepared  in  accordance  with  the  resolution  of  the- 
Committee. 

Tlie  legislature  of  the  province  has  provided  two  separs^te  systems  of  superior 
education  to  meet  the  requirements  of  our  mixed  population,,  which  it  maintains  by 
large  annual  subsidies. 

Under  legislative  sanction  the  Protestant  crtrr\mittee  has  put  into  operation  a 
complete  course  of  study,  which  leads  by  regular  steps  from  the  lowest  class  in  the 
primary  school,  through  the  Protestant  superior  schools  to  the  last  year  of  the 
university  course.  This  is  a  thorough  course,  similar  in  its  extent  and  require- 
ments to  that  followed  in  the  sister  provinces  of  the  Dominion,  in  the  United  States 
and  in  England.  In  the  superior  schools  where  this  course  is  followed,  the  young  men 
from  the  Protestant  section  of  the  population  receive  their  education,  and  they  have  a 
right  to  expect  that,  after  they  have  completed  a  course  sanctioned  and  subsidized  by 
the  legislature  of  the  province,  their  course  of  study  will  be  recognized  in  any  provi- 
sions which  the  legislature  may  make  for  literary  examinations.  Protestant  young  men, 
find,  however,  on  presenting  themselves  for  the  examination  for  admission  to  study  pre- 
scribed by  the  Council  of  the  Bar,  that  the  examination  is  based  upon  the  course  of  study 
followed  in  the  Roman  Catholic  superior  schools,  and  that  their  own  course  of  study 
has  not  been  considered. 

These  disadvantages  and  difficulties  under  which  candidates  from  Protestant  super- 
ior schools  are  thus  placed,  arise  from  three  prominent  differences  in  the  course  of  study 
followed  in  the  Roman  Catholic  and  Protestant  institutions. 

First. — There  is  a  difference  in  the  subjects  included  in  the  two  courses. 

For  example. — The  subject  of  "  jjhilosophy"  which  forms  a  prominent  feature  in 
Roman  Catholic  superior  schools,  is  entirely  unknown  as  a  school  subject  among  Pro- 
testants. 

Second. — The  order  in  which  the  several  subjects  of  the  course  are  presented  to  the 
student  is  quite  different  in  the  two  courses. 

Elementary  mathematics,  which  comes  in  at  very  early  stage  in  Protestant  schools,  is 
postponed  to  a  much  later  point  in  Roman  Catholic  institutions. 

Third. — There  is  a  marked  difference  in  the  two  courses  as  to  the  relative  impor- 
tance attached  to  the  different  subjects,  as  indicated  by  the  marks  given  for  the  several 
subjects  and  by  the  percentage  required  to  pass  according  to  the  bar  examination.  For 
philosophy,  two  hundred  and  fifty  marks  are  given  and  half  marks  are  required  to  pass, 
whereas  for  the  five  subjects — arithmetic,  algebra,  geometry,  chemistry  and  physics — 
only  two  hundred  and  fifty  marks  are  given,  and  one  quarter  of  total  marks  and  one- 
seventh  marks  in  each  subject  are  required  for  passing.  Such  a  system  of  marking  bears 
very  heavily  upon  candidates  from  Protestant  superior  schools  which  give  prominence 
to  the  last  five  subjects  anrt  omit  "  philosophy." 

It  is  evident  from  these  references,  which  could  be  multiplied,  that  the  action  of 
the  council  of  the  bar  and  all  similar  actions,  is  a  serious  interference  with  our  Protes- 
tant superior  schools.  Under  the  circumstances,  it  seems  only  right  and  reasonable  to 
demand,  on  the  part  of  these  institutions,  that  these  difficulties  be  removed,  either  first 
by  providing  two  separate  examinations  based  upon  the  courses  of  study  f611owed  in  the 
Roman  Catholic  and  Protestant  institutions  respectively,  or,  second,  by  having  one  ex- 
amination so  far  as  the  courses  of  study  are  in  common,  and  allowing  options  wh^n  the 
two- courses  diverge. 

UNIVERSITIES    AND    THE    PROFESSIONS. 

(From  "  Montreal  Gazette  "  oj  13th  and  15th  April,  1887.) 

To  the  Editor  of  the  Gazette  : 

Sir, — I  venture  to  ask  for  space  in  your  paper  to  remark  on  the  ''  educational " 
clauses,  if  I  may  so  call  them,  of  the  Bar  Act  of  the  last  session  of  the  provincial  Par-. 
liament. 
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I  am  glad  to  find  that  public  interest  is  aroused  on  this  subject.  It  is  a  hopeful 
sign,  and  the  discussion  cannot  but  be  productive  of  good  results,  if  "  temper  "  can  be 
kept  within  bounds.  In  stating  my  view  of  the  case  I  shall  endeavour  to  be  as  brief  as 
possible. 

The  Bar  Act  of  last  session  provides  : — 

*'  1.  That  the  examination  of  candidates,  both  for  study  and  practice,  shall  be  under 
the  control  of  the  'general  council.' 

"  2.  That  three  examiners — members  of  the  bar — are  to  be  appointed  by  each  sec- 
tion of  the  bar.  But  it  is  in  the  power  of  the  '  general  council '  to  change  this  number 
and  the  period  of  their  service.  These  examiners  are  to  be  divided  into  two  boards,  one 
for  admission  to  study,  the  other  for  admission  to  practice. 

''  3.  In  addition  to  these  examiners,  the  '  general  council '  may  appoint  persons 
selected  from  outside  the  profession  to  assist  the  examiners  in  the  written  and  oral 
examination  of  candidates  for  study. 

"  4.  Every  candidate  for  study  must  prove  to  the  satisfaction  of  the  examiners  that 
he  has  received  a  '  liberal  and  classical  education,'  and  undergo  to  their  satisfaction  a 
*  written  and  oral  examination  in  the  subjects  indicated  in  the  programme  of  the  gen- 
eral council.' 

"  5.  The  proceedings  and  decisions  of  the  examiners  cannot  be  attacked,  and  all 
their  decisions  are  final  and  without  appeal." 

Such  is  a  short  rdsumc  of  the  regulations  as  to  candidates  for  study. 

The  questions  which  arise  in  the  mind  in  considering  these  regulations  are  as 
follows  : — 

1.  What  is  the  constitution  of  this  "general  council"  to  whom  such  powers  are 
entrusted? 

2.  What  is  meant  by  that  "liberal  and  classical  education  "  of  which  the  candidate 
is  to  make  proof ;  and  what  is  likely  to  be  the  nature  of  the  "  programme  "  which  the 
general  council  has  power  to  prescribe  1 

Let  us  discuss  these  questions  in  order  : — 

1.  The  general  council  is  composed  of  the  batonnier  and  a  delegate  from  each  of 
the  sections  of  Montreal,  Quebec,  Three  Kivers  and  St.  Francis,  and  of  the  baton- 
nier of  Arthabaska  and  Bedford,  and  of  each  of  the  sections  which  may  hereafter  be 
established.  To  this  representative  body  is  added  the  secretary-treasurer  of  the  general 
council — who  is  elected  by  the  council.  Thus  the  present  body  consists  of  eleven  mem- 
bers, the  majority  of  whom  form  a  quorum,  and  the  president— who  is  batonnier  of  the 
province — has  a  casting  vote  in  addition  to  his  ordinary  vote.  Now,  if  it  be  borne  in 
mind  that  the  Protestant  population  of  the  province  is  as  one  to  six,  as  compared  with 
the  Roman  Catholic  population,  it  cannot  be  considered  as  an  unlikely  conclusion  that 
the  majority  of  the  general  council  will  always  be  Roman  Catholic,  and  the  council  may 
be  entirely  composed  of  Roman  Catholic  members.  The  present  council  consists  of 
seven  Roman  Catholics  and  four  Protestants,  the  representative  batonnier  from  Sher- 
brooke  being  a  Protestant.  A  Roman  Catholic  has  more  than  once  filled  this  office  in 
Sherbrooke,  and  a  Roman  Catholic  will  undoubtedly  be  again  elected,  for  I  believe,  in 
our  happy  community,  but  very  little,  if  any,  race  or  religious  jealousy  exists  amongst 
the  members  of  the  legal  profession. 

2.  But  it  is  well  known  that  the  Roman  Catholic  and  Protestant  theories  of  edu- 
cation in  this  province  differ  widely,  and  have  so  differed  for  many  years  before,  as  well 
as  since  confederation.  It  is  only  necessary,  in  proof  of  this  assertion,  to  point  to  the 
two  committees  of  the  Council  of  Public  Instruction  entrusted  with  the  oversight  of  pub- 
lic education  in  this  province.  Applying  this  recognized  fact  to  the  case  in  point,  of 
the  powers  given  to  the  general  council  of  the  bar  to  prescribe  a  programme  of  study, 
and  it  will  l)e  seen  that  this  programme  may  be,  and  most  likely  will  be,  based  on  the 
Roman  Catholic  theory  of  education  alone. 

A  mere  enumeration  of  subjects  taught  in  the  schools  and  colleges  might  lead  a 
superficial  observer  to  believe  that  the  same  system  is  in  force  in  the  schools  of  each  class 
•of  the  population,  but  the  practical  educationist  knows  that,  even  in  the  study  of  Latin, 
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Greek  and  mathematics,  diflferent  systems  and  different  text  books  prevail,  and  that  in 
history,  philosophy  and  some  other  subjects,  fundamental  differences  exist. 

It  is  not,  therefore,  unreasonable  to  conclude  that  the  Bar  Act  of  last  session,  by 
the  provisions  above  referred  to,  unintentionally  no  doubt,  but  not  the  less  really,  did 
strike  a  blow  at  the  system  of  education  in  vogue  amongst  the  Protestant  minority,  and 
infringed  on  the  rights  and  liberties  of  Protestants  as  guaranteed,  or  supposed  to  be 
guaranteed,  at  confederation. 

It  may  be  claimed  that  the  Roman  Catholic  members  of  the  general  council 
have  never  infringed  or  intended  to  infringe,  on  Protestants'  rights  or  privileges,  and 
liave  invariably  treated  their  Protestant  confreres  with  courtesy  and  liberality.  I  believe 
this  to  be  true  so  far  as  intention  goes,  and  I  am  the  last  man  in  the  world  to  raise  a 
religious  or  sectional  cry  amongst  a  population  so  mixed  as  is  that  of  this  province. 
But  I  hold  that  such  grave  matters  should  not  be  left  to  good-will  or  good  intentions. 
All  that  is  claimed  by  Protestants  is  to  have  equal  rights  with  their  Roman  Catholic 
fellow-citizens,  and  the  best  way  to  secure  good-will  is  to  have  the  terms  of  the  agree- 
jnent  strictly  defined.  What  is  needed,  therefore,  is  that  there  shall  be  two  separate 
boards  of  examiners  for  the  examination  of  candidates  seeking  to  enter  on  the  study  of 
any  or  all  of  the  professions — one  of  these  boards  to  be  representative  of  the  Roman 
Catholic  system  of  education,  the  other  of  the  Protestant  system. 

In  this  way,  candidates  will  be  examined  under  the  system  of  the  schools  in  which 
they  have  been  educated,  and  the  rivalry  will  be  without  jar,  leading  to  no  feeling  of 
injustice  or  want  of  harmony. 

The  object  of  combining  the  examination  for  all  the  professions,  instead  of  dele- 
gating to  each  body  the  power  to  have  its  own  special  preliminary  examination  is  that, 
for  admission  to  study,  all  that  is  really  needed  is  proof  of  a  "  liberal  education,"  and  it 
would  be  impossible  in  any  academy  or  high  school  to  prepare  students  for  half  a  dozen 
•different  professions,  if  each  professional  body  demanded  a  special  programme  of  study. 
The  unfortunate  principal  of  an  academy  has  already  quite  enough  to  do  to  comply 
with  the  regulations  already  in  force,  demanding  the  careful  teaching  of  the  English 
language  and  literature,  of  Latin  (Greek  is  optional,  but  the  teacher  must  be  prepared 
to  teach  it  on  the  demand  of  the  student),  of  French,  of  Euclid,  algebra,  arithmetic, 
.history,  geography  and  drawing.  Surely,  a  student  who  has  passed  in  these  suljjects, 
and  is  thereby  enabled  to  matriculate  in  a  university,  must  be  pronounced  qualified  to 
enter  into  any  of  the  several  technical  and  special  subjects  required  for  professional 
training.  Apart  from  the  different  method  of  teaching,  and  the  difference  in  text- 
l)ooks  in  Roman  Catholic  and  Protestant  s6hools,  Roman  Catholics  give  a  certain 
amount  of  training  in  their  colleges  in  "  philosophy."  I  am  not  aware  to  what  extent 
this  is  carried,  but  I  am  informed  that  it  differs  materially  from  the  treatment  of  the 
same  subject  in  the  Protestant  universities,  where  it  forms,  with  logic  and  rhetoric,  a 
part  of  the  B.  A.  course.  It  is  however,  not  taught  in  Protestant  academies  or  high 
schools.  It  is  treated  as  an  advanced  subject,  and  forms,  as  above  stated,  part  of  the 
university  course. 

But  if  the  professional  bodies  insist  on  a  higher  training  than  is  given  in  the 
Protestant  academies,  th"n  let  them  encourage  university  training.  If  students  of 
matured  minds  are  alone  to  be  admitted  to  the  study  of  a  profession,  the  acceptance  of 
the  university  degree  of  P..  A.  should  be  acknowledged  as  a  sufficient  qualification.  The 
men  who  have  devoted  .three  or  four  years  to  abstract  studies  and  passed  the  B.  A.  ex- 
amination have  given  the  best  possible  proof  of  their  fitness  for  entering  on  technical 
studies.  The  bar  declines  to  acknowledge  this,  and  the  medical  profession  (if  the  meet- 
ing recently  held  in  Quebec  be  taken  as  the  exponent  of  the  opinions  of  the  whole 
medical  profession)  follows  suit.  It  is  said  that  objection  is  taken  to  the  teaching  in 
some  of  the  French  incorporated  colleges,  and  the  graduates  of  the  Protestant  univer- 
sities must  suffer  because  of  the  defects  of  those  institutions.  The  statement  may  be 
true  or  not,  but  Protestants  have  nothing  to  do  with  it;  it  lies  out  of  their  control. 
If  true,  it  supplies  another  strong  argument  for  separation  in  examination  by  two  ex- 
amining boards.  The  feeling  among  educated  Protestants  is  that  if  their  universities 
cannot  qualify  men  to  enter  on  the  study  of  the  law,  of  medicine,  of  engineering,  or  the 
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notarial  profession,  of  theology,  or  of  any  technical  subject,  then  university  education 
is  a  mere  delusion,  and  universities  are  useless  and  costly  absurdities.  And  if  this  be 
so,  the  universities  of  the  civilized  world,  old  and  new,  should  be  abolished.  The  Uni 
versity  of  London,  and  the  new  University  of  Victoria,  in  the  manufacturing  districts 
of  England,  the  Scotch  and  Irish  universities,  are  all  heavily  subsidized  by  the  State. 
All  this  is  wrong,  the  money  is  wasted,  if  a  university  training  yields  no  practical  result. 
Instead  of  universities,  each  professional  body  must,  for  itself,  establish  schools  and 
training  institutions  for  the  qualification  of  candidates.  Such  a  result  would  be,  in  my 
humble  opinion,  to  cramp  the  mind,  to  reduce  it  to  a  mere  machine.  It  would  give 
educational  sanction  to  the  "  division  of  labour,"  under  which  fourteen  diiFerent  opera- 
tives are  required  to  spend  their  lives  in  the  fourteen  different  operations  involved  in 
the  manufacture  of  a  pin. 

Such  seems  to  me  to  be  the  logical  conclusion  of  the  demand,  that  to  each  separate 
professional  body  should  be  committed  the  power  to  control  and  regulate  the  nature 
and  extent  of  the  education  of  candidates  desirous  of  entering  on  professional  studies. 
I  have  carefully  avoided  any  reference  to  the  other  question  of  the  admission  to  prac- 
tice, which,  as  a  professional  question,  only  indirectly  affects  the  public.  The  wish  was. 
to  discuss  each  part  of  the  subject  on  its  own  merits,  and  to  avoid  confounding  them. 

The  only  remedy  for  the  evils  pointed  out  is  by  an  amendment  to  the  Bar  Act,  which 
shall  abrogate  the  objectionable  clauses,  and  substitute  regulations,  clearly  and  finally 
(I  hope)  settling  the  question  in  the  manner  I  have  indicated,  so  far  as  the  legal  pro- 
fession is  concerned,  or  to  make  the  requisite  rules  and  regulations  a  part  of  the  educa- 
tional law  of  this  province. 

Yours  obediently, 

R.  W.  HENEKER. 
Sherbrooke,  12th  April,  1887. 

PROFESSIONAL  EDUCATION. 

To  the  Editor  of  the  Gazette  : 

Sir, — In  my  former  letter,  I  limited  my  remarks  to  the  question  of  the  admission 
to  study.  I  will  now  touch  upon  the  other  point,  not  less  interesting,  but  more  pro- 
fessional— the  regulations  as  to  the  admission  to  practice. 

I  propose,  in  the  first  place,  to  consider  the  reasons  which  must  have  weighed  with 
the  legislature  in  granting  charters  of  incorporation  to  persons  engaged  in  pro- 
fessional pursuits. 

All  civilized  nations  have,  I  believe,  felt  it  to  be  wise  to  grant  special  powers  to 
professional  bodies,  but  such  powers  are  granted,  not  for  the  private  benefit  of  the 
grantees,  but  because  the  interests  of  the  public  are  thereby  served. 

No  one  will,  I  feel  sure,  gainsay  for  one  moment  that  great  advantages  accrue  to 
the  public  through  the  incorporation  of  professional  bodies,  to  whom  are  committed, 
more  or  less,  the  lives,  the  health,  the  property  and  the  liberty  of  the  people. 

The  responsibility  thrown  on  professional  men  demands  care  on  their  part  that 
fitness,  and  professional  character,  and  honour  are  maintained. 

The  principle  is  not  new.  Trades,  as  well  as  professions,  were  governed  by 
"  guilds  "  in  the  middle  ages ;  and  even  to  the  present  day,  in  some  countries,  no  man 
can  exercise  a  trade,  without  serving  a  long  apprenticeship  with  a  master  mechanic. 

That  large  power  should  therefore  be  given  the  professions  in  this  respect  is,  in 
my  opinion,  a  correct  principle,  but  such  powers  must  be  used  in  the  public  interest, 
and  they  must  not  run  counter  to,  but  be  in  accordance  with,  other  established  rights 
and  privileges  also  granted  for  the  public  good. 

The  question  for  consideration  then  may  be  classed  under  three  heads,  viz.  :  — 

1.  Does  the  Bar  Act  give  such  powers  as  conflict  with  the  public  interest  ? 
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2.  Do  the  powers  given  in  the  Bar  Act  run  counter  to,  or  encroach  on,  other 
established  rights  and  privileges  1 

3.  If  so,  is  this  encroachment  excusable  in  the  public  interest  1      . 
It  will  be  seen  that  I  make  the  "  public  interest  "  the  ultimate  test. 

In  connection  with  the  first  of  these  questions,  it  will,  I  think,  be  admitted  that 
it  is  desirable  in  the  public  interest,  that  none  but  trained  minds  should  enter  in  the 
practice  of  the  professions,  and  it  is  of  importance  that  there  should  be  training  schools 
for  the  instruction  of  candidates  in  the  theory,  as  well  as  in  the  practice  of  the 
professions. 

The  only  training  schools  in  this  province  where  "  theory "  can  be  studied,  are 
those  founded  and  maintained  by  the  universities, — familiarity  with  practice  is  ob- 
tained in  law  in  the  office  of  a  practitioner ;  in  medicine,  by  attendance  in  the 
hospitals. 

Each  part  of  the  training  is  important,  the  one  as  important  as  the  other — but 
both  together  assist  in  educating  the  professional  man. 

Now,  if  the  effect  of  the  Bar  Act  is  to  close  the  university  schools  by  imposing  a 
curriculum  on  them  which  they  cannot  follow,  not  the  professions  only,  but  the  general 
public  must  suffer.  And  this,  it  is  declared,  will  be  the  consequence  of  the  committal 
to  the  general  council  of  the  bar,  of  the  power  of  prescribing  the  course  of  study  to  be 
followed  in  the  universities ;  a  course  of  study  be  it  remembered,  which  does  not  carry 
with  it  any  privilege  of  practice,  but  simply  gives  the  university  graduate  the  privilege 
of  one  year's  shortened  service  with  a  practitioner — and  does  not  exempt  him  from  the 
bar  examination. 

The  professors  of  the  two  Protestant  universities  unhesitatingly  declare  that  the 
obligation  to  give  1,050  lectures  in  a  three  years'  course  is  neither  necessary,  nor  of 
advantage  to  a  student,  and  yet  involves  such  a  sacrifice  of  time  on  the  part  of  the 
professors  themselves,  that  very  few  of  the  leading  practitioners  will  give  the  time  for 
the  work  of  preparing  and  delivering  the  lectures. 

The  student  also,  who  has  to  follow  such  a  course,  must  give  his  whole  time  to  his 
lectures,  and  thereby  lose  to  a  great  extent  the  benefit  of  his  practical  training  in  the 
courts,  and  in  the  office  of  his  "  patron." 

I  am  quite  aware  that  it  is  a  moot  question,  but  there  undoubtedly  seems  to  be 
"  point "  in  the  argument,  and  it  surely  cannot  be  for  the  public  interest  that  two  out 
of  the  three  university  training  schools  should  be  closed  to  students,  and  that  but  one 
(that  one  a  French  university,  demanding  more  or  less  intimate  acquaintance  with  the 
French  language,)  should  be  left  for  the  study  of  the  theory  of  the  law. 

Then,  the  universities  maintain  that  the  power  committed  to  the  general  council 
of  the  bar  directly  interferes  with  their  rights.  They  are  willing  to  submit  to  guidance, 
in  the  public  interests,  from  the  Governor  or  Lieutenant-Governor,  the  head  of  the 
State,  but  they  repudiate  dictation  from  a  professional  body.  They  will  rather  close 
their  schools  than  submit  to  sucii  dictation. 

It  must  be  borne  in  mind  that,  when  mention  is  made  of  the  universities  in  this 
argument,  the  real  objectors  are  those  professional  men  who  form  t'e  particular  faculty 
of  the  university,  with  others  who  value  university  training  as  someohing  higher  and 
broader  than  mere  professional  training. 

If  the  result  of  closing  these  schools  be  brought  about,  then  the  study  of  law  in 
the  universities  will  be  confined  to  those  broad  principles  of  law  which  every  educated 
man  should  understand. 

Some  may  argue  that  this  result  would  be  really  to  the  advantage  of  the  public, 
but,  if  carried  out,  must  necessarily  involve  a  complete  change  of  system.  In  such 
case,  the  professional  bodies  must  themselves  establish  law  schools,  with  a  staff  of  pi-o- 
fessors  for  teaching  the  theory  of  the  law,  and  this  will  not  settle  the  never  ending  dis- 
pute between  these  two  systems — except  by  forcing  on  the  minority  the  will  of  the 
majority. 

The    answer    to    my  third  question  is  involved  in  the  answer  to  the  other  two,  and 
public  discussion,  not  mere  professional  discussion,  seema  necessary  on  this  subject. 
21 
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I  am,  myself,  not  prepared  to  give  a  definite  answer  to  the  principle  involved,  but 
it  seems  to  me  that  due  care  should  be  taken,  even  on  the  part  of  an  overpowering 
French  majority  of  the  bar,  not  to  precipitate  matters.  It  is  of  vital  interest  to  the 
country  that  the  two  sections  of  the  people  should  live  in  harmony,  without  any  griev- 
ances, real  or  fanciful,  to  embitter  the  relations  between  the  two. 

As  regards  the  universities,  I  feel  that  in  this  new  country  we  must,  if  we  are  to 
hold  any  position  in  the  world,  train  our  men,  and  train  them  highly,  for  the  work  we 
expect  of  them.     And  this  can  only  be  done  through  the  universities. 

I  ask  any  impartial  man  to  look  at  the  class  of  men  who  govern  England  taday — 
whether  known  as  Conservatives,  Liberals  or  Radicals — such  men  for  instance  as  Mr. 
Gladstone,  Lord  Salisbury,  Mr.  Goschen,  Mr.  John  Morley  and  the  late  Lord  Iddesleigh 
(Sir  Stafiord  Northcote).     Such  men  are  the  products  of  English  universities. 

I  say  then,  avoid  carefully  the  weakening  of  our  university  system.  It  is  weak 
enough  as  it  is,  and  requires  the  support  of  men  of  a  high  class,  as  well  as  of  money. 
In  time  the  ball  will  gather  as  it  rolls,  and  we  may  hope  to  show  a  good  result  from 
institutions  founded  in  faith  and  love,  and  carried  on  under  adverse  circumstances  with 
self-denial  and  hope. 

Do  not  let  us  weaken  its  influence,  or  throw  unnecessary  impediments  in  its  way. 


Your  obedient  servant, 

R.  W.  HENEKER. 


Sherbrooke,  April  13th,  1887. 


Statement  on  behalf  of  McGill  University  respecting  the  relations  of  General  and 
Professional  Education  in  the  Province  of  Quebec,  in  connection  with  the  Pro- 
testant educational  system. 

I,  "With  reference  to  the  examinations  preparatory  to  professional  study,  the 
attention  of  those  interested  in  general  and  professional  education  is  invited  to  the 
following  facts  :  - — 

1.  The  Protestant  population  possesses,  under  legislative  sanction,  and  under  the 
control  of  the  Protestant  committee  of  the  Council  of  Public  Instruction  and  of  the 
Department  of  Education,  a  complete  course  of  study,  extending  from  the  elementary 
schools  to  the  universities.  In  this  course,  definite  and  rigorous  examinations  are 
conducted  in  every  grade  by  the  best  examiners  the  province  can  afford,  and  it  is 
believed  that  this  system  provides  an  education  equal  to  that  exacted  in  any  country, 
for  entrance  into  the  study  of  the  learned  professions.  The  certificates  and  degrees 
based  on  this  course  of  study  and  its  examinations,  are  now  accepted  for  the  aljove 
purpose  in  the  other  provinces  of  the  Dominion,  and  also  in  the  medical  and  law 
schools  of  Great  Britain  and  Ireland. 

2.  It  is  held  that  the  councils  of  the  several  professions  should  content  them- 
selves with  fixing  the  stage  in  the  general  education  provided  under  the  educational 
law,  which  may  be  necessary  for  entrance  into  professional  study,  and  should  allow  the 
attainment  of  this  to  be  ascertained  by  examiners  under  the  two  committees  (Roman 
Catholic  and  Protestant)  of  the  Council  of  Public  Instruction.  Should  the  professional 
bodies  desire  any  amendment  in  the  course  of  study,  this  can  best  be  attained  by 
application  to  the  educational  authorities  charged  by  the  law  of  the  province  with  this 
duty. 

3.  The  action  of  the  professional  councils,  in  instituting  separate  examinations, 
is  injurious  to  education,  by  exacting  requirements  not  always  in  accordance  with  each 
other,  nor  with  the  systems  of  education  in  the  province.  Such  action  consequently 
tends  to  the  frittering  away  of  the  time  and  energies  of  teachers  and  pupils,  to  incom- 
plete courses  of  study,  to  the  substitution  of  "  cram  "  for  actual  education,  and  to 
many  failures  in  examinations. 
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4.  Special  injustice  is  inflicted  on  the  Protestant  population,  when  only  one  pre- 
liminary examination  exists,  and  this  based  principally  on  the  educatiomxl  methods  of 
the  majority,  which  are  in  many  respects  dissimilar  from  those  of  the  Protestant 
ischools,  even  when  the  names  designating  the  subjects  are  the  same.  This  is 
aggravated  by  a  scale  of  marking,  attaching  great  comparative  value  to  subjects  i^uch  as 
•"philosophy,"  as  taught  in  the  system  of  the  majority,  and  to  which  Protestant  edu- 
cators do  not  attach  so  much  importance  as  a  part  of  preparatory  education. 

5.  Whatever  opinions  may  be  entertained  as  to  the  relative  values  of  the  Roman 
Catholic  and  Protestant  systems  of  education  as  existing  in  this  province,  it  is  certain 
that  both  are  recognized  by  law,  and  that  in  the  Confederation  Act,  guarantees  were 
given  to  the  minority  that  its  system  would  not  be  interfered  with,  or  rendered  invalid 
for  practical  purposes.  It  is  believed  also  that  the  Protestant  system  has  proved  itself 
at  least  equal  to  the  other,  even  under  the  present  disadvantages. 

6.  The  degree  of  Bachelor  of  Arts,  as  granted  by  the  Protestant  universities,  after 
courses  of  study  and  consecutive  examinations  extending  ovei*  three  or  four  years  beyond 
the  academy  or  high  schnol  standard,  implif-s  the  highest  kind  of  preparation  attainable 
in  this  Dominion  or  elsewhere.  This  degree  is  accordingly  accepted  for  entrance  into 
the  highest  professional  schools  of  the  mother  country  and  of  the  other  provinces,  and  the 
fact  that  it  is  not  accepted  in  this  province  is  a  reproach  to  our  country,  a  disparage- 
ment of  our  universities,  and  a  great  discouragement  to  the  higher  education. 

For  the  above  reasons  it  is  held  by  the  Protestant  committee  of  the  Council  of 
Public  Instruction,  and  by  the  Protestant  universities : — 

(1.)  That  the  degree  of  Bachelor  of  Arts  should  be  accepted  as  evidence  of  qualifi- 
cation to  enter  on  the  study  of  any  profession. 

(2.)  That  for  those  not  possessing  this  degree,  there  should  be  one  public  examin- 
ing board,  acting  under  the  educational  authorities  of  the  province,  and  providing  for 
entrance  into  the  study  of  all  the  professions. 

(3.)  That  this  board  should  be  divided  into  two  sections,  for  Protestant  and  Roman 
Catholic  candidates  respectively. 

(4.)  That  the  action  of  the  professional  councils  in  reference  to  general  education, 
should  be  limited  to  indicating  to  the  examiners  the  extent  of  the  examination  required 
for  entrance  into  the  several  professions,  and  to  securing  certificate's  of  the  same  from 
the  examiners. 

The  above  provisions  are  substantially  those  of  the  Hon.  Mr.  Lynch's  bill,  now 
before  the  legislature,  and  it  is  hoped  that  the  professional  councils  will  concur  with 
the  universities  and  the  educational  authorities  in  favouring  this  measure,  the  effect  of 
which  it  is  believed  will  be  to  secure  a  much  higher  standard  of  preparatory  education 
than  that  now  attained. 

II.  "With  reference  to  the  examination  for  license  to  practice,  it  is  held  by  the  uni- 
versities : — 

1.  That  their  courses  of  study  should  be  respected,  and  should  not  be  interfered 
with  by  the  professional  councils,  except  in  case  of  any  grave  abuses ;  since  it  is  not  the 
councils,  but  the  universities,  that  are  recognized  by  royal  charters  and  legislative  en- 
actments, as  teaching  bodies. 

2.  That  the  privileges  with  reference  to  admission  of  graduates  to  practice,  hereto- 
fore enjoyed  by  the  Protestant  universities,  cannot  constitutionally  be  withdrawn  by 
any  action  of  the  provincial  legislature  ;  and  that  it  is  not  in  the  interest  of  professional 
education  that  these  privileges  should  be  relinquished,  in  favour  of  a  central  professional 
examining  board  distinct  from  the  universities. 

3.  That  the  action  of  the  professional  councils  with  reference  to  the  professional 
faculties  would  be  most  beneficial,  if  limited  to  such  reasonable  oversight,  through  the 
provincial  government  or  by  assessors  or  otherwise,  as  might  be  agreed  on  ;  and  which, 
while  respecting  the  chartered  rights  and  guaranteed  privileges  of  the  universities,should 
satisfy  the  professional  councils  as  to  the  sufficiency  and  proximate  equality  of  the 
courses  of  study  pursued  and  examinations  required. 

Montreal,  May  10th,  1887. 
21i 
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Thft  following  documents  are  submitted  as  confirmatory  of  the  above  statements  and 
claims : — 

(1.)  Resolutions  of  the  Protestant  Committee  of  the   Council  of  Public  Instruction, 

(March  30th,  1887.) 

1.  That  the  attention  of  the  Government  be  formally  called  to  the  serious  disad- 
vantages from  which  the  Protestant  population  of  this  province  are  now  sufferings 
through  the  operation  of  the  Bar  Act  of  last  session,  which  in  many  of  its  clauses  in- 
fringes on  their  privileges. 

2.  That  a  demand  be  made  for  the  abrogation  of  the  objectionable  clauses  of  the 
said  Act. 

3.  That  in  order  to  guard  against  a  recurrence  of  the  evil  complained  of,  the  legis- 
lature be  requested  to  make  provision  for  the  appointment  of  two  examining  boards 
for  the  examination  of  candidates  seeking  to  enter  on  the  study  of  all,  or  any,  of  the 
professions. 

4.  That  one  of  such  examining  boards  be  Roman  Catholic,  the  other  Protestant,  and 
that  each  board  be  appointed  by  its  own  proper  committee  of  the  council  of  public  in- 
struction. 

5.  That  the  Arts  degrees  of  the  universities  be  recognized,  as  entitling  the  holders 
of  such  degrees  to  enter  on  the  study  of  any  profession  without  preliminary  examination,, 
on  the  ground  that  these  degrees  constitute  in  themselves  the  best  possible  evidence  of 
a  liberal  education. 

6.  That  no  interference  in  the  curriculum  of  study  of  any  faculty  of  any  university 
by  any  professional  body  be  allowed,  but  that  the  principle  of  the  law,  giving  power  to 
the  Lieutenant-Governor  to  inquire  into,  and  if  needs  be,  prescribe  the  course  of  study, 
be  restored,  it  being  taken  for  granted  that  due  care  would  always  be  shown  in  insti- 
tuting such  inquiry. 

7.  That  no  privilege  be  granted  to  any  university  not  shared  by  the  others  now 
existing  in  this  province,  or  which  may  tend  to  the  disadvantage  of  any  one  of  such 
institutions. 


(2.)  Statement  concerning  the  7'elation  of  Protestant  Superior  Schools  to  the  Professions 
and  Professional  Examinations,  prepared  hy  the  Secretary  of  the  Protestant 
Committee,  March,  1887. 

The  legislature  of  the  province  has  provided  two  separate  systems  of  superior  edu- 
cation to  meet  the  requirements  of  our  mixed  population,  which  it  maintains  by  large 
annual  subsidies. 

Under  legislative  sanction  the  Protestant  committee  has  put  into  operation  a  com- 
plete course  of  study,  which  leads  by  regular  steps  from  the  lowest  class  in  the  primary 
school,  through  the  Protestant  superior  schools  to  the  last  year  of  the  universit}"-  course. 
This  is  a  through  course,  similar  in  its  extent  and  requirements  to  that  followed  in  the 
sister  provinces  of  the  Dominion,  in  the  United  Stites  ana  in  England.  In  the  superior 
schools  where  this  course  is  followed,  the  your  g  men  from  the  Protestant  section  of  the 
population  receive  their  education,  and  they  have  a  right  to  expect  that,  after  they  have 
completed  a  course  sanctioned  and  subsidized  by  the  legislature  of  the  province,  their 
course  of  study  would  be  recognized  in  any  provisions  which  the  legislature  may  make 
for  literary  examinations.  Protestant  young  men  find,  however,  on  presenting  them- 
selves for  examination  for  admission  to  study  prescrilied  by  the  council  of  the  bar,  that 
the  examination  is  bfised  upon  the  course  of  study  followed  in  the  Roman  Catholic  sup- 
erior schools,  and  that  their  own  course  of  study  has  not  been  considered. 

These  disadvantages  and  difficulties  under  which  candidates  from  Protestant 
superior  schools  are  thus  placed,  arise  from  three  prominent  differences  in  the  course  of 
study  followed  in  the  Roman  Catholic  and  Protestant  institutions. 
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First, — There  is  a  difference  in.  the  subjects  included  in  ths  two  courses. 

For  example,— The  subject  of  "  Philosophy"  which  forms  a  prominent  feature  in 
Roman  Catholic  superior  schools,  is  entirely  unknown  as  a  school  subject  among 
Protestants. 

Second, — The  order  in  which  the  several  subjects  of  the  course  are  presented  to  the 
student  is  quite  different  in  the  two  courses. 

Elementary  mathematics,  which  comes  in  at  a  very  early  stage  in  Protestant 
schools,  is  postponed  to  a  much  later  point  in  Roman  Catholic  institutions. 

Thii-d, — There  is  a  marked  difference  in  the  two  courses  as  to  the  relative 
importance  attacherl  to  the  different  subjects,  as  indicated  by  the  marks  given  for  the 
several  subjects  and  by  the  percentage  required  to  pass,  according  to  the  bar  examin- 
ation. For  Philosophy  two  hundred  and  fifty  marks  are  given  and  half  marks  are 
required  to  pass,  whereas  for  the  five  subjects — Arithmetic,  Algebra,  Geometry, 
Chemistry,  and  Physics — only  two  hundred  and  fifty  marks  are  given,  and  one  quarter 
of  total  marks  and  one-seventh  marks  in  each  subject  is  I'equiied  for  passing.  Such  a 
system  of  marking  bears  very  heavily  upon  candidates  from  Protestant  superior  schools, 
which  give  prominence  to  the  last  five  subjects  and  omit  "Philosophy." 

It  is  evident  from  these  references,  which  could  be  nmltiplied,  that  the  action  of 
council  of  the  bar  and  all  similar  action,  is  a  serious  interference  with  our  Protestant 
superior  schools.  Under  the  circumstances  it  seems  only  right  and  reasonable  to 
demand,  on  the  part  of  these  institutions,  that  these  difiicultes  be  removed,  either  first 
by  providing  two  separate  examinations  based  upon  tiie  courses  of  study  followed  in  the 
Roman  Catholic  and  Protestant  institutions  respectively,  or,  second,  by  having  one 
examination  so  far  as  the  courses  of  study  are  in  common,  and  allowing  options  when 
the  two  courses  diverge. 

(3.)  Extracts  from  tlte  Report  of  a  Committee  on  Recent  Regulations  respecting  Profes- 
sional Examinations,  presented  to  the  Corporation  of  McGill  University, 
January  27th,  1887,  and  aitopted  by  that  body. 

The  points  which  appear  to  your  committee  most  important  in  relation  to  the 
interests  of  the  university,  and  of  the  higher  Protestant  schools,  are  the  following : — 

1.  That  it  is  just  and  expedient  that,  in  the  case  of  Protestant  candidates  for 
examination  for  entrance  into  professional  studies,  the  courses  of  study  prescr-ibed  by 
the  Protestant  conmiittee  of  the  Council  of  Public  Instruction,  for  the  highest  grade  of 
the  academies,  and  those  of  ihe  Protestant  universities  for  matriculation,  should  be 
fully  recognized  as  valid  and  sufficient. 

2.  That  in  the  case  of  those  who  ha\e  taken  the  Degree  of  Arts  of  the  universities, 
this  degree  should  be  recognized  as  qualifying  to  enter  on  professional  study  without 
further  examination.  In  all  other  countries  possessing  universities,  this  privilege  is 
given,  and  it  is  obviously  expedient,  as  inducing  candidates  to  pursue  a  thorough  pre- 
paratory education.  It  is  also  submitted  in  this  connection  that  the  course  of  study  in 
Arts  in  the  Protestant  universities  is  in  every  respect  adequate,  and  is  equal  to  that 
given  in  olher  countries,  and  to  which  such  privileges  are  there  granted. 

3.  That  with  reference  to  the  entrance  on  professional  practice,  the  Protestant 
universities  have  a  right  to  claim  :  (1.)  That  their  royal  "barters  should  be  respected, 
as  giving  them  the  right  to  determine  the  courses  of  study  adequate  for  professional  as 
well  as  other  degrees.  (2.)  Tliat  under  the  Confederation  Act  they  can  claim  the  con- 
tinuance of  all  educational  "  rights  and  privileges,"  possessed  by  them  before  confedera- 
tion. (3.)  That  it  is  especially  unjust  that  powers  bearing  on  the  educational  rights  of 
Protestants  should  be  handed  over  to  professional  councils,  of  which  a  majority  must 
consist  of  men  trained  under  a  system,  very  different  from  that  of  the  Protestant 
universities. 

Your  committee  would  therefore  recommend  that  the  above  statements  be  for- 
warded to  the  Protestant  committee  of  the  Council  of  Public   Instruction,   through  its 
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sub-committee,  and  that  it  be  requested  to  take  such  steps  in  the  premises  as  may  seem 
best  fitted  to  secure  the  rights  of  Protestant  education  with  reference  to  professional 
study,  whether  in  law,  or  medicine,  or  in  other  professions. 

Your  committee  would  further  ask  the  attention  of  the  corporation  to  the  pro- 
posals of  the  medical  council,  intended  to  be  submitted  to  the  legislature  as  its  next 
meeting,  to  withdraw  the  present  rights  of  medical  graduates  to  registration,  and  would 
recommend  that  the  pi'ivileges  of  the  University,  under  the  Act  of  Confederation,  be 
especially  urged  in  relation  to  this  matter. 


THE    RELATION    OF    M  GILL    UNIVERSITY    TO    LEGAL    EDUCATION. 

To  the  Editor  of  the  Gazette  : — 

Sir, — The  subject  of  professional  education  is  not  usually  very  interesting  to  the 
general  public,  but  at  a  time  when  we  are  practically  told  that  all  we  have  laboured  to 
establish  here,  in  connection  with  our  Protestant  universities,  must  be  abandoned  in 
favour  of  the  system  of  the  French  majority,  and  that  our  universities  and  professional 
schools  are  not  needed  in  a  province  already  provided  with  education  supposed  to  be 
suitable  to  the  greater  part  of  its  people,  it  is  well  that  the  friends  of  education  should 
give  a  little  attention  to  the  subject.  Dr.  Heneker  has  already  ably  argued  on  public 
grounds  the  claims  of  the  law  courses  of  the  universities,  as  well  as  those  of  the 
institutions  of  general  education  in  connection  with  the  preliminary  examinations,  and 
I  now  wish  to  follow  this  up  with  some  special  statements  respecting  the  Law  Faculty 
of  McGill,  the  older  of  the  two  connected  with  the  Protestant  universities,  and  which 
seems  particularly  aimed  at  in  some  statements  which  have  been  made  in  your  columns 
and  elsewhere. 

The  time  was  when  professional  education  was  limited  to  an  apprenticeship  with  a 
practitioner,  but  that  has  long  since  passed  away  in  all  civilized  countries,  and  systematic 
teaching  by  learned  and  able  professors  is  held  to  be  indispensable.  This  work  has  in, 
every  country  devolved  largely  on  the  universities,  and  has  been  carried  out  most  suc- 
cessfully by  them.  In  this  province,  and  in  the  case  of  a  university,  intended  specially 
to  pro\  ide  for  the  higher  education  of  the  English-speaking  minority,  it  appeared  from, 
the  first,  essential  that  professional  education  should  be  attended  to,  and  McGill  has 
taken  a  leading  place,  not  only  in  this  province,  but  in  the  Dominion  of  Canada,  in  its 
schools  of  law,  medicine  and  applied  science,  and  this  greatly  to  the  advantage  of  Mon- 
treal and  of  the  province  generally. 

The  McGill  faculty  of  law  was  organized  immediately  after  the  amended  charter 
of  1852  had  been  secured,  and  was  an  object  of  special  interest  to  two  members  of  the 
board  of  governors  who  have  now  passed  away,  and  to  whom  Canadian  education  owes 
much,  the  late  Chancellor  of  McGill  University,  the  H' n.  Judge  Day,  and  the  Hon. 
Judge  Dunkin.  Both  of  these  gentlemen  gave  much  time  and  thought  to  the  regula- 
tions of  the  new  faculty,  which  consisted  at  first  of  the  Hon.  Judge  Badgley,  the  Hon. 
Mr.  Abbott  and  the  late  Hon.  Judge  Torrance,  but  has  since  been  enlarged,  until  at 
present  it  has  seven  professors  and  a  lecturer,  while  its  course  of  study,  originally  planned 
by  the  eminent  men  above  named,  has,  like  those  in  our  other  faculties,  b-een  greatly 
extended  and  improved,  and  this  to  such  an  extent  that  the  number  of  lectures  delivered 
since  1872  has  been  double  that  in  the  earlier  sessions  of  the  faculty.  Even  since  1885 
the  course  has  been  still  farther  enlarged  and  rearranged. 

It  might  almost  be  inferred,  from  some  statements  which  have  been  circulated, 
that  students  can  enter  into  the  classes  of  the  faculty  without  any  matriculation 
examination  On  the  contrary,  every  student  must  pass  an  examination  before  enter- 
ing into  the  first  year  As  stated  in  the  calendar,  in  which  its  details  are  annually 
advertised,  this  includes  Latin,  English  and  French,  Mathematics,  History,  and  even  a 
certain  amount  of  Rhetoric,  Logic  and  Ethics,  which  take  the  place  of  "  Philosophy," 
respecting   which   so   much   1ms  been  said.     Graduates  in  Arts  are,  of  course,  received 
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without  examination.  The  course  of  study  extends  over  three  years,  and  provides  for 
a  ^ery  wide  range  of  legal  acquirements,  the  details  of  which  are  stated  in  the 
university  calendar.  It  has  been  said  that  the  lectures  have  not  been  actually  delivered, 
but  this  is  quite  incorrect.  The  session  is  divided  into  two  terms,  each  professor  deliv- 
ering a  daily  lecture  during  one  of  these  terms,  so  that  four  of  these  professors  lecture 
in  the  first  term,  and  three  in  the  second.  According  to  the  returns  made  by  the 
secretary  of  the  faculty,  over  300  lectures  were  delivered  in  the  session  just  closed.  I 
do  not  admit,  however,  that  the  value  of  our  course  in  law  is  estimated  merely  by  the 
number  of  lectures.  Quite  as  much  depends  on  the  nature  of  the  lectures,  and  on  their 
tendency  to  aid  and  stimulate  reading,  study,  and  independent  thought  on  the  part  of 
the  student.  Much  also  depends  on  the  judicious  division  of  the  subjects  between  the 
different  years.  It  is  thus  quite  conceivable  that,  under  favourable  circumstances,  four 
or  five  hundred  lectures  may  be  more  valuable  to  a  student  than  the  one  thousand  and 
more,  which  the  secretary  of  the  council  of  the  bar  desires.  It  is  also  to  be  observed 
that  law  students  are  usually  under  apprenticeship,  and  are  obliged  to  devote  the 
greater  part  of  their  time  to  office  work. 

The  students  are  required  to  attend  regularly  and  punctually,  and  examinations 
are  held  at  the  end  of  each  term  with  a  final  examination  for  the  degree,  so  that  each 
student  has  to  pass  six  examinations  by  written  papers,  in  addition  to  the  matriculation 
examination,  and  has  also  to  prepare  a  thesis  before  graduation.  That  occasional  in- 
terruptions should  occur  in  some  ses.sions  in  certain  courses  of  lectures  delivered  by  pro- 
fessors in  actual  practice  is  inevitable,  but  such  blanks  have  been  supplied  as  far  as 
possible  by  additional  lecturers,  and  when  professors,  by  reason  of  legislative  or  judicial 
duties,have  been  unable  to  attend  to  their  lectures,  they  have  retired  in  favour  of  others, 
or  have  been  placed  on  the  list  of  emeritus  professors.  It  is  quite  easy,  however,  for 
persons  disposed  to  be  critical,  to  magnify  the  omission  of  a  few  lectures  in  one  course, 
owing  to  some  accidental  cause,  into  an  entire  failure  to  deliver  lectures.  The  names  of 
Kerr,  Trenholm,  Archibald,  Lareau,  Hutchison,  Robidoux  and  Davidson,  who  con- 
stitute the  present  faculty,  are  a  sufficient  guarantee  for  the  character  and  good  faith  of 
the  course. 

When  the  great  importance  of  the  legal  pnjfession  is  considered,  and  the  fact  that 
the  judicial  bench  as  well  as  the  halls  of  legislation  and  many  important  public  offices 
demand  a  high  legal  training,  it  is  evident  that  the  continuance  of  such  a  course  of 
study  is  of  the  greatest  value  to  the  community,  and  the  public  may  entertain  the 
utmost  confidence  that  the  university,  for  its  own  credit  and  in  the  interest  of  the 
higher  education,  which  it  is  its  special  business  to  sustain,  will  neither  permit  students 
to  enter  without  preparation,  or  graduate  without  a  regular  course  of  study  and  a 
searcliing  examination,  while  it  also  offers  a  gold  medal,  honours  and  prizes,  as  rewards 
to  stimulate  special  effort.  All  this  can  and  will  be  done  quite  independently  of  the 
council  of  the  bar,  and  without  any  legal  compulsion  on  the  part  of  that  body.  I  may 
add  that,  while  I  object  on  every  principle  of  sound  education  and  civil  right  to  place 
the  curricula  and  examinations  of  our  Protestant  education  in  the  hands  of  the  pro- 
fessional councils,  I  feel  confident  that  their  interference,  in  the  manner  indicated  in 
the  recent  regulations  of  the  Council  of  the  Bar,  will  degrade  and  not  elevate  the  legal 
profession. 

The  results  of  the  system  which  this  university  has  pursued  are  apparent  in  its  list 
of  graduates.  We  have  at  present  a  little  over  400  bachelors  of  civil  law,  of  whom  a 
few  have  been  removed  by  death,  and  some  have  settled  in  other  provinces  of  the 
Dominion  or  in  the  United  States,  but  the  greater  number  are  actively  and  creditably 
pursuing  their  profession  in  this  province.  In  glancing  over  the  names  on  our  list,  I 
observe  that  at  least  forty  represent  men  who  are,  or  have  recently  been,  members  of 
the  Dominion,  or  local  governments  or  legislatures,  or  who  are  occupying  judicial  or 
other  important  public  positions,  and  several  of  these  are  graduates  in  arts  as  well  as  in 
law.  This  is  an  evidence  that  here,  as  in  the  mother  country,  the  university  training 
tells  in  the  higher  walks  of  professional  and  public  life,  and  that  the  particular  form  of 
such    training    represented    by    our    Protestant  educational  system  is  highly  efficient  in 
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this  respect.  The  large  number  of  French  names  on  our  list  of  graduates  reminds  me 
that  we  have  been  working  in  this  department  for  both  of  our  people,  and  that  no  dis- 
tinctions of  creed  are  known  in  our  professional  classes.  The  university  has  a  right  to 
expect  that  in  the  present  crisis  all  its  graduates,  of  whatever  race  or  creed,  will 
remember  the  benefits  they  have  received  from  it,  and  will  actively  defend  its  educational 
rights. 

The  above  statements  will,  I  hope,  serve  to  show  that  it  is  the  duty  and  interest  of 
the  public  to  sustain  the  general  educational  system  of  the  country  and  the  universities, 
agains'o  the  encroachments  of  the  professional  councils,  however  well  meant  these  may 
be,  on  the  ground  that  systematic  education  of  a  high  type  and  suited  to  the  wants  of 
the  present  age  can  be  given  by  the  higher  schools  and  the  universities  alone,  not  by 
the  professional  boards,  and  that  the  interference  of  the  latter,  except  under  very  strict 
limitations,  is  as  bad  in  principle,  as  it  would  be  to  hand  over  the  general  elementary 
education  of  the  country  to  the  trades'  unions,  representing  the  several  departments  of 
industry.  Any  country  taking  such  a  course  cannot  keep  pace  with  the  progress  of  the 
age.  In  the  peculiar  position  of  the  Protestant  minority  in  this  province,  there  are,  of 
course,  special  reasons  why  such  deviations  from  sound  educational  principles  become 
unjust  as  well  as  inexpedient. 

I  may  add  that  this  is  not  a  matter  of  pecuniary  interest  to  the  university,  which 
derives  no  revenue  from  the  faculty  of  law.  The  faculty  has  had  but  one  endowment, 
"  The  Gale  Chair,"  founded  by  the  liberality  of  the  daughter  of  a  late  eminent  judge. 
The  university  contributes  only  a  small  sum  towards  its  annual  expenses,  and  even  this 
after  some  difficulty.  Still  the  work  is  so  important  that  we  are  willing  to  continue  it, 
in  hope  that,  like  other  departments,  it  may  grow  in  its  resources,  unless  driven  from  the 
jBeld  by  hostile  legislation.  We  feel  also  that  if  we  submit  tamely  to  such  legislation,  the 
time  may  soon  come  when  our  young  men  will  be  unable  to  enter  into  the  practice  of 
the  higher  professions,  without  conforming  to  the  educational  methods  of  the  majority, 
in  which  case  tliey  would  fail  to  obtain  that  kind  of  training  which  we  believe  to  be 
essential  to  their  highest  usefulness  and  success,  and  which  has  enabled  Great  Britain 
and  the  United  States  to  take  the  high  positions  which  they  hold  among  the  nations  of 
the  world.  Nor  need  we  limit  this  statement  to  ourselves.  If  our  friends,  who  are  so 
zealous  to  reform  the  Protestant  schools  and  universities,  would  turn  their  attention  to 
the  educational  system  of  France,  and  especially  to  the  improvements  which  have  been 
introduced  within  the  last  fifteen  years,  they  might  learn  much  to  their  advantage. 

Since  writing  the  above,  I  have  seen  the  letter  of  Mr.  Pagnuelo  in  your  issue  of 
Monday.  I  do  not  propose  to  reply  to  this  communication,  which  relates  principally  to 
the  preliminary  examinations,  and  to  points  sufficiently  discussed  by  Mr.  Rexford  and 
Mr.  Heneker.  It  may  be  useful,  however,  to  point  out  some  errors  connected  with  the 
subjects  referred  to  above.  (1.)  The  degree  of  B.A.  is  not  given  to  pupils  of  high 
schools  and  academies  by  "affiliation."  They  may  matriculate,  but  they  must  study  for 
three  or  four  years  before  graduating  in  arts.  This  is  the  reason  why  we  wish  to 
recognize  the  degree  of  B.A.  and  encourage  young  men  to  proceed  to  it;  but  in  doing 
so  we  have  no  wish  to  act  on  the  majority  except  by  our  own  example.  (2.)  Mr.  Rex- 
ford's  position  as  to  philosophy  is  entirely  mistaken.  He  referred  to  the  ac;\demies  and 
high  schools,  and  not  to  the  universities.  We  attach  little  importance  to  the  philosophy 
which  can  be  taught  to  schoolboys,  but  we  value  greatly  that  which  can  be  studied  by 
men  of  more  mature  minds.  Hence  again  we  wish  to  have  the  degree  of  B.A.  recognized, 
but  without  prejudice  to  those  who,  without  such  a  degree,  can  pass  a  proper  entrance 
examination,  (3.)  Our  objection  does  not  lie  against  an  equal  standard  of  examination 
for  all,  but  against  the  testing  of  our  men  by  a  standard  different  from  and,  as  we  hold, 
inferior  to  our  own  in  the  more  essential  subjects,  while  attaching  a  high  value  toothers 
which  we  do  not  think  necessary.  (4.)  It  is  further  U-  be  observed  that  the  English 
minority  in  the  province  of  Quebec  has  not  insisted  on  separation,  but  has  desii'ed  as 
far  as  possible  a  system  of  common  schools.  The  existing  separation,  now  fully 
recognized  by  our  educational  law,  has  been  produced  by  the  action  of  the  majority,  and 
as  a  consequence  of  the  strictly  denominational  character  of  its  system ;  and  this  renders 
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it  peculiarly  unjust  to  deprive  us   of  separate  examinations,   which    are  the  necessary 
complement  of  a  separate  and  distinct  system  of  instruction. 

Those  interested  in  the  educational  welfare  of  the  English-speaking  minority  in 
this  province  should  carefully  read  and  ponder  Mr.  Pagnuelo's  letter.  The  tone  of  that 
letter,  the  inability  of  the  writer  to  comprehend  the  statements  of  the  universities  and 
of  the  Protestant  committee,  the  dense  and  multiform  ignorance  of  the  nature  and 
tendency  of  our  iwDtestant  educational  system  apparent  throughout,  constitute  the 
strongest  possible  arguments  in  favour  of  the  entire  separation  of  the  two  systems,  and 
should  convince  the  English  people  of  the  danger  of  handing  over  our  educational  rights 
to  the  "generosity  "  of  those  whom  Mr.  Pagnuelo  represents.  I  trust,  however^  that 
the  moderate  and  reasonable  claims  of  the  Protestant  minority,  relating  entirely  to  their 
own  rights,  and  not  interfering  with  those  of  others,  will  meet  with  due  consideration  on 
the  part  of  the  professional  councils  and  the  legislature,  and  that  the  dangers  which  at 
present  appear  to  threaten  educational  privileges  which  we  highly  value,  not  in  our  own 
interest  merely,  but  in  that  of  the  province  as  a  whole,  and  of  the  Dominion  at  large, 
may  happily  be  averted. 

I  beg  to  remain,  yours  truly, 

J.  WM.  DAWSON. 

Montreal,  April  19th,  1887. 

To  the  Hmiourahle  the  Legislative  Assembly  of  the   Province  of  Quebec,   in  Parliament 
assembled : 

The  petition  of  the  undersigned  representing  the  McGill  University,  humbly 
showeth  : 

That  for  many  years  this  university  has  maintained  in  this  province  courses  of 
study,  based  on  the  mechods  of  the  universities  of  Great  Britain,  not  only  in  the 
Faculty  of  Arts,  but  in  the  F'aculties  of  Law,  Medicine  and  Applied  Science,  and  that 
these  courses  of  study  are  equal  in  value  to  those  in  other  countries,'  and  that  their 
practical  benetits  are  evidenced  by  the  high  positions  taken  by  the  graduates  of  the 
university  in  public  and  professional  life. 

That  at  the  time  of  confederation,  this  university,  in  common  with  other  char- 
tered universities,  po.ssessed  certain  rights  and  privileges,  the  continuance  of  which 
was  guaranteed  to  it  by  the  Union  Act,  in  its  capacity  of  a  Protestant  university, 
constituted  by  royal  charter,  for  the  purpose  of  providing  the  higher  education  for 
Her  Majesty's  subjects,  more  especially  of  the  Protestant  minority  in  this  province. 

That  by  several  Acts  of  the  provincial  legislature  these  rights  and  privileges  have 
been  from  time  to  time  diminished  or  curtailed,  and  it  is  believed  that  in  the 
present  session,  other  measures  are  to  be  introduced  having  this  tendency. 

Your  petitioners  would  refer  more  especially  to  the  following :  — 

Under  the  Bar  Act  of  last  session  of  the  legislature,  the  powers  of  the  univer- 
sities, relating  to  matriculation  or  admission  of  students,  relating  to  the  course  of  study 
in  law,  and  relating  to  the  privileges  possessed  by  graduates  with  reference  to  the  term 
of  apprenticeship,  have  been  transferred  to  the  council  of  the  bar,  a  body  of  which  a 
majority  of  the  members  are  of  the  Roman  Catholic  faith,  and  which  has  already 
instituted  regulations,  not  consistent  with  educational  methods  of  the  Protestant 
minority,  which  have  been  approved  by  long  and  beneficial  experience  in  the  mother 
country,  and  have  been  carefully  adapted  to  the  wants  and  circumstances  of  this 
province. 

Under  the  Medical  Act  several  restrictions  have  been  placed  on  the  examinations 
of  the  university,  and  it  is  publicly  stated  that  a  bill  is  now  being  prepared  by  the 
College  of  Physicians,  the  effect  of  which  will  be  to  impose  an  examination  for  entrance 
on  the  study  of  the  profession,  not  suited  to  our  system  of  instruction,  and  to  subject 
our  graduates  to  an  examination  before  examiners,  appointed  by  the  College  of 
Physicians,  in  a  manner  not  in  force  before  confederation. 
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That  your  petitioners,  believing  that  such  enactments  are,  and  will  be,  hurtful  to- 
the  professional  and  educational  interests  of  the  Protestant  minority  of  this  province,, 
and  are  also  in  violation  of  the  guarantees  given  at  confederation,  humbly  pray  that 
they  may  be  repealed,  and  that  similar  legislation  be  not  entertained  in  future. 

Your  petitioners  would  further  represent  that,  since  in  the  province  of  Quebec  the- 
system  of  Protestant  education,  administered  by  the  Protestai:^i,  committee  of  the 
Council  of  Public  Instruction,  is  essentially  distinct  in  its  methods  and  aims,  from  that, 
of  the  majority,  since  farther  the  primary  education  of  the  universities  and  normal 
school,  and  the  secondary  education  of  the  academies  and  high  schools,  are  entirely 
separate  and  distinct,  and  were  so  before  confederation,  these  facts  should  be- 
acknowledged  as  guaranteed  to  the  Protestant  minority,  and  that  their  rights  in  such 
respects  should  not  be  diminished,  or  alterations  permitted,  without  the  consent  of  the- 
Protestant  committee  of  the  Council  of  Public  Instruction. 

Your  petitioners  would  therefore  claim. 

That  it  is  just  and  expedient,  and  necessary  to  the  due  maintenance  of  Protestant 
education  as  guaranteed  by  the  Union  Act,  that  in  the  case  of  Protestant  candidates 
for  examination  for  entrance  into  professional  studies,  the  courses  of  study  prescribed, 
by  the  Protestant  committee  of  the  Council  of  Public  Instruction,  for  the  highest  grade 
of  the  academies,  and  those  of  the  Protestant  universities  for  matriculation,  should  be 
fully  recognized  as  valid  and  sufficient. 

That  in  the  case  of  those  who  have  taken  the  degree  in  Arts  of  the  universities,, 
this  degree  should  be  recognized  as  qualifying  to  enter  on  professional  study  without 
further  examination.  In  all  other  countries  possessing  universities,  this  privilege  is- 
given,  and  it  is  obviously  expedient,  as  inducing  candidates  to  pursue  a  thorough  and 
liberal  education.  It  is  also  submitted  in  this  connection  that  the  course  of  study  in 
Arts  in  the  Protestant  universities  is  in  every  respect  adequate,  and  is  equal  to  that, 
given  in  other  countries,  and  to  which  such  privileges  are  there  granted. 

That  with  reference  to  the  entrance  on  professional  practice,  the  Protestant 
universities  have  a  right  to  claim  :  (1.)  That  their  royal  charters  shall  be  respected,, 
as  giving  them  the  right  to  determine  the  courses  of  study  adequate  for  professional,  as 
well  as  other  degrees.  (2.)  That  under  the  Confederation  Act  they  can  claim  the  con- 
tinuance of  all  educational  "  rights  and  privileges  "  possessed  by  them  before  Confedera- 
tion. (3.)  That  it  is  especially  unjust  that  powers  bearing  on  the  educational  rights  of 
Protestants  should  be  handed  over  to  professional  councils,  of  which  a  majority  must  be 
Roman  Catholics,  and  the  whole  may  be  so. 

Your  petitioners  would  therefore  humbly  pray  for  such  relief  in  the  premises  as  to 
your  honourable  House  may  seem  just  and  reasonable,  and  your  petitioners,  as  in  duty 
bound,  will  ever  pray,  itc. 

Lieutenant-Governor  to  Secretary  of  State. 
(  Translation. ) 

PoiNTE  1  Pic,  6th  July,  1887. 

Sir, — In  answer  to  your  despatch  of  the  19th  April,  1887,  on  the  subject  of  the 
Acts  passed  by  the  legislature  of  the  province  of  Quebec  at  its  session  of  188G,  and 
of  the  report  of  the  Honourable  the  Minister  of  Justice,  recommending  that  the  atten- 
tion of  the  Lieutenant-Governor  of  Quebec  be  called  to  section  16  of  chapter  34,. 
intituled  :  "  An  Act  respecting  the  Bar  of  the  Province  of  Quebec,"  in  which  precedence 
over  the  other  members  of  the  bar  in  the  province  is  given  to  the  batonnier,  and  to 
section  1  of  chap.  98  of  the  same  statutes,  which  constitutes  the  Lieutenant-Governor 
a  corporation  sole,  I  have  the  honour  to  inform  you  that  my  government  insist  upon 
the  power  which  the  legislature  of  Quebec  i)ad,  to  have  passed  the  said  Acts. 

Previous  to  confederation  the  Queen's  counsel  were  appointed  from  time  to  time 
in  each  of  the  provinces  by  the  Governor  General  or  the  Lieutenant-Governor,  on  the 
advice  of  the  Executive  Council,  and  I  am  informed  that  since  the  time  of  responsible 
government  was  given  us,  no  appointments  of  Queen's  counsel  were  made  in  any  other 
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manner.  As  late  back  as  1872,  the  legislature  of  the  province  of  Quebec  passed  an 
Act  respecting  the  Queen's  Counsel  and  that  Act  was  never  disallowed. 

The  only  point  decided  by  the  Supreme  Court,  in  the  case  of  Lenoir  vs.  Ritchie  (to 
which  the  Minister  of  Justice  refers)  is  that  the  provincial  Acts  do  not  affect  the 
Queen's  counsel  appointed  by  the  Governor  General ;  this  cause  does,  therefore,  decide 
the  point  at  issue. 

My  government  share  the  view  of  the  Ontario  government,  which,  in  its  despatch 
of  the  22nd  January,  1886,  claim  vigorously  the  right  of  appointing  Queen's  counsel; 
I  take  the  liberty  of  referring  you  to  that  despatch. 

In  a  report  to  his  Excellency  the  Governor  General,  dated  the  3rd  January,  1872, 
the  now  First  Minister,  Sir  John  A.  Macdonald,  who  was  then  Minister  of  Justice, 
expressed  himself  as  follows  : — 

"  I  am  of  opinion  that  in  virtue  of  section  92  of  the  British  North  America  Act, 
1867,  the  provincial  legislatures,  having  the  control  of  the  administration  of  justice 
and  the  organization  of  courts,  could,  by  statute,  provide  for  the  general  conduct  of 
affairs  before  the  said  courts,  and  pass  such  enactments  with  respect  to  the  liar,  to  the 
management  by  solicitors  of  criminal  cases,  to  the  selection  of  such  solicitors  and  to 
to  the  right  of  precedence,  as  the  legislature  may  see  fit  to  do." 

It  is  in  consequence  of  this  opinion  that  the  Acts  respecting  the  nomination  of 
Queen's  counsel  were  passed  both  by  the  provinces  of  Ontario  and  Quebec. 

My  government  is  of  opinion  that  if  the  provincial  legislatures  can  authorize  the 
Lieutenant  Governors  to  give  precedence  before  the  courts,  as  admitted  by  the  Minister 
of  Justice  in  1872,  they  can  a  fortiori  give  precedence  themselves,  and  this  is  all  the 
legislature  of  Quebec  did  when  it  passed  the  Act  respecting  the  batonnier  general. 

With  reference  to  the  objection  made  to  the  Act  which  constitutes  the  Lieutenant- 
Governor  of  the  province  a  corporation  sole,  my  government  is  of  opinion  that  it  is 
based  upon  an  erroneous  appreciation  of  the  object  of  this  Act,  which  cannot  in  any 
way  affect  the  office  of  liieutenant-Governor,  in  the  sense  meant  by  section  92  of 
British  North  America  Act. 

The  Act  to  which  objection  is  taken  has  solely  for  its  object  to  create  a  civil 
personne  in  the  province  ;  and  no  one  doubts  that  the  local  legislatures  can  legally 
constitute  into  civil  persons,  such  bodies,  individuals  or  functionaries  as  they  see  fit. 
It  is  in  that  way,  for  example,  that  the  legislature  of  Quebec  constituted,  on  different 
occasions,  and  very  recently.  Catholic  bishops  into  corporations.  They  did  not  con- 
sider this  legislation  as  an  encroachment  on  their  office.  I  am^nformed  that,  on  the 
contrary,  they  solicited  it,  perfectly  understanding  that  the  question  was  not  to  regulate 
their  office,  but  to  give  civil  rights  to  the  bishops. 

For  these  reasons  my  government  believes  that  the  Acts  in  question  should  not 
be  disallowed. 

I  have,  itc, 

L.  R.  MASSON, 

Lieutenant-Governor. 

Lieutenant-Governor  to  Secretary  of  State. 
(Translation.)  * 

PoiNTE  X  Pic,  7th  July,  1887. 

Sir, — In  answer  to  your  despatch  of  the  18th  April,  1887,  on  the  subject  of  the 
Act  of  the  legislature  of  this  province,  49-50  Vic,  chap.  39,  intituled:  "An  Act  to 
authorize  certain  Corporations  and  Institutions  to  lend  and  invest  moneys  in  this 
Province,"  I  have  the  honour  to  inform  you  that  my  law  officers  are  of  opinion  that 
the  Minister  of  Justice  misapprehends  the  object  of  this  Act,  which  he  recommends 
should  be  disallowed,  if  it  is  not  amended  in  the  sense  he  indicates. 

It  cannot  have  entered  into  the  mind  of  the  legislature,  I  am  told  by  the  law 
officers,  to    actually  reduce  to  nothing  the  power  of  the  Federal  Government  to  create 
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certain  corporations,  in  compelling  them  to  the  necessity  of  taking  out  a  license  from 
the  government  of  Quebec. 

If  this  law  had  such  an  effect,  its  disallowance  would  be  perfectly  useless,  and  any 
amendment  could  not  render  it  effective,  foi-,  naturally,  a  company  legally  incorporated 
by  the  Federal  Parliament  could,  by  the  law  in  question,  be  stopped  in  the  exercise  of 
the  rights  conferred  on  it  constitutionally,  and  any  attempt  made  with  that  view  would 
be  defeated  in  the  courts. 

Far  from  wishing  to  diminish  the  powers  of  corporations  constituted  by  the  Federal 
Parliament,  the  legislature  of  the  province  of  Quebec,  on  the  contrary,  wish  to 
facilitate  their  operations. 

It  is  now  established  that  the  Federal  Parliament  cannot  give  to  the  corporations 
■which  it  is  authorized  to  create,  any  right  affecting  property  and  civil  rights.  This 
power  can  only  be  given  them  by  the  local  legislatures,  and  such  is,  I  am  informed, 
the  opinion  expressed  by  the  Privy  Council  in  England  in  the  following  cases  :  — Gold 
Mine  Company  of  the  Chaudiere  vs.  Desbarats,  5  L.  R.  C.  277;  Citizens'  Insurance  Co. 
vs.  Parsons,  7  L.  R.,  Appeal  Cases  96  ;  Colonial  Building  and  Investment  Association 
and  Attorney  General  of  Quebec,  9  L.  R.,  Appeal  Cases  166. 

Here  are  the  words  themselves  in  which  the  Privy  Council  expressed  its  opinion  re 
Citizens'  Insurance  Company  vs.  Parsons  :  "  But  it  by  no  means  follows  because  the 
Dominion  Parliament  has  alone  the  right  to  create  a  corporation  to  cany  on  business 
through  the  Dominion,  that  it  alone  has  a  right  to  regulate  its  contracts  in  each  of  the 
provinces." 

It  is,  moreover,  I  am  informed,  the  decision  rendered  re  Colonial  Building  and 
Investment  Association  and  Attorney  General  of  Quebec,  which  led  to  the  passage  of 
the  Act  of  1886,  which  Act  has  for  its  object  to  facilitate  the  operations  of  the  corpor- 
ations in  question.  So  much  so,  that,  according  to  those  decisions,  these  corporations 
could  not,  without  this  law,  possess  immovables  in  the  province  of  Quebec,  except  by 
virtue  of  authority  expressly  given  by  an  Act  of  the  legislature,  while  with  this  same 
law  they  only  have  to  apply  to  the  Lieutenant-Governor  to  obtain  a  license,  which 
holds  the  place  of  a  special  Act.  Armed  with  this  license,  the  corporation  can  possess 
immovables,  and  carry  on  all  the  operations  mentioned  in  the  Act  in  question,  even 
those  which  the  Federal  Parliament  could  not  authorize. 

The  Honourable  Minister  of  Justice  finds  objection  to  this  law  only  inasmuch  as  it 
affects  the  corporations  created  by  the  Federal  Parliament.  He  does  not  mention  any, 
with  regard  to  those^onstituted  by  the  Imperial  Parliament,  and  my  law  officers  find 
it  strange  that,  what  is  not  considered  the  usurpation  of  power  with  respect  to  the 
Imperial  Parliament,  is  so  considered  with  the  Federal  Parliament,  the  poAvers  of  the 
latter  certainly  not  being  equal,  even  in  the  eyes  of  the  most  determined  partisans  of 
the  federal  jurisdiction,  to  the  powers  of  the  Imperial  Government  towards  the  legis- 
latures and  the  incorporation  of  companies. 

In  closing  I  take  the  liberty  of  calling  your  attention  to  an  observation  made  to 
me  by  my  law  officers,  and  which,  although  not  bearing  on  the  merit  of  the  question, 
has  for  them  a  certain  importance  under  the  circumstances.  The  Minister  of  Justice 
admits  that  similar  laws  were  passed,  one  in  Ontario  in  1876,  and  another  in  Manitoba 
in  1877,  and  were  not,  nevertheless,  disallowed.  Why,  do  they  say,  should  the  legis- 
lature of  Quebec  be  to-day  denied  a  rjght,  which  was  not  denied  the  Legislatures  of 
Ontario  and  Manitoba  ? 

For  all  the.se  reasons,  my  government  regrets  not  to  be  able  to  comply  to  the  wish 
of  the  Hon.  the  Minister  of  Justice  in  amending  this  law  in  the  sense  indicated,  and 
hopes  that  it  will  be  sustained. 

I  have,  &.C., 


R.  MASSON, 

X  ie  utenant-  Govern  or. 
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Report  of  the  Honourable  the  Minister  of  Justice  upon  Chapter  34,   approved  hy  His 
Excellency  the  Governor  General  in  Council  on  the  23rd  August,  1887. 

Department  of  Justice,  Ottawa,  16th  July,  1887. 

To  His  Excellency  tlie  Governor  General  in  Council : 

Adverting  to  his  report  of  March  last  and  the  Order  in  Council  of  2nd  April 
passed  thereon,  respecting  an  Act  passed  by  the  legislature  of  the  province  of  Quebec 
in  the  session  held  in  the  year  1886,  chaptered  34,  and  intituled  :  "An  Act  respecting 
the  bar  of  the  province  of  Quebec,"  the  undersigned  has  the  honour  to  report  that  the 
views  of  your  Excellency's  (xovernment  in  respect  thereof  were  communicated  to  the 
Lieutenant-Governor  of  Quebec  by  a  despatch  bearing  date  the  19th  April  last,  and 
that  his  attention  being  called  thereto,  on  the  4th  instant,  he  has,  by  despatch  dated 
the  6th  instant,  communicated  the  reply  of  his  government  to  the  objections  taken  to 
the  Act,  from  which  it  appears  that  they  insist  upon  the  right  of  the  legislatui-e  of 
that  province  to  give  the  batonnier  of  the  province  precedence  over  the  other  members 
of  the  bar. 

In  support  of  this  view  the  opinion  of  Sir  John  A.  Macdonald,  expressed  in  his 
report  of  3rd  January,  1872,  is  cited,  but  his  Honour's  advisers  omit  to  notice 
an  important  limitation  contained  therein,  although  the  undersigned  had  called 
attention  thereto  in  his  report,  a  copy  of  which  appears  to  have  been  tiansmitted  to 
the   Lieutenant-Governor,  with  despatch  of  19th  April,  before  referred  to. 

The  limitation  referred  to  was  that  the  authority  of  a  legislature,  in  legislating 
respecting  the  administration  of  justice,  to  give  the  right  of  precedence  to  counsel,  is 
subject  to  the  exercise  of  the  royal  prerogative,  which  is  paramount,  and  in  no  way 
diminished  by  the  terms  of  the  Act  of  Confedei'ation. 

His  Honour's  advisers  also  assert  that  the  only  point  decided  on  by  the  Supreme 
Court,  in  Lenoir  vs.  Ritchie,  (to  which  the  undersigned  had  referred)  was  that  provincial 
Acts  do  not  aftect  the  Queen's  counsel  appointed  by  your  Excellency,  and  that,  there- 
fore, that  case  does  not  decide  the  questions  in  issue. 

In  his  report  the  undersigned  referred  to  that  case,  as  deciding  that  a  provincial 
legislature  has  no  power  to  authorize  the  Lieutenant-Governor  of  a  province  to 
appoint  Queen's  counsel,  or  to  grant  to  any  member  of  the  bar  a  patent  of  precedence 
in  the  courts  of  the  province,  as  the  prerogative  of  raising  practitioners  in  the  courts 
of  justice  to  a  superior  eminence  by  constituting  them  sergeants,  ifec,  or  by  granting 
letters  of  precedence  to  such  barristers  as  Her  Majesty  thinks  proper  to  honour  with 
that  mark  of  distinction,  whereby  they  are  entitled  to  such  rank  and  pre-audience,  as 
are  assigned  to  their  respective  patents,  belonged  in  Canada  to  your  Excellency  as  the 
representative  of  the  crown,  and  not  to  the  Lieutenant-Governors.  The  undersigned 
has  again  i-eferred  to  the  case,  and  sees  no  reason  in  any  way  to  modify  his  statement  of 
what  was  thereby  decided. 

The  undersigned,  while  adhering  to  the  views  which  he  has  expressed  in  this  matter, 
is  of  opinion,  however,  that  no  serious  inconvenience  can  arise  from  leaving  this  Act  to 
its  operation,  and  the  members  of  the  bar  affected  thereby  to  the  assertion  of  their 
rights  in  the  usual  way  before  the  courts,  while  some  considerable  inconvenience  might 
result  from  a  disallowance  of  the  Act,  in  view  of  many  of  its  other  provisions. 

Since  his  previous  reports  on  the  subject  of  this  Act,  a  communication  has  been 
received  from  the  Chancellor  of  McGill  University  and  others,  asking,  among  other 
things,  that  the  Act  be  disallowed,  on  the  ground  that  it  discriminates  against  the 
Protestant  universities  and  schools  of  Quebec,  in  respect  to  the  admission  of  students 
to  the  study  of  law.  The  papers,  however,  show  that  the  present  general  council  of 
the  bar  consists  of  seven  Roman  Catholics  and  four  Protestants,  while  the  proportion 
according  to  population  would  be  six  to  one. 

There  can,  the  undersigned  thinks,  be  no  doubt  that  the  Act  in  respect  of  the 
provisions  thereof  to  which  this  objection  is  directed,  is  within  the  legislative  authority 
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of  the  legislature  of  the  province  of  Quebec,  and  there  is  no  good  reason,  the  under- 
signed thinks,  to  apprehend  that  the  legislature  of  Quebec  will  deal  illiberally  by  the 
Protestant  minority  of  that  province. 

The  Chancellor  of  McGill  University,  in  the  communication  referred  to,  states 
that  in  case  the  Act  cannot  be  disallowed,  they  beg  leave  to  enter  an  appeal  to  your 
Excellency  in  Council  under  (the  undersigned  assumes  the  3rd  paragraph  of  the  93rd 
section  of)  the  Union  Act. 

The  undersigned,  therefore,  respectfully  recommends  :  — 

1.  That  the  Act  be  left  to  its  operation,  and  chat  the  substance  of  this  report  be 
communicated  to  the  Lieutenant-Governor  of  Quebec. 

2.  That  the  Chancellor  of  McGill  University  be  informed  that  it  has  not  been 
deemed  expedient  to  disallow  the  Act,  but  that  if  the  application  which  the  university 
proposes  to  make  to  the  legislature  of  Quebec  at  its  next  session  for  relief  is  not 
entertained,  and  a  petition  by  way  of  appeal  is  made  to  your  Excellency  in  Council 
under  the  3rd  clause  of  the  93rd  section  of  the  British  North  America  Act,  your 
Excellency  in  Council  will  carefully  consider  the  question  of  your  jurisdiction  and  that 
of  Parliament  in  the  premises,  and  the  merits  of  the  case  as  presented   by  such  petition. 

All  of  which  is  respectfully  submitted. 

JOHN  S.  D.  THOMPSON, 

Minister  of  Justice. 

Report  of  tlie  Honourable  tJie  Minister  of  Justice  upon  Chapter  98,  approved  by  His 
Excellency  tJie  Governor  General  in  Council  on  the  19th  July,  1887. 

Department  OF  Justice,  Ottawa,  16th  July,  1887. 
To  His  Excellency  the  Governor  General  in  Council : 

"With  further  reference  to  the  subject  of  the  Act  passed  by  the  legislature  of  the 
province  of  Quebec,  in  the  session  held  in  the  year  1886,  chaptered  98,  and  intituled  : 
"An  Act  respecting  the  Executive  Power,"  mentioned  in  a  report  from  the  under- 
signed, of  March  last,  and  in  the  Order  in  Council  of  the  2nd  April  last,  the  under- 
signed has  the  honour  to  report, — 

1.  That  no  reply  having  been  received  from  the  Lieutenant-Governor  of  Quebec 
to  the  despatch  of  the  19th  April  last,  based  upon  the  Order  in  Council  referred  to,  the 
undersigned,  on  the  4th  inst,  moved  the  Secretary  of  State  to  ask  by  telegraph  for  a  reply. 

From  the  despatch  of  the  Lieutenant-Governor  of  the  6th  instant,  received  on  the 
9th,  in  which  is  contained  the  reply  of  his  Honour's  government  to  the  objection  taken 
to  the  Act  under  consideration,  it  appears  that  the  latter  are  of  the  opinion  that  the 
views  of  your  Excellency's  Government  are  based  upon  an  erroneous  appreciation  of 
the  object  of  the  Act,  which  it  is  alleged  does  not  atiect  the  office  of  Lieutenant- 
Governor,  in  the  sense  of  the  92nd  section  of  the  British  North  America  Act. 

The  office  of  Lieutenant-Governor  is  one  of  the  incidents  of  the  constitution,  and 
the  authority  to  legislate  in  respect  thereof,  is  excepted  from  the  powers  conferred  upon 
the  legislatures  of  the  provinces,  and  is  exclusively  vested  in  the  Parliament  of  Canada. 
'  In  the  opinion  of  the  undersigned,  it  is  immaterial  whether  a  legislature  by  an 
Act  seeks  to  add,  or  take  from  the  rights,  powers  and  authorities  which,  by  virtue  of  his 
office,  a  Lieutenant-Governor  exercises,  in  either  case  it  is  legislation  respecting  his  office. 

Therefore,  the  undersigned  refening  to  his  previous  report  and  the  Order  in 
Council  and  despatches  herein  mentioned,  respectfully  recommends  that  the  Act  referred 
to,  which  was  received  by  the  Secretary  of  State  on  the  20th  day  of  July,  1886,  be 
disallowed. 

All  of  which  is  respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

[Proclamation  disalloiving  the  above  mentioned  Act,  Chap.  98,  published  in  the  Canada 
Gazette  on  the  30th  day  oj  July,  1887,  Vol.  XXI.,  No.  5,  page  25.] 
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Report  of  the  Honourable  tlie  Minister  of  Justice  upon  Chapter  39,  approved  by  His 
Excellency  the  Governor  General  in  Council  on  the  9th  August,  1887. 

Department  of  Justice,  Ottawa,  16th  July,  1887. 
To  His  Excellency  the  Governor  General  in  Council  : 

Adverting  to  his  former  report  dated  in  March,  1887,  on  the  legislation  of  the 
province  of  Quebec  for  the  session  of  1886,  and  more  particularly  to  the  observations 
therein,  on  the  Act  of  that  legislature,  49-50  Vic,  chap.  39,  intituled  :  "  An  Act  to 
authorize  certain  corporations  and  individuals  to  loan  and  invest  moneys  in  this  Province," 
the  undersigned  has  now  to  call  the  attention  of  your  Excellency  to  the  despatch  of 
his  Honour  the  Lieutenant-Governor  of  Quebec  dated  the  7th  of  July  inst.,  in  which 
his  Honour  states  the  views  of  his  law  advisers  on  that  Act. 

The  undersigned  is  unable  to  acquiesce  in  the  reasons  by  which,  in  his  Honour's 
despatch,  it  is  sought  to  sustain  the  validity  of  the  Act  in  question. 

His  Honour  states  :  "  It  is  now  established  that  the  Federal  Parliament  cannot 
"  give  the  corporations  which  it  is  authorized  to  create,  any  right  affecting  property  and 
"  civil  rights.  This  power  can  only  be  given  them  by  the  local  legislatures,  and  such  is, 
*'  I  am  informed,  the  opinion  expressed  by  the  Privy  Council  in  England  in  the  following 
"  cases  :  Gold  Mine  Company  of  the  Chaudiere  vs.  Desbarats,  5  L.  R.  P.  C.  277  ;  Citizens' 
"  Insurance  Co.  vs.  Parsons,  7  L.  R.,  Appeal  Cases  96  ;  Colonial  Building  and  Invest- 
"  ment  Association  and  Attorney  General  of  Quebec,  9  L.  R.     Appeal  Cases  166." 

The  undersigned  has  to  say  in  regard  to  this  proposition,  that  the  right  of  the 
Dominion  Parliament  to  establish  a  corporation,  having  powers  and  civil  rights  in 
more  than  one  province,  has  been  most  conclusively  established. 

The  power  of  the  provincial  legislatures,  in  regard  to  the  establishment  of  cor- 
porations, is  limited  by  section  92  of  the  British  North  America  Act,  to  "  the  incor- 
poration of  companies  with  provincial  objects  "  (subsection  11)  and  matters  of  a  merely 
local  and  private  nature  in  the  province,"  (subsection  16)  while  the  powers  of  the 
Dominion  Parliament  extend  (by  sec.  91)  to  all  matters  coming  not  within  the  classes 
of  subjects  assigned  exclusively  to  the  legislatures." 

It  follows,  therefore,  that  a  statute  relating  to  the  incorporation  of  a  company, 
which  would  be  beyond  the  competency  of  the  provincial  legislature,  is  within  the 
competency  of  Parliament. 

Among  the  numerous  decisions  of  the  Judicial  Committee  of  the  Privy  Council, 
and  of  other  tribunals  sustaining  this  position,  some  of  the  judgments  cited  in  his 
Honour's  despatch  put  the  point  beyond  a  doubt. 

The  right  of  a  corporation,  so  created  by  the  federal  authority,  to  hold  lands,  or 
to  make  contracts  in  the  several  provinces  in  which  it  is  established  as  a  civil  person, 
may  be  dependent  on  the  general  law  of  each  province  as  to  corporations,  but  cannot, 
in  the  opinion  of  the  undersigned,  be  restricted  by  any  provincial  legislation  aimed  at 
corporations  established  by  the  Federal  Parliament. 

In  the  case  of  the  Citizens'  Insurance  Company  of  Canada  vs.  Parsons  (L.  R.  7. 
Appeal  Cases  96)  Sir  Montague  Smith,  in  giving  the  decision  of  the  Judicial  Committee 
of  the  Privy  Council,  refers,  at  page  116,  to  a  passage  in  the  judgment  (not  approved) 
of  one  of  the  learned  judges  of  the  Supreme  Court  of  Canada,  thus  : — "  The  learned 
judge  assumes  that  the  power  of  the  Dominion  Parliament  to  incorporate  companies  to 
carry  on  business  in  the  Dominion,  is  derived  from  one  of  the  enumerated  classes  of 
subjects,  viz.,  '  the  regulation  of  trade  and  commerce,'  and  then  argues  that  if  the 
authority  to  incorporate  companies  is  given  by  this  clause,  the  exclusive  power  of 
regulating  them  must  be  given  by  it,  so  that  the  denial  of  the  one  power  involves  the 
denial  of  the  other.  But,  in  the  first  place,  it  is  not  necessary  to  rest  the  authority  of 
the  Dominion  Parliament  to  incorporate  companies  on  this  specific  and  enumerated 
power.  The  authority  would  belong  to  it  by  its  general  power  over  all  matters  not 
coming   within   the    classes   of  subjects,  assigned   exclusively  to  the  legislatures  of  the 
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provinces,  and  the  only  subject  on  this  head  assigned  to  the  provincial  legislature 
being  'the  incorporation  of  companies  with  provincial  objects,' it  follott's  that  the 
incorporation  of  companies  other  than  piovincial,  falls  within  the  general  powers  of  the 
Parliament  of  Canada.  But  it  by  no  means  follows,  because  the  Dominion  Parliament 
has  alone  the  right  to  create  a  corporation  to  carry  on  business  throughout  the 
Dominion,  that  it  alone  has  the  right  to  regulate  its  contracts  in  each  of  the  provinces. 

"  Suppose  the  Dominion  Parliament  were  to  incorporate  a  company,  with  power* 
among  other  things  to  purchase  and  hold  lands  throughout  Canada  in  mortmain,  it  could 
scarcely  be  contended,  if  such  a  company  were  to  carry  on  business  in  a  province 
where  a  law  against  mortmain  prevailed  (each  province  having  exclusive  legislative 
power  over  '  property  and  civil  rights  in  the  province ' )  that  it  could  hold  land  in  that 
province  in  contravention  of  the  provincial  legislature ;  and,  if  a  company  were 
incorporated  for  the  sole  purpose  of  purchasing  and  holding  land  in  the  Dominion,  it 
might  happen  that  it  could  do  no  business  in  any  part  of  it,  by  reason  of  all  the 
provinces  having  passed  Mortmain  Acts,  though  the  corporation  would  still  exist,  and 
preserve  its  status  as  a  corporate  body." 

In  the  case  of  the  Colonial  Building  and  Investment  Association  vs.  the  Attorney 
General  of  Quebec  (9  L.  R.,  Appeal  Cases  157)  Sir  Montague  Smith,  again  giving  the 
judgment  of  the  Judicial  Committee  of  the  Privy  Council,  states  (page  164) :  "  Their 
Lordships  cannot  doubt  that  the  majority  of  the  court  was  right  in  refusing  to  hold 
that  the  association  was  not  lawfully  incorporated.  Although  the  observations  of  this 
board  in  the  Citizens'  Insurance  Company  of  Canada  i^s.  Parsons,  referred  to  by  the 
Chief  Justice,  put  a  hypothetical  case  by  way  of  illustration  only,  and  cannot  be 
regarded  as  a  decision  on  the  case  then  supposed,  their  Lordships  adhere  to  the  view 
then  entertained  by  them  as  to  the  respective  powers  of  the  Dominion  and  Provincial 
legislatures,  in  regard  to  the  incorporation  of  companies. 

"  It  is  asserted  in  the  petition,  and  argued  in  the  courts  below,  and  at  this  bar,, 
that,  inasmuch  as  the  association  had  confined  its  operations  to  the  province  of  Quebec^ 
and  its  business  had  been  of  a  local  and  private  nature,  it  followed  that  its  objects  were 
local  and  provincial,  and,  consequently,  that  its  incorporation  belonged  exclusively  to 
the  provincial  legislature.  But  surely  the  fact  that  the  association  has  hitherto 
thought  fit  to  confine  the  exercise  of  its  powers  to  one  province,  cannot  affect  its  status. 
or  capacity  as  a  corporation,  if  the  Act  incorporating  the  association  was  originally 
within  the  legislative  power  of  the  Dominion  Parliament. 

"  The  company  was  incorporated  with  powers  to  carry  on  its  business,  consisting  of 
various  kinds,  throughout  the  Dominion, 

"The  Parliament  of  Canada  could  alone  constitute  a  corporation  with  those 
powers,  and  the  fact  that  the  exercise  of  them  had  not  been  co-extensive  with  the  grant, 
cannot  operate  to  repeal  the  Act  of  incorporation,  nor  warrant  the  judgment  prayed 
for,  viz.,  that  the  company  be  declared  to  be  illegally  constituted.  *  *  * 

There  remains  the  question,  which  was  mainly  argued  at  the  bar,  whether  the  judgment 
of  the  Court  of  Queen's  Bench,  which,  shortl}'  stated,  declares  that  the  association  has 
no  right  to  act  as  a  corporation,  in  respect  of  its  most  important  operations  within  the 
province  of  Quebec,  and  prohibiting  it  from  so  acting  within  the  province,  can  be 
sustained. 

"  It  was  not  disputed  by  the  coun.sel  for  the  Attorney  General,  that,  on  the 
assumption  that  the  corporation  was  duly  constituted,  the  prohibition  was  too  wide, 
and  embraced  some  matters  which  might  be  lawfully  done  in  the  province,  but  it  was 
urged  that  the  operations  of  the  company  contravened  the  provincial  law,  at  the  leist, 
in  two  respects,  viz.,  in  dealing  in  land,  and  acting  in  contravention  of  the  Building  Acts 
of  the  province. 

"  It  may  be  granted  that,  by  the  law  of  Quebec,  corporations  cannot  acquire  or 
hold  lands  without  the  a.ssent  of  the  crown. 

"  This  law  was  recognized  by  this  board,  and  held  to  apply  to  foreign  corporations 
in  the  ca.se  of  the  Chaudiere  Gold  Mining  Company  vs.  Desbanits.  It  may  also  be 
assumed,  for  the  purpose  of  this  appeal,  that  the  power  to  repeal  or  modify  this  law 
falls  within  No.  13  of   section  92  of  the  British  North  America  Act,  viz.,  'property 
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and  civil  rights  within  the  province,'  and  belongs  exclusively  to  the  provincial  legisla- 
ture ;  so  that  the  Dominion  Government  could  not  confer  powers  on  the  company  to 
override  it.  But  the  powers  found  in  the  Act  of  incorporation  are  not  necessarily 
inconsistent  with  the  provincial  law  of  mortmain,  which  does  not  absolutely  prohibit 
corporations  from  acquiring  or  holding  lands,  and  only  requires,  as  a  condition  of  their 
doing  so,  that  they  should  have  the  consent  of  the  crown. 

"  If  that  consent  be  obtained,  a  corporation  does  not  infringe  the  provincial  law  of 
mortmain,  by  acquiring  and  holding  lands. 

"  What  the  Act  of  incorporation  has  done  is  to  create  a  legal  and  artificial  person, 
with  capacity  to  carry  on  certain  kinds  of  business  which  are  confined  within  a  defined 
area,  viz.,  throughout  the  Dominion ;  among  other  things,  it  has  given  to  the  associa- 
tion power  to  deal  in  land  and  buildings,  but  the  capacity  so  given  only  enables  it  to 
acquire  and  own  land  in  any  province  consistently  with  the  laws  of  that  province  relat- 
ing to  the  acquisition  and  tenure  of  land.  If  the  company  can  so  acquire  and  hold  it, 
the  Act  of  incorporation  gives  it  capacity  to  do  so." 

In  the  case  of  Dobie  r.s".  Temporalities  Board  (L.  R.  7.  Appeal  Cases  136)  it  was 
held  infer  alia  that  a  statute  of  the  province  of  Canada,  which  had  created  a  corpora- 
tion for  the  two  provinces  (afterwards  united),  Ontario  and  Quebec,  could  not,  after 
confederation,  be  repealed  or  amended  by  the  two  provincial  legislatures,  or  either 
of  them,  but  only  by  the  Parliament  of  Canada.  Lord  Watson  in  giving  '.he  judgment 
of  the  judicial  committee,  based  it  on  the  ground  that  neither  of  the  provincial 
legislatures  could  have  passed  an  Act  granting  the  corporation  power  to  hold  lands  in 
more  than  one  province. 

The  Act  of  the  province  of  Quebec  now  under  consideration  assumes  the  contrary 
of  the  proposition  which  has  been  fully  established. 

It  is  based  on  the  erroneous  contention  that  a  corporation  established  by  the 
Parliament  of  Canada,  or  under  the  laws  of  Great  Britain  and  Ireland,  for  the  purpose 
of  lending  and  investing  moneys  in  Quebec  and  other  provinces,  cannot  enter  upon  any 
of  the  business  which  it  has  thus  been  empowered  to  transact,  without  the  assent  of  the 
provincial  authority,  and  it  establishes  the  provincial  secretary  as  the  competent 
authority  to  license  such  a  coi  poration  to  carry  on  business  within  the  province  of 
Quebec. 

Even  assuming  that  such  a  corporation  cannot  be  empowered  to  hold  lands  in  the 
province  of  Quebec  in  contravention  of  the  provincial  legislation,  which  prevents  any 
and  all  corporations  from  holding  lands  without  the  license  of  the  crown  (as  has  been 
hinted  by  one  of  the  passages  above  quoted,  although  nor,  yet  judicially  decided),  it  is  to 
be  observed  that  the  companies  affected  by  the  Quebec  statute  in  question,  are  not  alone 
those  which  may  be  incorporated  for  the  sole  purpose  of  holding  lands,  but  are  all  cor- 
porations established  for  the  purpose  of  lending  and  investing  moneys,  on  movable  or  on 
immovable  property,  or  on  personal  security  only.  ^ 

The  undersigned  would  recommend  the  disallowance  of  the  statute ;  were  it  not  for 
one  view  which  has  not  been  presented  in  the  despatch  of  his  Honour  the  Lieutenant- 
Governor.  While  it  gives  authority  to  the  provincial  secretary  to  issue  the  license  to 
the  companies  referred  to,  and  professes  to  convey  authority  to  any  such  company  to  do 
business  after  obtaining  such  a  license,  it  does  not  contain  any  negative  provision  for- 
bidding any  such  company  to  do  business  without  obtaining  such  license,  nor  does  it 
establish  any  penalties  to  be  enforced  against  the  companies  so  incorporated  and  engag- 
ing in  business  without  obtaining  the  license. 

The  Act  therefore  seems  incapable  of  doing  harm,  or  of  obstructing  the  operations 
of  companies  duly  authorized,  and  doing  business  within  the  scope  of  their  lawful 
authority,  excepting  in  so  far  as  it  may  raise  doubts  as  to  the  necessity  for  such  a 
license. 

The  companies  affected  may  therefore  be  left  to  test,  as  they  may  think  proper,  the 
validity  of  the  Act,  before  the  courts,  and  no  such  inconvenience  is  likely  to  arise  as 
would  call  for  the  exercise  of  the  power  of  disallowance. 

On  the  15th  January,  1878,  the  then  Minister  of  Justice  concurred  in  a  report  of 
his  deputy  on  a  similar  statute  passed  by  the  legislature  of  Manitoba,  and  the  report 
22 
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was  adopted  by  a  committee  of  the  Privy  Council,  by  order  dated  the  19th  of  February, 
1878.  That  report  contains  the  following  observation  :  "The  right  of  a  "provincial 
"  legislature  to  provide  for  the  granting  of  a  license  by  the  province  to  a  company 
"  incorporated  by  the  Parliament  of  Canada,  and  which  by  its  Act  of  incorporation 
"  could  be  given  the  right  to  do  business  in  the  various  provinces,  is  at  least 
"  doubtful,  but  inasmuch  as  similar  legislation  has  been  allowed  to  go  into  operation  in 
"the  province  of  Ontario  (see  chap.  27  of  39  Vic,  1875-76,  Ontario)  I  do  not  recom- 
"  mend  any  interference  with  this  Act ;  I  recommend,  however,  that  the  attention  of 
"  the  Lieutenant-Governor  be  called  to  these  remarks." 

His  Honour's  despatch  intimates  that  his  Honour's  law  oflficers  find  it  strange 
that  what  was  not  considered  a  usurpation  of  power  with  regard  to  the  imperial  parlia- 
ment, was  so  considered  with  regard  to  the  federal  parliament.  The  undersigned  is 
unable  to  discover  anything  in  his  former  report  or  in  the  despatch  based  thereon,  which 
led  his  Honour's  law  officers  to  suppose  that  the  statute  in  question  was  deemed  to  be 
within  the  power  of  the  provincial  legislature,  as  regards  companies  incorporated  by 
the  Canadian  Parliament. 

It  was  deemed  sufficient  by  the  undersigned,  in  making  his  report  in  March  last,  to 
state  what  appeared  to  be  the  plainest  objection  to  the  Act,  and  the  one  which  it 
seemed  most  obviously  the  duty  of  your  Excellency  to  notice,  as  the  guardian  of  the 
federal  authority  in  Canada,  but  as  the  position  of  companies  incorporated  under  the 
laws  of  Great  Britain  and  Ireland  is  thus  adverted  to,  the  undersigned  may  express  his 
opinion  as  to  the  validity  and  effect  of  the  Quebec  statute  on  the  question  thus :  A 
company  incorporated  by  a  statute  of  the  United  Kingdom  and  engaged,  under  and 
within  the  powers  conferred  by  such  statute,  in  business  within  the  province  of  Que- 
bec, or  elsewhere  within  the  empire,  requires  no  license  from  the  provincial  authorities 
or  any  other,  and  it  is  undoubtedly  within  the  powers  of  the  Parliament  of  the  United 
Kingdom  to  confer  upon  a  company  any  power  and  rights  which  it  may  please  to 
convey,  whether  the  power  of  holding  lands  and  the  right  of  making  contracts,  or  other- 
wise. 

His  Honour's  despatch  states  that  similar  statutes  were  passed,  one  in  Ontario  in 
1876,  and  another  in  Manitoba  in  1877,  and  were  not  disallowed,  and  inquires  why  the 
right  which  was  not  denied  those    provinces  should  be  denied  the  legislature  of  Quebec. 

The  statute  of  Ontario  was  allowed  to  go  into  operation  without  comment.  The 
statute  of  Manitoba  was  commented  on  unfavourably,  in  the  passage  cited  from  the 
report  of  the  then  Deputy  Minister  of  Justice,  and  the  statute  of  Quebec  might  fairly 
have  been  disallowed,  notwithstanding  that  the  power  of  disallowance  had  not  been 
exerci>^ed  with  regard  to  such  cases,  in  view  of  the  fact  that,  before  the  time  of  disallow- 
ance had  expired,  the  attention  of  his  Honour  the  Lieutenant-Governor  of  Queb :»c  was 
called  to  the  objections  which  existed  to  such  enactments  and  his  Honour's  advisers 
were  invited  in  due  time  to  obtain  the  repeal  of  the  statute. 

JNO.  S.  D.  THOMPSON, 

»  Minister  of  Justice. 
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QUEBEC— 50th  VICTORIA,  1887. 

1st  Session,  6th  Legislature. 


Report   of   the    Honourable    the  Minister   of  Justice,    approved  by  His  Excellency  the 
Governor   General   in   Council   on   the  9th   June,  1888. 

Department  of  Justice,  Ottawa,  1st  June,  1888. 

To  His  Excellency  tJie  Administrator  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  Acts  of  the  legislature  of  the 
province  of  Quebec,  passed  in  the  session  of  1887,  an  I  to  recommend  that  all  of  the 
Acts  (chapters  1  to  80,  inclusive)  be  left  to  their  operation. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


QUEBEC— 51-52  VICTORIA,  1888. 


2nd  Session,  6th  Legislature. 


Attorney  General  of  Quebec  to  the  Minister  of  Justice. 

Quebec,  14th  July,  1888. 

Sir, — I  have  the  honour  to  transmit  you  a  copy  of  a  bill,  passed  by  the  legislature  of 
Quebec  at  its  last  session,  (51-52  Victoria,  chapter  20)  and  intituled  :  "  An  Act  to  amend 
the  law  respecting  District  Magistrates."  Also  a  copy  of  the  votes  and  proceedings  of 
the  legislative  assembly  of  the  12th  June  last,  containing  a  resolution  in  reference 
to  the  said  Act,  to  which  I  beg  to  call  your  special  attention 

I  have,  &c., 

ARTHUR  TURCOTTE, 

Attorney  General. 

22^ 
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Extracts  from    Votes   and  Proceedings   of  Legislative   Assembly   of  Quebec. 

Hon.  Mr.  Turcotte  moved  that  the  House  do  resolve  itself  into  committee  of  the 
whole  on  Bill  (No.  12)  respecting  the  appointment  of  two  magistrates  to  deal  with 
matters  brought  before  the  circuit  court  in  the  district  of  Montreal,  which  was  adopted 
on  division. 

The  said  bill  was  then  considered  in  committee  and  reported. 

And  the  question  that  the  said  bill  be  now  read  a  third  time  being  put. 

Mr.  D^chtine  (L'Islet)  moved  in  amendment :  That  the  following  words  be  added 
to  the  main  motion :  "  But  in  consenting  to  the  third  reading,  this  House  desires  to 
declare  that  this  law  has  become  necessary  through  the  neglect  of  the  federal  authorities 
to  appoint  the  judges  authorized  by  this  legislature,  and  that  the  expenses  which  the 
establishment  of  this  court  will  create  should  be  claimed  from  the  Dominion  Govern- 
ment." 

And  a  debate  arising. 

Mr.  David  moved  as  a  sub-amendment  that  the  following  words  be  added  to  the 
amendment :  "  And  the  new  district  magistrates  shall  only  be  appointed  one  month 
after  this  act  shall  be  sanctioned,  in  order  to  allow  the  federal  government  to  appoint 
the  two  additional  judges  whose  appointment  has  been  authorized,  and  if  such  appoint- 
ment is  made  before  the  expiration  of  one  month  from  such  sanction  then  the  procla- 
mation putting  the  act  into  force  shall  i:ot  be  issued. 

And  a  debate  arising. 

The  question  being  put  on  the  sub-amendment  it  was  carried  on  the  following 
division  : — Yeas,  29  ;  nays,  15. 

The  said  bill  was  then  read  a  third  time  and  passsed. 


Certified. 


F.  G.  MARCHAND, 

Speaker. 


Attorney  General    of  Quebec    to   the    Hon.    the    Minister   of   Justice. 

Quebec,  1st  September,   1888. 

Sir, — In  reply  to  your  telegram  of  yesterday,  I  beg  to  transmit  herewith  a  copy  of  my 
letter  of  the  14th  July  last,  which  was  mailed  on  the  same  day. 

The  Act  therein  referred  to  provides  for  the  abolition  of  the  circuit  court  at 
Montreal,  for  the  creation  of  a  district  magistrates'  court  instead  thereof,  and  for  the 
appointment  of  district  magistrates  to  hold  that  court. 

The  resolution  adopted  by  the  legislative  assembly,  on  12th  June  last,  is  to  the 
effect  that  the  new  district  magistrates  were  only  to  be  appointed  one  month  after  the 
sanction  of  the  above  Act,  in  order  to  allow  the  federal  government  to  appoint  the 
two  additional  judges  whose  appointment  had  been  authorized. 

In  absence  of  a  reply  to  my  letter  of  the  14th  July,  the  government  of  Quebec 
has  yesterday  ordered  the  putting  into  force  of  the  Act  above  alluded  to,  and  appointed 
the  two  magistrates  as  provided  by  said  Act. 

I  have,  &c., 

ARTHUR  TURCOTTE, 

A  ttorney    General, 


51-52  VICTORIA,  1888.  345 


Rpport  of  the  Honourable  the  Minister  of  Justice,    approved    by    His  Excellency  the 
Governor  General  in  Council  on  the  7th  September,  1888. 

Department  of  Justice,  Ottawa,  3rd  September,  1888. 
7'o  His  Excellency  the  Governor  General  in  Council ; 

The  undersigned  has  the  honor  to  report  that  the  Lieutenant-Governor  of  the 
province  of  Quebec  transmitted  to  the  Secretary  of  State  for  Canada,  on  the  seventh 
day  of  August  last,  certified  copies  of  the  Acts  of  the  legislature  of  the  province  of 
Quebec,  which  had  been  assented  to  by  him  on  tlie  twelfth  day  of  July  last. 

On  the  eighth  day  of  August  these  copies  were  received  by  the  Secretary  of  State 
and  referred  to  the  undersigned  for  report. 

Among  these  Acts  is  one  to  which  it  would  seem  that  early  consideration  should 
be  given,  viz.,  that  marked  "  Assembly  Bill  No.  12  "  and  intituled  "An  Act  to  amend 
the  law  respecting  District  Magistrates." 

The  undersigned  would  call  attention  to  section  96  of  the  British  North  America 
Act,  which  provides  that  *'  the  Governor  General  shall  appoint  the  judges  of  the 
superior,  district  and  county  courts  in  each  province,"  and  section  99  of  the  said  Act, 
which  provides  that  "  the  judges  of  the  superior  courts  shall  hold  office  during  good 
behaviour,  but  shall  be  removable  by  the  Governor  General  on  address  of  the  Senate 
and  the  House  of  Commons,"  and  to  section  100  of  the  same  Act,  which  enacts  that 
*'  the  salaries,  allowances  and  pensions  of  the  judges  of  the  superior,  district  and 
county  courts  shall  be  fixed  and  provided  by  the  Parliament  of  Canada." 

The  Act  of  the  legislature  of  the  province  before  referred  to,  professes  to  enable 
the  Lieutenant-Governor  of  the  province,  by  proclamation,  to  abolish  the  circuit 
court  sitting  in  the  district  of  Montreal  (the  circuit  court  being  a  court  now  presided 
over  by  the  judges  of  the  superior  court  of  the  province  of  Quebec)  and  to  establish 
in  that  city,  for  the  said  district,  a  special  court  of  record  under  the  name  of  the  dis- 
trict magistrates'  court  of  Montreal.  It  provides  (section  2)  that  the  court  shall  be 
composed  of  two  justices  called  district  magistrates  of  Montreal  who  shall  be  advocates 
of.  ten  years'  practice,  be  chosen  from  among  the  members  of  the  bar  of  the  province, 
and  be  appointed  under  the  great  seal  of  the  province  by  the  Lieutenant-Governor  in 
Council.  It  contains  other  provisions  as  to  the  qualifications  of  the  judges  newly  ."^^o 
be  created,  and  provides  (section  4)  that  they  shall  hold  office  during  good  behaviour, 
but  may  be  removed  from  office  only  upon  the  joint  address  of  the  legislative  council 
and  legislative  assembly ;  also,  by  section  5  it  enacts  that  the  salaries  of  these  judges 
are  to  be  paid  out  of  the  Consolidated  Revenue  Fund  of  the  province,  and,  by  sections 
6  and  8,  that  "all  the  powers  now  possessed  by  the  judges  of  the  superior  court  and 
the  duties  imposed  on  them  respecting  the  affairs,  proceedings,  matters  and  things  with- 
in the  jurisdiction  of  the  circuit  court  sitting  in  the  district  of  Montreal  are  hereby 
conferred  and  imposed  upon  the  district  magistrates  of  Montreal,"  and  that  "the 
jurisdiction  of  the  said  court  is  the  same,  mutatis  mutandis,  for  hearing  and  deciding 
civil  matters,  as  that  exercised  under  the  law  of  the  said  circuit  court  of  the  district 
of  Montreal." 

The  undersigned  is  of  opinion  that  the  provisions  of  the  Act  which  profess  to  con- 
fer upon  the  Lieutenant-Governor  in  Council  the  power  to  appoint  these  judges,  the 
provisions  also  which  relate  to  their  tenure  of  office,  their  qualifications  for  office,  and 
their  mode  of  removal  from  office,  are  clearly  in  excess  of  the  powers  conferred  on  the 
provincial  legislature  by  the  British  North  America  Act,  and  clear  invasions  of  the 
powers  conferred  by  the  British  North  America  Act  on  the  Parliament  of  Canada,  and 
on  your  Excellency,  and  as  any  delay  in  disallowing  the  statute  of  Quebec  in  question, 
may  lead  to  confusion  and  private  injui-y  in  the  administration  of  justice,  he  recommends 
that  the  same  be  now  disallowed. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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His  Honour  the  Lieutenant-Governor  of  Quebec  to  the  Hon.  the  Secretary  of  State. 

Quebec,  2nd  October,  1888. 

Sir, — I  have  the  honour  to  inclose  to  you  copy  of  an  Order  in  Council  passed  this 
day,  on  the  subject  of  the  disallowance  of  the  Act  to  amend  the  law  respecting  district 
magistrates,  and  with  reference  to  the  issuing  of  the  proclamation  required  by  sections 
56  and  90  of  the  British  North  America  Act,  giving  notice  of  such  disallowance. 

I  have,  &c., 

A.  R.  ANGERS, 
Lieutenant-  Governor. 

Copy  of  Report  approved  by  His  Honour  the  Lieutenant-Governor  of  Quebec  in  Council 

on  the  2nd  October,  1888. 

Report  on  the  subject  of  the  disallowance  of  the  act  to  amend  the  law  respecting 
district  magistrates,  and  with  reference  to  the  issuing  of  the  proclamations  required 
by  sections  56  and  90  of  the  British  North  America  Act,  1867,  giving  notice  of  such 
disallowance  and  the  date  thereof,  and  asking  for  the  transmission  of  the  whole  to  the 
Honourable  the  Secretary  of  State,  Ottawa. 

The  Honourable  the  First  Minister,  in  a  report  dated  1st  October  instant, 
represents  that  on  the  12th  September  last  his  Honour  the  Lieutenant-Governor 
received  from  the  Dominion  authorities  a  despatch,  worded  as  follows  : — 

"Department  op  the  Secretary  of  State,  Ottawa,  11th  September,  1888. 

"  Sir, — I  have  the  honour  to  inform  you  for  the  information  of  your  government, 
that  the  Governor  General  in  Council  has  examined  the  Act  passed  by  the  legislature 
of  the  province  of  Quebec  at  its  last  session,  marked  'Assembly  Bill  No.  12,'  entitled 
*  An  Act  to  amend  the  law  respecting  district  magistrates,'  and  that  his  Excellency 
has  been  advised  to  disallow  the  said  Act. 

"  I  inclose  to  you  the  order  of  the  Governor  General  disallowing  the  above  men- 
tioned Act,  together  with  his  Excellency's  certificate  as  to  the  date  of  the  said  Act. 

"  I  also  inclose  copies  of  the  Order  in  Council  and  of  the  report  of  the  Honourable 
the  Minister  of  Justice  upon  the  subject. 

"  I  have,  &c., 

G.  POWELL, 

"  Under  Secretary  of  State. 

That  the  said  despatch  was  accompanied  by  a  copy  of  the  report  of  the  Honourable 
the  Minister  of  Justice,  giving  reasons  for  such  disallowance  in  the  following  terms  : — 

"  The  undersigned  is  of  opinion  that  the  provisions  of  the  Act  which  profess  to 
confer  upon  the  Lieutenant-Governor  in  Council  the  power  to  appoint  these  judges,  the 
provisions  also  which  relate  to  their  term  of  office,  their  qualifications  for  office  and 
their  mode  of  removal  from  office,  are  clearly  in  excess  of  the  powers  conferred  on  the 
provincial  legislatures  by  the  British  North  America  Act,  and  clear  invasions  of  the 
powers  conferred  by  the  British  North  America  Act." 

That  the  reasons  for  the  disallowance  are,  therefore,  that  the  Quebec  legislature 
has  no  power  to  authorize  the  Lieutenant-Governor  in  Council  U)  appoint  district 
magistrates,  or  to  enact  that  they  will  remain  in  office  during  good  behaviour,  and  shall 
not  be  removed  from  office,  except  upon  the  joint  address  of  the  legislative  council  and 
the  legislative  assembly. 

That  the  Act  disallowed  is  chapter  20,  of  51-52  Victoria,  which  reads  as  follows: — 

Act  to  amend  the  law  respecting  district  magistrates. 

Whereas,  in  the  judicial  district  of  Montreal,  the  number  of  cases  in  civil 
matters  before  the  superior  court  and  the  circuit  court   is   so  great  that,    notwithstand- 


51-52  VICTORIA,  1888.  347 


ing  the  permanence  of  the  sittings  of  such  courts,  the  judges  presiding  therein  are 
unable  to  hear  and  decide  them  all,  with  the  despatch  that  would  be  suitable  to  the 
parties  interested. 

Whereas,  to  remedy  this  state  of  things,  and  in  the  interest  of  the  administration 
of  justice,  it  has  become  necessary,  so  as  to  permit  of  the  judges  of  the  superior 
court  attending  exclusively  to  the  affairs  which  are  immediately  connected  with  that 
court,  to  abolish  the  holding  of  the  circuit  court  in  the  district  of  Montreal  and  to 
establish  there  a  district  magistrates'  court,  before  which  all  the  cases,  proceedings, 
matters  and  things  which  are  now  within  the  jurisdiction  of  such  circuit  court,  may  be 
brought. 

Therefore,  Her  Majesty,  by  and  with  the  advice  and  consent  of  the  legislature 
of  the  province  of  Quebec,  enacts  as  follows  : — 

1.  The  Lieutenant-Governor  in  Council,  may  by  proclamation  abolish  the  circuit 
court  sitting  in  the  district  of  Montreal,  and  astablish    in    the  city  of  Montreal,  in  the ' 
said  district,  a  special  court  of  record  under    the   name   of  '  district   magistrates'  court 
of  Montreal.' 

2.  Such  court  shall  be  composed  of  two  justices  called  'district  magistrates  of 
Montreal,'  who  shall  be  advocates  of  ten  years'  practice,  be  chosen  from  among  the 
members  of  the  bar  of  the  province,  and  be  appointed  under  the  great  seal  by  the 
Lieutenant-Governor  in  Council. 

3.  It  is  not  necessary  to  be  appointed  as  magistrate  to  have  property  qualifica- 
tion, but  so  long  as  he  occupies  such  office,  no  magistrate  can  be  a  senator  or  member 
of  the  House  of  Commons  and  of  the  executive  council,  legislative  council  or 
legislative  assembly  of  the  province,  or  fill  any  other  office  under  the  crown. 

4.  Such  magistrates  shall  hold  office  during  good  behaviour,  but  they  cannot  be 
removed  from  office  except  upon  the  joint  address  of  the  legislative  council  and  tlie 
legislative  assembly. 

5.  The  salaries  and  emoluments  of  such  two  magistrates  shall  be  three  thousand 
dollars  each,  payable  out  of  the  Consolidated  Revenue  Fund. 

6.  All  the  powers  now  possessed  by  the  judges  of  the  superior  court,  and  the 
duties  imposed  upon  them  respecting  the  aftairs,  proceedings,  matters  and  things  within 
the  jurisdiction  of  the  court  sitting  in  the  district  of  Montreal,  are  hereby  conferred 
and  imposed  upon  the  district  magistrates  of  Montreal. 

7.  One  of  these  magistrates  shall  preside  over  the  court  alone,  but  they  may 
both  sit  at  the  same  time  in  different  rooms  and  exercise  all  the  powers  of  the   court. 

8.  The  jurisdiction  of  the  said  court  is  the  same,  mutatis  mutandis,  for  the 
hearing  and  deciding  civil  matters  as  that  exercised  under  the  law,  by  the  said  circuit 
court  of  the  district  of  Montreal. 

9.  Until  otherwise  decided  by  the  Lieutenant-Governor  in  Council,  the  place  of 
the  sittings  of  the  new  court,  the  offices  of  the  officers  and  the  rooms  necessary  for  the 
deposit  of  the  archives  shall  remain  tlie  same  as  those  now  occupied  for  the  same  pur- 
poses by  the  circuit  court  of  the  judicial  district  of  Montreal. 

10.  The  present  officers  and  employees  of  the  circuit  court  shall,  without  new 
appointment,  be  the  officers  of  the  new  court. 

11.  Upon  the  death  or  removal  of  such  officers,  their  successors  shall  be  called 
officers  of  the  magistrates  court  of  the  district  of  Montreal. 

12.  The  bailiffs  of  the  superior  court  are  at  the  same  time  bailiffs  of  the  district 
court  thereby  established,  and  are  subject  to  its  orders. 

13.  At  the  time  of  the  coming  into  force  of  this  Act,  any  case  or  proceedings 
commenced  and  pending  before  the  circuit  court  of  the  district  of  Montreal,  shall  be 
continued,  heard  and  decided  by  the  judges  of  the  superior  court  as  if  this  Act  had 
nob  been  passed,  but  the  execution  and  all  other  proceedings  after  the  final  judgment, 
fall  within  the  jurisdiction  of  the  new  court  and  of  the  justices  thereof. 

14.  The  records,  archives,  plumitifs,  books  and  papers  of  the  circuit  court  of 
the  district  of  Montreal  when  abolished,  shall,  until  otherwise  decided  by   the  Lieuten- 
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ant-Governor  in  Council,  remain  in  the  places  where  they  are  now  deposited  and  kept, 
as  belonging  to  the  district  magistrates'  court  of  Montreal,  under  the  exclusive  control 
of  such  court  and  of  the  justices  thereof. 

15.  All  provisions  of  the  Code  of  Civil  Procedure  and  other  provisions  respect- 
ing the  circuit  court  of  the  said  district  are,  mutatis  mutandis,  applicable  to  the 
magistrates  court  hereby  established  and  to  the  justices  presiding  over  such  court. 

16.  The  words  'circuit  court  of  the  district  of  Montreal,'  'circuit  court  of 
Montreal '  or  simply  '  court '  or  '  circuit  court '  whenever  referring  to  the  circuit  court 
sitting  in  the  district  of  Montreal,  whenever  found  in  the  Code  of  Civil  Procedure  or 
in  any  other  law,  shall  mean  and  include  the    '  district  magistrates' court   of   Montreal.' 

2.  The  words  'judges  of  the  superior  court,'  'judge'  or  'judges'  whenever 
referring  to  their  powers  and  duties  respecting  the  affairs,  matters  and  things  connected 
with  the  circuit  court  sitting  in  the  district  of  Montreal,  shall  mean  the  district 
magistrates  of  Montreal. 

3.  The  words  '  clerk  of  the  circuit  court '  or  '  clerk  '  and  the  words  designating 
any  other  officer  or  employee  whenever  referring  to  the  circuit  court  sitting  in  the  dis- 
trict of  Montreal,  shall  mean  the  clerk  or  other  officer  or  employee  of  the  district 
magistrates'  court  of  Montreal. 

17.  This  Act  shall  be  considered  as  forming  part  of  the  law  respecting  district 
magistrates,  and   the  provisions  thereof  shall  apply  to  this  action  so  far   as  compatible. 

That  the  law  respecting  district  magistrates  in  the  province  of  Quebec  in  force 
before  the  12th  July,  1888,  was  the  Act  32  Yic,  chap.  23,  intituled  "An  Act  respect- 
ing district  magistrates  in  this  province,'  assented  to  5th  April,  1869,  and  amended  by 
several  other  Acts  of  the  legislature,  and  among  others  by  the  following: — ■ 

1.  33  Vic,  cap.  11,  assented  to  1st  February,  1870. 

2.  35  Vic,  cap.  9,  assented  to  23rd  December,  1871. 

3.  37  Vic,  cap.  8,  assented  to  28th  January,  1874. 

4.  39  Vic,  cap.  31,  assented  to  24th  December,  1875. 

5.  40  Vic,  cap.  12,  assented  to  28th  December,  1876. 

6.  41-42  Vic,  cap.  8,  assented  to  20th   July,  1878. 

7.  48  Vic,  cap.  15,  assented  to  9th  May,  1885. 

That  the  first  section  of  the  Act  of  1869,  authorizing  the  appointment  of  district 
magistrates  in  this  province,  reads  as  follows  : — 

"  The  Lieutenant-Governor  in  Council  may  from  time  to  time  appoint  by  com- 
mission under  the  great  seal,  one  or  more  persons  who  shall  be  advocates  of  at  least 
five  years'  standing,  and  shall  thereupon  cease  practising,  as  a  district  magistrate  or 
district  magistrates,  within  any  one  or  more  districts  in  this  province  ;  "  and  that  other 
provisions  of  the  same  Act  confer  upon  the  said  district  magistrates  a  comparatively 
extensive  criminal  jurisdiction. 

That  section  1 3  of  the  same  Act  reads  as  follows  : — 

"  The  Lieutenant-Governor  in  Council,  whenever  he  thinks  proper,  may,  by  pro- 
clamation, establish  in  and  for  any  county  in  this  province,  a  court,  to  be  called  the 
magistrates'  court  for  the  county  of  (naming  the  county),  which  court  shall  be  held 
by  the  district  magistrates  within  whose  jurisdiction  such  county  is  situate,  and  may 
also  by  proclamation  fix  or  alter,  from  time  to  time,  the  days  on  which  such  courts  shall 
be  held  in  any  county." 

That  section  16  of  the  same  Act  gives  civil  jurisdiction  to  the  magistrates'  court 
and  empowers  them  to  hear,  try  and  determine  : — 

"  1.  All  suits  purely  personal  or  relating  to  movable  property,  which  arise  from 
contracts  or  quasi  contracts,  and  vvherein  the  sum  or  value  demanded  does  not  exceed 
twenty -five  dollars,  and  all  suits  for  the  recovery  of  tithes  or  arrears  thereof. 

"  2.  All  suits  for  the  recovery  of  school  taxes,  assessments  or  contributions,  or  of 
rates,  taxes,  assessments,  penalties,  damages  or  sums  of  money  whatever,  due  or  payable 
in  virtue  of  the  Lower  Canada  Municipal  Act,  or  any  Acts  amending  the  same,  or  under 
the  Act  respecting  abuses  prejudicial  to  agriculture  or  any  Acts  amending  the  same,  or 
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in  virtue  of  any  special  Act  incorporating  any  city  or  town  municipality,  or  of  any  Act 
amending  the  same,  or  in  virtue  of  any  by-laws  or  regulations  made  under  the  authority 
of  such  Acts. 

"  3.  All  suits  for  the  recovery  of  all  penalties  incurred,  of  sums  due  or  payable  to 
the  treasury  of  the  province,  under  either  of  the  chapters  six,  seven  or  eight  of  the 
Consolidated  Statutes  for  Lower  Canada,  as  amended  by  the  Act  of  the  present  session, 
intituled  '  An  Act  to  amend  the  law  respecting  Tavern  Keepers,  Hawkers,  Pedlars  and 
Billiard  Tables,'  or  sums  due  for  licenses  under  the  statutes  of  this  province,  thirty-first 
Victoria,  chapter  three,  or  any  other  law. 

"  Provided,  however,  that  in  all  such  suits,  the  defendant  resides  within  the  county 
for  which  the  court  is  held,  or  that  the  debt  was  contracted  therein,  and  the  defendant 
resides  within  the  district." 

That  sections  23,  24,  25  and  26  authorize  the  Lieutenant-Governor  in  Council  to 
establish  additional  magistrates' courts  in  the  county  of  Saguenay,  with  jurisdiction 
extending  up  to  $200. 

That  the  said  Act  (section  5)  authorizes  the  Lieutenant-Governor  in  Council  to  pay 
to  these  district  magistrates  out  of  the  Consolidated  Revenue  Fund  an  annual  salary 
not  exceeding  twelve  hundred  dollars. 

That  [)y  the  Act  of  1871  the  civil  jurisdiction  of  the  magistrates'  court  has  been 
increased  from  twenty -five  to  fifty  dollars,  that  of  the  additional  courts  for  the  county 
of  Saguenay  being  left  at  two  hundred  dollars,  and  power  was  granted  to  them  to 
execute  by  seizure  and  sale  of  immovables,  by  a  writ  addressed  to  the  sheriff  of  the 
district  and  returnable  to  the  superior  court  of  such  district,  any  judgment  rendered 
for  sums  exceeding  forty  dollars. 

That  by  the  Act  of  1874,  section  13  of  the  Act  of  1869  and  section  3  of  the  Act 
of  1871  are  repealed,  and  the  following  substituted  therefor: — 

"1.  The  Lieutenant-Governor  in  Council,  whenever  bethinks  proper,  may  by 
proclamation  establish  in  and  for  any  county,  city  or  town  in  this  province  one  or  more 
magistrates'  courts,  to  be  designated  according  to  the  respective  counties,  cities  or 
towns  wherein  the  same  may  be  established." 

That  by  clause  7  of  the  said  Act  of  1874  the  provisions  of  the  Code  of  Civil 
Procedure,  relating  to  the  circuit  court,  shall  apply  to  every  magistrates'  court, 
and  to  the  district  magistrates  holding  the  same,  the  above  provisions  conferred  upon 
the  magistrates  the  right  to  preside  at  the  same  time  in  the  same  building  but  in  differ- 
ent I'ooms,  several  divisions  of  the  said  court,  as  well  as  all  the  powers  of  the  judges 
of  the  superior  court,  within  the  limits  of  the  jurisdiction   of  such    magistrates'  court. 

That  by  section  11  of  the  said  Act  of  1874  it  is  enacted  that  no  district  magis- 
trate already  appointed,  or  who  may  hereafter  be  appointed,  shall  be  removed  or  dis- 
jnissed  from  his  ofiice  by  the  Lieutenant-Governor  in  Council,  unless  the  reasons  or 
grounds  for  his  being  so  removed  or  dismissed,  be  stated  in  the  Order  in  Council  author- 
izing such  removal  or  dismissal. 

That  by  the  Act  of  1876  the  jurisdiction  of  the  magistrates'  courts  was  further 
extended  to  all  persons  residing  in  the  province,  provided  the  debt  was  contracte<l  in 
the  county,  city  or  town  for  which  the  court  was  held. 

That  by  the  Act  of  1878  power  was  granted  to  the  Governor  in  Council  to  abolish 
by  proclamation  the  said  magistrates'  courts  whenever  he  may  deem  proper. 

That  by  the  Act  of  1885  a  special  civil  jurisdiction  up  to  ninety-nine  dollars  is 
given  to  the  said  courts,  in  part  of  the  counties  of  Gaspe  and  Saguenay. 

That  the  disallowed  Act  only  amends  all  preceding  Statutes  respecting  district 
magistrates  and  magistrates'  courts,  and  does  not  grant  the  Lieutenant-Governor  in 
Council  any  further  power,  the  principle  of  which  is  not  included  in  the  said  statutes, 
except,  however,  that  which  is  conferred  upon  him  respecting  the  abolition  of  the 
circuit  court  sitting  for  the  district  of  Montreal,  and  such  power  is  not  even  questioned 
in  the  Memo,  of  the  Minister  of  Justice. 

That  the  jurisdiction  of  the  magistrates'  courts,  the  establishment  of  which  is 
authorized    by  the  disallowed  Act,  is,  with  respect  to  the  sums  for  which  actions  can  be 
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instituted  before  it,  not  as  considerable  as  for  certain  magistrates'  courts  existing  under 
the  authority  of  preceding  statutes,  for  the  amount  of  the  action  must  he  below  one 
hundred  dollars,  whereas  in  such  courts,  the  jurisdiction  extends  to  two  hundred 
dollars,  and  even  to  an  unlimited  amount  in  claims  for  taxes,  tithes  and  other  special 
causes. 

That  it  is  true  that  the  salary  of  those  two  magistrates,  whose  appointment  is 
authorized  by  the  disallowed  Act,  is  fixed  at  three  thousand  dollars  instead  of  twelve 
hundred  dollars,  for  magistrates  appointed  in  districts  other  than  Montreal,  but  surely 
the  amount  of  the  salary  is  not  sufficient  to  render  the  Act  ultra  vires. 

It  is  therefore  evident  that  before  the  sanction  of  the  statute  in  question,  the 
Lieutenant-Governor  had,  and  he  will  have,  after  the  coming  into  foi'ce  of  the  disallow- 
ance, the  power  to  appoint  district  magistrates  {S'2  Vic,  c.  23,  s.  1)  and  to  establish 
magistrates'  courts  in  every  county,  city  or  town  in  the  province  (37  Vic,  c  8,  s.  1) 
with  the  civil  jurisdiction  already  mentioned,  and  that  these  district  magistrates  may 
receive  out  of  the  revenue  of  the  province,  and  in  fact  receive  and  will  continue  to 
receive,  an  annual  salary  not  exceeding  twelve  hundred  dollars  (32  Vic,  c.  23,  s.  5) 
and  consequently,  in  declaring  the  power  to  appoint  judges  ultra  vires,  the  Dominion 
authorities  deny  to  the  executive  of  this  province  a  power  it  possesses,  and  has  exercised 
since  1 869,  that  it  possesses  and  exercises  actually,  and  will  continue  to  possess  and 
exercise  in  the  future,  by  virtue  of  the  said  laws  anterior  to  the  disallowed  statute. 

On  the  other  side,  the  right  cannot  be  denied  to  the  executive  of  this  province 
to  give  to  magistrates  it  has  the  power  to  appoint,  a  more  or  less  extensive  independence, 
the  said  independence  having  been  recognized  to  a  certain  extent  by  the  Act  37  Vic, 
c  8,  above  mentioned,  and  formally  acknowledged  in  favour  of  the  judges  of 
the  special  sessions  of  the  peace  of  Montreal  and  Quebec,  by  the  Act  of  this 
legislature  (47  Vic,  c  9)  the  said  judges  of  the  sessions  of  the  peace  are  appointed 
and  paid  by  the  government  of  this  province  in  the  following  terms  : — 

"  The  judges  of  sessions  of  the  peace  for  the  districts  of  Montreal  and  Quebec, 
now  appointed,  shall  hold  office  during  good  behaviour,  and  the  commissions  to  be  here- 
after granted  shall  contain  that  condition  ;  the  Lieutenant-Governor  in  Council  may, 
however,  remove  any  such  judge  of  the  sessions  of  the  peace  upon  a  joint  address  from 
the  legislative  council  and  legislative  assembly." 

That  the  court  of  appeal  of  this  province  has  recognized  as  constitutional  and 
intra  vires,  the  appointment  of  those  district  magistrates,  appointed  by  the  Lieutenant- 
Governor  in  Council  of  this  province,  under  the  authority  of  the  Act  hereinbefore  cited, 
and  in  two  cases  : — 

1.  The  cor|X)ration  of  St.  Gillaume  vs.  the  corporation  of  Drummond  in  1876, 
reported  in  the  7th  vol.  of  the  Revue  Legale,  page  562. 

2.  Regina  vs.  Horner  in  1876,  reported  in  Cp,rtwright's  cases  on  British  North 
America  Act,  2nd  vol.,  page  317. 

That  in  the  first  of  these  there  was  a  judgment  condemning  Laplante  to  pay  a  sum 
of  $1,880  for  municipal  taxes,  levied  as  a  subscription  towards  a  railroad,  and  that  judg- 
ment has  been  unanimously  confirmed  in  the  court  of  appeal  by  judges  Tessier,  Monk, 
Sanborn  and  Ramsay. 

That  in  the  second  of  these  cases,  Regina  vs.  Horner,  there  was  a  demand  to  annul 
a  judgment  rendered  by  a  district  magistrate,  on  the  ground  that  his  appointment  was 
illegal,  and  in  violation  of  section  96  of  the  British  North  America  Act,  which  confers 
on  the  Governor  General  the  right  to  appoint  judges. 

That  in  delivering  the  judgment  of  the  court  which  was  unanimous,  his  Honour 
Judge  Ramsay  used  the  following  words  : — 

"  The  Privy  Council  in  the  case  of  Coote  (L.  R.  4,  P.  C.  599)  recognizes  the  general 
principle  that  the  executive  power  is  derived  from  the  legislative  power,  unless  there 
be  some  restraining  enactment.  In  this  case  it  is  said  there  is  such  an  enactment,  and 
that  it  is  section  96  of  the  British  North  America  Act.  This  section  specially  reserves 
the  nomination  of  the  judges  of  the  superior  courts,  the  county  and  district  courts, 
save  the  courts  of  probate  in  Nova  Scotia  and   New  Brunswick,  to  the  Government   of 
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Canada.  It  is  quite  clear  that  without  this  section,  the  appointment  of  all  the  judges 
would  be  in  the  hands  of  the  local  governments,  and  the  sole  question  then  is,  whether 
a  'district  magistrate  '  is  a  district  judge  ?  Some  argument  was  attempted  to  be  drawn 
from  section  130,  British  North  America  Act,  but  that  is  only  a  transitory  clause,  pro- 
viding for  the  position  of  those  local  officers  who  have  federal  duties  '  until  the  Parlia- 
ment of  Canada  otherwise  provides.'  By  that  section,  they  are  created  officers  of  Canada 
and  declared  to  be  subject  to  all  the  responsibilities  and  penalties  they  were  subject  to 
bafore  the  union. 

"I  do  not  then  see  that  section  130  affects  the  question  before  the  court,  and  we 
are  of  opinion  that  a  *  district  magistrate '  is  not  a  '  district  judge  '  within  the  meaning  of 
section  96  of  the  British  North  America  Act.  We  are,  therefore,  against  the  petitioner 
in  this  point." 

That  similar  laws  are  in  force  in  all  the  provinces  of  the  Dominion,  and  especially  : — 

1.  New  Brunswick,  39  Vic,  cap.  5,  which  provides  for  the  establishment  of 
courts  to  judge  civil  cases,  with  jurisdiction  up  to  forty  dollars,  before  commissioners 
appointed  by  the  Lieutenant-Governor  in  Council,  such  appointment  of  commissioners 
sanctioned  by  the  supreme  court  of  New  Brunswick  (I,  Pugsley  and  Burbidge,  page 
324). 

2.  Statute  of  Ontario,  1877,  "  An  Act  respecting  the  territorial  and  temporary 
judicial  districts  of  the  Province,  and  the  Provincial  County  of  Haliburton."  The  said 
law  gives  to  the  stipendiary  magistrates  appointed  and  paid  by  the  province,  a  very  ex- 
tensive jurisdiction,  and  has  been  commented  upon  in  the  following  manner  by  the 
Minister  of  Justice,  as  recorded  in  the  sessional  documents  of  1882,  Canada,  vol.  15, 
No.  10,  document  No,  141,  page  41  : — (See  arite,  page  153^. 

"  Were  this  the  first  enactment  of  a  similar  nature  passed  by  a  provincial  legis- 
lature I  would  hesitate  long  before  recommending  that  it  should  be  left  to  its  operation, 
as  it  appears  to  entrench  upon  the  powers  conferred  upon  the  Governor  General  of 
Canada  by  the  96th  section  of  the  British  North  America  Act,  1867,  which  section  is  as 
follows  :  — 

"96.  The  Governor  General  shall  appoint  the  judges  of  the  superior,  district 
and  county  courts  in  each  province,  except  those  of  the  courts  of  probate  in  Nova 
Scotia  and  New  Brunswick." 

"  Inasmuch,  however,  as  provincial  legislation  has  been  previously  left  to  its  opera- 
tion, whereby  certain  judicial  pjwers  in  civil  matters  have  been  conferred  upon  stipendiary 
magisti'ates,  and  whereby  courts  presided  over  by  stipendiary  magistrates,  and  having  in 
effect  the  powers  of  the  division  courts  of  Ontario  have  been  constituted,  I  do  not  feel 
at  liberty  to  object  to  the  provisions  of  the  present  Act,  provided  the  jurisdiction  pro- 
fessed by  the  former  legislation  upon  the  subject,  which  has  been  left  to  its  operation,  has 
not  in  effect  been  substantially  extended." 

3.  Statute  of  British  Columbia  49  Vic,  chap.  6  (1886)  enacts  that  stipendiary  and 
police  magistrates,  appointed  and  paid  by  this  province  shall  have,  hereafter,  civil  juris- 
diction in  all  actions  for  debts,  where  the  amount  claimed  does  not  exceed  one  hundred 
dollars. 

That  it  is  well  to  remember  that  in  1887  the  legislature  of  this  province,  on  the 
request  of  the  judges,  lawyers  and  people  within  the  jurisdiction  of  Montreal,  authorized 
the  appointment  of  two  additional  judges  for  the  reasons  mentioned  in  the  preamble  of 
the  said  Act,  which  reads  as  follows : — 

"Whereas,  under  the  authority  of  section  1,  cap.  78,  of  the  Consolidated  Statutes 
for  Lower  Canada  amended  by  the  Act  49-50  Vic,  cap.  7,  the  superior  court  is  com- 
posed of  twenty  eight  judges  ;  namely,  one  chief  justice  and  twenty-seven  puisne   judges. 

"  Whereas,  the  present  number  of  judges  now  assigned  to  the  district  of  Montreal 
is  insufficient  for  the  despatch  of  business  in  the  district,  and,  whereas,  in  the  interest 
of  the  administx'ation  of  justice  it  is  necessary  to  have  two  additional  judges  available 
for  the  business  of  the  circuit  court  in  the  said  district ;  Therefore  Her  Majesty,  &c., 
*kc.  ;  and  that,  notwithstanding  that  law,  those  two  additional,  judges  had  not  yet  been 
appointed  on  the  12th  July  last,  date  when    the  Act  was  assented  to,   nor  on    the   30th 
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August  last,  at  the  time  of  the  issuing  of  the  proclamation,  putting  into  force  the  dis- 
allowed Act,  to  the  detriment  and  damage  of  those  within  the  jurisdiction  of  the 
district  of  Montreal." 

That  according  to  the  principle  acknowledged  by  the  Dominion  authorities,  the  wish 
of  local  legislatures  in  similar  circumstances  should  be  respected,  if  credit  is  given  to 
what  the  Right  Honourable  Sir  J.  A.  Macdonald,  Prime  Minister  of  the  Dominion, 
declared  in  1880,  in  the  House  of  Commons  : — 

"  I  acknowledge  there  is  a  great  deal  in  the  argument  used  by  the  honourable  memh»r 
for  West  Durham  and  by  the  honourable  member  who  has  just  spoken,  but,  as  has  been 
said  before,  it  is  very  difficult  indeed  for  the  federal  parliament  to  decide  when  a  wish 
is  expressed  by  the  legislature  of  any  province,  that  it  should  be  disregarded.  The  con- 
stitution, organization  and  maintenance  of  the  courts  are  left  to  the  provincial  legis- 
latures. The  costs  and  responsibility  for  the  administration  of  justice,  excepting  the 
salaries  of  the  superior  court  judges,  are  thrown  upon  the  different  provinces,  whose 
governments  are  responsible  for  their  peace  and  good  government.  So  that  when  a 
provincial  legislature  passes  an  Act,  declaring  that  an  additional  number  of  judges  is 
necessary  for  the  due  administration  of  justice,  it  is  incurring  a  great  responsibility  for 
the  federal  parliament  and  government  to  say  'you  do  not  want  them,  you  can 
administer  justice  and  keep  the  peace  of  the  land  without  them,  and,  therefore,  we  refuse 
to  appoint  them.' 

"As  a  general  rule,  I  think  we  may  safely  trust  to  the  discretion  of  the  provincial 
legislatures  in  this  regard.  They  have  their  own  responsibility,  and  must  know  that  in 
putting  additional  burdens  on  the  treasury  of  the  Dominion  they  are  increasing  the 
burdens  of  their  own  people."     (Hansard  1880,  page  118-119).     And  further  : 

"  The  burden  of  the  administration  of  justice  is  thrown  on  the  provincial  legislature, 
and  when  such  powers  are  given  them,  exclusively,  we  have  no  right  to  interfere  with  their 
powers, and  it  is  assuming  a  very  great  responsibility  for  us  to  say  'although  you  declare  cer- 
tain judges  are  wanted,  and  have  passed  an  Act  constituting  a  particular  court,  we  refuse 
you  the  means  to  carry  that  policy  into  effect."     (Hansard,  page  119.) 

That  in  adopting  the  disallowed  Act  the  legislative  assembly  passed  the  following 
resolution  : — 

"  And  the  new  district  magistrates  shall  only  be  appointed  one  month  after  this 
Act  shall  be  sanctioned,  in  order  to  allow  the  Federal  Government  to  appoint  the  two 
additional  judges  whose  appointment  has  been  authorized,  and  if  such  appointment  is 
made  before  the  expiration  of  one  month  from  such  sanction,  then  the  proclamation 
putting  this  Act  into  force  shall  not  be  issued." 

That  duly  certified  copies  of  the  said  law  and  of  the  above  mentioned  resolution 
were  transmitted  on  the  14bh  July  last  by  the  Attorney  General  of  this  province  to  the 
Minister  of  Justice  in  a  letter,  of  which  the  following  is  a  copy  : — 

"  I  have  the  honour  to  transmit  you  a  certified  copy  of  a  bill  passed  by  the  legis- 
lature of  Quebec  at  its  last  session,  and  intituled  '  An  Act  to  amend  the  law  respecting 
district  magistrates,'  and  also  a  copy  of  the  votes  and  proceedings  of  the  legislative 
assembly  of  the  12th  June  4ast,  containing  a  resolution  in  reference  to  the  said  Act, 
pages  223  and  224,  to  which  I  beg  to  call  your  special  attention,"  and  that  the  above 
letter  remained  unanswered  up  to  the  29th  August  last,  when  the  Attorney  General 
sent  the  following  letter  to  the  Minister  of  Justice: — 

"Will  you  be  kind  enough  to  forward  a  reply  to  my  letter  dated  14th  July  last, 
calling  your  attention  to  the  appointment  of  district  magistrates  in  Montreal."  To 
which  message  replied  two  days  later,  viz. — the  31st  August: — 

"  I  was  not  in  Ottawa  and  have  not  received  the  letter  you  refer  to  in  your  telegram, 
and  (an  find  no  trace  of  its  reception  in  the  department.  Will  you  be  kind  enough  to 
send  a  duplicate  of  the  same." 

That  the  proclamation  putting  the  said  Act  into  force  was  issued  and  that  the 
appointment  of  the  said  judges  was  made  only  on  the  30th  August  last. 

That,  however,  the  following  appears  in  the  report  of  the  Minister  of  Justice,  a 
copy  of  which  was  transmitted  to  his  Honour  the  Lieutenant-Governor  of  the  pro\ance, 
together  with  a  copy  of  the  Order  in  Council  recommending  the  disallowance. 
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"On  the  eighth  day  of  August  these  copies  were  received  by  the  Secretary  of  State 
and  referred  to  the  undersigned  for  report.  Among  these  Acts  is  one  to  which  it  would 
seem  early  consideration  should  be  given,  viz. — that  marked  "Assembly  Bill  No.  12  " 
and  intituled  "  An  Act  to  amend  the  law  respecting  District  Magistrates." 

That  among  the  sessional  papers  of  Canada  for  1880,  an  Order  of  the  Govemior 
General  in  Council  is  found,  dated  9th  June,  1868,  approving  the  memorandum  of  the 
minister,  then  Sir  J.  A.  Macdonald,  dated  8th  June,  1868,  establishing  the  course  to 
be  pursued  in  disallowing  laws  of  provincial  legislatures,  of  which  memo,  the  following 
is  an  extract : — 

"  That  on  the  receipt  by  your  Excellency  of  the  Acts  passed  in  any  province,  they  be 
referred  to  the  Minister  of  Justice  for  report,  and  that  he,  with  all  convenient  speed,  do 
report  as  to  those  Acts  which  he  considers  free  from  objection  of  any  kind,  and  if  such 
report  be  approved  of  by  your  Excellency  in  Council,  that  such  approval  be  forthwith 
communicated  to  the  provincial  government. 

"  That  he  make  a  separate  report,  or  separate  reports,  on  those  Acts  which  he  may 
consider : — 

"1.  As  being  altogether  illegal  or  unconstitutional. 

"2.  As  illegal  or  unconstitutional  in  part. 

"  3.  In  cases  of  concurrent  jurisdiction  as  clashing  with  the  legislation  of  the 
general  parliament. 

"  4.  As  effecting  the  interests  of  the  Dominion  generally. 

"And  that  in  such  report,  or  reports,  he  give  his  reasons  for  his  opinions. 

"That  where  a  measure  is  considered  only  partially  defective,  or  where  objectionable, 
as  being  prejudicial  to  the  general  interests  of  the  Dominion,  or  as  clashing  with  its 
legislation,  communication  should  be  had  with  the  proN^ncial  government  with  respect 
to  such  measure,  and  that  in  such  case  the  Act  should  not  be  disallowed  if  the  general 
interests  permit  such  a  course,  until  the  local  government  has  had  an  opportunity  of 
considering  and  discussing  the  objections  taken,  and  the  local  legislature  has  also  an 
opportunity  of  remedying  the  defects  found  to  exi.st." 

That  the  above  order  of  the  Governor  General  in  Council,  and  a  cop)'^  of  this 
memorandum  were  officially  communicated  to  the  Lieutenant-Governors  of  Ontario, 
Quebec,  Nova  Scotia  and  New  Brunswick,  for  the  information  and  instruction  of  their 
governments,  and  also  to  the  imperial  government  by  the  Governor  General  in  his 
despatch  dated  11th  March,  1869. 

That  the  undersigned  believes  he  is  justifiable,  under  the  circumstances,  to  declare 
that  in  the  present  case  of  disallowance,  the  above  rules  have  not  been  observed. 

That  by  section  92  of  the  British  North  America  Act  it  is  enacted  that  in  each 
province  the  legislature  may  exclusively  make  laws  respecting  matters  included  in  the 
undermentioned  classes,  namely  : — 

"  14.  The  administration  of  justice  in  the  province  including  the  constitu- 
tion, maintenance,  organization  of  provincial  courts,  both  of  civil  and  criminal 
jurisdiction,  and  including  procedure  in  those  courts  ;  "  and  that  the  Act  referred  to  is 
within  the  limits  of  the  powers  granted  by  the  said  section  92  to  provincial  [legislatures. 

That  it  is  allowed  to  repeat  here  the  words  used  in  the  memorandum  from  the 
Attorney  General  for  Ontario,  dated  12th  July,  1881,  respecting  the  disallowance  of  the 
Act  intituled  "An  Act  for  protecting  the  public  interests  in  rivers,  streams  and  creeks," 
which  memorandum  was  approved  by  Order  in  Council,  dated  14th  October  of  the  same 
year,  the  said  words  are  as  follows  : — 

"  The  British  North  America  Act  shows,  that,  while  the  different  provinces  were 
federally  united  in  one  Dominion,  with  constitutions  similar  in  principle  to  the  British, 
the  respective  executive  and  legislative  powers  and  authorities  of  the  provincial  and 
Dominion  governments  were  also  defined  and  dealt  with,  as  alike  sovereign  in  their 
nature,  within  the  limits  of  the  subjects  assigned  to  each  respectively. 

"  The  Confederation  Act  was  intended  to  give  practical  effect  to  the  exercise  of  the 
fullest  freedom  in  the  administration  and  control  in  local  matters  in  each  province, 
which  was  the  main  object  of    Quebec  and   Ontario  especially  in  seeking  such  union. 
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This  fundamental  principle  of  local  self-government  runs  through  the  whole  of  this  con- 
stitutional Act,  and  in  order  that  it  may  be  preserved  intact,  the  utmost  vigilance  on 
the  part  of  every  province  should  be  constantly  alive  to  every  attempt  of  the  central 
government  to  transfer  the  control  of  local  affairs  from  the  government  having  the 
greatest  interest  in  them,  and  possessing  the  fullest  knowledge  of  them,  and  under  a 
direct  responsibility  to  the  people  of  the  province,  to  a  government  which  necessarily  has 
the  least  knowledge  of,  and  the  smallest  interest  in,  such  matters." 

That  for  the  above  reasons  the  government  of  the  province  of  Quebec  energetically 
protest  against  the  disallowance  of  the  said  Act,  and  respectfully  claim  for  the  legis- 
lature of  this  province  the  absolute  right  to  adopt  any  law  deemed  necessary  for  the 
good  government  and  prosperity  of  the  province,  within  the  limits  of  its  powers  and 
attributions. 

Whereas,  therefore,  the  power  of  disallowing  the  Acts  of  provincial  legislatures  is 
given  to  the  Governor  General  in  Council  by  the  British  North  America  Act,  and  that 
the  said  disallowance  would  have  no  effect,  unless  a  proclamation  of  the  Lieutenant- 
Governor  do  issue. 

That  the  refusal  to  issue  such  proclamation  would  render  the  power  of  disallowance 
illusive,  and  would  create  a  state  of  things  dangerous  for  the  good  working  of  the  con- 
stitution of  this  country,  and  would  endanger  the  peace  and  harmony  which  ought  to 
exist  between  the  different  constituted  authorities,  and  that,  while  specially  reserving 
the  right  of  the  legislature  of  this  province  to  enact  laws  whenever  deemed  proper  on 
all  subjects  within  its  competence,  and  authorized  by  the  constitution,  the  Honourable 
the  First  Minister  recommends  that  the  said  disallowance  be  notified  according  to  law, 
and  that  his  Honour  the  Lieutenant-Governor  be  pleased  to  transmit  copy  of  the  present 
report  to  the  Secretary  of  State. 


Certified. 

GUSTAVE  GRENIER, 

Clerk  of  Executive  Council. 


Report   of  the   Honourable   the  Minister   of  Justice,    approved   hy  His   Excellency   the 
Governor  General  in  Council  on  the  22nd  January,  1889. 

Department  op  Justice,  Canada,  Ottawa,  18th  January,  1889. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  had  referred  to  him  a  despatch  from  his  Honour  the  Lieuten- 
ant-Governor of  the  province  of  Quebec,  dated  the  2nd  day  of  October  last,  transmitting 
a  copy  of  an  Order  in  Council,  passed  on  that  day  by  his  Honour's  government,  on  the 
subject  of  the  disallowance  of  the  Act  of  the  province  of  Quebec  to  amend  the  law 
respecting  district  magistrates,  being  chapter  20  of  51-52  Victoria. 

The  undersigned  has  the  honour  to  make  the  following  observations  on  this  Oi-der  in 
Council : — 

The  disallowed  Act  recited  that  "  In  the  judicial  district  of  Montreal  the  number 
of  cases  in  civil  matters  before  the  superior  court  "  was  "  so  great  that  notwithstanding 
the  permanence  of  the  sittings  of  such  courts  the  judges  presiding  therein "  were 
unable  to  hear  and  determine  them  all  with  the  despatch  that  would  be  suitable  to  the 
parties  interested."  And  that  "  To  remedy  this  state  of  things,  and  in  the  interest  of 
the  administration  of  justice,  it  had  l>ecome  necessary,  so  as  to  permit  of  the  judges  of 
the  superior  court  attending  exclusively  to  the  affairs  more  immediately  connected 
with  that  court,  to  abolish  the  holding  of  the  circuit  court  in  the  district  of  Montreal, 
and  to  establish  there  a  district  magistrates'  court,  before  which  all  the  cases,  proceed- 
ings, matters  and  things  "  then  "  within  the  jurisdiction  of  such  circuit  court  "  might 
"  be  brought." 
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After  these  recitals  the  disallowed  Act  made  the  following,  among  other  pro- 
visions : — 

1.  That  the  Lieutenant-Governor  in  Council  might  "  by  proclamation  abolish  the 
circuit  court  sitting  in  the  district  of  Montreal,  and  establish  in  the  city  of  Montreal, 
for  the  said  district,  a  special  court  of  record  under  the  name  of  "district  magistrates' 
court  of  Montreal." 

2.  That  such  court  "  sh(juld  be  composed  of  two  justices  called  district  magistrates 
of  Montreal,  who  should  be  advocates  of  ten  years'  practice,  be  chosen  from  among  the 
members  of  the  bar  of  the  province,  and  be  appointed  under  the  great  seal  by  the 
Lieutenant-Governor  in  Council." 

3.  That  no  property  qualification  should  be  "  necessary  to  the  magistrates,  but 
that  they  should  be  ineligible  to  be  .senators  or  members  of  the  House  of  Commons, 
executive  council,  legislative  council  or  legislative  assembly  of  the  province,  or  any 
other  office  under  the  crown." 

4.  That  such  magistrates  should  hold  office  "during  good  behaviour,"  and  be 
irremovable  "  except  on  the  joint  address  of  the  legislative  council  and  assembly." 

5.  That  the  magistrates  should  receive  a  salary  of  three  thousand  dollars  per 
annum  each. 

6.  That  all  the  powers  possessed  at  the  time  of  the  passing  of  the  Act  "  by  the 
judge  of  the  superior  court,  and  the  duties  imposed  on  them  respecting  the  aflPairs' 

within  the  jurisdiction  of  the  circuit  court  sitting  in  the  district  of  Montreal," 

should  be  imposed  and  conferred  upon  the  district  magistrates  of  Montreal. 

7.  That  the  jurisdiction  of  the  district  magistrates'  court  should  be  the  same, 
mutatis  mutandis,  for  civil  matters,  as  that  which  has  been  exercised  by  the  circuit 
court  of  the  district  of  Montreal. 

8.  That  all  the  provisions  of  the  Code  of  Civil  Procedure  and  other  provisions 
respecting  the  circuit  court,  of  the  said  district,  should,  m-utatis  mutandis,  be  applicable 
to  the  magistrates'  court  thereby  established. 

9.  That  the  words  "  circuit  court  of  the  district  of  Montreal,"  "  circuit  court  of 
Montreal,"  "  court "  and  "  circuit  court "  whenever  referring  to  the  circuit  court 
sitting  in  the  district  of  Montreal,  whenever  found  in  the  Code  of  Civil  Procedure,  or 
in  any  other  law,  should  mean  and  include  the  district  magistrates'  court  of  Montreal. 
Also,  that  the  words  "judge  of  the  superior  court,"  "judge"  or  "judges"  whenever 
referring  to  their  powers  and  duties,  respecting  matters  connected  with  the  circuit 
court  sitting  in  that  district,  should  mean  the  district  magistrates  of  Montreal. 

This  Act  was  disallowed  on  the  seventh  day  of  September,  1888,  for  reasons  which 
were  communicated  to  his  Honour  the  Lieutenant-Governor  of  Quebec,  the  principal  of 
which  were  that  the  provisions  which  professed  to  confer  upon  the  Lieutenant-Governor 
in  Council  the  power  to  appoint  these  judges,  and  which  professed  to  regulate  their 
tenure  of  office,  their  qualifications  for  office,  and  their  mode  of  removal  from  office  were 
in  excess  of  the  powers  conferred  on  provincial  legislatures  by  the  British  North 
America  Act,  and  were  an  invasion  of  the  powers  conferred  upon  the  Governor  General 
and  the  Parliament  of  Canada  by  that  Act. 

Among  other  powers  conferred  by  the  British  North  America  Act  on  provincial 
legislatures  is  (sec.  92,  subsec.  14)  the  making  of  laws  in  relation  to  "th«  adminis- 
tration of  justice  in  the  province,  including  the  constitution,  maintenance  and  organ- 
ization of  provincial  courts,  both  of  civil  and  criminal  jurisdiction,  and  including  pro- 
cedure in  civil  matters  in  those  courts."  In  no  other  provision  is  any  power  conferred 
on  the  legislatures  of  the  provinces,  in  respect  of  courts  or  judges,  or  the  appointment 
and  qualification  of  judges. 

All  other  powers  than  those  expressly  enumerated  by  section  92,  as  conferred  on 
the  provincial  legislatures,  are  conferred  on  the  Parliament  of  Canada ;  and  by 
section  96  it  is  expressly  provided  that  the  Governor  General  shall  appoint  the  judge 
of  the  superior,  district  and  county  courts  in  each  province,  except  those  of  the 
courts  of  probate  in  Nova  Scotia  and  New  Brunswick.  The  royal  instructions  convey 
to  your  Excellency  the  power  to  appoint  some  inferior  judicial  officers. 
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By  section  97,  it  is  enacted  that  "  Until  the  laws  relative  to  property  and  civil 
rit'hts  in  Ontario,  Nova  Scotia  and  New  Brunswick,  and  the  procedure  of  the  courts  in 
those  provinces  are  made  uniform,  the  judges  of  the  courts  of  those  provinces,  appointed 
by  the  Governor  General,  shall  be  selected  from  the  respective  bars  in  those  provinces." 
By  section  98,  "  The  judges  of  the  courts  of  Quebec  shall  be  selected  from  the 
bar  of  that  province." 

By  section  99,  "The  judges  of  the  superior  courts  shall  hold  office  during  good 
behaviour,bat  shall  bs  removable  by  the  Governor  General  on  the  address  of  the 
Senate  and  the  House  of  Commons." 

By  section  100,  "  The  salaries,  allowances  and  pensions  of  the  judges  of  the 
superior,  district  and  county  courts  (except  the  courts  of  probate  in  Nova  Scotia 
and  New  Brunswick),  and  of  the  admiralty  courts,  in  cases  where  the  judges  thereof 
are,  for  the  time  being,  paid  by  salary,  shall  be  fixed  and  provided  by  the  Parliament  of 
Canada." 

At  the  time  of  the  passage  of  the  British  North  America  Act,  and  ever  since,  the 
circuit  court  has  been  a  court  of  record  in  the  province  of  Quebec,  held  every  year 
in  certain  districts,  including  the  district  of  Montreal.  It  had  jurisdiction  up  to  $200. 
All  powers  vested  in  the  superior  court  or  the  judges  thereof,  as  to  various  kinds  of 
procedure,  were  vested  in  the  circuit  court,  and  the  judges  by  whom  the  same  were 
held.  As  to  certain  proceedings,  the  circuit  court  was  entrusted  with  concurrent 
jurisdiction  with  the  superior  court. 

The  circuit  court  was.,held  by  one  of  the  judges  of  the  superior  court. 
The  circuit  court  was  therefore,  at  the  time  of  the  union,  in  one  sense  a  branch  of 
superior  court.  The  powers  and  duties  of  superior  court  judges  included  the  powers 
and  duties  of  circuit  court  judges.  When  the  Governor  General  appointed  a  judge  of 
the  superior  court,  under  section  96  of  the  British  North  America  Act,  the  appoint- 
ment carried  with  it  an  appointment  as  circuit  court  judge. 

The  judges  of  the  circuit  court  were,  therefore,  among  the  judges,  who,  under 
section  96,  were  to  be  appointed  by  the  Governor  General.  They  were  among  the 
judges  whose  qualification  was  prescribed  by  section  98  as  being,  simply,  membership  of 
the  bar  of  the  province. 

The  circuit  court  judges,  inasmuch  as  they  were  superior  court  judges,  had 
their  tenure  of  office  prescribed  by  section  99.  They  were  to  hold  office  during  good 
behaviour,  and  were  to  be  removable  by  the  Governor  General  on  the  joint  address  of 
the  Senate  and  the  House  of  Commons.  They  were  among  the  judges  whose  salaries, 
under  section  100,  were  to  be  fixed  and  provided  by  the  Parliament  of  Canada. 

The  disallowed  Act  not  only  empowered  the  Lieutenant-Governor  in  Council,  as 
before  stated,  to  abolish  the  circuit  court,  but  to  appoint,  instead  of  judges  of  the 
superior  court,  quoad  the  circuit  court  officers,  who  would  be  in  every  sense  judges, 
in  relation  to  matters  within  the  jurisdiction  of  the  circuit  court,  as  fully  as  the 
judges  of  the  supeiuor  court  had  been,  although  bearing  the  name  of  district 
magistrates. 

As  to  judges  of  the  circuit  court,  therefore,  the  appointing  power  was  taken  from 
the  hands  of  your  Excellency  and  transferred  to  the  Lieutenant-Governor  in  Council 
of  Quebec. 

The  prohibition  against  the  new  judges  sitting  in  the  Senate  and  House  of  Com- 
mons is  so  obviously  beyond  provincial  powers,  that  it  would  seem  impossible  that  the 
legislature  of  Quebec  really  designed,  by  the  third  section  of  the  disallowed  Act,  to 
declare  that  the  district  magistrates  should  be  ineligible  to  be  senators  and  members  of 
the  House  of  Connnons.  It  is  easier  to  believe  that  the  intention  was  that  the  new 
judges  should  lose  their  offices,  if  they  became  members  of  parliament,  although  such 
meaning  failed  to  find  expression. 

The  provisions  of  section  4  of  the  disallowed  Act,  in  so  far  as  the  tenure  of  office 
was  made  to  depend  on  good  behaviour,  is  the  same  as  section  99  of  the  British  North 
America  Act,  but  while  section  99  of  the  British  North  America  Act  had  the  effect  of 
making  the  judges  of  the  circuit  court  removable  by  your  Excellency,    on    the  address 
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of  the  Senate  and  the  House  of  Commons,  section  4  of  the  disallowed  Act  declared 
that  they  could  not  be  removed  from  office  except  on  the  address  of  the  Legislative 
Assembly  of  Quebec. 

Section  5  of  the  disallowed  Act  fixed  the  salaries  and  emoluments  of  the  new 
judges,  and  made  them  payable  out  of  the  Consolidated  Revenue  Fund  of  Quebec, 
although  section  100  of  the  British  North  America  Act  declared  that  those  salaries 
and  emoluments  should  be  fixed  and  provided  by  the  Parliament  of  Canada. 

At  the  time  of  the  passing  of  the  disallowed  Act,  the  judges  appointed  by  your 
Excellency's  predecessors,  under  section  96  of  the  British  North  America  Act,  were 
sitting  in  the  circuit  court.  Section  6  of  the  disallowed  Act  professed  to  strip  them  of 
all  their  powers,  relieve  them  of  all  their  duties,  and  impose  both  powers  and  duties  on 
the  newly  created  magistrates,  who,  in  the  opinion  of  the  under:signed,  if  the  Act  was 
valid,  by  necessary  implication,  were  made  judges,  although  called  magistrates,  and 
although  appointed  by  the  Lieutenant-Governor. 

The  legislature  of  Quebec,  however,  did  not  suffer  the  matter  to  rest  upon  impli- 
cation, but  in  one  of  the  concluding  sections  of  the  Act  under  consideration  declared 
that  the  words  "judges  of  the  superior  court,"  "judge"  and  "judges,"  wherever 
used  in  reference  to  the  circuit  court,  should  mean  the  district  magistrates  of 
Montreal,  attempted  to  be  created  by  that  Act. 

If  such  powers  can  be  exercised  by  a  provincial  legislature,  it  is  difficult  to  see 
what  is  to  prevent  the  legislature  from  asserting  the  power  to  appoint  judges  of  all  the 
provincial  courts,  and  regulate  their  qualifications  for  office,  tlieir  salaries  and  their 
tenure  of  office.  The  change  of  name  is  so  easy  of  accomplishment  as  not  to  present 
any  difficulty,  especially  as  the  device  just  described  made  the  terms  "judge"  and 
"magistrates  "  interchangable. 

The  undersigned  deems  it  unnecessary  to  advert  at  any  length,  in  this  place,  to 
the  provisions  of  the  disallowed  Act  abolishing  the  circuit  court,  as  affecting  its  con- 
stitutionality. 

Reference  to  that  point  would  seem  wholly  unnecessary,  except  for  the  assumption 
indicated  in  the  Order  in  Council  under  consideration,  that  every  kind  of  provincial 
leg^'slation,  which  has  not  been  distinctly  questioned  is  admitted  to  be  correct ;  and  but 
for  the  fact  that  the  power  to  abolish  is  stated  by  the  Order  in  Council  to  have  been 
"  not  even  questioned  by  the  Minister  of  Justice."  In  passing,  it  may,  therefore,  be 
proper  to  say  that  instances  may  perhaps  be  suggested  in  which  the  power  of  your 
Excellency,  and  of  Parliament,  to  remove  judges  might  be  usurped  by  provincial  legis- 
latures in  the  exercise  of  their  authority,  as  to  the  constitution  and  organization  of  the 
courts.  Cases  may  be  suggested  in  which,  in  the  exercise  of  this  power,  a  court  might 
be  abolished  for  the  purpose  of  removing  one  or  more  of  the  judges,  and,  no  doubt,  in 
such  a  case  the  control  of  the  federal  authority  would  be  called  for,  and  the  power  of 
disallowance  would  be  exercised. 

In  the  consideration  of  the  Act  which  is  at  present  the  subject  of  discussion,  it  has 
been  assumed  by  the  undersigned,  and  is  still  assumed,  that  the  abolition  of  the  circuit 
court  was  not  for  the  purpose  of  usurping  the  power  of  removing  judges,  but  was  done 
to  accomplish  the  setting  up  of  a  new  tribunal.  He  does  not  therefore  deem  it  necessary 
to  place  undue  stress  on  the  fact  that  the  disallowed  statute  had  the  effect  of  abolishing 
the  circuit  court. 

It  seems  necessary,  however,  to  call  attention  to  the  important  misconception, 
which  seems  to  prevail  throughout  the  reasoning  presented  by  the  Order  in  Council  of 
the  Quebec  Government,  that  the  allowance  of  provincial  legislation  is,  in  all  cases,  an 
admission  of  the  validity  of  such  legislation,  and  an  admission  which  has  the  effect  of 
depriving  the  federal  authority  of  the  right  or  power  of  disallowing  statutes  similar  to 
those  which  have  been  permitted  to  go  into  operation. 

No  such  inference  can  properly  be  drawn.  It  is  apparent  to  any  person  conversant 
with  the  subject  that  many  provincial  statutes  which  have  been  left  to  their  operation 
contained  provisions  beyond  the  powers  of  the  provincial  legislatures,  and  that  many 
others  which  have  been  left  to  their  operation  contained  provisions  of  very  doubtful 
validity. 
23 
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The  reasons  for  this  are  not  difficult  to  find. 

In  the  early  history  of  confederation  the  provincial  legislatures  were  naturally 
inclined  to  follow  the  lines  of  legislation  which  had  for  so  many  years  been  pursued  in 
the  parliaments  of  the  provinces.  The  provisions  of  the  British  North  America  Act 
were  novel.  Its  position  had  not  been  illustrated  by  the  precedents  which  have  since 
marked  out  with  greater  distinctness,  the  difference  between  the  authority  of  parliament 
and  the  authority  of  the  legislatures,  and  in  the  early  years  of  the  union,  interference 
with  provincial  legislation  was  perhaps  a  more  delicate  task  than  it  should  be  considered 
now,  when  the  relative  positions  of  the  legislatures  and  parliament  are  better  under- 
stood, and  the  principles  which  should  guide  both  have  become  more  familiar. 

The  most  remarkable  instance  in  which  provincial  legislation  has  over-run  the 
limits  of  provincial  competence,  has  been  the  legislation  in  reference  to  the  administra- 
tion of  justice.  It  has  been  common  for  the  provinces  to  enact  from  time  to  time  what 
the  qualifications  of  the  judges  who  were  to  be  appointed  by  the  Governor  General, 
should  be,  although  this  seems  to  the  undersigned  to  be  an  attempt  to  controi,  by 
provincial  legislation,  the  power  vested  in  the  Governor  General  by  the  British  JS  orth 
America  Act. 

The  most  plausible  argument  offered  in  defence  of  such  legislation  has  been  the 
contention  set  up  in  one  quarter  that,  inasmuch  as  it  is  for  the  provincial  legislatures  to 
say  whether  this  court  shall  be  constituted  or  not,  it  is  proper  for  them  to  say  that  the 
court  shall  be  constituted  provided  judges  of  certain  qualifications  are  appointed  to 
preside  therein.  This  .seems  to  the  undersigned  to  be  erroneous  in  principle.  It  is  an 
attempt  to  provide  that  the  power  of  the  governor  shall  be  exercised  only  sub  modo, 
and  if  the  principle  were  recognized  it  would  be  competent  to  provide  that  provincial 
courts  should  only  be  established,  provided  the  judges  should  be  those  nominated  by  the 
provincial  executive,  or  taken  from  a  class  nominated  by  that  executive. 

Again,  in  reference  to  this  subject,  doubtful  legislation  has  been  adopted  in  nearly 
all  the  provinces  setting  up  courts  with  civil  and  criminal  jurisdiction,  with  judges 
appointed  by  provincial  or  municipal  authority.  In  some  instances,  and  with  respect  to 
some  of  these  tribunals,  it  would  seem  that  the  doubts  as  to  their  constitutionality  have 
been  lessened  or  removed  by  the  Dominion  Parliament,  from  time  to  time,  recognizing 
them,  or  conferring  jurisdiction  upon  them.  As  regards  others  of  them,  the  legislation 
may  still  be  open  to  grave  question,  although  in  most  cases,  as  in  the  case  of  Quebec, 
now  under  consideration,  the  legislatures  have  been  careful  to  avoid  conferring  the  title 
of  "judges"  upon  the  officers  whom  they  have  really  undertaken  to  clothe  with  judicial 
powers. 

In  legislating  upon  this  subject,  the  enactments  have  followed  a  course  which  it 
has  been  difficult  to  control  without  seeming  to  infringe  unnecessarily  on  provincial 
action,  and  without  seeming,  at  least,  to  impugn  a  series  of  provincial  statutes  which 
have  frequently  been  left  to  their  operation.  In  other  instances  the  promoters  of  this 
kind  of  legislation  have  been  disposed  to  assume  that  the  organization  of  a  tribunal  with 
small  civil  and  criminal  jurisdiction  presided  over  by  a  judge  or  magistrate,  appointed 
by  the  provincial  executive,  would  be  within  provincial  authority,  and  that  such  a  tri- 
bunal having  been  established,  its  authoi-ity  and  jurisdiction  could  be  widened  and 
increased  under  the  powers  which  the  provincial  legislatures  possess  to  regulate  the 
administration  of  justice  in  the  province  "including  the  constitution,  maintenance  and 
organization  of  the  provincial  courts  both  of  criminal  and  civil  jurisdiction  and  includ- 
ing procedure  in  civil  matters  in  those  courts." 

A  reference  which  will  presently  be  made  to  reports  of  preceding  Ministers  of 
Justice,  on  this  and  kindred  subjects  will  show  how  necessary  it  seemed  to  the  prede- 
cessors of  the  undersigned,  in  times  past,  to  prevent  encroachments,  by  this  means, 
upon  the  appointing  power  of  the  federal  executive,  and  how  necessary  it  was  deemed 
to  prevent  the  confusion  and  injustice  which  must  ensue  when  a  tribunal  to  which 
suitors  have  resorted  for  justice,  has  decided  upon  the  rights  of  parties  without 
having  had  jurisdiction. 
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The  Order  in  Council  under  review,  in  presenting  to  your  Excellency  what  is 
claimed  to  have  been  the  law,  i*especting  district  magistrates  in  the  province  of  Que- 
bec, before  the  passage  of  the  disallowed  Act,  refers  to  a  series  of  enactments  which  are 
not  unlike  the  class  of  statutes  which  has  last  been  adverted  to. 

In  the  year  1869,  the  legislature  of  Quebec,  by  chap.  23  of  that  year,  declared  that 
the  Lieutenant-Governor  in  Council  might  appoint  one  or  more  persons  to  be  district 
magistrates  with  the  power  of  justices  of  the  peace  and  judges  of  sessions  of  the 
peace.  Their  salary  was  not  to  exceed  $1,200,  and  their  civil  jurisdiction  was  limited 
to  825,  excepting  as  to  tithes,  taxes,  penalties  and  damages  recoverable  under  the  Lower 
Canada  Municipal  Act,  and  under  other  certain  Acts  of  Quebec.  In  these  enumerated 
cases  their  jurisdiction  was  unlimited,  provided  the  defendant  resided  within  the  county 
in  which  the  court  was  held,  or  that  the  debt  was  contracted  therein,  and  the  defendant 
resided  within  the  district. 

The  same  Act  purported  to  confer  power  on  the  Lieutenant  Governor  in  Council  to 
establish  additional  magistrates  in  the  district  of  Saguenay,  with  jurisdiction  up  to 
$200.  This  Act  may  be  contended  to  have  had  validity  as  applying  to  a  provincial 
court  of  lower  rank,  than  any  of  the  courts  in  respect  of  which  the  appointing  power 
has  been  given  to  the  Governor  General  in  Council  by  the  British  North  America  Act, 
or  it  may  possibly  be  sustained  on  other  grounds  which  it  is  unnecessary  to  seek  for  at 
present.  It  cannot  be  supposed,  however,  to  have  had  validity  from  the  fact  that  it 
was  left  to  its  operation  by  the  federal  executive,  although  this  is  almost  the  sole 
ground  on  which  its  validity  is  assumed  in  the  Order  in  Council  under  review.  No 
argument  can  be  drawn  from  this  statute  as  to  the  validity  of  the  disallowed  Act, 
because  the  Act  of  1888  differed  from  it  in  essential  points,  some  of  which  have  already 
been  enumerated  and  may  be  referred  to  hereafter.  The  Act  of  1869,  however,  con- 
tains provisions  which  clearly  illustrate  the  remarks  before  made  as  to  the  disposition  to 
encroach  upon  the  powers  of  the  federal  parliament  and  executive,  in  regard  to  the 
administration  of  justice.  Some  of  its  provisions  would  hardly  be  repeated  by  the 
legislature  now,  in  the  light  which  has  been  thrown  upon  our  constitution  by  twenty 
years  of  experience.  Such  for  example  are  the  pro-sdsions  of  the  9th  section  which  con- 
ferred on  each  of  the  magistrates,  powers  which  the  Parliament  of  Canada  had  declared 
should  be  exercised  only  by  two  justices  of  the  peace,  or  by  certain  other  specified 
ofiicers,  the  district  magistrate  not  being  one  ;  and  section  10,  which  undertook  to 
extend  to  district  magistrates  the  provisions  of  an  Act  of  the  Parliament  of  Canada 
respecting  justices  of  the  peace  ;  also  section  28  which  appropriated  the  moneys  received 
from  penalties,  forfeitures  and  fines  imposed  by  a  district  magistrate  in  such  manner, 
and  at  such  times,  as  the  Lieutenant-Governor  might  direct,  although  the  greater  por- 
tion of  those  fines  and  penalties  would,  according  to  the  Act,  be  recoverable  under 
Dominion  Statutes,  and  belong  to  the  Dominion  of  Canada. 

In  the  next  year,  by  chap.  11,  of  1870,  assented  to  1st  of  February,  1870,  an 
attempt  was  made  to  withdraw  the  meaning  of  the  obviously  objectionable  provisions  of 
the  Act  just  referred  to,  by  adding  a  section  declaring  that  that  Act  should  "  be  con- 
strued as  intended  to  apply  to  such  matters  as  "  were  "within  the  exclusive  control  of 
the  legislature  "  of  the  province,  etc.  Under  ordinary  circumstances  such  a  provision 
would  be  unnecessary.  It  is  obvious  that  no  provincial  statute  can  be  construed  as  ex- 
tending to  anything  outside  of  provincial  powers,  but  the  adoption  of  the  section  was 
somewhat  significant,  and  leads  to  the  belief  that  some  of  the  provisions  referred  to 
were  pointed  out  between  the  sessions  of  1869  and  1870  as  being  objectionable. 

In  the  following  year,  by  chap.  9,  of  1871,  assented  to  23rd  December,  1871,  the 
limit  of  civil  jurisdiction  was  raised  from  $25  to  $50.  Jurisdiction  was  given  to  the 
district  magistrates  in  certain  cases  "  to  annul  or  to  rescind  a  lease,"  and  to  award 
"damages  for  breach  of  the  stipulations  of  the  lease."  Power  was  also  given  to  award 
costs  on  the  tariff  of  the  circuit  court,  and  to  sell  immovables  for  sums  exceeding 
$40,  according  to  the  practice  of  the  circuit  court.  Thus,  the  court  having  been 
established  with  a  magistrate  appointed  by  provincial  authority,  the  process  of  expend- 
ing its  jurisdiction  began. 
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It  went  on  in  the  year  1874,  when,  by  chap.  8,  assented  to  28th  January,  1874, 
it  was  again  enacted,  with  great  particularity,  that  every  district  magistrate  should 
have  the  power  vested  in  one  or  more  justices  of  the  peace  and  of  a  judge  of  sessions, 
and  that  such  magistrate  should  "exercise  all  such  functions  proper  to  a  district 
magistrate,  as  required  or  authorized  by  ainy  Act  or  Acts  of  the  province  of  Quebec,  or 
by  any  law  whatever,"  and  should  "  act  in  any  case  or  manner,  and  in  any  and  every 
manner  authorized  by  the  law,"  By  three  of  the  sections  of  the  same  Act  the  pro- 
visions of  several  statutes  of  the  Parliament  of  Canada  (which  of  course  could  only  be 
extended  by  the  Parliament  of  Canada)  were  extended  for  the  purpose  of  making  the 
meaning  of  the  legislature  clear  to  confer  on  those  officers  the  powers  which  Parliament 
conferred  on  other  officers. 

The  fines  and  penalties  recoverable  before  the  magistrates  were  again  dealt  with  as 
belonging  to  the  province,  and  the  tenure  of  office  was  established,  by  the  provision 
that  removal  from  office  should  not  be  made,  without  the  reasons  assigned  in  an  Order 
in  Council. 

In  the  following  year,  by  chap.  81,  of  1875,  assented  to  24th  December,  1875, 
there  is  a  declaration  that  the  Act  of  1874  had  not  enlarged  the  jurisdiction  of  the 
District  Magistrates'  Courts. 

In  the  following  year,  by  chap.  12,  1876,  assented  to  28th  December,  1876,  the 
jurisdiction  was  altered  in  such  a  way  that  residence  within  the  district  was  not  necessary 
to  jurisdiction  in  some  of  the  exceptional  cases  where  the  jurisdiction  had  been  left  un- 
limited, as  to  amount,  by  the  Act  of  1869,  and  it  was  declared  sufficient  that  the 
defendant  should  live  in  the  province. 

By  chap.  15,  of  1885,  assented  to  9th  of  May,  1885,  in  the  county  of  Gaspe  and 
part  of  the  county  of  Saguenay,  the  civil  jurisdiction  was  raised  to  $99. 

The  extent  to  which  this  court  possesses  jurisdiction,  in  respect  of  the  specially 
enumerated  cases,"  may  be  seen  from  the  fact  that  in  the  suit  of  the  Corporation  of  St. 
Guillaume  vs.  the  Corporation  of  Drummond,  in  1876,  reported  on  appeal  in  7  Revue 
Legale  562,  judgment  was  rendered  for  municipal  taxes  by  the  district  magistrate 
(appointed  by  the  Lieutenant-Governor  in  Council)  for  $1,880.00. 

Finally,  by  the  disallowed  Act,  the  "  District  Magistrates  Court,"  in  so  far  as  the 
district  of  Montreal  was  concerned,  (and  this  includes  the  city  of  Montreal  and  eight 
counties  besides)  having  matured  its  growth  by  being  made  a  court  of  record,  with 
such  extensive  powers,  with  its  judges  holding  office  during  good  behaviour,  and  remov- 
able only  on  the  joint  address  of  the  legislative  council  and  assembly,  with  the  salaries 
of  its  judges  raised  to  $3,000 — all  the  powers  and  jurisdiction  of  the  judges  of  the 
superior  court,  in  respect  of  the  circuit  court,  having  been  conferred  upon  those 
magistrates,  the  new  tribunal,  which  has  been  eighteen  years  in  reaching  maturity,  was 
ready  to  take  the  place  of  the  circuit  court.  The  circuit  court  was  then  abolished 
in  the  district  of  Montreal,  and  the  places  of  its  judges,  commissioned  by  the  Governor 
General,  were  taken  possession  of   by  the  district  magistrates. 

The  veil  was  still  to  be  kept  up  over  the  title  of  the  judicial  officer,  and  had 
"  district  magistrates  "  inscribed  upon  it,  but  it  was  provided  that  this  should  have  no 
legal  eflTect,  by  the  enactment  that,  although  "  district  magistrate  "  might  not  mean 
"judge,"  the  word  "judge"  appearing  everywhere  should  mean  "district  magistrate," 
in  relation  to  the  circuit  court  affiiirs  and  jurisdiction. 

It  seems  to  the  undersigned  evident : — 

(1.)  That  the  government  of  the  province  of  Quebec  are  not  warranted  in  assuming 
that  because  this  series  of  enactments,  in  reference  to  district  magistrates'  courts,  was 
permitted  to  go  on  without  disallowance,  the  statutes  are  therefore  i7itra  vires  of  the 
legislature  of  Quebec. 

(2.)  That  if,  by  a  gradual  increase  of  jurisdiction,  a  new  court  can  be  substituted 
for  the  circuit  court,  the  legislature  would  have  the  right  in  the  same  way  to  go  on 
extending  the  jurisdiction,  until  the  court  was  sufficiently  equipped  to  take  the  place  of 
the  superior  court,  and  that  by  the  same  process  the  executive  of  the  province  could 
obtain  control  of  every  court  in  the  province,  the  same  device,  if  necessary,  being  used 
to  conceal  the  word  "judge." 
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(3.)  That  even  if  this  mode  of  proceeding  by  the  provincial  legislature  be  not 
idtra  vires,  it  should  be  controlled  by  the  power  of  disallowance,  vested  in  your  Excel- 
lency, because  it  eventually  results  in  a  transference  of  the  judge-appointing  power, 
from  the  Dominion  to  the  provincial  executive. 

The  undersigned,  therefore,  cannot  agree  with  the  statement  contained  in  the 
Order  in  Council,  under  consideration,  th  it  because  this  series  of  enactments  was  made 
by  the  province  of  Quebec  "  it  is,  therefore,  evident  that,  before  the  sanction  of  the 
statute  in  question,  the  Lieutenant-Governor  had,  and  that  he  will  have,  after  the  com- 
ing into  force  of  the  disallowance,  the  power  to  appoint  district  magistrates  and  to 
establish  magistrates'  courts  in  every  county,"  ifec,  "  with  the  civil  jurisdiction  already 
mentioned,"  and  that  "in  declaring  the  power  of  appointing  judges,  ultra  vires,  the 
Dominion  authorities  deny  to  the  executive  of  this  province  a  power  it  possesses  and 
has  exercised  since  1869,  that  it  possesses  and  exercises  actually,  and  will  continue  to 
exercise  in  the  future,  by  virtue  of  laws  anterior  to  the  disallowed  statute." 

To  show  that  the  view  hereinbefore  expressed  is  not  a  novel  view  to  take  of  such 
enactments,  and  to  show  likewise  that  the  Government  of  the  province  of  Quebec  is  not 
justified  in  assuming  that  the  federal  executive  admit  the  validity  of  all  Acts  which  it 
leaves  to  their  operation,  and  loses  the  power  of  disallowance  over  similar  statutes 
thereby,  the  following  reference  may  be  made  to  some  of  the  reports  which  have  been 
presented  by  the  predecessors  of  the  undersigned,  on  provincial  legislation  of  this 
character. 

A  statute  of  Ontario,  assented  to  23rd  January,  1869,  chapter  22,  made  provision 
that  judges  of  the  county  courts  of  Ontario  should  hold  their  office  during  pleasure, 
and  should  be  subject  to  be  removed  by  the  Lieutenant-Governor  for  inability,  incapacity 
or  misbehaviour,  and  was  specially  reported  on  by  the  Honourable  Sir  John  A.  Mac- 
donald,  then  Minister  of  Justice,  and  being  referred,  at  his  suggestion,  to  the  law 
officers  of  the  Crown  in  England,  the  latter,  on  the  4th  May,  1869,  reported  that  it 
was  not  competent  for  the  legislature  of  Ontai'io  to  pass  the  Act.  (See  ante,  p/).  83-92^. 
The  report  was  signed  by  Sir  Robert  Collier  and  the  present  Lor-d  Chief  Justice  of 
England.  It  would  seem  that  the  legislature  of  Ontario  had  acted  in  pursuance  of  the 
theory  that  its  powers  to  make  laws  in  relation  to  the  administration  of  justice  in  the 
province,  "  including  the  constitution,  maintenance  and  organization  of  provincial 
court-^,"  involved  the  power  to  limit  the  tenure  of  office,  and  to  constitute  the  court  with 
a  proviso,  in  effect,  that  the  appointing  power  of  the  Governor  General  should  be  exer- 
cised sub  modo. 

The  Minister  of  Justice  of  that  day,  and  the  law  officers  of  the  Crown  in  England, 
maintained  that  that  could  not  be  done. 

On  the  19th  January,  1870,  the  same  Minister  of  Justice  reported  in  favour  of  the 
disallowance  of  the  supply  Bill  of  the  province  of  Ontario,  because  it  supplemented 
the  salaries  of  certain  of  the  judges  of  that  province,  and  the  Act  was  disallowed  accoi'd- 

On  the  14th  April,  1873,  the  same  Minister  of  Justice  took  exception  to  an  Act  of 
Manitoba  imposing  a  fine  upon  judges  for  neglecting  to  perform  any  duty,  and  recom- 
mended that  the  attention  of  the  legislature  of  Manitoba  be  called  to  the  objectionable 
enactment.  In  the  same  report  it  was  recommended  that  the  government  of  Manitoba 
should  be  given  to  understand  that  the  Governor  General  did  not  consent  to  the  limita- 
tion of  his  power  of  selection  of  judges,  contained  in  the  Act  of  Manitoba,  which  pre- 
tended to  define  the  qualifications  of  the  persons  who  should  be  appointed  to  the  bench. 
The  government  of  Manitoba  was  informed  that  the  Governor  General  would  not  feel 
bound  by  that  Act  in  any  appointments  to  the  Bench.  In  approving  that  report  the 
Governor  General  added  in  his  own  hand  the  words,  "  I  conclude  that  the  recommenda- 
tion to  be  conveyed  to  tlie  Lieutenant-Governor  is  sufficient  security  for  the  amendment 
of  these  Acts. 

On  tho  2nd  September,  1874,  the  Honourable  Mr.  Justice  Fournier,  then  Minister 
of  Justice,  commented  on  an  Act  of  the  province  of  New  Brunswick,  chap.  29,  of 
1873,  as  being,  in  fact,  an  appointment  by  local  authority  of  a  judge.     Correspondence 
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led  to  an  amendment  of  that  Act  in  accordance  with  his  view.  On  the  1 8th  November 
1874,  the  same  Minister  of  Justice  reported  that  the  provisions  of  an  Act  of  the 
legislature  of  Ontario,  with  respect  to  the  qualifications  to  be  possessed  by  certain 
judges,  was  ultra  vires,  as  placing  a  limit  on  the  discretion  of  the  Governor  General, 
which  was  not  to  be  found  in  the  British  North  America  Act,  and  he  declared  that  such 
a  provision  was  ineffectual,  and  that  the  Governor  General  would  not  be  bound  by  it. 

On  the  9th  of  March,  1875,  the  same  Minister  of  Justice  recommended  the  disal- 
lowance of  a  statute  of  British  Columbia,  because,  after  the  appointment  of  county  court 
judges  in  particular  districts,  the  statute  reported  on,  empowered  the  Lieutenant- 
Governor  to  appoint  the  place  at  which  the  county  court  judges  should  preside  from 
time  to  time,  the  minister  declaring  that  this  was  practically  assuming  the  power  of  the 
appointment  of  judges,  and  the  Act  was  disallowed  accordingly. 

On  the  13th  October,  1875,  the  Honourable  Edward  Blake,  then  Minister  of  Justice, 
reported  against  a  similar  statute  of  the  same  province.  He  said  that  the  consequence 
of  permitting  the  Act  under  consideration  to  go  into  operation  would  be  to  permit  the 
Lieutenant-Governor  in  Council  to  arrange  the  boundaries  of  these  districts,  and  to  alter 
them  at  his  pleasure,  and  so,  practically,  to  determine,  at  his  pleasure,  the  places  within 
which  the  county  court  judges  should  have  jurisdiction. 

He  contended  that  such  an  enactment  was  objectionable  "  as  the  alterations  there- 
by authorized  might  practically  result  in  the  appointment  by  the  local  government  of 
a  county  court  judge  to  a  new  district  or  judgeship,  thus  transfering  to  the  local 
government  a  part  of  the  power  of  appointment  vested  in  this  government  under  the 
constitution,"  and  he  added,  "so  long  as  the  local  legislature  keeps  within  its  own 
hands  the  division  of  the  districts,  and  the  alteration  of  their  boundaries,  this  govern- 
ment has,  by  virtue  of  the  power  of  disallowance,  some  measure  of  control  over  such 
action;  but  should  this  Act  go  into  operation,  no  such  control  could  thereafter  be 
exercised  here." 

On  the  29th  September,  1877,  the  Honourable  R.  Laflamme,  then  Minister  of 
Justice,  called  attention  to  various  Acts  of  British  Columbia,  relating  "  to  the  gold 
commissioner  and  his  powers  as  judge  of  the  mining  court,  and  to  the  danger  of  allow- 
ing legislation,  which  increases  from  time  to  time,  the  jurisdiction  of  the  court,  the 
judge  of  which  has  not  been  appointed  by  the  Governor  General." 

He  proceeded  to  relate  the  various  Acts  by  which  the  jurisdiction  was  gradually 
accumulated  until,  in  the  opinion  of  the  Minister,  the  court  had  at  length  become,  by 
five  successive  enactments,  a  court  within  the  meaning  of  the  96th  section  of  the  British 
North  America  Act. 

He  thought  it  was  not  "  necessary,  in  order  to  bring  a  court  under  the  provisions  of 
this  section,  that  it  should  be  called  by  the  particular  name  of  '  superior,'  '  district ' 
or  '  county  court,'  "  and,  although  he  did  not  recommend  the  disallowance  of  the  statute, 
he  recommended  its  repeal  or  amendment  by  the  provincial  authorities,  and  expressed 
this  view :  "  It  will  be  readily  seen  how  easy  it  would  be  for  the  local  legislature,  by 
gradually  extending  the  jurisdiction  of  tliese  mining  courts,  and  by  curtailing  the 
jurisdiction  of  the  county  court,  or  supreme  court,  as  now  established,  to  bring  within 
their  own  reach,  not  only  the  administration  of  justice  in  the  province,  but  also  prac- 
tically the  appointment  of  the  judges  of  the  courts  in  which  justice  is  administered." 

On  the  3rd  October,  1877,  the  same  minister  reported  against  an  enactment  of  the 
province  of  Ontario  to  provide  that  the  stipendiary  magistrate  of  the  territorial 
district  of  Muskoka,  Parry  Sound  and  Thunder  Bay  should  act  as  a  division  court 
judge,  with  like  jurisdiction  and  powers,  as  were  possessed  by  county  court  judges  in 
division  courts  in  th  counties,  as  being  in  conflict  with  the  96th  section  of  the  British 
North  America  Act. 

He  refrained  from  reannmending  disallowance  of  the  Act,  as  Acts  previously  passed 
by  the  provincial  legislature  conferring  certain  judicial  powers  in  civil  matters  on 
stipendiary  magistrates,  in  relation  to  division  courts  of  Ontario,  had  been  left  to  their 
operation,  and  those  powers  had  been  substantially  extended  by  the  Act  then  under  his 
review,  but  he  pointed  out  that  the  same  danger  which  had  received  his  notice  in  the 
case  of  British  Columbia  might  ensue  from  this  class  of  legislation. 
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The  jurisdiction  of  the  court  which  he  referred  to  only  reached  $100,  excepting 
when  the  consent  of  parties  was  given  for  the  disposal  of  cases  of  larger  amount.  He 
took  special  exception,  however,  to  the  provision  that  all  enactments  from  time  to  time 
in  force  in  Ontario,  relating  to  division  courts  in  counties,  should  apply  to  the  division 
courts  of  these  districts,  stating  that  while  it  might  be  "  quite  within  the  legislatui'e  of 
Ontario  to  increase  the  jurisdiction  of  the  division  courts  in  counties,  as  such  courts 
are  now  presided  over  by  judges  appointed  by  the  Dominion."  The  attempt  to  exercise 
that  power  in  relation  to  division  courts  presided  over  by  judges  appointed  by  Ontario 
would  be  objectionable,  and  he  intimated  that  the  Act  would  be  disallowed  unless 
amended.  The  same  objection  was  conveyed  in  a  report  of  the  same  minister  in 
reference  to  New  Brunswick  legislation  on  22nd  December,  1877. 

On  the  14th  June,  1879,  Chief  Justice  McDonald,  then  Minister  of  Justice,  took 
exception  to  an  Act  of  Prince  Edward  Island,  which  allowed  a  small  fee  for  costs  taxed 
by  the  county  court  judge,  as  being  a  breach  of  the  provisions  of  the  British  North 
America  Act  in  relation  to  the  emoluments  of  judges. 

On  the  20th  January,  1880,  the  same  minister  called  attention  to  an  Act  of  On- 
tario, in  amendment  of  a  similar  Act  to  that  relating  to  the  territorial  districts  of 
Muskoba,  Parry  Sound  and  Thunder  Bay  This  Act  gave  the  appointment  of  the 
judge  to  the  Lieutenant-Governor,  fixed  the  salary  and  enlarged  the  civil  jurisdiction, 
but  was  not  different  in  principle  from  the  statute  which  had  been  commented  on  in 
1877.     This  Act  was  disallowed. 

On  the  30th  January,  1882,  Sir  Alexander  Campbell,  then  Minister  of  Justice, 
reported  that  an  Act  of  Ontario  (chap.  5,  1881)  consolidating  the  superior  courts, 
and  establishing  a  uniform  system  of  pleading,  practice,  etc.,  contained  provisions  which 
appeared  to  lie  ultra  vires,  as  being  in  effect  an  assumption  of  the  appointing  power,  by 
the  provincial  legislature,  and  he  caused  commissions  to  be  issued  to  the  judges,  on  the 
reorganization  of   those  courts,  in  order  to  place  their  authority  beyond  question. 

In  the  same  report  he  took  exceptioii  to  a  provision  to  constitute  the  judges  of  the 
county  courts,  official  referees  and  local  masters. 

On  the  Sth  May,  1883,  the  same  minister  called  attention  to  the  legislation  of  the 
province  of  British  Columbia,  conferring  jurisdiction  on  gold  commissioners  appointed 
by  the  Lieutenant-Governor  of  British  Columbia,  and  the  Act  was  disallowed. 

In  a  report  of  the  13th  April,  1887,  the  undersigned  felt  himself  obliged  to  state 
that  the  provision  of  a  Manitoba  statute,  to  the  effect  that  for  certain  misconduct  the 
county  court  judge  should  forfeit  his  office,  was  ultra  vires  of  the  provincial  legis- 
lature. 

The  contention  is,  however,  made  in  the  Order  in  Council  under  review  that  the 
court  of  appeal  of  the  province  of  Quebec  has  recognized,  as  constitutional  and  ultra 
vires,  in  two  cases,  the  legislation  for  the  appointment  of  such  district  magistrates. 

One  of  the  supposed  cases  referred  to  is  that  of  the  Corporation  of  St.  Guillaume 
vs.  Corporation  of  Drummond  (7  Revue  Legale,  562).  It  seems  remarkable  to  the 
undersigned  that  reference  should  have  been  made  to  this  case  for  this  purpose,  especi- 
ally by  the  emphatic  statement  that  the  judgment  of  the  judge  of  first  instance  was 
unanimously  confirmed  in  the  court  of  appeal,  by  Judges  Tessier,  Monk,  Sanljorn  and 
Ramsay.  The  most  careful  scrutiny  of  this  case  fails  to  detect  anything  to  bear  out 
the  statement  that  in  that  judgment  the  enactments  for  the  appointment  of  the  district 
magistrates  was  "  recognized  as  constitutional  and  intra  vires."  A  judgment  had  been 
rendex-ed  by  Mr.  Justice  Plamondon  for  $1,880.  An  appeal  was  asserted  (1)  on  the 
ground  that  the  judge  was  himself  liable  to  contribute  to  the  defendant  corporation 
towards  any  amount  for  which  judgment  might  be  given,  and  that  he  had  been  recused, 
and  (2)  that  the  amount  claimed  was  above  the  jurisdiction  of  the  court. 

The  judgment  on  the  appeal  was  delivered  by  Sanborn  J.  on  these  two  points  only, 
and  the  question  of  intra  vires  and  constitutionality  of  the  legislation  was  not  raised, 
considered,  or  even  referred  to. 

The  second  case  on  which  reliance  is  placed  is  that  of  Regina  vs.  Horner  in  1876 
(2  Cartwright's  cases,  317),  and  the  brief  judgment  delivered  throws  no  light  upon  the 
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question.  The  court  (per  Ramsay  J.)  while  admitting  that  difficulties  might  exist,  "as 
to  the  conflict  of  the  powers  as  an  abstract  question,"  the  difficulty  was  practically  dis- 
posed of  by  the  case  of  Regina  vs.  Coote  (L.  R.  4  P.  C.  599).  The  court  (per  Ramsay 
J.)  stated  :  "  The  case  of  Coote,  decided  in  the  Privy  Council,  directly  recognizes  the 
power  of  the  local  legislature  to  create  new  courts  for  the  execution  of  criminal  law,  as, 
also,  the  power  to  nominate  magistrates  to  sit  in  such  court.  We  have,  therefore,  the 
highest  authority  for  holding  that  generally  the  appointment  of  magistrates  is  within 
the  power  of  the  local  executives.  So  much  being  established,  almost  all  difficulty 
disappears."  Turning  now  to  the  case  of  Regina  vs.  Coote,  which  the  Quebec  court  of 
Queen's  Bench  had  relied  on  as  solving  all  difficulties,  as  to  the  conflict  of  powers,  it  is 
matter  of  regret  to  find  that  it  really  has  no  bearing  on  that  subject  whatever.  The 
single  passage  in  that  judgment  which  bears  upon  any  constitutional  question  is  con- 
tained in  the  following  abstract  from  the  judgment  delivered  by  Sir  Robert  Collier : 
"  The  objection  taken  at  the  trial  appears  to  have  been  that  to  constitute  such  a  court 
as  that  of  the  '  fire  marshal '  was  beyond  the  power  of  the  provincial  legislature,  and 
that  consequently  the  depositions  were  illegally  taken.  Subsequently  other  objections 
were  taken  in  arrest  of  judgment  and  the  question  of  the  admissibility  of  the  depositions 
was  reserved.  It  was  held  by  the  whole  court  (in  their  Lordships'  opinions  rightly), 
that  the  constitution  of  the  court  of  the  '  fire  marshal,'  with  the  powers  gi\"en  to  it, 
was  within  the  competency  of  the  provincial  legislature." 

There  was  no  contention  at  the  argument,  and  no  decision  by  the  court,  as  was 
supposed  by  Mr.  Justice  Ramsay,  that  the  "  power  to  nominate  magistrates  to  sit  in 
such  courts,  is  within  the  power  of  the  local  executive."  No  solution,  therefore,  of 
the  difficulty  noticed  by  the  court  of  Queen's  Bench  in  the  case  of  Regina  vs.  Horner  is 
to  be  found  in  the  decision  of  the  Privy  Council  in  Regina  vs.  Coote. 

The  fact  is  that  the  statute  then  under  review  created  officers  called  "tire  marshals" 
with  the  power  of  making  investigations  concerning  fires,  and  their  power,  in  so  far  as 
it  came  under  the  consideration  of  the  judicial  committee,  was  merely  that  of  summoning 
witnesses,  and  of  committing  suspected  persons  for  trial.  How  then  could  it  have  been 
supposed  that  this  was  a  decision,  even  in  favour  of  the  principle  that  local  legislatures 
could  "  create  new  courts  for  the  execution  of  the  criminal  law,"  as  stated  by  Mr. 
Justice  Ramsay,  much  less  a  decision  affirming  the  power  of  the  local  authorities  to 
appoint  the  judges  to  sit  in  such  courts  ?  The  power  to  "  create  new  courts  for  the  exe- 
cution of  the  criminal  law,"  was  expressly  conferred  by  the  British  North  America  Act, 
and,  fortunately,  does  not  rest  on  the  case  of  Regina  vs.  Coote.  As  to  the  suggestion 
that  the  local  legislature  had  even  attempted,  by  the  Act  then  under  consideration,  to 
"  create  a  new  court  for  the  execution  of  the  criminal  law,"  it  is  not  only  apparent  from  the 
reference  of  the  judicial  committee  that  no  such  attempt  had  been  made,  but  the  Court 
of  Queen's  Bench  itself  had  decided,  in  1872,  {ex  parte  Dixon  2  Bevue  Critique,  231) 
that  the  statute  in  question  had  no  connection  with  criminal  procedure. 

The  only  remaining  passages  in  the  judgment  of  Regina  vs.  Horner  are  an  attempt 
to  work  out  the  theory  on  which  it  was  imagined  that  the  case  of  Regina  vs.  Coote  had 
been  decided,  and  the  case  altogether  may  be  considered  as  far  from  a  conclusive  author- 
ity, without  disrespect  for  the  eminent  tribunal  which  pronounced  the  decision.  The 
decision,  whatever  its  value,  only  had  in  view  the  district  magistrates  court  as  it  existed 
in  1876. 

Having  put  forward  these  two  cases  as  the  only  ones  which  could  be  relied  as 
judicial  confirmation  of  any  Act  of  the  character  of  that  which  has  been  disallowed,  the 
Order  in  Council  proceeds  to  set  up  the  contention  that  similar  laws  are  in  force  in  all 
the  provinces  of  the  Dominion. 

If  that  contention  were  correct  in  point  of  fact  it  would  hardly  have  much  bearing 
on  the  question  of  constitutionality.  But  it  is  not  correct.  One  instance  given  in  the 
Order  in  Council  is  a  statute  of  the  province  of  New  Brunswick  which  provides  for  the 
establishment  of  "  pari.sh  courts  "  with  civil  jurisdiction  up  to  $40.  This  New  Bruns- 
wick statute,  it  must  be  admitted,  is  similar  to  a  number  of  other  provincial  statutes, 
but  it  differs  in  all  the  points  to  which  importance  has  been  given  in  the  previous  parts 
of  this  report,  from  the  disallowed  statute. 
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Reference  is  made  in  the  Order  in  Council  under  review,  to  a  decision  of  the  Supreme 
Court  of  New  Brunswick  in  the  case  of  Ganong  vs.,  Bayley  (1  Pugsley  and  Burbidge, 
324)  as  sustaining  the  "Parish  Courts"  Act. 

The  undersigned  desires  not  to  be  understood  as  undertaking  to  discuss  here  the 
legality  of  statutes  like  the  New  Brunswick  statute  just  referred  to.  The  wide  differ- 
ence which  has  already  been  pointed  out  between  those  statutes  and  the  dis- 
allowed Act,  as  to  criminal  jurisdiction,  as  to  the  extent  of  the  civil  jurisdiction,  and  as 
to  the  attempt  to  transfer  certain  of  the  powers  of  the  Superior  Court  judges  to  pro- 
vincially  appointed  judges,  makes  it  unnecessary  to  enter  upon  such  a  discussion,  but  it 
may  be  proper  that  he  should  notice  the  New  Brunswick  decision  just  mentioned,  because 
it  may  be  supposed  that  although  the  statutes  wei-e  different,  the  principles  affirmed  by 
the  court  may  have  been  sufficientl}'  wide  to  cover  the  disallowed  statute,  as  well  as  the 
statute  of  New  Brunswick  which  was  then  bein>j:  considered.  The  question  before  the 
court  was  whether  the  New  Brunswick  Act  (39  Vic,  chap.  5),  intituled  "  An  Act  to 
establish  Parish  Courts,"  was  idtj-a  vires  of  the  local  legislature,  as  to  the  section  which 
provided  that  the  commissioners  (who  are  the  judges  in  those  courts),  should  be  appointed 
by  the  Lieutenant-Governor  in  Council. 

As  already  stated,  the  parish  court  was  a  court  for  the  recovery  of  debts  under 
$40.  Two  of  the  judges  of  the  Supreme  Court  of  New  Brunswick,  out  of  five,  denied 
the  validity  of  the  enactment.  Two  of  the  judges  who  affirmed  the  validity  of  the  enact- 
ment, did  so  on  the  ground  that  all  the  power  of  the  provincial  legislature  and  executive 
which  existed  before  the  union  of  the  provinces  remained  to  the  provincial  legislatui'e 
and  executive  after  the  union,  except  in  so  far  as  altered  by  the  provisions  of  the 
Union  Act. 

This  principle,  without  which  there  would  not  have  been  a  majority  of  the  court 
to  uphold  the  provision  of  the  Parish  Court  Act,  would  not  now  be  affirmed  since  the 
judicial  committee  of  the  Privy  Council  (as  well  as  other  tribunals),  has  so  clearly 
established  that  no  powers  are  possessed  by  the  provincial  legislatures,  except  such  as 
are  conferred  by  section  92  of  the  British  North  America  Act  and  that  all  other  powers 
are  vested  in  the  Parliament  of  Canada.  It  may  be  that  such  statutes  as  that  regard- 
ing the  parish  courts  are  intra  vires  the  provincial  legislature  without  the  disallowed 
statute  being  so,  but  if  they  are  inti'a  vires,  it  can  hardly  be  from  the  weight  of  the  New 
Brunswick  decision  just  quoted,  or  from  the  reasoning  given  by  the  majority  of  the 
court. 

Another  of  the  statutes  referred  to  in  the  Order  in  Lc  uncil  as  being  similar  to  the 
disallowed  Act  is  one  passed  by  the  legislature  of  Ontario,  and  which  conferred 
jurisdiction  on  stipendiary  magistrates  in  territorial  and  temporary  judicial  districts. 

The  undersigned  has,  however,  already  shown  that  the  provisions  of  this  Act  were 
distinctly  excepted  to  in  the  report  of  the  Honourable  Mr.  Laflamme,  and  that  a 
request  was  made  that  it  should  be  repealed  before  the  time  for  disallowance  should 
expire,  that  that  request  was  unheeded,  and  that  a  subsequent  enactment  of  a  like 
character,  but  going  a  little  farther  in  conferring  jurisdiction,  was  disallowed.  Legisla- 
tion of  that  kind  has  not  been  continued  in  Ontario,  but  the  legislature  has  in  recent 
years  avoided  doubtful  ground  by  establishing  the  court,  merely,  and  leaving  the 
■eppointment  of  the  judge  to  the  Dominion  executive. 

The  Order  in  Council  now  under  consideration,  after  presenting  the  reasoning 
which  has  been  herein  reviewed,  with  regard  to  the  constitutionality  of  the  disallowed 
Act,  proceeds  to  give  a  statement  of  facts  which  seems  to  the  undersigned  to  have  no 
bearing  upon  that  question  and  no  relevancy  to  the  question  of  disallowance.  It 
refers  to  the  fact  that  in  1887  the  legislature  of  Quebec  authorized  the  appointment  of 
two  additional  judges  of  the  superior  court,  and  calls  your  Excellency's  attention  to  the 
fact,  according  to  a  principle  acknowledged  by  the  Dominion  authorities,  and  especially 
by  the  Right  Honourable  the  First  Minister,  in  a  speech  in  Parliament  in  1880,  that  the 
wish  of  the  provincial  legislature  on  such  a  subject  should  be  respected.  On  this  point 
there  need  be  no  controversy.  A  representation  made  by  a  provincial  legislature  as  to  the 
necessity  for  an  increase  in  the  number  of  judges,  or  on  any  other  subject,  is  entitled  to 
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very  great  respect,  and  it  was  not  necessary,  in  order  to  obtain  this  admission,  that  the 
speech  of  the  first  minister,  made  under  widely  different  circumstances  from  those 
presented  in  the  province  of  Quebec,  and  in  relation  to  a  state  of  affairs  in  British 
Columbia  on  which  the  opinion  of  the  provincial  legislature  was  peculiarly  important 
as  thera  was  but  little  question  as  to  the  facts,  (the  controversy  turning  largely  on  a 
matter  of  opinion  as  to  the  best  policy  to  be  pursued  in  organizing  the  judicial  staff  of 
that  province)  should  be  referred  to. 

Without  digressing  into  a  consideration  of  the  weight  which  the  representations  of 
the  provincial  legislature  should  have,  under  various  sets  of  circumstances  that  may 
arise,  the  undersigned  would  suggest  that,  inasmuch  as  the  authority  for  the  appoint- 
ment of  judges  of  the  rank  provided  for  in  the  Quebec  Act  of  1887  is  vested  in  your 
Excellency,  and  the  provision  for  the  salaries,  allowances  and  pensions  for  such  judges 
can  alone  be  made  by  Parliament,  the  responsibility  of  recommending  the  necessary 
provision  to  Parliament  is  not  wholly  removed  from  your  Excellency's  advisers  by  the 
action  of  the  provincial  legislature.  It  would  seem  proper  that  your  Excellency's 
advisers  should  be  informed  of  the  facts  which  make  the  appointment  of  additional 
judges  necessary,  so  that  they  may  present  to  Parliament  sound  reasons  if  any  exist,  for 
the  increased  expenditure  asked  for.  This  has  not  been  done  by  the  executive  of 
Quebec  since  the  passage  of  the  Act  of  1887,  but  nevertheless  in  the  session  of  Parlia- 
ment of  1888,  provision  was  made,  at  the  request  of  your  Excellency's  advisers,  for  one 
of  the  two  additional  judges,  and  the  appointment  of  that  one  had  already  been  made 
when  the  Order  in  Council  under  review  was  passed. 

It  may  be  that  a  careful  examination  of  the  fa,cts  and  statistics  connected  with  the 
administration  of  justice  in  the  province  of  Quebec,  will  make  it  proper  that  Parliament 
should  provide  before  long  the  salary  of  the  other  judge  for  whom  a  place  was  made  by 
the  Quebec  Act  of  1887.  If  so,  the  undersigned  will  esteem  it  an  agreeable  duty  to  re- 
commend compliance  with  the  wish  implied  in  the  passage  of  that  Act,  and  he  does  not 
desire  to  be  regarded  as  wanting  in  respect  for  the  representations  of  the  Quebec  legis- 
lature because  he  has  deemed  it  his  duty  to  advise  that  a  statute  which  he  believes  to 
be  in  excess  of  the  powers  of  that  legislature  should  not  be  allowed  to  go  into  operation. 
It  seems  unnecessary  to  say,  however,  that  the  fact  of  a  provincial  legislature  having 
done  its  part  towards  enlarging  the  number  of  judges,  and  the  circumstance,  if  such 
exists,  of  additional  judges  being  needed,  cannot  justify  the  attempt  on  the  part  of  the 
provincial  legislature  to  seize  the  appointing  power.  Yet  such  seems  to  be  one  of  the 
reasons  put  forward  in  justification  of  the  disallowed  Act. 

The  Order  in  Council  of  the  Quebec  Government  then  proceeds  to  show  that  the 
legislative  assembly  of  Quebec  in  passing  the  disallowed  Act,  adopted  a  resolution 
"  that  the  new  district  magistrates  should  only  be  appointed  one  month  after  that  Act  " 
should  have  been  "  assented  to,"  in  order  to  allow  the  federal  government  to  "  appoint 
the  tvvo  additional  judges  whose  appointment  had  been  authorized,"  and  should  not  be 
appointed  if  the  increase  in  the  number  of  superior  court  judges  should  be  made. 
The  Order  in  Council  then  goes  to  show  that  on  the  14th  of  July  last,  copies  of  the 
disallowed  Act  and  of  the  resolution  just  referred  to,  were  transmitted  to  the  Minis- 
ter of  Justice  by  the  Attorney  General  of  Quebec,  that  the  proclamation  putting  the 
Act  into  force  was  made  on  the  30th  August  only,  and  the  appointment  of  the  district 
magistrates  was  made  only  on  the  30th  August  last. 

The  oVjject  of  these  statements  seems  to  be  to  present  a  complaint,  that  the  action 
of  your  Excellency's  advisers  in  deciding  to  recommend  the  disallowance  of  the  Act  of 
1888,  was  unduly  delayed  and  that  the  Quebec  executive  were  in  consequence  allowed 
to  proceed  to  the  appointment  of  the  magistrates  on  the  assumption  that  the  additional 
superior  court  judges  would  not  lie  appointed,  and  chat  the  provincial  Act  would  be 
left  to  its  operation. 

This  complaint,  if  the  undersigned  is  right  in  assuming  that  such  a  complaint  is 
intended,  appears  to  be  founde<l  on  a  misapprehension  of  the  facts.  The  Act  was  as- 
sented to  by  the  Lieutenant-Governor  of  Quebec  on  the  12th  July,  1888.  It  contained 
no  provision  as  to  the  date  when  it  should  come  into  force.     Chapter  4,  of  the  Quebec 
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statutes  of  1871,  provides  (and  it  is  re-enacted  by  Revised  Statutes,  1888,  art.  5),  that 
a  statute  of  that  province  "  whenever  its  commencement  is  not  otherwise  therein  pro- 
vided for  shall,  if  it  be  not  reserved,  come  into  and  be  in  force,  on  and  from  the  sixtieth 
day  after  the  day  on  which  it  was  assented  to."  The  disallowed  Act,  therefore,  even 
without  any  interference  by  the  federal  executive,  could  not  come  into  effect  until  the 
10th  day  of  September,  1888,  and  the  executive  of  Quebec  would  not  have  power,  until 
that  date,  to  issue  the  proclamation  abolishing  the  circuit  court,  or  to  appoint  the  dis- 
trict magistrates  or  to  do  any  other  of  the  matters  provided  for  by  the  disallowed  Act. 
Notwithstanding  this,  the  proclamation  was  issued  and  the  magistrates  were  appointed 
eleven  days  before  that  date. 

Your  Excellency's  advisers  could  hardly  have  assumed  that  the  executive  of  Que- 
bec would  desire  to  do,  before  the  30th  August,  acts  which  they  were  only  empowered 
to  do  on  the  10th  of  September  at  the  earliest. 

That  your  Excellency's  advisers  did  not  unduly  delay  their  action  in  respect  to  the 
disallowed  Act,  is  further  apparent  from  the  following  circumstances  :  the  authentic 
copy  of  the  disallowed  Act,  on  which  authentic  copy  alone  action  has  to  be  taken,  if 
taken  at  all,  in  respect  of  disallowance,  was  only  received  by  the  Secretary  of  State,  and 
referred  to  the  undersigned  on  the  8th  day  of  August  last.  Although  the  time  for  dis- 
allowance would  not  expire  for  twelve  months  from  the  latter  date,  the  report  of  the 
undersigned  was  made  on  the  3rd  day  of  September,  and  your  Excellency  was  pleased 
to  approve  thereof,  and  to  order  the  disallowance  of  the  Act,  on  the  7th  day  of  Septem- 
ber, Immediately  afterwards,  the  undersigned  sent,  by  telegraph,  an  intimation  to  the 
First  Minister  of  Quebec,  that  this  had  been  done,  in  consequence  of  that  gentleman 
having  requested  the  undersigned  to  give  him  the  earliest  possible  information  as  to  the 
action  which  would  be  taken  in  reference  to  the  statute. 

The  Quebec  Order  in  Council  next  proceeds  to  state  a  grievance  which  seems  to 
differ  materially  from  the  one  just  noticed,  inasmuch  as  it  is  a  complaint  that  in  dealing 
with  the  disallowed  Act,  your  Excellency's  advisers  acted  with  too  much  expedition. 
Reference  is  therein  made  to  a  memorandum  of  the  Minister  of  Justice,  dated  on  the 
9th  day  of  June,  1868,  recommending  the  course  which  should  be  pursued  in  reference 
to  a  review  of  the  provincial  statutes,  and  the  government  of  Quebec  declares  that  in 
the  present  case  of  disallowance  those  rules  have  not  been  observed. 

The  only  rule  to  which  this  complaint  can  refer,  by  any  possibility,  is  the  follow- 
ing :— 

"  That  where  a  measure  is  considered  only  partially  defective,  or  where  objection- 
able as  being  prejudicial  to  the  general  interests  of  the  Dominion,  or  as  clashing  with 
its  legislation,  communication  should  be  had  with  the  provincial  government  with  re- 
spect to  such  measure,  and  that  is  such  case  the  Act  should  not  be  disallowed  if  the 
general  interests  permit  such  a  course,  until  the  local  government  has  had  an  oppor- 
tunity of  considering  and  discussing  the  objections  taken  and  the  local  legislature  has 
also  an  opportunity  of  remedying  the  defects  found  to  exist." 

The  undersigned  does  not  understand  that  the  adoption  of  these  general  rules  in 
1868  in  any  way  limited  or  controlled  the  exercise  of  your  Excellency's  power  of  dis- 
allowance. They  were  suggestions  for  the  guidance  of  the  Minister  of  Justice  of  that 
time,  and  for  his  successors  in  office,  and  in  so  far  as  provincial  governments  were  con- 
cerned, they  were  merely  indications  of  a  line  of  action  which  your  Excellency's 
advisers  at  that  period  thought  suitable  to  be  adopted.  They  were  not  in  any  sense  an 
agreement  with  provincial  governments,  and  at  any  time  when  they  may  be  departed 
from  it  would  seem  that  the  provincial  executives  have  no  reason  to  complain  of  the 
exercise  of  your  Excellency's  powers  by  any  other  method.  In  the  present  instance,  it 
seems  apparent  that  the  complaint  or  departure  from  these  rules  is  hardly  well  founded. 
It  can  hardly  be  contented  that  in  dealing  with  the  objectionable  statute,  the  provincial 
executive  was  at  liberty  to  proceed  with  the  utmost  expedition,  but  that  the  federal 
executive  was  bound  to  pursue  a  course  of  remonstrance  and  delay  which  would  have 
led  to  gr^-at  confusion  and  public  inquiry  if  the  view  held  by  the  federal  executive  was 
right.     It  can  hardly  be  contended  that  if  your  Excellency's  advisers   thought  the  im- 
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portant  provisions  of  the  disallowed  Act  to  be  unconstitutional,  and  in  excess  of  the 
powers  of  the  legislature,  they  should  have  allowea  the  Act  to  be  proclaimed,  the 
judges  to  be  appointed  by  the  Lieutenant-Governor,  the  circuit  court  to  be  abolished  by 
proclamation,  the  new  tribunal  to  exercise  its  large  powers  in  a  great  section  of  the 
province  of  Quebec  without  authority,  suitors  to  be  involved  in  expense,  judgments  to 
be  rendered  and  enforced  seizures  made,  property  sold,  personal  liberty  restricted,  while 
your  Excellency's  advisers  would  be  remonstrating  with  the  provincial  executive  and 
waiting  for  the  legislative  session  of  1869,  in  order  to  give  that  legislature  "  an  oppor- 
tunity of  remedying  the  defects  found  to  exist." 

It  seems  to  the  undersigned  that,  quoting  the  language  of  the  rule  which,  it  is 
claimed,  was  violated,  "  the  general  interests  "  did  not  "  permit  such  a  course." 

Under  the  circumstances  which  the  undersigned  has  presented  in  this  report,  he 
ventures  to  submit  that  the  government  of  Quebec  was  under  an  erroneous  impression 
in  supposing  that  in  disallowing  the  District  Magistrates'  Act  of  1888,  your  Excel- 
lency's government  was  actuated  by  any  disposition  whatever  to  limit  the  actual  right 
of  that  province  "  to  adopt  any  law  deemed  necessary  for  the  good  government  and 
prosperity  of  the  province,  within  the  limits  of  its  powers  and  attributes." 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


His  Honmir  the  Lieutenant-Governor  of  Quebec  to  the  Secretary  of  State  : 

Government  House,  Quebec,  1st  March,  1889. 

Sir, — I  have  the  honour  to  transmit  you  herewith,  for  the  consideration  of  his 
Excellency  the  Governor  General,  a  report  of  the  Attorney  General  of  the  province  of 
Quebec,  approved  by  my  executive  council  respecting  the  disallowance  of  the  Act 
establishing  the  magistrates'  courts  for  the  city  of  Montreal. 

I  have,  kc, 

A.  R.  ANGERS, 

Lieutenant-Governor. 


Report  of  the  Hon.  the   President  of  the  Executive    Council   of  Quebec,  approved  by 
His  Honour  the  Lieutenant-Governor  in  Council,  on  the  Ist  March,  1S89. 

The  undersigned  has  the  honour  to  report  : 

That  he  has  had  under  consideration,  a  report  of  the  Minister  of  Justice  of 
Canada,  approved  by  his  Excellency  in  Council  on  the  22nd  of  January  last,  in  reply 
to  a  despatch  of  his  Honour  the  Lieutenant-Governor  of  Quebec,  of  the  2nd  October 
last. 

The  undersigned  does  not  propose  to  enter  into  a  discussion  of  the  several  pre- 
cedents quoted  in  the  above  report  concerning  the  disallowance  of  the  Act  ci-eating 
magistrates'  courts  for  the  city  of  Montreal :  he  will  simply  confine  himself  to  remark, 
that  as  long  as  judgments  of  the  court  of  appeal,  which  is  the  highest  court  in  this 
province,  have  not  been  set  aside  by  a  higher  tribunal,  he  considers  them  as  the  law  of 
the  country,  and  believes  they  should  receive  due  consideration  from  the  Minister  of 
Justice. 

The  undersigned  takes  issue  with  the  said  report,  principally  on  the  following 
points : — 

The  said  report  assumes  that  a  local  legislature  has  no  right  to  determine  the 
qualifications  of  the  judges  of  the  courts  which  it  may  create. 

That  opinion  is  based  on  Sec.  98  of  the  British  North  America  Act  of  1867.  The 
argument  is  this  : 
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By  that  section  it  is  enacted  that  the  judges  of  the  courts  of  Quebec  shall  be 
selected  from  the  bar  of  that  province.  The  undersigned  is  of  opinion  that  that 
section  has  no  bearing  on  the  question,  because  of  the  circumstances  under  which  this 
section  was  enacted.  By  the  law  which  was  in  force  at  the  time  of  Confederation,  the 
legislature  of  the  then  province  of  Canada  had  the  right  to  constitute,  maintain  and 
abolish  courts  of  justice  having  civil  and  criminal  jurisdiction,  and  the  executive  of 
Canada  had  the  power  to  appoint  the  judges  of  the  said  courts,  and  to  remove  them 
under  the  limitations  prescribed  by  the  constitution  then  in  existence. 

By  the  British  North  America  Act  of  1867,  the  several  powers  heretofore  belonging 
exclusively  to  the  legislature  of  Canada  and  to  the  executive  power  of  Canada,  was 
distributed  between  the  new  legislative  bodies  and  the  executive  authorities  created  by 
the  Act  of  1867. 

The  Act  gave  the  power  to  create,  maintain  and  abolish  courts  of  justice  of  civil 
and  criminal  jurisdiction  to  the  provincial  legislatures.  By  giving  them  such  power, 
the  Act  impliedly,  gave  them  the  power  to  determine  the  qualifications  of  the  judges  to 
be  appointed  to  hold  these  courts.  If  they  had  not  that  power,  their  power  to  constitute 
the  courts  would  be  perfectly  nugatory  ;  it  would  amount  simply  to  a  request  to  the 
Federal  Government  to  appoint  judges  for  certain  purposes.  Section  98  is  not  opposed 
to  this  opinion.  It  is  true,  that  it  enacts  that  the  judges  of  the  courts  of  Quebec  shall 
be  selected  from  the  bar  of  the  province,  but  this  was  a  temporary  provision  rendered 
necessary  by  the  appointing  power  conferred  on  the  federal  executive.  There  is  no 
opposition  between  section  92,  subsection  14  and  section  98.  By  section  92,  subsection 
14,  the  local  legislature  are  empowered  to  constitute,  maintain  and  organize  courts  of 
civil  and  criminal  jurisdiction,  and  to  determine  the  qualifications  of  the  judges  who 
shall  sit  in  those  courts.  As  soon  as  they  have  made  a  provision  for  creating  a  court 
and  have  determined  the  qualifications  of  the  judges  to  sit  therein,  the  federal 
executive  is  bound  by  their  enactments  :  but  as  long  as  the  local  legislature  has  not 
determined  otherwise,  the  only  qualifications  of  the  judges  that  are  to  be  appointed  by 
the  federal  executive,  provided  for  by  section  98,  are,  that  they  must  be  taken  from  the 
bar  of  that  province. 

Therefore,  section  98  is  not  intended  to  limit  the  general  power  of  the  local 
legislatures  to  determine  the  qualifications  of  the  judges  to  sit  in  the -courts  by  them 
created,  but  is  only  intended  to  detex-mine  the  qualifications  of  the  judges  appointed  to 
sit  in  those  courts,  when  these  qualifications  have  not  been  expressly  determined  by  the 
legislatures  creating  such  courts. 

The  undersigned  also  joins  issue  with  the  contention  of  the  report  of  the  Minister 
of  Justice  referred  to,  which  says  that  the  local  legislature  of  the  province  has  not  the 
power  to  take  from  a  court,  presided  over  by  justices  appointed  by  the  federal  author- 
ities, a  portion  of  its  jurisdiction  and  to  give  it  to  an  inferior  court,  presided  over  by 
magistrate  appointed  by  the  provincial  authorities. 

The  undersigned  does  not  see  clearly  from  the  report  of  the  Minister  of  Justice, 
whether  he  maintains  the  opinion  that  the  local  legislatures  have  no  power  to  create 
courts  of  however  small  jurisdiction,  whose  judges  should  be  appointed  by  the  local 
executive.  The  undersigned  humbly  submits  that  it  can  hardly  be  denied  that  the 
local  legislatures  have  such  power.  They  have  the  general  power,  as  stated  above, 
of  creating  courts  of  justice  with  any  jurisdiction  that  they  may  choose.  If  there  was 
nothing  else  in  the  British  North  America  Act,  the  power  to  appoint  the  judges  of  those 
courts,  would,  according  to  general  principles,  belong  to  the  local  executives,  because 
it  is  a  rule  that  wherever  the  legislative  branch  of  a  subject  belongs  to  a  particular 
legislature,  the  execution  of  the  same  belongs  to  the  executive  branch  of  the  same  legis- 
lature. Therefore,  if  there  was  nothing  as  to  the  appointment  of  judges  in  the  British 
North  America  Act  the  power  to  appoint  them  would  certainly  belong  to  the  provincial 
executives,  therefore,  also  that  power  still  belongs  to  the  said  local  executives,  as  to  all 
judges  or  magistrates  to  sit  in  courts  created  by  the  local  legislatures,  whose  appoint- 
ment has  not  been  expressly  transferred  to  the  Federal  Government.  Now,  let  us  see 
who  are  the  judges  whose  appointment  is  removed  from  the  local  authority  and  given 
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to  the  federal  executive.  If  we  look  to  section  96  of  the  British  North  America  Act, 
we  find  that  it  confines  the  appointing  power  of  the  Governor  General  in  Council  to  the 
judges  of  the  superior,  district,  and  county  courts  in  each  province. 

It  might  be  contended  that  that  provision  merely  applies  to  the  judges  of  the 
superior,  district  and  county  courts  then  in  existence,  and  not  to  those  courts  to  be 
hereafter  established,  and  there  would  be  strong  ground  to  support  that  contention. 
But  it  is  unnecessary  to  discuss  that  point  for  the  purpose  of  the  present  argument. 
Even  admitting  that  section  96  exclusively  reserves  to  the  Governor  General  even  the 
appointment  of  the  judges  of  such  courts  if  constituted  hereafter,  it  cannot  be  contended 
that  the  Governor  General  has  the  power  to  appoint  the  judges  of  any  other  courts 
to  be  created  by  local  legislatures.  Therefore,  the  power  to  appoint  such  judges  or 
magistrates  exclusively  belongs  to  the  local  executives.  It  is,  therefore,  evident  that 
the  local  executives  can  appoint  the  judges  of  any  other  court  but  those  of  the  court  in 
question. 

Now  it  is  important  to  remark,  that  before  confederation  and  since  there  has  been, 
in  the  province  of  Quebec,  courts  of  a  different  kind  than  those  mentioned  in  the  section 
96,  for  instance  there  have  been  commissioner's  courts,  the  establishment  of  which  in  a 
parish  is  left  to  the  Lieutenant  Governor.  There  have  been  recorders  and  justices  of  the 
peace  authorized  to  sit  as  judges  in  several  civil  matters,  for  instance,  for  the  collection 
of  municipal  taxes,  wages,  &c. 

There  can  be  no  doubt  in  the  mind  of  the  undersigned  that  to  the  local  executives 
alone,  belongs  the  power  to  appoint  judges  of  courts  of  that  kind,  and  that  power  has 
never  been  denied  to  them,  until  the  discussion  brought  by  the  passing  of  the  Act 
creating  magistrates'  court  at  Montreal.  There  can  be  no  question  than  that  the  local 
legislature  can  create  courts,  the  judges  of  which  may  be  appointed  by  the  local 
executives.  Now,  is  there  any  provision  in  the  British  North  America  Act,  preventing 
the  legislature  of  Quebec,  which  has  the  power  to  create  courts  of  both  kinds,  that  is  to 
say,  both  of  the  kind  whose  judges  are  appointed  by  the  Federal  Executive,  and  of  the 
kind  whose  judges  are  appointed  by  the  local  executive,  from  giving  to  a  court  of  one 
kind  a  portion  of  the  jurisdiction  which,  up  to  that  moment,  had  belonged  to  the  court 
of  the  other  kind.  For  instance,  for  more  than  fifty  years  there  has  been  in  the  prov- 
ince of  Quebec,  "commissioners'  courts  having  jurisdiction  in  personal  matters  up  to  $25. 
The  circuit  court  has  always  had  concurrent  jurisdiction  with  those  courts.  Can  it  be 
seriously  contended  that  the  local  legislature  of  Quebec  cannot  transfer  to  those  com- 
missioners' courts,  which  were  in  existence  in  1867,  and  have  been  left  since  under  the 
control  of  the  provincial  executive,  another  portion  of  the  jurisdiction  of  the  circuit 
court,  by  giving  jurisdiction  and  even  exclusive  jurisdiction,  to  the  commisioners'  court  up 
to  fifty  or  one  hundred  dollars  ?  Evidently  if  it  can  appoint  judges  for  that  court  when 
it  has  jurisdiction  for  $25,  there  is  nothing  which  can  prevent  it  from  appointing  the 
same  judges  if  the  jurisdiction  of  the  court  was  raised  to  fifty  or  one  hundred  dollars. 

The  undersigned  regrets  to  say  that  he  does  not. see  the  force  in  the  argument 
used  in  the  said  report,  which  might  be  called  argument  ah  inconvenienti.  The  report 
states  in  substance  that  if  it  is  permitted  to  the  local  legislature  to  take  from  the 
circuit  court,  whose  judges  are  appointed  by  the  federal  authority,  a  portion  of  its 
jurisdiction,  and  to  transfer  it  to  another  court,  whose  judges  are  appointed  by  the 
local  authority,  it  might  go  the  extent  of  making  nugatory  the  appointing  power  of  the 
federal  executive.  The  undersigned  humbly  submits  that  such  an  argument  is  not 
conclusive,  under  a  constitution  like  ours.  The  inconvenience  which  may  result  from 
the  exercise  of  a  constitutional  power  does  not  destroy  that  power.  Moreover,  if  every 
power  given  under  that  constitution  was  to  be  stretched  to  its  utmost  limit,  it  could 
hardly  be  worked.  For  instance  the  powers  of  the  sovereign  are  theoretically  so  large 
that  were  he  to  exercise  them  to  their  fullest  extent,  he  might  ruin  the  country  and 
render  perfectly  useless  all  the  powers  of  the  representatives  of  the  people,  and  the 
country  instead  of  being  governed  by  the  people,  would  be  governed  by  a  despot.  But 
it  has  always  been  supposed  that  the  powers  conferred  by  our  constitution  would  be 
exercised  with   proper  discretion  and  good  judgment,   and  it  is  also  the  way  in  which 
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they  have  been  generally  exercised,  and  therefore  I  repeat,  an  argument  founded  on  the 
supposition  of  the  stretching  to  its  utmost  limit  of  a  certain  power,  is  of  little  value. 

In  conclusion,  the  undersigned  would  remark  that  the  report  now  referred  to,  has 
been  drawn  up  under  a  misapprension,  when  it  takes  it  for  granted  that  the  government 
of  this  province,  has  relied  on  the  fact  that  several  Acts,  the  disallowance  of  which  has 
given  rise  to  the  present  controversy,  is  an  incontrovertible  proof  that  those  acts  were 
intra  vires. 

The  undersigned  is  quite  ready  to  admit  that  an  Act  may  be  left  undisallowed 
without  admitting  that  it  is  constitutional.  But  then  the  federal  authorities  are  power- 
less, the  court  being  the  only  power  to  put  aside  these  unconstitutional  laws.  He 
would  go  even  further  and  state,  that,  in  his  opinion  the  best  course  would  be,  as  a 
rule,  to  leave  all  local  Acts  to  their  operation,  reserving  to  said  courts  the  decision  of 
the  question  whether  they  are  not  hitra  vires.  But  the  contention  of  the  undersigned 
has  been  simply  this  :  that  when  a  great  many  Acts  of  that  kind  have  been  left  to  their 
operation  and  have  not  been  attacked  before  the  courts,  or  if  attacked,  have  been 
maintained,  it  is  a  very  strong  presumption  that  they  were  intra  vires. 

The  whole  respectfully  submitted. 

Quebec,  28th  February,  1889. 

HONORS  MERCIER, 

President  of  Council. 


Report  of  the  Honourable  the  Minister  of  Justice,  ajyproved  by   His   Excellency   the 
Governor  General  in  Council,  on  the  25th  July,  1889. 

Department  of  Justice,  Ottawa,  July  15,  1889. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  as  follows  on  the  despatch  of  the 
Lieutenant  Governor  of  Quebec,  dated  the  1st  of  March  last,  transmitting  for  the  con- 
sideration of  your  Excellency,  a  report  of  the  Honourable  the  President  of  the  Executive 
Council  of  that  province,  dated  28th  February  last,  concerning  the  disallowance  of  the 
Act  of  Quebec,  1888  (XXV  cap.)  relating  to  district  magistrates. 

He  concurs  with  the  suggestion  of  the  President  of  the  Executive  Council  that  as 
long  as  the  judgments  of  the  court  of  appeal  have  not  been  set  aside  by  a  higher  tribunal, 
they  are  to  be  regarded  as  the  law  of  the  country,  and  should  receive  due  consideration 
from  the  minister  of  justice. 

The  undersigned  entertains  no  less  respect  than  the  President  of  the  Executive 
Council  for  the  judgments  so  referred  to,  but  the  president  has  evidently  overlooked  the 
fact  that  the  judgments  which  he  relied  upon,  as  sustaining  the  constitutionality  of  the 
disallowed  Act,  were  shown  by  the  report  of  the  undersigned,  approved  on  the  22nd 
January  last,  to  have  no  such  effect. 

One  of  the  decisions  of  that  court,  which  had  been  cited  in  support  of  the  Act  con- 
tained no  reference  whatever  to  the  subject  under  discussion,  or  to  any  question  of  a 
similar  nature.  In  fact  the  constitutionality  of  no  Act,  such  as  that  under  review,  was 
involved  in  the  suit,  nor  was  any  such  point  i-eferred  to  in  the  argument  or  decision. 

One  of  the  other  judgments  cited  has  no  direct  bearing  upon  the  subject,  but 
referred  to  the  question  which  had  been  raised  as  concluded  by  a  judgment  of  the  Privy 
Council  which,  as  the  undersigned  pointed  out,  has  no  bearing  upon  it. 

The  only  other  decision  cited  was  one  of  the  Supreme  Court  of  New  Brunswick, 
which  was  quoted  by  the  Quebec  government  on  account  of  the  reasoning  which  it  con- 
tained, although  the  reasoning  has  since,  in  several  cases,  been  shown  to  be  fallacious,  by 
judgments  of  the  Judicial  Committee  of  the  Privy  Council. 

The  undersigned  is  compelled  entirely  to  dissent  from  the  contention  of  the 
President  of  the  Executive  Council  that  the  British  North  America  Act  gives  to  provin- 
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cial  legislatures  power  to  determine  the  qualification  of  the  judges  to  be  appointed  by 
your  Excellency.  That  Act  undoubtedly  gives  the  legislatures  power  to  constitute  the 
courts  of  the  various  provinces  and  to  define  their  jurisdiction,  and  the  undersigned 
finds  it  difficult  to  understand,  and  impossible  to  concur  in  the  contention  of  the  Presi- 
dent of  the  Executive  Council  that  that  power  would  be  nugatory  unless  it  included  the 
power  to'  determine  the  qualifications  of  the  persons  to  be  appointed  to  the  bench. 

The  British  North  America  Act  seems  to  have  covered  the  whole  ground  when  it 
gave  the  organization  and  constitution  of  the  courts  to  the  provincial  legislatures  and 
the  power  to  appoint  the  judges  to  your  Excellency  subject  only  to  one  restriction  on 
the  powers  of  your  Excellency,  namely,  that  the  judges  should  be  appointed  from  the 
bars  of  their  respective  provinces. 

The  view  of  the  undersigned,  as  stated  fully  in  his  previous  reports  on  this  subject, 
as  well  as  that  entertained  by  his  predecessors  in  office,  as  expressed  in  their  reports, 
from  time  to  time,  on  provincial  legislation,  is  that  the  power  and  discretion  which  were 
left  to  your  Excellency  unconditionally  (save  in  the  particular  just  mentioned)  cannot 
be  in  any  way  lessened  by  provincial  legislation. 

In  the  document  now  under  review,  the  President  of  the  Executive  Council  states 
that  he  does  not  clearly  see,  from  the  report  of  the  undersigned,  approved  22nd  January 
last,  whether  the  undersigned  maintains  the  opinion  that  the  local  legislatures  have  no 
power  to  create  courts,  of,  no  matter  how  small  jurisdiction,  whose  judges  shall  be 
appointed  by  the  local  executives.  In  the  previous  report  of  the  undersigned  no  ques- 
tion was  raised  as  to  the  provincial  power  to  create  such  courts,  and  as  to  whether  the 
power  might  not  be  validly  conferred  on  the  local  executive  to  appoint  magistrates  or 
judges  for  courts  of  small  jurisdiction, and  difierent  fromthecourts  mentioned  in  the  clause 
of  the  British  North  America  Act,  which  confers  the  appointing  power  on  the  Governor 
General,  the  undersigned  distinctly  declared  in  that  report  that  that  was  not  a  matter 
involved  in  the  discussion,  as  the  legislature  of  Quebec,  in  enacting  the  District  Magis- 
trates Act  and  the  Quebec  Government  in  making  the  appointments,  had  clearly  invaded 
the  powers  of  Parliament  and  of  your  Excellency,  even  though  the  power  to  appoint 
some  classes  of  officers  with  judicial  functions  might  be  with  the  local  authority.  The 
contention  which  is  made  in  the  document  under  review  with  regard  to  the  effect  of 
the  provision  of  the  British  North  America  Act  as  to  "  superior,  district  and  county  court 
judges,"  does  not,  in  the  opinion  of  the  undersigned,  refute  the  view  set  forth  in  his 
•  previous  report,  (and  indeed  in  that  particular  does  not  seem  to  undertake  a  refutation. ) 
That  view  has  been  taken  by  nearly  all  the  Ministers  of  Justice  since  the  union  of  the 
provinces,  viz.,  that  the  words  of  the  British  North  America  Act,  referring  to  "  judges 
of  the  superior,  district  and  county  courts,"  include  all  classes  of  judges  like  those  desig- 
nated, and  not  merely  the  judges  of  the  particular  courts  which  at  the  time  of  the  pas- 
sage of  the  British  North  [America  Act,  happened  to  bear  those  names. 

As  to  the  contention  of  the  President  of  the  Executive  Council  that  the  power  of  the 
local  executive  to  appoint  judges  of  inferior  courts  was  never  questioned  until  the  dis- 
cussion brought  about  by  the  passage  of  the  Act  creating  magistrates  courts  at  Mon- 
treal, the  undersigned  has  only  to  refer  to  his  previous  report,  where  numerous  instances 
were  given,  extending  over  a  long  term  of  years,  in  which  that  power  was  denied  or 
questioned  by  Ministers  of  Justice,  in  reports  which  have  been  approved  from  time  to 
time   by  your  Excellency's  predecessors. 

As  to  the  further  contention  that  the  provincial  legislature  can  take  away  the 
jurisdiction  of  courts,  presided  over  by  judges  appointed  by  federal  authority, 
and  transfer  that  jurisdiction  to  judges  appointed  by  the  provincial  executive, 
although  that  contention  seems  to  be  carried  so  far  in  the  document  under  review,  as 
that  thereby  the  provincial  legislature  can  convert  its  inferior  court,  presided  over  by 
magistrates  of  provincial  appointment,  into  a  court  of  the  highest  class,  and  thereby 
secure  the  appointing  power,  the  undersigned  has  so  fully  dealt  with  that  subject  in  a 
previous  report  that  he  does  not  deem  it  necessary  to  repeat  here  the  observations 
which  have  been  made  there,  and  to  which  no  answer  has  been  offered  in  the  document 
under  review. 
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The  President  of  the  Executive  Council  has  obviously  misunderstood  the  previous 
report  of  the  undersigned,  in  what  he  calls  the  argument  a  inconvenienti  ;  no  such 
argument  was  used  for  the  purpose  of  showing  that  provincial  powers,  which  are 
capable  of  abuse  cannot  be  admitted  to  exist,  but  it  was  referred  to  as  probably 
justifying,  as  the  reports  of  predecessors  of  the  undersigned  had  indicated,  that  the 
power  of  disallowance  may  have  to  be  exercised  when  there  is  danger  that  the  provin- 
cial power  will  be  so  abused  as  to  deprive  your  Excellency  of  the  appointing  power  con- 
ferred on  you  by  the  Brtish  North  America  Act,  and  as  to  thereby  subvert  one  of  the 
most  important  principles  of  the  constitution. 

The  President  of  the  Executive  Council  has  also  misunderstood  the  previous  report 
of  the  undersigned  as  attributing  to  him  the  argument  that  the  disallowance  of  Acts 
"is  an  incontrovertible  proof  that  those  Acts  were  intra  vires." 

The  argument  which  the  undersigned  understood  to  be  presented  by  the  previous 
minute  of  the  Quebec  Government  was,  that  the  allowance  of  provincial  Acts  was  an 
admission  of  the  validity  of  such  legislation,  and  indeed  the  argument  of  the  President 
of  the  Executive  Council  almost  goes  that  far,  in  the  document  under  review,  when  he 
intimates  that  a  great  many  Acts  of  the  kind  disallowed  having  been  left  to  their 
operation,  it  is  very  strong  presumption  that  they  were  intra  vires.  There  was  no  inti- 
mation in  the  undersigned's  previous  report,  that  the  executive  council  of  Quebec  had 
contended  that  such  allowance  was  incontrovertible  proof  of  the  Acts  being  intra 
vires,  but  it  was  thought  proper  to  show,  as  was  shown  in  portions  of  the  report 
which  the  president  of  the  council  has  not  referred  to  in  the  document  under  review, 
that  the  allowance  of  the  Acts,  from  which  a  presumption  of  validity  has  been  argued 
in  support  of  the  disallowed  District  Magistrates'  Act,  was  accompanied  by  careful  and 
distinct  repudiation  of  any  recognition  of  their  validity.  It  seems  necessary  to  state, 
in  connection  with  the  observation  in  the  document  under  review,  "  that  strong  pre- 
sumption arises  from  the  fact  that  a  great  many  Acts  have  been  left  to  their  operation, 
and  have  not  been  attacked  through  the  courts,  or  if  attacked  have  been  sustained," 
that  the  Acts  referred  to  do  not  seem  to  the  undersigned,  as  he  stated  in  his  previous 
report,  so  objectionable  as  the  disallowed  District  Magistrates'  Act,  or  so  clearly  to 
transgress  the  bounds  between  provincial  and  federal  authority.  It  must  be  repeated 
also  that  such  a  presumption  caa  hardly  be  drawn  against  the  express  warnings  con- 
tained in  the  reports  by  Ministers  of  Justice  on  those  Acts,  which  have  afforded,  in  the 
view  of  the  Quebec  Government  precedents  for  the  "  District  Magistrates'  Act,"  and 
that  in  the  absence  of  any  judicial  decision  to  sustain  their  validity,  the  allusion,  above 
quoted,  to  the  action  of  the  courts,  has  not  the  cogency  which  it  otherwise  might 
possess. 

The  other  points  which  are  mentioned  in  the  report  of  the  President  of  the 
Executive  Council  have  already  been  dealt  with  in  the  previous  report  of  the  undersigned, 
and  the  undersigned  has  not  changed  the  opinions  which  are  therein  expressed,  and  as  the 
report  of  the  president  of  the  executive  council  does  not  present  any  new  arguments  in 
relation  to  these  matters,  further  action  by  your  Excellency  on  the  recent  despatch  of 
his  Honour  the  Lieutenant-Governor  seems  unnecessary,  but  it  is  recommended  that  a 
copy  of  this  report,  if  approved,  be  transmitted  to  his  Honour. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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Hon.  Mr.  Justice  Wurtele  to  the  Secretary  of  State. 

Judge's  Chambers,  Aylmer,  28th  August,  1888. 

Sir, — I  have  the  honour  to  transmit  to  you  herewith  a  memorial  from  the  executors 
of  the  late  Charles  E.  Levey,  of  Cataraqui,  near  Quebec,  respecting  the  Act  recently 
passed  by  the  legislature  of  the  province  of  Quebec,  authorizing  a  forced  conversion  of 
the  funded  debt  of  the  province,  and  praying  his  Excellency  the  Governor  General  in 
Council  to  disallow  the  same  as  being  an  unconstitutional  abuse  of  power  on  tlie  part  of 
the  legislature,  and  to  beg  that  you  will  submit  it  to  his    Excellency  for  consideration. 

I  have,  etc., 

J.  WURTELE. 


Petition  to  His  Excellency  the  Governor  General  in  Council  from  Executors  of  the  will 

of  late  Charles  E.  Levey. 

To  His  Excellency  the  Governor  General  oj  Canada  in  Council  : 

The  memorial  of  the  undersigned  executors  of  the  will  of  the  late  Charles  E. 
Levey,  in  his  lifetime  of  Cataraqui,  near  Quebec,  and  administrators  and  trustees  of  his 
estate,  respectfully  represents  : 

That  they  subscribed  for  three  hundred  thousand  dollars  of  the  issue  of  bonds  made 
by  the  government  of  the  province  of  Quebec  in  the  year  1882,  and  paid  par  therefor, 
and  that  they  are  now  the  registered  holders  thereof. 

That  at  the  same  time  time  the  trustees  for  the  marriage  settlement  of  Charles 
Ernest  Levey,  the  son  of  the  above  mentioned  Charles  E.  Levey,  also  subscribed  for  and 
acquired  at  par  fifty  thousand  dollars  of  bonds  of  the  same  issue,  and  that  they  are  now 
the  registered  holders  of  the  same. 

That  the  said  issue  was  made  under  the  authority  of  a  statute  of  the  legislature  of 
province  of  Qu  bee  sanctioned  on  the  27th  May,  1882,  45  Vic,  ch.  18,  which  enacted 
that  "  the  bonds  or  debentures  shall  bear  date  the  first  of  July,  one  thousand  eight 
hundred  and  eighty-two,  and  after  the  expiration  of  thirty  years  from  that  date  shall 
be  redeemable  at  all  times,  at  the  option  of  the  government  of  the  province." 

That  the  bonds  or  debentures  issued  in  the  year  1882  under  the  said  statute  are 
each  for  a  sum  of  five  hundred  dollars,  and  that  the  government  of  the  province  ex- 
pressly stipulate  and  agree  in  such  bonds  or  debentures  to  pay  interest  at  the  rate  of 
five  per  centum  per  annum  on  the  principal  thereof  half  yearly  for  the  term  of  thirty 
years  from  their  date,  and  after  that  period  until  they  are  redeemed. 

That  the  undersigned  and  the  trustees  of  the  said  Charles  Ernest  Levey  subscribed 
for  and  acquired  the  said  bonds  or  debentures  not  as  a  speculation,  but  because  they 
wanted  a  long  investment,  for  the  trusts  created  by  the  said  late  Charles  E.  J^evey. 

That  in  the  last  session  of  the  legislature  of  the  province  of  Quebec,  a  statute  in- 
tituled :  "  An  Act  respecting  the  redemption  of  provincial  debentures  and  the  conver- 
sion of  the  debt,"  51-52  Victoria,  chapter  9  (1888),  was  passed,  and  was  sanctioned  on 
the  12th  July  last ;  and  that  the  fifth  section  thereof  confers  upon  th-?  Lieutenant  Gov- 
ernor in  Council  the  power  to  reduce  the  rate  of  interest  payable  to  the  holder-s  of  the 
present  bonds  or  debentures  from  five  per  centum  per  annum  to  four  per  centum  per 
annum  should  they  refuse  to  exchange  their  bonds  or  debentures  for  new  ones  bearing 
such  reduced  rate  of  interest,  or  to  accept  the  payment  thereof  before  their  maturity. 

That  the  said  section  reads  as  follows  :  "  It  shall  be  lawful  for  the  Lieutenant 
Governor  in  Council  to  determine  the  delay  within  which  the  holders  of  the  present 
debentures  may  exchange  them  for  the  new  debentures  or  claim  the  redemption  in  cash, 
and  to  order  that,  after  such  delay,  interest  shall  accrue  upon  all  classes  of  debentures 
at  the  rate  specified  for  the  new  debentures." 
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That  it  was  alleged,  when  the  Act  was  being  discussed,  that  the  government  of  the 
province  of  Quebec  had  the  right  to  redeem  its  bonds  or  debentures  at  any  time  before 
maturity  under  the  law  of  the  province ;  and  the  undersigned  contend  that  if  such 
was  the  case,  legislation  to  authorize  the  government  to  do  so  was  unnecessary. 

That  the  contention  so  advanced  was  however  erroneous  and  contrary  to  the  law 
and  jurisprudence  of  the  province,  which  is  to  the  eifect  that  whea  money  is  loaned  at 
interest,  the  term  is  presumed  to  be  stipulated  in  favour  of  the  lender  as  well  as  of  the 
borrower,  as  was  recently  ruled  by  the  unanimous  judgment  of  the  Court  of  Review  at 
Montreal  in  the  case  of  Ouimet  vs.  Menard,  reported  in  vol.  3  Montreal  Law  Reports, 
page  42. 

That  the  provisions  of  the  statute  for  the  conversion  of  the  funded  debt  of  the  pro- 
vince are  in  violation  of  the  contract  entered  into  between  the  government  of  the  pro- 
vince on  the  one  hand,  and  the  undersigned  and  the  trustees  of  the  said  Charles  Ernest 
Levey,  on  the  other,  and  therefore  constitute  an  unconstitutional  abuse  of  power. 

That  while  the  statute  in  question  exposes  the  estate  of  the  said  late  Charles  E. 
Levey,  and  the  trustees  of  the  said  Charles  Ernest  Levey  to  spoliation,  it  also  has  a 
pernicious  influence  not  only  on  the  public  credit  of  this  province  and  of  the  whole 
Dominion,  but  also  on  the  private  credit  abroad  of  all  its  inhabitants. 

That  the  undersigned  look  to  your  Excellency  for  protection. 

Wherefore  they  humbly  pray  that  your  Excellency  will  be  pleased,  in  the  exercise 
of  the  royal  prerogative,  to  disallow  the  said  Act  of  the  legislature  of  the  province  of 
Quebec. 

And  your  memorialists  will  ever  pray. 

JEMIMA  LEVEY. 

Quebec,  25th  August,  1888.  J.  WURTELE. 


Hon.  Mr.  Justice  Wiirtele  to  the  Secretary  of  State. 

Quebec,  30th  August,  1888. 

Sir, — Since  I  had  the  honour  of  forwarding  to  you  the  memorial  of  the  trustees  of 
the  Levey  Estate  respecting  tlie  recent  Act  of  the  legislature  of  Quebec,  authorizing  a 
forced  conversion  of  the  funded  debt  of  that  province,  I  have  seen  the  budget  speech 
made  in  the  legislative  assembly  by  the  provincial  treasurer  on  the  15th  May,  1882,  in 
which  he  asked  the  House  to  authorize  an  issue  of  $3,000,000,  and  I  find  that  it  con- 
tains a  distinct  undertaking  that  the  bonds  would  not  be  redeemed  for  thirty  years  and 
the  statement  that  lenders  would,  therefore,  have  the  certainty  of  getting  a  sure  invest- 
ment for  that  period;  and  a  reference  to  the  bonds  issued  in  1882  will  show  that  they 
are  worded  in  accordance  with  the  declaration  then  made.  The  forced  redemption  of 
this  issue  would,  therefore,  be  a  violation  of  the  authorized  words  of  the  treasurer  of  the 
province. 

I  inclose  you  an  extract  from  the  budget  speech  in  question  and  copy  of  one  of  the 
bonds,  and  I  beg  that  you  will  submit  them  to  his  Excellency  the  Governor  General 
with  the  memorial  of  the  Levey  Estate. 

I  have,  &c., 

J.  WURTELE. 


ExTRAcryrom  the  Budget  Speech  of  the  Ist  May,  1882,  of  the  Provincial  Treasurer  of  Quebec. 

The  bonds  or  debentures  will  be  for  $500  each,  and  will  bear  interest  at  5  per  cent, 
payable  half-yearly  on  the  1st  of  July.  The  government  shall  have  the  right  to  redeem 
these  bonds  or  debentures  at  any  time  after  the  expiration  of  thirty  years  from  the  1st 
of  July  next. 
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This  loan  of  three  millions  will,  in  fact,  be  the  establishment  of  a  constituted  rent. 
The  loan  is  essentially  redeemable  by  the  Government  just  as  a  constituted  rent 
is  redeeinable.  at  the  option  of  the  debtor,  under  article  1789  of  the  Civil 
Code ;  but,  in  accordance  with  the  provisions  of  article  390,  it  will  be  stipulated 
that  the  government  shall  not  have  the  right  to  exercise  this  power  until  after  the 
expiration  of  thirty  years.  By  these  conditions,  on  the  one  hand,  the  subscribers  to 
the  bonds  or  debentures  will  be  sure  of  a  safe  investment  for  thirty  years,  and,  on  the 
other  hand,  the  government  may,  after  the  expiration  of  this  delay,  take  advantage  of 
a  period  of  prosperity  or  of  a  time  when  the  rate  of  interest  is  low,  to  redeem  its  obli- 
gations, without  being  obliged  to  pay  its  debts  at  the  price  of  any  sacrifice,  if  it  be 
found  inopportune. 

Copy  of  Bond. 

The  government  of  the  province  of  Quebec,  under  the  authority  of  the  Act  45 
Victoria,  chapter  18,  and  in  consideration  of  five  hundred  dollars  paid  to  it,  promises 
to  pay  interest  at  the  rate  of  five  per  centum  per  annum,  on  that  sum  to  the  registered 
holder  of  this  debenture,  from  the  1st  day  of  July,  1882,  until  the  day  fixed  for  its  re- 
demption, payable  half  yearly  on  the  1st  day  of  January  and  of  July,  in  each  year,  at 
the  place  in  the  province  of  Quebec,  at  which  this  debenture  may  be  registered  :  and 
after  the  first  day  of  July,  one  thousand  nine  hundred  and  twelve,  this  debenture  be  at 
all  times  redeemable  by  the  payment  of  five  hundred  dollars,  to  the  registered  holder, 
on  the  first  day  of  January  or  of  July  in  any  year,  which  may  be  fixed,  at  the  option  of 
the  government,  for  the  redemption  of  the  debentures  issued  under  the  authority  of  the 
above  mentioned  Act  of  which  the  Provincial  Treasurer  shall  give  notice  in  the  Quebec 
Official  Gazette  one  year  previously,  and  from  the  day  so  fixed  for  redemption,  this  de- 
benture shall  cease  to  carry  interest. 


Quebec,  1st  July,  1882. 


Report  of  the   Honourable    the   Minister   of  Justice,   approved  by   His   Excellency   the 
Governor  General  in  Council  on  the  29th  January,  1889. 

Department  of  Justice,  Ottawa,  19th  January,  1888, 
To  His  Excellency  the  Go'^ernor  General  in  Council  : 

The  undersigned  has  the  honour  to  submit  his  report  on  chapter  nine  of  the  Acts 
passed  by  the  legislature  of  the  province  of  Quebec  during  the  session  of  1888,  entitled : 
"  An  Act  respecting  the  redemption  of  Provincial  Debentures  and  the  Conversion  of 
the  Debt." 

The  object  of  this  Act  is  to  enable  the  government  of  the  province  of  Quebec  to 
issue  debentures,  bearing  an  annual  rate  of  interest  not  exceeding  four  per  cent,  for  the 
purpose  of  redeeming  the  outstanding  liabilities  of  the  province  and  thereby  to  eifect,  if 
possible,  a  saving  in  the  amount  of  interest  annually  paid  by  the  province. 

This  Act  is  without  objection  except  in  regard  to  section  five,  which  provides  as 
follows : — 

5.  It  shall  be  lawful  for  the  Lieutenant-Governor  in  Council  to  determine  the 
delay  within  which  the  holders  of  the  present  debentures  may  exchange  them  for  the 
new  debentures,  or  claim  the  redemption  thereof  in  cash,  and  to  order  that,  after 
such  delay,  interest  shall  accrue  upon  all  the  classes  of  debentures  at  the  rate  specified 
for  the  new  debentures. 

A  memorial  has  been  addressed  to  your  Excellency  by  the  executors  of  the  late 
C.  E.  Levey,  of  Cataraqui,  setting  forth  the  objectionable  character  of  this  section,  and 
petitioning  that  the  Act  should  be  disallowed. 
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The  debentures  heretofore  issued  by  the  province  are  unquestionably  contracts 
between  the  province  and  the  holders  of  such  debentures,  and  section  five  of  this  Act 
purports  to  give  authority  to  the  executive  of  the  province  to  violate  these  contracts 
without  payment  of  compensation  therefor.  Legislation  of  this  character  must  prejudi- 
cially affect  the  credit  of  the  province  passing  it,  for  reasons  which  are  too  obvious  to 
require  mention,  and  there  seems  reason  to  apprehend  that  it  would  tend  prejudicially 
to  affect  the  other  provinces  of  Canada  in  some  degree,  as  indicating  the  possibility  that 
faith  may  not  be  kept  inviolate  between  the  provinces  and  their  creditors. 

The  undersigned,  therefore,  recommends  that  the  attention  of  the  Lieutenant 
Governor  of  Quebec  be  called  to  the  objectionable  provisions  of  this  Act,  and  to  the 
detriment  likely  to  ensue  therefrom,  in  order  that  his  Honour's  advisers  may  have  an 
opportunity  of  repealing  the  section  which  has  been  quoted  above. 

He  recommends  that  a  copy  of  this  report,  if  approved,  be  transmitted  to  his 
Honour,  and  that  in  the  meantime,  and  until  the  legislature  of  Quebec  has  had  an 
opportunity  of  repealing  such  section,  no  further  action  be  had  in  the  premises  by  your 
Excellency. 

JOHN  S.  D.  THOMPSON, 

Minister  of  Justice. 


(Translation. ) 

His  Honour  tlie  Lieutenant  Governor  of  Quebec  to  the  Secretary  of  State. 

Quebec,  6th  February,  1889. 

Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  letter,  dated  31st 
January  last,  transmitting  a  copy  of  an  Order  in  Council  and  a  report  of  the  Minister 
of  Justice  with  reference  to  chapter  9  of  the  Acts  of  the  legislature  of  the  province  of 
Quebec,  last  session,  on  the  subject  of  the  redemption  of  the  provincial  debentures,  and 
the  conversion  of  the  debt,  to  inform  you  that  my  advisers,  while  protesting  against  the 
interference  of  the  Dominion  authorities  in  the  present  case,  andmaintaining  the  right 
of  the  legislature  of  the  province  of  Quebec  to  legislate,  as  during  last  session,  on  the 
subject  of  the  conversion  of  the  debt,  in  order  to  avoid  greater  inconvenience,  accept 
the  suggestion  of  the  Minister  of  Justice  to  have  clause  5  of  the  said  Act  repealed. 

A  bill  will  accordingly  be  submitted  to  that  effect  during  the  present  session. 

I  have,  (fcc, 

A.  R.  ANGERS, 

Lieut-Governor. 


Report  of  tlie  Honourable  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  19th  day  of  January,  1889. 

Department  of  Justice,  Ottawa,   16th  January,  1889. 
To  His  Excellency  the  Governor  General  in  Council. 

The  undersigned  having  had  underconsideration  the  following  Acts  of  the  legisla- 
ture of  the  province  of  Quebec,  passed  in  the  session  held  in  the  year  1888,  the  titles  of 
which  Acts  are  mentioned  in  the  schedule  thereto  (Chapters  1,  3-8,  10-16*,  21-29, 
31-50,  52-72,  74,  77-82,  84,  85,  86,  91-98,  100,  102,  104-106,  108-132,)  respectfully 
recommends  that  they  be  left  to  their  operation. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

*NoTK. — Chap.  13.    An  Act  respecting  the  settlement  of  the  Jesuits'  Estates.    Seeposi,  p.  386. 
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jReport   of  the    Honourable  the  Minister    of  Justice  approved  by   His   Excellency   the 
Governor  General  in  Council,  on  the  29th  January,  1889. 

Department  op  Justice,  Ottawa,  18th  January,  1889. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  for  consideration  his  report  on  the  follow- 
ing Acts  passed  by  the  legislature  of  the  province  of  Quebec  in  the  session  of  1888, 
authentic  copies  of  which  were  received  by  the  Secretary  of  State  on  the  8th  August, 
1888. 

Chap.  2. — An  Act  respecting  the  Revised  Statutes  of  the  province  of  Quebec, 

The  undersigned  has  the  honour  to  report  that  inasmuch  as  he  has  now  had  an 
opportunity  of  examining  the  Revised  Statutes  of  the  province  of  Quebec,  issued  under 
the  authority  of  chapter  5  of  50th  Victoria,  he  does  not  consider  it  at  present  advisable 
to  report  specially  upon  this  Act,  reserving  the  same  for  further  report. 

Chap.  17. — An  Act  to  amend  and  consolidate  the  laws  relating  to  fisheries. 

This  statute  authorizes  the  Provincial  Commissioner  of  Crown  Lands  to  lease  such 
rivers  as  are  the  property  of  the  province,  defining  the  rights  of  the  lessee,  and  imposing 
penalties  upon  persons  fishing  other  than  in  the  manner  described  by  the  Act. 

It  also  provides  (sec.  12)  that  the  Lieutenant  Governor  in  Council  may,  in  his 
discretion  make  such  regulations  as  he  may  deem  necessary  in  the  interest  of  the  good 
management  of  fishing  in  the  province  :  and  further  provides  (sec.  15)  that  any  person 
not  having  his  domicile  in  the  province  of  Quebec,  who  desires  to  fish  therein  must 
before  beginning  to  fish,  procure  a  license  to  that  effect  from  the  Commissioner  of  Crown 
Lands  or  from  any  person  by  him  authorized. 

The  British  North  America  Act  gives  to  the  Parliament  of  Canada  exclusive  powers 
of  legislation  in  respect  to  sea-coast  and  inland  fisheries.  It  also  vests  in  the  Dominion 
the  rivers  of  Canada.  This  Act  would  appear  therefore  to  be  an  infringement  upon  the 
property  and  powers  of  the  federal  government. 

This  position,  therefore,  is  strongly  contested  by  the  provincial  authorities  and 
decisions  of  superior  courts  are  cited  as  in  favour  of  such  contention.  Under  these 
circumstances,  and  it  being  probable  that  the  point  in  dispute  will  be  authoritatively 
settled  by  courts  of  ultimate  resort  at  an  early  day  it  does  not  seem  to  the  undersigned 
that  the  power  of  disallowance  should  be  exercised  in  regard  to  this  Act,  and  he  recom- 
mends accordingly. 

Chap.  30. — An  Act  to  amend  the  Municipal  Code. 

Section  11  of  this  Act  as  to  openings  in  the  ice,  is  legislation  affecting  the  Criminal 
Law,  and  is  expressly  at  variance  with  chapter  162,  sec.  29,  of  the  Revised  Statutes  of 
Canada. 

The  undersigned  is  of  opinion  that  this  section  should  be  repealed  and  recommends 
that,  until  the  legislature  of  Quebec  has  had  an  opportunity  of  so  doing,  no  further 
action  be  had  in  respect  thereto. 

Chap.  73. — An  Act  to  incorporate  the  Chambly  Manufacturing   Company. 

This  company  is  incorporated  for  the  purpose  among  other  things  of  electing  and 
maintaining  dams  along  the  rapids  of  the  River  Richelieu,  and  to  conduct  water  from 
said  river  by  canals  or  flumes  from  such  dams,  for  hydraulic  and  manufacturing  pur- 
poses. 

Section  6  of  the  Act  provides  that  the  company  shall  not  erect  any  dams  across  the 
River  Richelieu,  nor  do  anything  affecting  the  navigation  of  the  said  river  or  the  Cham- 
bly canal,  without  the  authority  or  consent  of  the  government  or  of  the  Parliament  of 
Canada,  first  obtained. 

Had  it  appeared  that  the  intention  of  the  legislature  in  incorporating  this  company 
was  merely  to  associate  the  corporators  together  in  order  that  they  might  by  obtaining 
the  necessary  authority  for  the  purpose,  either  by  Dominion  legislation  or  from  the  pro- 
per authorities  carry  on  the  enterprise  for  which  they  were  incorporated,  there  would 
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be  no  constitutional  objection  to  it,  but  the  evident  intention  of  the  Act  is  otherwise. 
It  professes  to  give  absolute  rights  to  the  company  in  respect  to  the  river,  dealing  with 
a  subject  wholly  within  the  powers  of  the  Canadian  Parliament. 

The  undersigned  is  of  opinion  that  the  Act  so  far  as  it  trenches  upon  the  federal 
jurisdiction  as  herein  pointed  out  should  be  amended,  and  he  recommends  that  no  further 
action  be  taken  in  respect  thereto,  until  the  legislature  of  Quebec  has  had  an  oppor- 
tunity to  make  such  amendment. 

Chap.  75. — An  Act  to  amend  the  charter  of  the  Windsor  and  Brorapton  Bridge 
Company. 

The  original  statute  of  which  this  is  an  amendment  is  chapter  77  of  the  Acts  of 
1872,  incorporating  a  company  for  the  purpose  of  erecting  a  toll  bridge  over  the  River 
St.  Francis  in  the  county  of  Richmond. 

It  appears  from  the  original  Act  that  the  river  where  the  bridge  in  question  was 
intended  to  be  built,  was  navigable  for  rafts  and  vessels  ;  and  sec.  4  of  that  Act  is  as 
follows  : — 

"  The  height  of  the  arches  of  the  said  bridge  shall  be  not  less  than  six  feet  above 
high  water,  and  the  intervals  between  the  abutments  and  piers  shall  be  not  less  than 
one  hundred  and  fifty  feet,  so  as  to  provide  for  the  free  passage  of  rafts  and  vessels,  and 
no  drawbridge  shall  be  required,  but  before  the  company  commences  to  erect  the  said 
bridge,  the  plans  and  specifications  for  its  construction  shall  be  submitted  to  and  ap- 
proved by  the  Lieutenant  Governor  in  Council,  and  no  deviation  from  such  approved 
plan  shall  be  made  without  his  consent." 

The  object  of  the  Act  now  under  consideration  is  to  amend  this  section,  by  provid- 
ing that  the  height  of  the  arches  of  the  said  bridge  shall  not  be  less  than  six  feet  above 
high  water,  and  the  intervals  between  the  abutments  and  piers  shall  not  be  less  than 
eighty  feet. 

The  original  Act  was  left  to  its  operation  without  comment  by  the  then  Minister 
of  Justice,  but  it  appears  to  the  undersigned  that  the  original  Act,  so  far  as  it  pur- 
ported to  authorize  the  erection  of  a  bridge  over  a  navigable  stream  and  thereby 
necessarily  interfering  with  its  navigation,  was  beyond  the  powers  of  a  provincial 
legislature. 

Doubtless  a  provincial  legislature  has  power  to  incorporate  a  company  for  any  local 
or  provincial  purpose,  but  in  order  to  the  effectual  execution  of  such  purpose,  recoui-se 
to  the  Dominion  legislature  or  Dominion  officers  may  be  necessary,  and  upon  such  con- 
sent being  obtained,  the  provincial  company  may  legally  carry  on  the  work  for  which  it 
was  incorpoi'ated. 

The  original  Act  above  referred  to  having  been  left  to  its  operation  there  does  not 
appear  to  be  any  public  necessity  for  the  disallowance  of  the  amending  statute. 

The  undersigned,  therefore,  recommends  that  the  same  be  left  to  its  operation. 

Chap.  76. — An  Act  to  incorporate   the   Ste.  Clothilde  de  Horton  Bridge  Company. 

The  company  incorporated  by  this  Act  is  authorized  to  build  a  toll  bridge  over  the 
south-western  branch  of  the  Nicolet  River. 

The  observations  which  the  undersigned  has  made  in  respect  to  the  Act  incorporat- 
ing the  Windsor  and  Brompton  Bridge  Company,  so  far  as  the  powers  of  a  provincial 
legislature  are  concerned,  apply  equally  to  this  Act. 

The  company,  however,  may  execute  the  work  referred  to  in  the  charter,  not  by 
virtue  of  any  sanction  therein  given,  but  solely  under  and  upon  complying  with  the  pro- 
visions of  chapter  92  of  the  Revised  Statutes  of  Canada,  intituled  :  "  An  Act  respecting 
certain  works  constructed  in  or  over  navigable  waters." 

Sec.  2  of  the  Act  should  be  so  amended  as  to  make  it  clear  that  the  legislature  of 
Quebec  does  not  purport  to  give  authority  to  interfere  with  the  navigation  of  the  river. 

This  might  be  done  by  providing  that  the  purposes  of  the  corporation  may  be  car- 
ried out,  so  soon  as  it  has  obtained  the  necessary  authority  therefor  under  the  Dominion 
Act. 

The  undersigned  recommends  that  with  a  view  to  the  amendment  of  the  Act  ia 
the  manner  suggested,  no  further  action  in  the  meantime  be  taken  in  respect  to  it. 
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Chap.  83. — An  Act  to  amend  and  consolidate  the  Acts  incorporating  the  town  and 
city  of  St.  Hyacinthe  and  the  Acts  amending  the  same,  and  to  confer  further  powers 
upon  the  mayor  and  council  of  the  city  of  St.  Hyacinthe. 

Chap.  87. — An  Act  to  amend  the  Act  incorporating  the  town  of  St.  Henri. 

Chap.  88. — An  Act  to  incorporate  the  town  of  Drummondville. 

Chap.  89. — An  Act  to  amend  the  Act,  46  Victoria,  chapter  82,  incorporating  the 
town  of  Hochelaga,  now  the  town  of  Maisonneuve. 

Chap.  90. — An  Act  to  erect  the  town  of  Coaticook  into  a  town  with  a  special 
charter. 

The  foregoing  Acts  are  all  Acts  either  incorporating  towns,  or  amending  Acts  here- 
tofore passed  incorporating  towns,  and  they  all  contain  provisions  more  or  less  beyond 
the  competency  of  a  provincial  legislature  to  pass. 

In  the  Act  incorporating  the  city  of  St.  Hyacinthe  (ch.  83)  by  sec.  133  it  is  en- 
acted that  the  city  council  shall  have  full  power  and  authority  to  make  by-laws  on  the 
following  subjects : 

( 8.  )  To  suppress  and  punish  vagabonds,  beggars,  prostitutes  and  disorderly 
persons. 

This  provision  can  only  be  considered  valid  as  permitting  by-laws  to  be  made  in 
accordance  with  the  laws  of  Canada  on  the  subject. 

(  28.)  To  authorize  the  seizure  and  confiscation  of  certain  staple  articles  brought 
into  the  city  for  sale  or  otherwise  on  account  of  deficiency  in  measure,  weight  or  quality, 
or  for  any  other  good  and  suificient  reason,  and  for  regulating  the  weighing  and  measur- 
ing of  all  cordwood,  coal,  salt,  grain,  lime  and  hay  brought  into  or  sold  in  the  city  by 
strangers,  and  for  other  purposes. 

The  observation  made  as  to  subsection  (  8  )  applies  to  this  subsection,  and  great 
care  should  be  taken  that  no  by-law  made  under  such  an  enactment  shall  either  be  in 
conflict  with  the  Dominion  legislation  in  respect  to  trade  and  commerce,  weights  and 
measures,  &c.,  or  shall  make  any  different  provisions  from  such  legislation. 

(49.)  To  regulate  the  number  and  dimensions  of  the  arches  to  be  erected  in  the 
construction  of  bridges  across  the  River  Yamaska. 

The  laws  relating  to  shipping  and  navigation  are  under  the  control  of  the  Parlia- 
ment of  Canada  alone,  but  it  may  be  that  regulations  could  be  made  with  validity,  in 
relation  to  the  arches  of  bridges  in  conformity  with  these  laws,  and  in  relation  to  rights 
of  persons  and  property  which  may  be  affected  by  such  arches. 

(61.)  To  prevent  thefts  and  depredations  at  fires  and  for  punishing  any  person 
who  resists  or  illtreats  any  member  or  officer  of  the  council  while  in  the  execution  of  the 
duty  assigned  to  him  by  virtue  of  any  by-law  made  to  prevent  the  dangers  of  fire. 

This  would  seem  to  be  an  infringement  upon  the  power  of  the  Canadian  Parliament 
to  exclusively  legislate  upon  the  question  of  criminal  law,  but  it  may  be  designed  to 
enable  preventive  regulations  to  be  made  which  would  not  be  objectionable. 

(  76.)  To  regulate  the  measuring  of  all  lumber  and  shingles  brought  within  the 
city  for  sale ;  to  regulate  and  determine  whether  any  other  articles  purchased  or  sold 
within  the  city  shall  be  weighed  or  measured. 

This  subsection  appears  to  infringe  on  the  exclusive  powers  of  the  Canadian 
legislature  in  respect  to  trade  and  commerce  and  on  existing  legislation. 

(  86.)  To  prevent  the  obstruction  of  the  streets  by  cars  or  trains  of  cars,  locomo- 
tives or  other  engines  of  the  Grand  Trunk  or  any  other  railway  company,  and  determin- 
ing what  precautions  the  conductors,  engine  drivers  or  stokers  of  such  trains,  cars  or 
engines  shall  take,  when  crossing,  or  about  to  cross,  the  streets  in  the  said  city,  and  im- 
posing either  on  the  said  servants  of  said  railway  company  or  of  any  other  railway  com- 
pany or  on  the  company  itself,  a  fine  for  each  infringement  of  the  by-laws  passed  for 
that  purpose. 

This  is  an  infringement  on  the  exclusive  powers  of  the  Canadian  Parliament  to 
make  laws  in  relation  to  inter-provincial  railways  and  other  railways  declared  by  the 
Parliament  to  be  for  the  general  advantage  of  Canada. 


51-52  VICTORIA,  1888.  381 


Sections  183  and  191  of  chapter  83,  provide  as  follows  : — 

"  183. — To  the  council  alone  shall  appertain  the  right  of  remitting  the  whole  or  any 
part  of  any  fine  belonging  to  the  city,  as  well  as  the  costs  of  the  suit  occasioned  by  the 
prosecution  for  the  fine." 

"  191. — All  the  fines  and  penalties  imposed  in  virtue  of  this  Act,  or  any  by-law 
made  by  the  city  council  of  St.  Hyacinthe,  shall  be  recovered  for  the  use  of  the  city 
council  and  form  part  of  its  funds. 

"  It  shall  be  lawful  for  the  council  and  the  mayor  of  the  city  of  St.  Hyacinthe,  to 
remit  any  fine  or  penalty  which  he  shall  think  projier  to  remit. 

"  The  secretary -treasurer  or  the  mayor  is  hereby  authorized  to  accept  the  payment 
of  all  such  fines  and  penalties  and  to  fix  the  amount  thereof,  which  shall  not  exceed  the 
half  of  the  maximum  of  such  penalty  imposed,  either  by  this  Act,  or  by  by-laws  of  the 
council,  all  the  costs  of  the  parties  who  may  wish  to  pay  such  fines  or  penalties  and 
costs,  without  awaiting  the  decision  of  the  court,  or  even  without  having  been  sued." 

These  sections  so  far  as  they  give  the  council  power  to  remit  the  penalty  for  viola- 
tion of  any  ciirainal  statute  are  ultra  vires. 

The  Crown  in  the  exercise  of  its  royal  prerogative,  and  your  Excellency  under  the 
royal  instructions,  can  alone  exercise  the  power  to  remit  such  fines  even  where  the  pro- 
ceeds of  such  fines  may  belong  not  to  the  Crown,  but  to  a  province  or  a  municipality. 

This  enactment  would,  however,  be  ineifective  to  take  away  the  authority  of  the 
executive. 

All  of  the  municipal  Acts  above  mentioned  give  very  extensive  powers  of  taxation, 
authorizing  the  taxation  of  business  persons,  manufacturers,  callings,  trades  and  profes- 
sions, which  are,  or  may  be  exercised,  or  introduced,  into  the  town  or  city. 

The  Privy  Council  in  a  late  case  of  Lauibe  vs.  Bank  of  Toronto  (12  L.  R.  App. 
cases  p.  575)  decided  that  a  provincial  legislature  may  impose  direct  taxes  on  commer- 
cial corporations,  and,  if  so,  it  may  of  course  authorize  a  municipality  to  do  so.  If 
the  taxes  authorized  by  ch.  11  of  the  Acts  of  the  last  session  of  the  Quebec  legislature, 
namely,  the  imposition  of  direct  taxes  upon  commercial  corporations,  are  in  force  in 
each  of  these  towns  and  if,  in  addition,  all  trades,  manufactures  and  callings,  are  taxed 
under  the  authority  of  local  by-laws,  in  pursuance  of  these  Acts  of  incorporation  the 
trade  and  commerce  of  the  community  may  be  seriously  impaired. 

This  is  a  matter,  however,  for  the  consideration  of  the  provincial  legislature. 

The  undersigned  while  being  of  opinion  that  several  of  these  enactments  are  objec- 
tionable from  a  constitutional  point  of  view,  for  the  reasons  stated,  and  should  be  so 
amended  as  to  remove  the  objections  he  has  referred  to,  nevertheless  recommends  that 
they  be  left  to  their  operation  without  such  amendment  being  insisted  upon,  excepting 
as  to  the  provision  enabling  municipal  authorities  to  remit  fines  and  penalties. 

Chap.  99. — An  Act  to  incorporate  the  Napierville  Junction  Railway  Company. 

Chap.  ICl. — An  Act  to  incorporate  the  Portage  du  Fort  and  Bristol  Branch  Rail- 
way Company. 

Chap.  107. — An  Act  to  incorporate  the  Philipsburg  Junction  Railway  and  Quarry 
Company. 

Section  17  of  the  first  Act,  section  19  of  the  second,  and  section  16  of  the  third  of 
these  Acts,  contain  a  provision  in  reference  to  aliens  permitting  them  to  have  equal 
rights  with  British  subjects  in  railway  stock. 

The  attention  of  your  Excellency  has  frequently  been  called  to  these  provisions, 
which  are  infringements  upon  the  exclusive  right  of  the  Dominion  Parliament  to 
legislate  upon  that  subject. 

The  matter,  however,  is  not  of  sufficient  importance  to  authorize  the  disallowance 
of  the  Acts,  and  he  recommends  accordingly. 

Chap.  103. — An  Act  to  incorporate  the  St,  Maurice  Railway  Company. 
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Section  15  of  this  Act  may  be  beyond  the  competence  of  a  provincial  legislature, 
the  Dominion  Parliament  alone  having  legislative  jurisdiction  in  respect  to  bills  of  ex- 
change and  promissory  notes.  Notwithstanding,  however,  this  objection  to  the  Act, 
the  undersigned  does  not  recommend  any  interference  with  it. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


His  Honour  The  Lieutenant  Governor  of  Quebec  to  the  Secretary  of  State. 

Government  House,  Quebec,  7th  March,  1889. 

Sir, — I  have  the  honour  to  forward  y&u  herewith  for  the  consideration  of  his 
Excellency  the  Governor  General  a  copy  of  the  report  of  the  President  of  the  Execu- 
tive Council  in  answer  to  the  report  of  the  Honourable  Minister  of  Justice,  dated  the 
29th  January  last,  approved  by  his  Excellency  the  Governor  General  in  Council  on  the 
29th  January  last,  respecting  certain  Acts  passed  by  the  legislature   of  Quebec  in  1888. 

I  have,  &c., 

A.  R.  ANGERS, 

Lieutenant  Governor. 


Report  of  the  Honourable  the  President  of  the  Executive  Council  of  Quebec,  approved 
by  His  Honour  the  Lieutenant  Governor  in  Council  on  the  7th  March,  1889. 

To  His  Honour  the  Lieutenant  Governor  of  the  Province  of  Quebec. 

May  it  please  your  Honour, — I  have  carefully  examined  the  report  of  the 
Honourable  Minister  of  Justice  dated  the  18th  January  last  and  forwarded  to  your 
Honour  on  the  4th  February  last,  respecting  certain  Acts  passed  by  the  legislature  of 
this  province  in  1888,  and  I  have  the  honour  to  submit  the  following  remarks  on  each 
of  the  chapters  of  the  said  Act  mentioned  in  such  report. 

1.  Chapter  2,  intituled  :  "An  Act  respecting  the  Revised  Statutes  of  the  province 
of  Quebec." 

The  Minister  of  Justice  states  that  it  is  not  at  present  advisable  to  report  specially 
on  this  Act,  and  reserves  the  right  to  do  so  later  on.  I  have  therefore  nothing  to  say 
on  the  subject  at  present. 

2.  Chapter  17,  intituled  :  "An  Act  to  amend  and  consolidate  the  laws  relating  to 
Fisheries."  Although  he  makes  some  remarks  against  the  Act,  the  Minister  of  Justice 
concludes  by  saying  that  he  does  not  recommend  that  the  power  of  disallowance  be 
exercised. 

3.  Chapter  30,  intituled  :   "An  Act  to  amend  the  Municipal  Code." 
The  Minister  of  Justice  objects  to  section  11,  which  reads  as  follows  : — 
"11.  Article  844  is  amended  by  adding  at  the  end  thereof  the  following : — 

" '  Every  person  who,  for  the  purpose  of  obtaining  a  supply  of  ice  makes  an  open- 
ing or  hole  in  the  ice  of  a  river  upon  which  a  public  road  is  traced,  shall  surround  such 
opening  or  hole  by  means  of  a  fence  or  barrier  sufficient  to  prevent  any  accident,  under 
penalty  of  a  fine  not  less  than  five  nor  more  than  fifty  dollars,  without  prejudice  of  the 
recourse  in  damages  of  any  person  injured  thereby.'  " 
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The  Honourable  Minister  of  Justice  is  of  opinion  that  this  section  should  be 
repealed,  and  recommends  that,  until  the  legislature  of  Quebec  has  had  an  opportunity 
of  so  doing,  no  further  action  be  had  in  respect  thereto. 

I  regret  to  have  to  differ  from  the  opinion  of  the  Honourable  Minister  of  Justice. 
This  section  is  perfectly  constitutional  and  legislates  only  upon  a  matter  of  police  within 
the  scope  of  our  legislature. 

All  municipal  roads,  including  roads  on  the  ice  or  rivers  are  under  the  control 
of  the  municipal  authorities  in  this  province,  in  virtue  of  articles  748  and  849,  and 
municipal  corporations  are  responsible  for  accidents  upon  all  these  roads  subject  to 
the  reservation  in  article  849  which  reads  as  follows  :  "  Corporations  are  not  responsible 
for  accidents  or  damages  occasioned  by  the  breaking  of  the  ice  on  roads  laid  out  and 
maintained  by  them  on  rivers  or  other  pieces  of  water." 

The  object  of  this  amendment  to  the  Municipal  Code  is  for  the  safety  of  the  public 
on  highways  which  the  provincial  authorities  have  the  right  to  provide  for. 

In  support  of  this  opinion  I  take  the  liberty  of  citing  the  following  judgments 
which  establish  the  rights  of  the  provinces  in  local  matters  : — Poulin  vs.  The  Corporation 
of  Quebec,  9  Can.  S.  C.  R.  p.  185  ;  Hodges  vs.  The  Queen,  Privy  Council  9  App.  Cas. 
117. 

In  these  tsvo  cases  it  was  decided  that  the  local  legislatures  have  the  right  to  regu- 
late, for  police  purposes,  the  sale  of  spirituous  liquors,  although  the  Supreme  Court,  in 
Fredericton  vs.  The  Queen,  and  the  Privy  Council,  in  Russell  vs.  The  Queen,  have 
decided  that  the  total  prohibition  of.  the  sale  of  such  liquors  is  within  the  jurisdiction  of 
the  Federal  Parliament. 

I  n  the  present  instance,  it  is  merely  a  matter  of  police.  The  fact  that  a  federal 
law  makes  a  misdemeanour  of  the  neglect  of  certain  people  who  endanger  public  safety, 
cannot  assuredly  take  away  from  the  provincial  authorities  the  right  of  causing  to  be 
removed  on  penalty  of  a  fine,  obstacles  which  endanger  the  lives  of  citizens  on  ice-roads 
on  rivers. 

4.  Chapter  73,  "  An  Act  to  incorporate  the  Chambly  Manufacturing  Company." 
The   Honourable  Minister  of  Justice  states  that  this  company  is  incorporated  for 

the  purpose,  among  other  things,  of  erecting  and  maintaining  dams  along  the  rapids  of 
the  River  Richelieu,  &.C.,  but  he  adds  that  by  section  6  it  is  provided  that  "  the  com- 
pany shall  not  erect  any  dams  across  the  River  Richelieu,  nor  do  anything  affecting  the 
navigation  of  the  said  river  or  the  Chambly  Canal,  without  the  authority  or  consent  of 
the  Government  or  of  the  Parliament  of  Canada  first  obtained." 

However,  the  Honourable  Minister  of  Justice  adds,  in  substance,  that  had  the  in- 
tention of  the  legislature  in  incorporating  this  company  been  merely  to  associate  the 
corporation,  and  give  it  the  necessary  authority  either  by  Dominion  legislation  or  the 
proper  authorities,  for  carrying  on  the  enterprise  for  which  they  were  incorporated, 
there  could  have  been  no  objection  ;  but  the  evident  intention  of  the  Act  appears  to  be 
otherwise.  In  fact  it  confers  absolute  rights  to  the  company  in  respect  to  the  rivers, 
dealing  with  a  subject  wholly  within  the  powers  of  the  Canadian  parliament. 

The  Minister  of  Justice  is,  therefore,  of  opinion  that,  as  this  Act  trenches  upon  the 
fed^'ral  jurisdiction  as  above  mentioned,  it  should  be  amended,  and  he  recommends  that 
it  remain  in  force  until  the  legislature  of  Quebec  has  had  an  opportunity  to  make  such 
amendment. 

Here  again  I  regret  that  I  cannot  agree  with  the  Honourable  Minister  of  Justice. 
His  conclusion  is  not  acceptable,  and  does  not  in  any  wise  follow  from  the  premises. 
Section  6  is  sufficient  to  protect  the  powers  of  the  federal  government,  since  it  declares 
that  the  company  can  do  no  act  affecting  the  navigation  of  the  Chambly  River  or  Canal, 
without  the  previous  authority  and  consent  of  the  Government  or  Parliament  of  Canada. 

5.  Chapter  75,  intituled  :  "  An  Act  to  amend  the  charter  of  the  Windsor  and 
Brompton  Bridge  Company." 

After  discussing  this  Act,  which  is  only  an  amendment  to  the  Act  36  Victorial 
chapter  77,  the  Minister  of  Justice  concludes  by  saying  that  this  Act  should  not  be 
disallowed,  because  the  original  Act   which   it  amends  was  not   disallowed,  and  there 
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are  no  reasons  of  public  necessity  for  disallowing  the  Act.     This  ofl&cial  statement  puts 
an  end  to  all  difficulties  for  the  present. 

6.  Chapter  76,  intituled :  "  An  Act  to  incorporate  the  Ste.  Clothilde  de  Horton 
Bridge  Company." 

The  Honourable  Minister  of  Justice  objects  to  this  Act  because  the  river  on  which 
the  bridge  is  to  be  built  is  navigable,  and  he  declares  that  the  Act  is  contrary  to  chapter 
92  of  the  Revised  Statutes  of  Canada. 

As  a  question  of  fact,  I  am  told  that  the  river  is  not  navigable,  consequently  the 
bridge  does  not  come  under  the  federal  Act.  However,  to  obviate  all  difficulties,  the 
undersigned  recommends  that  the  Provincial  Secretary  be  recommended  to  communicate 
to  the  company  the  objection  raised  by  the  Minister  of  Justice,  in  order  that  it  may 
reply,  but  he  does  not  consider  it  advisable  to  recommend  anything  else. 

7.  Chapter  83,  intituled  :  "  An  Act  to  amend  and  consolidate  the  Acts  incorporat- 
ing the  town  and  city  of  St.  Hyacinthe  and  the  Acts  amending  the  same,  and  to  convey 
further  powers  upon  the  mayor  and  council  of  the  city  of  St.  Hyacinthe." 

The  Honourable  Minister  of  Justice  objects  to  the  clauses  which  give  the 
city  council  authority  to  punish  vagabonds,  beggars,  prostitutes  and  disorderly 
persons,  which  authorize  the  seizure  and  confiscation  of  certain  goods  brought  to  market 
for  sale  and  which  may  be  of  deficient  quantity  or  quality.  The  Minister  of  Justice  is 
of  the  opinion  that  these  clauses  affect  Dominion  laws  on  trade,  weights  and  measures. 

I  do  not  share  the  opinion  of  the  Honourable  Minister  of  Justice  and  I  think  that 
these  are  matters  of  police,  which  are  exclusively  within  the  jurisdiction  of  the  legis- 
lature and  of  municipal  corporations.  Similar  provisions  applicable  to  all  municipali- 
ties governed  by  the  Municipal  Code  have  existed  since  1871,  and  their  constitutionality 
has  never  been  questioned,  although  many  suits  taken  act  under  them. 

The  Honourable  Minister  of  Justice  also  objects  to  the  clause  which  allows  the 
town  council  to  regulate  the  number  and  size  of  the  arches  of  the  bridges  to  be  built 
over  the  Yamaska  River,  opposite  the  city,  on  the  principle  that  this  is  a  violation 
of  the  laws  of  navigation,  which  are  under  the  exclusive  control  of  the  Parliament  of 
Canada. 

I  do  not  share  this  opinion.  The  River  Yamaska,  opposite  the  city  where  the 
bridges  are,  is  not  navigable. 

But  here  again  I  suggest  that  these  objections  be  communicated  by  the  Provincial 
Secretary  to  the  municipal  authorities  of  St.  Hyacinthe  in  order  that  tTiey  may  reply 
and  protect  themselves. 

The  Honourable  Minister  of  Justice  also  objects  to  several  other  clauses  afiFecting 
police  matters  within  the  limits  of  the  city,  and  which  allow  the  council  to  pass  by-laws 
to  prevent  the  obstructing  of  its  streets  by  railway  trains,  by  cars  or  locomotives  of  the 
Grand  Trunk  or  any  other  railway  company.  The  objection  of  the  Minister  of  Justice 
is  that  this  trenches  upon  federal  powers  and  that  the  federal  government  alone  can 
regulate  these  matters. 

Notwithstanding  all  the  respect  which  I  have  for  the  opinion  of  the  Honourable 
Minister  of  Justice,  I  cannot  share  it,  and  I  am  compelled  to  say  that  the  law  is  per- 
fectly constitutional. 

Finally,  the  Honourable  Minister  of  Justice  objects  to  the  power  granted  to  the 
municipal  authorities  at  St.  Hyacinthe  to  remit  fines,  in  whole  or  in  part,  imposed  upon 
persons  who  infringe  municipal  by-laws,  on  the  principle  that  such  fines  belong  to  the 
federal  authorities,  and  that  to  remit  them  is  to  exercise  a  royal  prerogative. 

This  objection,  I  may  be  permitted  to  say,  cannot  be  serious  as  regards  fines  in- 
currred  for  violation  of  provincial  laws  or  by-laws  made  under  such  laws  ;  the  pro- 
vincial legislature  alone  have  the  right  to  say  to  whom  such  fines  shall  belong,  and,  con- 
sequently, may  remit  them. 

As  to  fines  for  infringements  of  federal  statutes  there  is  no  question  of  them  here, 
and  any  remission  which  might  be  made  of  them  under  a  local  statute  would  certainly 
be  of  no  value.  But  in  order  to  obviate  all  difficulties,  I  again  suggest  that  this  be 
made  known  to  the  municipal  authorities  in  order  that  they  may  protect  themselves. 
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8.  Mention  is  also  made  of  the  following  Acts  : 

Chapter  67,  intituled  "  An  Act  to  incorporate  the  Drummondville  Industrial 
Company  "  ; 

Chapter  88,  intituled  "  An  Act  to  incorporate  the  town  of  Drummondville  " ; 

Chapter  89,  intituled  "  An  Act  to  amend  the  Act  46  Victoria,  chapter  82,  incor- 
porating the  town  of  Hochelaga  now  the  town  of  Maisonneuve  "  : 

Chapter  90,  intituled  "  An  Act  to  incorporate  the  town  of  Coaticook  into  a  town 
with  a  special  charter  "  ; 

But  as  the  Honourable  Minister  of  Justice  states  that  all  these  Acts,  which  either 
incorporate  towns  or  amend  Acts  incorporating  them  and  the  provisions  thereof  are 
more  or  less  beyond  the  powers  of  the  legislature  of  Quebec,  but  without  indicating  any 
particular  provisions,  there  is  no  need  to  answer  objections  which  are  so  general. 

9.  Chapter  99,  intituled  "  An  Act  to  incorporate  the  Napierville  Junction  Railway 
Company." 

Chapter  101,  intituled  "  An  Act  to  incorporate  the  Portage  du  Fort  and  Bristol 
Branch  Railway  Company." 

Chapter  107,  intituled  "  An  Act  to  incorporate  the  Philipsburg  Junction  Railway 
and  Quarry  Company." 

The  Honourable  Minister  of  Justice  objects  to  section  17  of  chapter  99,  to  section 
19  of  chapter  101,  and  section  13  of  chapter  107,  allowing  aliens  to  hold  shares  in 
the  said  railway  companies,  and  to  enjoy  the  same  rights  as  British  subjects  in  this 
respect. 

The  Honourable  Minister  of  Justice  says  that  he  has  frequently  called  his  Ex- 
cellency's attention  to  similar  provisions  which  are  evidently  contrary  to  the  right  and 
privilege  of  the  Parliament  of  Canada  to  legislate  on  the  subject,  but  he  adds,  however, 
that  the  question  is  not  of  sufficient  importance  to  justify  the  disallowance  of  the  Acts 
in  question. 

I  regret  that  I  cannot  share  this  opinion  of  the  Honourable  Minister  of  Justice. 
This  is  purely  and  simply  a  question  of  ownership  and  of  civil  rights,  and,  consequently, 
one  within  the  jurisdiction  of  the  local  legislature.  The  fact  of  naturalization  being 
within  the  province  of  the  Federal  Parliament  is  of  no  importance. 

Tlie  regulation  of  the  business  of  insurance  lies  within  the  jurisdiction  of  the 
Federal  Parliament ;  this  has  not  prevented  the  courts  of  Ontario,  the  Supreme  Court, 
and  the  Privy  Council  from  deciding  that  the  regulating  of  contracts  aflfecting  such 
trade  is  within  the  jurisdiction  of  local  legislatures.     (Citizens  Ins.  Co.  vs.  Parsons.) 

10.  Chapter-  103,  intituled  :  "  An  Act  to  incorporate  the  St.  Maurice  Railway 
Company." 

The  Honourable  Minister  of  Justice  objects  to  section  15  which  allows  the  com- 
pany to  sign  promissory  notes  or  bills  of  exchange,  but,  notwithstanding  this  objection, 
he  does  not  deem  it  advisable  to  recommend  its  disallowance. 

Here  again  I  cannot  share  the  opinion  of  the  Minister  of  Justice. 

The  Federal  Parliament  alone  has  the  right  to  legislate  as  to  promissory  notes,  but 
when  the  local  legislature  incorporates  a  company  and  specifies  what  contracts  it  may 
make,  it  has  certainly  a  right  to  say  whether  it  can  give  notes,  and  that  is  a  question  of 
ownership  and  of  civil  rights.     (Citizens  Ins.  Co.  vs.  Parsons.) 

Such  is,  your  Honour,  a  faithful  summary  of  the  objections  made  by  the  Minister 
of  Justice  to  the  Acts  in  question,  with  my  replies  to,  and  remarks  upon,  such 
objections. 

I  am  of  opinion  that  we  should  forward  the  special  objections  which  affect  certain 
corporations  and  do  nothing  further,  at  least  for  the  moment,  merely  contenting  myself 
with  regretting  this  systematic  and  uncalled  for  interference  by  the  federal  authorities 
with  the  legislation  of  this  province. 

The  whole  respectfully  submitted, 


HONORE  MERCIER, 

Premier. 


386  QUEBEC    LEGISLATION 


Correspondence,   Petitions,   Reports,   &c.,   Respecting   the  Jesuit  Estates  Act, 

51-52  Victoria,  Chapter  16. 

His  Honour  the  Lieutenant-Governor  of  Quebec  to  the  Secretary  of  State. 

Government  House,  Quebec,  15th  October,  1888. 
Sir, — Among  the  Acts  of  the  last  session  of  the  legislature  of  this  province,  of 
which  copies  were  transmitted  to  you  the  8th  of  August  last,  according  to  law,  is  found 
the  one  intituled  "  An  Act  relating  to  the  question  of  the  settlement  of  the  Jesuits' 
Estates,"  chapter  13,  of  51-52  Victoria. 

My  government  for  urgent  reasons  desire  to  know  without  delay,  the  intention  of 
the  advisers  of  his  Excellency  the  Governor  General,  as  to  the  exercise  of  the  right  of 
disallowance  with  reference  to  this  Act.  Under  these  circumstances,  I  request  you  to 
inform  me  of  their  intention  as  soon  as  possible. 

I  have,  (fee, 

A.  R.  ANGERS, 

Lieutenant-Governor. 


Report  of   the  Honourable  the  Minister  of  Justice  apjyroved  by  His   Excellency    the 
.  Governor  General  in  Council  on  the  19th  January,  1889. 

Department  of  Justice,  Canada,  Ottawa,  16th  January,  1889. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  had  under  consideration  the  Acts  of  the  legislature  of 
the  province  of  Quebec  passed  in  the  session  held  in  the  year  1888,  the  titles  of  which 
Acts  are  mentioned  in  the  schedule  hereto,*  respectfully  recommends  that  they  be  left 
to  their  operation. 

JOHN  S.  D.  THOMPSON, 

Minister  of  Justice. 


Petition  from  tlie  Presbytery  of  Montreal,    dated  12th    October,  1888,   to  the  Governor 

General  in  Council. 

To  His  Excellency  the  Governor  General  in  Council  assembled: 

The  memorial  of  the  undersigned  humbly  showeth  : — 

That  the  presbytery  of  Montreal,  of  the  Presbyterian  Church  in  Canada,  did,  at 
a  meeting  held  in  the  David  Morrice  hall,  Montreal,  on  the  third  day  of  October,  one 
thousand  eight  hundred  and  eighty-eight,  adopt  the  subjoined  resolutions,  which  we 
are  instructed  to  forward  for  the  consideration  of  your  Excellency  in  Council.  We 
beg  respectfully  to  call  the  attention  of  your  Excellency  in  Council  to  the  important 
subject  embraced  in  said  resolutions ;  and  we  crave  that  such  action  be  taken  in  the 
premises  as  to  your  Excellency  in  Council  may  seem  meet. 
And  your  memorialists,  as  in  duty  bound,  will  ever  pray. 

JAMES  ERASER,  Moderator, 
JAMES  PATTERSON,    Presbytery   Clerk, 
D.  H.  MacVICAR,  D.D.,  LL.D., 
ROBERT  CAMPBELL,  D.D., 
D.  COUSSIRAT,  B.A.,  B.D., 
JOHN  CAMPBELL,  M.A.,  S.T.P., 
RIEUL  P.  DUCLOS, 
DAVID  W.  MORRISON, 
■  Members  of  Committee, 

*  See  ante  pajje  377. 
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RESOLUTIONS. 

Whereas,  by  recent  legislation  of  the  province  of  Quebec,  a  large  sum  of  money 
was  voted  out  of  what  is  known  as  the  "  Jesuits'  Estates,"  which  upwards  of  a  century 
ago  became  public  property,  and  has  been  since  looked  to  as  available  for  educating  the 
people  of  the  province,  irrespective  of  race  or  religious  belief — $400,000  to  the  Society 
of  Jesus,  and  $60,000  to  the  Protestant  Committee  of  the  Council  of  Public  Instruction  ; 

The  presbytery  of  Montreal  avails  itself  of  this  opportunity  of  expressing  strong 
disapproval  of  the  same,  and  of  declining,  so  far  as  it  has  a  right  to  voice  public 
opinion,  to  be  a  party  to  it. 

The  presbytery  further  expresses  astcmishment  that  the  provincial  legislature,  not 
content  with  granting  powers  of  incorporation  to  the  Jesuits,  should  have  gone  out  of 
its  way  to  footer,  in  a  mixed  community,  a  society  which  proved  itself  the  enemy  of 
civil  and  religious  liberty  all  over  the  world,  and  which  even  the  governments  of  Roman 
Catholic  states  have  found  it  necessary  to  expel 

The  presbytery  also  protests  eirnestly  against  the  action  of  the  Quebec  legislature 
in  violating  the  principle  of  religious  equality  which  was  established  in  Canada  many 
years  ago,  by  bestowing  public  money  upon  a  society  of  a  distinctively  religious 
character,  like  that  of  the  Jesuits. 

Therefore,  be  it  resolved,  that  this  presbytery  memorialize  the  Governor  General 
in  Council  to  take  the  foregoing  preamble  and  resolutions  into  consideration  and  adopt 
such  measures  as  will  protect  the  rights  of  the  people  of  this  province  in  the  premises. 

Petition  from  the  Evangelical  Alliance  of  the  Dominion  of  Canada,  to  His  Excellency  the 

Governor  General  in  Council. 

To  His  Excellency  the  Might  Honourable  Frederick  A.  Stanley,  Baron  Stanley  of  Preston, 
G.C.B.,  Governor  General  of  the  Dominion  of  Canada,  in  Council : 

The  petition  of  the  undersigned  humbly  showeth ; 

That  whereas  at  a  meeting  of  the  Evangelical  Alliance  for  the  Dominion  of  Canada, 
held  in  the  city  of  Montreal,  in  the  month  of  Occober,  in  the  year  of  Our  Lord  one 
thousand  eight  hundred  and  eighty-eight,  certain  matters  touching  the  intei'ests  of  the 
several  Protestant  churches  were  taken  into  serious  consideration,  among  which  was 
"The  Act  respecting  the  Jesuits'  Estates,"  passed  by  the  legislature  of  the  province  of 
Quebec  and  assented  to  on  the  12th  of  July,  1888,  now  lying  before  your  Excellency 
in  Council  for  consideration  ; 

And  whereas  "  the  estates  of  that  (the  Jesuit)  order  were  originally  granted  by 
the  King  of  France  for  the  purpose  of  educating  the  natives  of  the  country,"  and  the 
Jesuits  were  merely  depositaries  thereof  for  the  purposes  of  the  education  of  the  youth 
of  the  province;  (Address  to  His  Excellency  from  House  of  Assembly,  L.C.,  A.D.  1800, 
and  address  to  King  from,  the  same  in  1825.) 

And  whereas  the  order  of  the  Jesuits  was  supressed  in  France  in  1761  and  its 
property  taken  by  the  King  for  the  purposes  of  education ; 

And  whereas  the  royal  instructions  to  the  Governor  General  of  Canada  in  1774 
directed  "  that  the  Society  of  the  Jesuits  should  be  suppressed  and  dissolved  and  no 
longer  continue  a  body  corporate  and  politic,  and  that  all  their  rights,  privileges  and 
property  should  be  vested  in  the  Crown ; " 

And  whereas  the  House  of  Assembly  for  the  province  of  Quebec  repeatedly  in 
1800,  1812  and  1825,  petitioned  the  King  or  his  representative  that  the  said  estates 
might  be  devoted  according  to  their  primitive  destination,  for  the  education  of  the  youth 
of  this  country,  and  be  placed  at  the  disposal  of  the  legislature  for  that  purpose  ; 

And  whereas  on  the  7th  of  July,  1831,  Lord  Goderich,  then  Secretary  for  the 
Colonies  to  King  William  IV.,  addressed  a  despatch  to  His  Majesty's  representative 
in  Quebec  in  which  he  stated  that  '•  the  Jesuits'  Estates  were,  on  the  dissolution  of 
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that  order,  appropriated  to  the  education  of  the  people,"  and  further,  "  that  the 
revenue  which  might  result  from  that  property  should  be  regarded  as  inviolably  and 
exclusively  applicable  to  that  object " ;  and  moreover,  "  that  the  King,  cheerfully  and 
.Jwithout  reserve,  confided  the  duty  or  the  application  of  those  funds  for  the  purposes 
of  education  to  the  provincial  legislature";  (Ajypendix  to  Journals,  House  of  Assembly. 
L.  C,  1824,  Vol.  38.) 

And  whereas  the  disposal  of  the  said  estates  has  been  from  time  to  time  impeded 
by  the  "  energetic  representations  "  of  the  authorities  of  the  Roman  Catholic  Church, 
asserting  a  claim  to  their  "ownership";  (Statutes  of  Quebec,  1888,  pp.  ^.3,  44-) 

And  whereas  the  government  of  the  province  of  Quebec,  in  the  negotations 
with  the  representative  of  the  present  order  of  the  Jesuits  in  the  province  of  Quebec 
forming  the  basis  of  the  Jesuits'  Estates  Act  of  1888,  expressly  declared  "  it  did  not 
recognize  any  civil  obligation,  but  merely  a  moral  obligation,  in  this  respect,"  and 
proceeded  to  treat  on  the  amount  and  terms  of  compensation  in  money  on  condition 
of  receiving  a  full  renunciation  of  all  further  claims  on  the  said  estates ;  (Ibid.,  p.  49.) 

And  whereas  by  the  said  Jesuits'  Estates  Act  of  1888,  the  Lieutenant  Governor 
in  Council  is  authorized  to  pay  the  sum  of  four  hundred  thousand  dollars  "  out  of  any 
public  money  at  his  disposal "  for  the  purpose  of  such  compensation,  "to  remain  as  a 
special  deposit  until  the  Pope  has  ratified  the  said  settlement  and  made  known  his 
wishes  respecting  the  distribution  of  such  amount  in  this  country;  (Ibid.,  p.  50.) 

And  whereas  the  said  Jesuits'  Estate  Act  recognizes  powers  in  the  Holy  See 
that  are  perilous  to  the  supremacy  of  the  Queen,  in  thus  requiring  its  consent  to  legisla- 
tion within  her  dominions,  and  the  application  of  public  funds,  and  in  accepting  such 
terms  as  "  the  Pope  allows  the  government  to  retain  the  proceeds  of  the  sale  of  the 
Jesuits'  Estates  as  a  special  deposit  to  be  disposed  of  with  the  sanction  of  the  Holy  See ;" 
(Ibid.,  p.  47.) 

And  whereas  your  petitioners  contend  that  not  even  a  "  moral  obligation"  exists 
to  make  "  compensation  "  for  property  duly  and  lawfully  taken  by  the  Crown,  to  the 
extinction  of  all  "  civil  obligation  ;  " 

And  whereas,  from  the  whole  tenor  of  the  negotiations  on  this  matter,  it  is  to  be 
surely  expected  that  the  Holy  See  will  apportion  at  least  a  large  share  of  the  afore- 
mentioned $400,000  to  the  order  of  the  Jesuits  which  does  not  represent  the  Roman 
Catholic  Church  or  population  of  Quebec  as  a  whole  but  itself  alone,  and  is  confined  by 
law  to  two  archdioceses  and  one  diocese  ;  (Quebec  Statutes,  1887,  p.  66.) 

And  whereas  no  stipulation  is  made  that  the  said  $400,000  shall  be  devoted  to 
public  education  or  any  account  be  rendered  to  the  government  of  the  use  made  of 
such  public  money ; 

And  whereas  any  further  proceeds  of  the  sale  of  the  Jesuits'  Estates  are  not 
secured  for  the  purposes  of  education,  but  pass  into  the  general  revenue  of  the  province; 

And  whereas,  finally,  the  appropriation  in  the  said  Jesuits'  Estates  Act  of  the 
sum  of  sixty  thousand  dollars  to  be  invested  by  the  Protestant  Committee  of  the 
Council  of  Public  Instruction  for  the  benefit  of  Protestant  institutions  of  superior 
education,  though  urgently  needed  and  justly  due,  though  unlike  the  $400,000  available 
for  the  entire  population  of  one  class  alike,  and  though,  by  contrast  again  to  be  admin- 
istered under  public  accountability,  is  liable  nevertheless  to  be  interpreted  as  making 
the  Protestant  community  consenting  and  approving  parties  to  that  appropriation  of  the 
$400,000  to  which  the  grave  objections  above  recited  have  to  be  made : 

Therefore,  that  your  petitioners,  being  duly  authorized  on  this  behalf  by  the 
aforesaid  Evangelical  Alliance,  do  enter  their  solemn  protest  against  the  Act  in  question 
being  carried  into  effect. 

And  humbly  pray  that  it  may  be  disallowed  by  your  Excellency  in  Council  as 
provided  by  the  British  North  America  Act  of  1867. 


JNO.  MACDONALD,  President. 
WM.  JACKSON,  Secretary. 


Montreal,  10th  January,  1889. 
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Report   of  the   Honourable    the   Minister   of  Justice     approved  hy   His  Excellency  the 
Governor  General  in  Goxincil  on  the  22nd  January,  1889. 

Department  of  Justice,  Ottawa,  16th  January,  1889. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned,  to  whom  has  been  referred  a  petition  to  your  Excellency  from 
the  Dominion  Evangelical  Alliance,  and  also  a  petition  from  the  Presbytery  of 
Montreal  in  connection  with  the  Presbyterian  Church  in  Montreal,  praying  for  the 
disallowance  of  an  Act  passed  at  the  last  session  of  the  legislature  of  the  province  of 
Quebec,  entitled :  "  An  Act  respecting  the  settlement  of  the  Jesuit  Estates,"  has  the 
honour  to  report  as  follows  : — 

Before  the  petitions  in  question  came  before  him  for  his  consideration  the  undei*- 
signed  had  already  recommended  to  your  Excellency,  that  the  Act  in  question  should 
be  left  to  its  operation. 

The  memorials  referred  to  have  not  convinced  the  undersigned  that  that  recom- 
mendation should  be  changed.  The  subject-matter  of  the  Act  is  one  of  provincial  con- 
cern only,  having  relation  to  a  fiscal  matter  entirely  within  the  control  of  the  legislature 
of  Quebec. 

The  undersigned  respectfully  recommends  that  a  copy  of  this  report,  if  approved, 
be  sent  to  the  petitioners  for  their  information. 

JOHN  S.  D.  THOMPSON, 

Minister  of  Justice. 


Petition  from  the  Presbytery  of  Miramichi,  N.E.,  to  Right  Hon.  Sir  John  Macdonald. 
The  Manse,  Kingston,  Kent  Co.,  N.B.,  19th  Jan.,  1889. 

Right  Honourablk  Sir, — I  have  the  honour  to  forward  through  you  to  the  gov- 
ernment of  the  Dominion  of  Canada  a  petition  from  the  Presbytery  of  Miramichi,  of 
the  Canadian  Presbyterian  Church,  in  reference  to  the  grant  recently  voted  by  the 
Quebec  government.  By  bringing  it  under  the  notice  of  your  government,  you  will 
greatly  oblige  Your  humble  servant, 

WM.  HAMILTON. 

Unto  the  Honourable  Sir  John  A.  Macdonald,  and  other  members  of  the  government 
of  the  Dominion  of  Canada,  the  petition  of  the  Miramichi  Presbytery  in  connection 
with  the  Presbyterian  Church  in  Canada,  humbly  showeth : 

"Whereas  a  grant  of  four  hundred  thousind  dollars  has  been  made  by  the  govern- 
ment of  Quebec  on  behalf  of  the  educational  institutions  in  that  province  under  the 
control  of  the  Jesuits  ; 

And  whereas  the  granting  of  such  a  sum  from  the  common  exchequer  of  the 
province  to  a  particular  denomination  is  manifestly  unjust  to  the  residue  of  the  com- 
munity, and  imposes  upon  the  Protestants  of  Quebec  a  burden  which  is  irksome  and 
unfair  ; 

And  whereas  the  said  grant  is  calculated  to  aid  the  recipients  in  the  dissemination 
of  principles  which,  in  the  opinion  of  several  of  the  governments  of  Europe,  are 
destructive  of  the  peace  and  well-being  of  the  nation  ; 

May  it  therefore  please  your  honourable  government  to  veto  the  Act  conferring 
said  grant  :  and  your  petitioners  will  ever  pray. 

In  name  and  by  authority  of  presbytery. 

WM.  HAMILTON,  Moderator  jwo  tern. 
N.  McKAY,  Clerk. 

Kingston,  Kent  Co.,  15th  January,  1889. 
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JPetition  from  Inhabitants  of  the   Village  of  Huntingdon,  P.  Q.,   and  vicinity,  to  His 

Excellency  the  Governor  General. 

To  His  Excellency  the  Right  Honx)urahle  Frederick  A.  Stanley,  Baron  Stanley  of  Preston, 
G.C.B.,  Governor  General  of  tlie  Dominion  of  Canada,  &c.,  dbc,  dec,  in  Council. 

The  petition  of  the  inhabitants  of  the  village  of  Huntingdon  and  its  vicinity  in 
the  province  of  Quebec,  humbly  showeth  : 

That  by  the  British  North  America  Act  of  1867,  section  93,  subsection  3,  it  is 
provided  that  "  an  appeal  shall  lie  to  the  Governor  General  in  Council  from  any  Act  or 
decision  of  any  provincial  authority  affecting  any  right  or  privilege  of  the  Protestant 
minority  of  the  Queen's  subjects  in  relation  to  education." 

That  a  case  for  such  an  appeal  has  arisen  in  the  passing  by  the  legislature  of  the 
province  of  Quebec  in  1888,  of  an  Act  respecting  the  settlement  of  the  "  Jesuits 
Estates,"  whereby  a  large  and  valuable  property  pledged  by  the  "  Crown  "  inviolably 
and  exclusively  to  public  education,  is  diverted  from  that  object  and  made  over  to  the 
general  public  funds  of  the  province. 

That  as  the  Jesuits'  Estates  were  given  over  by  the  Crown  to  be  held  in  perpetuity 
for  the  education  of  the  youth  of  Lower  Canada,  your  petitioners  protest  alike  against 
their  sale  and  the  distribution  of  the  proceeds  among  sectarian  institutions. 

Wherefore  your  petitioners  earnestly  pray  your  Excellency  to  intervene  in  such 
manner  as  may  to  your  wisdom  seem  best,  in  order  that  justice  may  be  done  in  the 
premises. 

And  your  petititioners,  as  in  duty  bound,  will  ever  pray. 

In  name  and  by  order  of  the  petitioners. 

ANDREW  McCALLUM,  Chairman. 
JAMES  WATSON,  Secretary. 
Given  at  Huntingdon,  Quebec,  27th  February,  1889. 


Petition  from.  L.  0.  District  Lodge  No.  J/.,  Ottawa,  to  His  Excellency  the  Governor  General. 

To  His  Excellency  the  Eight  Honourable  Sir  Frederick  Arthur  Stanley,   Baron  Stanley 
of  Preston,  Governor  General  of  Canada. 

May  it  Please  Your  Excellency, — 

By  the  authority  and  acting  on  behalf  of  the  members  of  Loyal  Orange  District 
Lodge  No.  4,  Ottawa,  loyal  subjects  of  Her  Most  Gracious  Majesty,  the  petition  of  the 
undersigned  humbly  showeth  : 

That  whereas  your  petitioners  have  heard  with  surprise  and  alarm  that  on  the 
twelfth  day  of  July,  188"^,  an  Act  entitled  :  "  The  Act  respecting  the  Jesuits' 
Estates,"  which  had  been  passed  at  its  last  session  by  the  legislature  of  the  province 
of  Quel)ec,  received  the  assent  of  his  Honour  the  Lieutenant-(iovernor.  That  the  Act 
authorizes  the  Lieutenant-Governor  of  that  province  to  pay  out  of  any  public  money 
at  his  disposal  the  sum  of  $400,000  for  the  purpose  of  compensating  the  present  Society 
of  Jesus  for  certain  estates  which  had  formerly  been  given  in  trust  by  the  Kings  of 
France,  for  the  education  of  the  inhabitants  of  Canada,  to  the  former  Society  of 
Jesus,  but  which,  in  consequence  of  the  dissolution  of  the  said  society  in  1774,  had 
been  confided  to  the  provincial  legislature,  by  command  of  His  late  Majesty  King 
William  IV.,  in  the  year  1831,  for  the  purpose  of  education,  and  that  the  revenue 
resultin'.;  from  the  estates  might  be  recorded  as  inviolably  and  exclusively  devoted  to 
that  object. 

That  the  said  Act  furthermore  provides  "  that  the  said  sum  of  §100,000  shall 
remain  as  a  special  deposit  until   the  Pope  has  ratified  the  said   settlement  and  made 
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known  his  wishes  respecting  the  distribution  of  such  amount  in  this  country,"  thereby 
recognizing  the  authority  of  a  foreign  bishop  in  the  disposal  of  public  funds  derived 
from  the  taxation  of  tlie  whole  population  of  the  province  of  Quebec,  Protestant  as 
well  as  Roman  Catholic,  in  contempt  of  the  supremacy  of  the  Crown,  as  well  as  of  the 
rights  of  the  rising  generation  of  Quebec. 

That  the  present  Society  of  Jesus,  lately  incorporated  in  Quebec,  can  in  neither  a 
legal  or  a  moral  sense  be  considered  as  the  representative  of  the  former  society  of  the 
same  name,  which  was  dissolved  by  a  bull  of  Pope  Clement  XIV.  many  years  before 
the  oldest  member  of  the  present  society  was  born. 

That  the  interference  of  the  Jesuits  in  political  affairs  and  their  evil  influence  on 
public  and  private  morality,  has  within  the  last  200  years  been  found  so  unsupportable 
wherever  established,  as  to  compel  the  enactment  of  laws  repelling  them  from  almost 
every  European  country,  Roman  Catholic  as  well  as  Protestant ;  aad  that  in  Quebec 
itself  the  Act  for  their  incorporation  passed  by  the  provincial  legislature  in  1887,  was 
most  strenuously  opposed  by  the  highest  Roman  ecclesiastic  in  Canada,  and  by  many  of 
the  most  learned,  devoted  and  loyal  clergymen  and  laymen  of  the  Roman  faith  in 
Quebec. 

That  we  protest  most  repectfully,  but  most  earnestly,  against  any  grant  of  the 
public  money  of  Canadians  to  men  who  maintain  in  their  authorized  text  books  that 
no  obedience  is  due  by  Christians  to  the  laws  of  so-called  heretical  sovereigns,  meaning 
by  that  term,  Protestant  monarchs  like  our  present  Gracious  Majesty. 

That,  apart  from  these  weighty  considerations,  no  grant  of  public  money  has  for 
many  years  been  made  to  any  denominational  associations,  and  the  initiation  of  a 
contrary  policy  in  our  mixed  community  would  logically  and  inevitably  lead  to  constant 
disputes  and  struggles  for  the  endowment  from  the  public  treasury  of  every  kind  of 
religious  institutions. 

We,  therefore,  respectfully  request  your  Excellency  that,  taking  these  and  other 
weighty  reasons  into  your  serious  consideration,  you  may  be  pleased  to  refuse  your 
assent  to  the  Act  of  the  legislature  of  Quebec  respecting  the  Jesuits'  Estates. 

And  we,  your  petitioners,  as  in  duty  bound,  will  ever  pray. 

WILLIAM  CHERRY,  District  Master. 
T.  H.  WHITE,  District  Secretary. 


Petition/rom  the  Guelph  Ministerial  Association  to  His  Excellency  the  Governor  General. 
To  His  Excellency  the  Governor  General  in  Council. 

The  petition  of  the  Guelph  Ministerial  Association,  humbly  showeth  : — 

1.  That  the  said  association  is  composed  of  the  clergymen  of  the  different  Protes- 
tant denominations  in  the  city  of  Guelph,  and  the  adjacent  neighbourhood  with  the 
exception  of  those  of  the  Episcopal  Church. 

2.  That  they  thus  represent  a  large  and  influential  portion  of  the  inhabitants  in 
their  immediate  locality. 

3.  That  from  their  official  character  and  work  as  ministers  of  the  Gospel  and  from 
their  position  as  members  of  civil  society  they  are  bound  to  take  an  interest  in  every- 
thing, whether  spiritual  or  temporal,  affecting  the  welfare  of  the  community,  and  to 
exert  their  influence  in  support  of  that  which  is  favourable  to  these,  and  against  that 
which  is  unfavourable. 

4.  That  in  their  deliberate  judgment  the  recent  passing  by  the  provincial  legis- 
lature of  Quebec  of  what  is  known  as  the  Jesuits'  Estates  Bill  is  ominous  of  danger  to 
the  welfare  not  only  of  that  province  but  of  the  Dominion  at  large,  (1)  as  it  must  be 
supposed  that  the  different  branches  of  that  order  throughout  the  land  will  be  encou- 
raged and  strengthened  by  it  :  (2)  the  past  history  of  the  order  and  the  fact  that  they 
have  been  condemned  by  popes,  and  expelled  from  their  territories  by  kings  and  civil 
rulers,   proves  that  they  have  been  found  hurtful  to  society  :  (3)  the  Bill  is  an  invasion 

25i 


392  QUEBEC   LEGISLATION 


of  the  prirogatives  of  our  beloved  Queen,  whose  representative  you  are  :  (4)  it  gives  a  state 
recognition  to  one  of  the  orders  of  a  religious  body,  contrary  to  a  well  understood  article 
of  our  constitution  that  there  is  no  State  Church  in  Canada  :  (5)  it  diverts  a  large  sum 
of  state  money  from  the  immediate  direction  and  control  of  state  authority  and  places 
it  at  the  disposal  of  a  foreign  sovereign,  the  Pope,  who  claims  to  be  a  temporal  prince 
as  well  as  an  ecclesiastical  ruler. 

Your  petitioners  would,  therefore,  humbly  pray  your  Excellency  to  take  these 
premises  into  consideration  and  exercise  your  prerogative  in  disallowing  the  aforesaid 
Bill. 

And  your  petitioners  as  in  duty  bound  shall  ever  pray. 

Signed  in  name,  and  by  authority  of  the  Guelph  Ministerial  Association. 

WM.  C.  WEIR,  President. 
ROBERT  TORRANCE,  Secretary. 
Guelph,  16th  March,  1889. 


Petition  from  Executive  Committee  of  Evangelical  Alliance  for  Dominion  of  Canada  : 

To  His  Excellency  the  Bight  Honourable  Frederick  A.  Stanley,  Baron  Stanley  of  Preston, 
G.C.B.,  Governor  General  of  the  Dom,inion  oj  Canada,  o&c,  o&c,  (tc,  in  Council. 

The  petition  of  the  Executive  Committee  of  the  Evangelical  Alliance  for  the  Domi- 
nion of  Canada,  humbly  showeth  : — 

That  your  petitioners  having  been  apprised  of  the  appeal  made  to  your  Excellency 
as  allowed  by  the  British  North  America  Act,  1867,  by  the  Protestant  Ministerial  As- 
sociation of  Montreal,  and  divers  other  Protestant  inhabitants  of  the  province  of  Que- 
bec, against  the  wrong  done  to  them  by  the  Quebec  "  Jesuits  Estates  Act  "  of  1888. 
"  Whereby,"  as  they  truly  allege,  "  a  large  and  valuable  property  pledged  by  the  crown, 
inviolably  and  exclusively  to  public  instruction,  is  diverted  from  that  object  and  made 
over  to  the  general  public  funds  of  the  province,"  in  which  appeal  they  further  repre- 
sent the  $60,000.00  appropriated  by  the  said  Act  to  Protestant  superior  education  is  a 
most  inadequate  instalment  of  the  share  of  the  Protestant  community  in  the  educational 
fund  arising  from  the  said  estates,"  and  that  to  replace  the  fund  thus  diverted,  either  the 
whole  community,  Protestant  and  Roman  Catholic  must  be  subject  to  additional  taxa- 
tion, or  the  work  of  education  must  seriously  suffer. 

Do  earnestly  support  the  prayer  of  the  said  petition  in  appeal,  to  wit  :  that  your 
Excellency  intervene  in  such  a  manner  as  to  your  wisdom  may  seem  best,  in  order  that 
justice  may  be  done  in  the  premises." 

And  your  petitioners  as  in  duty  bound  will  ever  pray. 

JOHN  MACDONALD,  President. 
ALEXANDER  CAMPBELL,  Secretary. 


Lord  Knutsford  to  Lord  Stanley  of  Preston. 

Downing  Street,  21st  March,  1889. 

My  liORD, — I  have  the  honour  to  transmit  to  you  for  consideration  of  your 
jninisters  a  copy  of  a  memorial  from  the  Protestant  Alliance  protesting  against  Her 
Majesty's  a.ssent  being  granted  to  the  Jesuits'  Estates  Act  of  the  legislature  of  the 
province  of  Quebec. 

I  have  caused  the  Alliance  to  be  informed  that  the  question  of  allowing  or  dis- 
allowing the  Act  referred  to  is  one  which  rests  entirely  with  you,  acting  on  the  advice 
of  your  responsible  ministers. 

I  have,  (fee, 

KNUTSFORD. 
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Petition  from  the  Protestant  Alliance. 

To  the  Right  Honourable  Lord  Knutsford,  Her  Majesty's  Principal  Secretary  of  State 
for  the  Colonies. 

The  memorial  of  the  Committee  of  the  Protestant  Alliance  showeth. 

That,  whereas  an  "Act  respecting  the  Jesuits'  Estate"  (1888)  has  been  passed 
by  the  legislature  of  the  province  of  Quebec,  and  is  now  awaiting  the  assent  of  the 
Governor  General  of  the  Dominion  of  Canada. 

And  whereas  following  up  the  provisions  of  the  Quebec  Act  of  1774,  royal  instruc- 
tions were  forwarded  to  the  Governor  General  of  Canada,  directing  "  that  the  Society 
of  the  Jesuits  should  be  suppressed  and  dissolved,  and  no  longer  continue  a  body  cor- 
porate and  politic,  and  that  all  the  rights,  privileges  and  property  should  be  vested 
in  the  Crown." 

And  whereas  by  the  said  Jesuits'  Estates  Act  of  1888,  passed  by  the  provincial 
legislature  of  Quebec,  the  Lieutenant-Governor  in  Council  is  authorized  to  pay  the 
sum  of  four  hundred  thousand  dollars  out  of  any  public  money  at  his  disposal,  "  as  a 
compensation  to  the  Jesuits  for  the  property  and  estates,  their  claim  to  which  was 
disallowed  by  the  authority  aforesaid,"  and  whereas  it  is  provided  by  said  Act  that 
such  compensation  is  to  remain  as  a  special  deposit  until  the  Pope  has  ratified  the 
said  settlement,  and  made  known  his  wishes  respecting  the  distribution  of  such  amount. 
(Statutes  of  Quebec,  1888,  p.  50.) 

And  whereas  the  said  Jesuits'  Estates  Act  recognizes  powers  in  the  Pope  that  are 
perilous  to  the  supremacy  of  the  Queen,  in  thus  requiring  his  consent  to  legislation 
within  Hei  Majesty's  dominions,  and  to  the  application  of  public  funds. 

And  whereas  it  is  a  surrender  of  the  authority  of  the  Crown,  and  an  acknowledg- 
ment of  papal  supremacy  to  accept  such  terms  from  the  papacy  as  that  "  the  Pope 
allows  the  government  to  retain  the  proceeds  of  the  sale  of  the  Jesuits'  estates  as  a 
special  deposit  to  be  disposed  of  with  the  sanction  of  the  Holy  See,  Cardinal  Simeoni. 
(Statutes  of  Quebec,  1888,  p.  47.) 

Therefore  your  memorialists  do  enter  their  solemn  protest  against  the  granting  of 
any  assent  by  the  Governor  General  of  the  Dominion  of  Canada,  acting  as  the  repre- 
sentative of  the  Queen,  to  such  Act  of  the  Quebec  legislature,  and  humbly  pray  that 
such  Act  may  be  disallowed,  and  that  measures  be  taken  by  Her  Majesty's  government, 
on  the  part  of  the  Crown,  to  prevent  any  such  Act  being  carried  into  effect. 

Signed  on  behalf  of  the  committee  and  members  of  the  Protestant  Alliance. 

T.  MYLES  SANDY'S,  Lieut. -Col., 

Chairman. 


Memorandum,  for  the  Hotwurahle  the  Privy  Council  of  Canada,  from  the  Governor   Gen- 
eral's Secretary. 

The  undersigned  by  direction  of  his  Excellency  the  Governor  General,  has  the 
honour  to  transmit  to  the  Council  a  petition  which  he  has  received  from  "  The  Evan- 
gelical Alliance  for  the  Dominion  of  Canada,"  and  which  his  Excellency  is  requested  to 
transmit  for  Her  Majesty's  consideration. 

The  Governor  General  anticipates  the  advice  of  the  Privy  Council  that. the  petition 
in  question  shall  be  duly  forwarded  to  Her  Majesty  through  the  Secretary  of  State  for 
the  Colonies,  and  he  desires  to  know  whether  they  advise  that  it  should  be  accompanied 
by  an}"^  official  memorandum  or  letter  which  would  show  the  position  taken  by  the  Domi- 
nion government  on  the  subject  matter  of  the  petition  and  which  might  be  included  in 
any  papers  to  be  laid  before  the  Imperial  Parliament,  either  by  command  or  otherwise. 

By  command. 

CHARLES  COLVILLE,   Captain, 

Governor  General's  Secretary. 
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Lord  Stanley  of  Preston  to  Lord  Knutsford. 

Ottawa,  21st  May,  1889. 

My  Lord. — I  have  the  honour  to  transmit  to  your  Lordship  a  petition  from  the 
Evangelical  Alliance  for  the  Dominion,  together  with  a  copy  of  an  approved  minute  of 
the  Privy  Council  thereon. 

I  have,  &c., 

STANLEY  OF  PRESTON. 


Certified  Copy  of  a   Report  of  a  Committee  of  the  Honourable  the  Privy    Council, 
approved  by  His  Excellency  the  Governor  General  in  Council  on  the  16th  May,  1889. 

The  Committee  of  the  Privy  Council,  upon  the  report  of  the  Minister  of  Justice,  to 
whom  was  referred  a  memorandum  from  your  Excellency's  Secretary,  transmitting  to 
Council  a  petition  which  your  Excellenfcy  had  recived  from  the  Evangelical  Alliance 
of  the  Dominion  of  Canada,  and  which  your  Excellency  had  been  requested  to  transmit 
to  Her  Majesty's  government,  recommend  that  the  petition  in  question  be  duly 
forwarded  to  Her  Majesty,  through  her  Secretary  of  State  for  the  Colonies,  with  the  in- 
timation from  your  Excellency  that  should  Her  Majesty's  government  desire  it,  your 
Excellency's  advisers  will  be  prepared  at  any  time  to  state  the  position  which  they  have 
taken  with  regard  to  the  statute  of  Quebec  to  which  the  petition  relates,  and  to  justify 
the  advice  which  they  gave  to  your  Excellency  to  leave  that  statute  to  its  operation,  in 
accordance  with  which  an  intimation  was  given  in  January  last  to  his  Honour  the 
Lieutenant-Governor  of  Quebec  that  the  Act  would  be  so  left  to  its  operation. 

All  which  is  respectfully  submitted  for  your  Excellency's  approval. 

JOHN  J.  McGEE, 

Clerk  Privy  Council. 


Petition  from  the  Evangelical  Alliance  for  Canada. 
To  the  Queen's  Most  Excellent  Majesty. 

Most  Gracious  Sovereign, — The  petition  of  the  undersigned,  duly  representing  the 
Evangelical  Alliance  for  the  Dominion  of  Canada,  humbly  showeth— 

That  your  petitioners  approach  your  Majesty  on  behalf  of  those  ministers  and 
members  of  various  Protestant  churches  who  united  to  form  the  said  Alliance  in 
October,  1888,  with  the  intent — 

1.  To  manifest  and  strengthen  Christian  unity. 

2.  To  vindicate  religious  liberty,  and 

3.  To  promote  co-operation  in  Christian  work,  without  interference  with  the 
internal  affairs  of  the  different  denominations. 

That  your  petitioners  and  those  whom  they  represent  are,  and  ever  have  been, 
loyal  subjects  of  your  Majesty,  who  seek  to  perpetuate  for  themselves  and  their 
children,  in  this  part  of  the  empire,  the  laws  and  liberties  secured  at  so  great  a  cost  by 
their  forefathers  in  the  British  isles. 

That  the  right.«  of  your  petitioners  have  recently  been  invaded  in  a  manner  that 
leaves  them  no  redress,  save  in  this  appeal  which  they  now  bring  to  the  foot  of  the 
Imperial  Throne. 

That  at  the  same  time,  and  by  the  same  means,  such  an  interference  has  taken 
place  with  your  Majesty's  royal  prerogative,  such  unfounded  reproach  cast  upon  public 
acts  of  preceding  sovereigns,  and  such  dangerous  precedents  set  for  the  future,  to  the 
mother  country  as  well  as  to  the  colonies,  as,  your  petitioners  humbly  represent,  demand 
the  vigilant  attention  of  your  Majesty's  government. 
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That  the  greivance  of  your  petitioners  is  as  follows  : — 

The  order  of  the  Jesuits  in  Canada,  while  the  country  was  a  French  possession, 
became  possessed  by  royal  grant,  private  donation,  and  purchase  or  exchange,  of  large 
and  valuable  estates.  At  the  conquest  in  1759,  the  order  petitioned  to  be  allowed  to 
retain  its  property.  The  petition  was  reserved  until  the  King  of  England's  pleasure 
was  known.  The  petition  was  never  granted.  In  the  Treaty  of  Cession  in  1763,  the 
King  of  France  made  no  stipulation  in  favour  of  the  order,  which  in  '1761,  he  had 
banished  from  his  European  dominions.  The  law  officers  of  His  Majesty  King  George 
III,  reported  the  Jesuit's  title  to  continual  possession  fundamentally  bad,  inasmuch  as 
the  General  of  the  order,  in  whom  all  its  powers  were  vested,  was  a  foreigner  residing 
in  Rome,  the  order  itself  was  prohibited  by  the  laws  of  England,  and  the  estates-  being 
thus  without  a  legal  owner,  fell  to  the  Crown.  By  the  Crown  the  estates  were  devoted 
"inviolably  and  exclusively  to  the  education  of  the  people."  In  1773  the  "Society  of 
Jesus"  was  entirely  suppressed  and  abolished  everywhere  by  the  reigning  Pope.  The 
King,  however,  with  indulgent  generosity,  allowed  the  Jesuit  Fathers,  left  in  Canada, 
to  reside  in  their  former  buildings  and  draw  a  maintenance  from  the  property  as  long 
as  they  lived.  In  1800  full  and  actual  possession  was  taken  by  the  Crown,  and  the 
estates  have  remained  public  property  until  now,  having  been  transferred  by  the  Im- 
perial government  to  that  of  Canada,  and  by  the  Dominion  to  the  province  of  Quebec, 
but  throughout  devoted  to  purposes  of  public  education. 

Those  Jesuits'  estates,  by  an  Act  of  the  legislature  of  Quebec  (51-52  Victoria, 
chapter  13)  have  now  been  taken  away  from  the  Educational  Fund.  The  Act  of 
His  Majesty  George  III,  is  stigmatized  as  "spoliation."  A  claim  for  "compensation" 
has  been  made  and  allowed  as  a  "  moral  obligation."  The  sum  of  four  hundred 
thousnnd  dollars  of  public  money  of  your  Majesty  is  placed  at  the  disposal  of  the  Pope 
for  distribution  in  the  province  of  Quebec  as  he  may  see  fit.  His  consent  was  made 
nece-^saiy  to  legislation  in  a  province  of  your  Majesty.  His  Secretary  of  State  writes  ; 
"  The  Pope  allows  the  government  to  retain  the  proceeds  of  the  sale  of  the  Jesuits*^ 
estates  as  a  special  deposit,  to  be  disposed  of  with  the  sanction  of  the  Holy  See."  With 
the  exception  of  sixty  thousand  dollais  offered  for  Protestant  education,  the  whole  of 
the  remainder  of  the  Jesuits'  estates  proceeds  are  made  part  of  the  ordinary  funds  of  the 
province,  and  thus  the  inhabitants  of  the  province  Are  deprived,  for  all  time,  of  the 
benefit  of  a  fund  set  apart  for  public  instruction  by  an  Act  of  Royal  Bounty. 

That  your  petitioners,  under  a  deep  sense  of  this  grevious  injustice  and  lasting 
injury,  petitioned  the  Governor  General  in  Council  to  disallow  the  Quebec  Jesuits' 
Estates  Act  of  1888,  but  without  avail  ;  his  Excellency's  advisers  alleging  that  "  the 
subject  matter  of  the  Act  is  a  provincial  concern  only,  having  relation  to  a  fiscal  matter 
entirely  within  the  control  of  the  legislature  of  Quebec. 

That  your  petitioners  contend  that  these  reasons  are  ill-founded  and  insufficient, 
and  are  now  constrained  to  appeal  to  your  Majesty.  They  plead  that  his  Excellency 
should  have  l)een  advised  : 

1.  That  this  was  a  "  matter  of  imperial  concern,"  dealing  with  a  grant  of  the 
Crown,  to  which  its  faith  was  pledged,  that  faith  on  which  implicit  reliance  is  always 
placed,  and  which  is  held  most  sacred  by  all  British  sovereigns  and  their  advisers. 

2.  That  the  functions  conceded  in  the  said  Act  to  the  Holy  See  are  utterly  incom- 
patible with  the  maintenance  of  your  Majesty's  sole  and  supreme  authority  within  the 
British  dominions,  and,  under  the  claims  of  super-eminent  conti-ol  asserted  by  the  Pope 
over  all  nations  and  all  rulers,  cannot  fail  to  be  enlarged  in  future  legislation  in  the 
province  of  Quebec,  where  the  Roman  Catholic  Church  is  already  the  dominant  power 
of  the  State. 

3.  That  the  Act  in  que'-;tion.  while  dealing  with  "  a  fiscal  matter,"  had  much  graver 
consequences  in  relation  to  public  education,  as  to  which  a  special  right  of  appeal  to  his 
Excellency  in  Council  is  reserved  in  the  British  North  America  Act  of  1867  (section  93, 
subsections  3  and  4),  and  therefore  demanded  the  fullest  attention  of  the  Council  after 
the  healing  of  the  parties  ;  and— 

4.  That  in  a  matter  thus  involving  the  honour  of  the  Crown,  as  well  as  the  rights 
of  the  people,  the  Act  should  be  reserved  for  your  Majesty's  pleasure. 
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That  the  power  of  disallowance  has  been  exercised  by  his  Excellency  in  Council 
with  regard  to  "  fiscal  matters  of  provincial  concern  "  in  cases  of  inferior  importance  to 
this. 

That  by  the  withdrawal  of  the  large  capital  sum  derivable  from  the  Jesuits'  estates, 
estimated  at  fully  two  millions  of  dollars,  from  the  permanent  educational  fund  of  the 
province,  a  great  wrong  has  been  done  to  the  whole  people,  French  and  English,  Roman 
Catholics  and  Protestants  alike,  whose  schools  and  colleges  are  suffering  for  want  of 
more  liberal  support. 

That  your  petitioners  would  entreat  your  Majesty's  gravest  attention  to  the  danger 
of  the  precedent  set  by  this  "  compensation  "  for  estates  lawfully  taken  in  possession  by 
the  Crown  over  a  hundred  years  ago  ;  that  legislation  in  regard  to  ecclesiastical  endow- 
ments in  Canada  has  already  served  as  a  warrant  and  a  model  for  similar  legislation  in 
the  Imperial  Parliament ;  that  claims  are  still  asserted,  as  they  have  been  without 
ceasing,  in  favour  of  various  orders  in  the  Church  of  Rome,  to  church  and  college  and 
other  properties  once  in  their  possession,  but  long  since  taken  by  the  Crown  for  other 
uses  ;  and  that  the  Jesuits'  Estates  Act  of  Quebec  will  assuredly  be  urged  as  an  argu- 
ment for  like  "  compensation  "  in  Great  Britain  itself. 

That  in  all  the  claims  asserted  to  the  Jesuits'  estates,  from  the  suppression  of  the 
order  until  now,  such  claims  have  been  founded  upon  the  doctrine  of  the  Roman  canon 
law,  that  the  Holy  See  is  heir  to  the  property  of  any  extinct  society  in  the  Roman 
Catholic  Church,  which  doctrine  is  utterly  at  variance  with  the  laws  of  Great  Britain, 
which,  from  the  conquest  of  Canada,  were  proclaimed  as  defining  the  liberty  of  the 
Catholic  religion,  and  that  the  admission  of  said  doctrine  and  the  consequent  recognition 
of  the  canon  law  as  in  force  within  your  Majesty's  dominions,  are  public  acts  done  in 
your  Majesty's  name,  which  are  fraught  with  vital  and  far-reaching  perils  to  the  very 
constitution  of  the  empire. 

That  your  petitioners,  while  dwelling  in  general  concord  and  amity  with  our  fellow- 
subjects  of  the  Roman  Catholic  faith,  are  nevertheless  made  to  feel,  from  time  to  time, 
that  the  full  liberty  of  self-government,  enjoyed  in  the  province  of  Quebec,  is  used, 
under  the  influence  of  a  church  claiming  universal  control  over  human  affairs,  to  the 
injury  of  the  Protestant  minority,  but  that  there  is  the  greatest  danger  of  this,  with  the 
least  hope  of  redress,  when  such  a  body  as  the  Order  of  Jesuits  is  incorporated  and 
endowed — a  body  whose  individual  members  are  bound  by  their  most  solemn  vows  to  a 
"blind  obedience"  to  a  superior  in  Rome  :  which  has  been  expelled  from  one  Catholic 
country  after  another  throughout  all  Europe  :  which  for  forty  years  was  suppressed  by 
the  popes  themselves :  which  has  been  long  under  the  ban  of  the  British  law  :  which  is 
obnoxious  to  many  of  the  Roman  Catholic  authorities  here  :  and  the  increase  of  whose 
powers  is  full  of  danger  to  public  liberty  and  the  stability  of  your  Majesty's  throne. 

That  your  petitioners  therefore  lay  the  case  here  presented  before  your  Majesty, 
not  only  as  a  matter  of  private  or  local  wrong,  but  as  one  involving  the  honour  and 
welfare  of  the  empire,  and  humbly  invoke  your  Majesty's  interposition  therein  in  such 
a  manner  as  may  vindicate  the  good  faith  and  authority  of  the  Crown  and  the  rights  of 
your    Majesty's  loyal  subjects  in  Canada. 

And  your  petitioners,  as  in  duty  bound,  will  ever  pray. 

W.  H.  HOWLAND,  President. 
ALEX.  CAMPBELL,  Secretary. 


Lord  Knutsford  to  Lord  Stanley  of  Preston. 

Downing  Street,  8th  June,  1889. 

My  Lord, — I  have  the  honour  to  acknowledge  the  receipt  of  your  despatch,  No. 
110,  of  the  21st  May,  forwarding  a  petition  to  Her  Majesty  from  the  Evangelical  Alli- 
ance respecting  the  Quebec  Jesuits'  Estate  Act. 
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I  request  that  you  will  inform  the  petitioners  that  1  duly  laid  their  memorial  at 
the  foot  of  the  Throne,  and  that  the  Queen  was  pleased  to  receive  it  very  graciously, 
but  that  I  was  unable  to  advise  Her  Majesty  to  interfere  in  the  matter,  which  is 
one  within  the  discretion  of  the  government  of  the  Dominion. 

I  have,  &c. 

KNUTSFORD. 


Lord  Stanley  of  Preston  to  Lord  Knutsford. 

22nd  July,  1889. 

Can  you  inform  rae  at  early  date  whether  law  officers  regard  Jesuits'  Estates  Act 
to  be  within  competence  of  provincial  legislature  1  If  they  are  clearly  of  that  opinion, 
might  I  allow  the  fact  to  be  known  publicly  ?     *     * 

Lord  Knutsjord  to  Lord  Stanley  of  Preston. 

Referring  to  your  telegram  of  23rd  July,  after  full  consideration  of  memorandum 
of  Minister  of  Justice,  law  officers  of  the  Oown  report  that,  in  their  opinion,  decision 
arrived  at  by  you  not  to  interfere  with  operation  of  Act  was  correct  course  and  con- 
stitutional ;  no  objection  to  giving  publicity  to  law  officers'  opinion. 

25th  July,  1889. 

Lord  Knutsford  to  Lord  Stanley  of  Preston. 

Referring  to  my  telegram  of  the  25th  July,  law  officers  of  the  Crown  further  ad- 
vised that  Act  clearly  within  power  of  provincial  legislature,  and  no  grounds  for 
reference  to  Judicial  Committee  of  Privy  Council.     Despatch  follows  by  mail. 

2nd  August,  1889. 

Lord  ^Knutsford  to  Lord  Stanley  of  Preston. 

Downing  Street,  6th  August,  1889. 
You  will  have  learned  from  my  telegrams  of  the  25th  July  and  the  2nd  of  August 
that    I    consulted  the   law  officers    upon  this    question,  and    I    inclose   for    your  own 
information  and  guidance  copies  of  the  reports  which  I  have  received  from  them. 

I  have,  &c., 

KNUTSFORD. 


Law  Officers  to  Colonial  Office. 

Royal  Courts  op  Justice,  9th  July,  1889. 
My  Lord, — We  were  honoured  with  your  Lordship's  commands  signified  in  Mr. 
Edward  Wingfield's  letter  of  the  3rd  instant,  stating  that  he  was  directed  by  your 
Lordship  to  transmit  to  us  a  memorandum  by  Sir  John  Thompson,  the  Minister  of 
Justice  in  Canada,  on  the  statute  of  Quebec  (chapter  13  of  1888,)  entitled  :  "  An  Act 
respecting  the  settlement  of  the  Jesuits'  Estates,"  and  that  he  was  to  inform  us  that  the 
government  of  the  Dominion  were  desirous  of  knowing  whether,  in  our  opinion,  the 
decision  arrived  at  not  to  interfere  with  the  operation  of  that  provincial  Act,  was  right 
and  constitutional. 

We  have  taken  the  matter  into  our  consideration  and,  in  obedience  to  your 
Lordship's  command?,  have  the  honour  to  report  that  in  our  opinion,  the  decision 
arrived  at  by  the  Governor  General  not  to  interfere  with  the  operation  of  the  provincial 
Act  in  question,  was  right  and  constitutional. 

We  have,  etc., 

RICHARD  E.  WEBSTER, 
EDWARD  CLARKE. 
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Law  Officers  of  the  Crotcn  to  Lord  Knutsford. 

Royal  Courts  of  Justice,  31st  July,  1889. 

My  Lord, — We  were  honoured  with  your  Lordship's  commands  signified  in  Sir 
Robert  Herbert's  letter  of  the  29th  instant,  stating  that  the  purport  of  our  opinion,  on 
the  subject  of  the  Act  of  the  province  of  Quebec  "  respecting  the  settlement  of  the 
Jesuit's  Estates,"  as  expressed  in  our  report  of  the  9th  July,  was  communicated  to  the 
government  of  Canada,  and  that  your  Lordship  has  now  been  informed  that  that 
government  would  be  glad  to  be  favoured  with  our  further  opinion  on  two  points,  not 
specially  brought  before  us  in  the  letter  from  the  Colonial  Office  of  the  3rd  instant. 

That  your  Lordship  accordingly  desires  to  be  informed  whether,  in  our  opinion, 
the  legislation  in  question  was  clearly  within  the  competence  of  the  provincial 
legislature. 

That  your  Lordship  had  inferred  from  our  opinion  that  the  action  of  the  Governor 
General  in  not  interfering  with  the  operation  of  the  Act  was  right  and  constitutional, 
that  we  concurred  in  the  opinion  of  the  Minister  of  Justice  of  the  Dominion  that  the 
Act  was  intra  vires  of  the  provincial  legislature,  but  that  as  the  question  had  been 
directly  asked,  your  Lordship  would  be  obliged  by  our  answer  to  it. 

That  Sir  Robert  Herbert  was  further  to  acquaint  us  that  the  "  Evangelical 
Alliance  of  the  Dominion  of  Canada "  had  petitioned  the  Queen  against  the  Act  in 
question,  and  that  your  Lordship  had  declined  to  tender  any  advice  to  Her  Majesty  in 
regard  to  that  petition. 

That  your  Lordship  would  be  obliged  by  our  informing  you  whether,  in  our 
opinion,  the  competence  of  the  provincial  legislature  of  Quebec  to  pass  the  Act  was 
so  clear  that  there  was  no  ground  for  a  reference  to  the  Judicial  Committee  of  the 
Privy  Council.     *     * 

That  Sir  Robert  Herbert  was  to  return,  for  our  convenience,  the  Memorandum 
by  Sir  John  Thompson  previously  forwarded  to  us,  and  to  request  that  we  would,  at 
our  earliest  convenience,  report  on  the  two  questions  submitted. 

In  obedience  to  your  Lordship's  commands,  we  ha\  e  the  honour  to  report : 

That  we  are  of  opinion  that  the  Act  was  clearly  within  the  powers  of  the 
provincial  legislature,  and  that  there  is  no  ground  for  a  reference  to  the  Judicial 
Committee  of  the  Privy  Council. 

We  have,  etc., 

RICHARD  E.  WEBSTER, 
EDWARD  CLARKE. 


Lord  Stanley  of  Preston  to  Lord  Knutsford. 

Canada,  Citadel,  Quebec,  8th  August,  1889. 

Mv  Lord, — I  have  the  honour  to  state  that  a  short  time  ago,  while  absent  from 
the  .seat  of  government,  I  received  an  application,  forwarded  through  the  Secretary 
of  State  at  Ottawa,  asking  when  I  would  receive  an  influential  deputation,  the  members 
of  which  were  desirous  of  personally  presenting  to  me  petitions  for  the  disallowance 
of  the  Jesuit's  Estates  Act. 

At  the  express  wish  of  the  minister,  I  received  the  deputation  here  on  the  2nd 
instant,  and  1  inclose  for  your  Lordship's  information  a  report  from  the  Quebec 
Mornini)  Chronicle,  which  gives  a  fairly  accurate  account  of  what  took  place. 

I  do  not  think  it  necessary  for  me  to  trouble  your  Lordship  with  any  further 
observations  upon  this  matter,  which,  although  it  continues  to  be  hotly  discussed  in 
Ontario,  and  in  a  limited  portion  of  the  province  of  Quebec,  does  not  seem  to  excite 
much  feeling  in  other  parts  of  the  Dominion. 
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I  have  thought  it  best  to  await  the  arrival  of  your  Lordship's  despatch,  referred 
to  in  a  recent  telegram,  before  allowing  any  public  intimation  of  the  opinion  of  the 
Imperial  law  officers  to  be  made. 

The  Act  by  lapse  of  time  passes  into  law  to-day. 

I  have,  etc., 

STANLEY  OF  PRESTON. 


HIS  EXCELLENCY  S  SPEECH, 

His  Excellency   the  Governor  General  then  replied  as  follows  : — 

"  It  has  not  been  usual  to  receive  such  a  deputation  as  this,  but,  in  view  of  the 
importance  of  the  subject,  I  am  willing  to  create  a  precedent.  At  the  same  time,  it  is 
one  which  I  do  not  think  should  be  too  often  followed.  The  difficulty  experienced  by 
a  person  in  my  situation  in  receiving  deputations  is  that  one  may  lay  one's  self  open  to 
the  charge  of  arguing  for  or  against  the  measures  in  which  the  deputations  are  interest- 
ed. But  with  the  sanction  of  my  advisers,  I  am  disposed  to  let  the  deputation  know 
what  has  been  the  aspect  of  the  case,  as  it  presented  itself  to  me.  There  is  no  disre- 
spect to  those  who  have  so  ably  stated  their  views,  if  I  express  neither  concurrence  with, 
nor  dissent  from  them,  lest  I  should  drift  into  what  might  be  construed  as  argument, 
however  unintentionally. 

"  Previously  to  my  arrival  in  the  country,  or  about  that  date,  the  legislature  of 
Quebec  had  passed  the  Act  in  question.  The  history  of  the  Jesuits'  estates  is  so  well 
known  that  I  need  not  refer  to  it  in  detail.  Large  amounts  of  property  had  lain  virt- 
ually idle,  l)eeause  when  the  provincial  government  had  endeavoured  to  sell,  protests 
had    been  made  by  the  claimants,  and,  in  fact,  no  one  would  accept  so  doubtful  a  title. 

"  I  cannot  agree  with  the  view  expressed  in  the  second  paragraph  of  one  of  the 
petitions,  that  the  Act  in  question  recognizes  a  right  on  the  part  of  the  Pope  to  inter- 
fere in  the  civil  afl'airs  of  Canada. 

"  There  were  two  sets  of  claimants,  at  least,  to  the  Jesuits'  estates.  It  was  neces- 
sary to  arrange  to  whom  compensati'^n  should  be  paid,  and  to  ensure  a  division  which 
would  1)6  accepted  by  all.  It  is  true  that  the  Pope,  as  an  authority  recognized  by  both 
sets  of  claimants,  was  to  be  called  upon  to  approve  or  disapprove  the  proposed  division, 
so  far  as  Roman  Catholic  claimants  were  concerned,  but  this  appears  to  me  to  relate 
not  to  the  action  of  the  legislature  of  the  province,  but  to  the  division  of  the  funds 
after  they  had  been  paid  over.  It  is  arguable  that  as  a  matter  of  fact  there  is  no  refer- 
ence to  the  Pope's  authority  at  all  in  the  executive  portion  of  the  Act.  It  is  undoubt- 
edly the  case  that  the  preamble  to  the  Act  (an  unusually  long  one,  by  the  way)  contains 
a  recital  of  events  which  led  to  the  introduction  of  the  Bill,  and  that  in  the  correspond- 
ence so  set  out,  authority  had  been  claimed  on  behalf  of  the  Holy  See,  to  which,  how- 
ever, the  First  Minister  did  not  assent.  The  introduction  of  the  name  of  the  Pope  may 
be  unusual,  and  very  likely  unpalatable  to  some,  as  Protestants,  but  as  it  appears  in  the 
course  of  a  recital  of  facts  which  had  previously  occurred  (and  which,  of  course,  legisla- 
tion could  not  obliterate  or  annul),  and  there  being  moreover  (as  I  have  before  stated) 
no  such  reference  in  the  body  of  the  Act,  I  did  not  consider  that  Her  Majesty's  author- 
ity was  in  any  degree  weakened  or  assailed,  not  that  I  was  compelled,  in  the  exercise  of 
my  duty  as  Her  representative,  to  disallow  the  Act  on  that  account. 

•'  Now  witii  regard  to  the  third  paragraph  of  your  petition,  as  to  the  question  of 
policy — that  is  not  one  on  which  I  feel  at  liberty  to  pronounce  an  opinion.  I  believe, 
and  am  confirmed  in  my  belief  by  the  best  authorities  whom  I  can  consult,  that  the  Act 
was  intra  vires.  There  my  power  of  interference  is  limited.  For  the  Act  does  not 
appear  to  do  more  than  to  seek  to  restore  to  a  certain  society,  not  in  kind  but  in  money, 
a  portion  of  the  property  of  which  that  society  was  in  years  gone  by  deprived,  without 
compensation  ;  and  it  professes  to  give  a  compensation  therefor  in  money  of  the  province 
which  had  become  possessed  of  the   property   and   was  protitiiig  by  it. 

"  As  to  the  recognition  (spoken  of  in  paragraph  4)  of  the  rights  of  the  Jesuit 
Society  to  make  further  demands,  it  seems  to  me  that  this  Act  leaves  so  called  '  rights ' 
exactly  where  they  were. 
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"  It  is  by  no  means  uncommon  for  the  Crown  to  recognize  such  a  moral  claim,  and 
I  can  speak  from  my  personal  experience  when  Secretary  of  the  Treasury  (ten  or  twelve 
years  ago),  and  when  it  constantly  happened  that  in  cases  of  intestacy,  escheats  and 
other  forfeitures  to  the  Crown,  the  moral  claim  of  other  persons  was  admitted,  and  re- 
missons  were  made,  not  as  a  matter  of  legal  right,  for  the  right  of  the  Crown  was  undis- 
puted, but  as  a  matter  of  grace.  There  are  also  many  parliamentary  precedents  to  the 
same  effect.  Such  cases,  it  seems  to  me,  must  in  each  instance  be  decided  upon  their 
own  merits. 

"  As  to  paragraphs  5  and  6,  you  will  pardon  my  saying  that  I  am  not  concerned 
either  to  admit  or  deny  your  statement.  But  as  a  matter  of  fact,  I  do  not  find  any 
evidence  that  in  this  Dominion,  and  in  this  19th  century,  the  Society  of  Jesus  have 
been  less  law-abiding  or  less  loyal  citizens  than  others.  With  regard  to  paragraph 
6,  it  appears  to  me  that  the  legal  status  of  the  society  was  settled  by  the  Act  of  1887 
(to  which  little  or  no  objection  was  taken).  I  cannot  see  anything  unconstitutional 
in  that  respect,  in  the  payment  of  the  money  in  question  to  a  society  duly  incorporated 
by  law. 

"  The  Governor  General,  both  by  the  written  law,  and  by  the  spirit  of  the  consti- 
tution, is  to  be  guided  by  the  advice  of  his  responsible  ministers.  If  he  disagrees 
with  them  on  question  of  high  policy,  as  being  contrary  to  the  interests  of  Her 
Majesty's  empire,  or  if  he  believes  that  they  do  not  represent  the  feeling  of  Parlia- 
ment, it  is  constitutionally  his  duty  to  summon  other  advisers,  if  he  is  satisfied  that 
those  so  summoned  can  carry  on  the  Queen's  Government  .and  the  aflfairs  of  the 
Dominion.  As  to  the  first,  I  cannot  say  that  I  disagree  with  the  course  which,  under 
the  circumstances,  ministers  have  recommended,  believing  it,  from  the  best  authorities 
to  which  I  have  access,  to  be  constitutional.  The  Parliament  of  the  Dominion 
by  188  to  13  has  expressed  the  same  view.  And  with  reference  to  what  has  been 
said  to  the  effect  that  the  vote  of  Parliament  does  not  represent  the  opinion  of  the 
Dominion,  I  decline  entirely  to  go  behind  recorded  votes.  Membei-s  of  Parliament  are 
elected,  not  as  the  delegates,  but  as  the  representatives  of  the  people,  and  it  is  their 
duty  to  guide  themselves  according  to  that  which  they  believe  to  be  the  best  interests 
of  the  high  function  which  they  have  to  discharge.  Again,  I  would  ask,  do  the  dissen- 
tients represent  the  majority  1  I  find  that  the  188  represent  916,717  voters,  whereas 
the  13  members  represent  77,297,  and  moreover  the  body  of  the  constitutional  Oppo- 
sition appears  to  have  voted  for  the  approval  of  the  allowance  of  the  Bill.  I  have  been 
asked,  though  not  by  you,  to  disallow  the  Act,  though  otherwise  advised  by  ministers, 
and  though  contrary  to  the  sense  of  Parliament.  Would  it  be  constitutional  for  a 
moment  that  the  Governor  General  should  do  so,  if  it  were  a  question  of  commerce  or 
of  finance,  or  of  reforming  the  constitution?  It  is  by  the  constitution  we  have  to  be 
governed,  and  I  cannot  conceal  for  a  moment  the  doubt  which  I  feel  that  however 
careful  the  Governor  General  may  be  in  receiving  ssuch  a  deputation  as  this,  there  may 
be  some  risk  of  his  being  held  up  as  a  court  of  appeal  on  questions  of  constitutional 
government,  and  against  the  parliament  with  which  it  is  his  duty  to  work  in  concert. 
Then  it  has  been  said  :  Why  not  facilitate  a  reference  to  the  Privy  Council.  I  believe 
that  my  advisers  have  a  perfectly  good  answer,  that  having  no  doubt  of  the  correctness  of 
their  view,  they  have  goorl  reason  for  not  doing  so.  I  have  been  asked  to  dissolve  the 
House  of  Commons  in  one  of  the  petitions  to  which  I  am  replying.  A  dissolution  of 
Parliament,  in  the  first  instance,  except  under  the  gravest  circumstances,  and  perhaps 
with  great  reservation  even  then,  should  not  be  pronounced  except  upon  the  advice  of 
responsible  ministers.  It  causes  the  disturbance  of  the  various  businesses  of  the  country. 
The  expense,  both  to  the  country  and  to  all  concerned,  is  such  that  it  is  a  remedy  which 
should  lie  exercised  only  sis  a  last  resort  ;  and  I  must  say,  though  I  do  so  with  great 
deference  to  those  present,  that  excepting  in  the  province  of  Ontario  and  Quebec,  there 
does  not  appear  to  have  been  any  general  feeling  in  this  matter,  such  as  would  warrsmt 
the  Governor  General  to  use  this  remedy.  T  recognize  the  influence  of  the  two  pro- 
vinces, but  I  cannot  leave  the  rest  of  the  Dominion  out  of  sight,  and  I  may  express  the 
personal  hope  that  this  Parliament  may  exercise  for  some  time  to  come  a  wise  consti- 
tutional influence  over  the  affairs  of  this  country. 
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"I  think  my  answer  has  been  made  substantially  to  the  other  petitions  which  have 
been  presented  to  me.  For  the  reason  which  I  have  given,  I  am  unable  to  hold  out  to- 
you  any  hope  that  I  shall  disallow  the  Act.  You  cannot  suppose  the  course  taken  by 
my  advisers  and  approved  by  me  was  taken  without  due  consideration.  Nothing  has 
taken  place  to  alter  the  views  then  entertained.  Nor  could  the  government  recommend 
the  reversal  of  an  allowance  already  intimated. 

"  Gentlemen,  I  cannot  conceal  from  you  the  personal  regret  with  which  I  feel 
myself  addressing  a  deputation  and  returning  such  an  answer  as  it  has  been  my  duty  to 
do  to  the  petitions  which  have  been  pre^sented  to  me  ;  but  I  have  endeavoured  to  make 
my  statement  colourless,  I  have  endeavoured  to  avoid  argument,  and  I  can  only  hope 
that  I  have  done  something  to  dissipate  alarm.  I  will  only  close  by  making  an  earnest 
appeal — an  appeal  which  by  anticipation  has  already,  I  am  certain,  found  weight  with 
you,  and  that  is,  that  in  this  question  we  should,  as  far  as  possible,  act  up  to  that  which 
we  find  to  be  for  the  welfare  of  the  Dominion.  During  late  years  we  have  hoped  that 
the  animosities  which  unfortunately  prevailed  in  former  years  had  disappeared,  and  that 
the  Dominion,  as  a  united  country,  was  on  the  path  of  prosperity  and  peace.  I 
earnestly  call  upon  all  the  best  friends  of  the  Dominion,  as  far  as  possible,  while 
holding  their  own  opinions,  to  be  tolerant  of  those  of  others,  and  like  our  great  neigh- 
bour, to  live  and  let  live,  that  we  may  in  time  to  come  feel  that  we  have  the  one  object 
of  promoting  the  prosperity  and  welfare  of  tlie  Dominion,  and  the  mainten^ce  of 
loyalty  and  devotion  to  the  Sovereign." 

Petitions  (3)  from  Ehctors  entitled  to  vote  for  Members  of  the  House  of  Commons  and' 
from,  certain  of  the  Protestant  Minority  of  the  Province  of  Quebec. 

(1.)  To  His  Excellency  the  Right  Honourable  Sir  Frederick  Arthur  Stanley,  Baron  Stanley 
of  Preston,  G.C.B.,  Governor  General  of  Canada. 

The  petition  of  the  undersigned  electors  entitled  to  vote  for  members  of  the  House- 
of  Commons,  humbly  showeth  : 

1.  That  an  Act  was  lately  passed  by  the  legislature  of  the  province  of  Quebec, 
entitled  :   "  An  Act  respecting  the  settlement  of  the  Jesuits'  Estates." 

2.  That  the  said  Act  recognizes  a  right  on  the  part  of  the  Pope  to  interfere  in  the 
administration  of  the.  civil  affairs  of  Canada,  which  is  derogatory  to  the  supremacy  of 
the  Queen  and  menacing  to  the  liberties  of  the  people. 

3.  That  it  places  $400,000  of  public  funds  at  the  disposal  of  the  Pope  for  eccle- 
siastical and  sectarian  purposes,  is  further  evidenced  by  the  papal  brief  which  appor- 
tions these  funds,  an  appropriation  of  public  money  contrary  to  the  spirit  of  British  and 
Canadian  legislation,  and  subversive  of  the  religious  equality  which  ought  to  f^xist. 

4.  That  in  effect  recognizes  the  right  of  the  Jesuits  to  make  further  demands,  by 
embodying  in  the  preamble  a  declaration,  nowhere  questioned  in  the  Act,  of  the  treat- 
ment which  the  Jesuit  Society  expects  in  the  future  at  the  hands  of  the  government  of 
of  Quebec,  yiz.  :  "That  the  establishments  of  the  Jesuit  Fathers  in  this  province  are 
always  allowed  in  accordance  with  their  de-^erts,  and,  if  they  ask  for  it,  to  participate  in 
the  grants  which  the  government  of  this  province  allows  to  other  institutions  to 
encourage  teaching,  education,  industries,  arts  and  colonization." 

5.  That  the  Jesuit  Society  has  been  exfielled  from  nearly  all  Roman  Catholic  coun- 
tries, was  suppressed  by  I'ope  Clement  XIV.,  has  been  since  the  days  of  Queen  Elizabeth 
an  illegal  association,  the  establishment  of  which  (in  the  opinion  of  the  Solicitor  General 
of  England,  given  in  1772)  "is  not  only  incompatible  with  the  constitution  of  an 
English  province,  but  with  every  possible  form  cf  civil  government." 

6.  That  the  Act  endows  and  recognizes  the  legal  status  of  this  society,  whose 
operations  are  confined  to  no  single  province. 

7.  We  respectfully  submit  that,  for  the  reasons  herein  set  forth,  the  Act,  so  far 
from  dealing  with  matters  of  provincial  concern  merely,  is  one  which  affects  the  peace- 
and  well-being  of  the  whole  Dominion. 
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8.  The  undersigned  approach  your  Excellency  by  way  of  petition  because  they 
believe  that  the  majority  of  the  House  of  Commons  in  voting  against  the  disallowance 
did  not  represent  the  real  views  and  wishes  of  their  constituents,  and  there  is  no  other 
way  in  which  the  minds  of  the  people  can  be  represented  to  your  Excellency. 

9.  Never  to  your  petitioners  knowledge  has  a  case  arisen  in  which  there  existed 
stronger  reasons  for  invoking  the  power  of  disallowance. 

Your  petitioners  therefore  pray  : 

(1.)  That  the  Act  for  the  settlement  of  the  Jesuits'  Estates  be  disallowed. 

(2.)  Or  that  your  Excellency  do  exercise  your  prerogative  right  of  dissolving  the 
House,  so  as  to  enable  the  constituencies  to  pronounce  on  the  question  at  the  earliest 
possible  moment. 

And  your  petitioners  will  ever  pray. 

(2.)  To  His  Excellency  the  Governor  General  in  Council. 

The  appeal  and  petition  of  the  undersigned  loyal  subjects  of  Her  Majesty,  residing 
in  the  province  of  Queb'jc,  made  pursuant  to  section  93  of  the  British  North  America 
Act,  humbly  showeth  :  That  the  appellants,  your  petitioners,  are  ratepayers  and  electors 
residing  in  said  province,  and  form  part  of  the  Protestant  minority  of  the  population  of 
said  province. 

That  at  the  date  of  confederation  there  were  certain  estates  and  property  of  the 
late  Order  of  Jesuits,  which,  under  the  provisions  of  the  Act  19-20  Vic,  cap.  54  (chap- 
ter 15  of  the  Consolidated  Statutes  of  Lower  Canada),  formed  the  "  Lower  Canada 
Superior  Education  Investment  Fund,"  of  which  fund  the  Protestant  minority  of  the 
province  were  entitled  to  a  share  and  portion. 

That  the  Act  of  the  legislature  of  the  province  of  Quebec,  51-52  Vic,  cap.  13, 
intituled  :  An  Act  respecting  the  settlement  of  the  Jesuits'  Estates,"  has  abolished  said 
"  Lower  Canada  Superior  Education  Investment  Fund,"  and  provided  that  the  said 
estates  and  property  may  be  applied  to  purposes  other  than  those  to  which  said  fund 
was  appropriated  by  said  Act,  19-20  Vic,  cap.  54  (chapter  15  of  the  Consolidated 
Statutes  of  Lower  Canada). 

That  the  said  Act  of  the  legislature  of  the  province  of  Quebec,  51-52  Vic,  cap. 
13,  has  thus  injuriously  affected  the  rights  of  the  Protestant  minority,  by  abolishing 
said  fund. 

That  the  Society  of  Jesus,  or  Order  of  Jesuits,  had  not,  and  have  not,  any  right, 
title  or  claim  whatsoever  to  receive  from  the  province  of  Quebec  the  sum  of  four  hun- 
dred thousand  dollars  appropriated  by  the  said  Act  51-52  Vic,  cap.  13,  and  said  Act 
appropriating  that  sum,  and  also  the  Laprairie  Common,  and  granting  $60,000  to  the 
Protestant  Committee  of  the  Council  of  Public  Instruction,  is  predjudicial  to  the  rights 
and  interests  of  the  Protestant  minority  of  said  province. 

That  the  submission  of  the  said  alleged  settlement  of  the  Jesuits'  estates  to  the 
Pope  of  Rome,  as  set  forth  in  the  preamble  of  said  Act  51-52  Vic,  cap.  13,  is  uncon- 
stitutional, as  being  contrary  to  the  provisions  of  an  Act  passed  in  the  first  year  of  the 
reign  of  Queen  Elizabeth,  and  declared  by  the  Imperial  Act,  14  George  HI.,  c  ip.  83, 
to  have  force  and  effect  in  this  province,  and  said  unconstitutional  Act  is  prejudicial  to 
the  interests  of  the  Protestant  minority  of  this  province. 

Wherefore,  your  petitioners  hereby  humbly  appeal  to  your  Excellency  in  Council 
acainst  said  Act  of  the  legislature  of  the  province  of  Quebec,  51-52  Vic.  cap.  13,  and 
pray  that  your  Excellency  in  Council  will  be  pleased  to  disallow  said  Act  and  annul  and 
set  aside  the  same ;  and  your  petitioners,  as  in  duty  bound,  will  ever  pray. 

(3.)  To  His  Excellency  lite  Governor  General  in  Council. 
May  it  please  Your  Excellency  : 

The  undersigned  residents  of ,  being  convinced   that  the 

Jesuits'    Estate  Act    of  the  provincial  legislature  of  Quebec,  assented  to  by  the  Lieu- 
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tenant-Governor  of  this  province  on  12th  July,  1888,  infringes  on  the  rights  of  the 
minority  in  the  province  of  Quebec,  as  guaranteed  by  section  93,  British  North  America 
Act,  and  is  prejudicial  to  the  interests  of  the  commonwealth,  dangerous  to  the  peace  of 
the  Dominion  of  Canada,  and  derogatory  to  the  Queen,  Her  Crown  and  dignity  : 

Respectfully  pray  that  your  Excellency  the  Governor  General  in  Council  may  be 
pleased  to  disallow  said  Act. 

Lord  Stanley  of  Preston  to  Lord  Knutsjord. 

The  Citadel,  Quebec,  9th  August,  1889. 

My  Lord, — I  have  the  honour  to  transmit  to  your  Lordship  a  copy  of  a  communi- 
cation from  the  Secretary  of  the  Quebec  Branch  of  the  Evangelical  Alliance,  forward- 
ing two  petitions  (5th  August)  addressed  to  Her  Majesty  the  Queen,  praying  for  the 
-disallowance  of  the  Jesuits'  Estate  Act  of  1888. 

I  also  inclose  for  your  Lordship's  information  a  copy  of  the  letter  (Gth  August) 
which  1  caused  to  be  addressed  to  the  Secretary  in  acknowledging  the  petitions. 

I  have,  kc. 

STANLEY  OF  PRESTON. 


Secretary  Quebec  Evangelical  Alliance  to  Governor  General. 

Quebec,  5th  August,  1889. 

His   Excellency  the  Right  Honourable  Sir  Frederick  Arthur  Stanley,  Baron  Stanley  of 
Preston,  P.O.,  G.G.B.,  Governor  General  of  Canada. 

May  it  Please  Your  Excellency  : 

I  am  instructed  by  the  Quebec  Branch  of  the  Evangelical  Alliance  to  forward  you 
the  inclosed  petitions  to  Her  Most  Gracious  Majesty  the  Queen,  praying  for  the  dis- 
allowance of  the  Quebec  Jesuits'  Estates  Act  of  1888. 

I  have,  «fec., 

W.  BROWN, 
Secretary  Evangelical  Alliance. 
/ 

Copy  of  Petitions  to  tJie  Queen^s  Most  Excellent  Majesty. 
Most  Gracious  Majesty  : — 

The  petition  of  the  undersigned  inhabitants  of  Quebec,  in  the  province  of  Quebec, 
humbly  showeth  : 

That  your  petitioners,  being  loyal  subjects  of  your  Majesty,  jealous  of  all  that 
may  infringe  upon  your  royal  rights  and  prerogatives,  as  well  as  determined  to 
maintain  tlieir  own  liberties,  as  established  by  law,  do  now  approach  your  Majesty 
as  the  highest  authority  in  the  empire,  in  support  of  the  pleadings  and  prayer  of  a 
petition  in  reference  to  the  Quebec  Jesuits'  Estates  Act  of  1888,  which  has  been  laid 
at  the  foot  of  the  throne  by  the  representatives  of  the  Evangelical  Alliance  of  the 
Dominion  of  Canada. 

And  your  petitioners,  as  in  duty  bound,  will  ever  pray.  ' 

Governor  General's  Secretary  to  Secretary  Quebec  Branch  Evangelical  Alliance. 

Citadel,  Quebec,  6th  August,  1889. 

Sir, — I  am  directed  by  his  Excellency  the  Governor  General  to  acknowledge 
your  letter  of  the  5th  inst.,  received  this  morning,  requesting  that  petitions  which 
you  inclose,  praying  for  the  disallowance  of  the  Quebec  Jesuits'  Estate  Act  of  1888, 
should  be  forwarded  to  Her  Majesty  the  Queen. 
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His  Excellency  desires  me  to  say  that  while  he  will  comply  with  your  request, 
and  transmit  the  petitions  by  the  next  mail,  the  only  object  which  will  be  gained 
thereby  will  be  that  the  opinions  of  the  signatories  should  become  known,  as  the 
Imperial  government  has  already  signified  that  the  Act  in  question  is  a  matter  for  the 
decision  of  the  Dominion. 

I  have,  (fee, 

CHARLES  COLVILLE, 
Captain,  Governor  General's  Secretary. 


Lord  Knutsford  to  Lord  Stanley  of  Preston. 

Downing  Street,  22nd  August,  1889. 

My  Lord, — I  have  the  honour  to  acknowledge  the  receipt  of  your  despatch  of  the 
8th  instant,  with  its  inclosure,  respecting  the  Jesuits'  Estates  Act. 

I  am  glad  to  conclude  that  the  statement  which  your  Lordship  made  to  the 
deputation  which  you  received  on  the  2nd  instant,  which  statement  is  supported,  by 
the  opinion  of  the  law  officers  of  the  Crown,  has  been  productive  of  good  effect 

I  have,  (fee, 

KNUTSFORD. 


Lord  Knutsford  to  Lord  Stanley  of  Preston. 

Downing  Street,  27th  August,  1889. 

My  Lord, — I  have  received  and  laid  before  the  Queen  the  two  petitions  which 
accompanied  your  despatch,  No.  163,  of  the  9th  instant,  forwarded  to  your  Lordship, 
for  transmission,  by  the  Quebec  Branch  of  the  Evangelical  Alliance,  praying  for  the 
disallowance  of  the  Quebec  Jesuits'  Estates  Act  of  1888. 

Her  Majesty  was  pleased  to  receive  these  petitions  very  graciously,  but  I  was 
unable  to  tender  any  advice  in  respect  to  them,  as  the  Act  has  already  passed  into 
law,  and  the  question  is  one  within  the  competence  of  the  Dominion  government  to 
decide. 

I  have,  (fee, 

KNUTSFORD. 


Memorandum  on  the  Statute  of  Quebec. 

(Cap.  13,  of  1888). 

Entitled  :  "  An  Act  respecting  the  Settlement  of  the  Jesuits'  Estates  "  prepared  by  the 

Minister  of  Justice. 

The  contention  has  been  put  forward  that  the  statute  above  mentioned  is  ultra  vires 
of  a  provincial  legislature,  and  should  have  been  disallowed  by  his  Excellency  the 
Governor  General. 

The  year  within  which  disallowance  might  have  been  exercised  (see  section  56  and 
90  of  the  British  North  America  Act)  would  not  have  expired  until  the  8tli  of  August, 
1889  ;  but  on  the  19th  of  January,  1889,  the  Lieutenant-Governor  of  Quebec  was  noti- 
fied that  this,  and  a  large  number  of  other  Acts,  of  Quebec,  of  the  same  session,  would 
be  left  to  their  operation. 
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The  contention,  referred  to  was  before  the  House  of  Commons  of  Canada  in  the  ses- 
sion of  1889,  in  a  resolution  expressing  the  opinion  that  the  Act  should  be  disallowed. 
The  resolutioii  was  negatived  by  a  vote  of  188  to  13. 

The  government  has  also  been  asked  to  take  steps  whereby  the  question,  as  to  the 
validity  of  the  Act,  may  be  raised  before  the  Judicial  Committee  of  the  Privy  Council. 

His  Excellency  has  not  been  advised  to  adopt  such  a  course,  because  his  govern- 
ment  regard   the    Act  as  clearly  within  the  powers  of  the  legislature  which  passed  it. 

These  powers  are  defined  by  the  92nd  section  of  the  British  North  America  Act 
(1867),  in  which  the  following  subjects  are  enumerated,  among  others,  as  being  within 
the  legislative  competence  of  each  of  the  provinces  : — 

"1.  The  amendment  from  time  to  time,  notwithstanding  anything  in  this  Act,  of 
the  constitution  of  the  province,  except  as  regards  the  office  of  Lieutenant-Governor. 

"  2.  Direct  taxation  within  the  province,  in  order  to  the  raising  of  a  revenue  for 
provincial  purposes. 

"  3.  The  borrowing  of  money  on  the  sole  credit  of  the  pro\  ince. 

"  5.  The  management  and  sale  of  public  lands  belonging  to  the  province,  and  of  the 
timber  and  wood  thereon. 

"11.  The  incorporation  of  companies  with  provincial  objects. 

"  13.   Property  and  civil  rights  in  the  province. 

"  16,  (jrenerally  all  matters  of  a  merely  local  or  private  nature  in  the  province." 

The  93rd  section  of  the  British  North  America  Act  also  gives  exclusive  powers  to 
the  legislatures  of  the  provinces  to  make  laws  in  relation  to  education. 

The  grounds  on  which  the  statute  in  question  is  claimed,  by  persons  who  have  asked 
for  its  disallowance,  or  who  have  urged  that  its  validity  should  be  passed  on  by  the 
Judicial  Committee  of  the  Privy  Council,  to  be  ultra  vires  of  the  Quebec  legislature, 
are  the  following  : — 

1st.  Because  it  endows  from  the  public  funds  of  the  province  a  religious  organiza- 
tion. This  is  said  to  be  inconsistent  with  the  separation  of  Church  and  State,  and  to 
result  in  inequality  as  between  religious  denominations. 

2nd.  Because  it  is  said  to  recognize  a  right  in  the  Pope  to  claim  that  his  consent 
was  necessary  to  empower  the  provincial  legislature  to  dispose  of  a  part  of  the  public 
domain.     This  is  said  to  be  even  subversive  of  Her  Majesty's  supremacy. 

3rd.  The  Act  diverts,  it  is  said,  the  "  estates  "  to  which  it  refers  from  the  educa- 
tional purposes,  to  which  by  law  they  had  been  devoted. 

4th.  The  assent  of  Ontario  is  said  to  have  been  necessary  to  the  disposition  made 
by  the  statute  of  the  "  estate  "  in  question. 

A  brief  narrative  of  the  facts  relating  to  the  Jesuits'  estates  in  Quebec  may  serve 
to  elucidate  the  subject. 

While  the  country  was  under  the  dominion  of  France  the  members  of  the  Society 
of  Jesus  were  the  most  active  missionaries  amonLf  the  savages,  and  were  the  principal 
teachers  and  ministers  of  religion,  both  among  the  settlers  and  aborigines. 

The  sacrifices  which  they  underwent,  in  every  pai  t  of  the  country,  in  their  contact 
with  the  Indians,  involving  not  only  extreme  privations  and  great  hardships,  but  in 
many  cases  mutilation  and  loss  of  life,  excited  the  devotion  and  ardour  of  many  persons 
of  their  faith  in  France.  As  a  result  of  this  the  society  in  Canada  was  endowed  with 
donations  of  property,  goods  and  money  from  persons  in  France,  from  property  holders  in 
New  France,  and  from  the  King  of  France.  The  purchases  by  the  Jesuits  themselves 
formed  the  only  other  class  of  titles  to  these  estates.  In  some  cases  the  properties 
were  expressly  charged  with  trusts  in  favour  of  religion  and  education,  and  in  other 
cases  no  trusts  were  expressed. 

The  Jesuit  community  in  Canada  had  been  erected  into  a  corporation  by  the  King 
of  France,  and  the  Jesuits  were  in  full  enjoyment  of  their  estates  at  the  time  of  the  con- 
quest of  Canada  in  1759. 

In  reference  to  the  value  of  these  estates,  Father  Turgeon,  S.  J.,  in  a  letter  to  the 
Premier  of  Quebec,  dated  20th  May,  1888,  contained  in  the  preamble  to  the  statute  under 
review,  says  :  "  According  to  the  official   report  which  you  were  kind  enough  to  com- 
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iDunicate  to  me,  I  find  that  the  Jesuits'  estates  are  valued  at  the  sum  of  $1,200,000. 
This  is  only  approximate,  and  I  think  it  is  greatly  less  than  the  real  value.  Competent 
men  whom  I  have  consulted  at  Quebec,  Montreal  and  Three  Rivers,  do  not  hesitate  to 
say  that  the  Jesuits'  estates  are  w^orth  at  least  $2,000,000." 

The  following  articles  from  the  capitulations  may  be  supposed  to  have  some  bearing 
on  the  matter  : — 

Capitulation  of  Quebec,  18th  September,  1759. 

"  Art.  TI.  That  the  inhabitants  shall  be  preserved  in  the  possession  of  their  houses, 
goods,  effects  and  privileges."     Answer — "Granted,  upon  their  laying  down  their  arms," 

"  Art.  VI.  That  the  exercise  of  the  Catholic  Apostolic  and  Roman  religion 
shall  be  maintained  ;  and  that  safeguards  shall  be  granted  to  the  houses  of  the 
clergy,  and  to  the  monasteries,  particularly  to  His  Lordship  the  Bishop  of  Quebec, 
who,  animated  with  zeal  for  religion  and  charity  for  the  people  of  his  diocese, 
desires  to  reside  in  it  constantly,  to  exercise  freely  and  with  that  decency  which  his 
character  and  the  sacred  offices  of  the  Roman  religion  require,  his  episcopal 
authority  in  the  town  of  Quebec,  whenever  he  shall  think  proper,  until  the  pos- 
session of  Canada  shall  be  decided  by  a  treaty  between  their  Most  Christian  and 
Britannic  Majesties."  Answer — "  The  free  exercise  of  the  Roman  religion  is  granted, 
likewise  safeguards  to  all  religious  persons,  as  well  as  to  the  Bishop,  who  shall  be  at 
liberty  to  come  and  exercise,  freely  and  with  decency,  the  functions  of  his  office, 
whenever  he  shall  think  proper,  until  the  possession  of  Canada  shall  have  been  decided 
between  their  Britannic  and  Most  Christian  Majesties." 

Capitulation  op  Montreal  and  of  the    whole    Province,   8th    September,   1766. 

"  Art.  XXVII.  The  free  exercise  of  the  Catholic  Apostolic  and  Roman  religion 
shall  subsist  entire,  «fec.,  &c."  Ansiver — "  Granted  as  to  the  free  exercise  of  their 
religion.  The  obligation  of  paying  tithes  to  the  priest  will  depend  on  the  King's 
pleasure." 

"  Art.  XXXII.  The  communities  of  nuns  shall  be  preserved  in  their  constitution 
and  privileges.  They  shall  be  exempt  f lom  lodging  any  military,  and  it  shall  be  forbid 
to  tiouble  them  in  their  religious  exercises,  or  to  enter  their  monasteries  ;  safeguards 
shall  even  be  given  them  if  they  desire  them."     Answer — "  Granted." 

"  Art.  XXXII r.  The  preceding  article  shall  likewise  be  executed  with  regard  to 
the  communities  of  Jesuits  and  Recollets,  and  to  the  house  of  the  priests  of  St.  Sulpice 
at  Montreal.  This  last,  and  the  Jesuits,  shall  preserve  their  right  to  nominate  to  cer- 
tain curacies  and  missions,  as  heretofore."  Ansiver — "  Refused  till  the  King's  pleasure 
be  known." 

"  Art.  XXXIV.  All  the  communities  and  all  the  priests  shall  preserve  their 
movables,  the  property  and  revenues  of  the  seignories  and  other  estates  which  they 
possess  in  the  colony,  of  what  nature  soever  they  be,  and  the  same  estates  shall  be  pre- 
served in  their  privileges,  rights,  honours  and  exemptions." — Answer — "  Granted." 

"Art.  XXXV.  If  the  cannons,  priests,  missionaries,  the  priests  of  the  Seminary  of 
the  Foreign  Missions,  and  of  St.  Sulpice,  as  well  as  the  Jesuits  and  Recollets,  choose 
to  go  to  France  passage  shall  be  granted  them  in  His  Britannic  Majesty's  ships,  and 
they  shall  have  leave  to  sell,  in  whole  or  in  part,  the  estates  and  movables  which  they 
possess  in  the  colonies,  either  to  the  French  or  to  the  English,  without  the  least 
hindrance  or  obstacle  from  the  British  government.  They  may  take  with  them,  or 
send  to  France,  the  produce  of  what  nature  soever  it  be,  of  the  said  goods,  sold,  paying  the 
freight  as  mentioned  in  the  XXVIth  Article  ;  and  such  of  the  said  priests  who  choose 
to  go  this  year  shall  be  vitualled  during  the  passage  at  the  expense  of  His  Britannic 
Majesty  ;  and  they  shall  take  with  them  their  baggage."  Ansiver — "  They  shall  be 
masters  to  dispose  of  their  estates,  and  to  send  the  produce  thereof,  as  well  as  their 
persons,  and  all  that  belongs  to  them  to  France." 
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It  is  contended  that  Article  XXXIV,  of  the  Capitulation  of  Montreal ;  applied  to 
Jesuits  (who  were  then  a  community,  see  Article  XXXIII),  and  that  the  refusal 
given  to  Article  XXXIII  is  therefore  to  be  considered  as  confined  in  effect  to  the 
latter  part  of  the  request,  which  asks  rights  of  nomination  to  curacies  and  missions 
and,  perhaps,  to  those  parts  of  the  article  which  asked  for  exemption  and  other 
privileges.  " 

Significance  has  been  attached  to  the  fact  that  Article  XXXIV,  and  not  Article 
XXXIII,  deals  with  the  property  of  the  communities  and  priests. 

In  1763  the  Treaty  of  Paris  ceded  Canada  to  Great  Britain,  and  His  Britannic 
Majesty  made  the  following  stipulation  as  to  the  exercises  of  religion  : — 

"  His  Britannic  Majesty  on  his  part  agrees  to  grant  the  liberty  of  the  Catholic 
religion  to  the  inhabitants  of  Canada.  He  will,  consequently,  give  the  most  precise 
and  most  effectual  orders  that  his  new  Roman  Catholic  subjects  may  profess  the 
worship  of  their  religion,  according  to  the  rites  of  the  Romish  church,  as  far  as  the 
laws  of  Great  Britain  permit.  His  Britannic  Majesty  further  agrees  that  the  French 
inhabitants  and  others  who  have  been  subjects  to  the  Most  Christian  King  in  Canada, 
may  retire  with  all  safety  and  freedom  wherever  they  shall  think  proper,  and  may  sell 
their  estates,  provided  it  be  to  the  subjects  of  His  Britannic  Majesty." 

The  restriction,  "  so  far  as  the  laws  of  Great  Britain  permit,"  has  been  univerally 
conceded  to  mean  as  far  as  such  laws  would  permit  in  the  colonies. 

In  1773,  the  suppression  of  the  Order  of  the  Society  of  Jesus,  by  Pope  Clement 
XIV.  occurred.  It  has  been  claimed  by  some  authorities  in  the  province  of  Quebec, 
that  if  the  brief  of  suppression  was  published  in  Canada  (which  it  required  to  be  in 
order  to  give  it  any  effect  there  in  ecclesiastical  law),  and  of  this  publication  there  is  no 
douVjt,  its  effect,  if  any,  would  be  to  vest  the  property  of  the  Jesuits  in  the  Ordinary  of 
each  of  the  Dioceses  in  which  it  was  situated.  Probably,  however,  the  brief  had  no 
effect,  in  law,  in  Canada. 

In  1774  the  Imperial  Statute,  14  George  III.,  chap.  83,  known  as  the  "  Quebec 
Act,"  was  passed.  It  gave  security,  on  certain  conditions,  to  the  liberty  of  religion  in 
the  colony.  Subsequently,  by  royal  instructions,  the  Society  of  Jesus  was  declared  to 
be  suppressed  and  dissolved,  and  its  property  was  declared  to  be  vested  in  the  Crown, 
for  such  purposes  as  might  hereafter  be  appointed.  The  then  members  of  the  society 
were  allowed  to  continue  in  the  enjoyment  of  these  estates  until  the  decease  of  the  last 
survivor,  which  occurred  in  1800.  Soon  after  that  the  properties  were  taken  possession  of 
under  a  brief  which  declared  that,  by  right  of  conquest,  they  had  become  vested  in  the 
Crown.  Subsequently  they  were  transferred  by  the  Crown  to  the  province  for  educa- 
tional purposes,  and  statutes  were  passed  declaring  that  the  proceeds  should  be  applied 
to  such  purposes  exclusively.  The  provincial  govei'nment  had  ample  power  to  make 
sale  of  these  estates,  as  of  all  other  public  lands,  and  the  revenue  derivable  from 
the  estates,  and  the  proceeds  of  such  sales  of  them  as  have  been  made  from  time 
to  time,  have  been  applied  to  education  and  to  various  other  purposes  than  those  of 
education  ;  but  it  may  be  stated  generally  that  the  legislature  has,  every  year,  appro- 
priated for  education  a  far  larger  sum  than  the  annual  proceeds  of  the  estates. 

There  has  existed  in  the  minds  of  a  large  portion  of  the  Roman  Catholic  people 
of  the  province  of  Quebec  for  many  years  past  the  belief  that  the  application  of  pro- 
perties, which  had  been  given  for  purposes  of  religion  and  of  religious  education 
to  purposes  of  the  State,  was  a  matter  which  called  for  some  redress  and  compensation. 

The  Society  of  Jesus  was  re-established  in  the  province  many  years  ago.  It 
received  its  incorporation  in  the  city  of  Quebec  in  1871,  and  in  the  whole  province 
in  1887,  by  chapter  28  of  the  statutes  of  that  year.  Besides,  in  1852,  by  chapter 
67,  its  college  in  Montreal  had  been  incorporated,  and  in  1868,  its  educational 
establishment  at  Sault  au  Recollet  had  been  incorporated  by  chapter  68  of  that  year. 

When  the  question  of  compensation  came  to  be  agitated  in  the  province,  the 
Jesuits  claimed  that  any  compensation  which  should  be  given,  or  any  allowance 
which  might  be  made,  should  be  given  to  them,  while  the  Roman  Catholic  Bishops  of 
the  province  maintained  that  any  such  compensation  or  allowance  should  be  made  to 
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the  colleges  and  other  educational  establishments  which  they  and  their  flocks  had 
established,  because,  on  the  dissolution  of  the  Society  of  Jesus  by  Pope  Clement  XIV., 
the  properties  of  the  Jesuits  were  directed  to  be  administered  by  them  for  the  purpose 
of  carrying  on  the  work  in  which  the  Jesuits  had  been  engaged,  and  because  they  had, 
as  a  matter  of  fact,  taken  up  and  carried  on  the  work  of  religion  and  education  which 
the  Jesuits  were  no  longer  able  to  continue.  At  various  times  wjien  the  provincial 
government  endeavoured  to  make  sale  of  portions  of  these  estates  this  claim  was  put 
forward,  in  the  shape  of  protests  and  remonstrances  against  the  property  being  dis- 
posed of,  and  the  provincial  government  was,  in  some  instances,  thereby  deterred  from 
the  projected  sale.  Under  these  circumstances,  the  Act  of  1888,  which  is  now  being 
objected  to,  was  passed,  as  the  result  of  negotiations  which  the  first  minister  of  the 
province  had  entered  into  and  concluded  with  the  authorities  of  the  Roman  Catholic 
Church,  and  with  the  representative  of  the  Jesuits,  and  for  the  purpose  of  giving  effect 
to  the  agreement  wliich  these  negotiations  had  reached. 

First. — As  to  the  first  objection — that  the  Quebec  statute  under  review  endows 
from  the  public  funds  of  the  province  a  religious  organization,  and  creates  inequality 
between  religious  denominations,  the  opposite  contention  is  that  the  Act  is  not  ultra 
vires  even  if  that  were  a  correct  statement  of  its  effect.  There  is  no  provision  in  the 
British  North  America  Act  compelling  the  separation  of  Church  and  State,  and  it 
hardly  seems  open  to  doubt  that  under  more  than  one  of  the  enumerated  powers  of  a 
provincial  legislature,  it  would  be  within  the  competence  of  such  a  legislature  to  make 
enactments  inconsistent  with  the  separation  of  Church  and  State.  A  glance  at  the 
enumeration  will  probably  be  sufficient  to  make  that  view  clear.  There  is  no  restriction 
against  the  endowment  of  religion,  or  against  the  unequal  endowment  of  religious 
bodies,  in  the  constitution  of  any  of  the  pi'ovinces,  and,  if  there  were,  it  must  be 
observed  that  each  province  has  power  to  amend  its  constitution  within  the  limits  of 
the  British  North  America  Act,  which  has  no  such  restriction.  Again,  it  is  evident 
that  the  endowment  of  a  religious  denomination  does  not  necessarily  establish  inequality 
between  religious  denominations.  The  endowment  may  be  necessary  to  redress  an 
existing  inequality,  or,  if  it  causes  inequality,  that  inequality  may  be  redressed  ;  it  is 
subject  to  review  from  time  to  time  and,  even  though  it  might  be  said  to  be  impolitic 
and  unjust  to  other  denominations  than  that  endowed,  and  even  though  the  endowment 
for  the  time  being  might  be  said  to  result  in  an  inequality,  it  would  be  impossible  to 
test  the  validity  of  the  Act  by  ascertaining  whether  it  has  caused  an  equal,  or  unequal, 
distribution  of  the  public  funds  to  be  made  as  between  religious  bodies.  This  would  be 
to  a  large  extent  a  matter  of  opinion.  It  would  depend  partly  on  population,  partly  on 
extent  of  other  endowments,  partly  on  the  question  of  necessity,  partly  on  the  expendi- 
ture which  the  denomination  endowed  might  be  called  on  to  make  in  carrying  on  its 
work,  partly  on  the  extent  of  territory  covered  by  the  operations  of  the  endowed 
denomination,  and  on  various  other  conditions  which  it  would  be  impossible  to  measure 
in  considering  the  validity  of  the  Act.  It  seems  obvious  that  this  would  be  no  stan- 
dard of  validity  and  that  the  discretion  and  sense  of  justice  of  the  legislature,  elected 
by  the  people  of  the  province,  must  be  trusted  to  guard  against  an  unfair  use  of  tls 
legislative  powers  in  this  regard. 

The  power  to  change  the  constitution  of  the  province,  the  power  to  raise 
revenue  and  to  borrow  (implying,  as  it  necessarily  does,  the  power  to  expend 
money  so  raised),  the  power  to  deal  with  civil  rights,  and  to  control  all  matters  oil 
merely  local  nature  within  the  province,  seem  to  include  the  power  to  endow] 
church  or  religious  lx)dy,  leaving  out  of  consideration  the  propriety  of  sucbj 
measure,  with  which  the  present  memorandum  does  not  profess  to  deal  ; — and  wi 
regard  to  this  particular  measure,  the  power  to  dispose  of  the  public  lands  (of  whi| 
the  Jesuits'  Estates  were  a  part),  seems  necessarily  to  include  the  power  to  appi 
priate  the  proceeds  as  the  legislature  might  see  fit. 

But  it  seems  impossible  to  regard  this  Act  as  affecting,  in  the  slightest  degre 
the  separation  of  Church  and  State,  or  as  the  endowment  of  a  religious  denominatioj^ 
It  professes  to  restore  to  a  certain  society  a  portion  of  the  property,  not  in  kind,  but 
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in  money,  of  which  that  society  was,  in  years  gone  by,  deprived,  without  compen- 
sation, and  it  professes  to  give  a  compensation  therefor  in  the  money  of  that 
province  which  had  become  possessed  of  the  forfeited  property,  and  was  profiting 
by  it.  It  seems  not  to  enter  into  a  consideration  of  the  validity  of  the  Act,  that  that 
society  was  formed  of  persons  of  the  same  religious  belief,  or  that  the  object  of  the 
society  was  to  spread  the  tenets  of  its  members.  To  admit  such  a  proposition  would 
be  to  establish  the  very  principle  which  those  who  raise  this  objection  contend  against, 
because  it  would  affirm  the  idea  that  one  religious  belief — the  belief  of  the  members  of 
the  society  in  question — is  under  the  ban  of  the  law,  and  that  it  could  not,  on  account 
of  that  belief,  receive  compensation  for  a  claim  which  the  legislature  of  a  province, 
by  a  unanimous  vote,  declared  to  be  worthy  of  compensation.  This  would  certainly 
result  in  inequality  as  between  religious  denominations,  unless  the  principle  were 
adopted  that  no  society  could  be  paid  public  money  if  its  members  possessed  any 
definite  belief  on  religious  subjects.  That  principle  would  perhaps  establish  equality 
as  between  religious  denominations,  by  declaring  that  none  of  them  could  recover 
for  any  claim,  but  it  would  do  far  worse.  It  would  establish  inequality  as  between 
societies  whose  members  professed  religious  belief,  and  those  whose  members  had  no 
religion — to  the  great  advantage  of  the  latter.  Even  if  the  grant  of  money — really 
made  as  the  discharge  of  an  obligation — had  been  made  for  the  purposes  of  endow- 
ment, it  would  have  had  no  relation  to  the  question  of  Church  and  State.  It  might 
have  been  as  well  urged  that  the  endowment  of  Maynooth  College  was  the  endowment 
of  the  Roman  Catholic  Church  in  Ireland. 

Second. — It  has  been  objected  that  the  Act  recognizes  a  right  in  the  Pope  to 
claim  that  his  consent  was  necessary  to  empower  the  provincial  legislature  to 
dispose  of  part  of  the  public  domain.  This  has  been  said  to  be  derogatory  to  Her 
Majesty's  supremacy. 

This  objection  involves  a  mis-statement  of  what  has  taken  place  and  as  to  the 
effect  of  the  references  in  the  preamble  to  the  authorities  at  Rome.  As  has  been 
stated  in  the  narrative  of  facts  which  the  present  review  contains,  there  were 
two  sets  of  claimants  to  the  Jesuits'  estates,  or  rather,  two  sets  of  claimants 
for  what  the  legislature  was  pleased  to  recognize  as  a  moral  right  to  compensation 
in  regard  to  those  estates :  the  Jesuits  on  the  one  hand,  and  the  Hierarchy  of  the 
Roman  Catholic  Church  in  the  province  of  Quebec  on  the  other.  While  the  legal  title 
to  the  property,  without  any  doubt  or  question,  was  vested  in  the  province,  and  while 
the  provincial  government  had  a  clear  and  undoubted  right  to  make  sale  of  the  estates, 
this  claim  for  compensation  had  been  put  forvs^ard  from  time  to  time  in  the  shape  of 
protest,  remonstrance  and  petition  by  both  the  claimants.  When  the  legislature  of 
the  province  arrived  at  the  conclusion  that  compensation  should  be  paid,  in  settlement 
or  extinguishment  of  that  claim,  it  was  an  ordinary  business  precaution  that  all  the 
persons  who  participated  on  the  claim,  or  who  had  set  it  up,  should  withdraw  their 
claim  and  accept  the  settlement,  before  the  compensation  should  be  paid  over,  or  when 
it  should  be  paid  over,  and  it  was  plainly  necessary,  even  before  negotiations  for  such  a 
settlement  could  be  carried  on,  that  some  one  with  authority,  competent  to  represent 
both  sets  of  claimants,  should  be  treated  with ;  otherwise  two  sets  of  negotiations  would 
be  necessary  and  a  conclusion  would  be  almost  impossible. 

The  authority  who,  naturally  by  his  position,  and  by  the  choice  and  consent  of  the 
two  sets  of  claimants,  could  negotiate  for  them,  and  mediate  between  them,  was  the 
Pope,  as  being  the  Head  of  the  Church  to  which  both  sets  of  claimants  belonged.  He 
had  authority,  by  consent  of  both,  to  conduct  the  negotiations  for  both,  and  to  cause 
both  to  be  satisfied  with  any  settlement  which  might  be  arrived  at. 

In  1884,  in  pursuance  of  this  theory,  the  Archbishop  of  Quebec  obtained  permission 
to  represent  the  Holy  See  in  treating  with  the  government  of  the  province  on  this 
subject. 

On  the  2nd  January,  1885,  as  appears  by  one  of  the  preamples  of  the  Act,  the 
Archl)ishop  wrote  a  letter  to  the  Premier  of  the  province,  informing  him  of  his  authority, 
and    on   the   25th   April   of   the  same  year   the   Premier  informed  his  Grace  that,  if 
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the  provincial  government  consented  to  reopen  and  reconsider  this  question  he  would 
consult  His  Grace  and  the  Jesuit  Fathers,  so  that  he  might,  if  expedient,  "  be  able  to 
submit  to  the  legislature  a  measure  which  "  would  '*  settle  this  question  in  a  definite 
and  satisfactory  manner."  The  government  of  Quebec  did  not  seem  satisfied  that  the 
authority  which  the  Archbishop  possessed  included  the  authority  to  conduct  the  claims 
set  up  by  the  Jesuits  themselves,  because  the  reply  of  the  Premier  intimated  that  it 
would  be  necessary  to  consult  and  treat  with  the  Jesuits  as  well  as  with  His  Grace. 

On  the  7th  May,  1887,  Cardinal  Simeoni,  Prefect  of  the  Sacred  College  of  the 
Propaganda,  informed  the  Archbishop  of  Quebec  (then  Cardinal  Taschereau),  that  the 
authority  conferred  on  him  had  been  withdrawn.  This  was  done  by  intimating  to  the 
latter  that  the  "  Holy  Father  reserved  to  himself  the  right  of  settling  the  question  of 
the  Jesuits'  Estates  in  Canada."  The  most  critical  view  which  can  be  taken  of  the 
language  quoted  can  hardly  construe  it  as  evidence  of  an  intention,  on  the  part  of  the 
authorities  at  Rome,  to  interfere  with  the  rights  or  property  of  the  province.  The 
rights  of  the  province  in  these  lands,  as  before  stated,  were  so  plainly  established  by 
statutes  of  the  province,  as  well  as  by  the  concessions  of  the  Imperial  government,  that 
the  legal  title  was  not  in  question,  and  could  not  be. 

"  The  right  "  which  Cardinal  Simeon,!  declared  that  the  Holy  Father  "  reserved  to 
himself  "  was  not  the  right  to  control,  in  any  way  whatever,  the  property,  but  to  conduct 
and  conclude  the  demands  of  the  claimants  who  had  put  forward  requests  for  com- 
pensation from  the  province,  and  the  right  to  decide,  even  as  against  them,  that  their 
objections  to  the  sale  of  the  property  by  the  province  ought  to  be  withdrawn,  for  com- 
pensation or  without  compensation,  and  at  whatever  rate  of  compensation  he  should 
decide  on. 

It  was  only  in  respect  to  those  points  that  the  Holy  See  had  conferred  authority 
on  the  Archbishop  of  Quebec,  in  1884,  and  it  could  only  be  that  authority  which  was 
withdrawn  and  reserved,  by  the  despatch  in  which  the  Pope  reserved  to  himself  the 
right  to  settle  this  question. 

The  letter  of  the  First  Minister  of  Quebec,  dated  the  17th  February,  1888,  to 
Cardinal  Simeoni,  set  forth  in  the  preamble  of  the  Act,  recites  this  despatch  of  the  7th  May, 
1887,  withdrawing  the  authority  of  the  Archbishop  of  Quebec.  It  states  that,  in  1876, 
a  part  of  the  estates  in  the  city  of  Quebec  had  been  divided  into  building  lots  with  a 
view  to  their  sale,  but  that  the  sale  had  not  taken  place,  "owing  to  certain  i-epresenta- 
tions  from  exalted  personages  at  the  time."  It  states,  also,  that  the  matter  had  been 
allowed  to  lie,  and  that  the  property  had  become  so  neglected  as  to  be  be  "  a  grazing 
ground  and  a  receptacle  for  filth,"  so  much  so,  that  the  matter  had  "  become  a  public 
scandal." 

The  first  minister  proceeded  then  to  ask  Cardinal  Simeoni  if  he  saw  "any 
objection  to  the  government's  selling  the  property,  pending  a  final  settlement  of  the 
question  of  the  Jesuits  Estates."  This  part  of  his  letter  has  excited  much  criticism,  as 
inviting  the  interference  of  a  foreign  power.  There  can  be  no  doubt  that  the  first 
minister  had  in  view  the  petitions,  protest  and  remonstrances  which  had  been  put 
forward  against  the  sale  of  the  property,  and  was  soliciting  Cardinal  Simeoni  to 
interfere  to  prevent  the  obstructions  which  had  frustrated  the  sale,  and  was  asking 
him  to  agree,  on  the  behalf  of  the  Pope,  that  these  objections  might  not  be  repeated,  but 
that  a  sale  might  be  made,  whatever  the  final  result  mi^ht  be  of  the  claims  which 
had  been  put  forward,  for  compensation.  In  the  next  paragraph  of  his  letter,  the 
first  minister  states  that  the  government  was  willing  to  "  look  on  the  proceeds  of  the 
sale  as  a  special  deposit  to  be  disposed  of  "  thereafter  "  in  accordance  with  the  agree- 
ments to  be  entered  into  between  the  parties  interested,  with  the  sanction  of  the 
Holy  See." 

If  we  are  to  read  this  proposal  in  the  light  of  the  history  of  these  estates,  and 
of  the  claims  made  upon  the  Quebec  government  in  regard  to  them,  it  would  seem 
that  this  passage  admits  of  no  other  construction,  than  that  it  was  a  proposal  on  the 
part  of  the  first  minister  that  all  the  protests  against  the  sale  should  be  withdrawn 
and  that,   in  order  to  assuj-e  the  protesting  parties  that  the  province  would  not,  in 
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making  a  sale,  extinguish  their  claims,  whatever  they  were,  he  was  willing  that  the 
proceeds  should  be  set  aside  to  await  a  final  settlement  of  the  matter.  In  the  con- 
cluding portion  of  the  letter,  the  first  minister  intimates  that  "  it  will  perhaps  be 
necessary  to  consult  the  legislature  of  the  province."  This  expression  can  only 
have  reference  to  the  possible  settlement  of  the  claims.  It  would  have  been  quite 
unnecessaiy  to  consult  the  legislature  as  to  the  sale  of  the  property,  because  the 
government  already  possessed  ample  authority  for  that  purpose. 

The  reply  of  Cardinal  Simeoni,  dated  1st  March,  1888,  was  that  the  Pope  had  so 
far  acceded  to  the  proposals  made  as  to  consent  to  the  sale,  on  condition  that  the 
proceeds  should  be  deposited  at  his  disposal.  The  language  used  clearly  means  nothing 
more  than  a  consent  to  the  withdrawal  of  the  objections  to  the  sale  of  the  land  which  was 
the  subject  of  the  negotiations,  although  it  uses  the  words  :  "  to  grant  permission  to  sell 
the  property."  The  Quebec  government  declined  to  deposit  the  proceeds  for  the  dis- 
posal of  His  Holiness,  and,  on  the  24th  March,  1888,  Cardinal  Simeoni  announced  the 
final  answer  of  the  Pope,  which  was  that  the  government  should  "  retain  the  proceeds 
of  the  sale  as  a  special  deposit "  w  hich  had  been  Mr.  Mercier's  original  proposition. 

Immediately  afterwards  the  Rev.  A.  B.  Turgeon,  S.  J.,  received  authority  from 
the  Sacred  College  at  Rome  to  treat  with  the  government  in  this  matter.  This 
authority  seems  to  have  superseded  that  which  had  been  previously  conferred  upon  the 
Archbishop  of  Quebec.  The  authority  was  conveyed  by  Cardinal  Simeoni  to  Father 
Turgeon  in  a  letter  dated  27th  March,  1888,  in  which  the  Cardinal  intimated  that  the 
authority  to  treat  with  the  provincial  government  would  be  given  to  the  Jesuit 
Fathers,  but  they  were  to  treat  in  such  a  manner  "  as  to  leave  full  liberty  to  the  Holy 
See  to  dispose  of  the  property  as  it"  should  deem  advisable,  and  they  were-directed that 
"  the  official  deed  of  the  concession  of  such  property  "  should  contain  "  no  clause  or  con- 
dition which  could  in  any  manner  affect  the  liberty  of  the  Holy  See."  These  provisions, 
as  to  the  disposal  of  the  property  finally  by  the  Holy  See  were  doubtless  in  view  of  the 
contingency,  then  deemed  possible,  that  the  estates  themselves,  or  a  portion  of  them, 
would  be  restored  to  the  Jesuits.  The  Cardinal  made  the  further  stipulation  that  if  a 
sum  of  money  should  be  paid  by  the  government,  the  Jesuit  Fathers  should  deposit  it 
in  a  place  to  be  determined  by  the  Sacred  College. 

In  a  letter  dated  1st  of  May,  1888,  the  First  Minister  of  Quebec  put  forward  the 
bases  on  which  he  proposed  that  a  settlement  of  the  claims  should  be  made.  He 
required  that  the  documents,  conferring  authority  on  the  Jesuit  Fathers  to  negotiate, 
should  be  duly  authenticated  and  deposited,  that  it  should  be  understood  that  the 
government  did  not  recognize  "  any  civil  obligation,  but  merely  a  moral  obligation," 
and  that  there  could  be  no  restitution  of  the  property  itself,  but  only  compensation 
in  money.  He  stipulated  further,  that  "the  amount  fixed  as  compensation"  should 
"  be  expended  exclusively  in  the  province,"  and,  in  order,  evidently,  to  preclude  all 
claims  which  could  possibly  be  set  up,  either  by  tlie  two  sets  of  claimants  who  had 
previously  been  agitating  the  matter,  or  by  any  Other  authority,  he  stipulated  that  the 
province  should  receive  "  a  full,  complete  and  perpetual  concession  of  all  the  property 
which  may  have  belonged,  in  Canada,  under  whatever  title,  to  the  Fathers  of  the  old 
Society,"  and  there  should  be  a  renunciation  as  "  to  all  rights  whatsoever  upon  such 
property,  and  the  revenues  therefrom,  in  favour  of  the  province"  in  the  "  name  of  the 
old  order  of  Jesuits,  as  well  as  of  the  present  corporation,"  and  "  in  the  name  of  the 
Pope,  and  of  the  Sacred  College  of  the  Propaganda,  and  of  the  Roman  Catholic  Church 
in  general."  It  was  necessary  that  any  agreement  made  should  receive  the  ratification 
of  the  legislature  of  the  province  and,  as  he  was  asking  the  priest  with  whom  he  was 
negotiating  to  go  much  beyond  the  express  letter  of  his  authority,  in  binding  the 
Pope,  tlie  Sacred  College  and  "  the  Roman  Catholic  Church  in  general,"  as  to  all  of 
whom  Father  Turgeon's  authority  was  silent,  he  stipulated,  in  language  which  has  been 
misunderstood,  and  has,  therefore,  excited  much  unfavourable  comment,  that  any  agree- 
ment made  should  "be  binding  only  in  so  far  as  it "  should  be  ratified  by  the  Pope  and 
the  legislature  of  the  province."  The  Quebec  government  had  arrived  at  the  con- 
clusion that,  in  order  to  settle  all  possible  claims,   as   they  were  dealing  with  an  agent 
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■whose  authority  was  limited,  they  should  have  the  ratification  of  the  principal,  and  it 
would  seem  that  this  precaution,  which  appears  neither  unreasonable  nor  unnecessary, 
was  taken,  not  in  favour  of  a  foreign  potentate,  as  some  have  supposed,  and  not  in 
recognition  of  any  civil  rights  in  the  Pope  as  to  the  property,  but  to  guard  against  any 
possible  renewal  of  the  claims,  under  any  other  form,  or  under  any  names  different  from 
those  under  which  they  had  been  previously  advanced.  It  was,  for  the  same  reason, 
proposed  that  the  amount  of  compensation  should  remain  in  the  hands  of  the  provincial 
government  as  a  special  deposit,  until  the  ratification  of  Father  Turgeon's  principal, 
the  Pope,  had  been  obtained,  and  until  the  Pope  had  made  known  his  decision  regard- 
ing the  distribution,  between  the  claimants,  of  the  compensation  money  which  might  be 
agreed  on.  Mr.  Mercier  agreed  that  the  Jesuit  corporation  should  I'eceive  interest  at 
four  per  cent  from  the  date  of  the  signification  to  the  provincial  secretary  of  the 
confirmation  of  the  arrangement  by  the  Pope,  down  to  the  time  of  paying  the  capital. 
He  stipulated  further  that  the  statuce  jatifying  such  agreement  should  contain  a  clause 
enacting  that  when  such  settlement  should  be  arrived  at,  the  Protestant  minority 
in  the  province  should  "  receive  a  grant  in  proportion  to  its  population  in  favour  of  its 
educational  work." 

On  the  8th  May,  1888,  Father  Turgeon  replied  to  the  first  minister's  letter 
accepting  the  bases  of  settlement. 

Some  further  correspondence  ensued,  in  which  Father  Turgeon  suggested  the 
amount  of  compensation  which  the  provincial  government  should  allow,  and,  on  the 
4th  June,  1888,  the  first  minister,  replying  to  this,  declared  that  he  could  not  exceed 
$400,000,  and  a  grant  of  the  Common  of  Laprairie,  which  was  a  part  of  the  estates  in 
question. 

On  the  8th  the  same  month  Father  Turgeon  accepted  these  offers. 

The  First  Minister  of  Quebec,  in  defending  the  bill  in  the  legislature,  made  the 
following  explanation  of  the  recognition  of  the  Pope,  which  the  correspondence  seemed 
to  contain :  — 

"  Any  serious  objection  to  it,  however  slight,  may  disappear,  for  it  is  we,  the 
ministers  who  insisted  on  it,  in  order  not  to  give  effect  to  the  transaction  unless  it 
was  sanctioned  by  the  religious  authority  in  the  person  of  the  Pope.  And  it  is  easy  to 
understand  why.  In  all  important  treaties  made  by  mandatories,  ratification  must  be 
made  by  the  mandator.  Thus,  for  example,  take  what  concerns  me  personally,  what 
concerns  ministers,  what  is  it  usual  to  state  in  resolutions,  in  letters  ?  That  the  trans- 
action shall  not  avail  unless  sanctioned  by  the  legislature.  Well,  the  Rev.  Father 
Turgeon,  who  was  charged  by  the  Holy  See  to  settle  this  question  with  us,  is  only  an 
agent,  a  mandatory,  an  attorney.  And  so  that  there  may  be  no  misunderstanding,  so 
that  the  transaction  may  be  final,  so  that  the  settlement  may  no  longer  be  open  to  dis- 
cussion by  the  religious  authorities,  we  insist  that  the  Pope  shall  ratify  the  arrange- 
ment. There  is  no  question  of  having  the  law  sanctioned  by  the  Pope.  Let  us  not 
play  upon  words.  The  law  will  be  sanctioned  by  the  Lieutenant-Governor,  and  it  will 
take  effect  in  the  terms  of  the  agreement.  That  is  to  say,  sir,  that  if  the  Pope  does 
not  ratify  the  arrangement  there  will  be  neither  interest  nor  principal  paid,  but  we  shall 
then  say  to  the  religious  authorities :  *You  appointed  an  agent  to  settle  this  question, 
we  came  to  an  understanding,  and  if  you  do  not  ratify  the  act  of  your  mandatory,  it  is 
your  own  fault,  for  we,  the  inhabitants  of  the  province  of  Quebec,  through  the  con- 
stituted authorities,  have  done  our  part — have  kept  our  promise — I  am  pleased  to 
believe  that  the  importance  of  the  precaution  taken  by  us  will  be  understood.  But 
once  more,  if  there  is  any  serious  objection  to  that  part  it  is  very  easy  to  come  to  an 
understanding.  But  in  that  ca.se  we  must  substitute  something  equivalent.  What 
shall  we  put  %  We  must,  after  all,  put  something  to  express  that  the  transaction  shall 
not  avail  till  the  Pope  ratifies  it.  Well,  sir,  we  said  '  the  Pope  '  intentionally.  We  did 
not  say  the  cf)ngregation  of  the  Propaganda.  We  did  not  say  the  Secretary  of  State. 
We  said  the  Pope.  We  desired  the  ratification  to  be  given  by  the  head  of  the  church  in 
order  that  all  those  interested  may  be  bound." 

The  correspondence  and  negotiations  above  commented  on  are  the  cause  of  the 
objection  ;  that  the  statute  recognizes   "  a  right  in  the  Pope  to  claim  that  his  consent 
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■was  necessary  to  enaVjle  the  legislature  to  dispose  of  a  part  of  the  public  domain." 
Having  stated  what  is  believed  to  be  the  true  interpretation  of  the  correspondence, 
and  its  phrases,  in  view  of  the  surrounding  circumstances,  and  having  stated  what  is 
believed  to  be  their  legal  and  actual  effect  and  meaning,  the  question  remains  to 
be  considered  how  this  correspondence,  and  its  phrases  and  expressions,  which  have 
excited  hostile  criticism  outside  the  province  of  Quebec,  can  be  considered  as 
affecting  the  validity  of  the  statute  under  review.  It  may  be  properly  said  that  the 
expressions  which  are  said  to  [recognize  a  right  in  the  Pope  in  regard  to  the  public 
domain  do  not  form  any  necessary  part  of  the  statute  and  do  not  in  any  way  affect  its 
validity  or  justify  its  disallowance.  Turning  to  the  enacting  parts  of  the  statute  we 
find  that  this  preliminary  correspondence  is  only  referred  to  in  the  first  section,  which 
reads  thus  : — 

"  1.  The  aforesaid  arrangements  entered  into  between  the  premier  and  the  Very 
Rev.  Father  Turgeon  are  hereby  ratified,  and  the  Lieutenant-Governor  in  Council  is 
authorized  to  carry  them  out  according  to  their  form  and  tenor." 

It  will  be  seen,  therefore  that  the  only  portions  of  the  many  matters  which  are 
set  out  in  the  preamble  to  this  statute,  wliich  are  ratified,  and  which,  therefore,  form 
any  material  part  of  the  statute,  are  the  arrangements  entered  into  between  the 
Premier  and  the  Very  Rev.  Father  Turgeon.  The.«!e  arrangements  are  contained  in  the 
letter  of  the  First  Minister  of  Quebec,  dated  1st  May,  1888,  the  letter  of  Father  Tur- 
geon dated  the  8th  of  the  same  month,  the  letter  of  the  first  minister  dated  4th  June, 
1888,  the  letter  of  Father  Turgeon  dated  8th  of  the  same  month,  and  the  letter  of  the 
first  minister  dated  the  same  day,  and  the  legal  documents  which  followed  in  order  to 
give  effect  to  the  settlement.  All  other  matters  which  are  referred  to  in  the  preamble 
to  this  statute  are  extraneous  and  irrelevant. 

They  are  in  no  way  confirmed  by  the  Act  in  question,  and  all  that  can  be  said  of 
the  Act  in  relation  to  them  is  that  it  i-ecites  that  such  correspondence  took  place. 
Among  the  documents  which  may  be  enumerated,  as  containing  nothing  affecting  the 
validity  of;  or  affected  by  the  Act,  are  the  documents  which  contain  the  expressions 
which  have  excited  the  greatest  criticism  and  opposition — as,  for  instance,  the  letter  of 
the  first  minister  to  Cardinal  Simeoni,  dated  17th  February,  1888,  in  which  the 
minister  mentioned  that  Cardinal  Simeoni  in  a  despatch  to  Cardinal  Taschereau  had 
informed  the  latter  "  that  the  Holy  Father  reserved  to  himself  the  right  of  settling  the 
question  of  the  Jesuits'  Estates."  Tiie  same  document  is  that  in  which  the  first 
minister  asked  Cardinal  Simeoni  whether  he  saw  "  any  serious  objection  to  the  govern- 
ment selling  the  property  pending  a  final  settlement  of  the  question  of  the  Jesuits' 
Estates."  It  was  in  that  document  that  the  first  minister  intimated  that  "  the 
government  would  look  on  the  proceeds  of  the  sale  as  a  special  deposit,  to  be  disposed 
of  in  accordance  with  the  agreements  to  be  entered  into  between  the  parties  interested, 
with  the  sanction  of  the  Holy  See."  Another  such  instance  is,  likewise.  Cardinal 
Simeoni's  despatch  to  the  First  Minister  of  Quebec,  stating  that  the  Holy  Father  "  was 
pleased  to  grant  permission  to  sell  the  property  which  belonged  to  the  Jesuit  Fathers 
before  they  were  suppressed,"  provided  "that  the  sum  to  be  received  should  be 
deposited  and  left  at  the  free  disposal  of  the  Holy  See."  Another  such  instance  is  the 
message  of  Cardinal  Simeoni,  dated  24th  March,  1888,  in  which  the  Cardinal  used  the 
expression,  "the  Pope  allows  the  government  to  retain  the  proceeds  of  the  sale  of  the 
Jesuits'  Estates  as  a  special  deposit,"  &c. 

It  may,  therefore,  with  propriety,  be  stated  that  even  if  these  expressions,  to  which 
grave  exception  has  been  taken,  bear  the  meaning  which  is  attributed  to  them,  as  being 
a  recognition  by  Mr.  Mercier  of  the  right  of  the  Pope  to  claim  that  the  consent  of  his 
Holiness  was  necessary  "  to  empower  the  provincial  legislature  to  dispose  of  a  part  of 
the  public  domain,"  it  would  have  been  impossible  to  have  disallowed  the  statute  on  the 
ground  that  such  correspondence  had  taken  place,  and  that  such  expressions  had  been 
used,  when  the  Act  merely  recited  the  facts  which  had  occurred,  and  contained  no 
express  ratification  of  what  is  so  objected  to. 
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To  have  disallowed  it  on  any  such  ground  would  have  been  to  have  disallowed  a 
statute,  witliin  the  powers  of  a  province,  on  the  ground  that  the  Act  was  ultra  vires  by 
reason  of  its  having  merely  recited  the  existence  of  certain  facts  which  did  undoubtedly 
occur. 

In  amplification  of  the  objection  which  is  here  being  answered,  it  is  stated  that  the 
recognition  of  a  right  in  the  Pope  to  claim  that  his  consent  was  necessary  involved  a 
recognition  of  the  Pope's  supremacy,  and  involved  a  denial  of  the  supremacy  of  Her 
Majesty,  and  also  involved  an  admission  that  the  legislature  of  one  of  Her  Majesty's, 
provinces  could  only  proceed  by  having  its  legislation  sanctioned  by  the  Pope  ;  but,  at 
the  risk  of  repeating  the  argument  which  has  already  been  advanced,  as  to  the  fair  con- 
struction of  the  correspondence  set  out  in  the  preamble,  it  may  be  replied  that  no  such 
consequences  are  involved. 

The  First  Minister  of  Quebec  was  dealing  with  objections  and  protestations  which 
had  hindered  the  sale  of  portions  of  the  public  domain.  He  was  negotiating  for  the 
consent  and  approval  of  one  who,  by  the  choice  of  all  the  rival  claimants,  had  power  to 
arbitrate  and  decide  between  them,  and  to  induce  them  to  withdraw  their  claims  or  ta 
moderate  them  ;  the  minister  was  negotiating  with  a  view  to  the  extinguishment,  not 
of  rights,  but  of  claims,  for  restoration  or  compensation,  and  this  extinguishment  his 
government  and  legislature  thought  it  desirable  should  be  made,  in  order  that  an  advan- 
tageous sale  of  these  estates  might  take  place.  There  is  certainly  no  subversion  of  Her 
Majesty's  supremacy,  as  head  of  her  church.  There  is,  surely,  no  subversion  whatever 
of  Her  Majesty's  rights  and  supremacy  as  sovereign  over  the  province.  It  is  not  a  con- 
travention of  that  supremacy,  that  compensation  should  be  given  to  extinguish,  what 
the  legislature  regarded  as  a  moral  claim,  in  relation  to  estates  which  had  become 
forfeited  to  Her  Majesty's  predecessors,  and  with  which  Her  Majesty's  predecessors  had 
endowed  the  province. 

The  assertion  might  as  well  be  made  that  it  is  a  disloyal  proceeding,  and  one  sub- 
versive of  the  sovereign's  supremacy,  to  entertain  a  doubt  as  to  the  validity  of  the  title 
of  a  part  of  the  public  domain  which  a  colony  acquires  from  the  Imperial  government. 
The  Quebec  negotiations,  however,  do  not  go  so  far  as  that.  They  distinctly  state  that 
the  title  is  not  in  question,  and  that  none  but  moral  obligations  were  being  considered. 

It  seems  needless  to  say  that  governments  of  British  countries,  and  indeed  Her 
Majesty's  government,  do  not  treat  moral  obligations,  in  relation  to  the  public  domain, 
or  in  relation  to  escheated  property,  as  in  any  way  conflicting  with  Her  Majesty's 
sovereign  rights  and  supremacy.  In  so  far  as  it  is  supposed  to  be  objectionable  that  the 
Pope  should  have  been  considered  entitled  to  make  any  distribution  of  the  compensation 
awarded,  it  would  seem  to  be  impossible  to  regard  that  feature  as  in  any  way  derogatory 
to  Her  Majesty's  authority,  dignity  or  supremacy.  It  was  a  matter  of  absolute  indiffer- 
ence to  the  government  and  legislature  of  the  province,  and  surely  entirely  irrelevant  to 
any  consideration  of  Her  Majesty's  rights  and  supremacy  what  should  be  done  with  the 
amount  of  compensation  to  be  paid  over.  The  one  thing  which  it  was  necessary  for  the 
government,  in  the  interest  of  the  province,  to  guard,  was,  that  when  it  should  be  paid 
over  the  claims  which  it  was  intended  to  extinguish  should  exist  no  longer,  and  those 
who  were  acting  in  the  interest  of  the  province  doubtless  thought  that  this  could  be 
best  accomplished  by  dealing  with  one  who,  by  the  consent  of  the  parties  interested, 
had  their  authority  foi-  the  extinguishment  of  the  claims  and  for  settling  any  question 
as  to  the  division  of  the  compensation. 

It  will  be  observed  that  the  objection  being  here  discussed  applies  rather  to  the 
policy  of  the  statute  than  to  its  validity.  Indeed  it  is  difficult  to  understand  the 
objection  now  under  consideration  as  being  an  objection  in  any  way  affecting  the 
validity  of  the  Act. 

When  the  very  extensive  powers  which  the  British  North  America  Act  confers 
(some  of  wliich  liave  already  been  enumerated)  are  considered,  it  will  be  seen  that  what- 
ever objections  some  may  have  to  the  Act,  even  on  the  second  ground  on  which  its 
invalidity  is  claimed,  that  ground  would  hardly  be  available  for  an  attack  on  the  Act  as 
being  ultra  vires. 
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It  may  not  be  unimportant,  in  considering  how  extensive  the  rights  and  powers  of 
provincial  legislatures  are,  to  refer  to  some  of  the  authorities  which  have  pronounced  on 
the  powers  conferred  on  the  colonies  by  the  British  North  America  Act  and  other 
similar  enactments.  For  example,  in  the  case  of  Harris  vs.  Davies  (10  App.  Cases  279) 
it  was  held  by  the  Judicial  Committee  of  the  Privy  Council,  under  a  statute  not  very 
dissimilar  from  the  British  North  America  Act  that : 

"  The  legislature  of  New  South  Wales  has  power  to  repeal  the  statute  of  James  I., 
and  had  impliedly  done  so  by  11  Vic,  No.  13,  which,  according  to  its  true  construction, 
placed  an  action  for  slander  for  words  spoken  upon  the  same  footing,  as  regards  costs 
and  other  matters,  as  an  action  for  written  slander."  The  statute  of  James  I.  had  made 
provision  as  to  the  amount  of  costs  which  the  litigant  could  recover  when  he  only 
obtained  a  verdict  for  a  certain  amount  for  slander ;  the  Act  applied  to  the  colony  ;  the 
legislature  passed  an  Act  changing  that  provision.  The  judgment  of  their  Lordships 
was  delivered  Vjy  Sir  Barnes  Peacock,  who  said  :  "  Their  Lordships  are  of  opinion  that 
there  are  no  sufficient  grounds  for  reversing  the  judgment  of  the  court  below.  Their 
Lordships  are  of  opinion  that  the  colonial  legislature  had  the  power  to  repeal  the  statute 
of  James  I.  if  they  saw  fit,  and  they  are  also  of  opinion  that,  looking  at  the  first  section 
of  11  Vic,  No.  13,  it  was  the  intention  of  the  legislature  to  place  an  action  for  words 
spoken  upon  the  same  footing,  as  regards  costs  and  other  matters,  as  an  action  for 
written  slander. 

Another  important  decision  was  Hodges  vs.  the  Queen  (9  App.  Cases  117)  which 
is  thus  referred  to  in  the  case  of  Powell  vs.  Apollo  Candle  Company,  Limited  (10  App. 
Cases  282),  also  an  important  decision  as  to  the  powers  of  a  colonial  legislature. 

"  Two  cases  have  come  before  this  board  in  which  the  powers  of  colonial  legisla- 
tures have  been  a  good  deal  considered,  but  these  two  cases  are  of  too  late  a  date  to 
have  been  known  to  the  Supreme  Court  when  their  judgment  was  delivered.  The  first 
was  the  case  of  Regina  w.s\  Burah  (3  App.  Cas.,  889)  in  which  the  question  was  whether 
a  section  of  an  Indian  Act,  conferring  upon  the  Lieutenant-Governor  of  Bengal  the 
pmver  to  determine  whether  the  Act,  or  any  part  of  it,  should  be  applied  to  a  certain 
district,  was  or  was  not  ultra  vires.  In  the  judgment  of  this  board,  given  by  the  Lord 
Chancellor,  the  legislation  is  declared  to  be  intra  vires,  and  the  Lord  Chancellor  lays 
down  the  general  law  in  these  terms :  '  The  Indian  legislature  has  power  expressly 
limited  by  the  Act  of  the  Imperial  Parliament  which  created  it,  and  it  can  of  course  do 
nothing  beyond  the  limits  which  circumsci'ibe  these  powers.  But  when  acting  within 
those  limits  it  is  not  in  any  sense  an  agent  or  delegate  of  the  Imperial  Parliament,  but 
has,  and  was  intended  to  have,  plenary  powei's  of  legislation  as  large,  and  of  the  same 
nature,  as  those  of  Parliament  itself.'  The  same  doctrine  has  been  laid  down  in  a  later 
case  of  Hodge  vs.  The  Queen  (9  App.  Cases,  117),  where  the  question  arose  whether  the 
legislature  of  Ontario  had  or  had  not  the  power  of  entrusting  to  a  local  authority — a 
board  of  commissioners — the  power  of  enacting  regulations  with  respect  to  their  Liquor 
License  Act  of  1877,  the  power  of  creating  ofiiences  for  the  breach  of  those  regulations, 
and  annexing  penalties  thereto.  Their  Lordships  held  that  they  had  that  power.  It 
was  argued  then,  as  it  has  been  argued  to-day,  that  the  local  legislature  is  in  the  nature 
of  an  agent  or  delegate,  and,  on  the  principle  delegatus  non  potest  delegare,  the  local 
legislature  must  exercise  all  its  functions  itself,  and  can  delegate  or  entrust  none  of 
them  to  other  persons  or  parties.  But  the  judgment,  after  reciting  that  such  had  been 
the  contention,  goes  on  to  say  :  '  It  appears  to  their  Lordships,  however,  that  the  objec- 
tion thus  raised  by  the  appellants  is  founded  on  an  entire  misconception  of  the  true 
character  and  position  of  the  provincial  legislatures.  They  are  in  no  sense  delegates  of, 
or  acting  under  any  mandate  from,  the  Imperial  Parliament.  When  the  British  North 
America  Act  enacted  that  there  should  be  a  legislature  for  Ontario,  and  that  its  legis- 
lative assembly  should  have  exclusive  authority  to  make  laws  for  the  pi-ovince  and  for 
provincial  purposes  in  relation  to  the  matters  enumerated  in  section  92,  it  conferred 
powers,  not  in  any  sense  to  be  exercised  by  delegation  from,  or  as  agents  of,  the  Imperial 
Parliament,  but  authority  as  plenary  and  as  ample  within  the  limits  prescribed  by  section 
92  as  the  Imperial  Parliament,  in  the  plenitude  of  its  powers,  possessed  or  could  bestow. 
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Within  these  limits  of  subjects  and  areas  the  local  legislature  is  supreme  and  has  the 
same  authority  as  the  Imperial  Parliament.' " 

Reference  may  also  be  made  to  the  case  of  Riel  vs.  the  Queen  (10  App.  Cases,  G75), 
in  which  the  power  of  the  Dominion  Parliament  to  alter  the  provisions  of  Imperial 
statutes  regarding  trials  for  offences  in  the  North-west  Territories  was  established. 

Ihird.  It  has  been  contended  that  the  statute  diverts  the  estates  to  which  it  refers 
from  the  educational  purposes  to  which  by  law  they  had  been  devoted. 

In  the  first  place  it  is  to  be  remembered  that  the  Act  does  not,  in  express  terms, 
or  by  necessary  implication,  make  such  a  diversion. 

It  ratifies  an  agreement  for  the  payment  of  !^400,000  and  for  the  transfer  of  La- 
prairie  Common.  It  provides  for  the  payment  of  $60,000  to  the  educational  authority 
representing  the  Protestant  minority  in  the  province — and  this  latter  sum  was  declared 
by  the  First  Minister  of  Quebec,  during  the  negotiations,  to  be  the  proportion  to  which 
the  minority  was  entitled  out  of  these  estates — and  it  provides  that  the  remainder  of 
the  proceeds  of  the  estates  are  to  be  applied  for  any  purposes  which  may  be  approved 
by  the  legislature.  The  payment  of  $400,000  in  satisfaction  of  the  Jesuits'  claims  and 
the  .$60,000  to  the  Protestant  Committee  of  the  Council  of  Public  Instruction  do  not 
necessarily  come  out  of  the  proceeds  of  the  Jesuits'  estates.  They  are  to  be  paid  out 
of  any  public  money  at  the  disposal  of  the  Lieutenant-Governor  in  Council.  It  is  not 
to  be  assumed  that,  if  these  estates  are  to  be  considered  as  charged  with  a  trust  in 
favour  of  education,  the  legislature  will  approve  of  any  diversion  of  the  proceeds  of  that 
trust,  and  the  proceeds  can  only  be  applied  in  such  a  way  as  the  legislature  shall  hereafter 
approve. 

As  already  stated,  if  the  proportion  of  the  public  money  which  the  Protestant 
minority  is  to  receive  under  this  Act  is  an  inadequate  proportion,  that  is  a  matter  which 
is  capable  of  redress  by  the  legislature  chosen  by  the  people  of  the  whole  province,  and 
it  may  not  be  unimportant  to  observe,  in  this  connection,  that  the  Act  received  the 
unanimous  approval  of  both  Houses  of  the  legislature  of  Quebec,  in  which  the  Pro- 
testant minority  is  ably  represented  by  distinguished  men  in  both  political  parties. 

Even  if  the  charge  of  diversion  from  the  original  trusts  had  moi'e  foundation  than 
it  has,  it  is  obviously  impossible  for  the  federal  government,  in  the  exercise  of  the 
power  of  disallowance,  to  undertake  to  guard  against  misappropriations  of  the  public 
funds,  or  of  the  public  property,  without  assuming  the  power  and  responsibilities  of 
regulating  the  public  revenues  and  public  domain  of  the  provinces.  To  undertake  the 
task  of  watching  over  the  public  appropriations  of  the  provinces  would  be  to  incur  the 
'risk  of  almost  inevitable  injustice,  for  want  of  the  means  of  correctly  understanding 
the  conditions  which  ought  to  guide  the  legislatures  in  such  appropriations.  The  British 
North  America  Act  must  be  held  to  have  placed  these  matters  within  the  power  of  the 
legislatures,  which  represent  the  people  directly  in  regard  to  these  questions,  which  the 
federal  executive  cannot  be  said  to  do.  Even  if  the  Act  directly  sanctioned  a  breach 
of  trust,  it  would  not  be  beyond  the  powers  of  the  provincial  legislature,  however  much 
its  passage  might  be  deplored. 

It  cannot  be  supposed,  however,  for  reasons  which  have  already  been  suggested, 
that  the  legislature  of  Quebec  intends  to  commit,  by  this  statute,  for  all  future  time,  a 
breach  of  trust  in  regard  to  these  estates.  First,  because  it  has  every  year  made  far 
more  ample  provisions  for  education,  both  for  the  majority  and  for  the  minority,  than 
these  e.states,  or  any  other  part  of  the  public  domain  charged  with  trusts  could  afford. 
Second,  because  the  approval  of  the  legislature  to  any  final  distribution  of  the  proceeds 
of  the  estates  is  stipulated  for  on  the  face  of  the  Act  itself. 

Fourth.  A  further  objection  has  been  that  the  sanction  of  Ontario  is  necessary 
to  the  disposition  made  by  this  statute  of  part  of  the  estates  in  question.  This 
objection  can  hai-dly  be  sustained  from  any  legal  point  of  view,  even  if  it  be  regarded 
as  one  which  could  affect  the  validity  of  the  statute.  It  is  only  put  forward  under 
the  view  that  some  power,  regarding  the  subject,  may  remain  in  the  province  of  Ontario, 
because  these  estates  were  devoted  to  educational  i>urposes  by  a  statute  (prior  to  tlie 
union  of  the  provinces),  of  a  province  of  which,  what  is  now  the  province  of  Ontario, 
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was  once  a  part.  The  estates,  however,  are  solely  within  the  province  of  Quebec.  They 
are  public  lands  of  that  province,  and  any  trusts  with  which  they  may  be  charged  are 
trusts  in  favour  of  the  people  of  that  province.  Neither  the  government  nor  the 
legislature  of  Ontario  have  ever  asserted  the  slightest  claim  upon  them,  or  the  slightest 
right  to  interfere  in  regard  to  them,  nor  has  either  the  government  or  the  legislature  of 
Ontario  in  any  way  given  countenance  to  this  objection. 

It  seems  then  quite  clear,  not  only  that  the  province  of  Ontario  has  no  claim  to 
these  estates,  but  that  its  legislature  would  have  no  power  to  pass  a  statute  with  regard 
to  them,  as  such  a  statute  would  relate  to  a  matter  outside  of  that  province. 

The  Quebec  statute,  therefore,  seeming  clearly  to  be  within  the  powers  of  the 
legislature  which  passed  it,  it  appeared  to  be  the  duty  of  the  government  of  Canada, 
not  to  exercise  the  power  of  disallowance  with  regard  to  it.  To  have  revised  the 
policy  of  the  statute,  irrespective  of  its  validity,  would  have  been  to  have  assumed 
responsibilities  for  the  exercise  of  authority  in  a  domestic  matter,  within  the  control  of 
the  legislature,  and  in  respect  of  which  the  legislature  had  been  unanimous  after 
considering  the  subject  for  years,  and  would  have  excited  deep  resentment  among  the 
people  of  the  province. 

After  a  delay  of  nearly  six  months,  during  which  time  the  remonstrances  against 
the  allowance  of  the  Act  were  of  a  merely  formal  character,  and  no  agitation  existed, 
his  Excellency  was  advised  to  signify  to  the  Lieutenant-Governor  of  Quebec  that  this 
Act,  along  with  many  others  of  the  same  session,  would  be  left  to  its  operation.  Th^-e- 
after  the  agitation  for  disallowance  commenced.  A  resolution  in  favour  of  that  course 
was  moved  in  the  House  of  Commons  and  received  the  votes  of  13  members  out  of  a 
House  of  215  members.  Petitions  have  been  presented  to  his  Excellency  also,  asking 
that  the  power  of  disallowance  should  still  be  exercised. 

It  may  be  open  to  much  question  whether  even  the  bare  power  of  disallowance 
remains,  after  his  Excellency's  government  has  made  its  choice,  and  has  decided  that 
the  Act  shall  be  left  to  its  operation,  and  has  so  informed  the  provincial  government, 
l)ut  it  is  sui-ely  clear  that,  although  the  bare  power  may  remain,  it  would  be  contrary 
to  all  constitutional  usages  that  an  Act,  in  respect  of  which  that  signification  had  been 
solemnly  and  formally  made,  should  afterwards  be  disallowed.  The  inconvenience  of 
such  a  course  would  be  extreme.  No  provincial  statute — even  for  the  incorporation  of 
a  company — for  the  building  of  a  railway — for  effecting  a  loan — for  a  transfer  of  property, 
or  indeed  for  any  purpose,  could  be  safely  acted  on  until  the  expiration  of  a  year  from 
its  transmission  to  the  Secretary  of  State  for  Canada,  even  though  declared  by  his 
Excellency  in  Council  to  be  objectionable — lest  within  the  year — on  some  new  objection 
being  stated — it  should  be  disallowed.  Even  the  supply  bill  of  a  province  could  not  be 
safely  acted  on  until  the  expiration  of  the  year,  and  by  that  time  the  supplies  would 
have  lapsed. 

His  Excellency's  government,  having  come  deliberately  to  the  conclusion  that  the 
Act  was  within  the  powers  of  the  legislature  which  adopted  it,  and  having  signified 
that  the  Act  would  be  left  to  its  operation,  has  been  moved  to  undertake  the  contestation 
of  the  validity  of  the  Act  in  the  courts,  and  especially  before  the  Judicial  Committee 
of  the  Privy  Council. 

It  seemed  to  his  Excellency's  advisers  that  to  pursue  that  course  against  a  province, 
in  regard  to  a  statute  which  they  considered  within  the  powers  of  that  province,  would 
be  a  proceeding  most  hostile  and  also  most  unwise,  in  view  of  the  relations  which  should 
exist  between  the  provincial  and  the  federal  authorities,  and  would  be  a  vexatious 
interference  with  the  affairs  of  the  province. 

They  have,  therefore,  declined  to  recommend  an  appropriation  of  any  portion 
of  the  public  revenues  for  litigation  on  this  subject,  against  the  government  of  Quebec, 
and  they  entertain  the  opinion  that  they  are  not  called  upon  to  enter  into  such 
litigation,  and  that  the  authority  to  pass  the  statute  in  question  is  so  clear  that  any 
such  proceedings  must  be  carried  on  without  any  hope  of  success. 

Furthermore — after  the  emphatic  vote  of  the  House  of  Commons  on  the  resolution 
for   disallowance,   the   government  Avould  be  defying  the  opinion  of   the   House,    so 
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decidedly  expressed,  in  undertaking  thus  to  contest  the  soundness  of  the  decision  which 
was  pronounced  by  that  vote. 

The  contention  has  also  been  made  that  his  Excellency  should  disallow  the  statute 
under  review  because  it  infringes  the  provisions  of  the  93rd  section  of  the  British 
North  America  Act.  That  section  gives  provincial  legislatures  power  to  make  laws  in 
relation  to  education,  but  provides  that  such  laws  shall  not  prejudicially  aflPect  any 
right  or  privilege,  with  regard  to  denominational  schools,  which  any  class  of  persons  had 
at  the  time  of  the  union,  or  should  afterwards  acquire  under  authority  of  the  legislature 
of  the  province. 

This  statute,  however,  is  not  necessarily  a  statute  in  relation  to  education.  It  can- 
not be  said  to  prejudicially  affect  any  right  to  denominational  schools,  or  the  rights  or 
privileges  of  any  "  class  of  persons  in  the  province,"  with  respect  to  denominational 
schools.  The  Jesuits'  estates  were  certainly  never  charged  with  any  trusts  in  respect 
to  any  schools  of  that  description,  although  portions  of  their  proceeds  have,  from  year 
to  year,  been  distributed  among  schools  of  all  denominations. 

It  is  unnecessary  to  repeat,  in  this  connection,  what  has  already  been  said  as  to 
the  objection  that  the  statute  sanctions  a  breach  of  faith,  but  the  argument  there 
advanced  applies  to  this  objection  as  well. 

Since  the  discussion  in  the  House  of  Commons  a  point  has  been  raised  against  the 
effectiveness,  rather  than  the  validity  of  the  Quebec  statute,  viz.,  that  the  intention  of 
the  legislature  must  fail,  because  the  grant  is  made  to  the  incorporated  Society  of  the 
Jesuits  in  the  province  of  Quebec.  The  Act  of  incorporation,  passed  in  1887,  is  hereto 
annexed. 

The  act  of  incorporation  having  been  long  ago  left  to  its  operation,  without  objec- 
tion, the  Dominion  government  has  considered  that  this  is  a  question  with  which  they 
have  nothing  to  do,  and  they  have,  therefore,  declined  to  ask  Her  Majesty's  government 
to  submit  any  question  in  relation  to  it  for  the  consideration  of  the  Judicial  Committee 
of  the  Privy  Council.  The  point  on  which  doubts  as  to  the  effectiveness  of  the  grant 
of  the  legislature  seems  to  turn  is  that  the  legislature  of  Quebec  could  not,  as  it  assumed 
to  do  in  1887,  incorporate  the  Jesuits.  It  is  contended,  by  those  who  sustain  this  view, 
that,  in  consequence  of  the  early  English  statutes  against  the  Jesuits,  it  is  impossible 
for  a  colonial  legislature  to  give  members  of  that  society  corporate  rights,  or  even  to 
recognize  their  presence  in  the  country.  This  view  is  not  held  by  his  Excellency's 
advisers.  Considering  the  large  powers  of  self-government  which  have  been  conferred, 
from  time  to  time,  on  the  various  colonies,  Canada  included,  and  especially  considering 
the  powers  given  by  the  British  North  America  Act  in  1867,  it  is  believed  by  his  Ex- 
cellency's government  that  it  is  clearly  within  the  power  of  any  one  of  the  legislatures  to 
pass  statutes  on  such  a  subject,  even  though  they  may  conflict  with  the  early  statutes 
relating  to  religion  or  in  any  way  connected  with  religion.  On  this  point  the  cases 
already  cited  in  this  memorandum,  as  to  the  power  to  alter  or  to  repeal  Imperial  en- 
actments affecting  a  colony,  seetn  to  have  force. 

The  point  which  is  here  being  answered  implies  that  the  early  British  legislation  in 
relation  to  the  Jesuits  forms  part  of  the  constitution  of  the  provinces.  If  that  were  so 
it  might  be  answered,  by  the  terms  of  the  British  North  America  Act,  the  legislature 
has  power  in  each  province,  to  alter  the  constitution  of  the  province,  but  the  theory 
involved  in  this  objection  depends  on  a  very  loose  notion  of  the  constitution. 

The  contention  which  has  been  raised  in  this  connection  has  been  carried  so  far 
as  to  a.ssert  that  it  is  not  in  the  power  of  a  provincial  legislature  to  make  provisions 
inconsistent  with  the  early  statutes  regarding  the  exercise  of  religion,  which  have 
never  been  repealed,  although  long  fallen  in  desuetude  in  the  United  Kingdom.  This 
is  not,  however,  the  view  which  his  Excellency's  government  entertains,  nor  is  it  the 
view  lield  by  the  large  majority  of  those  who  recorded  their  votes  on  the  resolution  in 
the  House  of  Commons,  on   this,  subject,  at  last  session. 

The  free  exercise  of  the  power  to  regulate  the  civil  right  of  the  people,  and  the 
full  exercise  of  the  ample  powers  of  self-government  conferred  by  the  British  North 
America  Act,   would  be   almost   worthless  if   they  were  restricted   within   the   lines 
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marked  out  by  obsolete  enactments  of  the  Parliament  of  Great  Britain,  which  for 
many  years  have  been  found  too  restrictive  of  liberty  to  be  put  in  practice  in  that 
country,  and  which  certainly  could  not,  at  any  time  within  the  last  century,  have 
been  applied  to  the  colonies. 


An  Act  to  incorporate  "  Society  of  Jesus,"  chapter  38,  of  the  province  of  Quebec. 

(Assented  to  18th  May,  1887. 

Whereas  the  Reverend  Fathers  of  the  Society  of  Jesus  have  prayed  to  be  constituted 
into  a  corporation ;  and  whereas  it  is  expedient  to  constitute  such  religious  com- 
munity into  a  body  politic  and  corporate  like  the  other  religious  communities  of  this 
province. 

Therefore  Her  Majesty,  by  and  with  the  advice  and  consent  of  the  legislature 
of  Quebec,  enacts  as  follows  : — 

1.  The  "Society  of  Jesus  "shall  be  a  corporation  composed  of  the  Reverend 
Fathers  Henri  Hudon,  Adrien  Turgeon,  Leonard  Lowire,  George  Kenney,  Arthur  Jones, 
and  of  all  persons  who  now  or  may  hereafter  form  part  of  the  said  society,  in  accord- 
ance with  its  rules,  by-laws  and  regulations. 

Under  the  above  name  it  shall  have  perpetual  succession. 

It  shall  have  a  right  to  have  a  common  seal,  which  it  may  alter  at  will,  and  to 
appear  before  the  courts  of  justice  in  the  same  manner  as  any  person  may  do. 

It  may  possess,  accept  and  acquire  under  any  legal  title  movable  and  immovable 
property,  which  it  may  sell,  alienate,  hypothecate,  give,  lease,  transfer,  exchange  or 
otherwise  dispose  of,  by  any  title  whatsoever  ;  provided  always,  that  the  annual  revenue 
in  any  diocese  shall  not  exceed  thirty  thousand  dollars. 

2.  The  corporation  shall  not  have  the  right  under  this  Act  to  possess  educational 
establishments  elsewhere  than  in  the  archdiocese  of  Montreal  and  Ottawa  and  in  the 
diocese  of  Three  Rivers. 

3.  The  corporation  shall  be  governed  in  accordance  with  its  community  rules,  and 
shall  have  powers  to  pass  by-laws,  rules  and  regulations  with  respect  to  the  administra- 
tion of  its  property,  its  management  and  internal  government,  the  election,  number  and 
power  of  its  officers  and  directors,  the  admission  and  dismissal  of  its  members  and, 
generally,  all  rules  connected  with  the  purposes  of  the  corporation. 

4.  The  corporate  seat  of  the  corporation  shall  be  in  the  city  of  Montreal. 
Another  place  in  this  province,  within  the  present   limits   of   the   archdiocese    of 

Montreal  and  Ottawa  and  of  the  diocese  of  Three  Rivers  may  be  selected  later  on  by  a 
by-law  of  the  corporation. 

5.  The  corporation  may  appoint  officers,  procurator  or  administrators  and  define 
their  powers. 

The  signatures  of  the  superior  of  the  society  in  this  province  or  of  the  procurator 
of  its  chief  establishment  shall  be  sufficient  for  all  legal  purposes. 

6.  This  Act  shall  come  into  force  on  the  day  of  its  sanction. 

Mr.  Hugh  Graham  to  the  Honourable  the  Secretary  of  State  for  Canada. 

RiDEAU  Club,  Ottawa,  10th  June,  1889. 
Hon.  J.  A.  Chapleau,  Secretary  of  State,  Dominion  of  Canada. 

Sir, — I  beg  herewith  to  inclose  a  cheque  for  five  thousand  dollars  and  a  petition  to 
his  Excellency  the  Governor  in  Council  which  I  will  thank  you  to  bring  before  the 
■Council  at  the  earliest  opportunity. 

Yours  truly, 

HUGH  GRAHAM. 
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Petition  of  Mr.  Hugh  Graham. 

To  His  Excellency  tlie  Governor  General  of  Canada  in  Council, 

The  humble  petition  of  Hugh  Graham,  of  the  city  of  Montreal,  Journalist,  respect- 
fully represents  : — 

1st.  That  grave  doubts  have  been  expressed  and  exist  regarding  the  legality  and 
constitutionality  of  the  Acts  of  the  legislature  of  the  province  of  Quebec,  intituled 
respectively  :  "An  Act  to  incorporate  the  Society  of  Jesus  "  (50  Vic.  cap.  13),  and  "An 
Act  respecting  the  settlement  of  the  Jesuits'  Estates,"  (51  and  52  Vic,  cap,  13). 

2nd.  That  it  is  desirable  that  an  opinion  should  be  pronounced  upon  these  Acts  by 
the  highest  judicial  tribunal  in  the  Dominion. 

3rd.  That  your  petitioner,  who  is  a  citizen  of  the  Dominion  of  Canada  and  a  tax 
payer  of  the  province  of  Quebec,  acting  on  his  own  behalf  and  on  behalf  of  others,  is 
desirous  that  the  powers  conferred  upon  your  Excellency  in  Council  by  section  37  of 
the  "Supreme  and  Exchequer  Court  Act,"  (Revised  Statutes  of  Canada,  chapter  135) 
which  reads  as  follows  : — 

"  The  Governor  in  Council  may  refer  to  the  Supreme  Court  for  hearing  or  con- 
sideration any  matter  which  he  thinks  fit  to  refer,  and  the  court  shall  thereupon  hear 
or  consider  the  same  and  certify  their  opinion  thereon  to  the  Governor  in  Council," 
should  be  exercised,  in  order  that  counsel  may  be  heard  by  the  said  court  upon  the  said 
questions. 

4tli.  That  in  order  to  avoid  any  question  with  respect  to  provision  being  made  by 
your  Excellency  in  Council  for  the  expenses  incidental  to  such  reference,  your  petitioner 
declaies  the  willingness  of  himself  and  those  associated  with  him  to  bear  the  necessary 
costs  of  the  govei'nment :  and  as  an  evidence  of  such  willingness,  your  petitioner  here- 
witli  deposits  his  certified  cheque  on  the  Bank  of  Montx'eal  payable  to  the  order  of  J. 
M.  Courtney,  Esquire,  Deputy  Minister  of  Finance,  for  the  sum  of  five  thousand  dollars, 
($5,000). 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray. 

Dated  at  the  city  of  Montreal,  this  eighth  day  of  June,  eighteen  hundred  and 
eighty-nine. 

HUGH  GRAHAM. 


Report   of  the    Honourable   the  Minister  of  Justice,  approved   hy   His   Excellency   the 
Governor  General  in  Council  on  the  3rd  day  of  August,  1889. 

Department  of  Justice,  Ottawa,  13th  July,  1889. 

To  His  Excellency  the  Governor  General  in  Council. 

The  undersigned  has  had  referred  tiO  him  the  petition  of  Mr.  Hugh  Graham,  of  the 
city  of  Montreal,  requesting  your  Excellency  to  refer  to  the  Supreme  Court  of  Canada, 
for  hearing  and  consideration,  an  inquiry  as  to  the  constitutionality  of  the  Acts  of  the 
legislature  of  the  province  of  Quebec,  intituled,  respectively,  "  An  Act  to  Incorporate 
the  Society  of  Jesus  "  (50  Vic,  cap.  38),  and  "  An  Act  respecting  the  settlement  of  the 
Jesuits'  Estates "  (51  and  52  Vic,  cap.  13),  and  he  has  the  honour  to  report  as 
foUows  : 

The  former  of  these  Acts — "  An  Act  to  Incorporate  the  Society  of  Jesus,"  was 
assented  to  by  tlie  Lieutenant-Governor  of  Quebec,  and  went  into  force  on  the 
eighteenth  day  of  May,  1887,  and  no  request  has  been  made  for  its  disallowance,  nor 
was  any  question  raised  as  to  its  validity,  so  far  as  the  undersigned  is  aware,  until  nearly 
eight  months  after  the  pa.ssage  of  the  second  of  the  two  statutes  mentioned 
in  Mr.  Graham's  petition — the  "  Act  respecting  the  settlement  of  the  Jesuits* 
Estates,"  which  was  assented  to  and  went  into  force  the  twelfth  day  of  July,  1888. 
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It  may  be  further  observed,  as  regards  the  Act  of  Incorporation  above  mentioned, 
(of  1887),  the  validity  of  which  has  lately  been  called  in  question,  that  that  Act  differs 
only  from  the  Act  incorporating  the  Jesuits,  passed  by  the  Quebec  legislature  eighteen 
years  ago,  (chapter  46  of  1871),  to  which  no  exception  has  ever  been  taken,  so  far  as 
the  undersigned  is  aware,  in  that  the  Act  of  1871  incorporates  the  Jesuits  living  within 
the  city  of  Quebec,  while  the  Act  of  1887  is  co-extensive  with  the  provincial  jurisdic- 
tion, and  it  differs  also  in  certain  other  matters  of  mere  detail,  which  do  not  appear  to 
concern  the  validity  of  the  enactment  in  any  way. 

Mr.  Graham  informs  your  Excellency,  that  "  grave  doubts  have  been  expressed  and 
exist  regarding  the  legality  and  constitutionality  "  of  the  two  Acts,  first  above  men- 
tioned, and  that  "it  is  desirable  that  an  opinion  should  be  pronounced  upon  the  Acts 
by  the  highest  judicial  tribunal  in  the  Dominion."  He  appears  to  have  no  other  interest 
in  the  subject  than  as  "  a  citizen  of  the  Dominion  of  Canada  and  a  tax-payer  of  the 
province  of  Quebec."  He  is,  no  doubt,  actuated  by  public  spirit,  and  by  a  desire  to  aid 
in  removing  causes  of  uneasiness  and  perplexity  from  the  public  mind. 

In  his  position  as  "  a  citizen  of  the  Dominion  of  Canada  and  a  taxpayer  of  the 
province  of  Quebec,"  his  rights,  in  respect  to  all  such  questions  as  may  arise  under"  the 
two  statutes  which  his  petition  refers  to,  are  mainly,  if  not  altogether,  under  the  care  of 
the  legislature  and  government  which  have  been  chosen  to  administer  public  affairs  in 
that  province  under  the  provisions  of  the  British  North  America  Act.  To  state  this 
proposition  more  explicitly,  and  to  point  out  what  appears  to  be  the  petitioner's  position 
under  the  constitution,  as  "  a  citizen  of  the  Dominion  and  taxpayer  of  the  province," 
in  regard  to  the  enactmencs  which  he  now  desires  to  be  made  the  subject  of  judicial 
decision,  the  undersigned  begs  to  call  attention  to  the  following  points  : 

First — The  petitioner  was  duly  represented  in  the  legislature  by  which  these  enact- 
ments were  adopted  and  his  representatives  there  seem  to  have  concurred  in  the  adop- 
tion of  both  these  statutes  almost  with  unanimity. 

Second — He  had  the  right  of  petition  and  remonstrance  against  the  adoption  of 
these  enactments.  He  has  not  informed  your  Excellency  whether  he  availed  himself 
of  that  right. 

Third — If  he  does  not  partake  of  the  doubts  which  he  informs  your  Excellency 
"  have  been  expressed  and  exist  regarding  the  legality  and  constitutionality  "  of  these 
Acts,  it  would  seem  reasonable  that  he  should  leave  to  those  who  are  immediately 
interested,  and  who,  perhaps,  entertain  the  doubts  which  his  petition  refers  to,  the  duty 
of  having  the  validity  of  these  Acts  determined  by  the  courts,  or  of  addressing  to  your 
Excellency  such  arguments  as  might  indicate  that  their  doubts  are  well  founded  and 
reasonable. 

Fourth — If  the  petitioner  shared  these  doubts,  he  had,  further,  the  opportunity 
of  representing  them  to  your  Excellency  and  of  showing  what  they  were  founded  on, 
before  the  dates  when  your  Excellency  signified  to  the  Lieutenant-Governor  of  Quebec 
that  these  Acts,  respectively,  would  be  left  to  their  operation.  Ample  opportunity  was 
afforded  for  such  expression,  as  both  the  Acts  remained  without  action  being  taken  on 
them  by  the  government  of  Canada  for  several  months  after  their  final  passage  in  the 
province  of  Quebec.  The  petitioner  did  not  make  his  present  request  until  long  after, 
your  Excellency  had  intimated  that  the  Acts  referred  to  would  be  left  to  their  opera- 
tion, and  until,  by  lapse  of  time  in  the  case  of  the  Incorporation  Act,  as  well  as  by  the 
obligations  of  public  faith  and  honour  in  regard  to  both  of  them,  it  had  ceased  to  be 
in  your  Excellency's  power  to  interfere  with  their  operation. 

Fifth — The  petitioner  has  still  the  opportunity  of  calling  the  attention  of  the 
government  of  his  province  to  the  desirability  that  the  statutes  referred  to  should  not 
be  acted  on,  by  the  transfer  of  the  public  money  and  property  being  completed,  as  con- 
templated by  the  "Act  respecting  the  settlement  of  the  Jesuits  Estates,"  until  the 
doubts  referred  to  have  been  set  at  rest. 

Sixth — The  petitioner,  has  furthermore,  the  opportunity  of  calling  on  the  Attorney 
General  of  his  province  to  take  legal  proceedings,  in  accordance  with  the  law  of  his  own 
province,  to  test  the   validity  of   the  Act  of  incorporation.      If  that  Act  should  be 
27 
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decided  to  be  invalid  and  unconstitutional  there  can  be  little  doubt  that  the  second  Act 
will  be  nugatory,  as  the  grant  of  money  and  land  which  the  second  Act  authorizes  is, 
by  its  terms,  to  be  made  to  the  corporation  established  by  the  "Incorporation  Act." 
It  does  not  appear  that  the  petitioner  has  made  any  such  application  to  the  Attorney 
General  of  Quebec,  but  it  may  be  proper  for  the  undersigned  to  call  the  attention  of 
your  Excellency  to  the  explicit  provision  on  this  subject  in  the  code  of  civil  procedure 
of  the  province  of  Quebec. 

Articles  997  and  998  of  that  code,  as  amended,  read  as  follows  : — 

"  997.   "  In  the  following  cases  ; 

1.  "  Whenever  any  association  or  number  of  persons  act  as  a  corporation  without 
being  legally  incorporated  or  recognized  ; 

2.  "  Whenever  any  corporation,  public  body  or  board  violates  any  of  the  provisions 
of  the  Acts  by  which  it  is  governed,  or  becomes  liable  to  a  forfeiture  of  its  rights,  or 
does  or  omits  acts,  the  doing  or  omission  of  which  amounts  to  a  surrender  of  its  corporate 
rights,  privileges  and  franchises,  or  exercises  any  power,  franchise  or  privilege  which 
does  not  belong  to  it,  or  is  not  conferred  upon  it  by  law ; 

"  It  is  the  duty  of  the  Attorney  General  to  prosecute,  in  Her  Majesty's  name,  such 
violations  of  the  law,  whenever  he  has  good  reason  to  believe  that  such  facts  can  be 
established  by  proof  in  every  case  of  public  general  interest ;  but  in  any  other  case  he  is 
not  bound  to  do  so  unless  sufficient  security  is  given  to  indemnify  the  government 
against  all  costs  to  be  inctirred  upon  such  proceeding  ;  and  in  such  case  the  special 
information  must  mention  the  name  of  the  person  who  has  solicited  the  Attorney  Gen- 
eral to  take  such  legal  proceedings,  and  of  the  person  who  has  become  security  for  the 
costs." 

998.  "  The  summons  for  that  purpose  must  be  preceded  by  the  presenting  to  the 
Superior  Court,  or  to  a  judge,  of  a  special  information  containing  conclusions  adapted  to 
the  nature  of  the  contravention,  and  supported  by  an  affidavit  to  the  satisfaction  of  the 
court  or  judge  and  the  writ  of  authorization  of  the  court  or  judge. 

"  The  writ,  as  well  as  the  writs  of  quo  warranto  mandamus  and  prohibition,  must 
be  in  the  same  form  as  the  ordinary  writs  of  summons." 

These  articles  seem  to  affi^rd  ample  means  of  testing  the  validity  of  the  Act  of 
incorporation.  The  Society  of  Jesus,  in  the  province  of  Quebec,  is  undoubtedly  acting 
as  a  corporation,  as  is  shown  in  the  preamble  to  the  Act  respecting  the  settlement  of 
the  Jesuits'  Estates,  and  it  is  so  acting  "  without  being  legally  incorporated  or  recog- 
nized ",  as  mentioned  in  article  997,  if  the  Act  of  incorporation  is  invalid. 

If  the  doubts  which  the  petitioner  refers  to  are  sufficiently  grave  and  well  founded 
to  justify  your  Excellency's  interference  with  such  statutes,  by  insisting  on  their  validity 
being  made  the  subject  of  contention  in  the  court,  they  are  sufficiently  grave  and  well 
founded  to  induce  the  Attorney  General  of  Quebec  to  proceed  under  the  enactments  just 
cited. 

The  petitioner  having,  by  the  constitution,  as  a  "  citizen  and  ratepayer  "  the  safe- 
guards and  remedies  which  are  above  mentioned,  it  seems  unnecessary,  and  far  out  of 
the  usual  course,  that  he  should  pass  all  these  remedies  by  and  ask  your  Excellency  to 
intervene,  by  a  proceeding  which  is  intended,  as  the  undersigned  will  presently  suggest, 
for  widely  different  purposes. 

It  may  be  added  here  that  the  questions  which  he  desires  to  have  raised  and  settled 
may  be  raised  in  the  courts  at  any  time,  by  any  person  who  has  a  direct  and  substan- 
tial interest  affected  by  either  statute,  and  that  in  any  litigation  which  may  so  occur, 
or  in  the  proceedings  which  may  be  instituted  by  the  Attorney  General  of  Quebec  at  the 
instance  of  the  petitioner,  resort  may,  and  almost  inevitably  will  be,  had  to  the  "highest 
judicial  tribunal  in  the  Dominion,"  which  is  the  court  by  which  the  petitioner  alleges, 
"  an  opinion  should  be  pronounced  upon  these  Acts." 

If  the  Attorney  General  of  the  province  of  Quebec,  in  view  of  the  specific  enact- 
ments of  the  Code  of  Civil  Procedure  before  cited,  does  not  deem  it  proper  to  interfere, 
and  if  no  individual  having  a  direct  and  substantial  interest  in  the  questions  raised 
should  think  it  proper  to  interfere,  or  should  think  the  doubts  which  the  petitioner  refers 
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to  sufficiently  grave  and  well  founded  to  justify  legal  proceedings  being  taken,  it  is  diffi- 
cult to  see  on  what  grounds  your  Excellency  should  be  called  on  to  compel  litigation  on 
the  result  of  which  no  right  of  the  Dominion  of  Canada  would  depend,  and  which  could 
not  even  be  serviceable  as  affijrding  a  guide  to  any  action  on  the  part  of  your  Excel- 
lency's government. 

The  petitioner,  however,  considers  evidently,  that  in  addition  to  the  rights  and 
remedies  which  are  above  mentioned,  he  may  properly  call  on  your  Excellency  to  exer- 
cise, in  regard  to  these  Acts,  the  power  conferred  on  you  by  the  "  Supreme  and  Exche- 
quer Court  Act "  by  referring  to  the  Supreme  Court  of  Canada,  for  an  opinion,  the  ques- 
tions which  have  arisen  respecting  their  validity. 

As  to  this  the  following  considerations  are  respectfully  submitted  : 

The  provision  which  confers  that  power  on  your  Excellency  was  undoubtedly  in- 
tended to  enable  the  Governor  General  to  obtain  an  opinion  from  the  Supreme  Court  of 
Canada  in  relation  to  some  order  which  his  government  might  be  called  on  to  make,  or 
in  relation  to  some  action  which  Iris  officers  might  be  called  on  to  adopt.  For  the  guid- 
ance of  your  Excellency,  or  of  your  officers,  the  provision  may  be  a  valuable  one,  but, 
used  as  a  means  of  solving  legal  problems  in  which  the  government  of  Canada  has  no 
direct  concern,  however  much  th^y  rpa^y  intarami  nr  rrrTfr  the  public  mind,."a3  the  peti- 
tioner seems  to  propose,  or  used  to  compel  an  adjudication  on  private  rights  and  inter- 
ests, it  would  be  perverted,  the  undersigned  humbly  submits,  into  an  arbitrary  and  in- 
quisitorial power,  anticipating  and  interfering  with  the  ordinary  course  of  justice. 
Used  in  that  manner  it  would  become  in  time  a  means  of  depriving  the  provincial 
courts  of  their  functions  to  a  considerable  extent,  as  every  important  and  influential 
interest  affected  by  legislation  would  seek  the  opinion  of  the  Supreme  Court  of  Canada 
by  application  to  the  Governor  in  Council  to  have  such  opinion  obtained,  and  the  provin- 
cial courts  would  be,  in  a  great  degree,  bound  by  the  opinions  so  pronounced,  however 
inadequately  the  parties  concerned  might  have  been  represented.  The  rights  of  parties 
concerned  would  be  practically  concluded  without  their  having  had  the  opportunity 
which  the  laws  of  the  respective  provinces  give  them  of  submitting  these  rights  volun- 
tarily for  decision  in  the  mode,  and  on  the  proof,  which  may  seem  best  adapted  to  elicit 
a  thorough  investigation.  If  the  parties  interested  did  not  take  part  in  such  inquiries 
before  the  Supreme  Court  of  Canada  the  ex  parte  decisions  on  their  rights  would  be  an 
unsatisfactory  method  of  disposing  of  the  questions  involved, — if  they  did  participate, 
under  the  compulsion  of  the  proceeding  by  which  the  government  in  sending  the  ques- 
tion to  the  court  had  actually  acted  as  a  plaintiff  in  calling  them  to  the  bar  of  the  tri 
bunal,  the  Supreme  Court  would,  to  that  extent,  be  turned  into  a  court  of  first  instance 
instead  of  being,  what  Parliament  declared  it  should  be,  a  court  of  appeal. 

Those  whose  rights  are  in  any  way  affected  by  legal  questions  should,  unless  s 
interest  on  the  part  of  the  government  being  involved,  a  different  course  is  necessary, 
be  permitted  to  raise  and  discuss  such  questions  in  the  form,  at  the  time,  and  Joefore 
the  tribunals  of  their  own  choice,  without  being  hampered  by  an  opinion  certified  by  the 
highest  tribunal  on  an  ex  parte  argument,  it  may  be,  or,  at  any  rate,  without  the 
presentation  of  facts  and  testimony  which  may  have  an  important  influence  on  the 
decision  which  should  be  arrived  at,  and  which  are  presented  in  the  course  of  ordinary 
legal  proceedings. 

An  enactment  similar  to  that  contained  in  the  Supreme  and  Exchequer  Court  Act, 
to  which  the  petitioner  refers,  exists  in  England  in  relation  to  the  Privy  Council,  and 
enables  Her  Majesty's  government  to  ask  the  Judicial  Committee  of  the  Privy  Council 
to  certify  an  opinion  to  Her  Majesty  on  questions  of  law  which  may  be  referred  to  that 
committee  by  Her  Majesty.  In  no  case,  that  the  undersigned  has  been  able  to  find,  has 
that  power  been  used,  excepting  when  some  action  on  the  part  of  Her  Majesty's  govern- 
ment or  her  officers  required  to  be  guided  by  judicial  decision,  and  then  very  rarely. 
In  no  case  does  it  seem  to  have  been  used  at  the  instance,  or  on  the  application  of  the 
subject,  whether  possessing  special  interest  in  the  questions  raised,  or  having  only  an 
interest  as  one  of  the  "  citizens  and  taxpayers  "  of  the  country.  Of  the  vast  number  of 
colonial  statutes  which  have  been  passed  since  that  provision  was  enacted,  scores  have 
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been  disallowed  and  thousands  have  been  left  to  their  operation,  but  not  one  has  ever 
been  referred  to  the  Judicial  Committee  for  adjudication  on  its  constitutionality,  even 
when  a  disallowance  was  petitioned  for. 

Out  of  the  seven  instances  in  which  the  undersigned  has  been  able  to  find  that  Her 
Majesty's  government  have  made  use  of  that  power  and  asked  the  advice  of  the 
Judicial  Committee,  three  were  cases  in  which  Her  Majesty  desired  to  be  advised  as  to 
the  remission  by  her  of  fines  and  penalties,  said  to  have  been  illegally  imposed,  one  was 
a  case  in  which  Her  Majesty  had  been  asked  to  restore  the  precedence  of  certain  judges, 
one  was  a  case  in  which  Her  Majesty  desired  to  be  advised  as  to  the  rescission  of  certain 
illegal  orders  made  by  a  colonial  court,  one  was  a  case  in  which  Her  Majesty  had  been 
prayed  to  remove  a  colonial  judge  for  misconduct,  and  one  was  a  case  in  which  Her 
Majesty  had  been  asked  to  order  that  an  advocate  should  be  allowed  to  practice  at  the 
bar  of  the  Royal  Court  of  Jersey,  where  the  number  of  practitioners  was  supposed  to  be 
limited  by  regulation.     In  this  latter  case  the  Judicial  Committee  declared  : 

"  With  regard  to  our  jurisdiction,  as  well  as  to  the  argument  of  the  inconvenience 
arising  from  a  limited  bar,  we  must  observe  that  this  petition  is  not  referred  to  us  as  a 
legislative  body,  having  legislative  authority,  or  to  advise  the  Crown,  acting  in  its 
legislative  capacity,  but  as  members  of  the  Judicial  Committee  of  the  Privy  Council, 
possessing  only  power  to  advise  the  Crown  judicially." 

In  all  these  cases  the  subject  petitioning  had  an  important  right,  in  respect  of 
which  the  courts  could  not  give  relief,  and  Her  Majesty  only  could  do  so. 

It  may  be  safely  concluded,  therefore,  that  the  object  and  scope  of  the  enactment 
are,  not  to  obtain  a  settlement  by  this  summary  procedure  of  legal  questions,  even  of 
great  public  interest,  or  to  obtain  an  adjudication  upon  private  rights,  but  solely  to 
obtain  advice  which  is  needed  by  the  Crown  in  affairs  of  administration. 

This  being  the  case,  your  Excellency  might,  not  inappropriately,  give  to  the  peti- 
tioner an  answer  like  that  which  was  given  on  the  13th  of  December,  1872,  by  the 
Registrar  of  Her  Majesty's  Privy  Council  to  a  request  that  the  opinion  of  the  Judicial 
Committee  might  be  obtained  as  to  the  validity  of  a  statute  of  New  Brunswick.  In  that 
answer  it  was  stated  that  Her  Majesty  could  not  be  advised  to  refer  to  a  Committee  of 
the  Council  in  England,  a  question  which  Her  Majesty  had  no  authority  to  determine, 
and  on  which  the  opinion  would  not  be  binding  on  the  parties. 

Indeed  there  seems  mucli  reason  to  doubt,  both  from  this  authority  and  from  gen- 
eral principles,  that  the  decision  of  the  Supreme  Court  on  such  a  reference  would  be 
binding  on  any  parties,  or  on  any  interests  involved.  It  would  be  simply  advice  to 
your  Excellency  as  to  the  opinions  enertained  by  the  members  of  the  court. 

The  precedents  in  Canada  are  like  those  in  Great  Britain.  Under  the  Canada  Tem- 
perance Act  two  questions  of  law  were  referred  in  order  that  it  might  be  determined 
whether  the  Governor  in  Council  might  properly  go  on  with  the  steps  to  bring  the  Act 
into  force  in  two  districts  in  which  it  had  been  petitioned  for,  but  where  the  validity  of 
all  the  steps  taken  to  bring  the  Act  into  force  and  of  everything  which  might  be  done 
under  the  Act,  if  it  were  proclaimed,  would  depend  on  the  answers  which  might  be  given 
to  the  questions  raised. 

On  another  occasion  a  question  was  asked  of  the  court  as  to  the  liability  of  th*^' 
Dominion  government  to  provide  for  the  imprisonment  and  maintenance  of  prisoners  of 
a  certain  class. 

On  another  occasion  the  court  was  asked  to  advise  on  the  validity  and  effect  of  a 
statute  of  British  Columbia,  relating  to  the  Supreme  Court  of  that  province,  not  with 
any  regard  to  action  as  to  disallowance,  but  because  the  status,  functions  and  places  of 
residence  of  the  judges  of  that  province  depended  on  the  result,  and  because  the  gov- 
ernment of  Canada  required  to  know,  in  making  judicial  appointment  in  that  province, 
whether  such  appointment  should  be  made  in  conformity  with  that  statute  or  regardless 
of  it.  There  was  also  a  reference  to  the  Supreme  Court  of  a  special  case  concerning  the 
"  Liquor  License  Act  of  1883."  This  was  not  made,  however,  under  the  enactment 
cited  by  the  petitioner,  but  under  a  special  enactment  contained  in  cap.  32  of  47  Vic, 
reciting  that  doubts  had  arisen  as  to  the  power  of  the  Parliament  of   Canada  to  pass 
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the  "Liquor  License  Act  of  1883,"  and  enacting  that  prosecutions  should  not  be  carried 
on  under  that  Act  till  the  question  should  be  determined.  The  statute  further  enacted 
that  the  Governor  in  Council  might  refer  the  said  question  to  the  Supreme  Court  of 
Canada,  also,  that  the  Lieutenant-Governors  of  the  provinces  might  become  parties  to 
the  case  to  be  so  referred,  that  counsel  for  the  parties  should  be  heard  and  that  the 
decision  should  be  final,  unless  an  appeal  to  the  Judicial  Committee  of  the  Privy  Council 
should-be  had  by  reference  by  Her  Majesty  to  that  committee. 

The  object  of  this  proceeding  was,  as  stated  in  the  Act,  to  enable  a  conclusion  to  be 
arrived  at  on  the  legal  question  involved,  before  prosecutions  should  be  instituted,  by 
the  officers  of  the  government  of  Canada,  for  infringement  of  the  "  Liquor  License  Act 
of  1883"  because,  under  sach  prosecutions  great  loss,  oppression  and  confusion  might  be 
found  to  have  been  inflicted  if  the  "Liquor  License  Act  of  1883,"  were  found  to  be  un- 
constitutional, and  if  its  provisions  had  been  enfoi'ced  while  that  question  was 
undetermined. 

A  similar  reference  was  made,  under  the  "  Railway  Act,"  not  long  ago  by  the 
Railway  Committee  of  your  Excellency's  Privy  Council,  in  order  that  the  committee 
might  obtain  from  the  court  the  advice  or  instruction  of  that  authority  as  to  the  order 
which  they  should  make,  in  a  matter  affecting  very  important  public  interests. 

These  references  were  therefore  in  the  line  of  the  references  made  by  Her  Majesty's 
government,  and  were  in  relation  to  proceedings  which  the  government  of  Canada  or 
its  members  or  officers  were  called  on  to  take. 

With  regard  to  the  Act  incorporating  the  Jesuits  in  the  province  of  Quebec,  and 
with  regard  to  the  Act  "  Respecting  the  settlement  of  the  Jesuits'  Estates,"  no  such 
reasons  exist  for  such  a  reference.  Your  Excellency  has  no  action  to  take  in  respect  to 
the  statutes  on  which  advice  can  be  required.  The  Act  of  incorporation  was,  as  before 
remarked,  left  to  its  operation  Ion,'  ago,  without  a  request  being  made  for  its  disallow- 
ance. No  power  now  remains  in  your  Excellency  to  disallow  it.  The  Act  respecting 
the  settlement  of  the  Jesuits'  Estates  was  assented  to  by  the  Lieutenant-Governor  of 
Quebec  on  the  twelfth  day  of  July,  1888,  was  transmitted  to  the  Secretary  of  State  of 
Canada  on  the  eighth  day  of  August,  1888,  and  on  the  nineteenth  day  of  January,  1889, 
the  Lieutenant-Governor  of  Quebec  was  notified  that  it  would  be  left  to  its  operation. 

No  doubt  existed  then,  or  exists  now,  on  the  part  of  your  Excellency's  advisers, 
that  the  enactment  is  within  the  power  of  the  legislature  of  Quebec.  After  the 
decision  of  your  Excellency  in  Council  that  the  Act  should  be  left  to  its  operation,  and 
after  the  notification  of  that  fact  to  the  Lieutenant-Governor  of  Quebec,  it  may  be 
doubted  whether  even  the  power  of  disallowance  remains,  but  it  seems  quite  clear  that 
it  would  be  contrary  to  all  constitutional  usages  that  an  Act,  in  respect  of  which  that 
signification  has  been  formally  made,  should  afterwards  be  disallowed.  The  inconveni- 
ence of  such  a  practice  would  be  extreme.  No  provincial  statute  even  for  the  incorpo- 
ration of  a  company — for  the  building  of  a  railway— for  effecting  a  loan  for  the  transfer 
of  property,  or  indeed  for  any  purpose,  could  be  safely  acted  upon  until  the  expiration 
of  a  year  from  its  transmission  to  the  Secretary  of  State  for  Canada,  even  though 
declared  by  the  Governor  General  in  Council  to  be  unobjectionable,  lest,  within  a  year, 
on  some  new  objection  being  started,  it  might  be  disallowed. 

Your  Excellency  is  doubtless  aware,  that,  of  the  hundreds  of  Acts  which  have  been 
passed  every  year  by  the  legislatures  in  Canada,  there  are  many  statutes  of  doubtful 
validity,  and  there  have  been  some  which  have  been  declared,  by  the  advisers  of  the 
Governor  General,  from  time  to  time,  to  be  beyond  the  powers  of  the  legislatures  which 
passed  them.  Most  of  these  have  been  left  to  their  operation  and  their  validity  has 
been  left  to  be  tested  by  those  interested  in  doing  so.  Indeed  this  course  has  nearly 
always  been  followed,  in  the  case  of  Acts  of  doubtful  constitutionality,  excepting  where 
some  interference  with  the  powers  of  the  federal  government  would  result,  or  where 
serious  confusion  or  public  injury  was  likely  to  ensue  from  such  a  course.  If  your 
Excellency  were  to  be  called  upon  to  refer  to  the  Supreme  Court  the  question  as  to  the 
validity  of  every  enactment  in  respect  of  which  "  grave  doubts  have  been  expressed  and 
exists,"  on  the  part  of  persons,   within  the  province  concerned,  or  outside  of  it,  a  new 
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system,  not  in  force  in  any  other  country,  one  which  is  of  very  doubtful  utility,  con- 
sidering the  facilities  which  exist  in  every  part  of  the  country  for  raising  and  deciding 
legal  questions  by  the  ordinary  process  of  law,  and  one  which  may  be.  very  burdensome, 
harassing  and  expensive  for  the  provincial  governments  and  private  persons,  will  have 
been  established,  under  an  enactment  not  intended  to  be  so  used.  The  Acts  referred  to 
in  the  petition  relate  only  to  the  province  of  Quebec.  They  do  not  conflict  in  any 
degree  with  the  powers  of  the  Parliament  of  Canada,  or  with  the  rights  and  powers  of 
your  Excellency. 

They  do  not  concern  in  any  way  your  Excellency's  officers,  and  they  do  not  affect 
the  revenue  or  property  of  Canada  or  any  interest  of  the  Dominion. 

They  should,  therefore,  in  the  opinion  of  the  undersigned,  be  left  to  the  reponsibility 
of  those  whom  the  constitution  has  entrusted  with  the  power  to  pass  enactments  relat- 
ing to  "  property  and  civil  rights,"  relating  to  the  public  property  and  money  of  the 
province,  relating  to  the  "  incorporation  of  companies  with  provincial  objects,"  relating 
to  "education,"  relating  to  matters  of  "  a  merely  local  or  private  nature  in  the  province," 
and  relating  to  the  other  matters  which  such  enactments  directly  affect. 

There  are  other  reasons,  although  perhaps  of  less  importance,  why,  in  the  opinion 
of  the  undersigned,  the  petition  cannot  be  favourably  entertained.  Without  intimating, 
as  has  already  been  observed,  that  he  has  any  interest  beyond  that  of  any  other  citizen 
and  taxpayer,  and  without  stating  that  he  has  even  any  doubts  as  to  the  validity  of  the 
legislation  which  he  proposes  should  be  tested,  with  the  plain  declarations  of  your 
Excellency's  advisers  that  the  Acts  referred  to  are  within  the  powers  of  the  legislature, 
and  with  the  declaration,  which  will  be  hereafter  referred  to  more  particularly,  of  the 
House  of  Commons  of  Canada,  that  interference  with  these  Acts,  on  the  part  of  your 
Excellency  was  not  to  be  advised,  the  petitioner,  in  making  the  present  request,  pro- 
poses a  course  which  would  result  in  the  government  of  the  province  of  Quebec,  or  the 
persons  in  whose  favour  these  Acts  were  passed,  being  put  to  expense  in  defending  the 
validity  of  these  enactments  in  the  Supreme  Court  of  Canada  and,  perhaps,  ultimately 
on  appeal,  before  the  Judicial  Committee  of  the  Privy  Council,  unless  they  would  submit 
to  the  decision  being  ex  parte,  in  which  case  it  would  have  very  little  weight  as  a 
judicial  determination. 

The  petitioner  has  not,  in  the  matter  of  costs,  subjected  himself  to  the  same  obliga- 
tions as  an  applicant  would  incur  in  the  somewhat  analagous  case  in  which  a  private 
person  seeks  to  use  the  name  of  the  Crown,  or  of  the  Attorney  General,  in  a  civil  proceed- 
ing in  a  court  of  justice.  He  declares  in  his  petition  that  he  is  willing  to  bear  "  the 
necessary  costs  of  the  government,"  and,  "as  an  evidence  of  such  willingness,"  he  has 
deposited  his  certified  cheque  on  the  Bank  of  Montreal,  payable  to  the  order  of  the 
Deputy  Minister  of  Finance  for  the  sum  of  five  thousand  dollars.  This  deposit  is  there- 
fore made  for  the  purpose  of  securing  the  "  necessary  costs  of  the  government "  of 
Canada,  should  a  reference  be  made.  So  far  as  now  appears,  the  case  would  seem  to  be 
one  in  which  the  government  of  Canada  would  be  justified  in  appearing  as  a  party  to 
the  reference  or  in  incurring  any  costs  in  respect  thereto,  the  Dominion  government  not 
having  any  immediate  or  direct  interest  in  the  controversy.  It  is  not  the  practice  of 
Her  Majesty's  government  to  interfere  on  a  reference  for  advice,  or  to  retain  counsel  to 
argue  that  the  advice  should  be  given  one  way  or  the  other.  Indeed,  to  do  so  would 
appear  unseemly,  and  inconsistent  with  the  idea  of  seeking  advice  and  guidance  merely, 
which  is  the  theory  on  which  such  applications  are  made.  The  offer  to  pay  the  costs  of 
the  government,  as  distinguished  from  the  costs  of  the  only  parties  interested  in  the 
validity  of  the  legislation  in  question,  is  not  therefore,  a  very  onerous  one,  nor  would  it 
afford  any  security  to  those  who  might  deem  it  to  be  their  duty  to  support  or  oppose 
the  allegation  that  the  Acts  in  question  were  within  the  competency  of  the  legislature 
of  Quebec. 

As  your  Excellency's  government  would  be  under  no  expense,  even  if  the  reference 
should  be  made,  and  would  not  in  any  event  feel  justified  in  availing  itself  of  private 
generosity  to  enable  it  to  carry  on  public  affairs,  the  cheque  inclosed  by  the  petitioner 
may  properly  be  returned  to  him. 
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The  undersigned  would  remind  your  Excellency  that,  as  regards  the  Act  for  the 
settlement  of  the  Jesuits'  JlJstates,  a  resolution  in  favour  of  disallowing  the  same  was 
presented  to  the  House  of  Commons  of  Canada  during  the  last  session  of  Parliament, 
and  was,  after  thorough  discussion,  negatived  by  an  overwhelming  majority.  The  will 
of  the  House  of  Commons  that  that  Act  should  be  left  to  its  operation  in  the  usual  way, 
as  being  probably  within  the  powers  of  the  legislature  which  passed  it,  was  thereby 
unequivocally  expressed.  The  attempt  to  attack  the  Act  in  the  courts  by  the  use 
of  your  Excellency's  power  to  seek  advice  from  the  Supreme  Court  of  Canada,  would 
not,  in  the  opinion  of  the  undersigned,  be  consistent  with  the  deference  which  should 
be  shown  to  that  branch  of  parliament,  and  would  not  be  justifiable  on  the  ground  that 
the  doubts  which  had  then  been  asserted  continued  to  be  expressed  by  some  who  do  not 
acquiesce  in  the  conclusion  then  arrived  at. 

The  undersigned  would  therefore  recommend  that  the  petitioner  be  informed,  when 
his  cheque  is  returned  to  him,  that  his  suggestion  is  not  one  that  can  properly  be  com- 
plied with. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Petition  of  J.  R.  Dougall  and  others  to  His  Excellency  the  Governor  General. 

To  His  Excellency  the  Governor  General  in  Council : 

The  petition  of  the  undersigned  loyal  subjects  of  Her  Majesty,  residing  in  the 
province  of  Quebec, 

Humbly  Represents  : 

That  heretofore,  to  wit,  on  or  about  the  twenty-sixth  day  of  March  last  past,  your 
petitioners  with  divers  other  loyal  subjects  of  Her  Majesty  and  ratepayers  and  electors, 
residing  in  said  province,  and  forming  part  of  the  Protestant  minority  of  said  province, 
did  humbly  present  to  your  Excellency  in  Council,  a  petition  in  appeal,  under  section 
93  of  the  British  North  America  Act,  in  the  words  following,  to  wit : 

To  His  Excellency  the  Governor  General  in  Council : 

"  The  appeal  and  petition  of  the  undersigned,  loyal  subjects  of  Her  Majesty,  residing 
in  the  province  of  Quebec,  made  pursuant  to  section  93  of  the  British  North  America 
Act,  humbly  showeth  : 

"  That  the  appellants,  your  petitioners,  are  ratepayers  and  electors  residing  in  said 
province,  and  form  part  of  the  Protestant  minority  of  the  population  of  said  province. 

"  That  at  the  date  of  confederation  there  were  certain  estates  and  property  of  the 
late  Order  of  Jesuits,  which  under  the  provisions  of  the  Act  19-20  Vic,  c.  54,  (chapter 
15  of  the  Consolidated  Statutes  of  Lower  Canada)  formed  the  'Lower  Canada  Superior 
Education  Investment  Fund,'  of  which  fund  the  Protestant  minority  of  the  province 
were  entitled  to  a  share  and  portion. 

"That  the  Act  of  the  legislature  of  the  province  of  Quebec,  51-52  Vic,  cap.  13, 
intituled  '  An  Act  respecting  the  Settlements  of  the  Jesuits'  Estates,'  has  abolished  said 
'  Lower  Canada  Superior  Education  Investment  Fund,'  and  provided  that  the  said  estates 
and  property  may  be  applied  to  purposes  other  than  those  to  which  said  fund  was 
appropriated  by  said  Act,  19-20  Vic,  cap.  54  (chapter  15  of  the  Consolidated  Statutes 
of  Lower  Canada). 

"That  the  said  Act  of  the  legislature  of  the  province  of  Quebec,  51-52  Vic,  cap. 
13,  has  thus  injuriously  affected  the  rights  of  the  Protestant  minority  by  abolishing  said 
fund. 

"  That  the  Society  of  Jesus,  or  Order  of  Jesuits,  had  not,  and  have  not,  any  right, 
title  or  claim  whatsoever  to  receive  from  the  said  province  of  Quebec  the  sum  of  four 
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hundred  thousand  dollars  appropriated  by  the  said  Act,  51-52  Vic,  cap.  13,  and  said 
Act  appropriating  that  sum,  and  also  the  Laprairie  Common,  and  granting  .$60,000  to 
the  Protestant  Committee  of  the  Council  of  Public  Instruction,  is  prejudicial  to  the 
rights  and  interests  of  the  Protestant  minority  of  said  province. 

"  That  the  submission  of  the  said  alleged  settlement  of  the  Jesuits'  Estates  to  the 
Pope  of  Rome,  as  set  forth  in  the  preamble  of  said  Act  51-52  Vic,  cap.  13,  is  unconsti- 
tutional as  being  contrary  to  the  provisions  of  an  Act  passed  in  the  first  year  of  the 
reign  of  Queen  Elizabeth,  and  declared  by  the  Imperial  Act  14  George  III.,  cap.  83,  to 
have  force  and  effect  in  this  province,  and  said  unconstitutional  Act  is  prejudicial  to  the 
interests  of  the  Protestant  minority  of  this  province. 

"  Wherefore,  your  petitioners  hereby  humbly  appeal  to  your  Excellency  in  Council, 
against  said  Act  of  the  legislature  of  the  province  of  Quebec,  51-52  Vic,  cap.  13,  and 
pray  that  your  Excellency  in  Council  will  be  pleased  to  disallow  said  Act  and  annul 
and  set  aside  the  same,  and  your  petitioners,  as  in  duty  bound  will  ever  pray." 

That  although  several  months  have  elapsed  since  the  presentation  of  said  petition, 
no  answer  hath  been  had  to  the  prayer  thereof,  nor  have  your  petitioners  been  afibi'ded 
any  opportunity  of  being  heard  before  your  Excellency  in  Council,  either  personally  or 
by  counsel  learned  in  the  law. 

That  your  present  petitioners  are  advised  by  counsel  learned  in  the  law,  that  they 
are  entitled  to  be  heard  either  personally  or  by  counsel  in  support  of  their  said  petition 
and  appeal. 

And  therefore  your  petitioners  pray  that  your  Excellency  in  Council  may  be 
pleased  to  afford  your  petitioners  an  opportunity  of  being  heard  upon  the  said  appeal  and 
petition  at  such  time  and  place  as  your  Excellency  may  appoint ;  and  further  humbly 
pray  that  your  Excellency  may  be  graciously  pleased  to  fix  an  early  date  for  said  hear- 
ing, lest  the  delay  allowed  for  disallowing  said  Act  should  pass  before  they  have  had  an 
opportunity  of  being  heard,  and  your  petitioners,  as  in  duty  bound,  will  ever  pray." 


Montreal,  July,  1889. 


J.  R.  DOUGALL,  294  Drummond  St.,  Montreal. 
J.  A.  BAZIN,  469  St.  Urbain  " 

HENRY  MORTON,  392  Mountain  " 
JAMES  BEALL,  242  St.  James 
and  nine  others. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  20th  September,  1889. 

Department  of  Justice,  Ottawa,  3rd  August,  1889. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned,  to  whom  has  been  referred  a  petition  from  J.  R.  McDougall  and 
others,  dated  July,  1889,  praying  that  your  Excellency  in  Council  might  be  pleased  to 
afford  the  petitioners  an  opportunity  of  being  heard  upon  the  appeal  in  petition  referred 
to  in  the  said  petition,  and  should  fix  a  day  therefor,  has  the  honour  to  report  as 
follows : 

The  petition  in  question  states  that  on  or  about  the  26th  March  last,  the  petitioners 
and  others,  forming  a  part  of  the  Protestant  minority  of  the  province  of  Quebec,  did 
"  present  a  petition  in  appeal  under  section  93,  of  the  British  North  America  Act,  to 
your  Excellency,  praying  that  your  Excellency  would  be  pleased  to  disallow  the  Act 
respecting  the  settlement  of  the  Jesuit  Estates,  passed  by  the  legislature  of  the 
province  of  Quebec,  in  the  year  1888,  and  so  annul  and  sot  aside  the  same." 
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The  undersigned  has  the  honour  to  observe  that  at  the  time  of  receipt  of  the 
petition  referred  to  as  having  been  presented  on  or  about  the  26th  March  last,  all 
the  questions  relating  to  the  Act  referred  to  were  discussed  and  voted  on  in  the  House 
of  Commons. 

Subsequently  a  number  of  the  petitioners  requested  permission  to  approach  your 
Excellency  in  person  to  ask  for  the  disallowance  of  the  Act,  which  permission  your 
Excellency  was  pleased  to  grant.  The  request  set  out  in  the  petition  of  March  did  not 
ask  for  a  hearing  before  your  Excellency  in  Council,  and  did  not  set  out  anything  that 
would  appear  to  bring  the  complaint  of  the  petitioners  within  the  terms  of  an  appeal 
within  the  93rd  section  of  "The  British  North  America  Act,"  consequently  the  petition 
was  treated  merely  as  a  request  for  disallowance.  Inasmuch,  however,  as  the  petition 
now  being  reported  on  expresses  a  desire  that  the  petitioners  be  heard,  and  as  they  may 
be  able  to  show,  if  so  heard,  that  there  is  ground  for  taking  action  on  the  part  of  your 
Excellency,  under  the  93rd  section  of  "  The  British  North  America  Act,"  irrespective  of 
disallowance,  the  undersigned  had  the  honour  to  recommend,  soon  after  the  receipt  of  the 
petition  of  July  last,  that  a  day  be  fixed  for  the  purpose  of  sUch  hearing  as  early  as  a 
full  attendance  of  the  members  of  the  Committee  of  Her  Majesty's  Privy  Council  for 
Canada  could  be  had,  and  that  on  such  day  the  petitioners  be  heard  by  the  usual 
committee  of  council. 

A  day  for  that  purpose  could  not  conveniently  be  named  before  the  present  time, 
owing  to  the  absence  of  some  members  of  council. 

The  undersigned  has  the  honour  now  finally  to  recommend  that,  should  your 
Excellency  see  fit  to  name  a  day  for  the  purpose  of  hearing  the  appeal  in  question  by  the 
committee  of  council  aforesaid,  the  petitioners  be  so  informed. 

Respectfully  submitted, 


HECTOR  L.  LANGEVIN, 

For  tlie  Minister  of  Justice. 
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QUEBEC,  52nd  VICTORIA,   1889. 

3rd  Session — 6th  Legislature. 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His^ Excellency  tJie  Governor 
General  in  Council  on  the  28th  June,  1890. 

Department  of  Justice,  Ottawa,  31st  May,  1890, 

To  His  Excellency  the  Governof  General  in  Council : 

The  undersigned  respectfully  recommends  that  the  following  Acts  passed  by  the 
legislature  of  the  province  of  Quebec  in  the  session  of  1889,  the  chapters  of 
which  are  given  in  the  annexed  schedule  be  left  to  their  operation. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Schedule. 
Chapters  1  to  11,  13  to  29,  31  to  40,  42  to  75,  78,  81  to  88,  94  to  118. 

Report  of  tlie  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  1st  July,  1889. 

Department  op  Justice,  Ottawa,  21st  June,  1889. 

To  His  Excellency  the  Governor  General  in  Council. 

The  undersigned  has  the  honour  to  report  upon  the  Act  of  the  legislature  of  the 
pro\dnce  of  Quebec,  assented  to  on  the  21st  of  March  1889,  intituled  "An  Act  to 
amend  the  law  respecting  District  Magistrates,  (Chapter  30)  a  certified  copy  of  which 
Act  was  received  by  the  Secretary  of  State  on  the  2nd  April,  1889. 

By  chapter  20  of  the  Acts  of  the  province  of  Quebec  for  the  year  1888,  intituled 
"  An  Act  to  amend  the  law  respecting  District  Magistrates,"  the  legislature  of  Quebec 
purported,  among  other  things,  to  give  the  Lieutenant-Governor  in  council  power  to 
abolish  the  circuit  court  in  the  district  of  Montreal. 

This  court  had  been  presided  over  by  the  judges  of  the  superior  court,  who  are 
judges  appointed  by  the  Governor  General,  under  the  terms  of  the  "  The  British  North 
America  Act."  The  statute  referred  to  also  purported  to  empower  the  Lieutenant- 
Governor  in  council  to  establish,  instead  of  the  circuit  court,  a  court  of  record,  under 
the  name  of  "  the  district  magistrates  court  "  of  Montreal. 

It  was  further  provided  that  such  "  district  magistrates  court"  should  be  composed 
of  two  justices  to  be  called  "district  magistrates  of  Montreal,"  to  be  appointed  by  the 
Lieutenant-Governor  in  council,  the  salary  of  each  magistrate  to  be  $3,000.  per  annum,, 
and  that  the  powers  and  duties  of  the  judges  of  the  superior  court,  should  be  transferred 
to  the  "district  magistrates,"  so  to  be  appointed. 

On  the  3rd  September,  1888,  the  undersigned  reported  to  your  Excellency  that  in 
his  opinion  the  principal  provisions  of  that  Act  were  clearly  in  excess  of  the  powers 
conferred  on  provincial  legislatures  by  the  British  North  America  Act,  and  were  inva- 
sions of  the  powers  conferred  exclusively  on  the  Parliament  of  Canada  and  on  the 
Governor  General,  and  he,  therefore,  recommended  that  the  Act  be  disallowed,  and,  by  an 
Order  in  Council,  dated  7th  September,  1888,  the  same  was  disallowed  accordingly. 
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On  the  2nd  day  of  October  following,  the  Lieutenant-Governor  of  the  province  of 
Quebec  transmitted  to  your  Excellency's  government  an  order  of  his  Executive  Council, 
discussing  and  protesting  against  the  disallowance  of  said  Act,  and  that  minute  of 
council  having  been  referred  to  the  undersigned,  he  reported  at  length  thereon  to 
your  Excellency. 

The  report  was  approved  on  the  22nd  day  of  January  last,  and  was  transmitted  to 
his  Honour  the  Lieutenant-Governor  of  Quebec.  That  report  contains  a  statement  of 
the  reasons  which,  in  the  opinion  of  the  undersigned,  not  only  justified,  but  made  neces- 
sary, the  exercise  of  the  power  of  disallowance  in  the  instance  referred  to. 

The  Act,  which  is  the  subject  of  this  report,  is  substantially  a  re-enactment  of  the 
principal  provisions  of  the  disallowed  Act.     It  provides  : 

2544a.  "  The  Lieutenant-Governor  in  Council  may,  by  proclamation,  establish  in 
the  city  of  Montreal,  a  magistrate's  court  under  the  name  of  '  Magistrates'  court  of  the 
district  of  Montreal.'" 

25446.  "Such  court  may  be  composed  of  two  district  magistrates,  chosen  from 
among  the  members  of  the  bar  of  the  province,  of  ten  years'  practice,  and  appointed 
under  the  great  seal  of  the  province,  by  the  Lieutenant-Governor  in  Council." 

2544c.  "  No  such  district  magistrate,  while  in  office,  can  be  a  Senator  or  Member  of 
the  House  of  Commons,  the  Executive  Council,  Legislative  Council  or  Legislative 
Assembly  of  the  province,  nor  fill  any  other  office  under  the  Crown," 

2544^.  "  Such  magistrates  shall  hold  office  during  good  behaviour,  and  cannot  be 
removed  from  office  except  upon  the  joint  address  to  the  legislative  council  and 
legislative  assembly." 

2544e.  "The  salary  of  each  of  such  magistrates  shall  be  three  thousand  dollars  per 
annum,  payable  out  of  the  consolidated  fund." 

2544/.  "  One  of  these  magistrates  shall  preside  over  the  court  alone,  but  they  may 
both  sit  at  the  same  time  in  different  rooms,  and  exercise  all  the  powers  of  the  court." 

The  court  is  given  ultimate  jurisdiction  in  all  suits  wherein  the  amount  demanded 
is  less  than  one  hundred  dollars  (subject  to  certain  exceptions)  in  all  suits  for  school 
taxes  or  school  fees,  and  all  suits  concerning  assessments  for  the  building  or  repairing 
of  churches,  parsonages  and  churchyards,  whatever  may  be  the  amount  of  such  suits. 
Also,  in  all  suits  for  the  recovery  of  rates,  taxes,  assessments,  penalties,  damages  or  sums 
of  money  whatever,  due  or  payable  in  virtue  of  the  Municipal  Code,  (fee,  or  under  the 
laws  respecting  abuses  prejudicial  to  agriculture,  and  in  all  suits  for  the  recovery  of 
penalties  incurred,  and  of  sums  due  to  the  treasury  under  the  license  law. 

The  Act  further  provides  that  all  proceedings  had  and  commenced  before  the 
court  established  by  the  Act  51-52  Vic.  cap.  20,  (the  disallowed  Act)  may  be  continued 
"  before  the  court  established  by  this  Act,"  which  court  is  authorized  to  terminate  such 
proceedings  as  if  they  had  never  been  interrupted,  and  as  if  they  had  commenced  before 
the  court  established  by  this  Act.  The  judgments  rendered  by  the  court  established  by 
the  said  Act,  51-52  Vic.  cap.  20,  are  authorized  to  be  executed  by  the  court  established 
by  this  Act. 

By  a  comparison  of  the  two  Acts  it  will  be  found  that  their  provisions  are  sub- 
stantially the  same,  excepting  that  the  jurisdiction  of  the  Circuit  Court  has  not  been 
abolished.  Nearly  all  the  objections  which  thd'undersigned  pointed  out  in  reference  to 
the  former  Act  are  equally  applicable  to  the  latter,  inasmuch  as  it  purports  to  confer  on 
his  Honour  the  Lieutenant-Governor  authority  to  appoint  judges  to  exercise  in  the  new 
court  established,  the  large  powers  which  the  judges  of  the  Superior  Court  held  and 
exercised  in  relation  to  the  circuit  court  before  the  union  and  since,  and  it  purports  to 
regulate  the  qualifications,  salaries  and  tenure  of  office  of  such  newly  created  judges. 
The  Act  now  under  review  also  repeats  the  peculiar  provision  to  which  attention  was 
directed  in  the  report  of  the  undersigned,  approved  on  the  22nd  day  of  January  last, 
in  which  it  is  declared  that  "no  such  district  magistrate,  while  in  office  shall  be  a 
Senator  or  Member  of  the  House  of  Commons,  &c." 

The  fact  that  a  provincial  legislature  cannot  regulate  the  eligibility  for  member- 
ship  of  the   Senate   or   House   of   Commons    seemed  so  clear;  that   the  undersigned 
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suggested  in  his  former  report,  that  the  intention  in  the  mind  of  the  draughtsman  of 
the  statute  was  perhaps  to  provide  that  forfeiture  of  office  should  result  from  appoint- 
ment to  the  Senate,  or  election  to  the  House  of  Commons,  although  a  diflferent  meaning 
had  been  expressed.  The  repetition  of  the  enactment  in  the  same  terms,  in  the  Act  of 
last  session,  indicates  that  the  expression  was  not  caused  by  inadvertence,  and  that 
the  legislature  of  Quebec  intended  to  establish  a  disqualification  for  the  Senate,  con- 
trary to  the  provisions  of  British  North  America  Act,  and  for  the  House  of  Commons, 
over  the  qualifications  of  whose  members,  the  Parliament  of  Canada  alone  has  control. 
The  Act  of  1889,  is  further  objectionable  as  an  attempt  to  make  valid,  proceedings 
taken  under  a  statute,  disallowed  for  unconstitutionality. 

It  seems  unnecessary  here  to  repeat  the  observations  which  the  undersigned  has 
already  made  in  the  two  reports  which  have  already  been  approved  by  your  Excellency 
in  respect  of  the  unconstitutional  character  of  provisions  such  as  are  contained  in  the 
Act  in  question. 

The  undersigned  has  therefore,  to  recommend  that  the  Act  under  review,  namely, 
"  An  Act  to  amend  the  law  respecting  District  Magistrates,"  passed  by  the  Quebec 
legislature  and  assented  to  on  the  21st  day  of  March,  1889,  being  ch.  30  of  the  Acts  of 
last  session  of  that  legislature,  be  disallowed. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Proclamation  disallowing  the  above  mentioned  Act,  published  in  the  Canada 
"  Gazette  "  on  the  6th  day  of  July,  1889.      Vol.  XXIII.,  Xo.  1,  p.  9. 


Report   of  the  Honourable    the  Minister   of  Justice   approved   by  His   Excellency   the 
Governor  General  in  Council  on  the  28th  January,  1890. 

Department  of  Justice,  Ottawa,  31st  May,  1890. 
To  His  Excellency  tJie  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  submit  for  consideration  his  report  on  the  fol- 
lowing Acts  passed  by  the  legislature  of  the  province  of  Quebec  in 'the  session  of  1889, 
authentic  copies  of  which  were  received  by  the  Secretary  of  State  on  the  2nd  April, 
1889. 

Chapter  12. — An  Act  respecting  the  Executive  Administration  of  the  laws  of  this 
province. 

The  undersigned  is  of  opinion  that  this  Act,  for  the  reasons  stated  in  his  report 
upon  a  similar  Act  passed  by  the  legislature  of  the  province  of  Ontario  in  the  year 
1888,  ultra  vires  is  of  a  provincial  legislature  in  great  part,  if  not  altogether.  He  would 
in  this  connection,  call  attention  to  the  fact  that  in  the  year  1869,  the  right  of  a 
Lieutenant-Governor  to  commute  and  remit  sentences  for  criminal  or  penal  offences, 
whether  under  provincial  or  federal  law,  was  called  in  question,  and  the  matter  having 
been  referred  to  the  (Imperial)  law  officers  of  the  Crown,  Earl  Granville,  the  then 
colonial  secretary,  sent  a  despatch  to  your  Excellency's  predecessor  of  which  the  fol- 
lowing is  a  copy  : — 

The  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Downing  Street,  24th  February,  1869. 

"  Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  despatch  No.  7, 
dated  the  24th  December  last,  inclosing  a  minute  of  your  Executive  Council  respecting  the 
f)ower  of  pardon  claimed  by  the  Attorney  General  of  Ontario,  on  behalf  of  the  Lieu- 
tenant-Governor of  that  province.  * 
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"  I  caused  a  copy  of  your  despatch  and  of  its  inclosures  to  be  referred  to  the  law 
officers  of  the  Crown,  and  I  am  advised  that  the  prerogative  of  mercy  is  properly  resi- 
dent in  the  Governor  General  of  Canada  in  virtue  of  his  commission. 

"  Canada  is,  by  section  3  of  the  British  North  America  Act  of  1867,  to  form  one 
Dominion  with  four  provinces,  and  by  section  9,  the  executive  government  and  author- 
ity is  declared  to  continue  and  to  be  vested  in  the  Queen.  As  the  power  of  pardoning 
is,  by  the  law  of  England,  and  her  settlements,  part  of  the  royal  prerogative  the 
power  of  pardoning  is,  at  and  after  the  passing  of  the  British  North  America  Act,  to 
be  found  in  the  Queen,  or  in  those  to  whom  the  Queen  deputes  it,  except  so  far  as  the 
Queen's  delegation  of  this  power  is  controlled  by  statute.  It  is  true  that,  before  the 
passing  of  this  Act,  the  power  of  pardoning  was  vested  in  the  Lieutenant-Governors  of  the 
several  provinces,  but  that  power  was  withdrawn,  not  only  by  the  revocation  of  the 
letters  patent  by  which  it  was  conferred,  but  also  as  I  am  advised,  by  the  Queen's  Act 
in  assenting  to  the  British  North  America  Act,  by  which  Act  the  authorities  given  to 
the  several  provincial  Lieutenant-Governors  were  revoked,  except  so  far  as  is  other- 
wise therein  provided.  Among  the  revoked  powers,  the  power  of  pardoning  would  be 
one,  unless  especially  excepted. 

"  Now  the  Lieutenant-Governors  of  the  provinces,  under  the  new  system,  are  to  be 
appointed,  not  directly  by  the  Queen,  but  by  the  Governor  General  in  Council,  and  the 
new  Lieutenant-Governors  would  not  take  the  power  of  pardoning  virtute  officii,  unless 
it  were  so  given  them  by  the  Act. 

"  The  whole  constitution  of  the  provinces  was  changed  by  the  Act  of  Union  and 
the  delegated  powers  of  government  necessarily  ceased. 

"  No  such  power  is  given  or  retained  to  or  for  them  in  the  part  of  the  Act  which 
is  headed  "  Provincial  Constitutions,"  nor  can  it  be  properly  said  that  the  prerogative 
of  mercy  is  part  of  the  administration  of  justice  : — still  less  can  it  be  argued  that  the 
Lieutenant-Governor  po.ssesses  the  power  of  pardon  because  the  administration  of 
justice  in  the  provinces  is  reserved  to  the  provincial  legislature." 

I  have,  tfec, 

GRANVILLE. 

For  the  purpose  of  testing  the  legality  of  this  legislation  a  suit  was  instituted  by 
the  undersigned  in  the  High  Court  of  Justice  of  the  province  of  Ontario  which  will 
probably  be  adjudicated  upon  at  an  early  day.*  Should  the  ultimate  decision  establish 
that  the  Ontario  Statute,  above  referred  to,  is  inoperative,  the  one  now  under  discus- 
sion, as  well  as  the  former,  will  have  no  effect.  The  undersigned  therefore,  recommends 
that  the  power  of  disallowance  be  not  exercised  in  respect  to  it. 

Cap.  18. — An  Act  to  amend  the  law  respecting  fishing  in  this  province. 

In  recommending  that  this  Act,  which  is  only  an  amendment  to  the  regulations 
upon  the  subject  of  fishing,  contained  in  the  Revised  Statutes  of  the  province  of  Quebec, 
be  left  to  its  operation,  the  undersigned  vvould  again  express  his  doubts  as  to  the  right 
of  a  provincial  legislature  to  pass  any  enactment  dealing  with  the  fisheries  whether  in 
the  inland  waters  of  Canada  or  elsewhere.  The  original  Act,  however,  having  been 
left  to  its  operation,  no  public  interest  would  be  subserved  by  dealing  otherwise  with 
this  Act. 

Cap.  30. — An  Act  to  amend  the  law  respecting  district  magistrates. 

This  Act  has  already  been  I'eported  upon. 

Cap.  41. — An  Act  to  amend  the  laws  respecting  land  surveyors  and  the  survey  of 
lands. 

Sections  11  and  12  are  substituted  sections  for  articles  4123  and  4127  of  the 
Revised  Statutes  of  the  province  of  Quebec,  and  such  sections,  as  well  as  the  articles 
repealed  by  them,  prescribe  conditions  necessary  to  be  fulfilled  before  any  one  can  act 
as  a  land  surveyor  in  the  province  of  Quebec,  and  they  attach  penalties  to  any  one  act- 
ing   as   a    land    surveyor,     who    has    not    conformed    to    such    conditions.     So    far 

*  See  Atty.  Genl.  of  Canada  i^s.  Atty.  Genl.  of  Ontario,  20  Ont.,  Repts.  222,  19  Ont.,  App.  Repts  31, 
23  Sup.  Ct.  Repts  (Can.)  458. 
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as  these  provisions  are  inconsistent  with  those  clauses  of  the  Dominion  Lands  Act 
providing  for  the  appointment  and  qualifications  of  Dominion  Land  Surveyors  they 
are  ultra  vires  of  a  provincial  legislature.  They  may,  however,  be  construed  as  appli- 
cable only  to  persons  surveying  lands,  other  than  Dominion  Crown  lands  in  the  pro- 
vince of  Quebec,  and  as  not  being  intended  to  prevent  Dominion  Land  Surveyors  from 
exercising  their  functions  in  relation  to  Dominion  lands  in  that  province.  In  that 
view,  and  considering  also  that  the  Revised  Statutes  of  Quebec  have  been  left  to  their 
operation,  it  is  not,  in  the  view  of  the  undersigned,  desirable  that  this  Act  should  be 
disallowed  and  he  recommends  accordingly. 

Cap.   76.  An  Act  to  incorporate  the  Bel- Air  Jockey  Club. 

This  is  an  Act  incorporating  the  persons  therein  named,  under  the  name  of  The 
Bel-Air  Jockey  Club,  for  the  purpose  of  improving  the  breed  of  horses  and  cattle  in  the 
province  of  Quebec,  of  acquiring  and  maintaining  grounds  and  premises  for  the  exhibition 
and  trial  of  horses  and  cattle,  and  of  holding  contests,  race  meetings  and  other  exhibi- 
tions of  horses  and  cattle  in  the  province  of  Quebec. 

Sections  10  and  11  are  as  follows  : 

"  Any  person  who  shall  wilfully  destroy  the  property  of  exhibitors,  or  of  any 
lessee,  or  of  the  corporation,  or  who  shall  hinder  or  obstruct  the  officers  or  police  in  the 
performance  of  their  duties,  or  who  shall  wrongfully  or  maliciously  gain  admission  to 
the  grounds  contrary  to  the  rules  of  the  corporation,  or  who  shall  be  guilty  of  any  dis- 
orderly conduct  in  or  around  the  said  grounds,  or  who  shall  disobey  or  violate  such 
rules  and  regulations  as  may  have  been  lawfully  made  by  the  corporation  under  this 
Act,  shall  be  subject  and  liable  to  a  fine  of  not  less  than  one,  or  more  than  ten  dollars, 
or  imprisonment  not  exceeding  thirty  days,  at  the  discretion  of  the  court,  before  which 
the  offender  may  be  tried." 

"  All  tines  and  penalties  may  be  recovered,  and  prosecutions  for  the  same  may  be 
brought  before  two  justices  of  the  peace  in  the  judicial  district  in  which  the  said 
grounds  of  the  said  Jockey  Club  are  situated,  or  before  any  magistrate,  judge  of  the 
sessions,  or  other  officer  having  the  powers  of  two  justices  of  the  peace." 

"  All  fines  imposed  and  collected  under  this  Act  shall  be  paid  to  the  Provincial 
Treasurer." 

This  legislation  in  the  view  of  the  undersigned,  unquestionably  relates  to  the 
criminal  law.  The  first  offence  specified,  namely,  the  wilful  destruction  of  property, 
upon  or  around  the  grounds  of  the  corporation  would  be  a  criminal  offence  by  chapter 
168  of  the  Revised  Statutes  of  Canada,  (see  sections  43,  44  and  45)  and  the  obstruction 
of  police  in  the  performance  of  their  duties  in  a  misdemeanour  under  cap.  162  of  the 
Revised  Statutes  of  Canada,  (see  sec.  34). 

It  is  clear  that  the  fines  imposed  for  offences  of  this  character  should  be  paid,  not 
to  the  Provincial  Treasurer,  but  to  the  Receiver  General  of  Canada,  under  the  provisions 
of  chapter  180  of  the  Revised  Statutes  of  Canada. 

The  undersigned  is  of  opinion  that  the  sections  in  question  may  have  been  allowed 
to  pass  inadvertently,  and  he  recommends  that  the  attention  of  the  government  of  the 
province  of  Quebec  be  called  thereto,  with  a  view  of  the  repeal  thereof  at  the  next 
session  of  the  legislature. 

The  following  Acts,  in  sections  mentioned,  contain  provisions  in  regard  to  promissory 
notes  and  bills  of  exchange,  which  may  be  invalid.  The  undersigned,  however,  recom- 
mends that  such  Acts  be  left  to  their  operation,  in  view  of  the  provisions  made  by  the 
Act  of  the  Parliament  of  Canada  passed  in  the  session  of  1890,  relating  to  bills  of  ex- 
change and  promissory  notes,  which  permit  notes,  and  bills  to  be  made  by  corporations 
under  certain  restrictions. 

Chapter  77.  An  Act  to  incorporate  the  St.  Lawrence  Improvement  Company. 
Section  17. 

Chapter  89.  An  Act  to  incorporate  "  The  Lotbiniere  and  Megantic  Railway  Com- 
pany." > 

Chapter  90.  An  Act  to  incorporate  the  Lake  St.  Francis  Railway  and  Navigation 
Company. 
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Chapter  91.  An  Act  to  incorporate  "  The  Peninsula  and  Gaspe  Short  Line  Railway 
Company." 

Chapter  92.  An  Act  to  incorporate  "The  Eastern  Railway  Company." 

Chapter  93.  An  Act  to  incorporate  "  The  Matane  Railway  Company." 

Chapter  79.  An  Act  to  revise  and  consolidate  the  charter  of  the  city  of  Montreal, 
and  the  several  Acts  amending  the  same. 

This  Act  is  a  revision  and  consolidation  of  all  provincial  Acts  heretofore  passed  in 
reference  to  the  city  of  Montreal,  many  of  its  provisions  being  taken  from  legislation, 
passed  before  the  division  of  the  legislative  power  between  the  federal  and  provincial 
legislatures,  made  by  the  British  North  America  Act.  As  to  those  enactments,  relating 
to  the  city,  passed  before  confederation,  the  control  over  which  is  now  in  the  Parliament 
of  Canada,  such  will  remain  in  force,  excepting  where  affected  by  the  legislation  of  Parlia- 
ment, notwithstanding  their  attempted  repeal  or  amendment  by  the  provincial  legis- 
lature. Some  of  the  provisions  of  this  statute  in  relation  to  taxation  involve  important 
questions  as  to  the  powers  of  the  legislature.  The  powers  given  to  the  council,  to 
make  by-laws,  also,  in  some  instances,  include  matters  over  which  the  Parliament  of 
Canada  has  control  and  has  adopted  legislation. 

The  provisions  in  relation  to  the  Recorder's  Court  and  to  the  appointment  of  the 
recorder  and  his  qualifications,  may  also  be  open  to  some  question,  in  view  of  the 
federal  authority  with  respect  to  the  appointment  of  judges  and  their  qualifications. 

The  provisions  of  the  statute  in  respect  to  fines,  and  remission  of  fines,  may  like- 
wise be  doubted,  but  as  most  of  this  legislation  is  substantially  a  re-enactment  of  pre- 
confederation  enactments,  and  as  all  the  questions  involved  can  be  conveniently  raised 
in  the  courts  by  those  having  an  interest  therein,  the  undersigned  is  of  opinion  that  the 
Act  may  properly  be  left  to  its  operation,  and  he  recommends  accordingly. 

Cap.  80.  An  Act  to  incorporate  the  city  of  Sorel. 

The  observations  which  the  undersigned  has  made  in  reference  to  the  charter  of  the 
city  of  Montreal  are  equally  applicable  to  this  Act. 

Attention  must  also  be  called  to  the  sections  which  authorize  the  laying  out,  open- 
ing up  and  keeping  in  order  of  ice  roads,  crossing  the  St.  Lawrence  to  the  north  shore, 
and  the  river  Richelieu  to  the  west  bank,  also  to  those  which  relate  to  the  taking  of  ice 
from  those  rivers,  and  to  the  establishment  of  ferries  on  those  rivers.  These  provisions 
may  be  open  to  objection  as  an  interference  with  the  rights  of  Parliament  of  Canada  to 
legislate  in  respect  to  navigable  rivers,  and  with  the  proprietory  rights  of  the  Dominion 
of  Canada  in  relation  to  these  rivers. 

The  undersigned  recommends  that  this  Act  be  also  left  to  its  operation.  The 
questions  involved  may  be  raised  in  due  course  by  those  concerned,  or  if  they  be  of  suffi- 
cient importance,  be  raised  by  your  Excellency's  government  for  the  purpose  of  having 
the  rights  of  the  federal  and  pi'ovincial  authorities  respectively  determined. 

Respectfully  submitted. 


JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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QUEBEC,  53  VICTORIA,  1890. 

4th  Session,  6th  Legislature. 

Government  House,  Quebec,  30th  April,  1890. 
The  Lieutenant-Governor  of  Quebec  to  the  Secretary  of  State. 

Sir, — I  have  the  hoaourto  report  to  his  Excellency  the  Governor  General  in  Council 
that  I  have  reserved,  for  the  signification  of  his  Excellency's  pleasure,  a  bill  entitled  : 
"  An  Act  to  legalize  the  marriage  and  contract  of  marriage  of  Aime  Bourassa  and  Dame 
Purissima  Robert." 

This  is  a  case  of  a  widow  marrying  her  deceased  husband's  brother.  The  bill  con- 
tains two  clauses — the  first  one  declaring  the  civil  legality  of  the  marriage,  and  the 
second  one  declaring  the  marriage  settlements  legal. 

My  reason  for  reserving  this  bill  was  that  I  considered  the  first  clause  an  infringe- 
ment upon  the  legislative  power  exclusively  assigned  to  the  Dominion  Parliament  by 
section  91,  subsection  26 — "marriage  and  divorce"  of  the  British  North  America 
Act,  1867. 

I  will  feel  much  obliged  by  being  acquainted  with  the  action  of  the  honourable  the 
Privy  Council  in  this  matter  for  my  future  guidance. 

I  am,  &c., 

A.  R.  ANGERS, 

Lieutenant-Governor. 


Report   of  the  Honourable  the  Minister   of    Justice  approved  by   His   Excellency  "the 
Governor  General  in  Council  on  tlie  21st  April,  1891. 

Department  op  Justice,  Ottawa,  14th  March,  1891. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  having  considered  the  Acts  passed  by  the  legislature  of  the  pro- 
vince of  Quebec  in  the  session  held  in  the  year  1890  (January-April),  tlie  chapters  of 
which  are  given  in  the  annexed  schedule,  respectfully  recommends  that  they  be  left  to 
their  operation,  and  that  the  Lieutenant-Governor  of  that  province  be  informed  thereof. 
(Received  by  the  Secretary  of  State,  2nd  May,  1890.) 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Schedule. 
Chapters  1  to  69,  80  to  124. 
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Report  of  the    Honourable  the    Minister    of   Justice   approved  hy  His  Excellency  the 
Governor  General  in  Council  on  21st  April,  1891. 

Department  of  Justice,  Ottawa,  March  21st,  1891. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  passed  by  the 
legislature  of  the  province  of  Quebec  in  the  session  held  in  the  year  1890  (January 
and  April),  which  were  received  by  the  Honourable  the  Secretary  of  State  on  the  2nd 
May,  1 890,  as  follows  : — 

Chapter  70.   An  Act  to  incorporate  the  city  of  St.  Cunegonde,  of  Montreal. 

Chapter  71.  An  Act  to  consolidate  the  Acts  respecting  the  corporation  of  the 
town  of  St.  Johns. 

Chapter  72.  An  Act  to  amend  and  consolidate  the  Acts  of  Incorporation  of  the 
town  of  Terrebonne. 

Chapter  73.  An  Act  to  incorporate  the  town  of  Acton. 

Cliapter  74.  An  Act  to  incorporate  the  town  of  Buckingham. 

Chapter  75.  An  Act  to  incorporate  the  town  of  Cote  St.  Louis. 

Chapter  76.  An  Act  to  incorporate  the  town  of  Cote  St.  Antoine. 

Chapter  77.  An  Act  to  incorporate  the  town  of  Bedford. 

Chapter  78.  An  Act  to  incorporate  the  town  of  Victoriaville,  and  to  erect  the 
municipality  of  the  parish  of  St.  Victuire  d'Arthabasca. 

Chapter  79.  An  Act  to  incorporate  the  town  of  Magog  and  for  the  better  manage- 
ment of  education  within  its  limits. 

These  Acts  are  all  of  the  same  purport,  and  consolidate  and  amend  all  existing  legis- 
lation, having  particular  reference  to  the  corporations  therein  referred  to,  and  in  recom- 
mending that  they  be  left  to  their  operation  the  undersigned,  notwithstanding,  feels  it 
necessary  to  question  the  large  powers  of  enacting  by-laws,  vested  in  the  council  of  these 
corporations,  by  the  legislature. 

The  undersigned  has  in  previous  reports  frequently  called  attention  to  such  Acts 
of  incorporation,  infringing  more  or  less  upon  the  subjects  exclusively  assigned  to  the 
Federal  Parliament.  All  of  these  Acts  contain  provisions  which  are  objectionable  in 
that  regard,  but  the  Acts  may  properly  be  left  to  their  operation,  leaving  all  such  mat- 
ters to  be  determined  by  legal  tribunals. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Jiuttice. 
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QUEBEC,  54th  VICl^ORIA,  1890. 

(1st  Session,  Tth  Legislature.) 

The  Lieutenant-Governor  of  Quebec  to  the  Secretary  of  State. 

Government  House,  Quebec,  13th  January,   1891. 

Sir, — I  have  the  honour  to  report  to  his  Excellency  the  Governor  General  in 
Council,  that  I  have  again  reserved,  this  session,  for  the  signification  of  his  Excellency's 
pleasure,  a  bill  entitled  :  "  An  Act  to  render  the  marriage  contracted  between 
Frederick  Pratt  and  Marie- Albina  Thibault,  civilly  valid." 

Again  this  is  a  case  of  a  widow  marrying  her  deceased  husband  s  brother. 

My  reasons  for^  reserving  this  bill,  in  the  absence  of  any  signification  of  his 
Excellency's  pleasure  about  the  bill  of  the  same  nature,  reserved  last  session,  are  not 
only  taken  on  the  same  grounds,  viz.  :  an  infringement  upon  the  legislative  power  ex- 
clusively assigned  to  the  Dominion  Parliament  by  section  91,  subsection  26  (marriage 
and  divorce)  of  the  B.  N.  A.  Act  1867,  but  also  on  the  ground  that  this  marriage  was 
contracted  in  the  United  States,  State  of  New  York. 

Accepting  this  bill  might  be  taken  as  a  precedent  for  the  legislature  of  Quebec  to 
validate  marriages  contracted  all  over  the  world,  in  violation  of  our  and  British  laws. 

I  have,  etc., 

A.  R.  ANGERS, 

Lieutenant-  Governor. 


Report  of  the  Hon.  the  Minister  of  Justice,   approved  by  Uis   Excellency  the  Governor 
General  in  Council  on  the  21st  September,  1891. 

Department  of  Justice,  Ottawa,  24th  March,  1891. 
To  His  Excellency  the  Governor  General  in  Council. 

The  undersigned  has  had  referred  to  him  a  petition  from  the  Bale  des  Chaleurs 
Railway  Company,  praying  that  your  Excellency  might  be  pleased  to  disallow  an  Act 
passed  by  the  legislature  of  Quebec  at  its  last  session  intituled  "  An  Act  to  amend  the 
law  respecting  railways  in  the  province." 

The  undersigned  has  also  had  the  said  Act  referred  to  him  for  report. 

The  portion  of  the  said  Act  which  is  called  in  question  by  the  petition  is  in  the  fol- 
lowing terms  : 

"5183,  A.  It  shall  be  lawful  for  the  Lieutenant-Governor  in  Council  at  any 
time,  upon  the  report  of  the  Railway  Committee  of  the  Executive  Council,  to  cancel  the 
charter  of  any  railway  company  incorporated  under  the  laws  of  this  province,  when  the 
said  company  has  not  complied  with  the  terms  of  its  charter  as  to  the  commencement 
and  completion  of  its  works  within  the  prescribed  time,  or  when  the  said  company  has 
become  insolvent  or  when  the  company  does  not  or  is  not  able  to  proceed  with  the  work, 
or  for  any  otlier  cause  which  in  the  opinion  of  the  Lieutenant-Governor  in  Council  is 
sufficient  to  justify  such  cancellation." 

The  company  by  their  petition  allege  in  effect : 

(a.)  That  they  were  incorporated  by  the  Act  of  the  legislature  of  the  province  of 
Quebec,  36  Vic,  cap.  43. 
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(b.)  That  the  company  by  its  charter  is  authorized  to  build  a  railway  from  a  point 
on  the  Intercolonial  Railway  to  New  Carlisle  and  the  Bay  of  Paspebiac,  with  the  right 
to  extend  the  same  to  Gaspe  Basin. 

(c.)     That  the  company  had  built  part  of  its  railway. 

(d.)     That  the  company  had  been  subsidized  by  the  Parliament  of  Canada,  and 

(e.)  That  the  road  of  the  company  3onnects  with  the  Intercolonial  Railway,  and 
has  been  declared  by  the  Parliament  of  Canada  to  be  a  work  for  the  general  advantage 
of  Canada,  and  is  thus  subject  to  the  legislative  authority  of  the  Parliament  of  Canada. 
And  the  petitioners  pray  "for  the  disallowance  of  the  Act  for,  amongst  other  reasons, 
the  following  .• — " 

"  Because  the  said  law  interfering  with  companies  subsidized  by  the  Federal  Par- 
liament, and  with  companies  whose  railways  have  been  declared  to  be  a  work  for  the 
general  advantage  of  Canada,  and  subject  to  the  legislative  authority  of  the  Federal 
Parliament  applying  to  companies  in  existence  at  the  time  of  its  sanction,  interfering 
with  vested  rights,  affecting  the  credit  of  railway  companies,  is  against  the  general 
advantage  of  the  Dominion  of  Canada,  and  affects  its  interests  generally." 

The  undersigned  has  the  honour  to  observe,  that  in  his  view,  the  Act  in  question 
is  not  ultra  vires  of  a  provincial  legislature.  It  may  be  objectionable,  as  it  transfers 
to  the  Railway  Committee  of  the  Executive  Council  of  the  provinces  powers,  functions 
and  responsibilities  which  are  generally  reposed  by  legislation  in  legal  tribunals,  and 
does  not  estaV^lish  the  safeguards  which  legal  procedure  possesses,  but  it  seems  clear 
that  a  legislature  may  invest  other  bodies  thazi  the  courts  with  such  powers  and 
functions  without  exceeding  its  jurisdiction.  As  to  the  objection  that  proper  procedure 
has  not  been  provided  for  the  investigation  of  a  company's  acts  or  omissions,  your 
Excellency  can  hardly  presume  that  the  Railway  Committee  of  the  Executive  Council  will 
fail  to  regard  the  principles  which  would  guide  a  judicial  tribunal  in  exercising  the 
important  functions  which  are  conferred  upon  it  by  this  statute. 

The  Act  in  question  does  not  deal  with  any  specific  company,  and  relates  to  com- 
panies incorporated  by  the  provincial  legislature. 

There  may  be  a  question  as  to  whether  the  railway  of  the  petitioners  comes  within 
the  purview  of  the  Act,  inasmuch  as  it  is  alleged  that  such  railway  was,  at  the  time  of 
the  passing  of  the  Act,  subject  only  to  the  legislative  authority  of  the  Par- 
liament of  Canada,  by  reason  of  the  declaration  of  that  Parliament,  that  it  is  a  work  for 
the  general  advantage  of  Canada.  On  that  point  it  seems  unnecessary  for  the  Minister 
of  Justice  to  express  an  opinion,  as  the  petitioners  can  speedily  obtain  a  determination 
of  it  by  the  courts. 

The  undersigned  is  therefore  unable  to  recommend  the  disallowance  of  the  said  Act 
as  prayed  for.  Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Report  oj  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Gover- 
nor General  in  Council,  on  the  12th  January,  1892. 

Department  of  Justice,  Ottawa,  8th  January,  1892. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  had  under  consideration  the  Acts  of  the  legislature  of  the 
province  of  Quebec  passed  in  the  session  of  1890  (Nov.-Dec.)  the  chapters  of  which  are 
given  in  the  annexed  schedule,  respectfully  recommends  that  they  be  left  to  their  oper- 
ation, and  that  the  Lieutenant-Governor  of  that  province  be  so  informed. 

Chapters  15  and  22,  which  are  not  included  in  this  schedule,  will  be  made  the  sub- 
ject of  a  separate  report.  Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
Schedule. 


Chapter  1  to  14,  16  to  21,  23  to  103, 
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Deputy  Minister  of  Justice  to  the  Honourable  the  Attorney  General  of  Quehec. 

Department  of  Justice,  Ottawa,  8th  July,  1891. 

Sir, — I  am  directed  by  the  Minister  of  Justice  to  send  for  your  information  copy 
of  a  petition  addressed  to  his  Excellency  the  Governor  General,  having  reference  to  an 
Act  passed  by  your  legislature  at  its  last  session  entitled  : 

Chap.  15.   "An  Act  to  amend  and  consolidate  the  Mining  Law." 
The  Minister  of  Justice  would  be  glad  to  give  all  possible  consideration  to  any 
observations  which  you  may  think  proper  to  make  respecting  the  petition. 

I  have,  &c., 

ROBT.  SEDGEWICK, 

Deputy  Minister  of  Justice. 


Petition  to  His  Excellency  the  Governor  General  from  proprietors  of  Mining  Lands  and 

persons  interested  in  Mines  in  Province  of  Quehec,  praying  for  disalloivance 

of  Quehec  Mining  Law.  (64  Vic,  1890),  Chap.  15. 

To  His  Excellency,    the   Right  Honourahle    Sir   Frederick   Arthur   Stanley,    &c.,    &c., 
Governor  General  of  the  Dominion  of  Canada,  in  Council  : 

The  petition  of  the  undersigned,  proprietors  of  mining  lands  and  persons  interested 
in  mines  in  the  province  of  Quebec,  represents ; 

That  there  was  passed  at  the  last  session  of  the  legislature  of  the  province  of 
Quebec  an  Act,  chap.  15  intituled  :   "  An  Act  to  amend  and  consolidate  the  Mining  Law," 

That  your  petitioners  respectfully  allege  that  the  said  Act  is  unconstitutional,  that 
it  has  a  retroactive  effect,  that  it  intereferes  with  private  rights  unjustly,  and  confiscates 
private  property,  that  it  is  contrary  to  the  policy  of  the  Dominion,  and  is  injurious  to  a 
large  and  increasing  commercial  industry. 

Your  petitioners  submit  to  your  Excellency  in  Council  the  following  grounds  on 
which  they  ask  for  the  disallowance  of  the  said  Act. 

1.  Subsection  two  of  clause  one  repeals  the  existing  law  contained  in  article  1425 
of  the  Revised  Statutes  of  Quebec,  and  enacts  : — "  As  it  is  admitted  that  Mines  whether 
upon,  public  or  private  lands  belong  to  the  crown,  any  person  discovering  a  mine  may 
purchase  the  same  by  complying  with  the  provisions  of  the  section."  Your  petitioners 
represent  that  it  is  not  a  fact  that  it  was  ever  admitted  that  minerals  other  than  gold 
and  silver,  on  conceded  lands  belonged  to  the  crown,  but  that  on  the  contrar}^  the  whole 
course  of  legislation  and  jurisprudence  in  the  province  of  Quebec  as  well  as  the  system 
of  administration  by  the  Crown  Lands  Department  of  the  province  admitted  the  con- 
trary to  be  the  case. 

2.  The  Statute  complained  of  proceeds  to  provide  from  sections  1455  to  1512  for  a 
system  of  confiscation  of  the  minerals  on  private  lands — any  person  desirous  of  acquiring 
the  minerals  on  the  land  of  another  obtains  from  the  government  a  permit  of  explora- 
tion, and  after  satisfying  himself  of  the  quantity  of  land  which  he  will  require,  a  surveyor's 
plan  with  an  oflFer  of  price  is  deposited  with  the  commissioner,  and  unless  the  proprietor 
elects  to  pay  the  price  offered,  the  property  in  the  minerals  passes  to  the  holder  of  the 
exploration  permit. 

3.  The  statute  law  of  the  province  of  Quebec  as  it  stood  previous  to  the  passing  of 
the  Act  in  question  is  to  be  found  in  the  Revised  Statutes  from  article  1421  to  article 
1532  inclusive,  which  articles  are  taken  from  the  Act  of  1880,  chapter  12. 

4.  Previous  to  the  passing  of  this  Act  the  Department  of  Crown  Lands  had  made 
regulations  for  the  sale  of  the  Crown  lands  containing  mineral  deposits,  by  which  the 
price  of  such  lands  was  increased  as  compared  with  lands  sold  for  agricultural  purposes. 
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5.  Article  1423  provides: — "It  shall  not  be  necessary  in  any  letters  patent  for 
lands  granted  for  agricultural  purposes,  to  mention  the  reserve  of  mining  rights,  which 
reserve  is  always  supposed  to  exist  under  the  provisions  of  this  section."  43-44  Vic, 
c.  12,  s.  3. 

6.  Articles  1425,  1428  and  1429  enact:  "Any  person  who  previous  to  the  24th 
July,  1880,  obtained  letters  patent  for  agricultural  purposes,  but  with  reservation  by 
the  government  of  the  mining  rights,  any  lot  whatever  forming  part  of  the  public  lands 
of  this  province  may,  if  he  or  his  legal  representatives  discover  and  wish  to  work  a  mine, 
purchase  the  Diining  rights  so  reserved  by  the  government,  by  paying  in  cash  to  the 
commissioner,  over  and  above  the  price  already  paid  for  said  lot,  a  sufficient  additional 
amount  to  make  up  the  sum  of  two  dollars  per  acre,  if  for  gold  and  silver,  and  one 
dollar  per  acre  if  for  copper,  iron,  lead  or  other  baser  metals."     43-44  Vic,  c.  12,  s.  4. 

Article  1428:  "  If  on  any  lot  of  land  granted  by  letters  patent  since  the  9th 
March,  one  thousand  eight  hundretl  and  seventy  eight,  or  which  shall  hereafter  be 
granted,  on  the  usual  terms  and  conditions  for  agricultural  purposes,  a  mine  of  phos- 
phate of  lime  has  been  found  to  exist,  any  purchaser  of  such  lot,  or  his  legal  representa- 
tive shall,  if  he  wish  to  work  such  mine,  pay  in  cash  to  the  commissioner  a  sufficient 
additional  amount  to  make  up  the  sum  of  two  dollars  per  acre."  43-44  Vic,  c. 
12,  s.  7. 

Article  1429  :  "Every  person  who  may  acquire  by  letters  patent,  on  the  usual 
terms  and  conditions  for  agricultural  purposes,  any  lot  whatever,  upon  which  he  may 
discover  a  mine  of  baser  metals,  excepting  phosphate  of  lime,  shall,  if  he  or  his  legal 
representative  wish  to  work  the  same,  pay  to  the  commissioner  a  sufficient  additional 
amount  to  make  up  the  sum  of  one  dollar  per  acre."     43-44  Vic,  c.  12,  s.  8. 

7.  The  law  of  1880  thus  carefully  leaves  the  titles  of  those  who  held  lands  under 
agricultural  grants  without  reservation  of  minerals  untouched,  and  grants  to  those  in 
whose  grants  the  minerals  had  been  reserved,  as  well  as  to  those  who  had  obtained 
grants  since  1880,  the  right  to  purchase  those  on  paying  the  difference  between  the 
agricultural  and  mineral  prices. 

8.  The  statute  now  complained  of  takes  from  those  whose  grants  were  made  previous 
to  1880,  the  right  of  ownership  in  the  mines  which  had  not  been  reserved  by  the  Crown, 
and  which  were  their  undoubted  property,  and  deprives  those  who  had  purchased  agri- 
cultural lots  since  1880,  and  lands  on  which  phosphates  are  found,  granted  since  1878, 
of  the  right  guaranteed  to  them  by  these  laws,  of  becoming  owners  of  the  minerals  by 
purchasing  the  difference  in  price. 

9.  The  clause  1426  of  the  Act  complained  of,  imposes  on  all  mineral  properties  a 
tax  (therein  styled  a  royalty)  "  of  three  per  cent  of  the  merchantable  value  of  the  pro- 
duct of  all  mines  and  minerals. 

10.  The  imposition  of  this  tax  will  be  most  injurious  to  the  raining  interests,  and 
in  some  cases  will  entirely  prevent  the  carrying  on  of  mines,  in  those  cases  where  the 
margin  of  profit  is  small,  which  your  petitioners  undertake  to  prove  to  your  Excellency 
in  Council. 

11.  This  action  of  the  provincial  legislature  is  contrary  to  the  general  policy  of 
the  Dominion,  as  your  petitioners  believe,  the  Parliament  of  Canada  having  at  its 
session  of  1890,  granted  encouragement  to  your  petitioners  by  removing  the  duty  on 
machinery  imported  for  the  use  of  mining  operations,  which  policy  is  overturned  by  the 
imposition  of  such  a  tax. 

1 2.  That  the  said  Act  is  ultra  vires  and  unconstitutional. 

Wherefore  your  petitioners  humbly  pray  that  your  Excellency  will  be  pleased  to 
exercise  the  power  conferred  on  you  by  the  British  North  America  Act,  and  disallow  the 
said  bill. 

And  as  in  duty  bound  your  petitioners  will  ever  pray. 

A.  Morrison,  President,  Brompton  Lake  Asbestos  Company  ;  W.  H.  Kennedy,  E. 
Webb,  E.  J.  Hale,  A.  W.  Cook,  John  Y.  Welch,  John  McCaw,  B.  T.  A.  Bell,  Sect, 
General  Mining  Association  of  the  province  Quebec,  and  160  others. 

Quebec,  30th  June,  1891. 
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Attorney    General's  Department,   Quebec,    to  the  Honourable  the  Minister    of 

Justice. 

Department  of  Attorney  General,  Quebec,  12th  August,  1891. 

Sir, — I  am  directed  by  the  Honourable  the  Attorney  General  to  send  you,  for  your 
consideration,  a  memorandum  having  reference  to  a  petition  addressed  to  his  Excellency 
the  Governor  General,  relating  to  an  Act  passed  by  the  legislature  of  Quebec,  entitled  : 
"  An  Act  to  amend  and  consolidate  the  mining  law." 

CHARLES  LANCTOT, 

Law  Officer. 


Report  of  the  Honourable  the  Attorney  General  of  Quebec. 
Department  op  Attorney  General,  Quebec,  1 3th  August,  1891. 

To  His  Excellency  the  Right  Honourable  Sir  Frederick  Arthur  Stardey,  c&c,  tfrc,  &c., 
Governor  General  of  the  Dominion  of  Canada,  in  Council : 

The  Attorney  General  of  the  province  of  Quebec,  in  answer  to  the  petition  of 
A.  Morrison  and  others,  proprietors  on  mining  lands,  and  persons  interested  in  mines  in 
the  province  of  Quebec,  praying  that  your  Excellency  will  be  pleased  to  disallow  the 
Act  passed  by  the  legislature  of  the  province  of  Quebec,  at  the  session  of  1890,  54  Vic, 
oh.   15.  entitled  :  "  The  Quebec  Mining  Law,"  humbly  represents  : 

The  petitioners,  in  support  of  the  said  petition,  allege  several  reasons,  which  may 
be  briefly  stated  as  follows  : — 

1st.  Tlie  Quebec  Mining  Law  1890,  interferes  with  private  rightsunjustly  and  con- 
fiscates private  property,  first  by  repealing  article  1425  of  the  Revised  Statutes  of  the 
province  of  Quebec,  and  replacing  it  by  subsection  2  of  section  1  of  the  said  Act,  which 
takes  away  from  persons  who  have  obtained  from  the  Crown,  previous  to  the  1st  of 
July,  1890,  lots  of  land  for  agricultural  purposes  without  reservation,  by  the  government, 
of  the  ownership  of  mines  existing  on  their  lands,  which  mines,  according  to  the  com- 
mon law  of  the  province,  formed  part  of  the  land  of  said  landed  proprietors. 

2nd.  By  taking  away  from  the  purchasers  of  public  lands  patented  since  1880,  and  of 
public  lands  upon  which  phosphate  mines  have  been  discovered,  patented  since  the  7th 
of  March,  1878,  the  right  of  acquiring  mines  existing  on  their  lands,  on  the  condition 
mentioned  in  articlrs  1428  and  1429  R.  S.,  P.Q.,  that  is  to  say,  by  paying  to  the  com- 
missioner of  Crown  Lands  the  difference  between  the  price  of  agricultural  lands  and  that 
of  mines. 

3rd.  The  law,  which  they  ask  to  be  disallowed,  is  contrary  to  the  general  interests 
of  Canada  and  to  the  trade  policy  of  the  Dominion,  inasmuch  as  it  imposes  a  tax  or  duty 
on  an  important  industry. 

4th.  This  law  is  ultra  vires  and  unconsoitutional. 

The  Attorney  General  of  the  province  of  Quebec  contends  that  these  objections  are 
unfounded,  and  cannot  justify  the  disallowance  of  the  said  Act. 


54  VICTORIA,  1890.  443 


1. 

The  pretension  that  the  repeal  of  article  1425,  of  the  Revised  Statutes  of  the  pro- 
vince of  Quebec  takes  away  from  the  owners  of  the  surface,  whose  titles  are  anterior  to 
the  24th  July,  1880,  the  ownership  of  mines  situated  on  their  lands,  is  totally  erroneous, 
inasmuch  as  these  persons  never  were  owners  of  the  mineral  estates  (trefonds  mineral) 
which  might  be  found  under  the  surface  of  their  lands,  as  the  ownership  of  mines  never 
was,  in  the  province  of  Quebec  an  accessory  of  the  ownership  of  the  surface.  According 
to  the  old  French  law,  mines  constituted  a  property  distinct  from  the  soil  which  covered 
them,  and  this  property  belonged  to  the  Crown  and  did  not  become  private  property 
except  by  an  express  act  of  the  Sovereign. 

(Louis  XI,  Avril,  1483,  (Recueil  des  anciennes  lois  Fran^aises,  vol.  10,  p.  911) — 
(Id.  tome  XI,  p.  97)— (Id.  tome  XI,  p.  666)— (Id.  tome  XII,  p.  771)— (Id.  tome  XII,  p. 
196.) 

Henry  II.,  Septembre,  1548, — (Idem,  tome  XIII,  p.  57) — (Idem,  tome  XII,  p.  290.) 
Francois  II.,  en  1560 — (Idem,  tome  XIV,  p.  41). 

En  1677,  1700  et  1704,— (Idem,  tome  XTX,  p.  175,  et  tome  XX,  pp.  428  et  443). 
Louis  XV.,  1705.— (Idem  tome,  XX,  p.  467). 

Louis  XV.,  1716— (Idem,  tome  XXI,  p.  79).  Louis  XV,  1744— (Idem,  tome 
XXTI,  p.  166). 

Ordonnances  du  30  Mai,  1413,  du  3  Novembre,  1416,  du  ler  Juillet,  1437,  du  21 
Mai,  1455,  de  Decembre,  1461,  du  10  Mai,  1463,  du  19  Aout,  1467,  de  Septembre,  1471, 
d'Aout,  1483,  de  Novembre,  1483,  de  Fevrier,  1483,  de  Janvier,  1488,  de  Juin,  1498,  de 
Fevrier,  1506,  et  de  Juillet,  1514. 

Edits  et  Ordonnances,  (vol.  ler,  p.  5.)  (vol.  ler,  p.  45.)  Edit,  Juillet,  1705.  Edit, 
17  Oct.,  1520. 

Choppin,  (t.  11  du  Domaine  de  la  Couronne,  titre  11,  ch.  6,  p.  14).  Bosquet, 
(Dictioniiaire  des  droits  domaniaux,  vbo.  Domaine  de  la  Couronne.)  (vbo.  Mines  et 
Minieres).  Guyot  (Repertoire,  vbo.  Mines).  Merlin  (Rep.  vbo.  Mines,  ch.  IV).  Fer- 
ricre  (2  vol.  Grand  commentaire  de  la  Coutume  de  Paris,  art.  187,  ch.  10).  Code  Civil 
B.  C  , — art.  414.  Dalloz — (Propriete  des  mines,  t.  ler,  p.  3f)  et  pp.  266,  306,  374,  413, 
452,  455,  401,  612.  Locre,— (Legislation  de  la  France  ou  Commentaire  des  Codes 
Fran(^:ai&,  t.  9,  p.  107).  Dalloz,  aine, — Repertoire  de  la  legislation  (tome  31)  vbo.  Mines 
et  Minieres).     Locre, — (Legislation  des  mines,  p.  379  et  p.  399). 

The  right  of  ownership  in  mine.s,  which  belonged  to  the  Kings  of  France,  passed  at 
the  cession,  to  the  British  Crown.  Such  was  the  holding  of  the  Court  of  Queen's 
Bench  in  a  judgment  rendered  on  the  7th  of  December,  1883,  in  the  case  of  Regina  vs. 
de  Lery  et  al.  The  judgment  of  the  Superior  Court  is  reported  in  9  Law  Reports,  p. 
225  and  that  of  the  Court  of  Queen's  Bench  in  6  Legal  News,  p.  402.  The  heading  of 
the  Report  reads  as  follows  : — "  By  the  old  law  of  France,  which  is  in  force  in  Canada, 
the  right  to  the  minerals  did  not  pass  by  a  grant  of  lands  to  the  grantee,  without 
special  words,  but  remained  in  the  Sovereign.  The  King  of  England,  at  the  cession, 
succeeded  to  this  right.  The  Sovereign  could  grant  the  right  to  minerals  to  whomso- 
ever he  pleased,  and,  in  such  case,  the  owners  of  the  soil  had  no  right  except  to  an 
indemnity  for  any  damages  they  might  suffer  by  the  mining  operations." 

The  British  North  America  Act,  sec.  9,  and  the  Civil  Code  of  Lower  Canada  re- 
enact,  on  this  subject,  the  principles  uf  the  old  law.  Article  414  of  our  Civil  Code  lays 
down  the  general  principle  that  "ownership  of  the  soil  carries  with  it  ownership  of 
what  is  above  and  what  is  below  it."  But,  at  the  same  time,  the  third  paragraph 
of  this  article  makes  an  important  restriction  to  the  application  of  the  above 
principle  in  the  following  terms.  The  proprietor  may  make  upon  the  soil  any 
plantations  or  buildings  he  thinks  proper.  He  may  make  below  it  any  buildings 
or  excavations  he  thinks  proper,  and  draw  from  such  excavations  any  products 
they  may  yield,  saving  the  modifications  resulting  from  the  laws  and  regulations 
relating  to  mines  and  the  laws  and  regulations  of  police "  ;  that  is  to  say,  if 
allowed  to  give  more  precision  to  the  reference  which  is  here  made  by  the  legislator 
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to  certain  special  regulations,  saving  the  application  of  the  old  French  ordinances 
and  of  the  principles  of  the  French  law,  which  declare  that  mines  belong  to  ttie  Crown. 

The  above  is  sufficient  to  show  the  falsity  of  the  pretension  of  the  petitioners  that 
mines  situated  on  lands  patented  previous  to  1880,  without  reservation  by  the  govern- 
ment of  the  rights  of  the  mines,  belong  to  the  surface  owners. 

Consequently,  it  cannot  be  said  that  the  Mining  Act  of  1890  deprived  them  of  a 
right  of  ownership,  which  they  never  possessed. 

•2nd.  The  petitioners  also  pretend  that  the  repeal  of  articles  1428  and  1420  R.  8. 
P.  Q.,  which  allow  purchasers  of  lands  mentioned  in  these  articles  t)  buy  the  mines  sit- 
uated on  said  lands,  by  paying  to  the  Crown  the  difference  between  the  price  of  agricul- 
tural lands  and  the  price  of  mines,  constitutes  la  confiscation  of  private  property.  This 
pretension  is  as  unfounded  as  the  previous  one. 

The  mineral  estate  (trefonds  mineral)  belonging  to  the  Sovereign,  the  legislature, 
in  the  Mining  Act  of  1880,  indicated  the  mode  of  acquiring  such  mines  and  causing  them 
to  become  the  property  of  the  owners  of  the  surface.  All  ot  these  owners,  who  thought 
proper  to  take  advantage  of  this  clause  of  the  law,  became  absolute  owners  of  the  mines 
ou  their  lands,  and  the  Act  of  1890  does  not  in  any  way  affect  them.  On  the  other 
hand,  such  surface  owners,  who  did  not  take  advantage  of  this  exceptional  privilege 
granted  them  by  the  law  of  1880,  did  not  become  owners  of  the  mines  which  might  be 
situated  on  tlieir  lands,  and  the  legislature,  by  changing  the  mode  of  acquiring  such 
mines,  did  not  confiscate  anything  belonging  to  them.  Parliament  is  no  more  bound 
than  a  private  individual,  to  give  perpetual  existence  to  an  offer  which  has  not  been  ac- 
cepted during  a  certain  number  of  years. 

It  is  also  worthy  of  remark  that  the  Mining  Act  of  1890,  when  fixing,  in  articles 
1463  and  following,  the  price  of  mines,  only  exercised  the  powers  which  belong  to  the 
Lieutenant-Governor  in  Council,  under  the  article  1434  R.  S.  P.  Q.,  and  that,  under  the 
previous  law,  the  owners  of  the  surface  mentioned  in  said  articles  1428  and  1429,  could 
have  been  forced,  in  order  to  become  proprietors  of  the  mines  on  their  lands,  to  pay  a 
much  larger  sum  than  the  price  required  by  the  law  of  1 890. 

Another  objection  to  be  disposed  of,  under  the  head  of,  first,  the  assertion  by  the  peti- 
tioners that  articles  1455-4512  inclusively,  of  the  Mining  Act  of  1890,  interfere  with 
private  rights  and  despoil  private  individuals  of  their  property.  This  is  utterly  false. 
These  articles  despoil  nobody  and  deprive  no  man  of  his  property,  since  they  are  dealing 
exclusively  with  mines  which  have  not  yet  become  private  properties. 

Moreover,  the  mode  of  exploration  of  the  soil  and  of  working  mines,  laid  down  by 
these  articles,  existed  in  the  statute  of  1880  and  in  articles  1439  and  following  R.  S. 
P.  Q. 

II. 

The  petitioners  bitterly  complain  of  the  imposition  of  a  tax  or  royalty  of  3  per 
cent  on  the  mercantile  value  of  the  products  of  all  mines  and  minerals  enumerated  in 
section  1426,  and  declare  such  tax  unconstitutional  and  ultra  vires. 

The  imposition  of  a  tax  or  royalty  on  the  products  of  mines  cannot  be  a  cause  of 
disavowal  of  the  law  which  imposes  such  tax,  as  the  power  of  imposing  a  tax  of  this 
nature  is  of  the  competence  and  within  the  jurisdiction  of  the  Quebec  legislature, 
which  alone  should  judge  of  the  opportunity  of  imposing  it,  and  it  is  not  because  such  a 
tax,  at  a  certain  standpoint,  affects  the  commerce  of  the  country  that  the  law  which  de- 
crees it  should  be  disallowed. 

Disavowal  for  this  cause  would  render  necessary  the  disavowal  of  almost  all  the 
laws  under  which  provincial  taxes  are  imposed.  Liquor  licenses,  timber  licenses, 
auctioneer  licenses,  the  law  imposing  a  direct  tax  on  commercial  corporations  and  many 
other  of  our  local  statutes  doubtless  have  a  certain  restrictive  effect  on  trade  and  com- 
merce. However,  nobody  dreamt  up  to  this  of  asking  the  disavowal  of  these  laws  on 
such  ground. 

It  must  also  be  remarked  that  the  Mininsj  Act  of  1890  makes  no  innovation  when 
it  imposes  this  tax  or  royalty.  The  old  French  law  gave  the  King  the  right  to  levy  a 
royalty  of  ten  per  cent  on  the  products  of  the  mines. 
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Regina  vs.  Delery  et  al.,  9  Legal  News.     Law  Reports,  p.  125  and  following. 

And  article  435  R.  S.  P.  Q.,  which  re-enacted  the  Mining  Act  of  1880,  gave  the 
Lieutenant-Governor  in  Council  the  power  to  claim  at  any  time  the  royalty  due  to  the 
Crown  upon  any  land  already  sold,  conceded  or  otherwise  alienated,  or  which  might  be 
hereafter  sold. 

III. 

The  last  argument  of  the  petitioners  for  disavowal  is  that  the  Mining  Act  of  1890 
is  ultra  vires  and  unconstitutional.  In  what  manner  this  act  is  ultra  vires  of  the 
Quebec  legislature  and  unconstitutional,  the  petitioners  do  not  see  fit  to  state. 

However,  nothing  can  be  more  self-evident  than  the  constitutionality  of  this  law. 
The  British  North  America  Act  specificially  gives  to  the  provinces  the  ownership  of 
mines  and  section  92  of  the  same  act  gives  the  legislature  of  the  provinces  exclusive 
power  to  make  laws  concerning  them. 

To  sum  up  the  question  to  your  Excellency,  the  undersigned  humbly  submits  that 
the  Quebec  Mining  Law,  54  Vict.  chap.  15,  which  was  duly  assented  to  on  the  30th 
December,  1890,  is  constitutional,  has  not  a  retroactive  effect,  does  not  interfere  with 
private  rights  uiijustly  nor  confiscate  private  property,  nor  is  it  contrary  to  the  policy 
of  the  Dominion  or  injurious  to  a  large  and  increasing  industry,  but  that  it  merely 
affirms  the  principles  which  were  always  admitted  to  the  province  of  Quebec,  imposes  a 
tax  or  royalty  evidently  within  the  powers  of  the  legislature,  and  in  no  way  violates  the 
constitution. 

Wherefore,  the  undersigned  humbly  prays  that  the  petition  of  A.  Morrison  and 
others,  praying  for  the  disavowal  of  the  Quebec  Mining  Law,  54  Vict.  chap.  15,  be  dis- 
missed. 

J.  E.  ROBIDOUX, 

Attorney  General. 
Quebec,  31st  July,  1891. 


Hon.  Geo.  Irvine  to  Deputy  Minister  of  Justice. 

Quebec,  1st,  December,  1891. 

Dear  Sir, — I  duly  received  your  telegram  asking  me  to  send,  by  first  mail,  the 
stenographer's  notes  of  the  interview  we  had  with  you  in  the  early  part  of  the  summer, 
respecting  the  disallowance  of  the  Mining  bill  of  the  province  of  Quebec.  I  return 
them  to  you  herewith. 

I  find  a  fairly  good  report  of  what  took  place  in  the  "  Mining  Review,"  and  I  send 
you  herewith  a  copy.  There  is  only  one  point  which  is  omitted  in  this  report.  I  re- 
ferred to  the  decision  of  the  Seignorial  Court,  composed  of  all  the  judges  of  the 
province  of  Quebec,  which  sat  in  1855,  and  is  found  in  a  special  number  of  the  Lower 
Canada  Reports,  and  in  which  the  particular  point  respecting  the  question  of  whether 
minerals  were  reserved  in  grants  where  there  was  no  express  reserve  came  up,  and  was 
lecided  adversely  to  the  opinion  now  held  by  the  Quebec  government.  The  judgment 
!)f  this  court  is  binding  on  the  government  the  seigniors  and  censitaires,  and  therefore  is 
)ractically  binding  on  the  public  generally,  and  justifies  our  contention  that  the 
jurisprudence  of  the  country,  which  was  confirmed  by  the  legislature  of  1880,  favoured 
the  pretension  that,  where  there  was  no  special  reserve  the  property  in  the  baser  metals 
jassed  to  the  grantee  with  the  grant  from  the  Crown. 

I  would  be  much  obliged  to  you  if  you  would  let  me  know  if  you  want  any  further 
Information  from  mc,  or  even  if  you  think  it  desirable  I  should  go  to  Ottawa  to  see  you, 
I  consider  it  very  important  that  I  should  do  all  in  my  power  to  properly  represent 
the  views  of  the  miners  in  this  matter. 

I  remain,  yours  truly, 

GEO.   IRVINE. 
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Extract  from  "  Mining  Beview  "  of  Interview  of  Deputation  with  Deputy  Minister 

of  Justice. 

The  petition  prepared  by  the  General  Mining  Association  of  the  province  of  Quebec, 
having  been  presented  to  the  Privy  Council,  and  a  hearing  being  granted  by  the  Hon. 
Sir  John  Thompson,  Minister  of  Justice,  the  following  deputation  attended  at  Ottawa 
on  the  morning  of  Friday,  17th  July,  1891  :  A.  Desjardins,  M.P.,  Montreal;  W.  B, 
Ives,  Q.  C,  M.P.,  Sherbrooke ;  Hon.  George  Irvine,  Q.C.,  Quebec,  president  of  the 
Association  ;  C.  Magee,  Managing  Director  Bristol  Iron  Co.,  Ottawa ;  J.  Lainson- Wills, 
Manager  General  Phosphate  Corporation  ;  Cap.  Robt.  C.  Adams,  Manasing  Director 
Anglo-Canadian  Phosphate  Co.,  Montreal ;  Hector  McRae,  Ottawa,  and  B.  T.  A.  Bell, 
Secretary  General  Mining  Association.  The  members  were  received  by  Mr.  Robt. 
Sedgewick,  Q.C.,  Deputy  of  the  Minister  of  Justice. 

Hon.  Geo.  Irvine,  Q.C,  said  :  There  are  three  grounds  upon  which  we  seek  to 
have  thit:  Act  disallowed.  1st.  We  claim  that  it  is  an  unreasonal)le  law  because  it 
deprives  people  of  their  vested  rights  in  property  for  which  they  hold  a  title  from  the 
Crown  itself.  2nd.  That  it  is  contrary  to  the  general  interests  of  the  Dominion  and  to 
the  policy  of  the  Dominion  government.  I  presume  that  that  would  be  a  principle 
governing  the  disallowance  of  the  Act,  because  it  would  produce  chaos  if  the  provinces 
were  allowed  to  adopt  Acts  which  nullify  the  policy  of  the  Dominion  Parliament  and 
government.  3rd.  Because  it  tends  to  so  impede,  and  in  many  cases  to  put  a  stop  to 
the  exercise  of  an  industry  which  is  of  great  importance  to  the  whole  Dominion.  Now 
with  reference  to  the  claim  that  it  takes  away  private  property,  that  is  most  easy  to 
understand  and  the  simplest.  In  1880,  an  Act  was  passed  regulating  Crown  Lands 
generally,  and  having  a  particular  reference  to  mining.  Prior  to  the  passing  of  that 
Act,  it  had  been  universally  admitted  and  judicially  decided,  and  the  whole  course  of 
the  jurisprudence  of  the  country,  as  well  as  the  management  of  the  Crown  Lands 
Department,  and  the  regulations  made  by  them,  went  to  establish  that  where  lands 
were  granted  without  a  reserve  of  minerals,  all  the  baser  metals — except  gold  and  silver 
— became  the  property  of  the  lessee.  There  is  no  doubt  about  that.  (Mr.  Irvine  here 
cited  several  important  legal  decisions  in  support  of  his  contention.) 

Mr.  Sedgewick — If  a  seignior  owns  lands  in  the  province  of  Quebec  he  may  convey 
his  interest  and  reserve  the  mines. 

Hon.  Mr.  Irvine — No  ;  they  cannot  do  that 

Mr.  Sedgewick — Well,  they  can  do  it  here,  and  in  all  the  other  provinces. 

Hon.  Mr.  Irvine — You  have  no  seignorial  tenants  in  the  other  provinces. 

Mr.  Sedgewick — But  if  you  own  a  piece  of  property  in  the  province  of  Quebec,  can 
you  not  reserve  for  yourself — an  easement  we  would  call  it — for  the  purpose  of  having 
something  off  it  1 

Hon.  Mr.  Irvine — The  holding  of  the  seigniory  under  the  Feudal  Rights  is 
different  from  the  holding  of  lands  under  the  Crown.  The  former  were  made  with  a 
view  to  settling  the  country,  copying  the  old  style  which  then  existed  in  France,  and 
they  were  bound,  whenever  an  application  was  made  by  a  settler,  to  make  a  grant  to 
him,  subject  to  an  annual  rent.  One  of  the  questions  put  by  the  Crown  to  the  court  in 
one  of  the  cases  referred  to  was,  whether,  if  a  seignior  reserves  the  baser  metals  in  mak- 
ing a  grant,  would  that  reserve  be  legal.  The  court  held  that  it  would  not ;  that  the 
property  of  the  ba.ser  metals  would  go  to  the  tenant  censitaire. 

Mr.  Sedgewick — That  was  in  consequence  of  the  original  grant  under  the  Feudal 
law  to  the  seignior. 

Hon.  Mr.  Irvine — I  refer  to  that  for  the  purpose  of  showing  that  a  long  time  back 
the  jurisprudence  of  the  country  held  that  the  property  in  the  baser  metals,  where  they 
were  not  reserved,  went  to  the  owner  of  the  soil. 

Mr.  Sedgewick — I  suppo.se  you  are  giving  that  particularly  because  the  Act 
alleges  that  all  the  mines  in  the  province  belong  to  the  Crown.  Is  there  any  authority 
with  respect  to  that  argument  in  the  Act  1 
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Hon.  Mr.  Irvine — Not  in  the  slightest.  In  the  case  of  the  Queen  v.  DeLery,  the 
question  was  the  ownership  of  gold.  In  the  original  grant  to  DeLery  there  was  no 
reservation  of  the  precious  metal,  and  it  was  argued  that  gold  was  included  in  the  grant 
to  the  seigniory  and  that  it  followed  that  it  went  to  the  censitaires  when  the  land  was 
conceded  to  them.  Later  on,  the  DeLery  family,  who  were  the  seigniors  of  that  property, 
made  application  to  the  Crown  for  a  grant  of  gold,  and  letters-patent  were  made  out  and 
they  have  held  possession  of  the  gold  deposits  ever  since,  under  that  title. 

Mr.  Sedgewick — ^Was  this  in  Lower  Canada  1 

Hon.  Mr.  Irvine — Yes,  in  the  district  of  Beauce.  There  is  gold  there,  they  are 
working  at  it  now,  and  at  one  time  there  was  a  fairly  large  development.  In  that  case 
(the  DeLery)  it  was  held  that  the  ownership  of  the  gold  did  not  pass  to  the  seignior, 
therefore  it  did  not  pa<s  to  the  censitaire. 

Mr.  Sedgewick — But  the  Court  of  Appeals  held  that  that  did  not  apply  to  the 
baser  metals  that  belong  to  the  land.  I  do  not  think  there  can  be  any  doubt  but  that 
everything  does  pass,  unless  expressly  reserved. 

Hon.  Mr.  Irvine — The  Act  of  1880,  provided,  "That  all  grants  which  were  made 
subsequent  to  the  passing  of  the  Act  shall  not  be  necessary  to  make  a  reserve  of 
minerals  when  they  were  held  to  be  reserved,  that  being  so  stated."  Well,  that  of 
course  was  perfectly  legitimate  legislation,  because  it  did  not  aflfect  any  vested  rights, 
and  anybody  taking  a  grant,  took  it  subject  to  that  legislation.  But  there  was  an  im- 
portant provision  in  that  Act,  i.e.,  that  if  a  man  took  a  grant  from  the  Crown  under 
ordinary  circumstances,  that  is  for  agricultural  purposes,  in  which,  under  the  Act,  the 
mines  shall  be  reserved — if  such  a  person  afterwards  discovered  minerals  on  the  lot,  he 
would  have  the  right  to  obtain  title  to  them  by  paying  the  difference  between  the  agric- 
ultural price  and  the  mineral  price. 

Mr.  Sedgewick — Did  the  province  fix  the  price  1 

Hon.  Mr.  Irvine — It  fixed  the  price  of  the  mineral  lands,  but  the  agricultural 
price  varies.  So  that  you  understand  every  one  who  obtained  a  grant  of  land  previous- 
ily  was  owner  of  the  minerals  under  the  general  principle,  but  that  every  one  who 
obtained  land  after  1880  were  not  owners  ;  but  they  had  the  right  to  purchase  at  the 
price  fixed  by  the  province.  They  would  have  the  right  when  they  discovered  minerals 
upon  it,  to  purchase  the  land  by  paying  the  taxed  price.  This  was  done  in  a  property 
in  which  I  am  interested.  This  old  Act  was  not  objectionable  for  it  interfered  with  no 
vested  rights  which  came  into  existence  after  1880.  You  will  see,  therefore  that  there 
are  several  classes  of  persons  to  be  considered.  Those  who  hold  land  under  old  grants  ; 
the  holders  of  land  under  old  titles,  in  which  titles  the  lands  have  not  been  reserved  to 
the  Crown 

Mr.  Sedgewick — I  would  like  you  to  give  me  some  evidence.  You  might,  for 
instance,  give  evidence  that  you  hold  some  lands  under  titles  in  which  there  is  no  reser- 
vation of  that  kind. 

Hon.  Mr.  Irvine — I  can  cite  you  a  case  of  one  of  the  best  asbestos  mines  in  the 
townships,  where  the  owners  hold,  and  their  predecessors  held,  their  lands  since  1802. 
The  original  grant  was  made  in  1802,  and  descended  by  a  regular  chain  of  titles  from 
the  King  family.  They  owned  it  for  some  twenty  years  before  minerals  were  discover- 
ed, and  they  are  now  in  the  condition  of  persons  holding  land  under  a  title  direct  from 
the  Crown,  in  which  the  minerals  were  not  reserved, 

Mr.  Magee — I  could  cite  another  case  where  there  is  a  very  serious  complication 
arising  out  of  the  operation  of  this  new  Act.  Parties  owning  patented  lands  leased 
them  to  mining  men  at  a  certain  rental  per  annum.  These  parties  continued  work  for 
a  number  of  years  and  the  lands  again  pass  into  the  third  and  fourth  hands.  I  repre- 
sent the  Bristol  Iron  Co.,  and  we  are  really  the  fourth  purchasers — that  is,  we  took  an 
assignment  of  the  original  lease  of  the  mining  rights  (a  99  year's  lease),  paying  a  rental. 
We  erected  machinery  and  plant  and  have  considerably  developed  these  mines,  invest- 
ing quite  .$150,000.  We  then  got  an  opportunity  of  leasing,  not  only  giving  an  assign- 
ment to  all  our  rights  in  the  mines,  but  of  leasing  our  plant  and  machinery  for  a  royalty 
of  so  much  per  ton,  so  that  these  last  people  have  really  to  pay  three  rents,  that  is,  if 
the  new  Act  is  held  to  be  constitutional. 
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Hon.  Mr.  Irvine — That  has  a  reference  to  the  tax. 

Mr.  Magee — They  pay  a  tax  to  the  owner  of  the  soil,  the  royalty  to  the  owner  of 
the  mining  rights,  machinery  and  plant,  and  then  they  have  to  pay  three  per  cent 
under  this  new  Act,  to  the  government,  on  the  merchantable  value  of  the  quantity 
raised,  before  they  can  export  their  ores. 

Hon.  Mr.  Irvine  —I  should  say  that,  although  there  is  no  difference  otherwise, 
there  is  an  exception  in  the  case  of  phosphate  lands,  principally  as  regards  the  date  from 
which  the  law  of  1880  takes  effect.  There  has  been  a  change  made  with  regard  to  these 
lands  in  1878,  so  that  as  regards  phosphates,  1878  is  the  date  referred  to  instead  of 
1880,  as  in  the  case  of  the  other  minerals.  In  the  interpretation  clauses  of  this  Act 
the  definition  of  public  and  private  lands  is  described  as  follows  : — 

"The  words  'public  lands'  mean  and  designate  all  Crown  lands  or  Ordnance  lands 
transferred  to  the  province,  etc.,  which  have  not  been  alienated  by  the  Crown." 

"  The  words  '  private  lands  '  designate  all  lands  conceded  otherwise  alienated  by  the 
Crown,  other  than  mining  concessions  or  lands  conceded  by  the  Crown  as  such,  or  which 
shall  lipreafter  be  conceded." 

So  that  when  private  lands  are  used,  it  does  not  in  any  way  affect  lands  granted  as 
mining  lands.     Now  clause  1425  says  : — 

"  As  it  is  admitted  that  mines,  whether  upon  public  or  private  lands,  belong  to  the 
Crownj  and  any  person  discovering  a  mine  may.  purchase  the  same,  by  complying  with 
the  provisions  of  this  law." 

Now  private  lands  mean  all  lands  which  are  not  conceded  as  mining  lands,  that  is 
to  say,  an  ordinary  grant  for  agricultural  purposes  is  called  "private  lands,"  and  the 
government  now  declare  that  all  these  lands  belong  to  the  Crown. 

Mr.  Sedgewiok — Of  course,  you  have  to  give  that  a  limited  meaning.  That  may 
mean  all  mines  upon  public  or  private  lands  belong  to  the  Crown  where  the  Crown  has 
not  already  parted  with  the  title. 

Hon.  Mr.  Irvine — They  define  "  private  lands  "  to  mean  all  lands  which  are  not 
granted  with  mining  privileges.  Then  this  clause  goes  on  following  up  this  provision. 
"  Upon  private  lands,  however,  the  occupant  of  the  surface  has  the  first  right  to  pur- 
chase such  mine,  upon  the  conditions  imposed  by  law  and  the  regulations.  Before 
coming  to  that,  however,  the  next  clause  provides  : — 

"  From  the  first  day  of  May,  1891,  a  royalty  shall  be  levied  in  favour  of  the  Crown, 
upon  every  mine  which  is  now,  or  may  hereafter  be  sold,  conceded  or  otherwise  alien- 
ated. Such  royalty  shall,  unless  otherwise  determined  by  letters-patent  already  granted, 
consist  of  a  percentage  of  three  per  cent  of  the  merchantable  value  of  the  products  of  all 
mines  and  minerals." 

Now,  the  meaning  of  that  is  that  on  all  minerals  taken  from  the  pi'ovince  of  Que- 
bec, there  is  a  royalty  of  three  per  cent,  whether  the  lands  were  sold  as  mining  lands  or 
otherwise. 

Mr.  Sedgevvick — Now,  wherein  do' you  say  that  this  is  unjust — any  more  unjust 
than  a  tax — say  an  income  tax  1 

Hon.  Mr.  Irvine — An  income  tax  would  not  affect  a  particular  industry. 

Mr.  Sepgewick — In  what  respect  is  it  different  from  a  license? 

Hon.  Mr.  Irvine — It  is  greatly  different.  You  have  to  pay  license  fees  besides 
this. 

Mr.  Sedgewick — I  mean  a  license  to  carry  on  a  business  or  profession.  It  is  a 
general  tax  upon  a  particular  industry,  it  is  true,  but  does  it  differ  in  any  moral  sense 
from  any  particular  tax  which  a  province  may  impose,  for  instance,  they  say  an  insur- 
ance company  shall  pay  a  certain  tax  ? 

Hon.  Mr.  Irvink — The  Privy  Council  decided  that  these  commercial  taxes  we''e 
constitutional.  Therefore,  the  question  as  to  the  legality  of  the  law  relating  to  one  par- 
ticular industry  in  face  of  that,  decision  has  been  settled. 

Mr.  Sedgewick — I  aa;ree  with  you  that  we  ought  to  look  askance  at  an  Act  which 
professes  to  interfere  with  vested  rights — to  take  one's  property  without  compensation, 
and  give  it  to  the  state. 
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Hon.  Mr.  IiiviNE — T  only  mention  this  fact  now — that  they  use  the  word  "  royalty," 
implying  on  the  part  of  the  person,  the  Crown  or  individual  who  levies  that  right  by 
statute  or  otherwise,  ownership  in  the  property  from  which  royalty  is  paid. 

Mr.  Sedgewick — It  does  not  make  any  difi'erence  what  they  call  it.  You  say  the 
Act  infringes  upon  private  rights  in  some  other  way. 

Hon.  Mr.  Irvine — I  say  I  have  a  right  to  assume  that  all  rights  upon  private 
lands  conceded  previous  to  1880  belong  to  the  grantee,  and  that  all  granted  since  1880 
belong  to  the  grantee,  subjected  to  the  payment  of  certain  sums  of  money.  I  will  show 
you  how  the  carrying  out  of  this  Act  infringes  upon  private  rights.  You  will  observe 
it  says  that  the  Crown  may  sell  mines  on  private  lands  subject  to  certain  regulations. 
Section  1455  says :  "  Every  person,  firm  or  company  may  explore  and  prospect  for  the 
discovery  of  mines  and  minerals  upon  public  lands  not  already  occupied  as  mining  con- 
cessions or  otherwise." 

And  section  1461  says  :  "  Any  person  may  obtain  from  the  commissioner  the  sale 
of  one  or  more  mining  concessions  upon  the  following  conditions  : — 

1.  Upon  private  lands,  after  the  owners  thereof  have  been  placed  in  mora  to  take 
a  sale  thereof,  if  they  refuse  to  avail  themselves  of  such  rights  ;  the  whole  in  conformity 
with  this  law." 

Mr.  Sedgewick — Do  you  not  think  a  limited  construction  must  be  given  to  that, 
and  apply  it  only  to  those  lands  which  contain  a  reservation  of  minerals. 

Hon.  Mr.  Irvine — Take  the  lands  since  1880,  they  have  been  by  law  reserved  and 
subject  to  the  right  to  purchase  them. 

Mr.  Sedgewick — Then  may  not  that  section  only  apply  to  those  lands  ] 
Hon.  Mr.  Irvine — If  that  would  be  the  construction  the  courts  would  give  it ;  but 
I  think  ic  very  doubtful.  Now  you  see  the  effect  of  that  legislation  is  that  any  person 
may  go  to  the  Crown  and  obtain  a  permit  for  exploration  of  private  lands.  He  has  the 
right  to  go  on  private  lands  and  examine  the  lot,  and  he  may  take  50  acres  of  this  lot, 
measure  it  out,  go  to  the  Commissioner  of  the  Crown  Lands  and  deposit  the  price  which 
he  considers  this  property  is  worth.  There  is  a  minimum  price  fixed  by  the  Act  but  no 
maximum  price.  He  must  deposit  at  least  $5  per  acre.  We  will  take  a  man  who  has 
held  a  mining  property  for  years.  He  believes  by  law  that  it  belongs  to  him.  Another 
man  may  go  and  obtain  a  permit  from  the  Crown,  go  on  to  his  property  and  measure  out 
50  acres,  he  offers  $100,000,  which  this  man  must  take  or  lose  his  property.  That  is  a 
most  outrageous  invasion  of  private  rights.  The  next  point  I  spoke  of  is  whether  this 
tax  (assuming  it  to  be  a  tax),  is  of  such  a  nature  as  to  be  unreasonable  and  against  the 
public  policy  of  the  Dominion.  As  regards  some  mines  it  may  be  said  that  it  is  not 
a  very  heavy  tax,  but  of  course  as  to  its  being  reasonable  or  unreasonable,  that  is 
within  the  right  of  the  legislature  that  has  power  to  pass  the  law  to  say. 

Mr.  Sedgewick — Is  the  3  per  cent  royalty  on  the  gross  value  of  the  output  at  the 
pit's  mouth  1 

Hon.  Mr.  Irvine — Yes.     If  you  get  a  large  quantity  of  minerals  and  for  one  rea- 
son or  another  you  cannot  sell  them,  you  have  got  to  pay  this  3   per  cent  not  only  on 
the  minerals  themselves  but  on  the  cost  of  producing  them. 
Mr.  Sedgewick — Who  determines  the  value? 
Hon.  Mr.  Irvine — They  have  inspectors  who  tax  the  value. 
Mr.  Sedgewick — Have  they  any  principle  upon  which  to  fix  the  value? 
Hon.  Mr.  Irvine — No ;  there   is  no  principle.      There  is   no  doubt  that  this  tax 
weighs  very  heavily  upon  a  large  number  of  the  mining  industries  of  the  country,  and 
more  particularly   with  regard  to   those   industries   where  the  marginal  profit  is  very 
small,  and  the  quantity  produced  very  large  and  a  great  number  of  men  employed.     Of 
course  the  fact  of  a  number  of  men  being  employed  is  included  in  the  small  margin  of  pro- 
fits.  Supposing  a  man  is  working  a  mine,  and  he  with  difficulty  makes  a  very  small  profit. 
If  you  bring  in  a  tax  of  3  per  cent  on  the  gross  output  of  that  mine,  you  may  walk  off 
with  all  his  profits  and  make  him  pay  the  government  something  out  of  his  capital.  Now, 
the  effect  of  this  will  be  to  put  a  stop  to  a  large  number  of  mining  industries  in  which 
the  Dominion  has  a  very  important  interest.     It  is  in  the  interest  of  the  whole  country 
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that  these  industrial  enterprises  should  succeed,  and  if  the  provincial  government  kills 
that  by  putting  on  a  tax,  it  appears  to  me  that  the  Act  is  one  which  the  Dominion 
government  ought  to  disallow. 

Mr.  Sedgewick — If  it  was  perfectly  clear  that  the  object  of  this  provincial  Act 
was  to  kill  a  particular  industry,  the  government  would  perhaps  have  good  grounds  to 
do  so.  We  could  not  disallow  an  Act  because  it  affects  a  particular  industry,  unless 
clearly  shown  that  the  intention  of  the  Act  was  bad  and  was  aimed  at  the  policy  of  the 
government  as  a  whole.  For  instance,  the  legislature  of  Quebec  has  taxed  the  banking 
business  very  seriously,  so  as  to  prejudicially  affect  the  banking  interests,  but  we  could 
not  disallow  that  Act. 

Hon.  Mr.  Irvine — They  put  a  heavy  tax  on  banks,  but  they  did  not  put  anything 
to  seriously  affect  banking  commerce. 

Mr.  Sedgewick — They  have  compelled  insurance  companies  to  take  out  licenses  in 
every  town  in  which  they  are  establisheci.  However,  it  seems  to  me  that  the  imposition 
of  a  3  per  cent  tax  would  not  be  sufficient  to  justify  the  disallowance  of  the  Act. 

Hon.  Mr.  Irvine — But  suppose  it  were  shown  that  in  certain  branches  of  the 
mining  industry  the  effect  of  this  would  be  to  stop  them  altogether  1 

Mr.  Sedgewick — Well,  I  think  that  is  a  matter  for  the  province  to  look  after. 
While  the  Dominion  government  has  a  general  interest  in  the  whole  of  l!he  trade  and 
industries  of  the  country,  I  do  not  think  it  can  interfere  here. 

Hon.  Mr.  Irvine — At  the  last  session  of  the  Dominion  Parliament  all  machinery 
imported  for  mining  purposes  was  put  on  the  free  list — all  not  manufactured  in  Canada. 
Well  now,  that  of  course  was  of  great  assistance,  but  if  the  province  of  Quebec  comes 
in  and  takes  off  the  benefit  of  that  by  levying  a  tax,  they  are  certainly  defeating  the 
object  which  the  Dominion  tried  to  attain  by  taking  off  that  import  tax. 

Mr.  Sedgewick — They  may  do  the  same  thing  by  coming  into  the  market  and 
borrowing  a  lot  of  money.     The  point  is,  where  shall  we  draw  the  line. 

Hon.  Mr.  Irvine — I  think  that  the  government  are  bound  to  disallow  the  Act 
for  the  first  reason  given — the  interference  with  private  rights. 


Deputy  Minister  of  Justice  to  Deputy  Attorney  General  of  Quebec. 

Department  op  Justice,  Ottawa,  2nd  December,  1891. 

Sir, — Adverting  to  my  letter  to  you  of  the  27th  ultimo,  on  the  subject  of  the 
petition  asking  for  the  disallowance  of  the  Quebec  Mining  law  of  1890,  I  beg  to  state 
that  in  considering  the  arguments  of  the  Honourable  the  Attorney- General  and  the 
petitioners,  it  appears  to  the  Minister  of  Justice  that  one  contention  of  the  petitioners 
deserves  further  consideration.     It  may  be  summarized  as  follows  : — 

Whatever  may  be  the  law  with  respect  to  grants  issued  by  the  French  Crown 
before  the  cession  in  which  the  mines  were  not  specifically  granted,  the  substituted 
article  1,425  does  not  correctly  state  the  law  with  respect  to  the  patents  made  by  the 
British  Crown  subsequent  to  the  cession  in  which  the  mines  were  not  expressly  reserved. 
Such  grants,  it  is  contended,  would,  under  the  English  prerogative  law  which  governs 
them,  include  the  mines  and  minerals  other  than  gold  and  silver,  without  their  being 
expressly  mentioned.  In  fact,  it  is  contended  that  the  whole  jurisprudence  of  the 
country  went  to  establish  that  where  lands  were  granted  without  reserve  of  minerals, 
all  baser  metals  became  the  property  of  the  grantee. 

Reading  the  substituted  article  1425  in  connection  with  the  definition  of  the  words 
"  private  lands  "  given  in  the  interpretation  clause  of  the  Act,  it  would  cover  all  lands 
whether  granted  previous  to  1880  or  not,  in  the  grant  of  which  no  mention  is  made  of 
mines  and  minerals.  It,  therefore,  virtually  amounts  to  a  confiscation  of  all  mines  or 
raining  rights  in  such  lands. 

The  Minister  of  Justice  will  be  very  pleased  to  receive  any  observations  which  the 
Honourable  the  Attorney  General  may  see  fit  to  offer  with  respect  to  the  above  points. 
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As  the  time  within  which  the  Act  must  be  reported  upon  will  expire  in  a  few 
days,  I  trust  that  I  may  be  informed  at  once  whether  any  observations  on  these  points 
are  to  be  made. 

I  have,  tfec, 

ROBT.  SEDGEWICK, 

Dep^ity  Minister  of  Justice. 


Hon.  Attorney  General  of  Quebec  to  the  Honourable  the  Minister  of  Justice. 

Quebec,  12th  December,  1891. 

Sir, — I  duly  received  the  letter  of  Mr.  Sedgewick,  Deputy  Minister  of  Justice, 
dated  the  second  December  instant,  in  which  he  states  that,  in  the  matter  of  petition 
asking  for  the  disavowal  of  the  Quebec  Mining  J  jaw  of  1890,  in  considering  the  argu- 
ments of  the  petitioners  and  ray  arguments,  it  appeared  to  you  that  one  contention  of 
the  petitioners  deserved  further  consideration,  which  said  contention  Mr.  Sedgewick  sum- 
marizes as  follows : — 

"  Whatever  may  be  the  law  with  respect  to  grants  issued  by  the  French  Crown 
before  the  cession  in  which  the  mines  were  not  specifically  granted,  the  substituted 
article,  1425  does  not  correctly  state  the  law  with  respect  to  patents  made  by  the 
British  Crown  subsequent  to  the  cession,  in  which  the  mines  were  not  expressly 
reserved.  Such  grants,  it  is  contended,  would,  under  the  English  prerogative  law  which 
governs  them,  include  the  minerals  other  than  gold  and  silver  without  their  being  ex- 
pr  ssly  mentioned.  In  fact  it  is  contended  that  the  whole  jurisprudence  of  a  country 
went  to  establish  that  where  lands  were  granted  without  a  reserve  of  minerals,  all  the 
baser  metals  became  the  property  of  the  grantee." 

"  Reading  the  substituted  article  1425  in  connection  with  the  definition  of  the 
words  "  private  lands,"  given  in  the  interpretation  clause  of  the  Act,  it  would 
cover  all  lands  whether  granted  previous  to  1880  or  not,  in  the  grant  of  which  no 
mention  is  made  of  miiies  and  minerals.  It  therefore  virtually  amounts  to  a  confis- 
cation of  all  mines  or  mining  rights  in  such  lands." 

On  this  point  I  now  beg  to  ofier  the  following  additional  remarks  : 

At  page  2  and  following,  of  my  letter  of  the  31st  July  last,  I  claim  to  have  estab- 
lished that  "according  to  the  old  French  law,  mines  constituted  a  property  distinct  from 
the  soil  which  covered  them,  and  these  properties  belonged  to  the  Crown,  and  did  not 
become  private  property,  except  by  an  express  act  of  the  Sovereign,"  and  that  the  right 
of  ownership  in  mines  which  belonged  to  the  King  of  France  passed,  at  the  cpssion,  to 
the  British  Crown,  (Vide  Treaty  of  Paris,  1763,  section  IV,  panes  61  and  62,  Houston's 
Constitutional  Documents  of  Canada). 

To  avoid  the  consequences  resulting  from  the  application  of  this  rule  the  petitioners 
for  disavowal  now  contend  that,  since  the  cession,  mines  in  this  province  are  no  longer 
subject  to  the  old  French  law,  but  are  governed  by  the  public  law  of  England  relating 
to  prerogatives  of  the  Ciown,  which  confers  to  the  subject  in  whose  lands  they  are  dis- 
covered, all  mines  excepting  mines  of  gold  and  silver,  to  which  by  his  prerogative,  the 
King  is  entitled,  and  the  jurisprudence  of  this  province  is  unanimous  on  this  point. 

This  contention  of  the  petitioners  for  disavowal,  I  hold  to  be  erroneous,  for  the 
following  reasons ; 

The  mineral  estate  (trefonds)  in  a  land,  is  by  nature  an  immovable  property  (2 
Aubrey  vs.  R.  page  11)  and,  as  such,  continued  after  the  cession  of  this  country  to 
England,  to  be  regulated  by  the  laws  in  force  in  this  province,  under  the  French  domi- 
nation, as  modified  by  our  statutes,  which  laws  were  preserved  to  us  by  the  capitulation, 
treaties  and  our  different  Constitutional  Acts. 

The  Quebec  Act,  1774,  section  8,  Houston,  page  93.  The  Constitutional  Act, 
1791,  section  33,  Houston,  on  page  124.  The  Union  Act,  1840,  section  46,  Houston, 
page  168.     The  Confederation  Act  of  1867,  section  129,  Houston,  page  212. 
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The  jurisprudence  of  this  province  is  in  perfect  accord  with  the  doctrine  I  have 
just  laid  down,  as  can  be  ascertained  by  the  holding  in  the  case  of  Regina  vs.  de  Lery  et 
al,  already  cited  in  my  letter  of  tiie  31st  July,  1891,  6  Legal  News,  page  4021 — 
"  1st.  By  the  old  law  of  France  which  is  in  force  in  Canada,  the  right  to  minerals  did 
not  pass  by  a  grant  of  lands,  to  the  grantee  without  special  words,  but  remained  in  the 
Sovereign.  2nd.  The  King  of  England  at  the  cession  succeeded  to  this  right.  3rd. 
The  Sovereign  could  grant  the  right  to  minerals  to  whomsoever  he  pleased,  and  in  such 
case  the  owners  of  the  soil  had  no  right  except  to  an  indemnity  for  any  damages  they 
might  suffer  by  the  mining  operations." 

The  fact  that  the  right  to  mines  is  a  prerogative  of  the  Crown  does  not  prevent  the 
old  French  civil  law,  as  modified  by  our  Statutes,  to  apply  to  mines  in  our  province. 
The  prerogatives  of  the  Crown  are  of  two  kinds;  direct  prerogatives,  and  incidental  or 
minor  prerogatives.     (Bowyer,  Constitutional  Law,  page  134.) 

The  right  to  mines  is  one  of  the  minor  prerogatives. 

Tt  is  quite  true  that  the  direct  prerogatives  of  the  Crown  are  governed  by  the  public 
law  of  England,  but  the  same  does  not  apply  to  the  minor  prerogatives  of  the  Crown  in 
this  province ;  they  are  governed  by  our  civil  law,  which  is  the  Old  French  civil  law 
as  modified  by  our  statutes. 

Chitty,  on  Prerogatives,  page  25,  expresses  himself  as  follows  : 

"  But  in  countries  which,  though  dependent  on  the  British  Crown,  have  different 
and  local  laws  for  their  internal  government,  as  for  instance  the  plantations  or  colonies, 
the  minor  prerogatives  and  interests  of  the  Crown  must  be  regulated  and  governed  by 
the  peculiar  and  estaVjlished  law  of  the  place."     (Idem,  pages  29-30  31). 

Our  courts  have  several  times  applied  this  principle. 

Chief  Justice  Reid,  in  rendering  judgment  on  the  30th  July,  1828,  in  a  case  of  the 
Attorney  General  pro  Rege,  appellant,  and  Jane  Black,  respondent,  expressed  himself  as 
follows  in  the  holding  of  the  case : — 

"  Where  the  greater  rights  and  prerogatives  of  the  Crown  come  in  question,  recourse 
must  be  had  to  the  public  law  of  the  empire,  as  that  alone  by  which  they  can  be  deter- 
mined ;  but  where  its  minor  prerogatives  and  interests  are  in  question,  they  must  be 
regulated  by  the  established  law  of  the  place  where  the  demand  is  made."  In  this  case 
Chief  Justice  Reid  gives  the  following  extract  from  Chitty  : — 

"That  in  the  colonies  and  plantations,  the  minor  prerogatives  and  interests  of  the 
Crown  must  be  regulated  and  governed  by  the  particular  and  established  law  of  the 
place  where  the  demand  is  made,"  and  accordingly,  where  peculiar  laws  and  process  ex- 
ist, as  in  Guernsey  and  Jersey,  the  King  himself,  in  "  seeking  to  recover  his  own  debts 
therein,  must  resort  to  such  laws  for  redress."      (Stuart's   reports,  pages  324,  325,  326.) 

Later  on,  on  the  22nd  December,  1874,  Chief  Justice  Dorion,  on  rendering  the 
judgment  of  the  court  of  appeals  in  the  case  of  Dame  Georgiana  H.  Monk,  esqualite, 
appellant,  and  the  Honourable  G.  Ouimet,  Attorney  General,  pro  Regina,  respondent, 
expressed  himself  as  follows  : — 

"  When  this  colony  passed  under  the  dominion  of  the  Crown  of  England,  the  main- 
tenance of  the  civil  laws  then  in  existence  was  guaranteed  by  treaty.  These  laws,  as  altered 
by  competent  authorities,  are  still  in  force,  and  are  as  binding  on  the  Crown  as  they  are 
upon  any  of  its  subjects,  except  in  cases  where  the  higher  prerogatives,  which  form  part  of 
the  public  law  throughout  the  whole  empire,  are  aft'ected.  The  right  to  be  paid  in 
preference  to  other  creditors  of  a  common  debtor,  does  not  form  part  of  the  higher  pre- 
rogatives of  the  Crown,  which  are  part  of  the  public  law,  butbelong  to  what  are  termed 
the  minor  preiogatives,  those  which  are  not  essential  to  the  supremacy  of  the  Crown, 
and  which  are  controlled  by  the  private  or  municipal  law  of  that  part  of  the  empire  where 
they  are  claimed. 

Vide  also  Chitty  on  Prerogatives,  25,  29,  31  ;  Chambers  Colonial  Opinions,  88,  and 
Attorney  General  and  Black,  Stuart's  Reports  324,  where  this  rule  has  been  followed." 

I  respectfully  submit  that  the  above  authorities  establish  beyond  doubt  that,  in  our 
province,  mines  are  regulated  by  the  old  French  civil  law,  as  modified  by  our  statutes. 

The  contention  of  the  petitioners  for  the  disavowal,  that  our  courts  have  invariably 
held  that  the  ownership  of  mines  on  lands  granted  in  1880,  without  reserve  of  mines 
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thereon  by  the  Crown,  belong  to  the  surface  owners,  is  absolutely  unfounded.  The 
petitioners  do  not  cite  a  solitary  decision  in  support  of  this  alleged  jurisprudence,  for  the 
obvious  reason  that  no  such  decision  exists.  The  few  reported  decisions  on  this  question, 
amongst  which  that  of  Regina  vs.  deLery,  already  cited,  absolutely  lay  down  a  doctrine 
contrary  to  that  claimed  by  the  petitioners. 

Wherefore,  I  respectfully  persist  in  praying  that  the  petition  of  A.  Morrison  and 
others,  for  the  disavowal  of  the  Quebec  Mining  Act,  54  Vic,  chap.  15,  be  dismissed. 

I  have,  (fee, 

J.  K  ROBIDOUX, 

Attorney  General. 

The  Hon.  the  Minister  of  Justice  to  Honourable  Attorney  General  of  Quebec. 

Department  of  Justice,  Ottawa,  16th  December,  1891. 

My  DEAR  Attorney  General, — lam  much  obliged  for  your  letter  of  the  12th 
instant,  having  reference  to  the  petition  for  the  disallowance  of  the  Quebec  Mining 
Law  of  1890. 

Will  you  permit  me  to  say  that  I  am  still  far  from  being  convinced  that  Crown 
grants  in  your  province  since  the  cession  have  the  limited  effect  which  you  claim  they 
have,  and  I  am  likewise  somewhat  in  doubt  as  to  the  limited  character  of  Crown  grants 
issued  prior  to  the  cession.  The  statute  under  consideration  makes  the  statement  "  that 
it  is  admitted  that  mines,  whether  upon  public  or  private  lands,  belong  to  the  Crown."  If 
the  legislation  in  question  were  really  based  upon  an  admission,  it  ought  to  appear  that 
the  person  making  the  admission  had  authority  to  make  it  from  those  who  would  be 
affected  by  it.  It  seems  clear,  however,  both  from  the  statute  itself  and  from  the  cor- 
respondence, that  your  legislature  intended  to  legislate  in  respect  only  to  mines  which, 
as  a  matter  of  fact,  belong  to  the  Crown.  I  may  be  excused  for  suggesting  that  all  diili- 
cuity  might  be  removed  by  an  amendment  making  it  clear  that  the  Act  only  applied  to 
mines  and  minerals  which  belonged  to  the  Crown,  without  making  any  specific  declara- 
tion that  this  includes  all  minerals  in  lands  granted  by  the  Crown,  although  not  specific- 
ally reserved.  In  that  case  the  legal  questions  which  have  been  raised,  and  in  respect 
of  which  there  may,  I  think,  be  considerable  doubt,  would  be  left  for  determination  by 
the  courts.  Such  an  amendment,  it  appears  to  me,  while  in  no  wise  impairing  the  just 
rights  of  the  province,  would  remove  any  objection  to  the  Act  on  the  ground  of  its 
being  a  confiscation  of  existing  private  rights,  as  claimed  by  the  petitioners.  An  assur- 
ance from  you  that  your  government,  at  the  next  session  of  the  legislature,  would  pro- 
mote an  amendment  to  the  effect  suggested,  would  materially  aid  me  in  making  my 
report  to  his  Excellency  in  Council  on  the  subject  of  the  Quebec  legislation  of  last 
session. 

Faithfully  yours, 

J.  S.  D.  THOMPSON. 

The  Hon.  the  Minister  of  Justice  to  Honourable  Attorney  General  of  Quebec. 

Department  op  Justice,  Ottawa,  22nd  December,  1891. 

My  dear  Attorney  General, — I  beg  to  inclose  you  copies  of  certain  papers  and 
correspondence  having  reference  to  the  disallowance  of  the  Quebec  Mining  Act  of  last 
session  of  your  legislature.  You  will  observe  that  my  last  letter  to  your  predecessor 
was  written  on  or  about  the  day  when  he  ceased  to  be  Attorney  General,  and  I  have 
not  received  any  reply  from  him.  I  send  the  whole  correspondence  to  you  in  the  hope 
that  I  may  be  able  to  obtain  from  you  at  an  early  date  an  assurance  that  the  Act  wil 
be  amended  at  the  next  sitting  of  your  legislature  in  the  manner  I  have  suggested. 

Yours  faithfully, 

J.  S.  D.  THOMPSON. 
29 
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Honourable  Attorney  General  of  Quebec  to  the  Hon.  the  Minister  of  Justice. 

Department  of  Attorney  General,  Quebec,  8th  January,  1892. 

My  dear  Sir  John, — Referring  to  your  letter  of  the  16th  December  last,  addressed 
to  the  Attorney  General  of  this  province  and  having  reference  to  the  petition  for  the 
disavowal  of  the  Quebec  Mining  Law  of  1890 ;  after  having  submitted  the  same  to  my 
colleagues,  I  am  authorized  to  inform  you  that  we  have  come  to  the  following  conclusion 
as  regards  the  proposal  you  made  in  the  above-mentioned  letter  in  the  following  terms  : — 

"  I  may  be  excused  for  suggesting  that  all  difficulties  might  be  removed  by  an 
amendment  making  it  clear  that  the  Act  only  applied  to  mines  and  minerals  which 
belong  to  the  Crown  although  not  specifically  reserved.  In  that  case  the  legal  ques- 
tions which  have  been  raised  and  in  respect  of  which  there  may,  I  think,  be  considerable 
doubt,  would  be  left  for  determination  by  the  courts." 

Without  in  any  way  waiving  any  rights  this  province  may  have  to  legislate  on  this 
matter,  and  without  prejudice  to  said  rights,  this  government  pledges  itself  to  promote 
at  the  next  session  of  the  legislature  of  this  province  an  amendment  to  the  said  Quebec 
Mining  Law  of  1890,  to  the  effect  suggested  by  you,  as  above. 

Should  you  not  find  this  letter  a  sufficient  assurance  to  enable  you  to  make  your 
report  to  his  Excellency  the  Governor  General  in  Council  on  the  subject  of  the  Quebec 
legislation  of  the  last  session,  this  government  is  ready  to  pass  an  Order  in  Council  to  the 
same  efTect. 

I  remain,  yours  very  truly, 

T.  CHASE  CASGRAIN, 

Attorney  General. 


Report  of  the  Honourable   the   Minister  of  Justice,    approved  by   His  Excellency  the 
Governor  General  in  Council  on  the  12th  January,  1892. 

Department  op  Justice,  Ottawa,  8th  January,  1892. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  on  two  Acts  (chapters  15  and  22)  passed 
by  the  legislature  of  the  province  of  Quebec  in  the  session  held  in  the  year  1890,  as 
follows  : — 

Chapter  15.  An  Act  to  amend  and  consolidate  the  Mining  Law. 

This  Act  is  a  consolidation  and  amendment  of  the  statute  law  of  the  province  of 
Quebec  in  relation  to  mines.  It  purports  to  impose  a  royalty  upon  the  mines  therein 
mentioned,  the  royalty  upon  gold  and  silver  being  2-|-  per  cent  on  the  gross  weight,  and 
on  the  other  minerals  3  per  cent  on  the  merchantable  value.  The  Act  contains  the 
following  clauses  : 

1425.  "  As  it  is  admitted  that  mines,  whether  upon  public  or  private  lands,  belong 
to  the  Crown,  any  person  discovering  a  mine  may  purchase  the  same  by  complying  with 
the  provisions  of  this  section." 

"  Upon  private  lands,  the  occupant  of  the  surface  has  the  first  right  to  purchase 
such  mine  upon  the  conditions  imposed  by  law  and  the  regulations  " ;  and  section  8 
(1421)  provides  that  "  the  words  '  private  lands'  designate  all  lands  conceded  or  other- 
wise alienated  by  the  Crown,  other  than  mining  concessions  or  lands  conceded  by  the 
Crown  as  such." 

The  undersigned  has  annexed  to  this  report  a  petition,  addressed  to  your  Excel- 
lency from  a  number  of  gentlemen  interested  in  mining  lands,  together  with  correspond- 
ence between  himself  and  the  Attorney  General  of  the  province  of  Quebec  having  refer- 
ence to  the  prayer  of  that  petition. 
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In  view  of  the  assurance  contained  in  the  communication,  dated  the  8th  instant, 
from  the  Hon.  Mr.  Attorney  General  Casgrain,  the  undersigned  has  the  honour  to  re- 
commend that  this  Act  be  left  to  its  operation. 

Chapter  22.  An  Act  respecting  the  Court  of  Queen's  Bench  (Crown  side.) 

This  Act  after  reciting  that  "  the  number  of  judges  who  now  compose  the  Court  of 
Queen's  Bench  in  the  province  is  insufficient  for  the  effectual  administration  of  civil  and 
criminal  justice  within  their  jurisdiction,"  and  that  "it  is  advisable  that  two  additional 
judges  be  appointed  for  the  said  Court,"  provides  that,  hereafter,  the  Court  of  Queen's 
Bench  shall  bo  composed  of  eight  judges  instead  of  six. 

Although  recommending  that  the  said  Act  be  left  to  its  operation,  the  undersigned 
does  not  concur  in  the  statement  contained  in  the  preamble  above  referred  to,  as  to  the 
insufficiency  of  the  Court  of  Queen's  Bench  to  perform  its  functions  as  at  present  consti- 
tuted, and  this  report,  if  approved,  is  not  to  be  taken  as  an  expression  of  opinion  on 
behalf  of  your  Excellency's  government  that  the  appointments  provided  for  by  the  Act 
should  be  made. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


29^ 
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QUEBEC  LEGISLATION,  1891. 

Note. — Owing  to  the  dismissal  of  the  Executive  Council,  by  his  Honour  the  Lieu- 
tenant-Governor of  Quebec,  no  session  of  the  legislature  of  that  province  was  held  in 
1891. 

I 

QUEBEC,  55th-56th  VICTORIA,  1892. 

(1st  Session — 8th  Legislature.) 
His  Honour  the  Lieutenant-Governor  of  Quebec  to  the  Honourable  the  Secretary  of  State  : 

Government  House,  Quebec,  5th  July,  1892. 

Sir, — I  have  the  honour  to  report  to  his  Excellency  the  Governor  General  in 
Council  that  I  have  again  reserved,  for  the  signification  of  his  Excellency's  pleasure,  a 
bill  entitled  "  An  Act  to  legalize  the  marriage  of  Henri  Aime  Bourassa  and  Dame 
Purissima  Robert."  I  beg  to  refer  you  to  my  previous  report  dated  30th  April,  1890, 
about  this  bill,  which  has  the  same  wording  as  the  one  previously  reserved  and  reported 
upon  as  above.  I  am  further  informed  that  the  object  of  this  bill  is  to  secure  for  the 
child  of  the  said  Aime  Bourassa  and  Purissima  Robert  a  share  in  the  intestate  estate 
of  an  uncle  ;  and  this  gives  the  bill  the  nature  of  post  facto  legislation  which  would  be 
unjust. 

T  have  also  to  report  that  I  have  reserved  another  bill  entitled  "  An  Act  to  incor- 
porate La  Banque  Hypothecaire  Canadienne,"  for  the  following  reasons :  The  British 
North  America  Act  1867,  has  given  to  the  Dominion  Parliament  alone  the  power  to 
legislate  on  "  Banking  and  the  incorporation  of  Banks" — s.  91,  ss.  15.  Although,  from 
the  reading  of  the  bill,  this  company  may  not  be  classified  as  a  bank,  its  title.  La  Banque 
Hypothecaire  Canadienne,  is  apt  to  create  confusion  and  lead  the  public  to  the  assump- 
tion that  this  company  is  operating  as  a  bank  under  a  Dominion  Charter.  This,  it 
seems  is  an  objectionable  feature. 

I  will  feel  much  obliged  by  being  acquainted  with  the  action  of  the  Honourable  the 
Privy  Council  in  this  matter. 

I  have,  etc., 

A.  R.  ANGERS, 

Lieutenant-Governor. 


The  Canadian  Bankers^  Association  to  the  Hon.  the  Minister  of  Justice. 

Canadian  Bankers'  Association,  Montreal,  7th  July,  1892. 

Sir, — We  are  advised  that  his  Honour  Lieutenant-Governor  Angers  has  reserved 
his  sanction  to  the  Assembly  Bill  36,  passed  at  the  recent  session  of  the  Quebec  legisla- 
ture, entitled  "  An  Act  to  incorporate  La  Banque  Hypothecaire  Canadienne,"  and  has 
referred  the  same  to  the  federal  authorities. 

As  the  time  has  gone  by  for  opposing  the  measure  at  Quebec  we  now  beg  to  express 
our  objection  to  the  Act  direct  to  your  department,  as  follows,  and  shall  be  glad  to  be 
informed  whether  such  a  fctatement  of  our  objections  is  sufficient,  or  whether  it  is 
incumbent  upon  us  to  address  a  formal  memorial  to  the  government  in  the  premises  : 

1st.  We  object  to  the  word  "Banque"  in  the  proposed  title  of  the  corporation,  as 
being  a  violation  of  clause  No.  100  of  the  Bank  Act ; 

2nd.  We  object  to  their  being  granted  under  clause  3,  title  II,  power  to  loan 
otherwise  than  on  hypothec  to  town  or  rural  corporations  ;  clause  6,  title  II,  power  to 
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make  loans  to  the  government  of  the  province  ;  clause  8,  title  II,  power  to  receive  with 
or  without  interest,  moneys,  securities  and  bullion ;  clause  9,  title  II,  power  to  lend  on 
security  of  warrants. 

The  preamble  of  the  Act  also  refers  to  loaning  on  warrants  and  bills  of  lading. 

All  of  these  powers,  we  claim,  are  banking  powers  which  cannot  be  granted  to  any 
corporation  by  the  provincial  legislature,  and  we  now  petition  that  the  Act  be  dis- 
allowed as  it  stands. 

I  am,  (fee, 

G.  HAGUE, 

President. 


Petition  of  the  Canadian  Bankers'  Association. 

To  the  Bight  Honourable  Sir  Frederick  Arthur  Stanley,   G.C.B.,  Governor  General  of 
Canada,  in  Council  : 

May  it  please  Your  Excellency  : 

The  memorial  of  the  Canadian  Bankers'  Association  acting  and  represented  by 
their  President  and  Secretary-Treasurer. 
Humbly  showeth : — 

1.  That  your  memorialists  comprise  thirty-three  (33)  out  of  the  total  number  of 
thirty -nine  (39)  banks  chartered  under  the  Bank  Act,  and  represent  an  aggregate  paid- 
up  capital  of  over  fifty-nine  millions  of  dollars. 

2.  That  your  memorialists  have  taken  cognizance  of  a  certain  bill,  known  as 
Assembly  Bill  No.  36,  passed  at  the  recent  session  of  the  legislature  of  Quebec,  entit- 
led "An  Act  to  incorporate  La  Banque  Hypothecaire  Canadienne." 

3.  That  his  Honour  the  Lieutenant-Governor  has  reserved  his  sanction  to  the  said 
bill,  and  is  about  to  transmit  the  same  to  the  Federal  government  at  Ottawa  for  con- 
sideration ; 

4.  That  your  memorialists  humbly  urge  that  the  several  persons  praying  for  the 
Act  of  Incorporation  and  using  the  title  "  Banque  ",  are  thereby  guilty  of  the  offence 
against  the  "  Bank  Act "  named  in  clause  No.  100  of  the  Act ; 

»5.  That  in  the  preamble  of  the  said  Assembly  Bill  No.  36,  power  is  named  to  loan 
on  warrants  and  bills  of  lading; 

6.  That  under  clause  3  of  section  5,  title  II,  of  said  Assembly  Bill,  power  is  asked 
to  loan  otherwise  than  hypothecs,  to  town,  rural  or  other  corporations  ; 

7.  That  under  clause  6  of  section  5,  title  II,  power  is  asked  to  make  loans  to  the 
government  of  the  province  ; 

8.  That  under  clause  of  section  5,  title  II,  power  is  asked  to  receive,  with  or  with- 
out interest,  moneys,  securities  and  bullion  ; 

9.  That  under  clause  9  of  section  5,  title  II,  power  is  asked  to  lend  on  security  of 

> warrants ; 
10.  That  these  privileges  enumerated  in  paragraphs  Nos.  5,  6,  7,  8  and  9  of  this 
present  memorial,  are  banking  privileges  which  are  not  within  the  rights  of  the  provin- 
cial legislature  to  confer ; 
Wherefore  your  memorialists  humbly  pray   that  the  said  Act  of  Incorporation  of 
La  Banque  Hypothecaire  Canadienne  be  disallowed. 

And  your  memorialists  will  ever  pray.  Dated  at  Montreal  this  16th  day  of  July, 
1892. 

On  behalf  of  the  Executive  Council.     For  the  Canadian  Bankers'  Association. 

G.  HAGUE,  President. 

W.  W.  L.  CHIPMAN,  Sec.-Treas. 
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Report  of  the  Honourable  the  Minister  of  Justice,    approved  by  His  Excellency    the 
Governor  General  in  Council  on  the  1st  March,  1893. 

Department  of  Justice,  Ottawa,  16th  February,  1893. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  had  referred  to  him  two  bills  passed  by  both  houses  of  the 
legislature  of  the  province  of  Quebec,  during  the  session  of  1892,  intituled  respectively  : 
an  Act  to  incorporate  the  "  Credit  Canadien,"  and  an  Act  to  legalize  the  "  Marriage 
and  contract  of  marriage  of  Henri  Aime  Bourassa  and  Dame  Purissima  Robert,"  but 
reserved  by  his  Honour  the  Lieutenant-Governor  for  the  signification  of  your 
Excellency's  pleasure  thereon. 

It  would  seem  that  this  action  in  respect  to  these  Bills  is  due  to  some  doubt  as  to 
whether  they  were  within  the  legislative  authority  of  a  provincial  legislature. 

Should  the  bills  be  passed  as  statutes  of  the  province,  the  undersigned  may  have 
an  opportunity  of  considering  the  questions  involved,  but  for  the  present  he  recommends 
that  your  Excellency  take  no  action  in  respect  thereto,  and  that  his  Honour  the 
Lieutenant-Governor  of  the  province  of  Quebec  be  so  informed 

Respectfully  submitted,  ^ 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report    of   the   Honourable    the  Minister   of  Justice,  approved  hy   His   Excellency   the 
Governor  General  in  Council  on  the  2nd  June,  1893. 

Department  of  Justice,  Ottawa,  18th  May,  1893. 

To  His  Excellency  the  Governor  General  in  Council. 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed  by 
the  legislature  of  the  province  of  Quebec,  in  the  session  thereof  held  in  the  55th  and  56th 
years  of  Her  Majesty's  reign  (1892),  the  chapters  of  which  are  contained  in 
the  annexed  schedule — received  by  the  Secretaiy  of  State  for  Canada  on  the  15th  day 
of  August,  1892  ;  and  he  is  of  opinion  that  they  are  unobjectionable,  and  may  be  left 
to  their  operation. 

Respectfully  submitted. 

J.  A.  OUIMET, 

Acting  Minister  of  Justice. 

Schedule. 
Chapters  1  to  55,  59  to  73,  75  to  115. 

Report  of  the  Honourable  the  Minister  of  .Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  2nd  June,  1893. 

Department  of  Justice,  Ottawa,  18th  May,  1893. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  of  the  legisla- 
ture of  the  province  of  Quebec,  passed  in  the  session  thereof,  held  in  the  55th  and  56th 
years  of  Her  Majesty's  reign  (1892),  certified  copies  of  which  were  received  by  the 
Secretary  of  State  of  Canada  on  the  15th  day  of  August,  1892. 
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Chapter  56.   "  An  Act  to  consolidate  the  various  Acts  affecting  the  incorporation  of 

the  town  of  Iberville." 

Chapter  57.  "  An  Act  to  incorporate  the  town  of  Cookshire." 
Chapter  58.  "  An  Act  to  incorporate  the  town  of  Scotstown." 
In  recommending  that  these  Acts  be  left  to  their  operation,  the  undersigned  must 

not  be  understood  as  indicating  that  all  the  powers  and  authority  which  by  them  are 

conferred  upon  municipal  institutions  in  respect  to  their  power  of  passing  by-laws,  are 

within  the  legislative  competency  of  a  provincial  legislature. 

Chapter  74.  An  Act  to  incorporate  the  Quebec  Exposition  Company." 

Section  14   of  this  Act  provides  that  whoever  wilfully  and  maliciously  damages  or 

destroys  anything  on  the  exhibition  grounds  shall  be  liable  to  a  fine. 

The  undersigned  is  of  opinion  that  this  provision  is  tdtra  vires  of  the  provincial 

legislature,  and  entrenches  upon  those  provisions  of  the  criminal  law  of  Canada  which 

deal  with  malicious  injuries  to  property.     He   respectfully  recommends,   however,  that 

the  Act  be  left  to  its  operation. 

Respectfully  submitted. 

J.  A.  GUI  MET, 

Acting  Minister  of  Justice. 


460  QUEBEC   LEGISLATION 


QUEBEC— 56th  VICTORIA  1893. 

(2nd  Session. — 8th  Legislature.) 

Report  of  the    Honourable  the  Minister  of  Justice,    approved  hy  His    Excellency    the 
Governor  General  in  Council  on  the  28th  February,  1894- 

Department  of  Justice,  Ottawa,  12th  February,  1894. 
To  His  Excellency  tlie  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  province  of  Quebec  in  the  fifty-sixth  year  of  Her  Majesty's 
reign  (1893) — the  chapters  of  which  are  contained  in  the  annexed  schedule — received 
by  the  Secretary  of  State  for  Canada  on  the  7th  day  of  March,  1893  ;  and  he  is  of 
opinion  that  they  are  unobjectionable,  and  may  be  left  to  their  operation. 
Chapter  76  has  been  reserved  for  a  separate  report. 

The  undersigned  also  recommends  that  if  this  report  be  approved,  a  copy  of  the 
same,  with  a  copy  of  the  schedule  of  the  Titles  of  the  Acts,  be  sent  to  the  Lieutenant- 
Governor  of  the  province  for  his  information. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Schedule 

Chapters  1  to  75,  77  to  101  inclusive. 


Report   of  the  Honourable   the  Minister  of  Justice,   approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  28th  February,  1894- 

Department  of  Justice,  Ottawa,  12th  February,  1894. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  Chapter  76,  passed  by  the  legisla- 
ture of  the  province  of  Quebec,  in  the  fifty-sixth  year  of  Her  Majesty's  reign  (1893), 
as  follows : — 

"  Chapter  76. — An  Act  to  incorporate  the  Compagnie  Hypoth^caire." 

The  company  is  incorporated,  among  other  objects,  for  the  purpose  of  loaning 
money  upon  immovables  situated  in  the  province  of  Quebec,  and  upon  other  securities. 

By  sections  6,  7  and  8  it  is  provided  as  follows : — 

"  6.  The  partnership  may  create  and  issue  obligations  representing  its  operations, 
comprising  loans  to  private  individuals,  to  municipal  or  school  corporations,  to  fabriques 
and  church  trustees,  public  securities,  bonds  and  debentures  of  municipal  and  school 
corporations  on  hand,  and  others  not  described  herein. 

"  7.  The  obligations  created  by  the  partnership  shall  be  divided  into  six  cate- 
gories : — 

"  1.  Those  redeemable  at  par,  with  a  fixed  term  for  redemption,  without  prizes  ; 

"  2.  Those  redeemable  at  par,  within  a  definite  delay,  without  any  period  being 
fixed  for  their  redemption  before  such  delay,  and  by  means  of  a  drawing  of  numbers, 
without  prizes ; 
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"  3.  Those  redeemable  with  premiums  at  a  fixed  term  for  redemption,  without 
prizes ; 

"  4.  Those  redeemable  at  par,  with  a  right  to  participate  in  prizes,  within  a  definite 
delay,  without  any  period  being  fixed  for  their  redemption  before  such  delay,  and  by 
means  of  a  drawing  of  numbers. 

"  5.  Those  redeemable  with  a  premium,  within  a  definite  delay,  without  any  period 
being  fixed  for  their  redemption  before  such  delay,  and  by  means  of  a  drawing  of  num- 
bers without  prizes. 

"  6.  Those  redeemable  at  par,  with  a  premium  and  a  right  to  participate  in  prizes, 
within  a  definite  delay,  without  a  period  being  fixed  for  their  redemption  before  such 
delay,  and  by  means  of  a  drawing  of  numbers.  The  board  of  management  shall  deter- 
mine the  duration  of  the  delay  and  the  date  of  the  drawing." 

"  8.  Prizes  and  premiums  attached  to  such  obligations  and  payable  when  they  shall 
be  withdrawn  from  circulation  shall  not  exceed  2  per  cent  per  annum  on  the  capital 
represented  by  the  series  of  such  obligations ;  and  the  aggregate  amount  of  the  interest 
and  of  the  percentage  for  prizes  or  premiums,  shall  not  exceed  the  rate  of  interest 
authorized  by  the  laws  in  force  in  the  province  of  Quebec.  The  board  of  management 
shall  determine  the  importance  and  the  method  of  apportionment  thereof." 

These  provisions  appear  to  the  undersigned  to  contemplate  such  a  disposal  of  money 
by  lot  as  would  be  illegal  under  section  205  of  the  Criminal  Code.  The  provincial 
legislature  has,  of  course,  no  power  to  authorize  any  Act  which  has  been  constituted  an 
ofience  by  Parliament.  There  may,  however,  be  room  for  the  exercise  of  the  power 
conferred  upon  the  company  without  any  infringement  of  the  section  of  the  Criminal 
Code  referred  to,  and  any  question  which  may  arise  as  to  the  legality  of  the  company's 
business  may  be  conveniently  left  to  the  determination  of  the  courts. 

The  undersigned  recommends,  therefore,  that  the  Act  be  left  to  its  operation. 

The  undersigned  further  recommends  that,  if  this  report  be  approved,  a  copy  of  the 
same  be  sent  to  the  Lieutenant-Governor  of  the  province  for  his  information. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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QUEBEC— 57th  VICTORIA,  1894. 

(3rd  Session,  8th  Legislature.) 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  9th  October,  1894- 

Department  of  Justice,  Ottawa,  11th  September,  1894, 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed  by 
the  legislature  of  the  province  of  Quebec,  in  the  57th  year  of  Her  Majesty's  reign  (1894), 
— the  chapters  of  which  are  contained  in  the  annexed  schedule — received  by  the  Secretary 
of  State  for  Canada  on  the  23rd  day  of  January,  1894,  and  he  is  of  opinion  that  they 
are  unobjectionable  and  may  be  left  to  their  operation. 

The  remainia<?  Acts  have  been  reserved  for  a  separate  report. 

The  undersigned  also  recommends  that  if  this  report  be  approved,  a  copy  of  the 
same,  with  a  copy  of  the  schedule  of  the  titles  of  the  Acts,  be  sent  to  the  Lieutenant- 
Governor  of  the  province  for  his  information. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Schedule. 
Chapters  1  to  49,  51  to  58,  60  to  62,  64,  65,  67  to  70,  72  to  74,  76  to  82,  84  to  106. 


Report  of  the  Honourable    the    Minister   of  Justice,    approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  9th  October,  J894- 

Department  of  Justice,  Ottawa,  12th  September,  1894. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts,  passed  by  the 
legislature  of  the  province  of  Quebec,  in  the  57th  year  of  Her  Majesty's  reign  (1894), 
received  by  the  Secretary  of  State  for  Canada,  on  the  23rd  day  of  January,  1894,  as 
follows  : — 

Chapter  50.   "  An  Act  respecting  the  early  closing  of  shops." 

This  statute  provides  that  in  every  city  and  town  the  municipal  council  may  make 
by-laws,  fixing  the  time  for  closing  nnd  opening  of  stores,  within  the  municipality,  the 
hours  to  be  so  fixed,  not  being  earlier  than  7  o'clock  in  the  evening,  nor  later  than  7 
o'clock  in  the  morning. 

It  has  been  represented  to  the  undersigned  that  this  enactment  is  "  an  encroachment 
on  the  powers  of  the  Dominion  Parliament  to  regulate  trade  and  commerce,"  and  that 
"  such  a  matter  has  no  connection  with  municipal  institutions,  nor  can  it  be  said  to  be 
legitimately  within  the  subjects  of  police  regulation." 

The  enactment  does  not,  however,  in  the  opinion  of  the  undersigned,  come  within 
any  of  the  powers  assigned  to  Parliament  by  the  British  North  America  Act,  but  rather 
is  a  matter  exclusively  for  provincial  legislation,  undei  one  or  all  of  the  following 
subjects  mentioned  in  section  92  of  that  Act. 
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"  Municipal  institutions  in  the  province.  Property  and  civil  rights  in  the  province. 
Generally  all  matters  of  a  merely  local  or  private  nature  in  the  province." 

The  undersigned  considers  the  statute  unobjectionable,  and  that  it  should  be  left  to 
its  operation. 

Chapter  59,  "An  Act  to  amend  the  various  Acts  relating  to  the  corporation  of  the 
city  of  Three  Rivers." 

By  section  14  of  this  Act  it  is  provided  that  the  council  shall  have  power  to  make 
By-laws  "  To  prevent  obstructions  of  any  nature  whatsoever  in  the  streets,  and  to  compel 
every  railway  company  to  put  up  gates  with  keepers,  at  its  own  expense,  on  the  roads 
and  streets  crossed  by  such  railway  in  the  city,  and  impose  a  fine  of  twenty  dollars  for 
each  day  that  it  refuses  or  neglects  to  do  so,  after  being  thereunto  duly  required  ; 

"  To  prevent  the  obstruction  of  its  streets  by  railway  cars,  locomotives  and  engines, 
and  impose  on  every  railway  company  or  its  employees,  a  tine  not  exceeding  twenty 
dollars,  for  each  infringement  of  the  by-laws  in  that  respect." 

Chapter  63,  "  An  Act  to  consolidate  the  Acts  respecting  the  corporation  of  the 
town  of  Salaberry  of  Valleyfield." 

By  sections  148,  149,  and  197  it  is  provided  that  the  council  may  make  by-laws  to 
"compel  all  railway  companies  to  make,  construct  and  maintain,  at  all  hours  of  the  day 
and  night,  such  gates,  fences  or  other  works,  as  may  be  deemed  necessary  for  the  pro- 
tection of  the  citizens,  vehicles  and  animals  passing  through  such  streets  or  public 
places :  and  all  such  companies  shall  be  liable  to  such  penalty  as  the  company  may 
impose." 

149  :  "  To  prevent  the  obstruction  of  the  streets  by  railways,  cars  or  trains  of  c  irs, 
locomotives  or  other  engines  of  railway  companies,  and  determine  what  precautions  the 
conluctors,  engine-driver.s  or  stokers  of  such  trains,  cars  or  engines  shall  take,  when 
crossing  or  about  to  cross  the  streets  in  the  town,  and  impose  on  the  company  a  fine  for 
each  infringement  of  the  by-laws  passed  for  that  purpose," 

197:  "  Subject  to  the  provisions  of  the  general  laws  respecting  railways,  compel 
railway  companies  to  keep  in  order  the  streets,  portions  of  streets  and  public  squares 
through  which  their  trains  run,  in  such  manner  as  the  council  by  resolution,  or  the  town 
inspector,  may  indicate." 

"If  such  companies  neglect  or  refuse  to  do  such  work,  the  council  may  have  the 
same  done,  and  recover  the  amount  thereof  from  such  companies  in  default." 

The  undersigned  observes  that  the  Railway  Act  mentions  the  precautions  which 
are  to  be  adopted  upon  streets  and  crossings  by  railway  companies  under  the  legislative 
authority  of  Canada,  and  otherwise  defines  the  statutory  duties  and  obligations  of  such 
companies  to  the  public  and  the  municipalities  through  which  their  railways  pass,  and 
it  is  not  competent  for  a  provincial  legislature  to  legislate  with  regard  to  that  subject. 

The  several  sections  above  referred  to  are,  however,  applicable  to  provincial  rail- 
ways, and  it  does  not  appear  to  the  undersigned  that  they  are  intended  to  have  any 
more  extended  application.  If,  however,  such  provisions  can  be  construed  as  intended 
to  extend  to  railways  under  Dominion  control,  the  companies  thereby  effected  would 
have  a  remedy  in  the  courts  ;  and  the  undersigned,  therefore,  does  not  consider  that 
with  regard  to  these  statutes,  the  power  of  disallowance  should  be  exercised. 

Chapter  66  :  "  An  Act  to  amend  and  consolidate  the  charter  of  the  town  of 
Chicoutimi." 

By  section  61,  paragraph  (c)  it  is  provided  that  the  council  shall  have  power  to 
make  by-laws  "  for  the  maintenance  of  good  order,  for  the  preservation  of  good  morals, 
the  closing  and  suppression  of  any  disorderly  house  or  building,  whatsoever,  for  punish- 
ing the  occupants  of  such  house  or  building,  and  the  persons  who  frequent  the  same." 

The  undersigned  refers  to  sections  198  and  .'^07  of  the  Criminal  Code,  which  provide 
for  the  punishment  o?  keepers  and  occupants  of  disorderly  houses,  and  states  that  this 
paragraph  appears  to  contemplate  the  punishment  of  such  offenders  V)y  virtue  of  a 
municipal  by-law.  To  that  extent  the  enactment  is  beyond  the  power  of  the  provincial 
legislature.  It  appears  to  the  undersigned,  however,  that  by-laws  might  be  framed 
under  the  paragraph  in  question,  which  would  not  be  open  to  objection,  and  the  courts 
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would  afford  a  remedy  as  to  any  by-law  which  might  properly  be  considered  ultra  vires. 
The  remaining  provisions  of  the  statute  in  question  appear  to  be  unobjectionable. 

Chapter  71  :  "  An  Act  to  amend  the  Act  44-45  Victoria,  chapter  44,  incorporating 
the  Quebec,  Montmorency  and  Charlevoix  Railway  Company  and  amendments  thereto, 
and  granting  additional  powers  to  the  said  company." 

By  section  6  the  company  is  empowered  to  build,  or  charter,  and  operate,  steam  or 
other  vessels  on  the  St.  Lawrence  and  Saguenay  River  and  all  other  lakes  and  rivers 
touched  by  the  said  railway. 

The  undersigned  desires  to  point  out  that  the  provincial  legislature  could  not  em- 
power the  company  to  build  or  operate  vessels  on  waters  beyond  the  limits  of  the 
province.  The  section  referred  to  is,  nevertheless,  broad  enough  in  its  terms  to  authorize 
the  company  to  build  and  operate  vessels  upon  any  part  of  the  St.  Lawrence  and  other 
rivers  and  lakes  touched  by  the  railway,  even  although  not  within  the  province. 

The  undersigned  recommends  that  this  objection  be  called  to  the  attention  of  the 
government  of  the  province,  in  order  that  the  authority  intended  to  be  conferred  by  the 
section  may  be  so  limited  by  amendment,  as  not  to  exceed  that  which  the  legislature  has 
power  to  grant. 

Chapter  75  :     "  An  Act  to  incorporate  '  The  Merchants'  Fire  Insurance  Company." 

By  section  11,  it  is  provided  that  "  the  company  may  insure,  against  fire,  mov- 
ables and  immovables  of  all  kinds  within  the  limits  of  the  province,  on  such  conditions 
as  it  may  deem  expedient,  re-insure  its  risks  and  those  of  other  companies,  and  generally 
do  all  other  transactions  and  things  necessary  for  obtaining  the  object  of  its  incorporation, 
having  deposited,  with  the  provincial  treasury  the  sum  of  825,000  as  a  guarantee  or  a 
security  for  the  policy  holders  in  the  said  company." 

The  undersigned  construes  this  section  as  merely  intended  to  define  the  conditions 
under  which,  so  far  as  provincial  authority  is  concerned,  the  company  can  be  authorized 
to  carry  on  business,  and  not  as  intended  to  authorize  the  company  to  disregard  any 
of  those  provisions  of  the  Insurance  Act  with  which  it  will  be  necessary  for  it  to  comply, 
before  engaging  in  the  business  of  insurance,  it  being  obviously  beyond  the  power  of 
the  legislature  to  dispense  with  the  requirements  of  the  Insurance  Act. 

The  undersigned  respectfully  recommends  that  the  several  statutes  mentioned  in 
this  report  be  left  to  their  operation,  and  that  a  copy  of  the  report,  if  approved,  be  sent 
to  the  Lieutenant  Governor  of  the  province  of  Quebec,  for  the  information  of  his  govern- 
ment. 


Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Deputy  Minister  of  Justice  to  the  Hon.  the  Attorney  General,  Quebec. 

Department  op  Justice,  Ottawa,  11th  September,  1894. 

SiK, — I  am  directed  to  transmit  herewith  copy  of  petition  of  Mr.  George  Ball 
and  others  (which  please  return)  addressed  to  his  Excellency  in  Council,  praying  for  the 
disallowance  of  an  Act  passed  at  the  last  session  of  the  Quebec  legislature,  being  57 
Victoria,  chapter  83. 

You  observe  that  the  petitioners  ask  for  the  disallowance  of  this  measure  upon  the 
ground  that  it  interferes  with  the  vested  interest  guaranteed  to  them  under  a  previous 
statute,  the  contention  being,  as  I  understand  it,  that  the  effect  of  the  Act  in  question 
is  to  provide  for  the  taxation  of  the  taxable  property,  of  the  Roman  Catholics  of  the 
Parish  of  St.  Jean  ]3aptiste  of  Nicolet  for  the  purpose  of  constructing  a  cathedral,  the 
entire  cost  of  which  the  Episcopal  corporation  has,  by  a  previous  statute,  assumed  and 
undertaken  to  be  solely  chargeable  with. 
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Before  reporting  upon  the  statute  to  his  Excellency  in  Council,  the  Minister  of  Jus- 
tice will  be  pleased  to  receive  such  observations  as  you  may  desire  to  offer,  with  regard 
to  the  complaint  of  the  petitioners  and  legislation  in  question. 

I  am,  &c., 

E.  L.  NEWCOMBE, 

Deputy  Minister  of  Justice. 

(Translation.) 

Petition  from  George  Ball  and  others  to  His  Excellency  the  Governor  General. 

To  His  Excellency  the  Governor  General  in  Council : 
May  it  please  Your  Excellency  : 

The  petition  of  the  undersigned  humbly  showeth  ; 

1.  That  amongst  the  Laws  passed  by  the  legislature  of  the  province  of  Quebec  and 
sanctioned  on  the  8th  January,  1894,  is  the  following  law  : 

57  Victoria,  Chapter  LXXXIII.  "  An  Act  granting  an  extension  of  rights  to  the 
.  municipal  corporations  of  the  towns  of  Nicolet  and  of  St.  Jean  Baptiste  de  Nicolet." 

Considering  that  the  Roman  Catholic  Episcopal  Corporation  of  Nicolet,  represented 
by  its  President  Mgr.  Elphege  Gravel,  by  a  petition,  and  the  inhabitants  (francs- 
tenanciers)  by  an  unanimous  resolution  adopted  to  that  end  at  the  regular  meeting  held 
on  the  26th  November  last,  asked,  and  now  ask,  that  authority  be  granted  to  the 
municipal  corporation  of  the  town  of  St.  Jean  de  Baptiste  de  Nicolet,  to  subscribe  a 
certain  amount  for  the  construction  of  the  Catholic  Cathedral  of  Nicolet. 

2.  That  your  petitioners  are  residents  of  Canada,  that  is  to  say  of  the  town  of 
Nicolet,  county  of  Nicolet,  province  of  Quebec,  and  that  they  are  owners  of  real  estate 
in  the  town  of  Nicolet. 

3.  That  the  law  above  quoted  affects  your  petitioners,  and  has  the  effect  of  imposing 
a  tax  upon  their  properties. 

That  this  law  annuls  and  destroys  the  acquired  rights  of  your  petitioners  and 
other  proprietors  of  real  estate  in  the  said  town  of  Nicolet,  which  said  rights  were 
guaranteed  to  them  for  ever  under  the  operation  of  the  statute  49-50  Victoria,  chapter 
42,  which  is  as  follows  : — 

(Here  follows  text  of  Act.) 

That  it  appears  from  the  Act  secondly  above  quoted  that  the  Episcopal  Corporation 
of  Nicolet,  when  it  became  assignee  of  all  the  assessed  property  of  the  Catholic  parish  of 
St.  Jean  Baptiste  de  Nicolet,  assumed  at  the  same  time  its  liabilities,  and  became  re- 
sponsible for  the  cost  of  maintanance  and  of  re-construction  of  the  buildings  for  worship, 
so  that  the  parishioners  would  never  in  any  way  be  compelled  to  contribute  to  such 
maintenance  or  re-construction. 

That  this  right  then  became  a  vested  right  for  each  of  them  forever,  and  for  all  the 
owners  of  real  estate  in  the  said  Catholic  parish  of  St.  Jean  Baptiste  de  Nicolet  of 
which  the  town  of  Nicolet  forms  part. 

That  the  law  firstly  above  cited,  if  it  be  not  disallowed,  would  have  the  effect  to 
destroy  this  individual  right  so  acquired,  by  a  simple  resolution  of  the  majority  of  the 
ratepayers. 

5.  That  the  said  law  is  consequently  ultra  vires  and  unconstitutional. 

Wherefore  your  petitioners  pray  your  Excellency  to  disallow  the  above  mentioned 
law  as  prayed  for. 

And  your  petitioners  will  ever  pay. 

Town  of  Nicolet,  29th  May,  1894.  GEORGE  BALL 

AND  SEVEN  OTHERS. 
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Hon.  Attorney  General  of  Quebec  to  the  Honourable  the  Minister  of  Justice. 

Department  of  Attorney  General,  Quebec,  18th  September,  1894. 

Dear  Sir, — I  beg  to  acknowledge  the  receipt  of  your  letter  dated  the-  11th  inst., 
transmitting  the  copy  of  a  petition  of  Mi.  Geo.  Ball  and  others,  addressed  to  his  Ex- 
cellency the  Governor  General  in  Council,  praying  for  the  disallowance  of  an  Act 
passed  at  the  last  session  of  the  legislature,  being  57  Vic.  chap.  83,  and  stating  that 
you  will  be  pleased  to  receive  such  observations  as  I  may  desire  to  offer  with  regard  to 
the  complaint  of  the  petitioners  and  legislation  in  question. 

In  answer  I  beg  that  I  have  carefully  examined  the  petition  in  question  and  am  of 
opinion  as  follows  : 

That  it  does  not  appear  that  the  provincial  legislature  has  exceeded  its  powers  in 
enacting  either  statute  nor  has  unwarrantably  interfered  with  private  rights  in  either 
case.  The  Act  49-50  Vic,  cap.  42,  was  passed  on  a  petition  presented  to  the  legis- 
lature by  the  Bishop  of  Nicolet,  supported  by  the  unanimous  resolution  of  the  free- 
holders of  the  parish  of  Nicolet,  and  handed  over  certain  property  to  the  Bishop,  upon 
certain  conditions  as  to  the  expenses  of  maintenance,  &c.,  subject  always,  however,  to 
article  10  of  the  Revised  Statutes,  and  the  Act  57  Vic,  cap.  t^3,  was  passed  upon  a  similar 
petition,  supported  by  the  unanimous  resolution  of  the  freeholders  of  the  parish,  and 
authorized  two  municipal  councils  to  subscribe  to  the  rebuilding  of  the  cathedral  and 
levy,  for  that  purpose,  a  tax  upon  the  freehold ei's  of  the  parish  who  had  authorized  the 
petition  for  the  Act. 

Yours  sincerely, 

TH.  CHASE  CASGRAIN, 

Attorney  General. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the   Governor 
General  in  Council  on  the  11th  October,  189^. 

Department  of  Justice,  Ottawa,  10th  October,  1894. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  Chapter  83  passed  by  the  legis- 
lature of  the  province  of  Quebec  in  the  57th  year  of  Her  Majesty's  reign  (1894) — 
received  by  the  Secretary  of  State  for  Canada  on  the  23rd  day  of  January,  1894,  as 
follows  : 

Chapter  83  :  An  Act  to  grant  extended  powers  to  the  municipal  corporation  of  the 
town  of  Nicolet,  and  of  St.  Jean  Baptiste  de  Nicolet. 

A  petition  addressed  to  your  Excellency  in  Council  from  George  Ball  and  others, 
praying  for  the  disallowance  of  this  Act,  has  been  referred  to  the  undersigned. 

The  petition,  together  with  the  correspondence  relating  thereto,  is  hereunto 
annexed. 

The  petitioners  claim  that  the  statute  should  be  disallowed,  not  because  it  is  ultra 
vires  of  the  legislature,  but  because,  as  the  undersigned  understands  the  petition  to 
allege,  it  authorizes  the  imposition  of  a  tax  upon  the  taxable  property  of  the  Roman 
Catholics  of  the  parish  of  St.  Jean  Baptiste  of  Nicolet,  for  the  purpose  of  building  a 
Roman  Catholic  Cathedral  at  that  place,  the  entire  cost  of  such  building  having  been, 
as.  the  petitioners  contend,  previously  assumed  by  the  Roman  Catholic  Episcopal  Cor- 
poration of  the  diocese  of  Nicolet,  under  the  provisions  of  chapter  42  of  the  statutes  of 
Quebec  passed  in  the  year  1886. 

The  undersigned  considers  that  it  was  at  least  incumbent  on  the  petitioners  to 
establish  clearly  to  the  satisfaction  of  your  Excellency  that  the  measure  is  one  which 
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unwarrantably  interferes  with  individual  property  or  rights,  and  is  not  justified  by  any 
countervailing  consideration  in  the  public  interest,  and  it  does  not  seem  to  the 
undersigned  that  either  of  these  conditions  appear  in  the  present  case. 

The  undersigned  observes  that  by  the  statute  in  question,  it  is  recited  that  a 
resolution  had  been  unanimously  adopted  by  the  freehold  inhabitants  of  Saint  Jean 
Baptiste  of  Nicolet,  praying  that  authority  might  be  granted  to  the  municipal  corpora- 
tion of  the  town,  to  subscribe  towards  the  rebuilding  of  the  cathedral.  This  fact  is  not 
called  in  question  by  the  petition,  and  it  would  appear  to  be  a  legitimate  inference  that 
the  petitioners,  if  they  have  interests  which  are  affected  by  the  statute,  which  does  not 
clearly  appear  from  the  petition,  have  been  consenting  parties  to  the  movement  which 
has  resulted  in  the  legislation  in  question. 

Attention  is  called  to  article  10  of  the  Revised  Statutes  of  Quebec,  which  as 
applied  to  the  Act  under  consideration  expressly  reserved  to  the  legislature,  whenever 
the  public  good  might  require  it,  the  power  of  repealing,  revoking,  restricting  or 
modifying  any  power,  privilege  or  advantage  thereby  secured  to  the  petitioners,  as,  no 
doubt,  would  be  the  case  without  such  enactment. 

The  undersigned  further  observes  that  the  whole  subject  of  this  legislation  seems 
to  be  within  the  powers  conferred  on  the  legislature  of  the  province,  and  he  does  not 
consider  that  the  case  is  one  for  the  exercise  of  the  power  of  disallowance  vested  in 
your  Excellency. 

The  undersigned,  therefore,  recommends  that  the  statute  be  left  to  its  operation, 
and  that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant-Governor  of 
the  province  for  the  information  of  his  government. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

(Translation.) 

Petition  from  Master   Workman  J.  A.  Rodier,  and  Executive  Committee,  District  19, 

Knights  of  Labour. 

Montreal,  11th  October,  1894. 
To  His  Excellency  the.  Governor  General  in  Council : 

May  it  please  your  Excellency  : 

The  humble  petition  of  the  undersigned  ratepayers  of  the  city  of  Montreal,  P.  Q., 
humbly  showeth  : 

That  by  Act  57  Victoria,  chapter  57,  intitutled  :  "  An  Act  to  modify  Act  54 
Victoria,  chapter  78,  relating  to  the  charter  of  the  city  of  Montreal",  the  legislature  of 
the  province  of  Quebec  was  pleased  to  modify  the  charter  of  the  city  of  Montreal,  with- 
out the  approval,  and  against  the  will  of  the  regularly  constituted  municipal  authority, 
and  outside  of  the  knowledge  of  the  ratepayers,  and  in  violation  of  the  limited  powers 
conferred  upon  it  by  the  British  North  America  Act ; 

That  the  modifications  so  made  to  the  said  charter  have  had  the  effect  of  depriving 
the  said  ratepayers  of  the  said  city  of  the  right  of  administering  their  own  affairs  and 
especially  of  disposing,  without  constraint,  of  their  own  moneys  ; 

That  such  provincial  legislation  is  contrary  to  the  public  interest  and  an  infringe- 
ment upon  the  liberties  and  the  right  of  property  of  the  citizens  by  its  efiects,  as  well  as 
by  the  means  by  which  it  was  obtained  ; 

That  moreover  such  provincial  legislation  is  contrary  to  the  dignity  of  the  Crown, 
in  whose  name  it  was  declared,  under  the  pretense  of  a  false  preamble ; 

That  it  appertains  to  your  Excellency  to  safeguard  in  Canada,  by  the  right  of  dis- 
allowance, the  dignity  of  the  Crown  and  the  public  interest,  which  are  endangered  by 
such  provincial  laws  ; 

That  your  petitioners  are  ready  to  substantiate  before  your  Excellency  in  Council 
the  facts  set  forth  in  this  petition  ; 
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Wherefore  your  petitioners,  having  for  the  purposes  of  the  present  petition  elected 
domicile  at  the  residence  of  Mr.  Joseph  Alphonse  Rodier,  Master  Workman  of  District 
No  19,  of  the  Knights  of  Labour,  109  St.  Louis  Street,  Montreal,  pray  that  your 
Excellency  will  be  pleased  to  admit  them  in  his  honourable  Council  so  as  to  hear  the 
proof  of  their  allegations  and,  after  having  heard  them,  to  exercise  his  right  of  disallow- 
ance against  the  said  Act,  57  Victoria,  chapter  57,  according  to  the  wishes  of  your 
petitioners. 

And  your  petitioners  will  ever  pray. 

J.    A.    RODIER, 
Master  Workman  of  District  No.  19.,  Knights  of  Labour, 

and  seven  members  of  Executive  Com,m,ittee. 


Report  of  the   Honourable   the   Minister   of  Justice,   approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  SOth  day  of  October,  1894- 

Department  op  Justice,  Ottawa,  22nd  October,  1894. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  a  copy  of  a  petition  addressed  to  your 
Excellency  in  Council,  dated  11th  October,  1894,  signed  by  J.  A.  Rodier  and  seven 
others,  being  the  Executive  Committee  of  District  No.  19  of  the  Knights  of  Labour  of 
Montreal,  which  was  referred  to  the  undersigned  on  the  15th  instant. 

The  petition  refers  to  an  Act  passed  by  the  legislature  of  the  province  of  Quebec  in 
the  fifty-seventh  year  of  Her  Majesty's  reign  (1894),  being  chapter  fifty-seven,  entitled  : 
"  An  Act  to  amend  the  Act,  Fifty-four  Victoria,  chapter  seventy-eight,  concerning  the 
charter  of  the  city  of  Montreal." 

The  petitioners  having  by  their  petition  alleged  several  general  objections  to  the 
statute  in  question,  pray  your  Excellency  "  to  i-eceive  them  in  your  Honourable  Coun- 
cil and  hear  the  proof  of  their  allegations,  and,  after  the  parties  have  been  heard,  to 
exercise  your  prerogative  of  disallowance  with  regard  to  the  said  Act." 

The  undersigned  by  his  report,  which  was  approved  by  your  Excellency  in  Council 
on  9th  instant;  stated  that,  in  his  opinion,  this  statute  was  unobjectionable  and  might 
be  left  to  its  operation. 

The  undersigned,  having  considered  the  several  objections  set  forth  in  the  petition, 
does  not  at  present  see  any  reason  for  changing  the  opinion  previously  expressed.  The 
objections  urged  by  the  petitioners  are  stated  in  a  very  general  manner,  and,  while  it  is 
alleged  that  the  legislature  has  exceeded  the  powers  vested  in  it  under  "  The  British 
North  America  Act,"  the  undersigned,  from  the  expressions  with  which  this  objection 
is  introduced,  and  having  regard  to  the  provisions  of  the  statute  in  question  which  relate 
merely  to  the  payment  of  the  cost  of  widening  certain  streets  in  Montreal,  entertains  no 
doubt  that  the  petitioners  have  mistaken  the  scope  of  the  powers  so  vested  in  the  pro- 
vincial legislature. 

As  to  the  request  of  the  petitioners  for  a  hearing  before  your  Excellency  in  Coun- 
cil, the  undersigned  observes  that  it  has  never  been  the  practice  of  your  Excellency  in 
Council  to  hear  petitioners  orally,  either  for  the  purpose  of  proof  or  argument,  and  the 
undersigned  recommends  that  the  petitioners  in  the  present  case  be  so  informed,  and 
that  such  a  request  cannot  be  acceded  to. 

The  undersigned  also  recommends  that  the  petitioners  be  further  informed  that, 
while  the  character  of  their  complaint,  as  gathered  from  the  general  allegation  of  their 
petition,  would  not  appear  such  as  to  afford  reason  for  any  action  on  the  part  of  Your 
Excellency,  yet  if  they  desire  to  submit  a  specific  statement  of  their  objection  in  writing 
within  the  time  limited  for  disallowance,  your  Excellency  will  be  pleased  to  give  it  due 
consideration. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justicf. 
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QUEBEC— 58th  VICTORIA,  1895. 

(4th  Session,  8th  Legislature.) 

Report   of  the   Honourable    tJie    Minister   of  Justice  approved   hy  His   Excellency    the 
Governor  General  in  Council  on  tlie  22nd  October,  1895. 

Department  op  Justice,  Ottawa,  13th  October,  1895. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  province  of  Quebec  in  the  fifty-eighth  year  of  Her  Majesty's 
reign  (1895),  chapters  1  to  19,  21  to  109,  received  by  the  Secretary  of  State  for  Canada 
on  the  2nd  day  of  February,  1895  ;  and  he  is  of  opinion  that  they  are  unobjectionable 
and  may  be  left  to  their  operation.     Chapter  20  has  been  reserved  for  a  special  report. 

The  undersigned  also  recommends  that  if  this  report  be  approved,  a  copy  of  the 
same,  with  a  copy  of  the  schedule  of  the  titles  of  the  Acts,  be  sent  to  the  Lieutenant 
Governor  of  the  province  of  Quebec,  for  the  information  of  his  government. 

Respectfully  submitted, 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 


Report   of  the    Honourable   the   Minister  of  Justice,    approved  by  His   Excellency  the 
Governor  General  in  Council  on  the  22nd  October,  1895. 

Dei'ARTment  of  Justice,  Ottawa,  18th  October,  1895. 

To  His  Excellency  tlie  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  submit  his  report  upcm  chapter  20  of  the 
Statutes  of  the  province  of  Quebec  passed  in  the  fifty-eighth  year  of  Her  Majesty's  reign 
(1895)  entitled  "An  Act  to  amend  the  law  relating  to  fisheries  and  fishing  in  the 
waters  under  the  control  of  this  province,"  which  Act  was  assented  to  on  1 2th  January, 
1895,  and  was  received  by  the  Secretary  of  State  for  Canada  on  the  2nd  of  February, 
1895. 

This  Act  provides,  among  other  things  that  every  dam,  slide  or  other  obstruction 
across  or  in  any  waters  under  the  control  of  the  province  shall  be  provided  by  the  owner 
or  occupant,  with  a  durable  and  efficient  fish-way,  where  the  Commissioner  of  Crown 
Lands  determines  it  to  be  necessary  ;  that  the  place,  form  and  capacity  of  the  fish-way 
may  be  prescribed  by  the  commissioner  ;  that  every  one  violating  this  requirement  shall 
incur  a  penalty ;  that  fish-ways  shall  be  kept  open  and  unobstructed,  and  shall  be 
supplied  with  a  sufticient  quantity  of  water  to  fulfil  the  purposes  of  the  law,  during  such 
time  as  may  be  required  by  the  commissioner.  A  penalty  is  established  for  injuring  or 
obstructing  any  fish-way  or  hindering  fish  in  ascending  or  descending.  The  commis- 
sioner is  also  authorized  to  grant  permission  to  certain  persons  to  take,  at  any  season, 
from  any  waters  belonging  to  the  crown,  whether  leased  or  unleased,  breeding  fish,  in 
order  to  obtain  ova  for  propagation  purposes. 
30 
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These  provisions,  in  the  opinion  of  the  undersigned,  strictly  relate  to  the  subject  of 
seacoast  and  inland  fisheries,  as  to  which,  legislative  authority  is  vested  in  parliament. 
They  are  further,  in  some  respects,  inconsistent  with  Dominion  legislation  which  has 
already  been  enacted,  covering  the  same  ground.  The  provisions  are,  therefore,  in  the 
opinion  of  the  undei'signed,  ultra  vires. 

Inasmuch,  however,  as  there  is  a  difference  between  the  provinces  and  the 
Dominion  as  to  the  extent  of  their  respective  legislative  jurisdictions  with  regard  to 
fisheries,  which  has  been  referred  to  the  courts  for  determination,  and  as  the  courts 
would  also  afford  a  remedy  for  any  individual  who  might  claim  to  be  injuriously  aff"ected 
by  this  legislation,  the  undersigned  recommends  that  the  Act  be  left  to  its  operation, 
and  that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant-Governor  of 
Quebec,  for  the  information  of  his  government. 

Respectfully  submitted, 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 
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NOVA  SCOTIA— 31ST  VICTORIA,  1868. 

(1st  Session — 24th  General  Assembly.) 

Heport  of  the   Honourable    the  Minister   of  Justice,   approved  hy  His  Excellency   the 
Governor  General  in  Council,  on  the  22nd  February,  1869. 

Department  op  Justice,  Ottawa,  19th  February,  1869. 

With  reference  to  the  Imperial  "British  North  America  Act,  1867,"  and  also  to 
the  Order  in  Council  of  the  9th  June,  1868,  on  the  memorandum  of  the  undersigned, 
relative  to  the  course  to  be  pursued  with  respect  to  the  Acts  passed  by  the  provincial 
legislatures,  the  undersigned  has  the  honour  to  report  : — 

That  he  considered  the  Acts  mentioned,  chapters  1,  3,  5  to  17,  19,  20,  22  to  36,  and 
38  to  100,  inclusive,  passed  by  the  legislature,  in  the  past  session  thereof,  to  be  free  from 
objection  of  any  kind.  He  therefore  recommends  that  the  same  be  left  to  their 
operation. 

With  respect  to  chapter  11,  intituled:  "An  Act  to  amend  chapter  72  of  the 
Revised  Statutes  of  the  Commissioners  of  Sewers,  and  the  regulating  of  Dyked  and 
Marsh  Lands,"  he  recommends  that  it  also  be  left  to  its  operation. 

It  may  be  doubted,  however,  whether  this  Act,  as  it  gives  to  the  commissioners 
appointed,  under  it  powers  to  be  exercised  as  well  beyond  as  within  the  boundaries  of 
Nova  Scotia,  is  not  out  of  the  jurisdiction  of  the  provincial  legislature. 

If  the  government  of  Nova  Scotia  should  entertain  the  same  doubt,  or  should  the 
question  as  to  the  validity  of  the  Act  be  raised,  an  Act  of  Parliament  of  the  Dominion 
could  readily  be  obtained  confirming  it. 

The  Statutes,  chapters  2,  4,  18,  21,  and  37,  will  be  the  subject  of  a  further  report, 
as  they  are  still  under  consideration. 

JOHN  A.  MACDONALD. 


Memo,  in  re  Militia  Bill.  ^ 

On  a  despatch  of  the  Lieutenant-Governor  of  Nova  Scotia,  dated  the  22nd  Septem- 
ber, 1868,  stated  that  lie  had  assented  to  certain  Bills  of  the  legislature  of  Nova  Scotia, 
and  transmitting  a  copy  of  a  "  Bill  relating  to  the  Militia,"  which  had  been  reserved 
for  the  assent  of  his  Excellency  the  Governor  General,  the  Minister  of  Justice  reported 
as  follows  : 

"  In  this  case  it  is  quite  clear  that  the  legislature  of  Nova  Scotia  had  no  author- 
ity or  right  to  pass  the  Militia  Bill  within  mentioned.  Had  it  passed,  I  would  have 
recommended  its  disallowance." 

Having  been  reserved  for  the  assent  of  the  Governor  General,  it  is  of  course  no 
statute  until  such  assent  is  given.  If  there  be  no  assent  within  a  year  after  its  final 
passage  through  the  legislature,  it  falls  to  the  ground  of  itself,  and  cannot  afterwards 
be  assented  to, 

Under  present  circumstances  I  advise  that  there  be  no  formal  refusal,  but  that 
the  bill  be  allowed  to  lapse  at  the  end  of  the  year,  21st  September,  1869,  without 
remark. 

JOHN  A.  MACDONALD. 

Note. — The  bill  is  as  follows  : — "  An  Act  to  amend  chapter   16    of   the    Acts    of 
1865,  intituled  :   "An  Act  in  reference  to  the  Militia." 
30^ 
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Be  it  enacted  by  the  Governor  in  Council  and  Assembly  as  follows  : — 

1.  It  shall  not  be  lawful  to  march  or  move  the  Militia  of  Nova  Scotia  beyond   the 

limits  of  the  province,  without  the  approval  and  consent  of  the   Governor  and   Council 

of  the  province  aforesaid. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  20th  August,  1869. 

Department  of  Justice,  Ottawa,  12th  August,  1869. 

With  respect  to  the  following  Acts  passed  by  the  legislature  of  Nova  Scotia, 
at  its  first  session  (31st  Victoria),  the  undersigned  has  the  honour  to  report  as  follows  : — 

31  Vic,  chap.  2. — "  An  Act  to  amend  chapter  120  of  the  Revised  Statutes  of  the 
solemnization  of  marriage,  and  the  registration  of  mairiages,  births  and  deaths,  and  the 
Act  in  amendment  thereof." 

This  Act  amends  the  5th  section  of  chap.  28  of  the  Acts  of  1866,  and  provides 
that  the  licenses  mentioned  in  such  section  shall  not  be  deposited  with  the  Cliairman 
of  the  Board  of  Statutes  for  distribution,  but  that  the  same  shall  be  distributed  by  the 
Provincial  Secretary. 

The  undersigned  is  of  opinion  that  this  Act  is  objectionable,  as  the  power  of 
issuing  Marriage  Licenses  is,  in  his  opinion,  vested  in  the  Governor  General  as  ordinary, 
and  under  the  power  given  him  in  his  Commission. 

As  this  is  a  question  however  which  may  afifect  the  validity  of  marriages,  it  must 
be  decided  authoritatively,  and  it  is  proposed  that  it  should  be  submitted  lo  the 
Secretary  of  State  for  the  Colonies  for  the  purpose  of  obtaining  the  opinion  of  Her 
Majesty's  law  officers  thereon.  Meanwhile,  as  the  Act  in  question  does  not  allow  the 
previous  law,  except  as  to  the  person  who  shall  distribute  licenses,  the  undersigned  does 
not  recommend  its  disallowance,  but  suggests  that  the  attention  of  the  government 
of  Nova  Scotia  be  called  to  the  subject. 

Chap.  4,  intituled  :  "An  Act  to  amend  chap.  137  of  the  Revised  Statutes  (of  the 
Relief  of  Insolvent  Debtors)." 

The  law  of  Bankruptcy  and  Insolvency  is  to  be  dealt  with  under  the  British  North 
America  Act,  1867,"  by  the  Parliament  of  the  Dominion  of  Canada,  and  therefore  the  Act 
in  question  would  seem  to  be  ultra  vires.  As,  however,  the  Act  now  amended,  may  be 
considered  more  as  an  Act  for  the  relief  of  indigent  debtors,  than  a  law  of  Insolvency, 
and  as  its  main  object  is  to  establish  a  remuneration  for  the  commissioners,  the 
undersigned  recommends  that  it  be  left  to  its  operation,  but  that  the  attention  of  the 
government  of  Nova  Scotia  be  called  to  it. 

A  measure  of  a  similar  nature  was  passed  in  the  session  of  1868  by  the  legislature 
of  New  Brunswick,  and  the  court  there  has  declared  the  Act  to  be  unconstitutional. 
Probably,  if  the  quastion  arises  in  the  courts  of  Nova  Scotia,  the  same  decision  will  be 
arrived  at. 

Chapter  18,  intituled:  "An  Act  to  amend  the  Act  for  the  appointment  of  a 
Stipendiary  Magistrate  and  Police  Constable  in  the  town  of  Pictou." 

The  second  clause  of  the  Act  is  objectionable.     The  clause  is  as  follows  : 

"  On  the  trial  of  all  larcenies  there  shall  be  on  the  bench  at  least  three  justices 
of  the  peace,  including  the  stipendiary  justices,  and  a  jury  of  three  disinterested 
persons  shall  be  sworn  to  try  the  prisoner  if  required  by  him." 

The  provision  as  to  a  jury  of  three  disinterested  persons  is  one  connected  with 
criminal  procedure.  By  the  27th  paragraph  of  the  91st  clause  of  the  "British  North 
America  Act,  1 867,"  it  is  provided  that  the  Parliament  of  Canada  shall  deal  with  criminal 
law,  except  the  constitution  of  the  courts  of  criminal  jurisdiction,  but  including  the  pro- 
cedure in  criminal  matters. 
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The  undersigned  recommends  that  the  attention  of  the  government  of  Nova 
Scotia  be  called  to  this  clause  in  order  to  its  repeal  next  session.  {This  Act  ivas  amended 
by  repealing  the  second  section  thereof.     See  Statutes,  N.  S.,  33rd  Vic.  chap,  4'£- ) 

It  is  suggested  that  it  would  be  well  for  the  government  of  Nova  Sootia  mean- 
while to  call  upon  the  magistracy  not  to  act  under  that  clause,  as  otherwise,  on  objec- 
tion being  taken,  criminals  may  be  discharged  and  a  failure  of  justice  ensue. 

Chap.  21,  intituled  :  "An  Act  to  empower  the  Police  Court  in  the  city  of  Halifax 
to  sentence  Juvenile  Offenders  to  the  Halifax  Industrial  School." 

This  Act  is  objectionable  inasmuch  as  it  deals  with  ci'iminal  law,  which  apper- 
tains to  the  Parliament  of  the  Dominion.  It  is  so  clearly  ultra  vires  as  it  deals  with 
criminal  convictions,  sentences  and  imprisonments,  not  only  in  the  industrial  school 
mentioned  in  the  Act,  but  also  by  the  5th  clause,  in  the  city  prison,  that  the  undersigned 
recommends  that  it  be  disallowed.  For  Proclamation  oj  Governor  General's  disallotv- 
ance  of  this  Act,  see  Canada  Gazette  of  the  29th  August,  1869.      Vol.  III.,  No.  23,  p.  385. 

Chap.  37,  intituled  :  "  An  Act  to  amend  the  Act  to  incorporate  the  'Union  Marine 
Insurance  Company  of  Nova  Scotia; '  " 

After  full  consideration  the  undersigned  respectfully  recommends  that  this  Act  be 
left  to  its  operation. 

All  of  which  is  respectfully  submitted. 


JOHN  A.  MACDONALD 
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NOVA  ISCOTIA— 32nd  VICTORIA,  1869. 

(2nd  Session — 24th  General  Assembly.) 

Meport  of  the  Honourable   the  Minister  of  Justice,   approved   hy   His   Excellency   the 
Governor  General  in  Council  on  the  9th  November,  1869. 

Department  of  Justice,  Ottawa,  4th  November,  1869. 

With  reference  to  the  Imperial  "  British  North  America  Act,  1867,"  and  also  to 
the  Order  in.  Council  of  the  9th  June,  1868,  on  the  memorandum  of  the  undersigned, 
relative  to  the  course  to  be  pursued  with  respect  to  the  acts  passed  by  the  provincial 
legislatures,  the  undersigned  has  the  honour  to  report,  that,  in  his  opinion,  all  the  acts 
passed  by  the  legislature  of  the  province  of  Nova  Scotia,  in  the  second  session  thereof 
(32nd  Victoria)  with  the  exception  of  chapter  eleven,  "  An  Act  to  amend  Cap.  75  of 
the  Revised  Statutes  '  Of  Shipping  and  Seamen,'  "  should  be  left  to  their  operation,  and 
he  respectfully  recommends  accordingly. 

The  undersigned,  while  recommending  that  chapter  12,  intituled  :  "  An  Act  in 
addition  to  Chap.  162  of  the  Revised  Statutes,  '  Of  ofiences  against  the  Public  Peace,'  " 
be  left  to  its  operation,  feels  it  his  duty  to  report  that  he  has  great  doubt  whether 
sections  2  and  3  are  not  ultra  vires. 

The  offences  mentioned  in  those  two  clauses  are  misdemeanours.  It  would  seem, 
therefore,  that  the  Act  relates  to  criminal  law,  which  by  the  27th  paragraph  of  section 

91  of  the  "British  North  America  Act,  1867,"  is  subject,  exclusively,  to  legislation  of 
the  Dominion  Parliament. 

He  is  also  inclined  to  believe  that  chapter  16,  intituled  :    "  An  Act  to  amend  Cap. 

92  of  the  Revised  Statutes  of  the  preservation  of  useful  Birds  and  Animals,"  and  the 
Act  in  amendment  thereof,  is  beyond  the  jurisdiction  of  the  provincial  legislature,  as  it 
affects  trade  and  commerce. 

By  the  second  paragraph  of  the  clause  above  cited,  laws  for  the  regulation  of  trade 
and  commerce  are  to  be  dealt  with  by  the  Dominion  Parliament. 

The  undersigned  recommends  that  the  attention  of  the  government  of  Nova  Scotia 
be  called  to  these  two  Acts,  and  their  consideration  of  the  objection  taken  to  them 
invited.  JOHN  A.  MACDONALD. 

Report  of  the  Honourable   the     Minister  of  Justice,  approved  by  His   Excellency   the 
Governor  General  in  Council,  on  the  9th  November,  1869. 

Department  of  Justice,  Ottawa,  4th  November,  1869. 

With  reference  to  the  following  Act  passed  by  the  legislature  of  the  province  of 
Nova  Scotia  at  its  session  (32nd  Victoria),  the  undersigned  has  the  honour  to  report  as 
follows  : 

That  chapter  1 1,  intituled  :  "  An  Act  to  amend  Cap.  75  of  the  Revised  Statutes  '  Of 
Shipping  and  Seamen  ',"  is  objectionable  ;  as  any  amendment  of  that  Act  can  only  be 
passed  by  the  Parliament  of  the  Dominion,  which  has,  by  the  British  North  America 
Act,  1867,  exclusive  Jurisdiction  in  all  legislation  relating  to  trade  and  commerce, 
and  navigation  and  shipping. 

The  attention  of  the  government  of  Nova  Scotia,  should  be  called  to  this  Act ; 
and  they  should  at  the  same  time  be  requested  to  state  whether  they  would  prefer 
repealing  it  at  the  next  session  of  their  legislature,  or  having  it  disallowed  here. 
Should  the  latter  course  be  adopted,  the  undersigned  would  recommend  that  an  Act 
similar  in  its  provisions  to  the  one  in  question,  be  submitted  to  the  Parliament  of 
Canada  at  its  next  session. 

All  which  is  respectfully  submitted.  JOHN  A.  MACDONALD. 

Note. — The  time  within  which  this  Act  could  be  disallowed,  expired  without  any  disallowance. 
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NOVA  ISCOTIA— 33rd  VICTORIA,  1870. 

(3rd  Session — 24th  General  Assembly.) 

Report  of  the  Honourable  the   Minister  of  Justice,  approved  hy  His   Excellency  the 
Governor  General  in  Council,  on  the  28th  September,  1870. 

Department  op  Justice,  Ottawa,  Sept.  23rd,  1870. 

The  undersigned  has  the  honour  to  report  that,  after  full  consideration,  he  is  of 
opinion  that  the  Act  (chap.  2)  passed  by  the  legislature  of  the  province  of  Nova  Scotia, 
in  the  third  session  thereof  (33rd  Victoria),  intituled:  "An  Act  to  improve  the 
administration  of  justice,"  should  be  left  to  its  operation,  and  he  respectfully  recommends 
accordingly. 

The  undersigned,  however,  thinks  it  necessary  to  call  attention  to  the  8th  Xilause  of 
the  Act,  which  legislates  as  to  the  discharge  of  insolvent  debtors.  This  may,  perhaps, 
infringe  on  the  jurisdiction  of  the  Dominion  Parliament  in  matters  of  insolvency.  The 
objection,  however,  is  not  of  sufficient  importance  to  warrant  the  undersigned  in  recom- 
mending the  disallowance  of  the  Act. 

JOHN  A.  MACDONALD. 


Report  of   the  Honourable  the  Minister  of  Justice,   approved  by   His   Excellency   the 
Governor  General  in  Council,  on  the  34.th  October,  1870. 

Department  op  Justice,  Ottawa,  October  19th,  1870. 

With  reference  to  the  Imperial  "  British  North  America  Act,  1867,"  and  also  to  the 
Order  in  Council  of  the  9th  June,  1868,  on  the  memorandum  of  the  undersigned  relative 
to  the  course  to  be  pursued  with  respect  to  the  Acts  passed  Ivy  the  provincial  legislatures, 
the  undersigned  has  the  honour  to  report  : — 

That  in  his  opinion  all  the  Acts  passed  by  the  legislature  of  the  province  of  Nova 
Scotia  in  the  third  session  thereof,  33rd  Victoria  (with  the  exception  of  those  under- 
mentioned, which  will  be  the  subject  of  a  further  report),  are  free  from  objection  of  any 
kind.     He  therefore  recommends  that  the  same  be  left  to  their  operation. 

The  following  are  the  exceptions  above  alluded  to : — 

Chapter  6  :  "An  Act  to  amend  chapter  103  of  the  Revised  Statutes,  '  Of  the  con- 
veying of  Timber  and  Lumber  on  Rivers,  and  the  removal  of  obstructions  therefrom.'  " 

Chapter  17  :  "  An  Act  to  amend  chapter  79  of  the  Revised  Statutes,  '  Of  Pilotage, 
Harbours  and  Harbour  Masters.'  " 

All  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 

Note. — The  Acts  above  mentioned,  Chaps.  6  and  17,  were  allowed  to  go  into  operation  by  efl9uxion 
of  time. 
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NOVA  SCOTIA— 34th  V.CrORIA,  1871. 

(4th  Session — 24th  General  Assembly.) 

Meport  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  19th  October,  1871. 

Department  op  Justice,  Ottawa,  17th  October,  1871. 

The  undersigned,  to  whom  were  referred  certified  copies  of  the  Acts  passed  by  the 
legislature  of  the  province  of  Nova  Scotia  in  the  fourth  session  thereof,  held  in  the 
thirty-fj»urth  year  of  Her  Majesty's  reign,  has  the  honour  to  report  : 

That  the  two  undermentioijied  Acts  have  been  reserved  for  further  consideration 
and  report,  viz.  : — 

Chap.  32  :  "  An  Act  to  regulate  Pilotage  in  the  Bras  d'Or  Lake,  in  the  Island  of 
Cape  Breton. 

Chap.  57  :  "  An  Act  to  incorporate  the  Nova  Scotia  Mutual  Fire  Insurance  Com- 
pany. 

That,  with  the  exception  of  the  two  last  mentioned,  the  said  Acts  are  within  the 
jurisdiction  of  the  provincial  legislature,  and  he  begs  respectfully  to  recommend  that 
the  same  be  left  to  their  operation. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 


Report  oj  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excelleticy  the  Governor 
General  in  Council  on  the  16th  December,  1871. 

Department  of  Justice,  Ottawa,  6th  December,  1871. 

Referring  to  his  previous  report  of  the  17th  October  last,  on  the  subject  of  the 
Acts  passed  by  the  legislature  of  Nova  Scotia  at  the  last  session,  the  undersigned  has 
the  honour  further  to  report  : — 

Tliat  with  reference  to  the  Act,  chapter  32,  intituled  :  "An  Act  to  regulate 
pilotage  in  the  Bras  d'Or  Lake,  in  the  Island  of  Cape  Breton,"  he  is  of  opinion  that 
the  provincial  legislature  has  no  power  to  regulate  the  fees  of  pilots,  and  that  such 
can  only  be  done  by  Act  of  the  Dominion  government.  He  therefore  recommends 
that  this  Act  be  disallowed.  i^For  'proclamation  of  disallowance  of  this  Act,  see 
"  Canada  Gazette  "  of  23rd  December,  1871.      Vol.  V.,  No.  26,  p.  599.) 

With  respect  to  chapter  57,  intituled  :  "  An  Act  to  incorporate  the  Nova  Scotia 
Mutual  Fire  Insurance  Company,"  the  undersigned  is  of  opinion  that  the  14th 
section  is  unconstitutional,  in  so  far  as  it  declares  that  the  president  and  directors  of  the 
company  incorporated  by  the  Act  shall,  for  certain  acts  therein  stated,  be  deemed 
guilty  of  misdemeanour. 

This  is  a  matter  relating  to  the  Criminal  Law,  which  can  only  be  dealt  with  by  the 
Parliament  of  C.inada.     (Amended  by  cap.  99,  35 th  Victoria.) 

The  attention  of  the  government  of  Nova  Scotia  should  be  called  to  this  clause,  so 
that  it  may  be  amended  at  the  ensuing  session  of  the  legislature  of  that  province. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 
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NOVA  SCOTIA— 35th  VICTORIA,  1872. 

(1st  Session — 25th  General  Assembly.) 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  Jfth  March,  1873. 

Department  op  Justice,  Ottawa,  1st  March,  1873. 

The  undersigned,  to  whom  was  referred  a  certified  copy  of  the  statutes  passed  by 
the  legislature  of  Nova  Scotia  in  the  last  session  thereof  (35th  Victoria,  1872),  has  the 
honour  to  report : — 

That  after  a  careful  examination  of  the  said  statutes,  he  is  of  opinion  that  the  same 
are  unobjectionable.     He,  therefore,  recommends  that  they  be  left  to  their  operation. 

JOHN  A.  MACDONALD. 
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NOVA  SCOTIA— 36th  VICTORIA,  1873. 

(2nd  Session — 25th  General  Assembly.) 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  7th  September^  187 Jf.. 

Department  op  Justice,  Ottawa,  3rd  September,  1874. 

The  undersigned,  to  whom  was  referred  a  certified  copy  of  the  statutes  passed  by 
the  legislature  of  Nova  Scotia,  in  the  session  36  Victoria,  1873,  has  the  honour  to  re- 
port, that  after  a  careful  examination  of  the  undermentioned  statutes,  he  is  of  opinion 
that  the  same  are  unobjectionable,  and  he,  therefore,  recommends  that  they  be  left  to 
their  operation : — 

Chapters  1  to  37,  inclusive,  and  41  to  95  inclusive. 

With  reference  to  the  statutes  not  included  in  the  above  list,  the  undersigned  has 
the  honour  to  report  as  follows  : — 

Chapter  38. — "An  Act  to  incorporate  the  Whitehaven,  New  Glasgow  and  North 
Shore  Railway." 

Section  6. — This  section  appears  to  give  power  to  the  railway  company  for  pur- 
chasing and  holding  within  and  without  the  province,  lands,  buildings,  &c.,  and  all  ap- 
purtenances of  a  railway,  and  to  make  such  connections  as  they  think  proper  with  other 
railways  and  steamboat  proprietors  and  companies,  within  and  without  the  province, 
&c. 

How  far  it  may  be  wise  to  give  such  general  powers  to  a  railway  company  to  be 
exercised  within  the  province  may  be  questioned,  but  they  would  appear  to  be  not  be- 
yond the  jurisdiction  of  a  local  legislature ;  but  the  giving  of  the  same  powers  to  be 
exercised  without  the  province  is,  in  the  opinion  of  the  undersigned,  clearly  in  excess 
of  the  jurisdiction  of  a  local  government,  and  it  is  in  fact  legislation  upon  works  and 
undertakings  connecting  the  province  with  any  other  or  others  of  the  provinces,  or  ex- 
tending beyond  the  limits  of  the  province,  contrary  to  section  92,  subsection  10,  of  the 
British  North  America  Act  1867,  and  the  undersigned  suggests  that  the  government  of 
Nova  Scotia  should  be  requested  to  repeal  the  same. 

Section  9  gives  the  company  power  to  construct  their  railway  over  and  across  any 
river,  brook  or  stream. 

This  is  also  objectionable,  in  so  far  as  it  does  not  except  the  navigable  waters,  from 
the  operations  of  the  section. 

In  the  Parliament  of  Canada,  when  Acts  are  passed  of  a  similar  nature  to  the  pre- 
sent one,  great  care  is  taken  to  provide  that  the  crossing  of  any  navigaVjle  waters  shall 
only  be  permitted  by  the  Governor  in  Council,  and  after  approval  by  him  of  the  plans 
for  such  work. 

The  undersigned  recommends  that  the  government  of  Nova  Scotia  should  be  re- 
quested to  amend  this  section. 

Chapter  39. — "An  Act  to  incorporate  the  Sydney  and  East  Bay  Railway  Com- 
pany." Sections  9  and  12. — The  remarks  made  as  to  the  preceding  Act,  also  apply  to 
this  one.  Section  10. — The  effect  of  this  section  should  be  limited  to  railways  within 
the  province.  Chapter  40. — "  An  Act  to  incorporate  the  Nictaux  and  Atlantic  Railway 
Company."  Section  8,  11,  14. — The  remarks  made  on  chapter  38  are  applicable  to  this 
one. 

T.  FOURNIER, 

Minister  of  Justice. 
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NOVA  SCOTIA— 37th  VICTORIA,  1874. 

(3rd  Session — 25th  General  Assembly.) 

Report  of  the  Honourable  the  Minister  of  J^istice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  12th  December,  187 If. 

Department  of  Justice,  Ottawa,  4th  December,  1874. 

The  undersigned,  to  whom  was  referred  a  certified  copy  of  the  statutes  passed  by 
the  legislature  of  tlie  province  of  Nova  Scotia,  in  the  session  37th  Victoria,  1874,  has 
the  honour  to  report,  that  after  a  careful  examination  of  the  undermentioned  statutes, 
he  is  of  opinion  that  the  same  are  unobjectionable,  an(L  he  therefore  recommends  that 
they  be  left  to  their  operation. 

Chapters  1  to  13  inclusive  16,.  17,  19,  to  50  inclusive,  61,  64  to  67,  70  to  73,  75  to 
81,  84  to  103  inclusive. 

H.  BERNARD, 

Deputy  Minister  of  Justice. 

I  concur  in  the  above  report. 

T.  FOURNIER, 

Minister  of  Justice. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  12th  December,  187 Jf. 

Department  op  Justice,  Ottawa,  4th  December,  1874, 

The  undersigned  has  the  honour  to  report,  that  an  Act  was  passed  by  the  legis- 
lature of  Nova  Scotia,  in  the  session  37th  Victoria,  1874,  being  chaptered  74,  and 
intituled :  "An  Act  to  incorporate  the  Halifax  Company,  Limited." 

The  objects  of  this  company  are  very  extended,  but  except  as  after  mentioned, 
do  not,  on  the  face  of  them,  appear  to  contemplate  business  out  of  the  province ;  but 
the  undersigned  is  of  opinion  that  attention  must  be  given  to  sec.  1,  subsec.  7,  which 
gives  power  to  the  company  to  acquire         *  *         any  steam  or  other  ships,  barges 

or  vessels  for  the  purpose  of  conveying  goods,  whether  belonging  to  the  company  or 
not,  or  of  conveying  persons,  and  between  any  places  whatever,  and  maintaining  and 
running  the  same. 

Also  subsec.  9. — Confers  powers  on  them  to  acquire  *         *  for  or  in  any 

connection  with  all  of  or  any  of  the  purposes  hereby  authorized,  any  buildings, 
plants,   machinery,   stock  in  trade,  goods,  chattels,  or  effects  in  any  parts  of  the  world. 

Subsec.  10. — "To  acquire  by  grant,  pur6hase,  license  or  otherwise,  any  patents^ 
brevets  d'invention,  patent  rights  or  copyrights,  which  may  be  desirable  for  the  purposes 
of  the  company." 

Subsec.  15. — "To  procure  the  company  to  be  constituted  or  incorporated  as  a 
corporation  or  anonymous  society  in  any  colony  or  foreign  country." 

Subsec.  16. — "To  procure,  obtain,  accept,  and  observe  the  terms  and  conditions 
of  any  decrees,  concessions,  powers  or  privileges  made  or  granted  now  or  hereafter  by 
any  government  or  other  authorities." 
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Subsec.  17. — "To  purchase,  take  over  and  adopt  all  or  any  part  of  the  good-will, 
assets  and  liabilities  of  any  other  company  or  person  carrying  on  all  or  any  branches 
of  the  business  mentioned  herein,  and  to  buy,  hold  or  sell  any  of  the  shares  of  the  same 
company,  and  to  liquidate  and  wind  up  its  business  and  affairs." 

Subsec.  18. — "  To  make  and  carry  into  effect,  any  arrangements  with  respect  to 
the  union  of  interests  or  amalgamation  with  any  other  company,  corporation  or  person 
carrying  on  any  bu-siness  similar  to  that  of  this  company,  &c." 

Sec.  6. — Also  gives  power  to  the  "company  to  make  and  construct  any  roads, 
railroads,  &c.,  *  *  over,  under  and  across  any  road,  railroad,  tramroad,  or 
river,   brook  or  stream,"   without  any  reference  to  the  rights  of  navigation. 

Whilst  these  rights  cannot  be  aSected  by  any  local  legislation,  it  would  seem 
advisable  that  in  such  cases  as  the  present,  some  mention  should  be  made  of  them. 

As  to  the  Act  itself,  and  the  points  previously  alluded  to,  it  appears  by  section  7 
that  "  the  Halifax  Company,  Limited,  is  a  company  incorporated  in  England  under 
the  Imperial  Acts,  'The  Companies  Act,  1862,'  and  'The  Companies  Act,  1867.'" 

When  the  powers  conferred  by  the  Act  are  taken  together,  and  in  connection, 
especially,  with  the  subsections  which  have  been  alluded  to,  it  appears  obvious  that 
the  incorporation  of  the  company  is  for  objects  beyond  the  powers  and  control  of  a 
local  legislature.  It  cannot  be  said  that  it  is  for  purely  local  works  or  undertakings, 
nor  is  it  an  incorporation  of  a  company  with  provincial  objects,  or  of  a  merely  local  or 
private  nature  in  the  province. 

The  undersigned,  therefore,  recommends  that  the  Act  in  question  should  be 
disallowed. 

H.  BERNARD, 

I  concur.  Deputy  Minister  of  Justice. 

T.  FOURNIER, 

Minister  of  Justice. 

Proclamation  disallowing  the  above  mentioned  Act,  published  in  the  Canada  Gazette, 
on  the  12th  December,  1874.      Vol.  VIII.,  No.  25,  p.  661. 


Report  o/  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  12th  December,  187 Jf. 

Department  of  Justice,  Ottaava,  4th  December,  1874. 

Upon  the  undermentioned  Act,  passed  by  the  legislature  of  Nova  Scotia,  1874,  th® 
undersigned  has  the  honour  to  report  "  An  Act  to  incorporate  the  Anglo-French  Steam" 
ship  Company." 

This  Act  proposes  to  incorporate  certain  persons  under  the  above  name,  for  the 
purpose  of  running  a  steamer  or  steamers  to  and  from  ports  in  Nova  Scotia,  the 
island  of  St.  Pierre  Miquelon,  and  Newfoundland. 

On  the  face  of  this  Act  it  is  shown  to  be  for  a  line  of  steamships  extending  beyond 
the  limits  of  the  province,  and  being  between  the  province  and  a  British,  as  also  a  for- 
eign country,  it  obviously,  therefore,  comes  within  one  of  the  classes  mentioned  in  the 
British  North  America  Act,  section  92,  subsection  10,  clauses  a  and  b. 

The  undersigned  has  the  honour  to  advise  that  this  Act  is  not  within  the  compe- 
tence of  a  provincial  legislature,  and  to  recommend  therefore  that  this  Act  be  dis- 
allowed by  your  Excellency. 

H.  BERNARD, 

I  concur.  Deputy  Minister  of  Justice. 

T.  FOURNIER, 

Minister  of  Justice. 

Proclamation  disallowing  the  above  mentioned  Act,  published  in  the  Canada  Gazette 
on  the  12th  day  of  December,  1874.      Vol.  VIII.,  No.  25,  p.  661. 
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Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  12th  December,  187 Jf.. 

Department  of  Justice,  Ottawa,  7th  December,  1874. 

Upon  the  undermentioned  Acts  of  the  legislature  of  the  province  of  Nova  Scotia,, 
passed  in  the  37th  Victoria,  1874,  the  undersigned  has  the  honour  to  report  as  follows  : — 

Chapter  18. — "  An  Act  to  establish  County  Courts." 

By  section  3  it  is  provided  that  one  judge  shall  be  appointed  for  each  county  court 
district,  and  further,  that  "  every  such  judge  shall  be  a  barrister  of  the  Supreme  Court 
of  this  province  of  not  less  than  seven  years'  standing." 

In  respect  to  this  latter  limitation,  the  undersigned  thinks  it  well  to  refer  to  the 
"  British  North  America  Act,  1867,"  section  97,  by  which  the  only  limit  to  the  discre- 
tion of  the  Governor  General  in  selecting  such  judges  from  th'^  several  provinces,  is  that 
they  shall  be  selected  from  the  bars  of  those  provinces. 

The  undersigned  does  not  desire  to  express  any  definite  opinion  whether,  having 
reference  to  the  Imperial  statute,  it  is  within  the  power  of  a  local  legislature  to  pass  the 
clause  above  alluded  to. 

He  suggests  the  subject  to  the  consideration  of  the  government  of  Nova  Scotia,  and 
recommends  that  the  Act  be  left  to  its  operation. 

Chapter  62. — "An  Act  to  incorporate  the  Eastern  Counties  Railway  Company." 

Section  10. — Authorizes  the  company  to  purchase  and  hold,  within  or  without  the 
province,  lands,  houses  and  materials,  ifec,  to  make  such  connections  as  they  may  think 
proper  with  other  railway  or  steamboat  companies,  within  or  without  the  province, 
either  by  leasing  their  road  to  other  corporations,  (fee,  or  by  consolidating  the  stock  of 
their  railroad  with  that  of  any  other  railway  companies,  (fee.  This  provision  seems  to 
be  beyond  the  power  of  the  legislature  of  Nova  Scotia,  which  in  this  respect  is  confined 
by  section  92,  subsection  10,  to  local  work  and  undertaking,  except  lines  of  steamships, 
railways,  &c.,  connecting  the  province  with  any  other  or  others  of  the  provinces,  or 
extending  beyond  the  limits  of  the  province. 

Nor  does  it  seem  to  be  under  the  terms  laid  down  in  subsection  11  of  that  section  ; 
the  "  incorporation  of  companies  with  provincial  objects." 

It  is  suggested  that  this  clause  be  repealed,  and  their  powers  limited. 

Section  13  empowers  the  company  to  construct  its  railroad  over,  under  and 
across  any  harbour,  cove,  brook  or  stream. 

This  clause  is  one  of  frequent  occurrence  in  private  Acts,  and  it  appears  desirable 
in  all  cases  to  make  a  direct  reservation  regarding  navigation  and  its  rights  as  reserved 
to  the  Parliament  of  Canada. 

It  is  true  that  the  absence  of  any  reference  to  navigation  cannot  prejudice  the 
powers  of  the  Parliament  of  Canada,  or  the  action  of  the  government  of  Canada  in 
respect  to  the  same,  but  it  is  suggested  that  parties  would  be  more  thoroughly  cognizant 
of  their  position  in  such  respect,  if  direct  reference  were  made  to  the  rights  of  navigation. 

Chap.  63. — "An  Act  to  incorporate  the  Inverness  Railway  Company,"  sec.  14. 

Chap.  68. — "An  Act  to  incorporate  the  Styles  Mining  Company,  Limited,"  sec.  10. 

Chap.  69. — "  An  Act  relating  to  the  General  Mining  Association,  Limited,"  sec.  2. 

The  remarks  made  in  reference  to  navigation  apply  also  to  these  sections. 

The  undersigned  recommends,  however,  that  the  Acts  be  left  to  their  operation, 
the  subject  being  brought  under  the  notice  of  the  government  of  Nova  Scotia,  with  the 
reference  to  these  clauses  and  further  legislation  on  these  subjects. 

H.  BERNARD, 

Deputy  Minister  of  Justice. 
I  concur. 

T.    FOURNIER, 

Minister  of  Justice. 


482  NOVA    SCOTIA    LEGISLATION 


Lieutenant-Governor  Archibald  to  the  Secretary  of  State  of  Canada. 

Government  House,  Halifax,  Nova  Scotia,  24th  July,  1874. 

Sir, — I  have  the  honour  to  inclose  a  certified  copy  of  a  bill  entitled  :  "  An  Act  to 
facilitate  arrangements  between  Railway  Companies  and  their  Creditors,"  which  was 
presented  to  me  at  the  close  of  the  last  session  of  the  legislature  of  this  province,  but  to 
which  I  did  not  accord  my  assent,  reserving  il  for  the  signification  of  the  pleasure  of 
his  Excellency  the  Governor  General.  My  reason  for  reserving  the  bill  was,  that  I 
considered  the  subject  not  within  the  jurisdiction  of  the  local  legislature. 

The  Union  Act  commits  to  parliament,  legislation  on  subjects  of  bankruptcy  and 
insolvency. 

This  Act  seems  to  encroach  upon  the  domain  of  Parliament.  It  proposes  to  facilitate 
arrangements  between  certain  companies  and  their  creditors  ;  it  is  confined,  it  is  true, 
to  companies  constituted  by  Acts  of  the  provincial  legislature,  and  may  have  proceeded 
on  the  idea  that  the  companies,  being  of  local  jurisdiction,  the  insolvency  of  such  com- 
panies might  be  dealt  with  by  the  local  legislature  ;  but  this  interpretation  of  the  Act 
could  hardly  be  considered  gravely. 

It  may  be  said  that  the  operation  of  the  Act  is  not  necessarily  confined  to  insolvent 
companies — that  it  may  well  apply  to  companies  embarrassed,  but  able  to  pay  in  full,  if 
time  is  allowed. 

But  the  Bankruptcy  and  Insolvency  Acts  are  not  confined  to  the  estates  unable  to 
pay.  It  is  sufficient  that  the  parties  are  unable  to  meet  existing  engagements,  and  then 
this  should  be  testified  in  certain  modes  prescribed  by  the  Bankruptcy  Acts.  The  ques- 
tion of  eventual  inability  to  pay  is  quite  another  matter. 

This  Act  undertakes  to  deal  with  the  rights  of  creditors,  to  prevent  them  from 
enforcing  their  claims  ;  in  effect,  it  seems  to  me  to  repeal  the  provisions  of  the  law  of 
bankruptcy  or  insolvency,  so  far  as  regards  the  class  of  companies  specified  in  it. 

Under  these  circumstances,  I  thouj^ht  it  my  duty  to  leave  the  matter  for  the  consid- 
eration of  his  Excellency  the  Governor  General,  for  such  action  thereon  as  he  may  think 
fit  to  adopt. 

May  I  request  you  will  have  the  goodness  to  bring  the  matter  to  the  early  notice 
of  his  Excellency. 

I  have,  tfec, 

ADAMS  G.  ARCHIBALD, 

Lieutenant-Governor. 


Memorial  of  the  Windsor  an  i  Annapolis  Railnxiy  Company. 

To    His  Excellency    the    Governor  General  of   the  Dominion  of  Canada,  in  Council : 

The  memorial  of  the  "Windsor  and  Annapolis  Railway  Company  (Limited), 
humbly  showeth  : 

That  your  memorialists  are  a  company  composed  for  the  most  part  of  capitalists 
resident  in  Great  Britain,  registered  in  England  on  the  1st  of  March,  1867,  as  a 
"  Limited  "  Company,  under  an  Act  of  the  Imperial  Parliament,  entitled  :  "  The  Com- 
panies' Act,  1862,"  and  incorporated  by  an  Act  of  the  legislature  of  Nova  Scotia  (30 
Vic,  chap.  36)  on  the  7th  of  May,  1867. 

The  object  for  which  your  memorialists  were  incorporated  was  the  construction 
and  working  of  a  portion  of  one  of  the  sections  of  the  government  railways  of  the 
province  of  Nova  Scotia,  extending  from  Windsor  to  Annapolis,  a  distance  of  eighty- 
five  miles. 
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The  capital  embarked  by  your  capitalists  amounts  to  £300,000,  in  fifteen  thousand 
shares  of  £20  each.  Your  memorialists  have,  as  provided  by  their  articles  of  association, 
also  raised  the  further  sum  of  £200,000  by  the  issue  of  terminable  debentures  carrying 
interest  at  the  rate  of  six  per  cent  per  annum. 

Your  memorialists  having  completed  the  construction  of  the  line  of  railway,  have 
now  operated  it,  with  the  utmost  energy  and  regularity,  for  more  than  five  years ;  but 
all  their  efforts  have  hitherto  failed  to  derive  a  return  on  their  invested  capital,  the 
income  from  the  road  after  payment  of  expen-es  not  even  sufficing  to  meet  any  part  of 
the  interest  upon  the  debenture  debt. 

Your  memorialists,  however,  have,  with  continued  regularity,  paid  this  interest  to 
the  holders  of  their  debentures,  having  necessarily  to  provide  the  funds  therefor  by 
borrowing,  and  the  capital  requirements  of  the  road  having  been  met  in  a  similar 
manner,  your  memorialists  have,  up  to  the  present  time,  increased  floating  debts  to  the 
amount  of  £100,000. 

It  would,  therefore,  appear  that  the  circumstances  of  the  company  are  such  as 
to  necessitate  an  increase  of  capital,  and  their  articles  of  association  giving  them  power 
to  negotiate  such  increase,  your  memorialists  last  year  proposed  a  scheme  to  their  bond- 
holders by  means  of  which  a  further  sum  of  £190,000  might  be  raised  on  mortgages,  to 
rank  equal  with  those  already  existing,  and  over  four  fifths  of  the  parties  interested 
acquiesced  in  the  said  scheme. 

But  owing  to  the  objection  of  a  few  remaining  bondholders,  your  memorialists  were 
unable  to  carry  out  this  sclieme,  and  the  interest  of  the  whole  of  the  capitalists  connected 
with  the  undertaking  were  thereby  endangered. 

In  order,  therefore,  to  protect  the  interests  of  the  great  majority  of  debenture 
holders,  and  that  the  ill-advised  hostility  of  a  few,  might  not  be  permitted  to  hamper 
the  well -considered  plans  of  your  memorialists  for  the  benefit  of  the  line,  a  bill  was 
introduced  into  the  Honourable  the  House  of  Assembly  of  Nova  Scotia,  entitled  :  "  An 
Act  to  facilitate  arrangements  between  Railway  Companies  and  their  creditors,"  the 
intention  of  which  was  to  prevent  any  small  number  of  creditors  from  exercising  the 
power  of  selling  or  otherwise  acting  towards  your  memorialists'  property,  in  a  way 
likely  to  affect  the  continued  running  of  the  road.  This  bill  was  twice  passed  by  the 
Honourable  the  House  of  Assembly  in  their  sessions  in  1872  and  1873  respectively; 
in  both  instances,  however,  it  was  too  late  to  pass  the  legislative  council. 

At  the  last  session  the  bill  being  again  intioduced,  was  unanimously  passed  by 
both  Honourable  Houses. 

His  Honour  the  Lieutenant-Governor,  however,  reserved  the  Act  for  the  consider- 
ation of  your  Excellency  in  Council. 

It  has  come  to  the  knowledge  of  your  memorialists  that  a  few  gentlemen,  in 
Halifax,  holding  bonds  to  the  extent  of  some  seven  thousand  five  hundred  pounds 
sterling,  have  thought  fit  to  petition  your  Excellency  to  withhold  your  assent  to  their 
bill,  on  the  grounds  that  it  will  materially  affect  a  prior  lien  upon  the  property, 
which  they  claim  to  hold,  to  the  exclusion  of  other  bonds  of  the  same  class,  and  com- 
pel them,  at  the  instance  of  other  creditors  of  the  company,  to  compromise  their  just 
claims. 

It  is  further  stated  in  the  said  petition  that  the  petitioners  would  have  opposed  the 
passage  of  the  Act,  had  they  been  aw;ire  of  its  introduction  into  the  House  of  Assembly, 
and  also  that  it  was  hurried  through  the  legislative  council  before  they  were  enabled 
to  signify  their  objections  to  it. 

Your  memorialists  regret  to  observe  that  there  is  considerable  error  in  their  state- 
ments, since  the  bill  was  introduced  on  the  24th  March  ;  read  second  time  and  referred 
to  Committee  on  Law  Amendments,  26th  March  ;  reported  from  this  committee,  and 
committed,  9th  April ;  passed  in  committee  and  ordered  to  be  engrossed,  5th  May  ; 
read  a  third  time  and  sent  to  legislative  council,  5th  May ;  every  stage  of  these  pro- 
ceedings being  duly  reported  in  the  newspapers. 

i!r_"_'Also,  upon  its  being  sent  to  the  legislative  council,  opposition  was  made   thereto 
by  the  gentlemen  signing  the  abovementioned  petition,  and,  in   consequence,  the  Bill 
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was  referred  to  a  committee  of  the  council,  the  Hon.  Mr.  Creighton  being  Chairman, 
who  summoned  representatives  of  those  gentlemen  and  of  your  memorialists  to  appear 
before  them. 

Accordingly,  on  the  6th  of  May,  Dr.  Lewis,  of  Halifax,  appearing  for  certain  of 
the  objecting  parties,  was  heard  before  the  said  committee,  who  also  examined  your 
memorialists'  commissioner,  and  the  said  committee  reporting  in  favour  of  the  Bill, 
with  certain  amendments,  it  was  passed  in  the  council,  returned  to  the  House  of 
Assembly,  and  finall);  passed  on  the  7th  of  May. 

Your  memorialists  claim  that  the  passing  of  the  bill  will  be  no  injustice  to  the 
opposing  parties,  nor  to  any  of  the  company's  creditors,  since  it  provides  that  any 
scheme  of  arrangement  must  be  assented  to  in  writing  by  three-fourths  of  the  class  of 
creditors  affected  by  its  proposals,  and  that,  should  any  refuse  their  assent,  they  may 
be  heard  before  a  judge  of  the  Supreme  Court,  who,  upon  considering  their  objections 
valid,  may  disallow  the  proposed  scheme. 

Your  memorialists  contend  that  su:h  an  Act  is  indispensable  to  any  railway 
company  in  monetary  difficulties,  and,  in  consequence,  similar  Acts  have  been  placed 
upon  the  Statute-Books  of  Gieat  Britain  and  ]uost  of  the  provinces  of  the  Dominion  of 
Canada, 

Should  this  bill  be  disallowed,  your  memorialist  ■  will  be  debarred  from  all  power 
of  developing  their  property,  or  even  from  saving  it  from  annihilation,  and  thereby  not 
only  will  their  invested  capital  be  jeopardized  and  an  injury  done  to  their  creditors,  but 
a  great  and  manifest  harm  will  occur  to  the  province  of  Nova  Scotia. 

Your  memorialists,  therefore,  in  all  humility  beg  that  your  Excellency  may  be 
pleased  to  signify  your  assent  to  the  Act. 

And  your  memorialists,  as  in  duty  bound,  will  ever  pray,  tfec. 

The  Windsor  and  Annapolis  Railway  Company  (Limited)  by  their  lawfully 
appointed  commissioner, 

ELIAS  A.  DkPASS. 


Ottawa,  1st  December,  1874. 


Report  of  the  Hon.  the  Minister  of  Justice^  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  12th  December,  187 Jf. 

Department  op  Justice,  Ottawa,  8th  December,  1874. 

The  undersigned  has  the  honour  to  report,  that  in  the  session  of  the  legislature  of 
the  province  of  Nova  Scotia  held  in  May  last,  a  bill  was  passed,  intituled  :  "  An  Act 
to  facilitate  arrangements  between  Railway  Companies  and  their  creditors,"  which  was 
reserved,  by  the  Lieutenant-Governor,  for  the  signification  of  the  pleasure  of  your  Ex- 
cellency thereon. 

The  Lieut.-Governor  reports  that  his  reason  for  reserving  the  bill  was  that  he 
considered  the  subject  not  within  the  jurisdiction  of  the  local  legislature,  and  that  it 
seemed  to  entrench  upon  the  domain  of  Parliament,  as  being  within  the  subjects  of  "  In- 
solvency and  Bankruptcy." 

The  Lieut.-Governor  says,  that  the  operation  of  the  "  Act  is  not  necessarily  con- 
fined to  insolvent  companies  embarrassed,  but  able  to  pay  in  full,  if  time  is  allowed,  but 
the  Bankruptcy  and  Insolvency  Acts  are  not  confined  to  the  estates  unable  to  pay. 
It  is  sufficient  that  the  parties  are  unable  to  meet  existing  engagements,  and  that  it 
should  be  testified  in  certjiin  modes  prescribed  by  the  Bankruptcy  Acts.  The  question 
of  eventual  inability  to  pay  is  quite  another  matter. 

He  states  that  "  the  Act  undertakes  to  deal  with  the  rights  of  creditors,  to  prevent 
them  from  enforcing  their  claims,  in  efifect  to  repeal  the  provisions  of  the  law  of  bank- 
ruptcy and  insolvency,  so  far  as  regards  the  classes  of  companies  specified  in  it." 


37  VICTORIA,  1874.  485 


2.  A  petition  is  submitted  against  the  royal  assent  to  this  bill,  signed  by  five 
residents  of  Halifax,  who  state  that,  although  no  direct  reference  is  made  in  the  Act  it- 
self, to  the  Windsor  and  Annapolis  Railway  Company,  yet  that  it  was  introduced  at  the 
instance  of  that  company  and  for  the  sole  purpose  of  enabling  the  directors  to  com- 
promise with  its  creditors,  and  that  its  provisions  materially  alFect  the  interests  of  the 
memorialists  who  hold  mortgage  debentures  or  bonds  to  the  extent  of  £7,500  sterling 
of  the  Windsor  and  Annapolis  Railway  Company.  That  the  said  bonds  have  been  re- 
gistered in  the  different  counties,  and  under  the  laws  of  Nova  Scotia  have  become  liens 
on  the  property,  according  to  the  dates  of  their  registry,  to  the  exclusion  of  other  bonds 
of  the  same  class  not  registered  at  all,  or  registered  subsequently." 

That  if  the  Act  should  be  assented  to,  they  are  afraid  that  they  would  be  prevented 
from  recovering  the  amount  justly  due  them  by  the  Windsor  and  Annapolis  Railway 
Company,  and  be  compelled,  at  the  instance  of  the  company  and  its  creditors,  who  are 
not  secured  to  the  same  extent  as  they  are,  to  compromise  their  claims  and  give  up  their 
security.  That  they  had  intended  to  have  appeared  before  the  Committee  of  the  House 
of  Assembly  and  oppose  the  passage  of  the  Act,  but  that  none  of  them  were  aware  that 
the  same  had  been  introduced  until  it  had  passed  through  the  House  on  the  5th  May 
last,  and  that  as  it  was  hurried  through  the  council  on  the  morning  of  the  7th  May, 
the  same  day  on  which  the  legislature  was  prorogued,  they  were  unable  to  oppose  its 
passage. 

That  if  the  Act  becomes  law,  great  injustice  will  be  done  to  them,  and  they  pray 
for  its  disallowance,  so  that  they  may  have  an  opportunity,  in  case  the  Act  is  again  in- 
troduced into  the  local  legislature,  of  being  fully  heard  before  a  committee  in  the 
House. 

In  the  letter  transmitting  this  petition,  the  writer  states  that  the  bill  would  have 
been  defeated  in  the  legislative  council,  but  for  an  intimation  of  Dr.  Parker  that  the 
rights  of  bondholders  would  not  be  affected. 

3.  The  Windsor  and  Annapolis  Railway  Company  (Limited),  presents  a  petition 
in  favour  of  the  passage  of  the  Act,  stating  that  they  are  a  company  incorporated  in 
England,  under  the  "Joint  Stock  Companies  Act."  for  the  consti'uction  and  working  of 
a  portion  of  one  of  the  sections  of  the  government  railways,  from  Windsor  to  Anna- 
polis, being  eighty-five  miles. 

That  the  capital  embarked  is  £300,000  sterling,  with  further  sum  of  £200,000 
sterling  by  the  issue  of  terminable  debentures  at  6  per  cent  interest  per  annum. 

They  allege  that  they  have  completed  the  conntruction  of  the  line,  and  have  oper- 
ated it  for  five  years,  but  unsuccessfully  ;  and  that  they  have  paid  interest  to  the  de- 
benture-holders, and  have  thereby  incurred  a  floating  debt  to  the  amount  of 
£100,000. 

That  the  company  require  an  increase  of  capital,  and  their  articles  of  association 
permit  such  increase.  That  they  proposed  a  scheme  to  the  bondholders  by  means  of 
which  a  further  sum  of  £100,000  might  be  raised  on  mortgages  to  rank  equally  with 
those  already  existing  ;  and  that  over  four-fifths  of  the  parties  interested  acquiesced  in 
the  scheme,  but  that  the  few  remaining  bondholders  objected,  and  the  scheme  fell  to 
the  ground. 

That  to  meet  this  difficulty  the  bill  in  question  was  passed  ;  the  intention  being  to 
prevent  any  smaller  number  of  creditors  from  exercising  the  power  of  selling  or  other- 
wise acting  in  a  way  likely  to  affect  the  continued  running  of  the  road  ;  and  that  the 
bill  was  twice  passed  in  the  House  of  Assembly  in  their  sessions  of  1872-73,  but  in 
both  instances,  too  late  to  pass  the  legislative  council. 

With  reference  to  the  allegations  in  the  petition  against  the  bill,  as  to  the  .'  ame 
having  been  hurried  through  the  legislature,  they  state  that  the  bill  was  introduced 
on  the  24th  March,  passed  the  committee  with  amendments  thereto,  and  did  not  pass 
the  Assembly  until  the  5th  May  ;  and  that  in  respect  to  the  Council,  the  representatives 
of  the  gentlemen  who  petitioned  against  the  same  were  summoned,  and  appeared  be- 
fore them. 
31 
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They  allege  that  the  passage  of  the  bill  will  be  no  injustice  to  the  opposing  parties 
or  to  any  of  the  company's  creditors,  since  it  provides  that  any  scheme  of  arrangement 
must  be  assented  to  by  three-fourths  of  the  class  of  creditors  affected  by  it,  and  by  other 
provisions. 

They  contend  that  such  an  Act  is  indispensable  to  any  railway  company  in  mone- 
tary difficulties,  and  that,  if  disallowed,  the  company  would  be  debarred  from  all  pow- 
er of  developing  their  property,  or  even  from  saving  it  from  annihilation,  and  an  injury 
would  be  done  to  the  creditors. 

4.  The  bill  itself  provides  that  a  company  may  propose  a  scheme  of  arrangement 
between  itself  and  their  creditors,  with  or  without  provisions  for  settling,  and  defining 
any  rights  of  shareholders  as  among  themselves,  and  for  raising,  if  necessary,  additional 
share  and  loan  capital,  and  may  file  the  same  in  the  Supreme  Court,  upon  which  the 
latter  may,  on  the  application  of  the  company,  in  a  summary  way,  restrain  any  action 
against  the  company  on  such  terms  as  the  court  thinks  fit.  Notice  of  the  filing  of  the 
scheme  is  to  be  published,  after  which  no  execution  or  process  against  the  company 
shall  be  available,  without  leave  of  the  court. 

The  scheme  is  to  be  deemed  to  be  assented  to  by  the  creditors  when  assented  to 
in  writing  by  three-fourths  in  value,  and  by  the  preference  shareholders  by  three-fourths 
in  value  of  each  class,  and  by  the  ordinary  shareholders  when  assented  to  at  an  extra- 
ordinary general  meeting,  specially  called  for  that  purpose  ;  but  the  assent  to  the  scheme 
of  any  class  of  encumbrances  or  shareholders  is  not  to  be  requisite,  if  the  scheme  does 
not  prejudicially  affect  any  right  or  interest  of  such  class. 

If  the  directors  thereupon  consider  the  scheme  to  be  assented  to,  they  may 
apply  to  the  court  by  petition  for  confirmation,  and  the  court,  if  satisfied  that  the 
scheme  has  been  assented  to,  and  that  no  sufficient  objection  has  been  established, 
may  confirm  it,  whereupon  it  shall  be  enrolled  in  the  court  and  binding  on  all 
parties. 

5.  It  is  under  the  foregoing  circumstances  that  the  bill  requires  either  your  Ex- 
cellency's assent  or  disallowance. 

It  may  be  mentioned,  in  the  first  place,  that  the  Act  is  by  its  terms  specially  limit- 
ed to  any  railway  company  constituted  by  any  Act  of  the  legislature  of  Nova  Scotia ; 
and,  further,  that  it  does  not  conflict  with  any  law  of  Canada  relating  to  bankruptcy  or 
insolvency. 

The  Insolvent  Act  of  Canada,  1869,  does  not  extend  to  incorporated  companies, 
and  to  reach  such  matter  as  the  present,  it  would  be  requisite  that  legislation  should,  if 
necessary,  be  had. 

As  to  the  necessity  for  legislation  of  such  a  kind  as  the  present,  or  of  its  nature, 
there  can  be  no  doubt  that  it  frequently  exists,  and  in  England  provision  is  made 
frequently  for  the  winding  up  of  companies,  or  for  enabling  them  to  come  to  terms  with 
the  various  classes  of  creditors  on  fresh  provisions  and  arrangements,  which  shall  enable 
a  concern  to  be  carried  on. 

The  same  legislation  has,  on  various  occasions,  been  passed  by  the  parliament  of 
Canada — not,  indeed,  to  the  extent  of  winding  up,  but  as  to  re-arrangements  of  its 
shares  and  debenture  indebtedness.  In  so  doing  it  is  obvious  that  private  interests 
must  be  more  or  less  affected,  and  it  is,  therefore,  left  to  a  majority  or  larger  proportion 
of  the  parties  interested  to  decide  whether  the  scheme  should  be  accepted  by  them 
or  not. 

In  reference,  therefore,  to  the  allegations  made  by  the  petitioners  against  the  bill, 
and  as  it  appears  for  nearly  six  weeks  after  its  introduction  into  the  legislative  as- 
sembly, the  petitioners  had  the  power  of  taking  steps  to  represent  their  interests  before 
the  legislative  assembly  of  Nova  Scotia,  and  as  the  same  passed  the  committee  of  both 
Houses  and  was  amended  in  both,  the  undersigned  is  of  the  opinion  that  no  reason  ex- 
ists on  these  grounds  for  withholding  your  Excellency's  assent. 

6.  The  point,  therefore,  for  consideration,  and  which  is  one  of  some  importance, 
is  that  raised  by  the  Lieutenant-Governor,  namely,  that  the  Act  deals,  with  a  subject  not 
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within  the  jurisdiction  of  a  local  legislature,  inasmuch  as  it  deals  with  "bankruptcy 
and  insolvency  "  which  are,  by  the  British  North  America  Act,  1867,  reserved  to  the 
parliament  of  Canada  alone. 

Upon  this  point  the  undersigned  refers  to  the  judgment  of  the  Judical  Committee 
of  the  Privy  Council  on  the  appeal  of  L'Union  St.  Jacques  de  Montreal  v.  Dame  Julie 
Belisle,  on  appeal  from  the  Court  of  Queen's  Bench  for  the  province  of  Quebec,  Canada 
(appeal  side)  delivered  8th  July,  1874.* 

In  that  case  an  Act  was  passed  by  the  legislature  of  the  province  of  Quebec,  in 
reference  to  the  Society  of  L'Union  St.  Jacques  de  Montreal,  imposing  a  forced  com- 
mutation of  the  existing  rights  of  two  widows,  who  at  the  time  when  that  Act  was  passed, 
were  annuitants  of  the  society  under  the  rules. 

The  reason  for  that  Act  was,  by  its  recitals,  stated  to  be  that  the  resources  of  the 
society  had  been  considerably  reduced,  and  encroachments  made  on  its  savings  and  the 
balancing  of  receipts  and  expenses  prevented,  and  that  two  out  of  four  widows  of  de- 
ceased members  had  agreed  to  allow  their  weekly  and  life  benefits  to  be  lessened,  but 
that  the  other  two  refused  so  to  do,  and  that  it  had  been  shown  that  the  financial  con- 
dition of  the  association  did  not  permit  of  its  continuing  to  pay  to  the  two  widows 
their  previous  pensions  without  entaiUng  its  own  ruin. 

The  Judical  Committee  of  the  Privy  Council  said  :  "  Clearly  this  matter  is  private, 
clearly  it  is  local,  so  far  as  locality  is  to  be  considered,  because  it  is  in  the  province, 
and  in  the  city  of  Montreal,  and  unless,  therefore,  the  general  effect  of  that  head  of 
section  92  is  for  this  purpose  qualified  by  something  in  section  91,  it  is  a  matter 
not  only  within  the  competency,  but  within  the  exclusive  competency,  of  the  provincial 
legislature." 

The  question  then  was  whether  it  was  a  matter  coming  under  bankruptcy  and 
insolvency,  and  the  view  taken  by  their  I^ordships  in  this  respect  is  set  out. 

They  further  add  that  no  general  law,  in  respect  to  bankruptcy  and  insolvency, 
covering  particular  associations,  or  the  society  in  question,  is  alleged  ever  to  have  been 
passed  by  the  Dominion,  and  they  add  these  words  : — 

"  The  fact  that  this  particular  society  appears,  upon  the  face  of  the  provincial  Act, 
to  have  been  in  a  state  of  embarrassment,  and  in  such  a  financial  condition  that,  unless 
relieved  by  legislation,  it  might  have  been  likely  to  come  to  ruin,  does  not  prove  that  it 
was  in  any  legal  sense  within  the  category  of  insolvency,  and  in  point  of  fact,  the  whole 
tendency  of  the  Act  is  to  keep  it  out  of  that  category,  and  not  to  bring  it  into  it.  The 
Act  does  not  terminate  the  company ;  it  does  not  propose  a  final  distribution  of  its 
assets  on  a  footing  of  insolvency  or  bankruptcy  ;  it  does  not  wind  it  up.  ' 

"  On  the  contrary,  it  contemplates  it  going  on,  and  possibly  at  some  future  time 
recovering  its  prosperity,  and  then  these  creditors,  who  seem  on  the  face  of  the  Act  to 
be  somewhat  summarily  interfered  with,  are  to  be  re-instated. 

"  Their  Lordships  are  clearly  of  the  opinion  that  this  is  not  an  Act  relating  to 
bankruptcy  and  insolvency." 

The  undersigned  is  of  the  opinion  that  the  present  reserved  bill  of  Nova  Scotia, 
comes  within  the  argument  taken  by  their  Lordships  in  the  case  of  the  Quebec  Act.  Al- 
though in  the  Nova  Scotia  bill,  no  particular  company  is  named,  yet  it  applies  to  any 
railway  company  within  the  legislative  competence  of  that  legislature,  in  a  state  of  em- 
barrassment, and  in  such  a  financial  condition  that,  unless  relieved  by  legislation,  it  may 
be  likely  to  come  to  ruin. 

In  point  of  fact,  indeed,  as  was  observed  by  their  Lordships,  the  whole  tendency  of 
the  bill  of  Nova  Scotia  is  to  keep  it  out  of  that  category,  and  not  to  bring  it  into  it. 
The  bill  does  not  terminate  the  company  ;  it  does  not  propose  a  final  distribution  of  its 
assets  on  the  footing  of  insolvency  or  bankruptcy  ;  it  does  not  wind  it  up. 

On  the  contrary,  its  object  is  to  ensure  its  going  on  and  recovering  its  prosperity. 

The  Act  itself  seems  very  reasonable.  It  propounds  a  scheme  to  be  filed  in  the 
Supreme  Court,  and  which  from  begining  to  end,  is  to  be  under  the  protection  of  the 
court,  and  before  which  any  sufficient  objection  may  be  heard. 


•See  8  L.  R.  P.  C.  App.  side,  p.  31. 
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The  interests  of  creditors  of  preference  shareholders,  and  of  ordinary  shareholders, 
are  all  protected  ;  the  two  former  by  votes  of  three  fourths  in  value,  and  as  to  the 
latter,  at  an  extraordinary  general  meeting. 

The  confirmation  of  the  scheme  depends  upon  the  judgment  of  the  court,  who 
have  the  power  of  hearing  the  directors  and  creditors,  shareholders  or  other  parties 
whom  the  court  thinks  entitled  to  be  heard  on  the  application. 

Simple  as  it  is,  the  details  appear  calculated  to  effect  the  desired  objects. 

It  appears  to  provide  full  machinery  for  enabling  any  company,  temporarily  em- 
barrassed, to  provide  means  for  continuing  their  operations  and  business. 

6.  Under  all  these  circumstances,  the  undersigned  recommends  that  your  Excel- 
lency should  assent  to  the  said  bill. 

H.  BERNARD, 
I  concur.  Deputy  Minister  of  Justice. 

T.  FOURNIER, 

Minister  of  Justice. 

Note. — Proclamation  giving  assent  to  the  above  mentioned  Act,  published  in  the 
Canada  Gazette,  on  the  12th  day  of  December,  1874..      ^ol.  VIII.,  No.  25,  p.  659. 


Re-port  of  the  Son.   the  Minister  of  Justice,   approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  Slst  March,  1875. 

Department  of  Justice,  Ottawa,  25th  March,  1875. 

Upon  the  undermentioned  Act,  passed  by  the  legislature  of  the  province  of  Nova 
Scotia,  in  the  year  1874,  the  undersigned  has  the  honour  to  report : — 

Chapter  82. — "  An  Act  to  incorporate  the  Eastern  Steamship  Company."  This  Act 
purports  to  incorporate  certain  persons  under  the  above  name,  for  the  purpose  of  running 
steamers  on  the  coast  of  this  province,  and  elsewhere. 

There  is  no  limit  therefore  to  its  operation  within  the  province  of  Nova  Scotia ;  on 
the  contrary,  it  speaks  of  "  elsewhere." 

The  undersigned  is  of  opinion,  therefore,  that  the  company  comes  within  one  of 
the  clauses  mentioned  in  the  British  North  America  Act,  1867,  section  92,  subsection 
10,  clause  A. 

The  undersigned  has  the  honour,  therefore,  to  advise  that  this  Act  is  not  within 
the  competence  of  a  local  legislature,  and  would  recommend  that  this  Act  be  disallowed 
by  your  Excellency. 

H.  BERNARD, 

Deputy  Minister  of  Justice. 

I  concur, 

T.  FOURNIER, 

Minister  of  Justice. 

Note. — Proclamation  disallowing  the  above  mentioned  Act,  published  in  the  Canada 
Gazette,  on  the  Slst  day  of  March,  1875.      Vol.   VIII.,  No.  Jfi,  p.  1189. 
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Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  26th  October,  1875. 

Department  of  Justice,  Ottawa,  19th  October,  1875. 

"With  reference  to  the  Act  (Chap.  18^,  of  the  Nova  Scotia  Legislature  to  estabHsh 
County  Courts,  passed  on  the  7th  May,  1874,  the  undersigned  begs  to  report  that  by 
the  27th  section  of  that  Act,  the  summary  jurisdiction  of  the  Supreme  Court  of  Nova 
Scotia  is  aboHshed ;  by  the  53rd  section  the  jurisdiction  of  the  City  Court  of  the  city 
of  Halifax  in  all  cases  of  torts,  and  for  forcible  entry  and  detainer  is  abolished  :  and 
transferred  to  the  County  Court  for  District  No.  1  ;  by  the  50th  section  so  much  of  the 
existing  law  as  is  inconsistent  with  the  Act  is  repealed  ;  and  by  the  57th  section  it  is 
provided  that  the  Act  shall  not  go  into  operation,  until  brought  into  force  by  proclama- 
tion of  the  Lieutenant-Governor  in  Council.  During  last  session  of  the  Canadian 
Parliament  a  bill  was  brought  in  by  the  government  to  provide  for  the  salaries  of  the 
judges  to  be  appointed  under  this  statute,  but  it  was  defeated  in  the  Senate.  The 
Nova  Scotia  Act  has  not  yet  been  proclaimed,  but  the  undersigned  is  led  to  believe 
that  the  question  of  bringing  it  into  force  immediately,  is  under  consideration.  There 
are  very  grave  difficulties  in  the  way  of  appointing  judges,  before  parliamentary  pro- 
vision is  made  for  their  salaries,  and  it  is  obviously  the  mo3t  satisfactory  disposition  of 
the  matter,  to  postpone  bringing  the  Act  into  operation  until  after  the  next  session 
of  the  Canadian  Parliament,  when  it  is  to  be  expected  this  provision  will  be  made.  On 
the  other  hand,  should  the  Act  not  be  proclaimed  earlier,  and  if  the  judges  are  not 
appointed,  it  seems  probable  that  there  will  be  a  failure  of  justice  in  many  cases,  owing 
to  the  abolition  of  the  summary  jurisdiction  of  the  Supreme  Court,  and  the  non-erection 
of  the  substituted  county  courts. 

The  undersigned  suggests  that  it  would  be  advisable  to  communicate  with  the 
Lieutenant-Governor  of  Nova  Scotia  suggesting  the  expediency,  under  the  circumstances 
of  postponing  until  after  next  session,  the  proclamation  of  the  Act. 

EDWARD  BLAKE. 


Report  of  the  Honourable  the  Minister  of  Justice.''' 

Department  of  Justice,  Ottawa,  25th  March,  1875. 

Upon  the  undermentioned  Acts  passed  by  the  legislature  of  the  province  of 
Nova  Scotia  in  the  year  1874,  the  undersigned  has  the  honour  to  report  : — 

Chapter  14. — "An  Act  to  amend  the  Chapter  of  the  Revised  Statutes  'Of 
Licenses  for  the  sale  of  intoxicating  Liquors.'  " 

Chapter  15. — "An  Act  to  prevent  the  sale  of  intoxicating  liquors  at  camp 
meetings." 

These  Acts  purport  to  restrain  and  prohibit,  under  certain  circumstances,  the  sale 
of  intoxicating  liquors. 

However  desirable  the  objects  sought  to  be  attained  may  be,  the  undersigned 
suggests  for  the  consideration  of  the  Lieutenant-Governor  of  the  province  of  Nova 
Scotia,  whether  the  same  may  not  be  in  restraint  of  trade. 

The  undersigned  recommends  that  your  Excellency  do  not  exercise  the  right  of 
disallowance  in  respect  of  these  two  Acts,  but  that  the  above  suggestion  be  made  to  the 
Lieutenant-Governor. 

H.  BERNARD, 

I  concur.  Deputy  Minister  of  Justice. 

T.  FOURNIER, 

Minister  of  Justice. 

*NoTB. — No  Order  in  Council  appears  to  have  been  passed  upon  the  above  report. 
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NOVA  SCOTIA— 38th  VICTORLA,  1875. 

(1st  Session,  26th  General  Assembly.) 

Report   of  the  Honourable  the    Minister  oj    Justice,  approved  by   His  Excellency    the 
Governor  General  in  Council  on  the  19th  September,  1876. 

Department  of  Justice,  Ottawa,  15th  September,  1876. 

With  reference  to  the  Acts  passed  by  the  legislature  of  Nova  Scotia,  in  the  first 
session  of  the  26th  assembly,  38  Vic,  1875,  the  undersigned  begs  to  recommend  that 
the  power  of  disallowance  be  not  exercised  as  to  the  following  Acts  : — 

1  to  24:  inclusive,  26  to  28  inclusive,  30  to  65  inclusive,  67  to  74  inclusive,  80  to 
88  inclusive,  93  to  116  inclusive. 

With  reference  to  chapter  25,  intituled  :  "  An  Act  for  amending  the  law  relating 
to  election  petitions,  and  for  providing  more  effectually  for  the  prevention  of  corrupt 
practices  at  elections,"  the  74th  section  enacts  that  no  answer  given  by  any  person 
claiming  to  be  excused  on  the  ground  of  privilege,  or  on  the  ground  that  such  answer 
will  tend  to  criminate  himself,  shall  be  allowed  in  any  criminal  proceeding  against 
such  person,  other  than  an  indictment  for  perjury,  if  the  judge  gives  a  certificate. 

This  provision  would  be  ultra  vires  with  respect,  at  any  rate,  to  any  criminal  pro- 
ceedings taken  under  the  law  of  Canada.  Nevertheless,  the  undersigned,  while 
recommending  that  the  attention  of  the  Lieutenant-Governor  should  be  called  to  this 
objection,  with  a  view  to  considering  the  propriety  of  proposing  an  amendment,  does 
not  recommend  that  the  power  of  disallowance  should  be  exercised. 

With  reference  to  chapter  29,  intituled  :  "  An  Act  to  continue  the  Acts  of  Incor- 
poration of  Wharf,  Pier,  and  Breakwater  Companies,"  this  Act  provides  that  all  Acts 
of  incorporation  of  Wharf,  Pier,  or  Breakwater  Companies,  whether  temporary  or 
perpetual,  heretofore  passed  by  the  legislature  of  Nova  Scotia,  and  now  in  force,  are 
hereby  continued  and  made  and  declared  perpetual.  The  3rd  section  provides,  "  that 
nothing  herein  shall  be  construed  to  contravene  or  conflict  with  the  British  North 
America  Act,  1867,  or  with  any  legislation  {intra  vires)  of  the  parliament  of  Canada." 
This  Act  does  not  appear  free  from  objection.  Presumably,  some  of  the  Wharf,  Pier, 
and  Breakwater  Companies,  whose  charters  were  in  force  at  the  time  of  its  passing, 
had  been  given  powers  which  could  not  be  continued  by  the  legislature  of  Nova  Scotia, 
and  could  be  dealt  with  only  by  the  parliament  of  Canada.  However,  to  the  extent 
to  which  the  first  section  of  the  Act  might  appear  to  continue  such  powers,  it 
is  of  course  void,  and  considering  this  in  connection  with  the  character  of  these  com- 
panies, and  with  the  third  section  limiting  the  construction  of  the  Act,  and  preventing 
the  Act  from  being  construed,  so  as  to  conflict  with  the  British  North  America  Act 
or  any  legislation  of  the  parliament  of  Canada,  it  is  not  likely  that  much  confusion  or 
embarrassment  may  result  from  the  Act  being  left  to  its  operation.  The  undersigned, 
upon  the  whole,  while  recommending  that  the  attention  of  the  Lieutenant-Governor  of 
Nova  Scotia  should  be  called  to  the  difficulty,  does  not  recommend  that  the  power  of 
disallowance  should  be  exercised. 

With  reference  to  chapter  66,  "An  Act  to  incorporate  the  Louisburg  Extension 
Railway  Company;"  the  11th  section  gives  power  to  the  company  to  construct  a 
railway  over,  under  and  across  any  harbour,  &c.  The  18th  section  provides  that 
nothing  in  the  Act  contained  shall  be  construed  to  authorize  or  empower  the  company 
to  interrupt,  hinder  or  prevent  the  navigation  of  any  navigable  river  or  other 
navigable  water.  It  is  possible  that  this  exception  is  not  quite  as  wide  as  it  ought  to 
be,  having  regard  to  the  rights  in   respect   of   public   harbours  which  are  vested  in 
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Canada,  but  the  Act  will  of  course  be  inoperative  to  give  powers  to  interfere  with 
these  rights,  and  upon  the  whole  the  undersigned  does  not  recommend  that  it  should  be 
disallowed. 

Chapter  75.  "  An  Act  to  incorporate  the  Protheroe  Coal  and  Railway  Company." 
The  12  th  section  is  open  to  observations  such  as  those  which  have  been  made  with 
reference  to  chapter  66  ;  but  the  proviso  in  the  16th  section  is  the  same  as  the  restric- 
tive clause  in  that  Act,  and  the  undersigned  does  not  recommend  the  disallowance  of 
the  statute. 

Chapter  76.  "  An  Act  to  incorporate  the  Globe  Marine  Insurance  Company." 
By  the  11th  section  of  this  Act  "the  company  may,  at  their  office  in  Halifax,  com- 
mence and  conduct  the  business  of  marine  insurance  on  steamships,  sailing  vessels  and 
freights  only,  and  may  transact  the  business  of  a  marine  insurance  broker,  insurer  or 
underwriter." 

Chapter  77.  "  An  Act  to  continue  and  amend  the  Acts  relating  to  the  Nova 
Scotia  Marine  Insurance  Company." 

By  this  Act,  the  original  Act  of  incorporation,  being  chapter  20  of  the  Acts  of 
1837,  as  amended,  is  continued  and  made  perpetual.  The  original  Act,  which  is  to 
be  found  at  p.  235  of  the  Private  and  Local  Acts  of  Nova  Scotia,  appears  to  have 
been  passed  in  the  year  1835,  and,  by  the  20th  section,  the  company  is  authorized  to 
"commence  and  carry  on,  in  their  office  in  Halifax,  or  elsewhere  in  this  province, 
the  business  and  operations  of  marine  insurance,  in  all  its  branches,  and  shall  and 
may  receive  and  accept  orders,  directions  and  proposals  for  insurance,  and  make 
insurance  upon  all  ships  and  vessels  whatsoever,  in  port  or  at  sea,  or  for  or  upon 
any  voyage  or  adventures  whatsoever,  and  for  and  upon  all  goods,  merchandise,  pro- 
perty and  effects  whatsoever  ;  and  all  money,  coins,  bullion  or  other  valuable  things 
whatsoever  in  and  upon  any  such  ship,  laden  or  to  be  laden,  and  in  and  upon  the  freight 
of  goods  or  merchandise  carried  or  to  be  carried  upon  any  ship  or  vessel,  or  on  any 
voyage  whatsoever;  and  also  upon  moneys  lent  or  advanced  upon  bottomry  or  respond- 
entia, and  upon  expegted  profits  and  commissions  or  adventures  by  sea,  and  upon  all 
subjects  of  marine  insurance  whatsoever;  and  the  same  shall  and  may  insure  against  all 
losses,  perils  and  dangers  whatsoever  of  the  seas,  fire,  enemies,  thieves  and  other  risks  of 
the  seas  and  navigation  usually  insured  against  by  underwriters,  and  either  for  or  dur- 
ing the  respective  voyage,  or  any  time  or  times  whatsoever." 

These  powers  do  not  appear  to  be  limited  by  any  of  the  amending  Acts. 

Chapter  78. — "  An  Act  to  incorporate  the  Maitland  Marine  Insurance  Company." 

By  the  11th  section  of  this  Act,  the  directors  of  the  company  "may,  at  their  office 
in  Maitland,  commence  and  conduct  the  business  of  marine  insurance  in  all  its  branches, 
and  may  make  insurance  upon  all  subjects  of  marine  insurance  whatsoever,  and  may  trans- 
act all  matters  relating  to  the  business  of  a  marine  insurance  broker,  insurer  or  under- 
writer." 

Chapter  79. — "An  Act  relating  to  the  Union  Marine  Insurance  Company  of  Nova 
Scotia." 

By  this  Act,  the  Act  incorporating  this  company,  as  altered  and  amended,  is  con- 
tinued in  force  for  twenty  years.  The  Act  of  incorporation  was  passed  on  the  20th 
March,  1838,  and  is  to  be  found  at  page  253  of  the  private  and  local  Acts  of  Nova 
Scotia.  By  the  21st  section  the  company  may  "  commence  and  carry  on  in  their  office 
in  Halifax,  or  elsewhere  in  this  province,  the  business  and  operations  of  marine  insur- 
ance in  all  its  branches,  and  shall  and  may  receive  and  accept  orders,  directions  and 
proposals  for  insurance,  and  make  insurance  upon  all  ships  and  vessels  whatsoever  in 
port  or  at  sea,  or  for  and  upon  any  voyages  or  adventures  whatsoever,  or  for  and  upon 
all  goods,  merchandise,  property  and  effects  whatsoever,  and  for  and  upon  all  money, 
coins,  bullion  or  other  valuable  things  whatsoever,  in  or  upon  any  such  ship,  laden,  or  to 
be  laden,  and  in  and  upon  the  freight  of  goods  or  merchandise  carried,  or  to  be  carried 
upon  any  ship  or  vessel  or  on  any  voyage  whatsoever." 

With  reference  to  these  Acts,  chapters  76,  77,  78  and  79,  the  undersigned  would 
refer  to  his  approved  report  of  27th  October,  1875,  upon  the  Prince  Edward  Island  Act 
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to  incorporate  the  Merchants'  Marine  Insurance  Company  of  Prince  Edward  Island, 
■which  report  contains  the  following  language  : — 

"  It  appears  to  the  undersigned  that,  under  the  express  language  of  this  clause,  it 
is  attempted  to  give  the  company  power  to  do  an  insurance  business  with  persons  not 
residents  of  the  province,  in  respect  of  risks  on  vessels  not  touching  provincial  ports,  in 
a  word  to  do  a  universal  insurance  business.  The  power  of  provincial  legislatures  to 
incorporate  insurance  companies  is  to  be  found,  if  at  all,  in  the  11th  subsection  of  the 
9'2nd  section,  British  North  America  Act,  1867,  which  gives  to  the  local  legislature 
authority  to  make  laws  for  the  incorporation  of  companies  with  provincial  objects.  It 
appears  to  the  undersigned,  that  the  powers  attempted  to  be  conferred  on  this  company 
are  beyond  any  fair  construction  of  these  words." 

The  undersigned  would  also  refer  to  his  approved  report  of  16th  November,  1875, 
with  reference  to  the  Ontario  Act  to  incorporate  the  Canada  Fire  and  Marine  Insurance 
Company,  which  report  contains  the  following  language : — 

"  The  powers  professed  to  be  conferred  by  this  Act  appear  to  the  undersigned 
too  wide.  It  authorizes  the  company  to  effect  policies  of  fire  insurance  with  any  persons 
or  bodies  corporate  and  to  make  contracts  of  marine  insurance  with  any  persons,  in 
respect  to  losses  to  vessels  navigating  any  waters  from  or  to  any  ports.  It  is  not  pro- 
vided that  the  chief  place  of  business  shall  be  in  the  province.  Power  is  given  to  com- 
ply with  the  laws  of  other  provinces  or  states,  wherein  the  company  may  carry  on  busi 
ness,  and  the  word  "  Canada  "  introduced  into  the  name  is  of  itself  indicative  of  more 
than  provincial  power.  On  the  31st  March,  1875,  chapter  82,  of  the  statutes  of  Nova 
Scotia  for  1874,  was  disallowed  upon  grounds  applicable  to  this  Act." 

Much  of  the  language  quoted  appears  to  apply  to  all  the  Acts  now  under  consider- 
ation. Chapter  76  indeed  does  not  expressly  authorize  the  doing  of  a  universal  insur- 
ance business,  though  its  language  is  wide  enough  for  such  an  interpretation,  but  the 
corporations  created  or  perpetuated  by  the  remaining  Acts,  are  expressly  authorized  to 
do  a  univers  il  marine  insurance  business. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  of  Nova 
Scotia  should  be  called  to  the  suggested  difficulties,  with  an  intimation  that,  subject  to 
such  observations  as  he  may  make,  it  would  seem  that  these  Acts  cannot  be  left  to  their 
operation. 

Chapter  89. — "  An  Act  to  incorporate  the  Colchester  Lumber  Driving  and  Manu- 
facturing Company."  This  Act  authorizes  the  company  to  build  dams,  sluices  and 
breakwaters,  and  otherwise  improve  Little  River,  in  Brookfield,  in  the  county  of  Col- 
chester, and  its  tributaries,  so  as  to  make  the  same  navigable  for  logs,  timber  and  lum- 
ber, and  to  levy  tolls  for  conveying  logs,  timber  and  lumber  down  such  river  and  its 
tributaries,  and  it  provides  for  a  lien  on  all  logs,  ifec,  passing  through  the  dams,  &c.,  and 
for  the  enforcement  of  such  lien.  The  6th  section  provides  that  nothing  in  the  Act 
contained  shall  be  construed  to  authorize  the  company  to  interrupt,  hinder  or  prevent 
the  navigation  of  any  navigable  river  or  other  navigable  waters. 

Chapter  90. — "  An  Act  to  incorporate  the  St.  Margaret's  Bay  Lumber  and  Timber 
Driving  Company."  This  Act  gives  substantially  the  same  powers  with  reference  to 
the  Ingraham  and  Indian  Rivers  and  their  tributaries. 

Chapter  91. — "  An  Act  to  incorporate  the  Cumberland  Driving  Company." 

This  Act  gives  substantially  the  same  powers  with  reference  to  the  Moose  River, 
Apple  River,  Half-Way  River  and  River  Hebert,  save  that  the  power  to  levy  tolls  is 
confined  to  levying  tolls  for  conveying  logs,  &c.,  down  such  of  the  rivers  as  the  com- 
pany shall  have  so  improved  as  to  make  navigable   for  logs,  timber  and  lumber. 

Chapter  92. — "  An  Act  to  incorporate  the  Liscomb  River  Driving  Company." 
This  Act  gives  substantially  like  powers  as  are  given  by  chapters  89  and  90,  with  refer- 
ence to  the  east  and  west  branches  of  the  Liscomb  River  and  their  tributaries,  but  it 
does  not  contain  the  restrictive  clause  providing  against  the  company  being  authorized 
or  empowered  to  interrupt  the  navigation  of  any  navigable  water. 

The  undersigned  is  not  aware  whether  any  of  the  rivers  referred  to  in  these  Acts 
is,  to  any  extent,  at  present  navigable.     If  so,  none  of  the  Acts  can  be  said  to  be  wholly 
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unobjectionable,  as  they  appear  to  authorize  the  companies  to  levy  tolls,  not  merely  for 
the  conveyance  of  the  logs  through  the  improvement,  but  also  for  their  passage  down 
those  parts  of  the  rivers  which  are  navigable.  It  is  further  to  be  observed  that  it  might 
become  an  important  question  whether  works  of  this  kind  should  be  constructed  under 
local  authority  in  important  navigable  rivers,  the  navigation  of  which  might,  by  a  small 
expenditure,  be  improved.  Chapter  92  is  open  to  the  additional  objection  that  the 
restrictive  clause  is  not  inserted.  It  is  presumed  that  none  of  these  rivers  are  of  great 
importance,  and  that  no  serious  embarrassment  will  result  from  the  operations  of  the 
companies.  Of  course  they  do  not,  in  law,  acquire  by  these  local  Acts  any  power  to 
interfere  with  the  free  navigation  of  such  parts  of  the  river  as  are  navigable,  and,  upon 
the  whole,  the  undersigned  submits  that,  notwithstanding  the  difficulties  to  which  he 
has  referred,  they  may  be  left  to  their  operation,  the  attention  of  the  Lieutenant-Gov- 
ernor being  called  to  the  difficulty. 


EDWARD  BLAKE, 

Minister  of  Justice. 


The  Hon.  the  Provincial  Secretary  to  the  Hon.  the  Minister  of  Justice. 

Provincial  Secretary's  Office,  Halifax,  N.S.,  18th  October,  1876. 

Sir, — I  have  the  honour  to  acknowledge  the  receipt  from  his  Honour  the  Lieu- 
tenant-Governor, of  a  copy  of  a  despatch  from  the  Hon.  the  Secretary  of  State,  under 
date  21st  September,  inclosing  copy  of  an  order  of  the  Hon.  the  Deputy  of  the 
Governor  General  in  Council,  and  of  the  report  of  the  Honourable  the  Minister  of 
Justice  therein  referred  to,  on  the  subject  of  the  Acts  passed  by  the  legislature  of 
Nova  Scotia  in  the  1st  session  of  the  26th  Assembly,  38  Victoria,  1875. 

I  have  carefully  read  the  order  and  report ;  and  with  regard  more  particularly  to 
the  Act  incorporating  Marine  Insurance  Companies,  or  amending  such  Acts  previously 
enacted,  I  would  beg  to  call  your  attention  to  the  fact,  that  a  period  of  eighteen  months 
has  elapsed  since  the  Acts  referred  to  were  passed,  and  that  many  liabilities,  amounting 
in  the  aggregate  to  a  very  large  sum,  have  been  entered  upon  by  the  several  companies 
supposed  to  be  empowered  to  do  so.  Were  the  Acts  now  to  be  disallowed,  almost  end- 
less confusion  and  embarrassment  would  result,  which  it  would  be  desirable  to  avoid 
if  possible. 

The  reasons  given  in  your  report  for  believing  that  the  powers  assumed  to  be  con- 
ferred on  the  several  companies  are  ultra  vires  of  the  provincial  legislature,  are  doubt- 
less very  strong  ;  and  it  appears  to  me  that  in  such  cases  the  only  remedy  will  be  for 
the  Dominion  Parliament  to  pass  an  Act  ratifying  and  confirming  the  provisions  of  the 
local  Acts,  at  its  next  session. 

Should  you  approve  of  this  course,  I  would  further  suggest  that  the  Acts  be  not 
officially  published  as  disallowed  ;  so  long  a  time  having  elapsed  since  the  passing  of  the 
Acts,  no  great  injury  can  occur  from  the  continuance  of  the  same  state  of  things  until 
parliament  meets. 

I  do  not  see  that  the  legislature  of  this  province  can  remedy  the  defects  in  the 
Acts,  for  the  same  reason  which  would  render  the  Acts  already  passed  inoperative.  It 
appears  to  me,  therefore,  that  the  power  to  apply  a  remedy  lies  in  the  legislature  of  the 
Dominion  alone  ;  power  to  issue  policies  on  voyages  to  or  from  the  province  only,  would 
80  restrict  the  business  as  to  render  it  not  worth  undertaking. 

I  have,  &c., 

P.  CARTERET  HILL. 
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Report  of  the  Hon.  the  Minister  of  Justice,   approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  27th  October,  1876. 

Department  of  Justice,  Ottawa,  24th  October,  1876. 

The  undersigned  calls  attention  to  the  report  of  the  Minister  of  Justice  of  the 
15th  September  last,  with  reference  to  the  Acts  passed  by  the  legislature  of  Nova 
Scotia,  in  the  first  session  of  the  26th  Assembly,  38th  Victoria  (1875),  with  special 
reference  to, 

Chapter  76.  An  Act  to  incorporate  the  Globe  Marine  Insurance  Company. 

Chapter  77.  An  Act  to  continue  and  amend  the  Acts  relating  to  the  Nova  Scotia 
Marine  Insurance  Company. 

Chapter  78.  An  Act  to  incorporate  the  Maitland  Marine  Insurance  Company. 

Chapter  79.  An  Act  relating  to  the  Union  Marine  Insurance  Company  of  Nova 
Scotia. 

In  that  report  the  Minister  recommended  that  the  attention  of  the  Lieutenant- 
Governor  of  Nova  Scotia  should  be  called  to  the  difficulties  suggested  by  him,  with  an 
intimation  that,  subject  to  such  observations  as  he  might  make,  it  would  seem  that  these 
Acts  should  not  be  left  to  their  operation. 

In  reply  to  the  communication  from  the  Secretary  of  State  to  the  Lieutenant- 
Governor,  as  suggested  in  the  report,  the  Provincial  Secretary  of  Nova  Scotia  communi- 
cated with  the  Minister  of  Justice  by  letter,  dated  18th  October,  instant.  In  reply,  a 
telegram  was  sent  by  the  Secretary  of  State  to  the  Lieutenant-Governor,  in  the  follow- 
ing words : — 

"  Letter  of  Provincial  Secretary  received.  Unless  your  government  undertakes,  by 
telegraph,  on  Monday,  to  promote  amendatory  legislation  next  session,  concerning 
insurance  Acts,  they  will  be  disallowed.  Time  expires  next  week.  Companies  interested 
must  apply  to  parliament  in  the  usual  way,  if  they  desire  Canadian  legislation.  Same 
course  adopted  with  Ontario  company  last  session." 

In  reply  to  that  telegram,  the  Secretary  of  State,  on  the  23rd  instant,  received 
from  the  Lieutenant-Governor,  a  telegraphic  dispatch,  as  follows  : — 

"  Have  submitted  your  message  to  the  government,  who  undertake  at  next  meeting 
of  assembly  to  promote  legislation,  amending  the  insurance  Acts  in  the  sense  indicated 
in  the  memorandum  of  the  Minister  of  Justice,  and  in  such  form  as  he  shall  suggest, 
and  companies  requiring  Canadian  legislation  will  apply  for  charters  at  Ottawa." 

The  undersigned  recommends  that,  on  the  representations  and  assurances  given  by 
the  government  of  Nova  Scotia,  with  reference  to  the  four  Acts  hereinbefore  alluded  to, 
that  the  right  of  disallowance  be  not  exercised  in  respect  of  such  Acts. 

R.  W.  SCOTT, 

Acting  Minister  of  Justice. 
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NOVA  SCOTIA— 39th  VICTORIA,  1876. 

(2nd  Session — 26th  General  Assembly.) 

Report  of  the  Honourable  tlis  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council,  on  the  16th  November,  1876. 

Department  of  Justice,  Ottawa,  November,  13th,  1876, 

With  reference  to  the  statutes  of  the  legislature  of  Nova  Scotia,  passed  in  the  year 
1876,  39th  Victoria,  the  undersigned  begs  to  report  as  follows  : — 

Chapters  2  to  21,  inclusive,  23,  25  to  41,  inclusive,  44  to  48,  inclusive,  50  to  87, 
inclusive,  79  to  91,  inclusive,  93  to  99,  inclusive,  do  not  appear  to  call  for  special 
observation,  or  for  the  exercise  of  the  power  of  disallowance. 

Chapter  1  :  "  An  Act  to  alter  and  amend  chapter  75  of  the  revised  statutes  of 
Licenses  for  the  sale  of  Intoxicating  Liquors,  and  the  Acts  in  amendment  thereof." 

This  Act  contains  some  provisions  restrictive  of  the  sale  of  intoxicating  liquors. 
Similar  legislation  has  been  in  many  cases  left  to  its  operation,  and  the  same  course  is 
recommended  on  this  occasion. 

In  the  Act  the  word  "  offence  "  is  several  times  used  to  describe  breaches  of  the  law. 
It  has  been  remarked,  on  former  occasions,  that  this  word  is  hardly  a  proper  description 
of  a  breach  of  the  provincial  law,  being  rather  descriptive  of  a  criminal  act. 

The  attention  of  the  Lieutenant-Governor  may  be  directed  to  the  suggestion. 

Chapter  22  :   "  An  Act  respecting  the  Legislature  of  Nova  Scotia." 

By  the  2nd  section  of  this  Act  the  legislative  council  of  Nova  Scotia,  and  its  com- 
mittees and  members  respectively,  are  given  such  and  the  like  privileges,  immunities  and 
powers  as  are  for  the  time  enjoyed  by  the  Senate  of  Canada,  its  committees  and  mem- 
bers ;  and  the  House  of  Assembly  of  Nova  Scotia  and  the  committees  and  members 
thereof  respectively,  are  given  the  like  privileges,  immunities  and  powers  as  are  for  the 
time  enjoyed  by  the  House  of  Commons  of  Canada,  and  its  committees  and  members. 

The  Senate  and  House  of  Commons  enjoy  all  the  privileges,  immunities  and  powers 
of  the  House  of  Commons  of  the  United  Kingdom. 

Acts  purporting  to  confer  upon  the  legislatures  of  Ontario  and  Quebec  such 
privileges,  immunities  and  powers  were  objected  to,  and  in  the  case  of  Ontario,  the  Act 
was  disallowed,  while  in  that  of  Quebec  it  was  repealed. 

The  undersigned  begs  to  refer  to  the  reports  upon  these  Acts,  ina-smuch  as  the  2nd 
section  of  the  Act  under  consideration  professes  to  give,  in  the  case  of  Nova  Scotia,  the 
powers  which  it  was  decided  that  the  legislatures  of  Ontario  and  Quebec  should  not 
assume. 

It  is  true  that  in  the  23rd  section  it  is  provided  that  nothing  in  the  Act  shall  be 
construed  to  contravene  or  conflict  with  any  legislation,  ultra  vires  of  the  Parliament  of 
Canada,  or  with  any  enactment  of  the  Imperial  Parliament  in  force  in  the  province,  but 
by  the  2nd  section  there  is  an  express  assertion  of  a  right  to  legislate  in  excess  of  what 
has  been  decided  to  be  the  legislative  power  of  the  province. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  should 
be  called  to  the  objection  with  a  view  to  the  repeal  of  this  section  before  the  time  with- 
in which  the  Act  can  be  disallowed  shall  have  expired.  With  reference  to  the  other 
provisions  of  this  Act,  the  bulk  of  them  are  contained  in  the  Act  of  the  province  of 
Ontario  upon  the  same  subject,  which  has  been  left  to  its  operation. 

The  undersigned  refers  to  his  report  upon  that  Act,  and  for  the  reasons  therein 
given  he  does  not  recommend  interference  with  such  of  the  provisions  of  this  statute  as 
are  therein  contained,  but  he  observes,  amongst  the  supplementary  provisions,  some  to 
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which  he  is  bound  to  call  attention.  Among  the  prohibited  matters  which  are  to  be 
deemed  infractions  of  this  Act,  and  which  are  to  be  adjudged  on  and  punished  by  the 
House  is  section  14,  subsection  3,  the  refusal  or  failure  of  any  member  or  officer  of  either 
House,  or  other  person  to  obey  any  rule,  order  or  resolution  of  such  House.  Whatever 
view  may  be  taken  of  so  much  of  this  subsection  as  applies  to  members  or  officers  of  the 
House,  it  seems  obvious  that  its  application  to  the  subject  in  general  would  be  to  put  the 
subject  at  the  mercy  of  either  House,  no  matter  what  might  be  the  nature  of  the  rule, 
order  or  resolution  which  it  passed. 

The  last  paragraph  of  the  17th  section  provides  that  all  rules  of  either  House  not 
inconsistent  with  the  Act  shall  have  the  force  of  law  until  altered,  amended  or  repealed 
by  such  House. 

These  provisions  give,  in  the  opinion  of  the  undersigned,  objectionable  powers  to 
to  each  Hpuse,  and  he  recommends  that  the  attention  of  the  Lieutenant-Governor  should 
be  called  to  them  with  a  view  to  their  being  repealed  before  the  time  within,  which  the 
question  of  disallowance  may  be  determined. 

Chapter  24  :  "  An  Act  to  amend  chapter  25  of  the  Revised  Statutes,  4th  Series,  of 
the  Church  of  England." 

This  Act  repeals  the  Act  cited  in  the  title,  which  was  a  statute  containing  various 
provisions  for  the  management  of  the  affiiirs  of  members  of  the  Church  of  England. 

The  substituted  sections  are  iri  the  main  similar  to  those  of  the  repealed  Act,  but 
several  provisions  are  introduced,  among  which  are  some  giving  grfeater  powers  to  the 
lay  members  of  the  church. 

It  is  to  be  presumed,  as  well  from  the  constitution  of  the  church  as  the  character 
of  these  provisions,  that  they  are  based  upon  and  carry  out  the  views  of  its  Synod. 

With  reference  to  some  of  them,  had  the  legislation  been  entirely  novel,  it  might  be 
necessary  to  consider  how  far  it  was  proper,  under  our  political  system,  to  make  such 
enactments,  but  the  circumstances  to  which  the  undersigned  has  referred,  lead  him  to  the 
conclusion  that  this  is  not  a  question  which  can  be  fitly  raised  with  reference  to  this 
Act,  and  he  recommends  that  it  be  left  to  its  operation. 

Chapter  42  :  "  An  Act  respecting  the  Lower  Chezzetcook  Dyke,  in  the  county  of 
Halifax." 

The  4th  section  of  this  Act  uses  the  term  "  offence,"  the  objection  to  which  has  al- 
ready been  the  subject  of  remark. 

Chapter  43  :  "  An  Act  to  provide  for  supplying  the  town  of  Dartmouth  with 
water." 

The  21st  section  gives  power  to  the  council  to  make  by-laws,  cfec,  amongst  other 
things,  to  prevent  frauds  being  practiced,  and  under  it  the  observance  of  the  by-laws, 
&c.,  may  be  enforced  by  attaching  penalties  not  exceeding  forty  dollars  or  three  months 
imprisonment  at  hard  labour  in  the  county  jail. 

The  wording  of  the  clause  is  wide  enough  to  embrace  breaches  of  the  criminal  law, 
and  the  power  of  the  provincial  legislature  to  inflict  a  punishment  of  imprisonment  at 
hard  labour  may  be  questioned. 

The  attention  of  the  Lieutenant-Governor  should  be  called  to  this  section  with  a  view 
to  the  amendment  of  the  Act. 

Chapter  49  :  "  An  Act  to  amend  the  Act  to  incorporate  the  town  of  Truro." 

Sections  8  and  10. — It  may  be  questioned  whether  some  of  the  provisions  of  these 
sections  do  not  trench  upon  the  criminal  law  and  procedure,  but  the  undersigned  does 
not  recommend  that  the  Act  be  disallowed  on  that  ground. 

Chapter  88  :  "  An  Act  to  amend  the  Act  to  incorporate  the  Colchester  Lumber 
Driving  and  Manufacturing  Company." 

The  undersigned  refers,  in  connection  with  this  Act,  to  his  observations  made  upon 
the  original  Act. 

Chapter  92  :  "  An  Act  to  incorporate  the  Nova  Scotia  Fishing  Company,  Limited." 

By  this  Act  certain  persons  are  constituted  a  body  corporate  for  the  purpose  of 
fishing,  and  for  acquiring,  equipping  and  managing  boats  and  vessels  and  other  property, 
and  conducting  all  necessary  business  in  connection  with  the  same. 
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There  is  no  provision  whatever  as  to  the  place  or  places  at  which  the  business  is  to 
be  carried  on,  or  as  to  the  range  of  the  powers  of  the  company,  which  therefore  may, 
under  the  unlimited  language  of  the  Act,  do  a  business  beyond  the  range  permissible  to  a 
company  incorporated  under  a  provincial  statute. 

The  attention  of  the  Lieutenant-Governor  should  be  called  to  this  objection,  with 
a  view  to  the  amendment  of  the  Act. 


EDWARD  BLAKE, 

Minister  of  Justice. 


Extract /rom  a  Report  of  the  Hon.  the  Minister  of  Justice,   dated  13th  October,  1876. 

Chapter  9. — "  An  Act  respecting  the  Legislative  Assembly." 

This  Act  contains  various  clauses  conferring  privileges  upon  the  assembly  and  it^ 
members. 

The  exact  range  of  the  powers  of  local  legislatures  in  this  particular  has  been  the 
subject  of  discussion  in  more  than  one  case.  Besides  other  clauses  open  to  question  the 
11th  section  provides  that  the  assembly  shall  have  all  the  rights  and  privileges  of  a 
court  of  record  for  the  purpose  of  summarily  inquiring  into  and  punishing  as  breaches 
of  privilege  or  as  contempt  of  court  (without  prejudice  to  the  liability  of  the  offenders 
to  prosecution  and  to  be  punished  criminally  or  otherwise  according  to  law  independently 
of  the  Act)  several  acts,  matters  and  things,  amongst  them  are  assaults  on  members 
of  the  assembly,  not  merely  during  the  session,  but  also  for  twenty  days  before  and 
after  the  same,  giving  false  evidence  before  the  assembly,  or  a  committee  thereof,  pre- 
senting to  the  assembly  forged  or  falsified  documents  with  an  intent  to  deceive,  forging, 
falsifying,  unlawfully  altering  papers  and  certain  other  matters  which  appear  to  be 
clearly  within  the  criminal  law.  The  section  declares  that  the  assembly  possesses  the 
power  and  jurisdiction  to  provide  by  statute,  as  may  be  necessary  or  expedient,  for 
inquiring  into,  judging  and  pronouncing  upon  the  commission  or  doing  of  any  such  acts, 
matters  or  things,  and  awarding  and  carrying  into  execution  the  punishments  thereof 
provided  by  the  Act. 

The  12th  section  provides  that  any  person  guilty  shall  be  liable,  in  addition  to  any 
other  penalty  or  punishment  to  which  he  is  by  law  subject,  to  imprisonment  for  such 
time,  during  the  session  of  the  legislative  assembly  then  being  held,  as  may  be 
determined  by  the  legislative  assembly. 

The  13th  section  provides  that  if  any  person  is  declared  to  be  guilty  of  contempt 
for  any  of  the  acts,  matters  and  things  in  section  1 1  set  forth,  is  directed  to  be  taken 
into  custody  or  to  be  imprisoned,  the  speaker  shall  issue  his  warrant  to  the  sergeant- 
at-arms  attending  the  House,  or  to  the  keeper  or  governor  of  the  common  jail  in 
county  of  York,  to  take  such  person  into  custody,  and  to  keep  and  detain  him  in  his 
custody  in  accordance  with  the  order  of  the  assembly. 

The  14th  section  declares  that  the  determination  of  the  assembly  upon  any 
proceeding  under  the  Act  within  the  authority  of  the  province,  shall  be  final  and 
conclusive. 

It  appears  to  the  undersigned  that  several  of  these  provisions  are  open  to  very 
serious  question,  as  being  ultra  vires  of  a  local  legislature,  but  almost  all  of  them  are 
contained  in  an  Act  of  the  legislature  of  Quebec,  upon  the  same  subject,  which  was 
left  to  its  operation. 

There  are,  indeed,  some  new  provisions,  but  it  would  not  be  advisable,  upon  the 
principle  upon  which  the  Quebec  Act  was  allowed,  to  advise  the  disallowance  of  this 
Act  by  reason  of  the  insertion  of  these  provisions,  and  the  undersigned  feels  bound 
to  recommend  that,  following  the  precedent  referred  to,  the  Act  should  be  left  to  its 
operation,  it  being  quite  possible  for  those  who  may  object  to  its  constitutionalty  to  raise 
their  objections  in  the  courts. 


498  NOVA    SCOTIA    LEGISLATION 


NOVA  SCOTIA,  40th  VICTORIA,  1877. 

(3rd  Session — 26th  General  Assembly.) 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  1st  April,  1878. 

Department  of  Justice,  Ottawa,  27th  March,  1878. 

I  beg  to  report  upon  the  Acts  of  the  legislature  of  the  province  of  Nova  Scotia 
passed  in  the  fortieth  year  of  Her  Majesty's  reign  (1877),  received  by  the  Secretary 
of  State,  on  the  10th  day  of  July,  1857,  as  follows  : — 

Chapters  1  to  24,  26  to  56,  58  to  66  and  70  to  88. 

To  the  above  Acts  there  appears  to  be  no  objection.  I  recommend  that  they  be 
left  to  their  operation. 

Cap.  25. — "  An  Act  further  to  amend  the  laws  for  the  preservation  of  mieful  Birds 
and  Animals." 

The  subject  matter  of  this  Act  comes,  I  think,  within  the  legislative  authority  of 
the  provincial  legislature,  and  is  therefore  free  from  objection  so  far  as  its  constitution- 
ality is  concerned.  Objection,  however,  has  been  made  on  behalf  of  the  officers  of  Her 
Majesty's  Army  stationed  at  Halifax  to  the  provisions  of  section  18,  which  declares  that 
sueh  officers  shall  be  entitled  to  the  privileges  of  the  game  laws  of  the  province  on  the 
payment  of  an  annual  fee  of  five  dollars,  &c.  The  ground  of  objection  being,  not  that 
the  fee  is  charged,  but  that  a  distinction  has  been  made  between  the  officers  and  the 
inhabitants  of  the  province  generally.  The  late  Sir  W.  O'Grady  Haly,  General  Command- 
ing the  Forces  in  British  North  America,  addressed  a  communication  on  the  subject  to  Her 
Majesty's  Secretary  of  State  for  War,  dated  15th  October,  1877.  This  communication 
was  transferred  to  the  Secretary  of  State  for  the  Colonies,  who,  on  the  30th  of  Novem- 
ber, 1877,  transmitted  the  same  to  his  Excellency  the  Governor  General,  and  expressed 
the  hope  that  the  provincial  government  might,  on  further  consideration  of  the  matter, 
be  disposed  to  recommend  to  the  legislature  an  amendment  of  the  Act,  so  as  to  allow 
persons  serving  in  Her  Majesty's  Army  and  Navy  in  the  province  the  same  privilege  as 
persons  domiciled  there.  I  recommend  that  copies  of  the  communications  referred  to 
be  transmitted  to  the  Lieutenant-Governor  of  Nova  Scotia,  for  the  information  of  his 
government,  with  the  request  that  the  hope  expressed  by  Lord  Carnarvon  and  above 
alluded  to  may  be  taken  into  their  favourable  consideration.* 

Cap.  57. — "An  Act  further  to  amend  the  Act  to  incorporate  the  town  of  New 
Glasgow." 

The  first  section  of  this  Act  declares  that  the  municipal  courts  of  the  town  of  New 
Glasgow  shall  be  a  court  for  the  trial  of  civil  causes,  known  as  the  town  court,  to  be 
presided  over  by  the  stipendiary  magistrate,  and  a  court  for  the  transaction  of  all  police 
and  criminal  business  of  the  town,  known  as  the  police  court,  to  be  presided  over  by  the 
stipendiary  magistrate,  recorder  or  warden. 

The  fourth  section  provides  that  all  fines,  costs  and  fees  shall  go  to  form  a  fund,  out 
of  which  the  salary  of  the  recorder  and  the  expenses  of  the  court  shall  be  defrayed,  and 
that  any  deficiency  shall  be  paid  out  of  the  general  funds  of  the  town.  1  had  occasion 
to  consider  the  right  of  the  local  legislatures  to  legislate  in  respect  of  the  application  of 
fines  arising  from  the  criminal  law,  in  a  report  on  the  legislature  of  the  province  of 
British  Columbia,  dated  29th  September,  1877.  In  that  report,  which  was  approved  of, 
the  following  remarks  occur,  namely  : — 

The  Act  under  consideration  being  as  follows  :  "  Notwithstanding  anything  to  the 
contrary  contained  in  any  Act,  ordinance  or  proclamation,  it  shall  be  lawful  for  every 

•Note. — For  copies  of  this  correspondenoe  see  pp.  502  and  post. 
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municipality  paying  the  annual  salary  of  a  police  magistrate  and  maintaining  a  police 
force  to  retain  and  use,  as  part  of  the  municipal  revenues,  all  police  court  fines,  fees  and 
forfeitures," 

This  provision  is  wide  enough  to  cover  not  only  fines  and  forfeitures  incurred  for 
breach  or  of  non-compliance  with  laws  of  the  province,  made  in  relation  to  matters  coming 
within  the  classes  of  subjects  over  which  the  provincial  legislature  has  exclusive  legisla- 
tive authority,  but  also  all  fines  and  forfeitures  which  may  be  imposed  at  the  police 
court  under  the  criminal  law  of  Canada,  or  by  reason  of  the  breach  of  or  non-compli- 
ance with  the  laws  of  Canada. 

The  102nd  section  of  the  ''  British  North  America  Act,  1867,"  provides  that :  "All 
duties  and  revenues  over  which  the  respective  legislatures  of  Canada,  Nova  Scotia  and  New 
Brunswick,  before  and  at  the  union,  had  and  have  powers  of  appropriation,  except  such 
portion  thereof  as  ai'e  by  this  Act  reserved  to  the  respective  legislatures  of  the  provinces, 
or  are  raised  by  them  in  accordance  with  the  special  powers  conferred  on  them  by  this 
Act,  shall  form  one  consolidated  revenue  fund,  to  be  appropriated  for  the  public  service 
of  Canada,  in  the  manner  and  subject  to  the  charges  in  this  Act  provided. 

There  does  not  appear  to  be  any  provision  in  the  Act  reserving  to  the  provinces 
the  revenues  derived  from  fines  or  forfeitures  under  the  criminal  law,  and  as  the 
parliament  of  Canada  has  exclusive  legislative  authority  over  the  criminal  law  (except 
the  constitution  of  courts  of  criminal  jurisdiction),  and  as  that  parliament  alone  can 
alter  the  existing  criminal  law,  under  which  fines  or  forfeitures  are  imposed,  and  can 
create  new  crimes,  punishable  by  fine  or  forfeiture,  and  alone  increase  or  reduce  the 
amounts  of  fines  and  forfeitures  under  the  criminal  law,  or  by  any  of  the  other  laws  of 
Canada,  is  ultra  vires  of  the  powers  of  the  provincial  legislature,  and  I  recommend  that 
the  attention  of  the  Lieutenant-Governor  be  called  to  this  Act,  to  the  qnd  that  the  same 
may,  at  the  next  session  of  the  provincial  legislature,  be  repealed,  or  so  amended  as  to 
confine  it  to  fines  and  forfeitures  arising  under  laws  of  the  province  made  in  relation  to 
matters  coming  within  the  exclusive  legislative  authority  of  the  province  ;  otherwise, 
that  it  be  disallowed." 

These  remarks  are  equally  applicable  to  this  section,  and  I  recommend  that  the 
same  coui-se  be  pursued  in  this  case  as  was  then  followed. 

The  eighth  section  of  the  Act  now  under  consideration  provides  that,  "  The  police 
court  shall  have  and  exercise,  within  the  bounds  of  the  municipality,  all  the  powers 
and  jurisdiction  in  criminal  matters  conferred  upon  one  or  more  justices  of  the  peace, 
or  stipendiary  or  police  magistrate,  by  an  Act  of  this  province  or  of  the  Dominion  of 
Canada." 

In  reporting  upon  a  provision  of  a  similar  nature,  of  an  Act  of  the  legislature  of 
the  province  of  Manitoba,  the  then  Minister  of  Justice,  on  the  17th  October,  1871, 
stated  as  follows  : — 

"  This  section  provides  that  a  police  magistrate  shall  have  all  the  powers  possessed 
by  one,  two  or  more  justices  of  the  peace." 

"  Now,  it  is  obvious  that  if  one  Act  of  the  Dominion  parliament,  relating  to 
criminal  law,  provided  for  the  trial  of  the  offender  before  two  justices  of  the  peace,  no 
provincial  legislature  has  the  power  of  amending  such  provision,  by  giving  any  one 
person,  although  a  judge,  or  stipendiary  or  police  magistrate,  the  power  conferred  by 
the  Dominion  Act,  on  two  justices." 

"  It  is  suggested  that  the  Act  in  question  should  be  amended  at  the  next  session 
of  the  legislature  by  substituting  the  following  words  for  those  above  quoted,  viz.  : — 
'In  addition  to  all  the  powers  possessed  by  any  one  justice  of  the  peace,  shall  also 
have  all  the  powers  conferred  by  any  statute  of  the  province  upon  two  or  more  justices 
of  the  peace.' " 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  these 
remarks. 

Cap.  67. — "  An  Act  to  incorporate  the  Truro  Marine  Insurance  Company." 

This  Act,  by  section  11,  authorizes  the  directors  of  the  company,  at  the  office,  in 
Truro,  to    commence  and  conduct  the  business  of  marine  insurance  in  all  its  branches. 
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with  respect  to  vessels  owned  or  registered,  and  cargoes  owned  or  shipped  in  the 
province  of  Nova  Scotia,  and  within  the  said  province  to  make  contracts  of  insurance 
upon  all  subjects  of  marine  insurance,  including  freight  of  such  vessels,  and  to  transact 
all  matters  relating  to  the  business  of  a  marine  insurance  broker,  insurer  or  underwriter, 
within  the  province  of  Nova  Scotia,  with  respect  to  vessels  registered  or  owned,  and 
cargoes  owned  or  shipped  in  the  province  aforesaid,  and  freights  of  such  vessels. 

The  power  of  a  local  legislature  to  incorporate  an  insurance  company  must  be 
derived  from  the  power  given  to  incorporate  companies  with  provincial  objects,  and 
what  is  or  is  not  a  provincial  object  in  reference  to  marine  insurance,  is  by  no  means 
easy  of  determination.  I  am  not  prepared  to  say  that  the  powers  to  be  conferred  upon 
the  company,  by  the  section  in  question,  are  not  within  the  authority  of  the  provincial 
legislature,  and  in  view  of  the  doubts  which  surround  the  subject,  I  recommend  that 
the  power  of  disallowance  be  not  exercised  in  respect  to  this  Act. 

Cap.  68 — "An  Act  to  incorporate  'The  Shipowner's  Marine  Insurance  Company, 
of  "Windsor  (Limited). 

The  second  section  of  this  Act  gives  to  the  company  similiar  powers  to  those  given 
by  the  eleventh  section  to  the  company  incorporated  by  cap.  67.  The  same  remarks 
apply  to  this. 

Cap.  69. — "  An  Act  to  amend  the  Act  to  incorporate  '  The  Maitland  Marine 
Insurance  Company.' " 

This  Act  gives  to  the  Maitland  Marine  Insurance  Company  similar  powers  to 
those  above  referred  to,  and  the  same  remarks  apply  also  to  this  Act. 

Z.  A.  LASH, 

Deputy  Minister  of  Justice. 
I  concur. 

R.  LAFLAMME, 

Minister  of  Justice. 


General  Sir  W.  0^ Grady  Holy  to  the  Governor  General. 

Headquarters,  Halifax,  N.S.,  18th  October,  1877. 

My  Lord, — I  have  the  honour  to  forward,  for  your  Excellency's  information,  a 
copy  of  a  letter  which,  in  the  interest  of  British  officers  serving  in  this  command,  I 
have  deemed  it  my  duty  to  address  to  the  Right  Hon.  the  Secretary  of  State  for  War, 
with  a  view  to  the  subject  thereof  being  submitted  for  the  consideration  of  the  law 
officers  of  Her  Majesty's  government. 

I  have,  &c., 

W.  O'G.  HALY, 
General,  Commanding  the  Forces  in  B.N. A. 


General  Sir  W.  0' Grady  Holy  to  the  Secretary  of  State  for  War. 

Halifax,  N.S.,  15th  October,  1877. 

Sir, — I  beg  to  forward  herewith  a  copy  of  the  Statutes  of  Nova  Scotia,  passed  in 
the  fortieth  year  of  the  reign  of  Her  Majesty,  and  to  refer  particularly  to  your  con- 
sideration, cap.  25,  described  as,  "  An  Act  further  to  amend  the  laws  for  the  preserva- 
tion of  useful  Birds  and  Animals."  , 

By  the  18th  clause  of  this  Act  (page  26),  you  will  observe  that  a  tax  or  fee  of 
$5  (equivalent  to  about  £1  sterling)  is  imposed  upon  all  officers  of  this  garrison 
desiring  to  avail  themselves  of  the  privilege  of  the  game  laws,  as  being  persons  not 
having  their  domicile  in  the  province. 
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I  feel  it  incumbent  upon  me  to  point  out  that  this  enactment,  imposing  a  tax 
upon  British  officers  stationed  on  duty  in  this  province,  from  which  the  natives  are 
exempt,  j?as  not  unnaturally  caused  a  feeling  of  considerable  dissatisfaction  among 
officers  serving  in  this  command. 

It  is  not  that  the  officers  object  in  any  way  to  the  payment  of  a  fee  for  the 
privilege  of  shooting,  were  it  imposed  equally  upon  all  their  fellow-subjects  but  they 
consider  it  hard  and  unjust  that  by  an  Act  of  the  provincial  legislature,  they  should 
thus  be  placed  in  an  inferior  position  to  the  native  residents  in  the  province.  The 
more  so,  as  in  Nova  Scotia  alone  of  all  the  provinces  of  the  Dominion  of  Canada,  is  a 
British  officer,  by  legislative  enactment,  treated  as  an  alien. 

I  would  beg  to  submit  for  consideration  that  if  it  be  competent  for  a  provincial 
legislature,  in  any  portion  of  Her  Majesty's  dominions,  thus  to  pass  an  Act  dis- 
criminating against  British  officers,  there  appears  no  reason  why  it  may  not  ulti- 
mately seek  to  augment  its  revenues  by  similarly  imposing  taxes  upon  the  property  of 
officers,  while  exempting  the  native  residents. 

The  officers  under  my  command  hold  the  opinion,  in  which  I  entirely  concur, 
that,  while  serving  here  under  Her  Majesty's  order,  we  are,  for  the  time  being,  bona 
fide  domiciled  in  Nova  Scotia,  whether  occupying  government  quarters  or  residing  in 
hired  houses,  and,  in  the  latter  case,  it  is  the  more  hard,  as  while  liable  to  all  rates 
and  taxe-s  in  the  city  of  Halifax,  equally  with  other  residents  therein,  the  equality 
ceases  the  moment  he  desires  to  shoot  game  in  the  province. 

In  conclusion,  I  would  beg  that  this  case  may  he  submitted  for  the  opinion  of  the 
law  officers  of  the  crown,  and  that  Her  Majesty's  government  may  be  pleased  to  take 
*;teps  to  relieve  military  officers,  serving  in  this  command,  from  the  humiliating  position 
in  which  we  are  placed  by  this  Act  of  the  legislature  of  Nova  Scotia. 
I  have,  Sic, 


W.  O'G.  HALY, 

General  Commanding  the  Forces  in  B.N. A. 


The  War  Office  to  the  Colonial  Office. 

War  Office,  17th  November,  1877. 

Sir, — I  am  directed  by  the  Secretary  of  State  for  War  to  transmit  to  you,  to  be 
laid  before  the  Earl  of  Carnarvon,  a  copy  of  a  letter  from  the  General  Officer  command- 
ing the  troops  in  British  North  America,  pointing  out  that,  by  the  eighteenth  section 
of  the  Act,  cap.  25,  pa<sed  this  year  Ijy  the  General  Assembly  of  Nova  Scotia,  "  To 
amend  the  laws  for  the  preservation  of  useful  birds  and  animals,"  a  special  fee  of  $5  is 
imposed  upon  officers  of  the  garrison,  who  desire  to  avail  themselves  of  the  privileges  of 
the  game  laws. 

Mr.  Hardy  is  of  opinion  that,  for  the  reasons  given  by  Sir  W.  O'G.  Haly,  these 
officers  may  fairly  expect  to  be  placed  on  the  same  footing,  in  this  respect,  as  natives 
of  the  province,  and  Mr.  Hardy  trusts  that,  should  Lord  Carnarvon  concur  in  this 
view,  he  will  take  the  necessary  steps  for  causing  this  question  to  be  submitted  for  the 
consideration  of  the  government  and  the  general  assembly  of  Nova  Scotia. 

I  am,  &c., 

RALPH  THOMPSON. 
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l^he  Earl  of  Carnarvon  to  the  Earl  of  Dufferin.  . 

Downing  Street,  30th  November,  1877. 

My  Lord, — I  have  the  honour  to  transmit  to  your  Lordship  a  copy  of  a  letter 
from  the  War  Office,  with  an  extract  from  a  communication  from  the  General  Officer 
commanding  the  troops  in  British  North  America,  respecting  a  fee  of  five  dollars, 
imposed  upon  officers  of  the  garrison  at  Halifax,  who  desire  to  avail  themselves  of  the 
privileges  of  the  game  laws. 

On  reference  to  the  provincial  Act  complained  of,  viz.  :  cap.  25  of  40  Vic,  I 
observe  that  officers  of  the  army  and  navy  serving  at  Halifax,  are  more  favourably 
treated,  in  regard  to  the  amount  of  the  fee  required,  than  the  inhabitants  of  other 
portions  of  the  Dominion,  beyond  the  limits  of  the  province ;  but,  notwithstanding  this 
privilege,  I  hope  that  the  provincial  government  may,  on  further  consideration  of  this 
matter,  be  disposed  to  recommend  to  the  legislature  an  amendment  of  the  Act,  so  as  to 
allow  to  persons  serving  in  Her  Majesty's  army  and  navy  in  the  province,  the  same 
privileges  as  are  granted  to  persons  domiciled  there. 

I  have,  &c., 

CARNARVON. 


Lieutenant-Governor  Archibald  to  Secretary  of  State. 

Government  House,  Halifax,  N.S.,  8th  April,  1878. 

Sir, — 1  have  the  honour  to  acknowledge  the  receipt  of  your  despatch  dated 
the  3rd  April,  1878,  inclosing  a  copy  of  minute  of  council,  comprising  the  report 
of  the  Hon.  the  Minister  of  Justice  in  reference  t  j  th^  provincial  statutes  of  1877,  and 
have,  as  desired  brought  to  the  notice  of  my  government  the  remarks  made  by  the 
minister  to  25th,  57th,  67th,  68th,  and  69th  chapters  of  thesj  Acts. 

In  reference  to  cap.  25  for  the  preservation  of  useful  birds  and  animals,  the 
recommendation  of  the  Minister  of  Justice  that  a  copy  of  the  correspondence  com- 
mencing with  the  letter  to  the  Secretary  of  War  by  the  late  Sir  W.  (^'Grady  Haly,  has 
been  overlooked,  no  copy  of  this  correspondenee  having  been  inclosed  with  the  minutes 
of  council  ;  but  I  am  happy  to  say  that  the  clause,  of  which  the  officers  of  the  army 
and  navy  complained,  has  been  altered,  and  a  compromise  agreed  on  which  has  been 
embodied  in  an  amendment  of  the  Act  in  question  passed  at  the  session  just  clos'-d,  and 
which  disposes  of  the  difficulty  in  a  manner  satisfactory  to  all  parties. 

I  have,  itc, 

ADAMS  G.  ARCHIBALD, 

Lieutenant-Governor 


Report   of  the   Uonourahle  the  Minister   of  Justice,  approved  by    His    Excellency   the 
Governor  General  in  Council  on  the  2nd  July,  1878. 

Department  of  Justice,  Ottawa,  20th  June,  1878. 

I  have  the  honour  to  report  upon  cap.  81  of  the  Statutes,  pas.sed  by  the  legislative 
assembly  of  the  province  of  Nova  Scotia,  in  the  year  1877,  intituled  :  "  An  Act  to 
incorporate  the   Bedford   Grain   Importation,    Milling   and    Manufacturing   Company, 
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Limited,"  which  Act  was  not  reported  upon  in  the  report  upon  the  other  Acts.  Con- 
sideration of  the  Act  was  reserved  till  information  was  obtained  as  to  whether  or  not 
the  Nine  Mile  River,  referred  to  in  the  Act,  is  navigable  or  not.  From  information 
obtained  from  the  Department  of  Marine  and  Fisheries,  I  learn  that  the  river  is  not 
navigable  for  boats  or  vessels.  The  Act  appears,  therefore,  to  be  unobjectionable,  and  I 
recommend  that  it  be  left  to  its  operation. 

Z.  A.  LASH, 

Deputy  Minister  of  Justice. 
I  concur. 

R.   LAFLAMME, 

Minister  of  Justice. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  ISth  July,  1878. 

Department  of  Justice,  Ottawa,  5th  July,  1878. 

In  a  report  upon  the  Acts  of  the  legislative  assembly  of  the  province  of  Nova 
Scotia,  passed  in  the  fortieth  year  of  Her  Majesty's  reign,  1877,  I  pointed  out  certain 
objections  to  cap.  57,  intituled  :  "  An  Act  further  to  amend  the  Act  to  incorporate  the 
town  of  New  Glasgow,"  and  recommended  that  the  attention  of  the  Lieutenant-Governor 
should  be  called  thereto. 

A  despatch  has  been  received  from  the  Lieutenant-Governor  stating  that  at  the  next 
session  of  the  legislature  his  government  will  promote  the  necessary  legislation  to 
remove  the  objections  taken  to  the  Act. 

Relying  upon  this  assurance,  I  recommend  that  the  Act  be  left  to  its  operation. 

Z.  A.  LASH, 

Deputy  Minister  of  Justice. 
I  concur. 

R.  LAFLAMME, 

Minister  of  Justice. 


32^ 
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NOVA  SCOTIA— 41ST  VICTORIA.  1878. 

(4th  Session — 26th  General  Assembly.) 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Co7i7icil,  on  the  25th  June,  1879. 

Department  of  Justice,  Ottawa,  16th  June,  1879. 

I  have  the  honour  to  report  that  I  have  examined  the  Acts  passed  by  the  legis- 
lature of  the  province  of  Nova  Scotia,  in  the  year  1878,  in  the  fourth  session  of  the 
twenty-sixth  general  assembly  convened  in  the  province,  chaptered  1  to  78  inclusive, 
being  all  the  Acts  passed  in  that  session. 

They  all  seem  unobjectionable,  and  I  recommend  that  they  be  left  to  their 
operation. 

Reserved  Bill. 

A  Bill  intituled  :  "  An  Act  to  incorporate  the  Nova  Scotia  District  Branch  of  the 
Independent  Order  of  Oddfellows,"  was  also  passed,  but  was  reserved  by  his  Honour 
the  Lieutentant-Governor  for  the  signification  of  liis  Excellency's  pleasure  thereon. 

In  transmitting  the  same  the  Lieutenant-Governor  explains  that  his  reasons  for 
reserving  the  bill  are,  that  the  fourteenth  section  entrenches  upon  the  jurisdiction  of 
the  parliament  of  Canada  as  it  attempts  to  deal  with  what  are  unquestionably  crimes, 
and  not  only  does  the  bill  undertake  to  deal  with  criminal  offences,  but  enacts  that  it 
should  not  be  lawful  to  proceed  by  indictment  in  certain  specified  cases,  thus  not  only 
attempting  to  enact  a  criminal  law,  but  undertaking  to  repeal  part  of  the  criminal 
statutes  passed  by  the  parliament  of  Canada,  so  far  as  relates  to  cases  referred  to  in  the 
clause. 

The  provision  of  the  bill  is  clearly  beyond  the  powers  of  the  provincial  legislature, 
and  the  objectionable  provisions  might,  if  allowed  to  remain  upon  the  statute-book,  be 
the  cause  of  considerable  inconvenience  and  etubarassment,  although  they  would  have 
no  force  if  objections  to  their  validity  were  taken,  that  had  the  bill  been  assented  to  by 
the  Lieutenant-Governor  it  would  have  been  the  duty  of  the  government  to  recommend 
its  disallowance  unless  the  objectionable  clause  were  repealed.  That  such  being  the 
case,  it  is  clearly  the  duty  of  the  government  not  to  recommend  that  his  Excellency's 
assent  thereto  be  given.     I  recommend  that  the  Lieutenant-Governor  be  so  informed. 

Z.  A.  LASH, 
Deputy  Minister  of  Justice. 

I  concur. 

JAS.  McDonald, 

Minister  of  Justice. 
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NOVA  SCOTIA— 42nd  VICTORIA,  1879. 

(1st  Session — 27th  General  Assembly.) 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  22nd  June,  1889. 

Department  of  Justice,  Ottawa,  4th  June,  1889. 

I  have  the  honour  to  report  upon  the  Actr.  of  the  legislature  of  the  province  of 
Nova  Scotia,  passed  in  the  forty-second  year  of  Her  Majesty's  reign  (1879),  received 
by  the  Secretary  of  State  on  the  21st  day  of  August,  1879,  as  follows  : — 

Chapters  1  to  21  and  23  to  91. 

I  recommend  that  the  power  of  disallowance  be  not  exercised  with  respect  to  these 
Acts. 

Cap.  22  :  "  An  Act  respecting  Estreats." 

This  Act  will  be  reported  upon  separately. 

JAMES  McDonald, 

Minister  of  Justice. 


Report  of  the  Hon.  the   Minister  of  Jtistice,   approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  5th  October,  1880. 

Department  of  Justice,  Ottawa,  27th  September,  1880. 

I  have  the  honour  to  report  : — 

That  an  Act  was  passed  by  the  legislature  of  the  province  of  Nova  Scotia  in  the 
year  1879,  being   chapter  22,  and  entitled  :   "An  Act  respecting  Estreats." 

The  Act  makes  provision  for  tlie  collection  of  all  fines  and  forfeited  recognizances 
imposed  or  forfeited  by  or  before  the  Supreme  Court  in  any  county  of  the  province,  &c. 

The  12th  section  is  as  follows  :  "The  sheriff  shall  without  delay  pay  over  all 
money  by  him  collected,  to  the  officer  or  person  entitled  to  receive  such  money 
under  section  96  of  chapter  171  of  the  Revised  Statutes,  third  series,  and  the  same  shall 
be  appropriated  in  the  manner  mentioned  in  section  97  of  said  chapter." 

The  provisions  of  sections  96  and  97,  chap.  71  of  the  Revised  Statutes,  3rd  series, 
;ibove  referred  to,  are  as  follows  : — 

"  96. — All  fines  and  forfeiture  levied  and  collected'  by  the  judgment  of  the 
Supreme  Court  in  any  of  the  counties  in  this  province,  shall  be  paid  into  the  hands  of 
the  county  ti-easurer  for  such  counties  respectively." 

"  97. — The  fines  and  forfeitures  so  paid  to  the  county  treasurer  shall  be  paid  and 
applied  by  him  towards  the  payment  of  witnesses  attending  criminal  trials,  and  also 
witnesses  attending  prosecutions  of  ofiences  committed  against  the  provisions  of  the 
first  and  second  sections  of  chapter  one  hundred  and  sixty -three  of  the  Revised  Statutes, 
of  ofiences  against  the  Administration  of  Justice,  under  the  same  rules  and  regulations 
as  provided  by  the  Act  hereby  amended." 

If  the  Act  now  under  consideration  made  provision  as  to  the  disposal  of  fines  and 
forfeitures  under  the  criminal  law,  or  by  reason  of  the  breach  of,  or  non-compliance 
with,  any  of  the  laws  of  Canada,  it  would,  in  my  opinion,  be  beyond  the  powers  of  the 
provincial  legislature  ;  but  as  the  96th  and  97th  section  of  chapter  171  of  the  Revised 
Statutes  above  referred  to  were  passed  before  confederation    no  doubt  can  exist  as  to 
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the  constitutionality  of  their  provisions,  and  as  the  Act  now  under  consideration,  so  far 
as  the  appropriation  of  the  money  is  concerned,  leaves  the  law  as  it  stood  since  con- 
federation, it  is  not  open  to  the  objection  referred  to,  and  although  it  may  be  doubted 
whether  it  is  entirely  within  the  power  of  the  local  legislature  to  make  the  pro- 
visions which  the  Act  does  make  on  the  subject,  yet  the  Act  affects  merely  the  pro- 
cedure in  collecting  the  fines,  &c.,  and  does  not  deal  with  the  disposal.  I  think  it  may 
safely  be  left  to  its  operation. 

I  recommend,  however,  that  the  attention  of  the  Lieutenant-Governor  be  called  to 
the  above  remarks. 


JAMES  Mcdonald, 

Minister  of  Justice. 


NOVA  SCOTIA— 43rd  VICTORIA,  1880. 

(2nd  Session — 27th  General  Assembly.) 

Report   of  the   Honourable    the    Minister   of  Justice     approved  hy   His  Excellency  the 
Governor  General  in  Council  on  the  29th  July,  1881. 

Department  of  Justice,  Ottawa,  27th  July,  188L 

I  have  the  honour  to  report  with  respect  to  the  Acts  passed  by  the  legislature  of 
Nova  Scotia  in  the  year  one  thousand  eight  hundred  and  eighty,  as  follows  : 

I  recommend  that  the  power  of  disallowance  be  not  exercised  with  respect  to  any 
of  the  said  Acts,  being  chapters  one  to  seventy-seven  inclusive. 

I  would  remark,  however,  that  the  provisions  of  chap.  9  seem  to  entrench  upon  the 
regulations  of  trade  and  commerce  ;  that  sec.  14  of  chap.  11,  appears  to  be  beyond  the 
powers  of  the  legislature,  in  so  far  as  they  relate  to  the  Court  of  Vice  Admiralty,  and 
that  some  of  the  provisions  of  section  7  of  chap.  68,  seem  to  deal  with  the  subject  of 
criminal  law  or  the  procedure  in  criminal  cases.  None  of  such  provisions  are  of  a  na- 
ture calculated  to  cause  any  incovenience,  even  though  they  be  beyond  the  powers  of 
the  legislature,  and  for  that  reason  I  have  not  thought  it  necessary  to  recommend  the 
exercise  of  the  power  of  disallowance  with  respect  to  the  Acts. 

A.  CAMPBELL, 

Minister  of  Justice. 
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NOVA  iSCOTIA— 44th  VICTORIA,  1881. 

(3rd  Session — 27th  General  Assembly.) 

Report   of  the    Honourable    the  Minister  of   Jtistice,   approved   by  His  Excellency    the 
Governor  General  in  Council  on  the  9th  February,  1882. 

Department  of  Justice,  Ottawa,  30th  January,  1882. 
To  His  Excellency  the  Governor  General  in  Council. 

The  undersigned  has  the  honour  to  report,  with  respect  to  the  Acts  passed  by  the 
legislature  of  the  province  of  Nova  Scotia,  in  the  year  1881,  as  follows  : — 

Chapters  1  to  10,  12  to  15  and  17  to  75. 

The  undersigned  recommends  thai  the  power  of  disallowance  be  not  exercised  with 
respect  to  these  Acts. 

Chap.  11.     An  Act  in  reference  to  Crown  Lands  and  Crown  Land  Surveyors, 

Section  3  of  this  Act  is  as  follows  : — 

"  Whenever  proceedings  shall  be  taken  for  the  escheat  of  any  lands,  such  lands 
shall,  from  the  date  of  the  filing  of  the  inquest  of  office,  be  deemed  and  held  to  be  vested 
in  the  Crown,  for  all  purposes  connected  with  the  forfeiture  of  such  lands  from  tres- 
passes, and  for  the  punishment  of  any  persons  trespassing  thereon,  and  for  the  reclama- 
tion of  any  timber  or  other  property  therefrom,  and  all  proceedings  relating  to  any  of 
the  matters  in  this  land  referre  I  to,  shall  and  may  be  taken  in  the  name  of  Her  Majesty 
the  Queen." 

As  the  judgment  of  the  Supreme  Court  of  Canada,  in  the  case  of  the  Attorney 
General  of  Ontario  vs.  O'Reilly,*  connected  with  the  escheat  of  the  Mercer  estate, 
decides  that  the  Dominion  and  not  the  province  is  entitled  to  lands  which  escheat,  and 
as  that  judgment,  unless  reversed  by  a  higher  tribunal,  must  be  taken  as  declaring  the 
law  on  the  subject,  the  undersigned  lecomuiends  that  the  Lieutenant-Governor  of 
Nova  Scotia  be  informed  that  unless  the  3rd  section  of  the  Act  now  under  consideration 
be  repealed  during  the  present  session  of  the  Nova  Scotia  legislature,  the  same  will  be 
disallowed. 

Chap.  16.     An  Act  to  amend  the  Nova  Scotia  Railway  Act  of  1880. 

This  chapter  will  form  the  subject  of  a  special  report. 

A.  CAMPBELL, 

Minister  of  Justice, 


Petition  of  the  Windsor  and  Annapolis  Railrvay. 

Windsor  and  Annapolis  Railway  Company, 
General  Manager's  Office,  Kentville,  N.S.,  Ist  Aug.,  1881. 

Sir, — I  beg  to  inclose,  for  your  information,  a  copy  of  the  petitition  which  my 
company  were  advised  to  present  to  his  Excellencj'  the  Governor  General,  praying  for 
the  disallowance  of  the  Act,  chap.  16,  passed  at  the  last  session  of  the  legislature  of 
Nova  Scotia,  intituled  :  "An  Act  to  amend  the  Nova  Scotia  Railway  Act,  1880." 

I  have,  &c., 

P.  INNES, 

General  Manager. 
*See  6  App.  Reports  (Ont. )  576. 
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To  His  Excellency  the  Governor  General  of  the  Dominion  of  Canada  in  Council : 

The  humble  petition  of  the  Windsor  and  Annapolis  Railway  Company,  under  their 
common  seal,  showeth  : — 

1.  That  by  an  Act  of  the  legislature  of  the  province  of  Nova  Scotia,  passed  2nd 
May,  1865  (28  Victoria,  chap.  13),  intituled  :  "  An  Act  to  provide  for  the  construction 
of  two  other  sections  of  the  Provincial  Railways,"  it  was  enacted  that  the  Chief  Commis- 
sioner of  Railways,  by  direction  and  authority  of  the  Governor  in  Council,  might  contract 
for  and  on  behalf  of  the  province,  with  any  responsible  party  or  parties,  for  the  construc- 
tion of  certain  sections  of  the  provincial  railway,  including  the  section  from  Windsor  to 
Annapolis,  on  the  terms  and  under  the  provisions  in  the  said  Act  set  forth,  and  it  was 
enacted  by  sections  7  and  8  of  the  said  Act,  as  follows,  that  is  to  say  : — 

"  7.  The  Governor  in  Council  may,  at  any  time  before  or  after  the  said  sections,  or 
either  of  them,  are  or  is  completed,  by  an  Order  in  Council,  assume,  on  behalf  of  the 
province,  the  ownership  of  the  said  sections,  or  either  of  them,  by  paying  to  the  owners 
thereof  the  value  of  the  same — to  be  ascertained  as  hereinafter  provided,  either  in  cash 
or  provincial  debentures,  at  the  option  of  the  Governor  in  Council." 

"  8.  The  amount  to  be  paid  under  the  next  preceding  section  shall  be  ascertained 
by  the  decision  of  three  arbitrators  ;  one  of  whom  to  be  appointed  by  the  Governor  in 
Council ;  one  by  the  owner  or  owners  of  the  section,  and  one  by  the  Principal  Secretary 
of  State  for  the  Colonies.  But  in  case  of  either  of  the  said  sections  being  so  taken  be- 
fore completion,  regard  may  be  had  by  the  arbitrators  to  the  loss  sustained  by  the 
contractors  by  means  of  such  termination  of  their  contracts." 

2.  By  an  agreement  dated  22nd  November,  1866,  made  between  the  Chief  Commis- 
sioner of  Railways  of  the  province  of  Nova  Scotia,  by  the  direction  and  authority 
of  the  Governor  in  Council  of  the  said  province,  of  the  fir^t  part,  and  William  Henry 
Punchard,  Frederick  Barry  and  Edwin  Clark,  in  this  petition  called  "  the  contractors,"  of 
the  other  part,  and  which  said  agreement  was  expressed  to  be  made  in  pursuance  of  the 
provisions  of  the  said  Act  of  1865,  the  contractors  agreed  to  construct  the  railway  from 
Windsor  to  Annapolis,  upon  certain  terms  and  conditions  in  the  said  agreement  expressed, 
and  it  was  thereby  provided  that  for  the  purposes  of  carrying  out  the  same  agreement, 
the  contractors  should  have  power  to  form  a  joint  stock  company,  with  such  capital  as 
might  be  necessary,  for  the  purpose  of  enabling  the  contractors  to  sell  and  the  company 
to  purchase,  the  railway  and  works  therein  contracted  for,  and  to  take  the  tolls  and 
charges  therein  referred  to.  That  when,  and  so  soon,  as  such  company  was  formed  and 
capital  subscribed,  as  therein  mentioned,  the  intended  company  should  possess  the  said 
railway  and  works  subject  to  the  terms  of  the  said  agreement. 

3.  By  a  memorandum  and  articles  of  association,  dated  26th  February,  1867,  and 
duly  registered  in  England  on  the  1st  of  March,  1867,  your  petitioners  were  incorporated 
in  England  by  the  name  of  the  Windsor  and  Annapolis  Railway  Company  (Limited), 
for  the  purpose  of  acquiring  the  said  railway  and  working  the  same,  and  for  the  other 
purposes  in  the  said  memorandum  and  articles  of  association  expressed.  The  share 
capital  of  the  company  was  fixed  at  £500,000,  divided  into  25,000  shares,  of  £20  each, 
with  authority  to  borrow  on  bonds  or  debentures,  or  other  security,  to  an  amount  not 
exceeding  the  aggregate  sum  of  £200,000. 

4.  By  an  Act  of  the  said  legislature,  passed  the  7th  May,  1867  (30th  Victoria, 
chapter  36),  intituled  :  "  An  Act  to  incorporate  the  Windsor  and  Annapolis  Railway 
Company,"  after  reciting  the  said  Act  of  1865  and  the  said  agreement  of  the  22nd 
November,  1866,  the  contractors,  with  others,  were  incorporated  as  the  Windsor  and 
Annapolis  Railway  Company  (being  your  petitioners),  for  the  purpose  of  constructing  a 
railway  from  Windsor  to  Annapolis  (which  it  was  thereby  enacted  that  your  petitioners 
should  own),  and  for  such  other  purposes,  and  with  such  extended  and  additional 
powers,  privileges  and  authorities,  as  in  the  said  Act  expressed  and  contained. 

5.  By  an  Act  of  the  said  legislature,  passed  on  the  14th  June,  1869,  intituled  : 
"  An  Act  to  amend  the  Act  to  incorporate  the  Windsor  and  Annapolis  Railway  Com- 
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pany,"  the  memorandum  and  articles  of  association  above  (in  paragraph  3)  referred 
to,  were  made  binding  and  incorporated  into  the  now  reciting  Act,  with  the  powers 
therein  referred  to. 

6.  Under  and  in  pursuance  of  the  said  Acts  and  agreement,  and  of  divers  other 
transactions  which  have  been  duly  effected  by  your  petitioners  with  the  government 
of  Canada,  and  otherwise,  your  petitioners  have  constructed  the  said  Windsor  and 
Annapolis  Railway,  and  have  acquired,  in  connection  therewith,  and  as  part  of  their 
undertaking,  divers  other  rights  and  powers  incident  thereto  or  connected  therewith 
(including  certain  rights  hereinafter  particularly  referred  to),  and  have  laid  out  very 
large  sums  of  money  in  constructing,  establishing  and  carrying  out  their  said  railway 
and  undertaking,  and  they  are  now  lawfully  possessed  of  the  said  railway  (which  has 
been  and  is  duly  operated  by  them)  with  such  several  rights  and  powers  as  aforesaid. 

7.  By  virtue  of  the  powers  in  that  behalf  given  to  your  petitioners,  sanctioned 
by  the  said  Acts  of  the  said  legislature,  your  petitioners  issued  debentures  to  the  amount 
of  £200,000,  but  their  capital  and  funds  proving  insufficient  for  the  purposes  of  the 
undertaking,  they  were  compelled  to  incur  sundry  mortgage  and  other  debts  to  a  large 
amount  beyond  the  amount  of  the  said  debentures,  and  ultimately,  under  a  scheme 
of  arrangement  betweer^  your  petitioners  and  their  creditors,  made  in  pursuance  of  an 
Act  of  the  said  legislature,  assented  to  on  the  12th  December,  1874,  and  entitled  :  "An 
Act  to  facilitate  arrangements  between  railway  companies  and  their  creditors,"  your 
petitioners,  in  order  to  meet  their  obligations,  so  incurred  as  aforesaid,  have  duly  issued 
debenture  stocks  as  follows,  viz.  : — "  A  "  debenture  stock  for  £75,000,  and  "  B  "  deben- 
ture stock  for  £350,000,  both  bearing  interest  at  the  rate  of  6  per  cent  per  annum. 
There  have  been  also  issued  shares  in  your  petitioners'  company  to  the  amount  of 
£301,500,  which  are  still  outstanding,  Nearly  all  the  said  debenture  stock  and  shares 
are  held  in  England. 

8.  By  "The  Nova  Scotia  Railway  Act,  1880,"  it  was  enacted  (section  2)  that  the 
provisions  of  the  same  Act,  from  section  5  to  section  32,  both  inclusive,  should  apply 
to  every  railway  constructed  and  in  operation  or  thereafter  to  be  constructed  under  the 
authority  of  any  Act  passed  by  the  legislature  of  Xova  Scotia,  and  should,  so  far  as 
they  were  applicable  to  the  undertaking,  be  incorporated  with  the  special  Act  author- 
izing the  construction  of  the  railway,  unless  they  were  inconsistent  with,  or  were 
expressly  varied  by  the  special  Act  or  other  Act  of  the  said  legislature. 

9.  By  an  Act  of  the  said  legislature,  assented  to  on  the  14th  April,  1881, 
intituled  :  "An  Act  to  amend  the  Nova  Scotia  Railway  Act,  1880,"  certain  provisions 
of  the  said  Act  of  1880  were  repealed  and  varied,  and  by  section  7  it  was  enacted  as 
follows : — 

"  7.  In  the  case  of  any  railway  of  which  the  Governor  in  Council  is  authorized 
by  statute  or  by  any  agreement  or  contract  to  assume  the  ownership,  on  paying  the 
value  of  the  same  or  compensation  for  any  part  or  the  whole  of  any  outlay  made 
thereon,  and  it  is  pro\ided  by  the  statute,  agreement  or  contract,  that  the  amount  of 
such  value  or  compensation  is  to  be  ascertained  by  arbitration :  The  Governor  in 
Council  of  Nova  Scotia  may  enter  into  po-^session  and  hold  such  railway  and  assume 
the  ownership  thereof,  and  be  vested  with  all  the  rights,  property  and  powers  intended 
by  any  such  statute,  agreement  or  contract  to  be  conferred  on  the  Governor  in  Council, 
on  the  assumption  by  the  Governor  in  Council  of  the  ownership  of  such  railway,  four 
weeks'  notice  being  first  given  to  the  company  in  possession  of  the  said  railway,  or  its 
president,  manager,  secretary  or  agent  in  this  province  or  elsewhere,  of  the  name  of  the 
arbitrator  appointed  by  the  Governor  in  Council.  This  enactment  shall  not  take  away 
the  right  of  any  company  to  the  compensation  to  which  such  company  may  be  entitled 
on  the  award  being  made  under  the  provisions  of  any  such  statute,  agreement  or  con- 
tract, as  is  hereinbefore  referred  to." 

10.  Your  petitioners  are  informed  and  believe  that  the  last-mentioned  Act  was 
introduced  into  the  House  of  Assembly  of  the  said  province  on  the  13th  April,  1881, 
without  public  notice,  that  the  same  was  passed  by  the  assembly  on  the  same  day,  that 
it  was  also  passed  by  the  legislative  council  on  the  same  day,  and  assented  to  by  his 
Honour  the  Lieutenant-Governor  on  the  next  day,  the  14th  April,  1881. 
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11.  Under  the  circumstances  aforesaid,  your  petitioners  had  no  notice  of  the  said 
Act  or  of  the  provisions  thereof,  until  it  had  passed  and  been  assented  to,  and  had  no 
opportunity  of  objecting  to  or  opposing  the  same. 

12.  Section  7  of  the  said  Act  seriously  prejudices  the  rights  and  property  of  your 
petitioners,  and  the  interests  of  their  shareholders  and  bondholders  in  respect  of  the 
said  railway  and  undertaking,  and  your  petitioners  are  greatly  aggrieved  by  the  passing, 
and  strongly  object  to  and  would  humbly  protest  against,  the  allowance  of  the  said  Act. 

13.  In  so  doing  it  is  not  necessary  for  them  to  take  notice  of  various  questions 
w^hich  arise  (having  regard  to  the  matters  hereinbefore  stated,  and  divers  other  con- 
siderations) as  to  whether  the  option  of  purchase  given  by  the  said  Act  of  1865  is  now 
continuing  or  operative,  or  whether,  if  so,  it  is  not  vested  in  the  Dominion  govern- 
ment, or  whether  the  said  Act  of  1881  is  not  in  whole  or  in  part  ultra  vires  of  the 
legislature  of  Nova  Scotia.  Whether  there  may  or  may  not  be  any  railways  in  Nova 
Scotia  differently  situated  fr  jm  your  petitioners'  railway,  and  to  which  section  7  of  the 
said  Act  may  apply,  there  can  be  no  doubt  that  it  has  been  enacted  with  the  object  and 
intention  of  being  applied  and  put  in  force  with  respect  to  the  railway  and  undertaking 
of  your  petitioners.  Under  such  circumstances,  they  submit  that  they  are  entitled  to 
claim  of  your  Excellency  due  consideration  and  protection  of  their  rights,  without 
reference  to  mere  legal  considerations.  They  conceive,  indeed,  that  these,  so  far  from 
weakening,  might  well  serve  to  strengthen  the  grounds  of  this  petition.  But  it  is 
enougli  here  to  deal  with  the  Act  in  question  in  the  apparent  sense  and  object  in  which 
it  has  been  framed. 

14.  Your  petitioners  have  no  desire  to  impede  any  action  which  may  be  deemed 
beneficial  to  the  interests  of  the  Dominion  of  Canada  or  the  province  of  Nova  Scotia. 
On  the  other  hand,  if  upon  terms  fair  and  just  towards  them  and  their  interests,  and 
in  a  mode  not  invading  their  rights,  it  should  be  deemed  expedient  that  the  govern- 
ment should  acquire  their  undertaking,  they  would  be  prepared  to  concur  in  that 
decision,  although  it  might  interfere  in  i^ome  measure  with  their  realizing  at  last,  and 
after  a  long  period  of  effect,  the  I'easonable  expectations  of  profit  which  induced  them 
to  undertake  their  enterprise.  But  they  cannot  consent  to  be  dispossessed  of  their 
property  and  rights  in  a  mode  (as  provided  by  the  said  Act)  which  would  in  effect  enable 
the  provincial  government  to  oust  your  petitioners  at  any  time  upon  four  weeks'  notice, 
and  deprive  them  of  any  security  ;  that  before  they  are  dispossessed,  there  shall  be  ascer- 
tained and  paid,  a  fair  and  adequate  price  in  respect  of  their  railway,  and  the  property, 
rights  and  advantages  forming  part  of  their  undertaking. 

15.  The  provisions  above  referred  to,  of  the  Act  of  1865  (assuming  them  to  apply 
to  their  undertaking)  afford  your  petitioners  (as  they  are  advised)  a  security  essential 
to  their  interests,  viz.,  that  such  undertaking  can  only  be  assumed  by  the  government 
thereunder  upon  the  va'ue  thereof  being  actually  ascertained  and  paid  to  your  petitioners 
as  thereby  provided. 

16.  That  security  was  and  is  the  more  essential  by  reason  that  in  many  respects 
the  provisions  of  the  said  Act  of  1865  are  vague  and  imperfect,  and  it  has  become 
still  more  so  by  reason  of  the  changes  which  have  since  taken  place  in  the  constitution 
and  position  of  the  province  of  Nova  Scotia,  the  extension  and  position  of  your 
petitioner's  undertaking,  the  various  rights  acquired  by  them,  and  the  moneys  laid 
out  Vjy  them  in  respect  thereof,  involving  considerations  too  numerous  and  compli- 
cated to  be  herein  detailed  ;  but  which  must  make  the  due  provision  for,  and  enforce- 
ment of,  your  petitioner's  right  in  the  mode  provided  for  by  the  Act  of  1865,  uncertain 
and  difficult. 

17.  Under  such  circumstances,  the  reservation  expressed  to  l^e  made  by  the  last 
clause  of  section  7  of  the  said  Act  of  1881,  as  to  "the  right  of  any  company"  would 
(as  your  petitioners  are  advised)  be  ineffectual,  if  not  wholly  nugatory,  to  afford  to 
them  due  protection  for  their  interests  in  case,  under  the  earlier  provisions  of  that 
section,  they  should  be  dispossessed  of  their  railway. 

18.  Amongst  other  special  circumstances  affecting  the  position  of  your  peticioners 
and  their  undertaking,  which,  as  they  conceive,  would  make  the  provisions  of  the  said 
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section  7  especially  unjust,  as  to  them,  is  the  fact  that  your  petitioners  ai'e  engaged  in 
litigation  with  respect  to  certain  rights  of  great  value,  derived  by  them  from  the  gov- 
ernment of  Canada,  as  to  which  (without  entering  upon  matters  of  detail  or  of  contro- 
versy) it  appears  desirable  to  state  as  follows  : — 

19.  Your  petitioners  claim  to  be  entitled,  under  agreement  entered  into  with  the 
government  of  Canada  on  behalf  of  Her  Majesty,  in  the  first  instance,  in  the  month  of 
September,  1871,  and  again  (by  way  of  confirmation  and  compromise  of  various  disputed 
claims,  and  in  consideration  of  large  outlay  and  important  concessions  on  their  part)  in 
the  mouth  of  June,  1875,  the  exclusive  right  to  use  the  branch  line  from  Windsor  to 
Windsor  Junction,  and  also  running  powers  over  the  trunk  line  from  Halifax  to  Wind- 
sor Junction.  Those  rights  are  of  the  utmost  value  to  your  petitioners,  in  connection 
with  their  own  railway  and  as  part  of  their  undertaking.  In  the  month  of  August, 
1877,  however,  they  were  (unlawfully,  as  they  contend)  dispossessed  and  excluded  by 
the  ofiicers  of  the  government  from  the  use  of  the  said  branch  railway  and  the  exercise 
of  the  said  running  powers,  and  soon  afterwards  the  branch  railway  was  handed  over  by 
the  government  to  the  Western  Counties  Railway  Company.  Thereupon  your  petitioners 
took  legal  proceedings  against  tliat  company  in  the  Supreme  Court  of  Nova  Scotia,  to 
establish  their  right  to  the  said  branch  railway,  and  afterwards  (being  advised  that  they 
could  not  obtain  a  complete  and  effectual  remedy  in  the  premises,  except  as  against  the 
Crown)  your  petitioners  caused  Her  Majesty's  Attorney  General  for  Canada  to  be  joined 
as  a  defendant  in  the  said  suit,  and  also  proceeded,  by  Avay  of  petition  of  right,  against 
Her  Majesty,  in  order  to  enforce  specifically  the  said  agreements,  and  to  obtain  redress 
for  the  breach  thereof. 

20.  Such  proceedings  are  still  pending,  and  though  thus  far  your  petitioners  have 
been  successful  in  establis'.iing  their  rights,  as  claimed  in  the  said  suit,  the  final  decree 
in  their  favour,  of  the  Supreme  Court  of  Nova  Scotia,  has  been  carried  on  appeal,  at  the 
instance  of  the  said  Attorney  General,  to  the  Court  of  Appeal  of  Canada,  and,  at  the 
instance  of  the  said  Western  Counties  Company,  to  Her  Majesty  in  Council.  The 
proceedings  on  the  petition  of  right  have  as  yet  only  been  proceeded  with  so  far,  as  that 
a  demurrer  put  in  thereto  on  the  part  of  the  Crown  has  been  overruled. 

21.  In  the  meantime,  the  government  of  Canada  having  retaken  possession  of  the 
said  Windsor  Branch  Line  from  the  Western  Counties  Company,  have  placed  your 
petitioners  again  in  possession  thereof,  under  a  new  and  temporary  arrangement,  with- 
out prejudice  to  any  question  in  the  said  litigation. 

22.  Under  the  circumstances  aforesaid,  and  having  regard  to  the  great  importance 
of  the  claims  so  made  by  your  petitioners,  it  would  be  especially  injurious  to  your 
petitioners'  rights  and  interests  that  any  new  power  should  be  given  to  the  govern- 
ment to  take  and  acquire  your  petitioners'  undertaking,  while  they  are  still  in  litigation. 

23.  Your  petitioners  further  submit  that  the  operation  and  effect  of  section  7  of 
the  said  Act  of  1881  would  be  so  unjust  to  them  and  to  their  bondholders  and  share- 
holders (who  have  invested  large  sums  of  money  on  the  faith  that  their  rights  and 
interests  would  be  duly  maintained  and  protected  by  law)  and  that  it  is  contrary  to 
equity  and  universal  practice  to  deprive  and  expropriate  the  lawful  owners  of  property, 
even  for  objects  of  public  benefit,  without  first  effectually  providing  for,  ascertaining 
and  paying,  the  full  value  and  compensation  in  respect  of  property  so  taken,  that  the 
provisions  of  the  said  Act  of  1881  are  inexpedient  in  the  public  interest,  and,  if  carried 
into  effect,  would  tend  to  lower  the  credit  and  reputation,  in  England,  of  the  Dominion, 
and  is  contrary  to  public  policy,  and  ought  to  be  disallowed. 

Your  petitioners,  therefore,  humbly  pray  that  the  said  Act  of  1881  may  be 
disallowed. 

And  your  petitioners  will  ever  pray,  &c. 
The  common  seal  of  the  petitioners  was^ 


hereunto  affixed  in  the  City  of  London 
on  the  18th  day  of  July,  1881,  in  the 
presence  of 

John  K.  Jacomb-Hood,  Chairman. 

W.  R.  Campbell,  Secretary. 


Seal  of 

the 

Company 
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The  Provincial  Secretary  to  the  Honourable  the  Minister  of  Railways  and  Canals. 

Provincial  Secretary's  Office,  Halifax,  N.S.,  17th  September,  1881. 

Dear  Sir, — An  Act  to  amend  the  Nova  Scotia  Railway  Act  of  1880  was  passed 
in  the  last  session  of  the  legislature  of  this  province,  and  its  disallowance  having 
being  petitioned  for  by  the  Windsor  and  Annapolis  Railway  Company,  a  report  on  the 
questions  involved  has  been  made  by  the  Attorney  Generd,l.  I  beg  to  inclose  you  a 
copy  of  this  report,  for  your  information,  and  with  the  request  that  you  will  examine 
into  the  merits  of  the  controversy,  and  assist  in  procuring  the  allowance  of  \the  Act, 
if  you  can  do  so  consistantly  with  your  views  of  justice  and  propriety,  as  its  final 
passage  is  a  matter  of  great  importance,  in  the  present  position  of  railway  affairs  in 
Nova  Scotia. 

I  have,  &c., 

S.  H.  HOLMES, 

Provincial  Secretary. 


Report  of  the  Hon.  Attorney  General  Thompson. 

Attorney  General's  Office,  Halifax,  N.S.,  21st  August,  1881. 

The  undersigned  had  had  before  him  the  petition  of  the  Windsor  and  Annapolis 
Railway  Company  to  his  Excellency  the  Governor  General  in  Council,  dated  the  18th 
day  of  July,  1881,  praying  that  the  Act  of  the  legislature  of  Nova  Scotia,  passed  on 
the  14th  day  of  April,  1881,  entitled  :  "An  Act  to  amend  the  Nova  Scotia  Railway 
Act  of  1880,"  or  certain  portions  thereof,  be  disallowed,  and  begs  to  report  thereon  for 
the  information  of  his  Honour  the  Lieutenant-Governor,  as  follows  : — 

The  statements  contained  in  the  first  four  paragraphs  of  the  petition  of  the 
Windsor  and  Annapolis  Railway  Company  are  admitted  to  be  correct,  but  the  under- 
signed must  call  attention  to  the  fact  that  the  two  sections  of  chapter  13  of  the  Nova 
Scotia  Acts  of  1865,  which  are  quoted  in  the  first  clause  of  the  petition,  and  indeed  all 
other  provisions  of  said  chapter  13,  of  1865,  which  have  any  bearing  upon  the  subject- 
matter,  are  made  applicable  to  and  incorporated  in,  the  charter  of  the  Windsor  and 
Annapolis  Railway  Company  by  the  terms  of  that  Charter.  (Chapter  36,  of  the  Nova 
Scotia  Act  of  1867.) 

It  is  submitted,  therefore,  that  all  the  undertaking^^,  operations  and  expenditures 
made  by  the  company,  or  any  other  person,  on  the  security  of  the  Company's  pro- 
perty, mu>t  be  considered  as  having  been  made  with  a  view  to  these  provisions  of 
chapter  13,  of  1865,  in  relation  to  which  the  Act  sought  to  be  disallowed,  is  merely 
auxiliary. 

The  circumstances  which  led  to  the  introduction  and  passage  of  the  Act  petitioned 
against  are,  briefly,  these  : — 

The  railway  system  of  Nova  Scotia  (apart  from  the  railways  owned  by  the 
Dominion  of  Canada)  consist  of  various  lines,  operated  under  different  managements, 
the  lir  e  of  the  petitioning  company  being  one.  It  has  been  considered  desirable,  in  the 
interests  of  the  government  of  Nova  Scotia  and  of  the  public  at  large,  to  combine 
these  lines  of  railways  under  one  management,  if  that  can  be  accomplished  without  en- 
tailing too  heavy  burdens  upon  the  province,  or  operating  unjustly  to  those  who  now 
have  interests  in  the  railways.  The  only  practical  mode  of  carrying  out  any  such 
policy  would  be  to  exercise,  in  relation  to  this  company's  railway,  on  behalf  of  and  under 
the  authority  of  the  government  of  Nova  Scotia,  the  powers  conferred  by  section  7  and 
8  of  chapter  13,  Nova  Scotia  Acts  of  1865,  quoted  in  the  first  clause  of  the 
petition  ;  and,  in  relation  to  the  other  railways,  to  exercise  other  powers,  some  of  them 
of  a  like  character,  possessed  by  the  Nova  Scotia  government. 
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The  undersigned  submits  that  the  powers  conferred  by  sections  7  and  8  are  vested 
in  the  government  of  Nova  Scotia  alone.  They  were  undoubtedly  possessed  by  the 
government  of  Nova  Scotia,  as  constituted  prior  to  the  union  of  the  provinces.  When 
the  union  was  consummated,  the  railway  in  respect  of  which  these  sections  were  enacted, 
remained  as  a  local  undertaking,  within  the  province,  and  in  regard  to  it  the 
parliament  of  Canada  had  no  authority  to  legislate,  without,  at  any  rate,  first 
enacting  that  it  was  a  railway  for  the  general  benefit  of  Canada,  which  has  never 
been  done.  The  undersigned  for  the  present  bases  his  contention,  as  regards  the 
rights  qf  the  government  of  Nova  Scotia,  upon  these  general  principles,  and  thinks  he 
may  fairly  do  so,  as  the  petition  of  the  Windsor  and  Annapolis  Railway  Company 
waives  any  discussion  of  this  point,  although  suggesting  that  doubts  may  exist  in  re- 
lation to  it. 

No  legislation  exists  expressly,  or  by  necessary  implication,  abrogating  sections  7 
and  8,  chapter  13,  Nova  Scotia  Acts,  1865. 

The  undersigned  therefore  submits  that  the  legislation  effected  by  the  statute 
petitioned  against,  is  clearly  within  the  competence  of  the  Nova  Scotia  legislature. 

As  regard  the  fairness  of  the  statutory  provisions  objected  to,  the  following  obser- 
vations are  offered : — 

It  has  been  found  on  a  full  consideration  of  the  policy  before  referred  to,  that 
although  it  should  be  conceded  that  sections  7  and  8,  chapter  13,  Nova  Scotia  Acts, 
1865,  are  in  full  force,  and  applicable  to  this  company's  railroad,  and  that  the  powers 
therein  conferred  are  now  possessed  by  the  government  in  Nova  Scotia,  great  practical 
difficulty  may  exist  in  carrying  out  these  sections,  if  the  company  should  be  disposed 
to  resist  their  operations,  and  should  refuse,  neglect  or  delay  to  make  the  appointment  of  an 
arbitrator,  or  to  comply  with  the  awar  i.  Hence  it  was  desirable  to  supply  by  statute 
the  details  required  by  the  spirit  and  principle  of  the  two  sections  of  the  Act  of  1865, 
if  such  could  be  done  without  injury  to  the  rights  or  property  possessed  by  the  persons 
or  companies  who  might  be  interested  in  the  railroads  subject  to  these  sections,  or  to 
any  kindred  provisions  of  statutes  or  contracts.  The  Act  petitioned  against,  it  is  sub- 
mitted, does  not  enlarge  the  principle  of  the  two  sections  of  the  Act  of  1865,  or  vary  in 
any  way  the  provisions  of  those  sections,  nor  does  it  invade  or  destroy  any  rights 
possessed  by  any  companies  or  persons  whomsoever,  excepting  by  depriving  them  of  the 
power  to  obstruct  the  due  and  fair  execution  of  sections  7  and  8  of  the  Act  of  1865. 
It  expressly  reserves  the  rights  of  any  company  to  the  compensation  ti  which  such 
company  may  be  entitled  under  any  award  that  may  be  made,  and  therefore*  confers 
upon  the  petitioning  company  the  same  right  and  remedies  as  are  possessed  by  any 
public  creditor,  and  it  may  be  fairly  contended  that  sections  7  and  8  contemplated  no  other 
rii^hts  and  remedies  being  given  or  reserved,  because  it  gave  to  the  government  the  option 
of  paving  for  the  railroad  in  provincial  debentures.  The  statute  petitioned  against  can 
be  said  to  be  very  little  more  than  a  statute  providing  for  the  mode  in  which  sections  7 
and  8  of  the  Act  of  1865  are  to  be  carried  into  practical  opei-ation,  and  the  mode  pro- 
vided is  the  one  usually  adopted  in  such  cases.  It  is  a  matter  of  every  day  practice, 
when  by  contract  or  statute  an  arbitration  is  provided  for,  to  provide,  by  a  subsequent 
contract  or  statute,  the  mode  in  which  the  arbitrators  shall  be  appointed,  and  their 
award  enforced  ;  and  it  is  a  matter  of  every  day  experience  in  the  legislation  of  all  the 
provinces,  and  of  the  Dominion,  that  the  expropriation  of  property  by  a  summary 
method  is  provided  for,  the  right  of  compensation  being  reserved  and  provided  for  as  it 
is  in  the  statute  petitioned  against. 

In  relation  to  the  statement  contained  in  the  10th  clause  of  the  company's  petition, 
the  undersigned  cannot  but  remark  that  the  company's  advisers  have  been  under  some 
serious  misapprehension  of  the  facts  when  they  asserted  that  the  statute  petitioned 
against  was  introduced  into  the  House  of  Assembly  on  the  13th  April,  1881,  without 
public  notice,  and  was  passed  by  the  assembly  on  the  same  day,  and  that  it  was  also 
passed  by  the  legislative  council  on  the  same  day,  and  assented  to  by  his  Honour  the- 
Lieutenant-Governor  on  the  next  day.  It  has  never  been  the  practice  in  the  Nova  Scotia 
Vgislature  to  give  public  notice  of  the  introduction  of  a  public  bill,  such  as  this  unques- 
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tionably  was.  The  bill  was  introduced  (under  the  title  under  which  it  was  finally  as- 
sented to)  by  the  leader  of  the  government  into,  the  House  of  Assembly  on  the  7th 
April,  1881,  when  it  was  read  a  tirst  time,  and  ordered  to  be  read  a  second  time.  On 
the  8th  April,  1881,  it  was  read  a  second  time  and  committed  to  the  committee  of  the 
whole  house.  On  the  12th  April,  1881,  it  passed  the  House  in  committee  of  the  whole, 
and  on  the  13th  April,  1881,  it  was  read  a  third  time,  and  sent  to  the  legislative  council 
for  their  concurrence.  The  legislative  council  passed  the  bill  13th  April,  1881,  and 
it  was  assented  to  the  next  day. 

The  undersigned  is  informed  that  the  agent  and  representative  of  the  Windsor  and 
Annapolis  Railway  Company  had  notice  that  a  bill  to  amend  the  Nova  Scotia  Railway 
Act  of  1880  would  be  introduced  long  before  the  bill  was  actually  introduced. 

With  respect  to  the  18th,  19th,  20th,  21st  and  22nd  sections  of  the  company's 
petitions,  the  undersigned  submits  that  the  assertions  there  made  are  not  relevant  to 
the  subject  under  discussion.  The  arbitration  intended  to  be  enforced  by  the  statute 
petitioned  against  does  not  relate  to  or  eifect  the  branch  line  from  Windsor  to  Windsor 
Junction,  nor  does  the  statute  confer  any  rights  or  powers  on  the  Nova  Scotia  govern- 
ment in  respect  to  that  branch,  nor  is  it  in  any  way  applicable  thereto.  If  the  petition- 
ing company  should  succeed  in  establishing  any  right  in  relation  to  the  Windsor 
branch,  that  right  must  be  acquired  by  the  Nova  Scotia  government,  either  by  contract 
or  by  valuation,  and  it  is  not  intended  to  be  invaded,  and,  the  undersigned  submits, 
will  not  be  invaded,  lessened  or  impaired  by  the  statute  sought  to  be  disallowed.  The 
litigation  referred  to  in  the  petition  as  arising  out  of  the  position  of  the  Windsor 
branch,  is  not  in  any  way  interfered  with  by  the  statute. 

In  conclusion,  the  undersigned  submits  that  all  the  contentions  made  in  the  closing 
paragraph  of  the  petition  can  be  successfully  controverted.  The  contention  that  the 
rights  of  bondholders  and  shareholders  who  have  invested  large  sums  of  money  on  the 
faith  that  their  rights  and  interests  would  be  duly  maintained  and  protected  by  law, 
wUl  be  invaded  by  this  statute,  is  found  to  be  unsustained  when  it  is  seen  that  these 
investments  were  made  with  distinct  notice  contained  in  the  charter  of  the  petitioning 
company,  that  the  investments  would  be  subject  to  sections  7  and  8  of  the  Act  of  1865. 
The  contention  that  it  is  contrary  to  equity  and  universal  practice  to  deprive  and  ex- 
propriate the  lawful  owners,  of  their  property,  even  for  objects  of  public  benefit,  and 
without  first  efiectually  providing  for,  ascertaining,  and  paying  the  full  value  and  com- 
pensation in  respect  to  properties  so  taken,  is  surely  unwarranted  in  its  application  to 
this  statute,  when  it  is  considered  that  the  right  to  value  and  compensation  is  secured 
by  the  statute  itself,  and  by  the  statute  of  1865,  and  when  it  is  considered  that  the  mode 
ascertaining  the  "  full  value  and  compensation  "  provided  for  in  the  Act  of  1865  is  left  off 
unimpaired,  and  is  practically  the  same  as  that  usually  applied  in  the  expropriation  of 
property  for  public  purposes.  Nearly  all  the  public  works  of  the  province,  including 
the  Windsor  and  Annapolis  Railway,  have  been  constructed  on  lands  expropriated,  and 
only  valued  and  paid  for  long  after  they  had  been  in  possession  of,  for  the  purposes 
for  which  they  were  expropriated. 

All  of  which  is  respectfully  submitted. 

JOHN  S.  D.  THOMPSON, 

Attorney  General. 

General    Manager   Windsor  and  Annapolis  Railway  to  the  Hon.   the  Minister  of 

Railways  and  Canals. 

Windsor  and  Annapolis  Railway  Company, 
General  Manager's  Office,  Kentville,  N.S.,  1st  November,  1881. 
Sir, — On  1st  August  last  I  sent  you  a  copy  of  a  petition  which  my  company  had 
forwarded  to  the  Secretary  of  State,  praying  that  (he  Governor  General  in  Council 
would  disallow  an  Act  of  the  Nova  Scotia  legislature,  which  purported  to  authorize  the 
provincial  government  compulsorily  to  assume  possession  of  my  company's  railway 
upon  twenty-eight  days'  notice,  and  before  either  its  value  had  been  determined,  or  the 
price  paid,  as  was  provided  in  the  charter. 
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The  Attorney  General  of  Nova  Scotia  prepared  a  report  in  answer  to  the  said 
petition,  which  is  very  misleading  and  only  deals  with  what  he  assumes  to  be  general 
principles,  avoiding  the  real  and  important  points  at  issue.  My  directors  have 
accordingly  thought  it  proper  to  supplement  their  original  petition  by  certain  observa- 
tions on  the  report  of  the  provincial  Attorney  General,  of  which  I  send  you  a  copy 
herewith. 

The  time  occupied  in  comnmnicating  with  my  directors  in  England  will  account 
for  the  delay  in  sending  in  this  document,  and  I  take  the  liberty  of  requesting  that 
when  the  matter  comes  to  be  disposed  of,  this  document  is  made  part  of  our  case,  and 
has  consideration  accordingly. 

I  have,  etc., 

P.  INNES, 

General  Manager. 


Reply  of  Windsor  and  Annapolis  Railway. 
To  His  Excellency  the  Governor  General  of  the  Dominion  of  Canada  in  Council : 

In  the  matter  of  the  Act  of  the  Nova  Scotia  legislature,  assented  to  14th  April, 
1881,  intituled  :   "  An  Act  to  amend  the  Nova  Scotia  Railway  Act,  1880." 

Observations  of  the  Windsor  and  Annapolis  Railway  Company  on  the  report  of 
the  Attorney  General  of  Nova  Scotia,  dated  31st  August,  1881,  on  the  company's 
petition  for  disallowance  of  the  above  Act. 

In  reply  to  the  report  of  the  Attorney  General  for  the  province  of  Nova  Scotia, 
your  petitioners  desire  to  make  the  following  observations  : — 

1.  Even  if  your  petitioners  are  bound  to  surrender  their  line  to  the  government  of 
Nova  Scotia,  as  insisted  on  by  the  Attorney  General,  they  are  only  bound  to  do  so  upon 
the  terms  of  the  7th  and  8th  sections  o^  28  Vic,  chap.  13.  It  was  with  full  notice  of, 
and  in  reliance  on,  those  sections  that  the  bondholders  and  shareholdeis  laid  out  their 
money,  according  to  the  statement  of  the  Attorney  General  himself,  and  what  your 
petitioners  object  to  in  the  Act  petitioned  against  is,  that  it  alters  and  renders  nugatory 
the  provisions  of  those  sections. 

2.  Your  petitioners  feel  bound  to  call  the  attention  of  the  Governor  General  in 
Council  to  the  very  grave  questions  involved  in  the  claim  of  the  government  of  Nova 
Scotia,  to  assume  the  ownership  of  this  railway,  which  the  Attorney  General  has  lightly 
passed  over,  after  stating  certain  alleged  general  principles  upon  which  the  claim  is 
founded.  The  British  North  America  Act,  by  the  joint  eftect  of  section  108  and 
schedule  3,  vested  in  the  Dominion  all  the  property  in  railways  belonging  to  the 
several  provinces,  and  the  intention  is,  it  is  submitted,  clear  that  all  rights  over 
provincial  railways,  except  such  as  were  vested  in  private  individuals  or  companies, 
should  vest  in  the  Dominion.  The  question  whether  rights,  such  as  that  now  under 
consideration,  passed  to  the  Dominion  government  under  those  provisions,  is  of  moment, 
not  only  to  the  Dominion  and  provincial  governments,  but  to  the  other  parties  inter- 
ested in  them.  It  is  submitted  that  the  right  in  question  was  a  contingent  equitable 
right  of  property  in  the  railway,  and  as  such  passed  to  the  Dominion  under  the  terms 
of  the  said  section  of  the  British  North  America  Act.  It  need  hardly  be  pointed  out 
that  if  the  right  of  purchase  is  now  vested  in  the  Dominion,  the  Act  petitioned  against 
would,  upon  all  the  principles  maintained  by  the  Dominion  government  in  their  litiga- 
tion witli  the  Windsor  and  Annapolis  Railway  Company,  be  ultra  vires  of  the  Nova 
Scotia  legislature. 

3.  Your  petitioners  desire  to  point  out  that  the  Dominion  government,  in  its 
dealings  and  litigation  with  your  petitioners,  has  always  claimed  to  act  upon,  and 
legislate  with  respect  to  the  other  portions  of  the  charter  under  which  your  peti- 
tioners' railway  was  built,  and  they  submit  that  that  charter  cannot  be  enforced  partly 
by  the  Dominion  and  partly  by  the  provincial  government. 
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4.  Further  it  appears,  from  the  provisions  of  28  Vic,  chap.  13,  that  the  power  to 
assume  possession  of  the  railway  granted  to  the  provincial  government  by  the  7th  and 
8th  sections  was  granted  to  them  as  the  owners  of  other  portions  of  provincial  railways 
already  made,  and  to  enable  them  to  work  the  provincial  railways  as  a  whole  if  they 
thought  fit.  The  other  portions  of  the  provincial  railways  which  were  vested  in  the 
provincial  government,  have  admittedly  been  transferred  to  the  Dominion  government, 
and  your  petitioners  submit  that  the  right  to  purchase  this  section  of  i  he  provincial 
railways,  of  which  your  petitioners  are  owners,  must  be  vested  in  the  Dominion  govern- 
ment, or  should  otherwise  be  held  to  have  lapsed,  the  object  of  the  provisions  having 
been  rendered  impossible  by  the  Act  of  the  Imperial  legislature. 

5.  Even  if  the  Nova  Scotia  government  are  entitled  to  avail  themselves  of  the 
provisions  of  the  7th  and  8th  sections  of  28  Vic,  chap.  13,  the  great  injustice  that 
will  be  inflicted  upon  your  petitioners  by  the  Act  in  question,  if  sanctioned,  sufficiently 
appears  from  the  Attorney  General  of  Nova  Scotia's  own  statement,  that  if  the  company 
refuses  to  appoint  an  arbitrator,  the  arbitration  provided  by  28  Vic,  chap.  13,  sees.  7 
and  8,  cannot  be  carried  out.  The  effect  of  the  Act  in  question  will  be  to  deprive  the 
Windsor  and  Annapolis  Railway  Company  of  any  means  of  obtaining  compensation, 
except  under  such  an  arbitration,  and  although  the  Act  provides  for  the  appointment 
of  an  arbitrator  by  the  government,  there  is  no  means  provided  for  your  petitioners  of 
enforcing  the  appointment  of  the  third  arbitrator  by  the  principal  Secretary  of  State  for 
the  colonies,  nor  is  there  any  provision  for  the  death  or  refusal  to  act  of  either  of  the 
arbitrators,  or  their  failure  to  agree.  Your  petitioners,  therefore,  have  no  security 
under  the  Act  that  they  will  be  able  to  obtain  the  award  which  is  made  a  necessar}'^ 
condition  of  their  obtaining  any  compensation.  The  bondholders  and  shareholders 
provided  their  money  on  the  faith  of  the  provisions  that  they  should  not  be  deprived  of 
the  railway  without  compensation  having  been  first  paid  to  them,  and  not  upon  the 
chance  of  successful  issue  of  such  an  arbitration. 

(i.  Even  if  the  arbitrators  should  be  appointed,  and  an  award  eventually  made  in 
accordance  witli  the  provisions  of  said  sections,  great  hardship  and  injustice  would 
still  result  to  the  Windsor  and  Annapolis  Railway  Company  ;  for,  while  their  income 
available  for  the  payment  of  debenture-holders  and  shareholders  would  cease  as  soon 
as  the  railway  was  taken  possession  of  by  the  government,  the  amount  payable  for 
compensation  would  not  be  available  till  the  conclusion  of  the  arbitration.  Such  an 
arbitration  would  in  this  case  be  necessarily  protracted,  for  the  value  of  the  railway 
could  not  be  ascertained  till  after  the  final  determination  cf  the  litigation  at  present 
proceeding  between  your  petitioners  and  Her  Majesty's  Attorney  General  for  Canada. 
It  is  submitted  that  it  is  entirely  erroneous  to  suppose  that  the  value  of  the  rights  of 
your  petitioners  in  the  Windsor  Branch  could  be  separately  valued  and  purchased,  as 
suggested  by  the  Attorney  General  of  Nova  Scotia.  The  value  of  the  Windsor  and 
Annapolis  Railway  itself  must  very  largely  depend  upon  whether  it  is  merely  a  local 
line,  having  no  access  beyond  Windsor,  and  to  the  Intercolonial  Railway,  or  whether 
it  has  running  powers  over  the  Windsor  Branch  and  Trunk  line  into  Halifax. 

7.  It  is  submitted  that  the  al:)ove  considerations  show  that  the  Attorney  General 
for  Nova  Scotia  is  in  error  in  representing  the  Act  in  question  as  merely  providing  for 
the  mode  of  carrying  out  an  arbitration  already  existing.  Such  an  Act  would  merely 
give  additional  powers  and  privileges  to  the  par;ie3  concerned  ;  the  Act  petitioned 
against  takes  away  from  the  Windsor  and  Annapolis  Railway  Company,  the  right  to 
hold  their  railway  till  its  value  has  been  paid  to  them,  without  making  any  compensa- 
tion to  them  for  the  loss  of  so  valuable  a  right.  It  is  further  submitted  that  the  Act 
fails  to  provide  any  efficient  means  of  appointing  the  arbitrators  and  enforcing  their 
award,  which  are  its  alleged  objects. 

8.  Your  petitioners  further  submit  that  the  Act  in  question  is  wholly  unnecessary 
— that  there  is  no  ground  for  saying  that  the  Windsor  and  Annapolis  Railway  Com- 
pany are  unwilling  to  enter  into  reasonable  arrangements  with  the  provincial  govern- 
ment, for  the  transfer  to  them  of  their  railway  for  a  fair  considei-ation,  and  if  they  were 
so,  it  is  submitted  that  the  said  railway  could  be  compelled  by  mandamus  to  appoint  an 
arbitrator,    under   the  provisions   of    28    Vic,    chap.    16,    sees.    7  and    8,    and    that 
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the  provincial  government  would  nob  meet  with  the  difficulty  which  your  petitioners 
might,  in  obtaining  the  appointment  of  the  third  arbitrator  by  the  imperial 
government.  If  even  it  be  necessary  to  avoid  the  delay  of  the  arbitration  and  give 
statutory  powers  to  enable  the  provincial  government  to  take  immediate  possession  of 
your  petitioners'  railway,  this  might  be  done  without  inflicting  the  hardships  com- 
plained of,  by  an  Act  containing  provisions  analogous  to  those  of  the  Land  Clauses 
Consolidated.  Act,  1845  (8  Vic,  c.  18,  s.  85),  and  providing  that  the  government 
should  pay  to  your  petitioners  the  value  of  their  property,  and  all  its  appurtenances, 
rights,  (fee,  as  estimated  by  competent,  independent  persons,  before  taking  possession 
of  it  ;  or  by  an  Act  corresponding  with  the  Acts  under  which  the  property  of 
the  British  telegraph  companies  were  acquired  by  the  imperial  government,  which 
contained  clauses  defining  in  principle  the  amount  of  compensation  to  be  paid,  which 
had  previously  been  agreed  upon  with  the  companies.  In  either  case  the  Act 
should  provide  the  company  with  the  means  of  asserting  their  right  to  any  sum 
claimed  by  them,  in  addition  to  the  amount  paid  by  the  government,  by  an  arbi- 
tration under  conditions  which  should  secure  to  the  company  the  means  of  obtaining  a 
valid  award. 

9.  Your  petitioners  desire  to  point  out,  that  by  the  admissions  of  the  Attorney 
General  for  Nova  Scotia,  the  Act  was  carried  through  both  Houses,  and  received  the 
assent  of  the  Lieutenant-Governor  in  seven  days.  Your  petitioners  only  became  aware  of 
it  on  the  day  before  it  received  the  assent,  and  their  agent  was  then  expressly  assured 
by  the  Honourable  S.  H.  Holmes,  on  the  part  of  the  provincial  government,  that  it  did 
not  affect  the  company.  Your  petititioners  had,  therefore,  no  opportunity  of  pointing 
out,  during  the  passing  of  the  Act,  the  injurious  eflfect  that  its  provisions  would  have 
been  upon  their  property,  and  .«o  obtained  such  modifications  as  would  have  protected 
their  rights  in  the  premises. 

All  of  which  is  respectfully  submitted. 

THE  WINDSOR  AND  ANNAPOLIS  RAILWAY  CO., 

Per  P.  Innes, 

General  Manager. 


Report   of  the   Honourable   the   Minister  of   Justice,   approved  hy  His  Excellency  the 
Governor  General  in  Council,  on  the  6th  March,  1882. 

Department  of  Justice,  Canada,  Ottawa,  2nd  March,  1882. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report,  with  respect  to  an  Act  passed  by  the 
legislature  of  Nova  Scotia,  in  the  year  1881,  intituled  :  "  An  Act  to  amend  the  Nova 
Scotia  Railway  Act,  1880,"  as  follows: 

The  Windsor  and  Annapolis  Railway  Company  have  petitioned  for  the  disallow- 
ance of  this  Act  on  the  grounds  mentioned  in  their  petition. 

A  copy  of  the  petition  was  transmitted  to  the  government  of  Nova  Scotia  for  their 
remarks,  and  a  reply  has  been  received  signed  by  the  Attorney  General. 

A  copy  of  this  reply  was  duly  transmitted  to  the  Windsor  and  Annapolis  Railway 
Company,  and  the  observations  thereon  by  that  company  have  been  received. 

After  consideration  of  the  matter,  and  the  various  questions  involved,  the  under- 
signed is  of  opinion  that  the  power  of  disallowance  should  not  be  exercised  with  respect 
to  this  Act,  and  he  recommends  accordingly. 

A.  CAMPBELL, 

Minister  of  Justice. 
33 
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NOVA  SCOTIA— 45th  VICTORIA,  1882. 

(4th  Session — 27th  General  Assembly.) 

Report  of  ilie  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  2Jf.th  April,  1882. 

Department  of  Justice,  Ottawa,  17th  April,  1882. 
To  His  Excellency  the  Gorernor  General  in  Council : 

Upon  the  reference  to  the  undersigned  of  the  Acts  passed  by  the  legislature  of  the 
province  of  Nova  Scotia  at  its  last  session,  intituled  respectively  :  Chapter  20.  "  An 
Act  for  the  consolidation  of  Nova  Scotia  Railways." 

Chapter  21.  "An  Act  to  amend  the  Nova  Scotia  Railway  Act  of  1880,  and  the 
Act  in  amendment  thereof." 

The  undersigned  has  the  honour  to  report, — 

That  he  communicated  with  the  Minister  of  Railways  and  Canals,  inquiring 
whether,  in  the  opinion  of  the  Minister,  the  recitals  in  the  first  named  Act,  relating  to 
the  railways  owned  by  the  Dominion  government,  contained  statements  respecting  the 
rights  of  the  province  not  in  accord  with  the  rights  admitted  to  exist  by  this  govern- 
ment ;  also,  whether,  in  his  opinion,  the  policy  of  the  Act  referred  to,  conflicts  in  any 
way  with  the  railway  policy  of  the  Dominion. 

A  reply  has  been  received,  that  in  the  opinion  of  the  Minister  of  Railways  and 
Canals  there  is  nothing  in  the  recitals  of  the  Act  to  which  exception  need  be  taken,  and 
that  he  does  not  consider  that  the  policy  of  the  Act  in  any  way  contravenes  that  of  the 
Dominion  government. 

The  undersigned  has  the  honour  to  recommend  that  the  two  Acts  referred  to  be 
left  to  their  operation. 

A.  CAMPBELL, 

Minister  of  Justice. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  12th  October,  1882. 

Department  op  Justice,  Ottawa,  10th  October,  1882. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  begs  leave  to  report  that  he  has  had  under  consideration  a  petition 
of  the  Windsor  and  Annapolis  Rdlway  Company  to  your  Excellency  in  Council,  pray- 
ing for  the  disallowance  of  the  Act  of  the  legislature  of  Nova  Scotia,  passed  on  the  27th 
February  last  (chap.  20),  intituled  :  "  An  Act  for  the  consolidation  of  the  Nova  Scotia 
Railway.s,"  and  the  petition  of  the  stockholders,  likewise  praying  for  the  disallowance  of 
the  same,  which  were  conferred  to  him  by  your  Excellency's  Council. 

The  Act  in  question  was  considered  on  the  24th  April  last,  upon  a  report  from  the 
undersigned  made  after  communication  with  the  Minister  of  Railways  and  Canals,  and 
an  Order  in  Council  was  passed,  allowing  the  Acts  in  question  to  be  left  to  their 
operation. 

The  undersigned  recommends  that  no  further  action  be  taken  in  the  matter,  and 
that  the  substance  of  this  report  be  communicated  to  the  Windsor  and  Annapolis  Rail- 
way Company,  and  to  the  debenture  stockholdeis  of  the  company. 

A.  CAMPBELL, 

Minister  of  Justice. 
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Report   of  the  Honourable   the  Minister   of  Justice,   approved  hy  His   Excellency    the 
Governor  General  in  Council,  on  the  24th  February,  1883. 

Department  of  Justice,  Ottawa,  13th  February,  1883. 

To  His  Excellency  tlie  Governor  General  in  Council : 

The  undersigned  having  had  under  consideration  the  following  Acts  passed  by  the 
legislature  of  the  province  of  Nova  Scotia  in  the  session  of  1882,  recommends  that  they 
be  left  to  their  operation. 

Chapters  1  to  19,  22  to  60,  62  to  72  and  74  to  90. 

In  regard  to  chapter  20,  intituled  :  "An  Act  for  the  consolidation  of  the  Nova 
Scotia  Railways,"  and  chapter  21,  intituled:  "An  Act  to  amend  the  Nova  Scotia 
Railway  Act  of  1880,  and  the  Act  in  amendment  thereof,"  the  undersigned  observes 
that  they  were  left  to  their  operation  by  Order  in  Council  of  the  24th  April  last. 

Subsequently  the  Windsor  and  Annapolis  Railway  Company  petitioned  for  the  disal- 
lowance of  chapter  20,  but  by  Order  in  Council  of  the  6th  October  last  it  was  determined 
to  take  no  further  action  in  respect  thereof. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  of 
Nova  Scotia  be  called  to  the  provisions  of  chapter  61,  intituled  :  "An  Act  to  incorpor- 
ate the  Eastern  Development  Company"  (Limited),  and  chapter  73,  intituled:  "An 
Act  to  incorporate  the  Pictou  Oil  Company." 

These  Acts  ])urport  to  give  the  companies  incoi-porated  by  them  very  large  and 
general  powers,  among  others  to  build,  own  and  possess  ships  and  steamboats  to  carry 
merchandise,  supplies  and  products  to  and  from  the  site  of  the  company's  operations,  and 
for  all  other  purposes. 

Admitting  for  the  present  that  the  incorporation  of  a  company  to  own  ships  within 
the  province  is  a  provincial  object,  the  authority  should  be  given  with  such  limitations 
as  not  to  conflict  with  section  91,  paragraph  29,  and  section  92,  paragraph  10,  of  the 
British  North  America  Act,  1867. 

A.  CAMPBELL, 

Minister  of  Justice. 
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NOVA  SCOTIA— 46th  VICTORIA,  1883. 

(1st  Session — 28th  General  Assembly.) 

Report   of  the   Honourable    the   Minister  of  Justice,  approved   by  His  Excellency   the 
Governor  General  in  Council,  on  the  2Srd  May,  1883. 

Department  of  Justice,  Ottawa,  22nd  May,  1883. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  had  under  consideration  a  petition  of  the  Nova  Scotia  Rail- 
way Company,  asking  for  the  disallowance  of  two  Acts  lately  passed  by  the  legislature 
of  the  province  of  Nova  Scotia,  and  intituled  respectively  :  "  An  Act  respecting  Eastern 
Extension  Railway,"  and  "  An  Act  to  authorize  the  raizing  of  a  Provincial  Loan  and 
for  other  purposes."  He  has  also  had  under  consideration  a  memorial  from  Messrs. 
White  and  Fielding,  members  of  the  government  of  Nova  Scotia,  at  present  in  Ottawa 
on  pullic  business,  requesting  that  the  said  Acts  be  confirmed. 

Having  carefully  considered  the  Acts  in  question,  the  undersigned  is  of  opinion 
that  they  are  within  the  legislative  authority  of  the  legislature  of  Nova  Scotia. 

On  inquiry  he  is  informed  by  the  Minister  of  Railways  and  Canals  that  there  is  no 
objection  to  them  on  grounds  touching  the  general  railway  policy  of  the  government, 
and  he  would,  therefore,  respectfully  recommend  that  they  be  left  to  their  operation. 

The  undersigned  further  recommends  that  in  case  this  report  is  approved,  the  Nova 
Scotia  Railway  Company  and  Messrs.  White  and  Fielding,  be  informed  of  the  action 
taken. 

A.  CAMPBELL, 

Minister  of  Justice. 


Report   of  the   Honourable   the    Minister  of  Justice,   approved   by   His  Excellency  the 
Governor  General  in  Council,  on  the  18th  October,  1883. 

Department  of  Justice,  Ottawa,  29th  Septerpber,  1883. 
To  His  Excellency  the  Governor  General  in  Council  : 

Upon  the  reference  by  a  petition  from  Lieutenant  General  Domville  upon  the  sub- 
ject of  an  Act  passed  on  the  19th  April  last  by  the  legislature  of  the  province  of  Nova 
Scotia,  and  intituled  :  "  An  Act  to  amend  an  Act  to  incorporate  the  Spring  Hill  and 
Parrsboro'  Coal  and  Railway  Company,  and  the  Acts  in  amendment  thereof,"  and  "  to 
provide  for  winding  up  the  affairs  of  said  company  ;  "  the  undersigned  has  the  honour 
to  report  as  follows  : — 

The  prayer  of  the  petition  is  that  your  Excellency  will  be  pleased  to  withhold  your 
assent  to  the  Act  in  question.  As  there  is  nothinuf  in  the  Act  reserving  it  for  your 
Excellency's  assent,  the  undersigned  assumes  that  the  intention  of  the  petitioners  is  to 
ask  for  the  disallowance  of  the  Act  The  undersigned  is  of  opinion  that  the  petitioners 
should  be  asked  to  state  if  such  is  the  proper  construction  to  be  placed  on  the  petition. 

The  undersigned  recominends  that  a  copy  of  the  petition  be  sent  to  the  Lieutenant- 
Governor  of  Nova  Scoti.T,  for  any  remarks  his  government  may  think  proper  to  make 
thereon,  and  for  comraunicatiun  with  the  directors  of  the  company,  in  order  that  they 
may  be  afforded  the  opportunity  of  making  such  answer  thereto  as  they  may  desire. 

All  of  which  is  respectfully  submitted. 

A.  CAMPBELL, 

Minister  of  Justice. 
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Rejiort   of  the   Honourable   the  Minister   of  Justice,  approved   by  Sis   Excellency  the 
Governor  General  in  Council,  on  the  6th  May,  1884- 

Department  op  Justice,  Ottawa,  18th  April,  1884. 

To  His  Bxcellency  the  Governor  General  in  Council : 

The  undersigned  begs  leave  to  submit  his  report  upon  the  Acts  passed  by  the 
legislature  of  the  province  of  Nova  Scotia  in  the  session  of  1883  : — 

Chap.  19.  "An  Act  to  authorize  the  raizing  of  a  Provincial  Loan  and  for  other 
purposes." 

Chap.  21.     "An  Act  respecting  Eastern  Extension  Railway  ;" 
were  by  Order  in  Council  of  the  23rd  May,  1883,  left  to  their  operation. 

Chap.  85.  "An  Act  to  amend  an  Act  to  incorporate  the  Spring  Hill  and  Parrsboro' 
Coal  and  Railway  Company  and  the  Acts  in  amendment  thereof,  and  to  provide  for 
winding  up  the  affairs  of  the  company." 

Two  petitions  have  been  received  asking  for  the  disallowance  of  this  Act,  the  first 
from  the  late  James  W.  Domville,  of  Rothsay,  province  of  New  Brunswick,  Lieutenant 
General,  and  the  second  from  Mr.  Richard  Hunt,  of  Prince  County,  Summerside,  pro- 
vince of  Prince  Edward  Island. 

There  has  also  been  correspondence  relative  to  this  Act  with  the  Lieutenant-Gov- 
ernor of  Nova  Scotia. 

Lieutenant  General  Domville's  petition  has  been  withdrawn  by  his  executors,  and 
it  is  unnecessary  now  to  consider  Mr.  Hunt's  petition  in  view  of  the  fact  that  at  the 
present  session  of  parliament  an  Act  has  been  passed,  ratifying  and  confirming  the  Act 
of  the  Nov  a  Scotia  legislature  and  all  acts  done  aftd  proceedings  taken  thereunder,  and 
declaring  that  all  powers,  trusts  and  provisions  thereby  given,  conferred  and  enacted 
for  the  winding  up  of  the  said  company  and  for  selling  and  disposing  of  the  company's 
property,  are  as  valid  and  effectual  for  all  purposes  therein  mentioned,  as  if  the  same  had 
been  enacted  by  the  parliament  of  Canada. 

In  view  of  these  facts,  the  undersigned  recommends  that  this  Act  be  left  to  its 
operation. 

The  undersigned  further  recommends  that  the  remaining  Acts  of  the  said  session 
be  left  to  their  operation.     Chapter  1  to  18,  20,  22  to  24,  84,  86,  87. 

A.  CAMPBELL, 

Minister  of  Justice. 
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NOVA  SCOTIA— 47th  VICTORIA,  1884. 

(2nd  Session — 28th  General  Assembly.) 

Report  of  the  Honov/rable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  6th  September,    1884- 

Department  of  Justice,  Ottawa,  1st  September,  1884. 

To  His  Excellency  the  Governor  General  in  Council. 

The  undersigned  having  had  under  consideration  chapter  3  of  the  Acts  passed  by 
the  legislature  of  the  province  of  Nova  Scotia,  in  the  47th  year  of  Her  Majesty's  reign, 
intituled  .•  "  An  Act  respecting  a  Provincial  Loan,"  respectfully  recommends  that  the 
Act  be  left  to  its  operation. 

J.  H.  POPE, 
For  the  Minister  of  Justice. 


Report   of  the   Honourable   the    Minister   of  Justice    approved   by  His  Excellency  the 
Governor  General  in  Council  on  the  Jfth  April,  1885. 

Department  of  Justice,  Ottawa,  26th  March,  1885. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  Acts  passed  by  the  legislature 
of  the  province  of  Nova  Scotia  in  the  year  1884. 

The  undersigned  having  considered  the  Acts  mentioned  in  the  schedule  attached 
hereto,  respectfully  recommends  that  they  be  left  to  their  operation. 

Chap.  3.  An  Act  respecting  a  Provincial  Loan  ;  was  left  to  its  operation  by  Order  in 
Council  dated  6th  September  last. 

Chap.  9.  An  Act  to  impose  duties  on  licenses  issued  under  the  Dominion  Liquor 
License  Act,  1883. 

The  undersigned  had  occasion  to  examine  this  Act  a  short  time  after  it  was  passed, 
and  came  to  the  conclusion  that  it  should  be  left  to  its  operation.  He  sees  no  reason 
to  change  the  view  which  he  then  entertained,  and  recommends  that  the  power  of  dis- 
allowance be  not  ex(>rcised  in  respect  of  this  Act. 

Chap.  19,  An  Act  to  amend  chapter  137,  Revised  Statutes,  3rd  series  "of  the 
relief  of  insolvent  debtors." 

This  Act  makes  provision  with  respect  to  the  discharge  of  insolvent  debtors  con- 
fined in  jail  under  the  ordinary  process  of  the  courts.  Some  riiiference  of  opinion 
exists  with  respect  to  the  authority  of  the  legislature  over  this  subject.  In  Ontario,  in 
the  revision  of  their  statutes,  the  laws  on  this  subject  were  consolidated,  as  being  within 
the  legislative  authority  of  the  province.  In  New  Brunswick,  on  the  other  hand,  in 
the  case  of  Regina  vs.  Chandler  (1  Han.,  548)  it  was  held  that  legislation  of  this  class 
was  ultra  vires  of  a  provincial  legislature,  and  in  the  consolidation  of  the  statutes  of 
New  Brunswick,  1877,  the  Acts  of  that  province  relating  to  the  subject  were  not  con- 
solidated, but  were  printed  in  an  appendix. 

In  Nova  Scotia  the  Acts  relating  to  Insolvent  Debtors  were  not  included  in  the 
consolidation  of  1873,  although  the  Act  had  been  amended  by  the  legislature  of  Nova 
Scotia  in  1868. 
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In  view,  however  of  this  difference  of  opinion,  and  believing  that  no  inconvenience 
can  arise  from  so  doing,  the  undersigned  recommends  that  the  Act  be  left  to  its 
operation. 

Chap.  25.  An  Act  to  improve  the  administration  of  justice. 

The  undersigned  recommends  that  this  Act  be  left  to  its  operation. 

At  the  same  time  he  desires  to  observe  that  some  of  the  provisions  of  section  3, 
relating  to  the  qualification  of  the  judges,  the  offices  they  may  hold,  and  their  pre- 
cedence, and  the  oaths  to  be  taken  by  them  are,  in  his  opinion,  not  within  the  authority 
of  the  legislature,  and  very  considerable  doubt  exists  with  respect  to  others.  The  same 
powers,  however,  have  been  exercised  by  other  legislatures,  and  as  the  provisions  in 
regard  to  them  form  part  only  of  an  Act  to  "  improve  the  administration  of  justice  "  of 
general  importance,  the  disallowance  of  which  would  probably  give  rise  to  much  incon- 
venience, he  recommends  that  the  Act  be  left  to  its  operation. 

The  undersigned  farther  recommends  that  if  this  report  is  approved,  the  Lieutenant- 
Governor  of  Nova  Sc'itia  be  informed  that  it  is  the  intention  of  his  Excellency  to  leave 
to  their  operation  the  Acts  (chapters  1,  2,  4  to  8,  10  to  18,  20  to  24,  26  to  81),  and 
also  those  mentioned  in  this  report. 

All  of  which  is  respectfully  submitted. 

A.  CAMPBELL, 

Minister  of  Justice. 
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NOVA  SCOTIA— 48th  VICTORIA,  1885. 

(3rd  Session— 28th  General  Assembly.) 

Petition  of  Mrs.  Maria  Kearney  with  respect  to  Chapter  31. 

To  His  Excellency  Sir  Henry  Charles  Keith  Fitzmaurice,  Marquis  of  Lansdowne,  and 
Governor  General  of  Canada. 

The  petition  of  Maria  Kearney,  of  Dartmouth,  in  the  county  of  Halifax  and 
province  of  Nova  Scotia,  humbly  showeth  : 

That  her  father,  Andrew  McMinn,  died  in  the  year  1838,  having  fiist  made  his 
last  will  and  testament,  a  copy  of  which  is  hereunto  attached,  and  which  will  was  after- 
wards duly  proved  and  registered  in  the  Probate  Court  at  Halifax,  where  it  still  remains 
registered.  Your  petitioner  was  of  the  age  of  about  two  years  at  the  time  of  her  father's 
death,  but  was  not  born  when  the  said  will  was  made.  Administration  with  the  will 
annexed  was  obtained  by  Mary  McMinn,  your  petitioner's  mother,  of  the  estate  of  your 
petitioner's  father.  By  the  said  last  will  and  testament  a  property  of  1 60  acres  of  land 
at  Dartmouth  aforesaid  was  devised  to  the  said  Mary  McMinn  during  her  life,  with 
remainder  to  any  child  or  children  the  testator  might  have  by  his  then  marriage.  Your 
petitioner  was  the  only  child  of  that  marriage,  and  became  entitled  to  the  said  property 
on  the  death  of  her  mother,  who  died  in  1881.  Shortly  after  the  said  Mary  McMinn 
became  administratrix,  wishing  to  obtain  the  absolute  control  and  ownership  of  said 
property,  she  applied  under  pretense  of  debts  being  due  by  the  testator,  to  the 
Governor  and  Council  of  Nova  Scotia,  who  then  alone  had  power  to  order  the  sale  of 
the  property  of  deceased  persons,  for  permission  to  sell  the  same,  but  the  Governor 
in  Council  refused  to  order  such  sale  or  any  sale  thereof.  She  afterwards 
instituted  proceedings  in  the  Chancery  Court  of*  Nova  Scotia,  and,  having  concealed 
from  the  court  the  title  of  your  petitioner,  fraudulently  obtained  an  order  from  the 
Muster  of  the  Rolls  to  sell  the  said  property,  and  under  such  order  sold  and  became  the 
purchaser  thereof.  Your  petitioner  contends  that  the  Chancery  Court  held  no  jurisdic- 
tion over  the  property  even  if  the  Governor  and  Council  had  not  been  applied  to  ;  that 
the  Governor  and  Council  having  refused  to  order  a  sale,  no  other  court  could  interfere  ; 
that  the  Master  of  the  Rolls  could  not  make  a  valid  order  of  sale  ;  that  no  hearing  of 
the  cause  ever  took  place,  nor  any  final  decree  ever  made  ;  that  your  petitioner's  title 
as  devisee  was  concealed  and  never  set  out  in  the  writ  ;  that  no  sale  or  deed  was  ever 
confirmed  or  any  decree  enrolled  ;  that  these  and  many  other  grounds  exist  jnaking  the 
sale  of  said  property  as  to  your  petitioner  nugatory  and  void.  At  the  time  of  such  sale 
your  petitioner  was  still  a  mere  infant.  Immediately  upon  the  accruing  of  your 
petitioner's  title  on  the  death  of  her  mother  in  1881,  she  brought  an  action  of  ejectment 
in  the  Supreme  Court  of  Nova  Scotia  to  recover  a  portion  of  her  said  property  against 
the  Honourable  Samuel  Creelman  a  Member  of  the  Legislative  Council  of  Nova  Scotia, 
and  against  Alexander  P.  Reid,  physician,  which  suit  was  decided  adversely  to  your 
petitioner,  but  which  has  been  appealed  to  the  Supreme  Court  uf  Canada.  Such 
decision  was,  however,  given  without  your  petitioner  having  been  heard. 

To  make  good  the  title  to  this  property  in  those  holding  it  adversely  to  your 
petitioner,  an  Act  was  passed  during  the  session  of  the  legislature  of  Nova  Scotia  just 
closed,  couched  in  general  language,  viz.  :  making  good  all  chancery  titles,  but  such 
general  terms  were  used  to  conceal  the  real  intention  of  the  Act  which  was  passed 
solely  to  prevent  your  petitioner  from  recovering  the  property  claimed  in  her  said  suit, 
and  of  which  she  has  been  deprived  by  the  above-mentioned  irregular,  fraudulent  and 
void  proceedings,  instituted  and  conducted  while  she  was  a  mere   infant,  but  never  co  n 
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eluded.  Your  petitioner  was  not  aware  of  any  measure  having  been  before  the  Nova 
Scotia  legislature  of  this  character,  and  only  discovered  the  fact  after  the  close  of  the 
session  ;  and  not  having  had  any  notice  of  it,  she  was  unable  to  ofiFer  any  opposition 
thereto,  and  the  said  Act  passed  wholly  unknown  to  her.  The  said  Honourable  Samuel 
Creelman  was  a  member  of  the  legislative  council  of  Nova  Scotia,  and  voted  upon  and 
assisted  in  the  passing  of  said  Act,  though  one  of  the  defendants  in  the  said  suit  brought 
by  your  petitioner  to  recover  the  said  land.  Your  petitioner  believes  that  with  the 
exception  of  said  Samuel  Creelman,  but  few,  if  any  of  the  members  of  either  branch  of 
the  legislature  of  Nova  Scotia  were  aware  of  the  true  and  real  intention  of  the  said  Act. 
The  said  Act  is  entitled  "  An  Act  to  confirm  sales  of  land  under  order  of  the  Supreme 
or  Equity  Court." 

Your  petitioner  is  a  widow  with  eight  young  children  depending  upon  her  for 
support,  and  if  the  said  Act  should  become  law,  great  and  manifest  injury  and  injustice 
would  be  done  to  her  and  her  children,  and  she  humbly  prays  that  your  Excellency  will 
refuse  your  assent  to  and  disallow  the  said  Act  either  in  whole  or  in  so  far  as  it  will 
apply  or  include  or  bear  upon  the  property  or  title  thereof  claimed  in  her  said  suit 
against  the  said  Honourable  Samuel  Creelman  and  Alexander  P.  Reid. 

And  your  petitioner  as  in  duty  bound  will  ever  pray. 

MARIA  KEARNEY. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  on  the  16th  day  of  May,  1885. 

Department  of  Justice,  Ottawa,  7th  May,  1885. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  to  whom  was  referred  the  petition  of  Maria  Kearney,  praying 
for  the  disallowance  of  an  Act  passed  by  the  legislature  of  Nova  Scotia  at  its  last 
session  (1885),  chapter  31,  and  intitled :  "An  Act  to  confirm  sales  of  land  under  order 
of  the  Supreme  or  Equity  Court,"  has  the  honour  to  recommend  that  copies  of  the 
petition  and  accompanying  papers  be  transmitted  to  the  Lieutenant-Governor  of  Nova 
Scotia,  with  a  view  to  obtaining  an  authenticated  copy  of  such  Act,  and  also  of  affording 
his  government  an  opportunity  of  making  any  observations  with  regard  to  the  said  Act 
and  petition  that  they  think  fit  to  make. 

A.  CAMPBELL, 

Minister  of  Justice. 

Petition  of  Mrs.  Maria  Kearney  tvith  respect  to  Chapters  2S  and  31. 

To  His  Excellency  Henry  diaries  Keith  Fifzmaurice,  Marquis  of  Lansdowne,  and  Gov- 
ernor General  of  Canada. 

The  petition  of  Maria  Kearney,  of  Darmouth,  in  the  county  of  Halifax  and  province 
of  Nova  Scotia,  humbly  showeth  : 

That  she  addressed  a  petition  a  few  days  ago  to  your  Excellency,  praying  that  your 
Excellency  would  disallow  or  refuse  your  assent  to  an  Act  of  the  legislature  of  Nova 
Scotia  for  reasons  contained  in  the  said  petition.  Since  the  forwarding  of  said  petition 
your  petitioner  has  discovered  that  another  Act  of  the  provincial  legislature,  intituled  : 
"An  Act  to  enable  the  government  of  Nova  Scotia  to  appropriate  lands  for  public 
purposes,"  was  also  passed  during  the  last  session,  and  though  couched  in  general 
language,  as  if  to  apply  universally,  was  intended  solely  to  take  lands  from  your 
petitioner  under  circumstances  which  she  contends  are  wholly  unjustifiable.  The 
circumstances  are  these  ;  In  the  year  1859  the  provincial  government  were  constructing 
a  building  known  as  the  hospital  for  the  insane,  and  needed  a  supply  of  water  for  it, 
which  could  be  obtained  by  carrying  water  pipes  through  land  which  had  been  devised 
to  your  petitioner  by  her  father,  subject  to  the  life  interest  of  her  mother,  then  living. 
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An  Act  of  parliament  was  consequently  passed,  enabling  the  government  to  carry 
a  set  of  pipes  through  this  property,  which  was  afterwards  done.  An  ample  supply 
of  water  was  thus  obtained  and  continued  until  about  a  year  ago,  when,  without  her 
permission,  the  set  of  pipes  so  laid  with  such  water  supply  were  handed  over  to  a  sugar 
refinery  in  the  neighbourhood.  The  consequence  of  this  wrongful  as  well  as  injudicious 
bartering  away  of  this  valuable  right  was  that  this  institution  was  left  without  water 
except  what  it  could  obtain  by  sufferance  from  the  sugar  refinery.  To  meet  the  diffi- 
culty so  recklessly  brought  on,  the  government  of  Nova  Scotia,  unsanctioned  by  any 
law,  with  force  and  violence  entered  the  land  of  your  petitioner  and  to  the  extent  of 
over  a  thousand  feet,  sank  a  deep  trench  through  the  same,  and  laid  therein  a  new  set 
of  pipes,  thereby  unjustly  acquiring  a  second  supply  or  water.  An  action  was  thereupon 
instituted  by  your  petitioner  before  the  passing  of  this  Act,  to  obtain  a  removal  of  this 
second  set  of  pipes  out  of  this  property  which  is  now  in  her  possession,  by  the  death  of 
her  mother  in  1881,  and  this  action  is  at  the  present  moment  on  the  list  of  trials  of  the 
Supreme  Court  of  Canada,  to  which  court  it  has  been  removed  by  appeal  from  the  Su- 
preme Court  of  ISTova  Scotia. 

Your  petitioner  contends  that  the  said  Act  concealed  under  general  terms  aims 
at  the  destruction  of  this  suit,  by  obtaining,  by  Act  of  parliament,  property  in  litiga- 
tion, which  would  be  an  unconstitutional  exercise  of  legislative  power.  Your  petitioner 
further  contends  that  to  allow  her  property  to  be  again  invaded  and  forcibly  taken  from 
her  for  a  purpose  once  already  satisfied  by  an  adverse  appropriation  of  her  property, 
would  be  a  proceeding  unexampled  in  hardship,  wholly  unjust  in  principle,  and 
unwarranted  by  any  precedent  however  arbitrary. 

Your  petitioner  further  submits  that  as  the  provincial  government  of  Nova  Scotia 
are  constructing  no  public  works,  and  have  no  intention  of  doing  so,  and  possess  none 
except  the  building  known  as  "  the  province  building  "  and  the  building  known  as  the 
hospital  for  the  insane,  no  such  Act  is  required,  and  to  place  such  unlimited  power 
of  taking  lands  in  the  hands  of  the  Council  of  the  province,  as  that  Act  proposes  u  antonly, 
would  be  a  most  arbitrary  exercise  of  legislative  power. 

Your  petitioner  also  submits  that,  except  in  cases  of  the  most  pressing  necessity 
which  do  not  exist  in  Nova  Scotia,  the  land  of  the  subject  should  not  be  wrested  from 
him  until  he  would  first  receive  compensation,  but  this  Act  intends  the  contrary,  and 
this  right  of  the  subject  to  hold  his  land  generally  till  he  voluntarily  parts  with  it,  or 
is  paid  for  it,  when  he  is  to  be  adversely  deprived  of  it,  applies  most  particularly  to  the 
gf)vernment  of  Nova  Scotia  taking  lands  ;  for  as  the  government  cannot  be  impleaded 
in  any  court  or  brought  to  account  except  through  their  agents  or  servants  whom  this 
Act  screens  from  liability,  the  party  deprived  of  his  land  under  this  Act  should  not  be 
deprived  thereof  before  compensation  made  in  any  case.  This  Act  it  is  true  refers  to 
arbitration  and  makes  a  sort  of  plausible  fiourish  in  this  way,  but  arbitration  could 
neither  be  enforced  against  the  government  nor  any  award  obtained  by  arbitration, 
and  every  proprietor  would,  after  being  deprived  of  his  land  be  at  the  mercy  of  the 
government  for  compensation. 

Your  petitioner  further  submits  that  the  legislature  of  Nova  Scotia,  when  independ- 
ent and  exercising  control  over  the  whole  province  and  over  extensive  public  works, 
never  attempted  to  pass  a  general  Act  to  appropriate  property,  but  brought  each  particu- 
lar case  before  parliament  in  an  open  and  public  manner  so  as  to  give  an  opportunity  to 
parties  interested  to  be  heard  before  a  committee  of  the  Assembh',  and  in  order  to  have 
it  sanctioned  or  rejected  upon  its  merits,  and  that  this  is  the  fii'st  attempt  of  the  kind  ever 
made  and  it  is  contrary  to  the  practice  and  course  of  the  legislature  of  Nova  Scotia  since 
the  foundation  of  the  province.  Annexed  hereto  are  copies  of  both  said  Acts  duly 
certified. 

Your  petitioner  therefore  most  respectfully  and  humbly  prays  your  Excellency  to 
refuse  your  assent  to  the  Act  intituled  :  'An  Act  to  enable  the  government  of  Nova 
Scotia  to  appropriate  lands  for  public  purposes,"  as  well  as  to  the  Act  previously 
petitioned  against.  MARIA  KEARNEY, 

By  her  Solicitor, 
Ottawa,  8th  day  of  May,  1885.  T.  J.  Wallace. 
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His  Honour  the  Lieutenant-Governor  to  the  Hon.  the  Secretary  of  State. 

Government  House,  Halifax,  N.S.,  10th  July,  1885. 

Sir, — Referring  to  my  despatch,  dated  26th  June  last,  acknowledging  yours 
of  the  9th  ultimo,  T  have  now  the  honour  to  inclose  the  report  of  my  Attorney  General 
upon  the  Acts  of  the  legislature  of  Nova  Scotia,  passed  at  the  recent  session  of  1885, 
intituled  :  "  An  Act  to  confirm  sales  of  land  under  order  of  Supreme  and  Equity  Courts," 
and  "  An  Act  to  enable  the  government  of  Nova  Scotia  to  appropriate  lands  for  public 
purposes." 

I  have,  &c., 

M.  H.  RICHEY, 

Lieutenant-Governor. 


Honourable  Attorney  General  White  to  Provincial  Secretary. 

Halifax,  22nd  June,  1885. 

Sir, — I  have  perused  the  two  memorials  of  Maria  Kearney,  praying  for  the  disal- 
lowance, by  his  Excellency  the  Governor  General,  of  two  Acts  of  the  legislature  of  Nova 
Scotia  passed  during  the  recent  session  of  1885,  the  first  entitled  :  "  An  Act  to  confirm 
the  sales  of  land  under  order  of  Supreme  and  Equity  Courts,"  and  being  chapter  31  of 
the  statutes  of  1885,  the  second  :  "  An  Act  to  enable  the  government  of  Nova  Scotia 
to  appropriate  lands  for  public  purposes,"  and  being  chapter  23  of  the  Acts  of  1885. 

As  you  are  aware,  chapter  31  was  submitted  by  Mr.  James  Thompson,  of  the  firm 
of  Thompson  ct  Bullock,  solicitors,  of  this  city,  with  a  view  to  remedying  the  legislation 
with  regard  to  perfecting  titles  under  foreclosure  of  mortgage. 

This  government  had  nothing  whatever  to  do  with  the  introduction  of  the  Act, 
though  Mr.  Longley  and  myself  entirely  concurred  in  the  necessity  for  its  introduction, 
on  its  being  presented  to  us  by  Mr.  Thomson,  and  I  find  that  he  is  as  much  surprised  as 
we  all  are  to  discover  that  Maria  Kearney,  or  her  counsel,  should  consider  that  the  exis- 
tence of  her  suit  now  pending  in  the  courts  in  any  manner  prompted  its  passage. 

I  inclose  herewith  Mr.  Thomson's  letter  written  to  me  after  he  had  perused  Maria 
Kearney's  petitions.  In  regard  to  the  alleged  trespass,  I  may  say  that  no  portion  of  the 
waterpipe  trench  passes  through  lands  of  Maria  Kearney,  unless,  indeed,  the  public 
highway  leading  from  the  town  of  Dartmouth  to  Cow  Bay  and  other  places,  is  discovered 
to  be  her  private  property. 

In  October,  1884,  an  action  of  trespass  was  instituted  at  the  suit  of  said  Maria 
Kearney,  against  Dickson  and  Ryan,  two  employees  of  the  provincial  lunatic  asylum, 
who  were  engaged  in  reopening,  by  direction  of  the  government,  the  trenches  in 
which  were  laid  the  waterpipes  leading  from  Maynard's  Lake  to  the  asylum.  The 
trenches  were  cut  originally  in  the  year  1858,  and  the  trespass  complained  of  is  for  open- 
ing them  on  the  public  road  which  intersects  Maria  Kearney's  property.  After  issuing 
the  writ  in  her  action  of  trespass,  she  obtained  an  injunction  to  restrain  the  said  em- 
ployees of  the  government  from  prosecuting  the  work  of  putting  in  a  new  pipe,  which 
injunction  was  without  delay  discharged,  on  application  to  the  court  at  Halifax,  which 
court  was  unanimous  in  its  judgment  dissolving  said  injunction.  From  this  judgment 
Mr.  Wallace  appealed  to  the  Supreme  Court  of  Canada,  and  on  hearing  said  appeal  the 
said  Supreme  Court  unanimously  sustained  the  judgment  delivered  by  tlie  Supreme 
Court  of  Nova  Scotia,  and  gave  judgment  quashing  said  appeal. 

In  regard  to  chapter  23,  of  the  Acts  of  1885,  I  may  be  permitted  to  remaik  that 
such  an  Act  is  essential,  if  the  public  works  of  the  province  are  to  be  proceeded  with  un- 
interruptedly.    It  is  a  transcript  of  the  Dominion  Act  of  1868,  so  far  as  it  goes,  and  in 
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providing  for  the  accommodation  of  the  public  interests  due  regard  is  had  for  the  pro- 
tection of  private  individuals.  But  were  it  otherwise,  the  contention  of  Mr.  Wallace  on 
behalf  of  Maria  Kearney  is  very  inaccurate,  as  the  passage  of  this  Act  cannot,  in  my 
opinion,  affect  in  any  manner  suits  instituted,  prior  to  its  passage  and  now  pendente  lite. 
Attached  hereto  are  certified  copies  of  both  statutes. 

I  have,  &c., 

A.  J.  WHITE, 

Attorney  General. 


Mr.  James  Thomson  to  the  Hon.  the  Attorney  General. 

Halifax,  18th  June,  1885. 

Dear  Sir, — In  1832  (3  Will.  IV.,  chap.  52)  an  Act  was  passed  in  the  legislature  of 
this  province  declaring  and  enacting  that  all  sales  and  conveyances  made  or  there- 
after to  be  made  by  a  master  of  the  court  of  chancery  should,  when  confirmed,  be  good 
and  effectual  for  transferring  to  the  purchasers  the  interest  directed  in  the  decree  to  be 
sold.  w 

It  is  evident  that  at  that  early  date  the  court  of  chancery  had  been  in  the  habit  of 
lijaking  decrees  for  the  sale  of  real  estate,  and  having  the  deeds  executed  by  a  Master 
of  the  Supreme  Court. 

This  practice  was  continued  until  1850.  Upon  the  revision  and  consolidation  of 
the  statutes  in  that  year  it  was  enacted  in  the  Act  relative  to  the  Court  of  Chancery 
(chapter  127,  section  6  :  "  All  conveyances  of  land  made  in  pursuance  of  any  order 
or  decree  of  the  court  shall  be  effectual  when  confirmed  by  the  court  for  conveying 
such  land,  without  the  persons  whose  interests  are  conveyed  being  made  parties 
thereto.)  " 

In  1855  an  Act  was  passed  "  abolishing  the  court  of  char.cery  and  conferring 
equity  jurisdiction  on  the  supreme  court "  (chap.  28).  While  this  Act  repealed 
chapter  127  of  the  Revised  Statutes  it  omitted  any  mention  of  section  6,  relative  to 
the  sale  and  conveyance  of  real  estates.  It  was  evidently  inadveitently  omitted.  The 
practice  was  never  changed  in  the  court  when  equity  jurisdiction  was  then  conferred 
upon  it.  The  attention  of  practitioners  does  not  appear  to  have  turned  to  this  omission 
in  that  law.  Hundreds  of  mortages  have  since  been  foreclosed,  and  sales  made  by  the 
sheriffs  or  masters  under  decrees  of  the  Court  of  Equity,  and  deeds  made  to  the  pur- 
chasers at  such  sales. 

As  you  are  aware  I  myself  have  foreclosed  a  considerable  number,  and  have  passed 
many  titles  depending  on  the  validity  of  such  sale. 

While  lecturing  on  real  property  at  the  law  school,  the  omission  was  brought  to 
my  notice,  and  I  hastened  to  remedy  the  defect,  and  prepared  the  Act  in  question. 

I  had  not  in  view  any  particular  case,  nor  was  I  aware  that  it  would  in  any  way 
affect  the  cause  of  Maria  Kearney. 

I  have,  &c., 

JAMES  THOMSON. 


Secretary  Department  of  Raihvays  avid  Canals  to  Depiity  Minister  of  Justice. 

Department  op  Railways  and  Canals,  Ottawa,  12th  February,  1886. 

Sir, — I  am  directed  to  refer  to  you,  for  the  necessary  action  thereon,  a  petition  ad- 
dressed to  his  Excellency  the  Governor  General,  dated  the  4th  February  instant,  from 
Mr.  Norvin  Green,  by  liia  attorney  the  Hon.  W.  McDougall,  praying,  for  the  reasons 
stated,   that  his   Excellency  will  be  pleased  to  disallow   a  certain  Act,   passed  by  the 
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local  legislature  of  the  province  of  Nova  Scotia,  chapter  39,  declaring  a  certain  draft- 
agreement,  dated  the  27th  July,  1883,  purporting  to  have  been  made  by  and  between 
the  North  American  Construction  Company  of  the  one  part,  the  Great  American  and 
European  Short  Line  Railway  Company  of  the  second  part,  and  William  Stewart  and 
W.  H.  Chisholm,  trustees,  of  the  third  part,  as  a  security  to  the  sub-contractors  of  the 
said  North  American  Construction  Company  for  certain  balances  due  them  by  the  said 
construction  company — to  be  valid  and  binding  deed. 

With  regard  to  paragraphs  7  and  8  of  the  above  petition,  I  am  instructed  to  say 
that  "the  reason  why  the  proposed  contract  between  Her  Majesty  and  the  Montreal  and 
European    Short   Line  Railway   Company  has  not  been  fully  executed  is,  that  the  said 
company  has  failed  to  pay  outstanding  claims  of  the  said  sub-contractors. 
W^  I  am,  &c., 

m  A.  p.  BRADLEY, 

P  Secretary. 


Petition  of  Mr.  Norvin  Green  to  the  Governor  General,  re  Chapter  39. 

To  His  Excelleticythe  Marquis  oj  Lansdowne,  Governor  General  of  Canada,  d;c.,  «&.,  &c.  : 

The  petition  of  the  undersigned,  Norvin  Green,  of  the  city  of  New  York,  president 
of  the  Montreal  and  European  Short  Line  Railway  Company,  humbly  showeth  : 

1.  That  your  petitioner  subscribed  for  and  now  holds  a  large  amount  of  the  capital 
stock  of  a  railway  company  incorporated  by  an  Act  o?  the  Parliament  of  Canada,  being 
chapter  73  of  the  session  of  1882,  with  power  to  construct  a  railway  from  Cape  North, 
in  the  Island  of  Cape  Breton,  to  the  strait  of  Canso,  and  from  New  Glasgow  (in  Nov. 
Scotia,)  to  Oxf(>rd,  Amherst  or  some  suitable  point  of  intersection  with  the  Intercolonial 
Railway,  and  thence  by  the  use  of,  or  connection  with,  other  lines  through  the  province 
of  New  Brunswick,  the  State  of  Maine  and  the  province  of  Quebec,  to  establish  railway 
communication  with  Montreal. 

2.  That  by  an  Act  of  the  same  parliament,  passed  in  the  session  of  1884,  the 
name  of  the  said  company  was  changed  and  was  thereafter  to  be  known  as  "  The  Mon- 
treal and  European  Short  Line  Railway  Company,"  with  power  to  construct  a  line 
from  Sydney  or  Louisburg,  in  Cape  Breton,  and  also  to  construct  a  line  from  New  Glas- 
gow along  the  north  shore  of  Nova  Scotia,  through  Moncton  and  Fredericton,  in  New 
Brunswick,  to  a  point  on  the  New  Brunswick  Railway  between  Debec  and  McAdam's 
Junction,  and  "  for  the  purpose  of  making  the  railway  line  and  connection  with  the  city 
of  Montreal  more  direct,"  were  empowered  to  "  hold,  acquire  and  maintain  a  part  thereof 
across  any  part  of  the  state  of  Maine  "  or  intervening  states,  so  far  as  might  be  consis- 
tent with  the  laws  of  the  said  state  or  states. 

3.  That  the  said  last  mentioned  Act,  which  received  the  royal  sanction  from  your 
Excellency,  19th  April,  1884,  expressly  declared  that  your  petitioner's  company  (which 
had  already  s<;cured  the  right  of  way  and  expended  large  sums  of  money  in  surveys  and 
construction  in  Nova  Scotia)  should  under  its  new  name  and  enlarged  powers,  "  enjoy 
all  the  franchises  and  privileges  and  hold  all  the  rights  and  assets,  and  be  subject  to  all 
liabilities "  which  had  heretofore  "  attached  to  the  Great  American  and  European 
Company." 

4.  That  the  time  limited  by  the  Act  of  incorporation  for  the  commencement  of 
the  construction  of  the  lines  therein  mentioned,  expired  in  the  month  of  April  of  last 
year,  and  the  time  limited  for  the  completion  of  the  same  will  not  expire  until  April, 
1889. 

5.  That  no  time  is  limited  by  the  amending  Act  of  1884,  either  for  the  commence- 
ment or  the  completion  of  the  line  from  Sydney  or  Louisburg  to  Canso,  or  the 
line  from  New  Glasgow  to  Moncton  and  Fredericton,  and  thence  through  the  state  of 
Maine  to  Montreal. 
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6.  That  all  the  rights,  powers  and  franchises  granted  to  your  petitioner's  company 
in  and  by  their  Act  of  incorporation  (except  as  modified  and  extended  by  the  amending 
Act  of  1884)  are  still  possessed  and  enjoyed,  and  held  by  the  company  as  a  subsisting 
corporation,  without  any  default  or  forfeiture,  under  the  terms  and  provisions  of  the 
said  Acts  or  either  of  them. 

7.  That,  under  and  by  -virtue  of  an  agreement  dated  9th  May,  A.D.  1884, 
between  Her  Majesty  (represented  by  the  then  Minister  of  Railways,  Sir  Charles 
Tupper)  and  the  company,  the  latter  became  entitled  to  certain  subsidies  whicli 
parliament  had  granted  in  aid  of  their  said  railway,  to  be  paid  from  time  to  time  on 
the  completion  of  ten  mile  sections  thereof,  in  cash,  or  by  guarantee  of  bonds  at  the 
option  of  the  company. 

8.  That  serious  embarrassments  and  delays  have  been  caused  to  your  petitioner's 
company  by  the  refusal  of  the  present  Minister  of  Railways,  to  recognize  or  to  act  upon 
the  contract  made  by  Sir  Charles  Tupper  with  the  company,  although  the  said  con- 
tract was  duly  signed  by  him,  sealed  with  his  official  seal,  and  countersigned  by  the 
secretary  of  the  department,  as  required  by  law. 

9.  That  your  petitioner  is  advised  and  believes  that  the  corporate  rights,  franchises 
and  property  of  your  petitioner's  company,  under  the  said  Acts  of  the  Canadian  parlia- 
ment, are  still  good  and  valid  in  law. 

10.  That  prior  to  the  passing  of  the  Act  of  1884,  and  the  making  of  the  agree- 
ment of  9th  May,  1884,  a  certain  draft  agreement,  dated  27th  July,  1883,  purporting 
to  have  been  made  by  and  between  the  North  American  Construction  Company  of 
the  one  part,  the  Great  American  and  European  Short  Line  Railway  Company  of 
the  second  part,  and  William  Stewart  and  W.  H.  Chi'-holm,  trustees,  of  the  third  part, 
as  a  security  to  the  sub-contractors  of  the  said  North  American  Construction  Company, 
for  certain  balances  due  them  by  the  said  Construction  Company,  was  signed  at 
Pugwash,  in  Nova  Scotia,  by  an  officer  of  the  Great  American  and  European  Short 
Line  Company,  on  behalf  of  both  the  said  companies,  with  the  intent  that  the  same  if 
approved  by  the  said  companies  and  executed  by  them,  would  then  become  and  be  valid 
and  binding. 

11.  That  the  said  draft  agreement  of  27th  July,  1883,  was  wholly  unauthorized  by 
the  said  Great  American  and  European  Short  Line  Railway  Company,  and  has  never 
been  approved,  signed  or  sealed  by  that  company,  or  by  any  person  or  persons  authorized 
to  deal  with,  or  bind  the  property,  assets,  or  franchises  of  the  same,  in  Nova  Scotia  or 
elsewhere. 

12.  That  with  full  knowledge  of  these  facts  the  provincial  legislature  of  Nova 
Scotia,  on  the  24th  day  of  April,  1885,  passed  an  Act  which  declares  the  said  un- 
authorized draft  or  writing,  a  valid  and  binding  deed,  as  if  the  same  had  been  duly 
approved  and  executed  by  the  said  companies,  and  vests,  or  purports  to  vest,  all  the 
property  and  assets  of  your  petitioner's  company  in  Nova  Scotia,  in  two  persons,  called 
trustees,  and  authorizes  or  purports  to  authorize  the  sale  of  all  the  said  property  and 
assets,  "  particularly  the  road-bed,  right  of  way,  rails,  sleepers,  rights,  privileges  and 
franchises  connected  with  the  said  line  of  railway,  and  the  interest  of  the  said  company 
in  the  subsidy  granted  to  it  by  the  Dominion  government,"  to  third  parties  without  the 
privity  or  consent  of  your  petitioner's  company. 

13.  That  the  said  Act  contained  a  proviso  that  the  same  "should  have  no  force  or 
effect  until  published  in  the  "  Royal  Gazette"  by  order  of  the  Governor  in  Council." 

14.  That  it  appears  from  the  "Royal  Gazette"  of  6th  January,  1886,  a  copy  of 
which  is  annexed  hereto,  that  the  said  Act,  chapter  39,  of  24th  April,  1885,  has  been 
published  therein  by  order  of  the  Governor  in  Council. 

15.  Your  petitioner  submits  for  your  Excellency's  consideration  that,  under  the 
facts  and  circumstances  herein  set  forth,  the  said  Act  of  the  legislature  of  Nova  Scotia, 
chapter  39,  intituled  :  An  Act  to  confirm  and  give  effect  to  an  indenture  bearing  date 
the  27th  day  of  Juiy,  1883,  and  purporting  to  be  made  between  the  North  American 
Construction  Company  of  the  first  part,  the  Great  American  and  European  Short  Line 
Railway  of   the  second  part,  and   William    Stewart   and  W.  H.  Chisholm  of   the  third 
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part,  and  also  purporting  to  be  executed  for  said  companies  by  Charles  L.  Snow,"  ought 
to  be  disallowed  by  your  Excellency,  as  ultra  vires  of  the  constitutional  power  and  juris- 
diction of  the  said  legislature. 

16.  Your  petitioner  is  advised  that  it  is  not  competent  for  a  provincial  legislature 
to  amend,  vary,  or  repeal  any  Act  of  the  Dominion  parliament  relating  to  matters 
within  its  constitutional  jurisdiction,  or  to  alter,  or  validate  agreements  or  contracts 
dealing  with  the  property  and  franchises  of  a  Dominion  corporation. 

17.  Your  petitioner  respectfully  represents  to  your  Excellency  that  he,  and  a 
majority  of  his  co-shareholders,  are  citizens  of  the  United  States ;  that  by  the  comity 
which  now  happily  exists  between  the  said  United  States  and  the  Dominion  of  Canada, 
they  have  been  led  to  believe  that  the  rights  they  have  acquired,  and  the  capital  they 
have  invested  in  the  province  of  Nova  Scotia  will  be  recognized  and  protected  by  your 
Excellency,  with  the  same  justice  and  impartiality  that  would  be  extended  to  them,  if 
they  were  citizens  and  subjects  of  Her  Majesty  domiciled  in  Canada. 

Your  petitioner,  therefore,  humbly  prays  that  your  Excellency  will  be  pleased  to 
disallow  the  said  Act,  chapter  39,  A.D.  1885,  of  the  legislature  of  Nova  Scotia,  before 
the  expiration  of  one  year  from  the  passing  thereof. 


NORVIN  GREEN. 


Ottawa,  4  th  February,  1886. 


By  his  attorney, 

Wm.  McDougall. 


Report  of  the  Honourable    the  Minister  of  Justice,    approved    hy    His  Excellency  the 
Governor  General  in  Council  on  the  27th  August,    1886. 

Department  of  Justice,  Ottawa,  9th  August,  1886. 

To  His  Excellency  the  Administrator  of  the  Government  in  Council  : 

The  undersigned  has  the  honour  to  submit  his  report  on  the  Acts  of  the  General 
Assembly  of  Nova  Scotia,  passed  in  the  session  held  in  the  year   1885. 

1.  Having  carefully  considered  the  Acts  (chapters  2  to  30,  32  to  38,  40  to  71,  73  to 
85,  88  to  115,)  the  undersigned  recommends  that  they  be  left  to  their  operation. 

2.  By  chap.  1,  intituled :  "An  Act  respecting  the  fifth  series  of  the  Revised 
Statutes,"  the  Revised  Statutes  of  Nova  Scotia,  fifth  series,  with  certain  amendments 
are  confirmed,  and  declared  to  be  legal  and  valid. 

With  respect  to  the  laws  contained  in  this  volume  (Revised  Statutes  of  Nova 
Scotia,  fifth  series,)  which  constitute  but  one  chapter,  the  undersigned  desires  to 
observe  : 

(1.)  Section  19  and  the  following  sections  of  chapter  3,  "Of  the  composition, 
powers  and  privileges  of  the  House,"  are  a  consolidation  of  39  Vic.  (1876),  chap.  22, 
to  which  Mr.  Blake,  then  Minister  of  Justice,  directed  attention  to  his  report  of  the 
13th  November,  1876.  It  was  pointed  out  in  that  report  and  the  subsequent  corres- 
pondence, that  similar  Acts  passed  by  tie  legislatures  of  Ontaria  and  Quebec  had  been 
disallowed,  and  the  attention  of  the  Lieutenant-Governor  of  Nova  Scotia  was  called  to 
the  Act,  with  a  view  of  its  being  repealed  before  the  time  for  disallowance  had  expired. 
The  Act  was  not  repealed  by  the  legislature  of  Nova  Scoti  i,  and  the  time  within  which  it 
could  have  been  disallowed  expired,  without  any  action  being  taken  by  the  Governor 
General  in  Council. 

It  is  also  to  be  observed  that  a  similiar  Act  passed  by  the  legislature  of  Manitoba, 
was  disallowed  in  September,  1874,  and  that  in  1873  the  legislature  of  British  Columbia 
repealed  a  similar  Act,  passed  in  1872,  to  avoid  the  necessity  of  it  disallowance. 
The  Act  of  the  legislature  of  Ontario  referred  to  was  disallowed  after  the  slaw  officers  of 
England  has  expressed  the  opinion  that  it  was  ultra  vires. 
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Under  these  circumstances,  the  undersigned  would  not  hesitate  to  recommend  the 
disallowance  of  this  chapter  if  it  constituted  an  Act  in  itself,  but  as  it  is  only  a 
portion  of  an  important  Act,  embodying  substantially  the  whole  of  the  public  law  of 
the  province,  which  is  within  the  authority  of  the  legislature,  a  grave  difficulty  is 
presented. 

It  could  be  urged  that  the  legislature  has  had  ample  notice,  and  that  it  would 
fairly  be  responsible  for  the  embarrassment  and  inconvenience,  which  would  no  doubt 
be  occasioned  by  the  disallowance  of  the  Act  validating  the  Revised  Statutes. 

As,  however,  the  public  inconvenience  arising  from  disallowance  would  be  very 
great,  the  undersigned,  not  without  some  doubt  as  to  the  propriety  of  such  a  course, 
refrains  from  recommending  such  disallowance,  but  recommends  that  the  attention  of  the 
Lieutenant-Governor  of  Nova  Scotia  be  again  called  to  the  matter,  with  a  view  to  the 
repeal  of  thq  objectionable  provisions. 

(2.)  Sections  94  and  96  of  chap.  4,  "  Of  the  elections  of  members  of  the  House  of 
Assembly,"  purport  to  deal  with  the  offences  of  forgery  and  perjury  respectively,  and 
especially  in  the  case  of  section  96,  appear  to  be  clearly  beyond  the  powers  of  the  legis- 
lature. 

(3.)  The  65th  section  of  chap.  29,  "  Of  Public  Instruction,"  provides  for  the 
punishment  by  fine  and  imprisonment,  at  the  discretion  of  the  court,  of  any  person 
making  a  false  declaration  of  the  right  to  vote  at  a  school  meeting,  the  offence  being 
perjury  by  the  statute  of  Canada,  32-33  Vic,  chap.  23. 

(4.)  The  first  section  of  chap.  51,  "  Of  Bridges  and  Public  Landings,"  purports  to 
give  the  municipal  council  control  over  all  public  landings  and  draw-bridges  within  the 
municipality. 

This  provision  would,  doubtless,  be  construed  as  meaning  such  public  wharfs, 
landings  and  draw-bridges,  as  were  within  the  authority  of  the  legislature,  but  as  it  ap- 
pears to  apply  to  all  structures  of  the  kind  named,  and  as  many  of  these  are  not  within 
the  authority  of  the  legislature,  it  would  seem  desirable  that  the  language  of  the  section 
should  be  more  restricted,  so  as  not  to  be  misleading. 

(5.)  Chapter  53,  "  Of  Railways,"  is  an  adaptation  of  the  Consolidated  Railway  Act 
of  Canada. 

By  inadvertence  the  28th  section  contains  the  word  "  Dominion  "  instead  of  the 
word  "  Province." 

(6.)  Chapter  69  contains  the  law  of  the  province  on  the  subject  of  the  conveying 
of  timber  and  lumber  on  rivers,  and  the  removal  of  obstructions  therefrom.  The  ques- 
tion has  been  raised  as  to  whether  or  not  legislation  such  as  this  by  a  province  is  free 
from  objection.  It  was  mooted  in  the  report  on  chap.  6,  of  the  Acts  of  1870,  Nova 
Scotia,  and  discussed  in  the  report  on  chapters  89,  90,  91  and  92  of  the  Acts  of  1875  of 
the  same  province. 

In  the  absence  of  any  decision  that  the  legislature  has,  in  this  respect,  exceeded  its 
powers,  the  undersigned  does  not  deem  it  necessary  to  make  any  recommendation  in 
respect  to  this  chapter. 

(7.)  Some  of  the  provisions  of  chap,  23,  "Of  the  regulations  and  inspection  of 
Provisions,  Lumber,  Fuel  and  other  Merchandise,"  are,  the  undersigned  thinks,  legisla- 
tion respecting  "trade  and  commerce."  In  the  revision  of  1873,  these  provisions  were 
published  in  the  appendix  of  legislation  upon  matters,  wholly  or  partially  within  the 
jurisdiction  of  the  parliament  of  Canada,  or  of  doubtful  jurisdiction.  An  amendment  to 
the  law  on  this  subject,  made  by  the  legislature  in  1880  (43  Vic,  chap  9),  was  questioned, 
as  being  a  regulation  of  trade  and  commerce. 

(8.)  The  41st  section  of  chapter  75,  "Of  licenses  for  the  sale  of  Intoxicating 
Liquors,"  prescribes  a  penalty  of  not  less  than  twenty  dollars  for  the  offence  of  bribing 
or  attempting  to  bribe,  intimidating  or  attempting  to  intimidate  a  witness,  with  a  view 
to  hinder  him  from  giving  testimony  as  to  any  violation  of  the  chapter,  this  offence  is  a 
misdemeanour  at  common  law. 

(9.)  The  provisions  of  sections  31  and  32  of  chap.  76,  "  Of  the  preservation  of  useful 
Birds  and  Animals,"  which  prohibit  the  export  of  moose  and  cariboo  hides,  are  similar 
to  enactments  which  have  been  questioned  as  affecting  trade  and  commerce." 
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(10.)  In  chap.  79,  "Of  Joint  Stock  Companies,"  the  attempt  in  the  38th  section  to 
make  the  offence  therein  defined  a  misdemeanour,  is  open  to  grave  question. 

The  85th  and  87th  sections  are  subject  to  the  same  remark. 

(11.)  Chap.  86,  "Of  the  Property  and  Civil  Rights  of  Aliens,"  deals  with  a  subject 
assigned  exclusively  to  the  parliament  of  Canada,  and  in  respect  of  which  parliament 
has  legislated.     The  chapter,  the  undersigned  thinks,  should  be  repealed. 

(12.)  Chap.  104,  "  Of  the  Supreme  Court  and  the  procedure  therein,"  contains 
provisions  respecting  the  qualification,  office  and  precedence  of  the  judges  of  that  court, 
which  has  been  questioned  in  former  reports  on  legislation.  The  same  remark  applies 
to  the  qualification  of  county  judges,  chap.  105,  sec.  3.  The  question  is  not  one  of  much 
public  importance,  and  may  fairly  be  left  in  abeyance. 

(13.)  Sections  16  and  17  of  chap.  107,  "Of  Witnesses  and  Evidence,"  appear  to 
some  extent  to  trench  upon  procedure  in  criminal  cases,  in  so  far  as  they  extend  to  cases 
of  assault  and  to  criminal  proceedings. 

(14.)  In  his  report  of  the  27th  July,  1881,  the  Minister  of  Justice  took  exception 
to  the  provisions  of  section  14,  chap.  11  of  the  Acts  of  1880,  which  purport  to  authorize 
barristers  of  the  Supreme  Court  of  Nova  Scotia  to  act  as  advocates  and  proctors  in  the 
vice-admiralty  court  of  that  province.  The  provision  is  repeated  in  section  21  of  chap. 
108,  "  Of  Barristers  and  Attorneys." 

(15.)  By  chap.  110,  "Of  Petition  of  Right,"  the  Supreme  Court  of  Nova  Scotia  is 
authorized  to  take  cognizance  of  any  matter  under  the  Act  passed  by  the  parliament  of 
Canada  during  its  session  in  the  year  1875,  intituled  :  "  An  Act  to  provide  for  the  in- 
stitution of  suits  against  the  Crown  by  Petition  of  Right,  and  respecting  procedure  in 
Crown  suits,"  and  to  administer  the  rights  by  such  Act  conferred,  in  accordance  with  the 
procedure  therein  defined.  The  Act  of  which  this  chapter  is  a  consolidation,  was  passed 
in  1875,  when  the  Act  of  Canada  referred  to  was  in  force.  The  latter  Act  was,  how- 
ever, repealed  in  1876,  a  fact  that  apparently  has  been  overlooked. 

(16.)  Chap.  118,  "Of  the  relief  of  Indigent  Debtors  confined  in  Jail,"  contains 
certain  provisions  which  have  provoked  some  discussion.  The  undersigned  concurs  in 
the  views  expressed  by  his  predecessor  in  his  report  of  26th  March,  1885. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  of  Nova 
Scotia  be  called  to  the  several  provisions  of  the  Revised  Statutes,  whichhave  been  referred 
to,  with  a  view  that  the  same  may  have  the  consideration  of  his  government  and  the 
legislature  of  Nova  Scotia,  and  that  such  amendments  as  are  necessary  may  be  made. 

3.  Mrs.  Maria  Kearney,  by  her  solicitor,  Mr.  T.  J.  Wallace,  has  prayed  your  Ex- 
cellency to  disallow  the  following  Acts  : — 

Chap.  23,  intituled  :  "  An  Act  to  enable  the  government  of  Nova  Scotia  to  appro- 
priate lands  for  public  purposes  ;  and 

Chap.  31,  intituled  :  "  An  Act  to  confirm  sales  of  land  under  order  of  Supreme  or 
Equity  Courts." 

As  these  Acts  are,  in  the  opinion  of  the  undersigned,  within  the  authority  of  the 
legislature,  and  as  the  litigation  with  which  it  was  alleged  they  would  interfere  has, 
apart  therefrom,  been  decided  by  the  Supreme  Court  of  Canada  adversely  to  the  peti- 
tioner, the  undersigned,  referring  to  the  correspondence  which  is  submitted  herewith, 
recommends  that  the  power  of  disallowance  be  not  exercised  as  prayed  for. 

4.  Mr.  Norvin  Green,  of  the  city  of  New  York,  president  of  the  Montreal  and 
European  Short  Line  Railway  Company,  has  prayed  your  Excellency  to  disallow  chap. 
39,  intituled  :  "  An  Act  to  confirm  and  give  effect  to  an  Indenture  bearing  date  the 
27th  day  of  July,  1883,  and  purporting  to  be  made  between  the  North  American  Con- 
struction Company,  of  the  first  part,  the  Great  American  and  European  Short  Line 
Railway  Company,  of  the  second  part,  and  William  Stewart  and  W.  H.  Chisholm  of  the 
third  part,  and  also  purporting  to  be  executed  for  the  said  company  by  Charles  L. 
Snow." 

The  undersigned  having  carefully  considered  this  Act,  and  being  of  opinion  that  it 
is  within  the  authority  of  the  legislature  of  Nova  Scotia,  and  not  objectionable  upon  any 
ground  of  public  interest  or  convenience,  recommends  that  it  be  left  to  its  operation. 
34 
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This  is  not  the  place  for  a  discussion  of  the  question  at  issue  between  the  govern- 
ment of  Canada  and  the  Montreal  and  European  Short  Line  Railway  Company,  yet  the 
undersigned  deems  it  proper,  in  submitting  Mr.  Green's  petition,  to  put  on  record  that 
your  Excellency's  government  does  not  acquiesce  in  his  statement  of  the  facts  of  the 
case. 

The  undersigned  respectfully  recommends  that  the  substance  of  this  report,  if  ap- 
proved, be  communicated  to  the  Lieutenant-Governor  of  Nova  Scotia,  and  that  he  be 
informed  that  it  is  not  the  intention  of  your  Excellency  to  exercise  the  power  of  disal- 
lowance in  respect  of  any  of  the  Acts  passed  by  the  legislature  of  that  province  in  the 
session  of  1885. 

All  of  which  is  respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


His  Honotir  the  Lieutenant-Governor  to  the  Honourable  the  Secretary  of  State. 

Government  House,  Halifax,  N.S.,  27th  January,  1887. 

Sir, — In  accordance  with  a  minute  of  council,  of  which  I  inclose  a  certified  copy, 
I  have  the  honour  to  transmit  a  copy  of  the  Attorney  General  of  this  province  in  re 
the  disallowance  of  provincial  statutes  of  Nova  Scotia,  fifth  series,  and  the  objections 
thereto. 

I  have,  tfec, 

M.  H.  RICHEY, 

L  ieutenant-  Governor. 


Copy  of  a  Report  of  the  Hon.  the  Attorney  General  of  Nova  Scotia,  approved  by  His 
Honour  tlie  Lieute  n  ant- G  over  nor  in  Council  on  the  30th  day  of  November,  A.D.  1886. 

Be   disallowance   of   provincial   statutes   of  Nova  Scotia,  fifth  series,   and  objections 
thereto : 

The  undersigned  has  had  under  special  consideration  the  despatch  of  the  Honour- 
able the  Secretary  of  State  for  Canada  to  his  Honour  the  Lieutenant-Governor,  dated 
10th  September,  1886,  relating  to  the  fifth  and  last  series  of  the  revised  statutes  of 
Nova  Scotia,  and  begs  to  submit  as  follows,  touching  the  several  points  therein 
raised : 

1,  Exception  is  taken  to  sections  19  ei  sequitur  of  chapter  3  "of  the  Composition, 
Powers  and  Privileges  of  the  House."  The  substance  of  the  sections  objected  to  is  that 
members  of  the  Legislative  Council  and  committees  thereof,  shall  hold,  exercise  and  en- 
joy such  and  like  privileges,  immunities  and  powers  as  shall  for  the  time  being  be  held, 
enjoyed  and  exercised  by  the  Senate  of  the  Dominion  of  Canada,  and  in  a  corresponding 
manner  the  members  and  committees  of  the  House  of  Assembly  are  to  hold,  enjoy  and 
exercise  the  same  privileges,  immunities  and  powers  as  shall  for  the  time  being  be  held, 
enjoyed  and  exercised  by  the  House  of  Commons  of  Canada. 

The  undersigned  is  aware  that  exception  has  been  taken  to  this  enactment  by  suc- 
cessive Ministers  of  Justice  of  Canada,  and  that  a  similar  provision  enacted  by  the  legis- 
lature of  Ontario  and  Quebec  respectively  was  disallowed.  The  reports  of  the  several 
Ministers  of  Justice  on  this  subject  have  been  carefully  perused  and  duly  considered, 
but  in  none  of  them,  it  is  submitted,  are  the  reasons  for  the  unconstitutionality  of  said 
provision  clearly  and  convincingly  stated.  The  first  report  upon  the  subject  is  that  by 
Sir  John  A.  Macdonald,  Minister  of  Justice,  dated  14th  July,  1869,  regarding  the  On- 
tario Act  defining  the  privileges,  ttc,  of  the  Legislative  Assembly.     This  was  given  after 
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the  opinion  of  the  law  officers  of  the  crown  in  England  had  been  obtained,  as  their  opin- 
ion is  dated  4th  of  May,  1869.  Some  reasons  are  given  by  the  Minister  of  Justice  in 
his  report  for  the  disallowance  of  the  clause  now  objected  to  in  the  Nova  Scotia  Act, 
the  chief  being  that  section  18  of  the  British  North  America  Act  confers  on  bhe  Senate 
and  House  of  Commons  of  Canada  the  authority  to  confer  on  its  members,  privileges, 
immunities,  and  powers  co-extensive  with  those  enjoyed  and  exercised  by  the  Commons 
of  the  United  Kingdom.  It  is  assumed  by  the  minister  that  the  power  to  pass  an  Act 
defining  these  powers,  &c.,  was  conferred  upon  the  parliment  of  Canada  on  the  ground 
that  without  such  a  provision  the  parliament  of  Canada  could  not  have  passed  such  an 
Act.  With  the  greatest  deference,  the  undersigned  cannot  unreservedly  accept  this 
doctrine.  The  right  of  conferring  privileges,  powers  and  immunities  upon  the  members 
and  committees  of  any  independent  legislature  under  the  British  form  of  government, 
should  be  regarded  rather  as  inherent,  and  section  18  of  the  British  North  America  Act 
in  that  light  would  be  regarded  rather  as  a  limitation,  than  a  conferring  of  power. 

The  whole  question  was  elaborately  discussed  by  the  late  Hon.  J.  Sandfield  Mac- 
donald,  the  then  Attorney  General  of  Ontario,  in  a  report  of  the  date  September  1st, 
1869,  and  the  reasoning  contained  in  that  able  report  the  undersigned  takes  the  liberty 
of  averring  has  never  yet  been  successfully  overthrown  by  any  subsequent  report  or 
opinion  from  the  Department  of  Justice  at  Ottawa.  Regarding  the  opinion  of  the  law 
officers  of  the  crown  in  England,  it  is  submitted  that  this  was  given  without  hearing  the 
other  side,  or  without  having  presented  to  their  consideration  many  powerful  reasons 
which  might  have  been  easily  adduced  in  favour  of  the  enactment  complained  of. 

Nevertheless  the  undersigned  would  not  desire  to  recommend  adhesion  to  any  en- 
actment by  the  legislature  of  this  province  at  variance  with  the  constitution  of  the 
country  ;  but  before  advising  the  repeal  of  the  clauses  complained  of  in  the  despatch  of 
the  Honourable  the  Secretary  of  State,  would  seek  for  further  and  more  cogent  reasons 
for  pronouncing  it  unconstitutional.  It  seems,  in  the  opinion  of  the  undersigned 
to  be  an  open  question,  susceptible  of  argument  on  both  sides.  Might  not  the  point, 
which  is  one  of  importance — inasmuch  as  it  seems  to  involve  the  right  of  the  provincial 
legislature  to  confer  any  powers  and  immunities  upon  its  members — be  submitted  for 
final  ajudication  to  the  Supreme  Court  of  Canada? 

The  undersigned  has  reached  the  conclusion  with  respect  to  the  sections  19  and  20 
of  chapter  3,  to  use  the  words  of  the  Hon.  J.  Sandfield  Macdonald,  that  they  are  "not 
liable  to  the  exceptions  which  have  been  taken  to  them,  and  that  sufficient  considera- 
tion has  not,  in  his  humble  opinion,  been  given  to  the  important  distinction  between 
powers  claimed  by  the  authority  of  a  statute,  and  powers  claimed  as  belonging  inherent- 
ly to  a  legislative  body. 

2.  Exception  is  taken  to  sections  94  and  96  of  chapter  4,  "of  election  of  Members 
of  the  House  of  Assembly." 

The  undersigned  is  of  the  opinion  that  section  96  is  a  useless  and  superfluous  pro- 
vision, and  might  with  propriety  be  eliminated  from  the  chapter.  It  seems,  however, 
not  to  have  been  objected  to  at  the  time  of  its  enactment,  and  while  it  confers  no 
advantage,  its  retention  can  never  result  in  any  confusion. 

3.  Exception  is  likewise  taken  to  section  65  of  chapter  29,  "  of  Public  Instruc- 
tion," inasmuch  as  it  provides  for  the  punishment  by  fine  and  imprisonment,  at  the  dis- 
cretion of  the  court,  of  any  person  making  a  false  declaration  of  the  right  to  vote  at  a 
school  meeting,  the  offence  being  perjury  by  statutes  of  Canada,  32-33  Vic,  chapter  23. 
In  the  opinion  of  the  undersigned  it  is  by  no  means  clear  that  the  ofi^ence  defined 
umounts  to  perjury  within  the  meaning  of  the  Canadian  statute  referred  to.  No  oath 
is  prescribed  and  no  form  of  declaration  which  the  statutes  of  Canada  declare  to  carry 
the  penalties  of  perjury  when  false.  It  seems  rather  in  the  nature  of  a  fraudulent  mis- 
representation of  fact,  for  which  a  reasonable  and  adequate  punishment  is  attached  ; 
even  if  the  making  of  such  a  declaration  as  aforesaid  would  be  held  to  amount  to  per- 
jury within  the  meaning  of  32  Vic,  chapter  23,  still  there  is  nothing  in  the  section  ob- 
jected to  which  overrides,  or  attempts  to  override,  the  exercise  of  the  criminal  statute. 
The  option  is  left  to  proceed  in  another  form ;  still  it  is  admitted  that  if  the  declaration 
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when  false  is  clearly  corrupt  perjury  within  the  meaning  of  the  Canadian  statute,  then 
the  penalty  ought  not  to  be  in  the  section.  But,  as  at  present  advised  the  undersigned 
submits  that  the  declaration,  when  false,  does  not  amount  to  perjury  within  the  meaning 
of  the  Canadian  statute,  nor  under  the  terras  of  the  common  law,  and  therefore  the 
penalty  is  one  which  the  legislature  may  legally  impose. 

4.  It  is  recommended  that  the  suggestion  contained  in  the  despatch  of  the  Hon- 
ourable Secretary  of  State  touching  section  1  of  chapter  51,  "of  bridges  and  public  land- 
ings "  be  adopted,  and  that  the  legislature  be  asked  to  amend  the  chapter  so  as  to  limit 
the  authority  of  the  municipalities  to  the  structures  which  are  within  the  authority  of 
the  legislature. 

5.  The  error  in  section  28  of  chapter  53,  "  of  railways "  was  a  pure  inadvertence 
and  should  be  rectified. 

6.  Exception  is  taken  to  chapter  69,  "  of  the  conveying  of  timber  and  lumber  on 
rivers,  and  the  removal  of  obstructions  therefrom,"  though  no  recommendation  is  made 
by  his  Excellency  the  administrator  of  the  government.  Such  being  the  case  it  is  not 
necessary  to  say  more  than  that  in  the  opinion  of  the  undersigned,  the  provisions  of  the 
chapter  in  question  are  strictly  within  the  authority  of  the  legislature. 

7.  It  is  admitted  that  the  chapter  relating  to  the  inspection  of  provisions,  lumber, 
fuel  and  other  merchandise  deals  with  subjects  exclusively  belonging  to  the  federal 
parliament.  It  was  left  in  the  appendix  of  the  Revised  Statutes,  fourth  series,  for 
that  reason.  In  respect  to  the  particular  matters  embraced  in  the  Act  the  parliament 
of  Canada  has  not,  as  the  undersigned  is  advised,  dealt  with  them,  nor  has  there 
been  any  Act  repealing  the  sections  now  embodied  in  the  chapter  under  consideration. 
As  a  consequence  the  provisions  of  said  chapter  are  still  in  force  in  Nova  Scotia.  For 
this  reason  it  was  deemed  proper  that  the  Act  should  appear  in  the  body  of  the 
statutes,  until  it  was  actually  superseded  and  repealed  by  the  federal  parliament. 

8.  Chapter  75,  "  Of  Licenses  for  the  sale  of  Intoxicating  Liquors,"  has  been  re- 
pealed by  the  legislature  of  Nova  Scotia  since  the  promulgation  of  the  fifth  series  of  the 
Revised  Statutes,  and  therefore  it  is  not  necessary  to  deal  with  the  objections  raised  in 
respect  to  it. 

9  and  10.  No  comment  or  remark  is  needed  in  respect  to  the  observations  in  the 
despatch  of  the  Honourable  the  Secretary  of  State  in  paragraphs  9  and  10. 

11,  Exception  taken  to  chapter  86,  "Of  the  Property  and  Civil  Rights  of 
aliens,"  on  the  ground  that  this  is  a  matter  within  the  sole  jurisdiction  of  the  federal 
parliament.  Under  the  British  North  America  Act,  section  91,  it  is  laid  down  that  among 
the  matters  exclusively  under  the  control  of  the  parliament  of  Canada  should  be  "  natura- 
lization and  aliens."  But  it  is  not  clear  that  this  exclusive  jurisdiction  extends  to  the 
control  of  their  property  and  civil  rights  in  the  several  provinces.  The  chapter  in 
question  has  never,  as  the  undersigned  is  advised,  been  distinctly  repealed  or  sought  to 
be  repealed  by  the  federal  parliament,  and  the  undersigned  regrets  that  he  is  unable  to 
concur  in  the  suggestion  that  chapter  86  should  be  repealed  by  the  legislature  of  this 
province. 

12,  13  and  14.  No  remarks  are  considered  necessary  in  respect  of  the  observations 
in  paragraphs  1 2,  1 3  and  1 4. 

15.  Chapter  110  is  no  longer  of  any  value,  for  the  reasons  stated  in  the  despatch 
of  the  Honourable  the  Secretary  of  State,  and  might  properly  be  expunged  from  the 
statutes. 

16.  The  undersigned  has  before  him  the  report  of  26th  jNfarch,  1886,  touching  the 
matter,  "  Of  the  relief  of  Insolvent  Debtors  in  Jail,"  and  has  nothing  to  remark  thereon 
except  that,  in  his  opinion,  great  inconvenience  would  result  if  the  power  to  give  relief 
to  imprisoned  debtors  were  found  to  be  ultra  vires  of  the  provincial  legislatures.  Nor 
indeed  does  there  seem  to  be  any  sound  reason  for  so  holding,  so  far  as  mere  liberation 
from  jail  is  concerned. 

AH  of  which  is  respectfully  submitted. 

J.  W.  LONGLEY. 
16th  November,  1886. 
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Report  of  the  Honourable    the  Minister  of  Justice,  approved  hy    His    Excellency    the 
Governor  General  in  Council  on  the  7th  April,  1887. 

Department  of  Justice,  Ottawa,  30th  March,  1887. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  that  it  appears  from  the  despatch  of  the 
Lieutenant-Governor  of  Nova  Scotia,  and  its  inclosures,  that  his  government  is  reluctant 
to  adopt  the  suggestions  made  by  the  undersigned  in  his  report  of  the  9th  October  hist, 
that  certain  sections  of  chapter  3  of  the  Revised  Statutes  of  Nova  Scotia,  1886,  5th 
series,  should  be  repealed,  because  they  purport  to  confer  powers  on  members  of  the 
provincial  legislature  which  it  is  beyond  the  competence  of  that  legislature  to  confer. 
The  reason  for  such  reluctance  appears  to  be  that  the  Attorney  General  of  the  province 
has  reported  to  his  Honour  that  "  the  reason  for  the  unconsitutionality  of  such  provisions 
have  never  in  his  opinion,  been  clearly  and  convincingly  stated,  and  that  in  his  opinion, 
the  right  of  conferring  privileges,  powers  and  immunities  upon  the  members  and 
committees  of  any  independent  legislature  under  the  British  form  of  government,  should 
be  regarded  rather  as  inherent." 

The  Attorney  General  of  Nova  Scotia  adheres  to  the  views  expressed  in  relation 
to  a  similar  statute,  by  the  Honourable  John  A.  Macdonald,  in  a  report  dated  1st 
September,  1869,  and  dissents  from  those  put  forward  by  the  law  officers  of  Eng- 
land, regarding  that  statute  in  their  opinion,  dated  4th  May,  1869,  and  by  Sir  John  A. 
Macdonald,  then  Minister  of  Justice,  in  his  report  thereon,  dated  the  14th  July,  1869, 
and  by  the  Honourable  Edward  Blake,  then  Minister  of  Justice,  in  his  report  on  the 
Nova  Scotia  statute  (of  which  the  one  in  question  is  a  copy)  dated  the  13th  November, 
1876,  and  by  the  undersigned  in  his  report  of  the  9th  August  last. 

The  Attorney  General  also  indicates  a  wish,  before  advising  the  appeal  of  the 
•clauses  complained  of,  for  further  and  more  cogent  reasons  for  pronouncing  it  unconsti- 
tutional. 

With  a  view  of  obtaining  such,  he  asks  whether  the  point  might  not  be  submitted 
for  fitial  adjudication  to  the  Supreme  Court  of  Canada  1 

The  time  within  which  disallowance  of  the  statute  in  question  might  be  made,  has 
expired,  and  the  undersigned  did  not  advise  the  exercise  of  the  power  in  this  instance 
for  the  reason  stated  in  his  report  of  the  9th  August  last,  that  the  objectionable  pro- 
visions are  but  part  of  one  of  the  chapters  of  the  Revised  Statutes  of  Nova  Scotia,  and 
that  great  public  inconvenience  might  result  from  the  disallowance  of  an  Act  embodying, 
as  it  did,  nearly  all  the  public  law  of  the  province,  and  bringing  into  force  the  Revised 
Statutes. 

The  undersigned  is,  however,  unable  to  advise  that  the  question  as  to  the  power  of 
the  legislature  to  make  such  enactments  as  those  in  question  should  be  submitted  to  the 
Supreme  Court. 

Such  a  course,  he  thinks,  should  only  be  adopted  when  greater  urgency  exists  for  a 
decision  of  the  point  in  dispute,  and  when  greater  doubt  attaches  to  the  objections  to 
the  enactments,  than  can  be  said  to  exist  now  after  the  series  of  concurrent  opinions 
which  had  been  pronounced  regarding  such  provisions,  and  after  the  full  and  repeated 
judicial  examination  which  has  been  given  to  the  point  taken  by  Mr.  John  Sandfield 
Macdonald,  and  relied  on  by  the  Attorney  General  of  Nova  Scotia. 

The  reasons  given  by  the  undersigned  against  the  exercise  of  the  power  of  dis- 
allowance apply  equally  to  other  provisions  of  the  Revised  Statutes  of  Nova  Scotia,  to 
which  attention  was  called  in  his  report  of  the  9th  August  last,  but  in  respect  of  which 
it  seems  that  his  Honour's  government  does  not  feel  disposed  to  adopt  the  suggestions 
>ntained  in  said  report. 

J.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NOVA  SCOTIA— 49th  VICTORIA,  1886. 

(4th  Session,  28th  General  Assembly.) 

Petition  of  Mr.  E.    W.  Plunkett  to  His  Excellency  the  Governor  General,  re  Chapter  1. 
To  His  Excellency  the  Governor  General  of  Canada : 

The  petition  of  Edmund  W.  Plunkett,  of  Brockville,  Ontario,  civil  engineer, 
respectfully  submits  : 

That  your  petitioner  represents  the  proprietors  of  a  majority  of  the  shares  and 
"  A  "  debenture  stock  of  the  Western  Counties  Railway  Company  of  Nova  Scotia  ; 

That  the  government  of  Nova  Scotia,  recently,  in  a  sudden  and  hurried  manner, 
without  notice  to  any  of  the  parties  interested,  and  without  their  consent,  did  introduce 
and  have  passed  by  the  legislature  of  Nova  Scotia  an  Act,  intituled  : 

Chapter  1.  "An  Act  to  authorize  certain  grants  in  aid  of  railways  and  to  provide 
for  the  completion  and  consolidation  of  the  railways  between  Halifax  and  Yarmouth  ;" 

That  said  Act  provides  for  the  expropriation  for  public  purposes,  of  the  property 
and  rights  of  the  Western  Counties  Railway  Company,  and  for  payment  as  compensa- 
tion of  about  one-tenth  of  the  present  value  of  such  property  and  rights,  as  can  be 
abundantly  proved  to  j'-our  Excellency's  satisfaction ; 

That  the  government  of  Nova  Scotia  in  thus  arbitrarily  expropriating  the  com- 
pany's rights  and  property  without  consent,  without  even  an  ordinary  arbitration  to 
determine  value,  and  without  almost  any  compensation,  has  grossly  violated  the 
principles  of  common  honesty  and  justice,  to  say  nothing  of  public  policy  ; 

Wherefore  your  petitioner  humbly  prays  : 

That  your  Excellency  be  pleased  to  suspend  or  cancel  said  Act  in  order  that  a 
great  wrong  may  be  prevented. 

And  your  petitioner  will  ever  pray.  . 

E.  W.  PLUNKETT. 


Supplementary  Petition  of  Mr.   Plunkett  to  His  Excellency  the   Governor   General  re 

Cluxpter  1. 

To  His  Excellency  the  Governor  General  : 

The  supplementary  petition  of  Edmund  Walter  Plunkett,  presently  of  Brockville, 
engineer, — 

Respectfully  represents,  in  addition  to,  and  in  explanation  of  his  former  petition  for 
disallowance  of  an  Act,  recently  passed  Vjy  the  legislature  of  Nova  Scotia,  chapter  1, 
intituled  :  "  An  Act  to  authorize  certain  grants  in  aid  of  railways,  and  to  provide  for 
the  completion  and  consolidation  of  the  railways  between  Halifax  and  Yarmouth  ;" 

That  there  has  been  expended  upon  the  Western  Counties  Railway,  between 
Annapolis  and  Yarmouth,  a  distance  of  about  85  miles,  the  following  amounts,  exclusive 
of  interest : 

Paid  up  shares $  500,800 

do         A  debenture  stock 726,500 

do         B         do        do     325,000 

do         Nova  Scotia  government  subsidy  , 680,000 

do         County  subsidies  for  land  damages,  &c 147,000 

Total $2,378,300 
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That  Mr.  Edmund  Wragge,  C.E.,  a  railway  engineer  of  20  years  Canadian 
experience,  of  recognized  ability  and  character,  made  a  careful  examination  in  1882  of 
the  Western  Counties  Railway  property  at  the  request  of  Sir  Henry  Tyler,  president  of 
the  Grand  Trunk  Railway  of  Canada,  who  was  then  chairman  of  the  Nova  Scotia  Rail- 
way Company ;  this  was  an  English  company  lately  formed  to  purchase,  acquire  and 
consolidate  Nova  Scotian  lines.  Mr.  Wragge's  estimate  of  the  value  of  the  Western 
Counties  Railway  Company's  property  to  the  consolidation  system,  was  £279,000 
sterling,  or  in  round  figures  $1,400,000.  This  sum  did  not  include  the  value  of  the 
Western  Counties  Railway  Company's  interest  in  the  Windsor  Branch  property  trans- 
fen  ed  to  it  by  37  Victoria,  chapter  16,  of  the  Dominion  parliament ;  but  the  value  of 
the  Western  Counties  Railway  Company's  claim  to  the  Windsor  Branch  has  recently 
been  established  by  the  Dominion  government  who,  in  consideration  of  said  company 
settling  that  claim  and  completing  its  line,  have  agreed  to  give  a  subsidy  equivalent  to 
the  net  earning  of  the  branch  until  the  company  gets  possession  in  28  years.  This 
subsidy  capitalized  is  equal  to  $600,000  ; 

That  the  value  of  the  67  miles  of  the  Western  Counties  Railway  in  operation  as 
determined  and  certified  by  Mr.  Wragge  is  about  $20,000  per  mile,  and  can  be  no  less 
than  when  made  up  in  1882,  iis  improvements  have  since  been  made  ; 

That  $20,000  per  mile  according  to  Mr.  Wragge's  certificate  is  well  known  to  be  a 
reasonable  price  fur  an  ordinary  railway  in  operation  in  Nova  Scotia ; 

That  according  to  the  Act  and  agreement  petitioned  against,  no  larger  sum  than 
$7,500  per  mile  can  be  paid  by  the  province  for  the  Western  Counties  Railway,  its 
interest  in  the  Windsor  Branch,  its  lands,  assets  and  property  generally ; 

That  the  commercial  or  dividend  paying  value,  of  a  new,  incomplete,  undeveloped 
railway,  disconnected  from  all  other  railways,  and  cut  off  from  interchange  of  traffic 
with  them,  does  not  form  a  fair  or  reasonable  basis  of  purchase  by  a  government  for 
public  purposes  ;  that  nevertheless  that  basis  has  been  greatly  departed  from  by  the 
provisions  of  the  Act  and  agreement  petitioned  against ;  for  the  Premier  of  the  govern 
ment  of  Nova  Scotia  from  his  place  in  the  legislature  made  on  the  5th  May,  1886,  this 
staten  ent : 

"  I  believe  these  roads  will  earn  more  than  $100,000  at  no  distant  day."  Here 
is  the  admission  of  the  leader  of  the  government  of  a  capital  value  at  no  distant  day 
of  $12,000  per  mile,  which  he  wants  appropriated  for  public  purposes  for  $7,500  per  mile  ; 

That  subsection  e  of  clause  13,  and  subsection  d  of  clause  31,  of  the  agreement 
petitioned  against,  make  the  payment  of  a  larger  amount  than  $7,500  per  mile  for  the 
Western  Counties  Railway  Company's  property  impracticable  under  the  legislation  ;  and 
that  said  sum  of  $7,500  per  mile  provides  only  a  distribution  of  five  cents  per  dollar 
of  principal  and  interest  of  the  company's  just  mortgage  debenture  stock,  secured  on 
its  interest  in  the  Windsor  Branch  property ; 

That  the  power  given  the  Nova  Scotia  government,  in  clause  20  of  the  Act,  to  vest 
the  properties  and  rights  of  the  present  company,  by  mere  proclamation,  and  free  of 
incumbrance,  in  another  company,  befoi'e  payment  or  settlement  has  been  effected,  or 
secured,  or  the  creditors  paid,  or  the  existing  mortgages  satisfied,  is  fatal  to  the  rights 
of  property,  and  leaves  the  owner  no  resource,  as  he  cannot  sue  the  government  of  Nova 
Scotia ; 

That  the  summary  expropriation  of  property  for  provincial  purposes,  at  a  valuation 
arbitrarily  fixed  by  the  government  or  legislation,  without  reference  to  arbitration,  court 
of  assessment,  or  other  lawful  machinery  for  appraising  value,  is  a  violation  of  the 
indefeasible  rights  of  property  and  constitutional  usage ; 

Wherefore  your  petitioner  prays  that  the  Act,  Chapter  1,  intituled  :  "An  Act  to 
authorize  certain  grants  in  aid  of  railways  and  to  provide  for  the  completion  and 
consolidation  of  the  railways  between  Halifax  and  Yarmouth,"  passed  by  the  legislature 
of  Nova  Scotia  at  its  last  session,  may  be  disallowed. 

And  your  petitioner  will  ever  pray. 

E.  W.  PLUNKETT. 

Quebec,  26th  July,  1886. 


I 
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Mr.  J.  W.  Bingay  to  the  Secretary  of  State.' 

Yarmouth,  KS.,  11th  August,  1886. 

Sir, — I  am  instructed  by  the  directors  of  the  Western  Counties  Railway  Company 
to  forward  you  the  inclosed,  viz.  : 

(1.)  Letter  of  R.  G.  Elwes  to  Secretary  W.  C.  R.  Co.,  26th  June,  1886. 

(2.)  Directors'  answer  thereto. 

(3.)  Resolution  of  directors  respecting  disallowance  dated  10th  August,  1886,  and 
passed  on  that  day. 

These  will,  if  necessary,  be  followed  by  a  formal  petition  for  disallowance,  and  are 
intended  to  supplement  the  petition  of  E.  W.  Plunkett  already  filed  in  this  matter. 

While  being  willing  to  make  an  amicable  arrangement,  the  company  strenuously 
objects  to  any  Act  or  Acts  which  expropriate  their  property  without  providing  for 
adequate  compensation,  and  which  were  passed  by  the  legislature  of  Nova  Scotia  at  the 
end  of  a  long  session,  and  without  notice  to,  or  any  opportunity  for  the  company  to 
oppose,  many  various  objectionable  clauses,  several  of  which,  in  the  opinion  of  the  Board, 
are  beyond  the  power  of  the  local  legislature. 

I  have,  &c., 

JAS.  WENT.  BINGAY, 

Secretary  W.  C.  Ry.  Co. 


Letter  oj  Mr.  Elwes  to  Secretary  Western  Counties  Railway  Company. 

LoRNE  House,  Yarmouth,  N.S.,  26th  June,  1886. 

Consolidation  of  the  Western  Railways. 

Dear  Sir, — Referring  to  my  interview  with  your  Board  yesterday  and  to  the 
negotiations  which  are  in  progress  for  the  acquisition  of  your  outstanding  debenture 
stock,  I  now  desire  to  ascertain  from  your  board  whether,  in  the  event  of  those  negotia- 
tions resulting  in  an  amicable  settlement  with  the  debenture  stockholders,  your  directors 
will  be  prepared  to  recommend  your  company  to  assent  to,  and  join  in  the  transfer  of  the 
undertaking  of  the  company,  by  the  government  of  Nova  Scotia,  to  the  Halifax  and 
Great  Western  Railway  Company,  under  the  powers  claimed  by  the  government,  by 
virtue  of  the  agreement  16th  August,  1879. 

I  have,  ttc, 

R.  GERVASE  ELWES, 

M.  Inst.  C.  E. 
(On  behalf  of  the  Halifax  and  Great  Western  Railway  Company.) 


Answer  of  Directors  Western  Counties  Railway  to  Mr.  Elwes. 

Extracted  from  Minutes  of  Directors'  meeting  held  26th  June,  1886.  "That  the 
following  letter  be  sent  to  Mr.  Elwes  "  : — 

Yarmouth,  N.S.,  26th  June,  1886. 

Sir, — The  directors  have  considered  your  letter  of  this  date  and  have  passed  a 
resolution  to  the  effect  that  in  the  event  of  the  negotiations  now  in  progress  for  the 
acquisition  by  your  company  of  the  *'  A "  debenture  stock  resulting  in  an  amicable 
settlement  v/ith  the  holders  before  January,  1887,  and  the  payment  to  the  company 
in  addition,  of  the  sum  of  five  thousand  dollars,  the  directors  will  be  prepared  to  recom- 
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mend  the  company  to  assent  to,  and  join  in  the  transfer  of  the  undertaking  of  the 
company  by  the  government  of  Nova  Scotia  to  the  Halifax  and  Great  Western  Railway 
Co.,  under  the  powers  claimed  by  the  government,  by  virtue  of  the  agreement  of  16th 
August,  1879.  The  directors  wish  to  be  understood  that  the  above  is  made  without 
prejudice  to,  or  waiver  of,  any  legal  or  equitable  rights  of  the  company  or  bondholders 
to  resist  any  attempt,  by  the  government  of  Nova  Scotia  or  others,  to  secure  possession 
or  control  of  the  undertaking  from  the  company  without  their  consent. 

I  have,  &c., 

J  AS.  WENT.  BINGAY, 

Secy.  W.  C.  By.  Co. 


(ExA-act  from  Minutes  of  Directors'  Meeting  Jield  10th  August,  1886.) 

Resolved, — That  the  president  and  secretary  be  instructed  to  petition  his  Excellency 
the  Governor  General  to  disallow  the  whole  or  such  parts  of  the  Acts  of  the  Nova  Scotia 
legislature,  1886,  chaps.  1  and  16,  as  provide  for  the  expropriation  and  acquisition  by  the 
Nova  Scotia  government,  of  the  railways  and  property  of  the  Western  Counties  Railway 
Company,  and  that  the  Hon.  Secretary  of  State  be  notified  that  the  directors,  while  not 
objecting  to  the  charter  of  the  Halifax  and  Great  Western  Railway  Company  and  the 
amicable  acquisition  by  them  of  the  property  and  securities,  and  having  assented  to 
negotiations  between  them  or  their  agents,  and  the  debenture  holders  of  the  Western 
Counties  Railway  Company,  and  others  for  that  purpose,  will  resist  any  attempt  on  the 
part  of  the  government  of  Nova  Scotia  or  other  persons  to  acquire  possession  of  any 
of  the  company's  property,  on  the  condition  contained  in  the  Acts  asked  to  be  disallowed. 


Further  Supplementary  petition  of  Mr.  E.  W .  Plunket  to  His  Excellency  the  Governor 

General,  re  Chapter  1. 

To  His  Excellency  the  Governor  General  of  Canada  : 

The  supplementary  petition  of  Edward  W.  Plunkett,  of  Brockville,  Ontario,  Civil 
Engineer,  huiiibly  showeth, — 

That  your  petitioner  represents  the  proprieters  of  a  majority  of  the  shares  and  "  A  " 
debenture  stock  of  the  Western  Counties  Railway  Company  of  Nova  Scotia. 

That  the  government  of  Nova  Scotia,  in  a  sudden  and  hurried  manner,  without 
their  consent,  introduced  and  procured  to  be  passed  by  the  legislature  of  Nova  Scotia, 
at  the  last  session  thereof,  an  Act,  being  chapter  1  of  the  Acts  of  1886,  and  intituled  : 
"An  Act  to  authorize  certain  grants  in  aid  of  Railways,  and  to  provide  for  the  comple- 
tion and  consolidation  of  the  Railways  between  Halifax  and  Yarmouth." 

So  soon  as  your  petitioner  became  aware  of  the  said  Act,  your  petitioner  presented 
an  humble  petition  to  your  Excellency  for  the  disallowance  of  the  same.  Your  petitioner 
is  desirous  that  the  present  petition  should  be  read  as  supplementary  to  his  said  former 
petition  ; 

In  the  said  Act,  and  the  agreement  made  part  of  the  same,  and  made  substantially 
between  the  Government  of  Nova  Scotia  of  the  one  part,  and  the  joint  stock  association, 
it  is  recited  that  the  said  governn>ent  possesses  certain  powers  of  disposing  of  the 
Western  Counties  Railway  Company,  and  all  its  franchises  (see  section  12  of  the  Act, 
and  the  recital  to  said  agreement). 

The  powers  of  disposition,  if  any  such  exist  (which  your  petitioner  does  not  admit) 
possessed  by  said  government,  are  powers  to  sell  the  said  railway,  said  to  be  contained  in 
a  certain  mortgage  alleged  to  have  been  executed  by  the  Western  Counties  Railway 
Company,  but  which  your  petitioner  is  informed  was  never  executed  by  the  said  railway 
company. 
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By  the  said  Act  and  agreement  the  said  government  agree  with  the  said  joint  stock 
association,  limited,  at  the  request  of  a  certain  company,  in  said  Act  and  agreement 
mentioned,  and  to  be  organized  by  said  joint  stock  association,  limited,  to  put  in  force 
and  exercise  all  statutory  and  other  powers  possessed,  or  to  be  possessed  by  said  govern- 
ment, and  take  all  necessary  steps  so  as  to  acquire  and  hand  over  to  said  last  mentioned 
company,  free  of  all  cost,  except  necessary  expenses  of  transfer,  the  entire  rights, 
property  and  privileges  of  the  Western  Counties  Railway  Company  (see  section  20  of  the 
said  Act  and  subsections  4,  25  and  28  of  the  said  agreement). 

Your  petitioner  submits  that  the  said  agreement  is  contrary  to  equity,  and  if 
carried  out  would  be  a  gross  breach  of  trust  by  the  said  government ;  inasmuch  as 
it  requires  the  said  government  to  exercise  the  said  powers  of  sale  alleged  to  be 
possessed  by  said  government,  not  when  the  said  government  deem  proper  so  to  do, 
but  whenever  requested  so  to  do  by  said  company  to  be  organizecf  as  aforesaid ; 
and  inasmuch  as  it  stipulates  for  the  use  of  the  said  powers  of  sale  for  purposes  col- 
lateral to,  and  entirely  different  from  those  for  which  they  were  created,  that  is  to  say, 
for  the  purpose  of  enabling  the  said  government  to  acquire  the  Western  Counties 
Railway  and  property,  and  to  hand  it  over  as  a  gift  to  said  company  to  be  organized, 
and  not  for  the  purpose  of  enabling  the  said  government  to  sell  the  said  Western. 
Counties  Railway  and  its  property  in  an  open,  fair  and  reasonable  manner  and  so  as  to 
produce  the  highest  possible  price,  as  it  is  the  plain  and  manifest  duty  of  the  said  gov- 
ernment to  do,  if  it  should  determine  to  exercise  said  powers  of  sale. 

Your  petitioner  submits  that  the  said  Act  is  contrary  to  all  sound  principles  of 
legislation  and  ought  to  he  disallowed. 

Wherefore  your  petitioner  humbly  prays  that  your  Excellency  will  be  pleased  to 
disallow  the  said  Act. 

And  your  petitioner  will  ever  pray. 

E.  W.  PLUNKETT. 


Ottawa,  29th  September,  1886. 


Petition  of  Messrs.  Markhy,  Stewart  &  Co.,  to  His  Eaxellency  the  Governor  General,  re 

Chapter  16. 

To  His  Excellency  The  Most  Honourable  Sir  Henry  Charles  Keith  Petty  Fitzinaurice 
Marquis  of  Lansdowne,  Governor  General  of  Canada,  (tc,  &c.,  d;c. 

The  petition  of  the  undersigned,  Messrs.  Markby,  Stewart  &  Company,  of  the 
city  of  London,  England,  Solicitors,  humbly  showeth  : 

That  the  said  Markby,  Stewart  and  Company  are  proprietors  of  forty-five  thou- 
sand three  hundred  pounds  (£45,300)  of  the  "A"  debenture  stock  of  the  Western  Coun- 
ties Railway  Company  of  Nova  Scotia  ; 

That  said  debenture  stock  was  deposited  with  the  government  of  Nova  Scotia  upon 
the  terms  and  conditions  set  forth  in  the  letter  dated  the  sixteenth  of  August,  one 
thousand  eight  hundred  and  seventy-nine,  from  Messrs.  Markby,  Stewart  &  Company's 
duly  authorized  attorney,  F.  Gundry,  to  the  government  of  Nova  Scotia,  and  upon  no 
other  terms  or  conditions  whatever  ;  and  a  true  copy  of  said  letter  is  hereunto  attached 
and  marked  "  X  " ; 

Tliat  the  government  of  Nova  Scotia  rece'ived  said  forty-five  thousand  three  hun- 
dred pounds  (£45,300)  "A"  stock  on  the  terms  of  the  said  Gundry's  said  letter,  and 
have  since  held  it  on  the  said  terms,  and  none  other,  a&  appears  from  the  acknowledg- 
ment of  the  Provincial  Secretary,  dated  the  eighteenth  of  August,  one  thousand  eight 
hundred  and  seventy-nine,  a  copy  of  which  is  hereunto  annexed  and  marked  "  Y  "  ; 
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That  at  the  last  session  of  the  legislature  of  Nova  Scotia,  and  during  the  very 
last  hours  of  its  sitting,  when  many  of  its  members  had  left  for  home,  the  government 
of  the  province  hurriedly  and  improperly,  and  without  notice,  or  any  justification, 
caused  to  be  introduced,  and  passed  an  Act,  49  Victoria,  chapter  16,  respecting  the 
Western  Counties  Railway  Company,  a  copy  of  which  is  hereunto  annexed  ;  and  the 
said  Act  was  assented  to  on  the  eleventh  of  May,  one  thousand  eight  hundred  and 
eighty-six ; 

That  the  agreement  of  sixteenth  of  August,  one  thousand  eight  hundred  and 
seventy-nine,  between  the  Western  Counties  Railway  Company  and  the  govern- 
ment of  Nova  Scotia,  which  is  recited  in,  and  forms  the  basis  of  said  Act  (49 
Victoria,  chapter  16)  makes  no  reference  to,  and  cannot  bind,  the  forty-five 
thousand  three  hundred  pounds  (£45,300)  "A"  stock  belonging  to  Messrs.  Markby, 
Stewart  &  Company,  which  were  deposited  with  the  government,  upon  terms 
absolutely  distinct  and  diflferent  from  those  of  said  agreement,  as  established  by  the 
annexed  letter  ''  Y  "  of  the  Provincial  Secretary,  before  referred  to  ; 

That  notwithstanding,  the  said  forty-five  thousand  three  hundred  pounds  (£45,300) 
"A"  stock,  forms  part  of  the  one  hundred  and  ten  thousand  pounds  (£110,000)  referred 
to  in  clause  one  of  the  said  Act  (49  Vic,  chap.  16),  it  can  be  subject  only  to  the  express 
terms  of  the  deposit,  as  mutually  agreed  to  by  Messrs.  Markby,  Stewart  &  Company's 
attorney,  Mr.  Gundry,  and  the  Provincial  Secretary  ; 

That  in  a  recent  Act,  49  Vic,  chap.  1,  passed  by  the  government  of  Nova  Scotia, 
respecting  provincial  railways — it  is  enacted,  that  the  agreement,  appended  to  said  Act, 
is  approved  and  ratified  and  made  binding  on  the  government.  And  said  agreement  it- 
self in  section  thirty  one  thereof,  subsection  (d),  provides  that  a  sum  not  exceeding  one 
hundred  and  twenty  thousand  dollars,  less  twenty  thousand  dollars  for  debts  due  to  the 
counties,  shall  be  paid  for  the  amicable  acquisition  of  the  Western  Counties  Railway; 

That  said  Act  (49  Vic,  chap.  1)  also  provides  (in  section  nineteen,  subsection  four) 
for  the  assumption,  by  a  new  company,  of  the  "  B  "  debentures  of  the  Western  Counties 
Railway  Company,  guaranteed  by  the  government  of  Nova  Scotia,  and  the  indemnifica- 
tion of  said  new  company  by  the  government,  in  view  of  such  assumption. 

That  in  providing  a  sum  of  money  in  addition  to  the  government  claim  (against  the 
Western  Counties  Railway  Company)  for  acquiring  the  property  as  provided  in  49  Vic, 
chap.  1,  the  government  itself  has  established  the  fact  that  the  property  is  worth  more 
than  its  claim,  and  that  consequently  the  collateral  security  must  be  released ; 

That  the  Act  (49  Vic,  chap.  16)  is  unjust,  tyrannical  and  unconstitutional  in 
authorizing  the  violation  of  the  agreement  contained  in  the  annexed  letter  of  the 
eighteenth  of  August,  one  thousand  eight  hundred  and  seventy-nine,  of  the  provincial 
secretary,  and  in  empowering  a  single  individual  member  of  the  government  to  dispose  of 
private  property  as  in  sections  three  and  four  of  said  Act,  on  any  terms  whatever  that 
he  may  arbitrarily  decide  upon  ;  and  in  face  of  the  fact  that  the  said  property  does  not 
belong  to  the  government  of  Nova  Scotia — but  can  only  be  held  as  collateral  for  a  debt, 
more  than  liquidated  by  the  property  itself,  as  arranged  and  settled  by  49  Vic,  chap.  1, 
as  aforesaid  ; 

Wherefore,  your  petitioners  humbly  pray  that  your  Excellency  may  be  pleased  to 
disallow  the  said  Act,  49  Vic,  chap.  16,  passed  by  the  legislature  of  Nova  Scotia. 


MARKBY,  STEWART  &  CO., 

Solicitors,  59  Coleman  Street,  London, 
By  GoRMULLY  &  Sinclair,  their  Attorneys. 
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"X" 

Bank  of  Montreal,  Halifax,  N.S.,  16th  Aug.,  1879. 

Dear  Sir, — In  compliance  with  instructions  received  from  Messrs.  Markby,  Stewart 
&  Co.,  of  London,  England,  I  beg  to  hand  you  herewith  scrip  for  forty-five  thousand 
three  hundred  pounds,  sterling,  of  "  A  "  debenture  stock  of  the  Western  Counties  Rail- 
way Company  of  Nova  Scotia.  This  scrip  is  made  out  in  your  name,  as  Provincial 
Secretary,  and  is  to  be  held  by  you  as  collateral  security  for  the  provincial  guarantee  of 
fifty  thousand  pounds,  sterling,  of  "  B  "  debenture  stock  of  the  said  company. 

It  is  to  be  understood  that  when  the  time  arrives  for  the  surrender,  by  the  Nova 
Scotia  government,  of  the  accompanying  scrip  of  forty-five  thousand  three  hundred 
pounds,  sterling,  by  reason  of  a  release  of  the  provincial  guarantee,  a  substitution  of 
other  security,  or  any  other  cause  whatever,  then  the  forty-five  thousand  three  hundred 
pounds,  sterling,  collateral  stock,  now  deposited  with  you,  will  be  duly  re  transferred 
and  delivered  to  Messrs.  Markby,  Stewart  &  Co.,  by  you. 

Please  acknowledge  receipt  of  scrip  and  confirm  above. 

Yours  truly, 


F.  GUNDRY, 

Manager. 


The  Hon.  S.  H.  Holmes, 

Provincial  Secretary. 


■y"  " 


Halifax,  18th  Aug.,  1879. 

Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  of  the  16th  inst., 
inclosing  scrip  for  forty-five  thousand  three  hundred  pounds,  sterling,  of  "  A  "  debenture 
stock  of  the  Western  Counties  Railway  Company  of  Nova  Scotia,  and  in  reply  beg  to 
say  that  the  same  is  received  and  held  by  the  government  of  Nova  Scotia  in  terms  of 
your  letter  above  referred  to. 

I  have,  tfec, 

S.  H.  HOLMES, 
To  F.  GuNDRY,  Esq.,  Provincial  Secretary,  K.S. 

Manager  Bank  of  Montreal,  Halifax. 
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Supplementary  Petition  of  Messrs.  Marlchy,  Stewart  (t  Co.,  to  His  Excellency  the  Governor 

General,  re  Chapter  16. 

To  His  Excellency  the  Most  Honourable  Sir  Henry  Keith  Petty  Fitzmaurice,  Marquis  of 
Lansdowne,  Governor  General  of  Canada,  d'c,  (fcc,  &c. 

The  supplementary  petition  of  the  undersigned,  Messrs,  Markby,  Stewart  &  Co., 
London,  England,  solicitors,  humbly  showeth  : 

That  your  petitioners  are  the  proprietors  of  a  sum  of  forty-five  thousand  three 
hundred  pounds  sterling  of  the  "A"  debenture  stock  of  the  Western  Counties  Railway 
Company  of  Nova  Scotia,  authorized  to  be  issued  under  chapter  sixty -four  of  the  Nova 
Scotia  Act  of  1879  ; 

The  said  debenture  stock  was  deposited  by  your  petitioners  with  the  government 
of  Nova  Scotia  upon  the  terms,  conditions  and  agreements  set  forth  in  the  letter  dated 
16fch  August,  1879,  from  your  petitioners' duly  authorized  attorney,  F.  Gundry,  to  the 
government  of  Nova  Scotia,  and  upon  no  other  terms,  conditions  or  agreements  what- 
ever ;  a  true  copy  of  such  letter  is  hereunto  annexed  and  marked  "  X  " ; 

That  the  government  of  Nova  Scotia  received  and  accepted  the  said  forty-five 
thousand  three  hundred  pounds  *'  A  "  debenture  stock  on  the  terms,  conditions  and 
agreements  contained  in  the  said  letter,  as  fully  appears  from  the  letter  of  the  Provincial 
Secretary  in  reply  thereto,  dated  the  18th  August,  1879,  a  copy  of  which  is  hereunto 
annexed  and  marked  "  Y,"  and  have  since  held  the  said  stock  on  said  terms,  conditions 
and  agreement  and  no  other  ; 

That  at  the  last  session  of  the  legislature  of  Nova  Scotia,  and  during  the  very  last 
hours  of  its  sittings,  when  many  of  its  members  had  left  for  home,  the  government  of 
the  said  province  of  Nova  Scotia  hurriedly  and  improperly  and  without  the  knowledge 
of,  and  without  any  notice  to  your  petitioners  caused  to  be  introduced  and  passed  by 
the  legislature  of  Nova  Scotia,  the  Act  49  Vic,  chap.  16,  intituled  :  "  An  Act  respect- 
ing the  Western  Counties  Railway  Company,"  a  copy  of  which  said  Act  was  and  is 
annexed  to  your  petitioners'  original  petition  herein  transmitted  to  your  Excellency  on 
the  third  day  of  August,  A.D.  1886. 

That  the  said  forty-five  thousand  three  hundred  pounds  sterling  "  A  "  debenture 
stock  belonging  to  your  petitioners,  is  part  of  the  one  hundred  and  ten  thou.sand  pounds 
sterling  of  debenture  stock  of  the  eastern  division  of  the  said  railway  in  the  said  Act 
mentioned  ; 

That  by  said  Act  the  Provincial  Secretary  it  authorized  to  sell,  and  to  sell  by  pub- 
lic auction  or  private  sale,  without  any  notice  to  your  petitioners,  the  whole  of  the  one 
hundred  and  ten  thousand  pounds  sterling  of  the  debenture  stock  of  the  eastern  division, 
which  as  before  mentioned  includes  the  said  forty-five  thousand  three  hundred  pounds 
"  A  "  debenture  stock  belonging  to  your  petitioners  ; 

That  by  the  said  Act  the  Provincial  Secretary  though  himself  directed  to  be  the 
seller  of  the  debenture  stock,  is  hereby  authorized  also  to  buy  the  same  ; 

That  your  petitioners  are  nowhere  named  or  referred  to  in  said  Act,  nor  is  it  any- 
j  where  mentioned  in  the  said  Act  that  your  petitioners  are  the  owners  of,  or  interested 
^^^  in,  the  said  forty-five  thousand  three  hundred  pounds  sterling  "  A  "  debenture  stock,  or 
^^Kthat  the  said  forty-five  thousand  three  hundred  pounds  "A"  debenture  stock  is  included 
^^Hin,  or  forms  part  of  the  one  hundred  and  ten  -thousand  pounds  sterling  debenture  stock 
^^^B thereby  authorized  to  be  sold  ;  but  on  the  contrary,  the  said  Act  on  its  face  purports 
^^■merely  to  confirm  a  certain  agreement  in  said  Act  mentioned,  and  dated  the  16th  day 
^■of  August,  A.D.  1879,  and  made  between  Her  Majesty  the  Queen  and  the  Western 
^^  Counties  Railway  Company ; 

In  the  said  Act  it  is  not  alleged  that  your  petitioners  are  parties  to  said  agreement, 
and  the  fact  is  that  petitioners  are  not  parties  to,  or  bound  by  said  agreement,  if  any 
such  exists ; 
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That  in  the  Act  passed  by  the  said  legislature  at  the  same  session^  being  the  Act 
49  Vic,  chap.  1  (a  copy  whereof  was  annexed  to  your  petitioners  said  former  petition),  it 
is  enacted  that  a  certain  agreement,  appended  to  said  Act,  is  thereby  approved  and 
ratified,  and  made  binding  on  the  government.  And  the  said  last  mentioned  agreement 
itself,  in  section  3  thereof,  subsection  "  d"  provides  that  a  sum  not  exceeding  one  hundred 
and  twenty  thousand  dollars,  less  twenty  thousand  dollars  for  debts  due  the  counties, 
shall  be  paid  for  the  amicable  acquisition  of  the  Western  Counties  Railway. 

That  said  Act  49  Vic,  chap.  1,  also  provides  in  section  19,  subsection  4,  for  the 
assumption  by  a  new  company  of  the  "  B  "  debenture  stock  of  the  Western  Counties 
Railway  Company,  by  the  government  of  Nova  Scotia,  and  the  indemnification  of  the 
said  new  company  by  the  government,  in  view  of  such  assumption ; 

That  in  stipulating  that  a  sum  of  money  in  addition  to  the  existing  claims  should 
be  paid  to  the  Western  Counties  Railway  Company  for  acquiring  its  property  as  pro- 
vided in  49  Vic,  chap.  1,  the  government  of  Nova  Scotia  itself  established  the  fact  that 
the  property  of  the  said  company  is  worth  more  than  the  claims  against  it,  and  that 
consequently,  the  collateral  security  held  by  the  said  government,  even  if  still  valid, 
which  your  petitioners  do  not  admit,  would  not  in  any  case  require  to  be  resorted  to  ; 

That  even  assuming  that  the  government  of  Nova  Scotia  by  their  dealings  with  the 
Western  Counties  Railway  and  otherwise,  have  not  yet  discharged  and  released  the  lien 
on  the  said  forty-five  thousand  three  hundred  pounds  sterling  "  A "  debenture 
stock  of  your  petitioners,  created  and  defined  by  the  letter  aforesaid,  yet  the  government 
holds  security  from  the  Western  Counties  Railway  Company  amply  sufiicient  to  protect 
the  said  government  from  all  liability  and  loss  on  the  guarantee  executed  by  it  for  the 
said  Western  Counties  Railway  Company,  and  ought  in  fairness  and  justice  to  resort  to 
such  security  before  attempting  to  realize  on  your  petitioners'  said  property  ; 

That  from  a  perusal  of  the  said  Act,  49  Vic,  chap.  1,  it  manifestly  appears  that 
the  government  of  Nova  Scotia  does  not  intend  to  realize  on  the  Western  Counties 
Railway  and  the  other  securities  held  by  said  government,  and  is  bound  and  intends  to 
transfer  said  Western  Counties  Railway  to  the  company  in  said  chapter  one,  referred 
to  ; 

Your  petitioners  humbly  submit  that  the  said  Act,  49  Vic,  chap.  16,  is  unjust, 
unconstitutional  and  contrary  to  sound  principles  of  legislation,  inasmuch  as  the  said 
Act  passed  without  the  knowledge  and  consent  of,  and  without  any  notice  to,  your 
petitioners,  changes  the  terms  of  the  solemn  contract  entered  into  between  the  said 
government  and  your  petitioners  at  the  time  of  the  deposit  of  the  said  forty-five  thou- 
sand three  hundred  pounds  sterling  "A"  debenture  stock,  as  contained  in  said  letters 
of  the  sixteenth  and  eighteenth  of  August,  A.D.  1879,  and  on  the  faith  of  which  your 
petitioners  gave  up  possession  of  the  said  debenture  stock,  and  inasmuch  as  the  said  Act 
passed  without  the  knowledge  or  consent  of,  and  without  any  notice  to  your  petitioners, 
attempts  to  add  a  summary  power  of  sale  and  other  powers  of  a  very  oppressive  and 
arbitrary  character  to  the  solemn  contract  entered  into  between  the  said  government 
and  your  petitioners  as  aforesaid,  and  in  reliance  upon  which  your  petitioners  were 
induced  to  deposit  with  the  said  government  the  said  debenture  stock  ; 

Your  petitioners  for  the  reasons  aforesaid  humbly  submit  that  the  said  Act,  49 
Vic,  chap.  1,  passed  in  the  manner  and  with  the  objects  and  purposes  aforesaid,  is 
opposed  to  every  sound  principle  of  legislation  and  should  be  disallowed  by  your 
Excellency. 

Wherefore  your  petitioners  humbly  pray  that  your  Excellency  may  be  pleased  to 
disallow  the  Act  forty-nine  Victoria,  chapter  sixteen,  passed  by  the  legislature  of  Nova 
Scotia. 

MARKBY,  STEWART  ik  CO. 


Solicitors,  57  Coleman  St.,  London. 
By  GoRMULLY  tfe  Sinclair  their  Attorneys. 
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Petition  of  Mrs.  Maria  Kearney,  tvith  respect  to  Chajyter  5. 

To  His  Excellency  Henry  diaries  Keith  Fitzmaurice,  Marquis  of  Lansdowne,  Governor 
General  of  Canada : 

The  petition  of  Maria  Kearney,  of  Dartmouth,  in  the  county  of  Halifax,  and 
province  of  Nova  Scotia,  widow,  humbly  showeth  : 

That  an  Act  of  the  legislature  of  Nova  Scotia  was  passed  on  the  11th  diy  of  May, 
1886,  chapter  5,  intituled  :  "  An  Act  respecting  Public  Charities,"  the  fourth  and  iifth 
sections  of  which  were  intended  chiefly  to  prevent  your  petitioner  from  recovering  the 
lands  described  as  Lot  1  in  the  schedule  to  said  Act,  and  to  destroy  her  title  thereto 
without  making  any  provision  for  compensation.  This  land  was  devised  by  your  peti- 
tioner's father,  Andrew  McMinn,  to  your  petitioner's  mother  during  her  life,  and  after- 
wards to  any  child  or  chilJren  the  testator  might  have  by  his  then  marriage,  and  as  he 
had  no  children  by  such  marriage  but  your  petitioner,  who  was  born  after  the  execution 
of  the  testator's  will,  it  rightfully  belonged  to  your  petitioner  on  the  death  of  her 
mother,  which  took  place  in  1881.  It  is  true,  certain  proceedings  took  place  in  the 
chancery  court  of  Nova  Scoti*,  and  the  property  was  sold  under  these  proceedings,  and 
bought  in  by  the  plaintiff  in  that  suit,  but  their  validity  is  disputed  on  many  grounds, 
among  which  are  :  that  the  chancery  court  had  no  jurisdiction  ;  that  the  order  of  sale 
did  not  bind  your  petitioner,  who  was  then  a  mere  infant,  and  whose  title  or  right  to 
the  property  was  not  set  forth  in  the  bill,  but  fraudulently  suppressed  and  kept  con- 
cealed from  the  court  from  the  inception  of  the  proceedings  to  their  close,  and  that  the 
plaintiff,  who  was  also  administratrix  in  that  suit,  could  not  purchase  the  property  for 
herself,  but  that  such  purchase  would  be  either  void,  or  make  her  a  trustee  for  your 
petitioner,  and  that  the  character  of  a  trust  would  be  impressed  upon  the  property  in 
the  hands  of  every  succeeding  purchaser,  not  purchasing  from  or  with  the  consent  of 
your  petitioner. 

Under  these  circumstances  an  ejectment  suit  was  brought  in  1882  by  your  peti- 
tioner and  her  husband,  who  has  since  died,  to  recover  this  land  from  the  parties  in 
possession,  who  claimed  to  hold  it  for  the  provincial  government  under  section  47  of 
chapter  36,  of  the  4th  series  of  the  Revised  Statutes  of  Nova  Scotia,  and  on  other 
grounds.  The  supreme  court  of  Nova  Scotia,  before  which  the  case  was  argued, 
decided  adversely  to  your  petitioner  on  the  merest  technical  ground,  viz.,  that  the  legal 
title  was  outstanding  in  a  former  mortgagee,  though  the  mortgage  had  been  fully  paid 
off  forty  years  previously.  An  appeal  from  the  decision  was  taken  to  the  Supreme 
Court  of  Canada,  and  the  judgment  of  the  supreme  court  of  Nova  Scotia  was  there 
upheld,  chiefly  on  the  ground  that  the  47th  clause  of  chapter  36  of  the  Revised  Statutes 
of  Nova  Scotia  transferred  the  title  to  the  defendants.  Your  petitioner  and  her  counsel 
being  dissatisfied  with  the  judgment,  caused  a  petition  to  be  filed  in  the  Privy  Council  of 
England  for  special  leave  to  appeal  from  this  judgment,  but  in  the  event  of  special 
leave  to  appeal  being  denied,  or  the  case  being  decided  by  the  Privy  Council  on  any 
technical  ground,  your  petitioner  submits  that  she  should  not  be  precluded  by  special 
legislation  from  bringing  another  action  or  actions,  to  have  her  claim  to  tiiis  property 
disposed  of  upon  its  merits,  of  which  right  she  would  be  deprived  if  the  4th  and  5th 
sections  of  the  Act  first  above  mentioned  should  become  law.  Though  there  is  a  pro- 
vision in  this  Act  that  it  shall  not  apply  so  as  to  interfere  with  your  petitioner  in  case 
the  special  leave  to  appeal  applied  for  shall  be  allowed,  the  application  is,  notwithstand- 
ing, strenuously  opposed  by  the  local  government,  and  at  their  instance  the  application 
was  postponed  by  the  Judicial  Committee  of  the  Privy  Council  from  its  last  sittings  to  its 
next  sittings,  and  counsel  are  engaged  with  instructions  to  offer  every  opposition  to  said 
appeal,  and  it  may  be  defeated  on  some  technical  ground  aside  from  the  merits,  as  it 
was  in  the  court  of  Nova  Scotia,  or  because  it  does  not  come  within  the  rules  upon 
which  appeals  are  granted  in  the  Privy  Council. 

Your  petitioner  has  already  expended  large  sums  of  money  to  recover  this  property, 
yet  if  defeated  in  her  application  for  special  leave   to  appeal  she  is  prepared  to  pay  the 
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defendant's  costs  before  instituting  another  suit,  and  as  her  claim  is  not  vexatiously  but 
legitimately  prosecuted,  and  as  it  would  be  against  natural  justice  to  legislate  her  out  of 
her  property  without  compensation,  she  most  humbly  submits  that  the  fourth  and  fifth 
sections  of  said  Act  should  be  disallowed  by  your  Excellency. 

Your  petitioner  further  submits  that  the  legislature  of  Nova  Scotia  never  before 
this  occasion  specially  appropriated  private  property,  without  providing  for  an  equiva- 
lent, and  even  in  such  cases  not  without  notice  to  the  owner  to  show  cause  against  the 
appropriation  before  a  committee  of  the  assembly  or  otherwise,  whether  this  happened 
from  a  belief  that  the  legislature  had  not  the  power  to  act  otherwise,  or  whether  the 
practice  for  more  than  a  hundred  years  binds  the  legislature,  or  has  become  part  of  the 
constitutional  law  of  Nova  Scotia,  your  petitioner  is  unable  to  say,  but  she  most  humbly 
submits  that  it  ought  to  weigh  as  a  strong  argument  in  the  exercise  of  your  Excellency's 
prerogative,  in  preventing  an  act  against  natural  justice. 

Your  petitioner  annexes  hereto  a  printed  copy  of  said  Act  and  humbly  states  that 
in  consequence  of  the  absence  from  the  province  of  her  solicitor  and  it  not  having  come 
to  her  knowledge  that  such  an  Act  was  passed  until  a  day  or  two  ago,  she  was  unable 
sooner  to  present  a  petition  with  reference  thereto. 

Your  petitioner,  therefore,  humbly  prays  that  your  Excellency  may  refuse  your 
assent  to,  or  disallow  the  said  Act,  or  the  4th  and  5th  clauses  thereof,  with  that  part  of 
the  schedule  describing  this  property. 

And  your  petitioner  will  ever  pray,  &c.  MARIA  KEARNEY. 

An  Act  respecting  Public  Charities. 

Fourth  Clause. — The  Nova  Scotia  hospital  for  the  insane  at  Dartmouth,  and  all 
the  real  and  personal  property  and  assets  of  the  commissioners  of  public  charities  in 
respect  of  or  in  connection  with  the  said  provincial  hospital  for  the  insane  shall  on  the 
1st  day  of  July,  1886,  vest  in  Her  Majesty  the  Queen,  her  heirs  and  successors,  repre- 
sented in  this  behalf  by  the  commissioner  of  public  works  and  mines. 

Fifth  Clause. — To  remove  doubts  as  to  the  title  or  othei"wise,  and  for  greater  cer- 
tainty, but  not  so  as  to  restrict  the  generality  of  the  foregoing  section,  it  is  hereby 
declared  and  enacted  that  the  lands  mentioned  in  the  schedule  to  this  Act  were,  under 
chapter  16  of  the  Acts  of  1878,  entitled  :  "An  Act  to  establish  a  Board  of  Commis- 
sioners of  Public  Charities,"  duly  vested  in  said  commissioners  of  public  charities,  and 
that  the  commissioners  of  public  charities  had  a  good,  sure,  perfecff  and  indefeasible 
estate  of  inheritance  in  fee  simple  in  the  said  lands,  both  at  law  and  in  equity,  freed 
and  absolutely  discharged  of  and  from  all  claims  whatsoever,  and  that  the  said  lands  on 
the  1st  day  of  July,  1886,  shall  vest  in  Her  Majesty,  her  heirs  and  successors,  repre- 
sented in  this  behalf  by  the  commissioner  of  public  works  and  mines,  in  fee  simple,  and 
the  deeds  and  proceedings  mentioned  in  said  schedule,  by  means  of  which  said  lands 
were  acquired  or  transferred,  are  hereby  confirmed  and  made  valid.  Nothing  herein 
contained  shall  prejudice  the  rights  of  the  parties  in  the  suit  of  Kearney  against  Creel- 
man,  decided  in  the  Supreme  Court  of  Nova  Scotia  and  in  the  Supreme  Court  of  Canada 
in  case  of  an  appeal  to  the  Judicial  Committee  of  Her  Majesty's  Privy  Council. 

His  Honour  tlie  Lieutenant-Governor  to  the  Hon.  tlie  Secretary  of  State. 

Government  House,  Halifax,  N.S.,  29th  November,  1886. 

Sir, — Referring  to  my  letter  of  the  9th  of  November  last,  in  which  I  stated 
that  the  members  of  my  government  had  under  their  consideration  several  despatches 
relative  to  petitions  to  his  Excellency  the  Governor  General  praying  for  the  disallowance 
of  certain  Acts  (chapters  1,  5  and  16)  of  the  legislature  of  1886,  I  have  now  the 
honour  to  forward  herewith,  copies  of  the  Attorney  General's  reports  thereon,  and  a 
certified  copy  of  the  minute  of  council  relative  thereto  approved  by  me. 

I  have,  etc. 

M.  H.  RICHEY, 

Lieutenant-Governor. 
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CAP.   1. 

Extract  from  the  Hon.  the  Attorney  General's  Report    approved   hy    His    Honour    the 
Lieutenant-Governor  in  Council  on  the  26th  day  of  November,  1886. 

Re  petitions  of  E.  W.  Plunkett,  Messrs.  Markby,  Stewart  &  Co.,  and  the  Western 
Counties  Railway  Company,  praying  His  Excellency  the  Governor  General  to 
disallow  certain  Acts  of  the  legislature  of  Nova  Scotia,  passed  at  the  last  session. 

The  undersigned  has  had  submitted  to  him  the  petition  of  E.  W.  Plunkett  and 
uppLementary  petition  of  the  same  party,  praying  his  Excellency  the  Governor 
General  to  disallow  chapters  1  and  16  of  the  Acts  of  Nova  Scotia,  1886.  Also  the 
petition  of  Markby,  Stewart  &  Co.,  and  the  resolution  and  communication  of  the 
directors  of  the  Western  Counties  Railway  Company  of  like  purport,  which  have  been 
forwarded  to  his  Honour  the  Lieutenant-Governor  by  the  Honourable  the  Secretary  of 
State. 

The  memorials  and  documents  referred  to  contain  mucli  that  is  irrelevant,  and  as 
all  are  substantially  the  same  in  their  representations  and  objects,  it  is  scarcely  necessary 
to  follow  all  the  statements  therein  contained,  in  detail.  A  general  statement  of  the 
case  is  sufficient  for  a  proper  view  of  the  action  of  the  government  and  legislature  of 
this  province  in  respect  to  the  Acts  complained  of. 

The  Western  Counties  Railway  is  an  enterprise  which  was  subsidized  by  the 
Igislature  of  Nova  Scotia.  In  1872  the  legislature  voted  150,000  acres  of  Crown 
lands  and  a  cash  subvention  of  $30,000  a  year  for  twenty  years,  for  a  railway  from 
Annapolis  to  Yarmouth.  In  1874  the  legislature  changed  this,  on  condition  that  Digby 
town  should  be  included  in  the  route,  to  a  subsidy  of  $6,000  per  mile  and  150,000  acres 
of  Crown  lands. 

The  Western  Counties  Railway  Company  entered  into  a  contract  with  the 
government  under  this  Act;  and  agreed  to  construct  the  whole  line  in  consideratiMi  of 
this  subsidy. 

In  1875  the  legislature  granted  an  additional  subsidy  of  $2,000  per  mile  to  this 
railway,  without  any  consideration  save  a  desire  to  secure  the  early  construction  of  the 
work. 

By  a  liberal  interpretation  of  the  contract,  and  the  legislation  providing  these 
subsidies,  the  whole  of  the  government  cash  subsidy  was  paid  out  before  a  mile  of  road 
was  fully  completed,  and  work  ceased  about  the  latter  part  of  1876. 

No  further  progress  was  made  in  this  work  until  1879,  when  the  government  and 
legislature  again  came  to  the  rescue.  By  the  scheme  of  1879,  the  company  was  to  call 
in  the  issue  of  $280,000  of  first  debenture  bonds,  and  to  substitute  an  issue  of  first 
debenture  sfock  as  follows  : — 

(a.)  £90,000  of  "B"  del)enture  stock,  which  was  to  be  a  first  lien  on  the  gross 
receipts  of  the  Western  Division,  after  paying  working  expenses. 

(b.)  £210,000  of  "A"  debenture  stock,  which  was  to  form  a  second  lien  on  the 
Western  Division,  and  a  first  lien  on  the  Eastern  Division  of  che  railway,  which  latter 
division  is  declared  to  be  the  Windsor  Branch,  so  called. 

The  legislature  authorized  the  government  to  guarantee  the  interest  on  a  portion 
of  these  bonds  sufficient  to  complete  and  equip  the  line  between  Digby  and  Yarmouth. 
Under  the  authority  of  this  legislation,  the  company  issued  the  two  classes  of  debenture 
stock,  namely  :  £90,000  "  B  "  debentures,  and  £210,000,  "  A  "  debentures,  and  entered 
into  an  agreement  with  the  government  of  Nova  Scotia  (See  Journals,  1880,  Appendix 
No.  7).     The  leading  provisions  of  this  agreement  are  as  follows  : — 

The  government  were  to  guarantee  the  interest  at  the  rate  of  five  per  cent  on 
£50,000  of  the  "  B  "  debenture  stock,  in  order  to  raise  money  for  the  completion  of  the 
road  between  Digby  and  Yarmouth,  and,  by  a  special  clause  in  the  agreement,  an 
additional  sum  of  £5,000,  was  to  be  guaranteed  to  meet  pressing  demands  upon  the 
Company,  £55,000,  in  all. 
35 
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The  company  was  to  deposit  with  the  government  as  security  for  this  guarantee, 
£110,000  of  the  "  A  "  debenture  stock,  and  .£40,000  of  the  "B"  debenture  stock.  It 
also  bound  itself  to  complete,  equip  and  continuously  operate  the  line  between  Digby 
and  Yarmouth,  to  maintain  a  daily  steam  ferry  between  Digby  and  Annapolis,  to  pay 
the  interest  on  the  bonds  guaranteed  by  the  government,  and  to  pay  the  municipalities 
of  Annapolis  and  Digby,  interest  at  the  rate  of  seven  per  cent  on  the  amount  paid  for 
right  of  way  on  the  portion  between  Annapolis  and  Digby  remaining  uncompleted,  until 
the  same  was  finished. 

It  was  stipulated  by  way  of  remedy,  that  if  the  interest  was  not  paid  on  the 
debenture  stock  guaranteed  by  the  government,  the  government  should  have  the  right 
to  sell  all  or  any  part  of  the  securities  in  its  possession,  and  also  to  sell  the  western 
division  of  the  company's  I'ailway  without  foreclosure.  And  the  company  bound  itself 
to  make  valid  any  instrument  or  conveyance  which  the  government  might  make  in 
pursuance  of  this  power. 

After  that  agreement  was  entered  into  the  government  guaranteed  the  interest 
on  ^£55,000,  to  enable  the  company  to  carry  out  its  undertaking.  The  .£110,000,  of 
deljenture  stock  was  duly  deposited  with  the  government,  and  also  £40,000,  of  "  B "' 
debenture  stock.  The  line  between  Digby  and  Yarmouth  has  been  so  far  completed 
as  to  be  open  for  traffic  and  passengers.  But  the  company  has  entirely  failed  to  fulfil 
its  obligation  to  pay  the  interest  on  the  guaranteed  debenture  stock,  and  the  government 
have  p.aid  interest  every  year  since  the  guaranteed  stock  was  issued  and  sold.  Neither 
has  the  company  paid  the  interest  to  the  municipalities  of  Annapolis  and  Digby  as 
agreed.  A  large  sum  of  money  is  now  due  from  the  company  to  the  government  for 
accrued  interest,  which  the  government  have  paid  for  several  years. 

Such  is  the  present  position  of  the  relations  between  the  government  and  the 
company.  The  company  is  in  default,  and  the  government  have  the  right  to  exercise 
the  powers  conferred  by  the  agreement  of  16th  August,  1879. 

Recognizing  that  the  existing  conditions  of  railway  communication  between 
Halifax  and  Yarmouth  is  now  satisfactory,  and  that  it  was  in  the  public  interest  that 
there  should  be  one  completed  and  consolidated  railway  under  one  management,  the 
government  entered  into  an  agreement  with  the  Joint  Stock  Association  looking  to  that 
end,  and  said  agreement  is  embodied  in  chapter  1  of  the  Act  of  1886.  In  that  agree- 
ment, the  government  undertake  to  exercise  their  powers  for  the  acquisition  of  the 
Western  Counties  Railway,  for  the  purpose  of  securing  the  consolidation.  These  are 
powers  acquired  by  agreement  with  the  company,  and  which  the  company  is  estopped 
from  calling  in  (juestion  in  any  form. 

But  it  will  be  noted  that  in  the  scheme  for  consolidation  embodied  in  the  Acts  of 
1886,  chapter  1,  it  is  provided  that  compensation  to  the  extent  of  $120,000  may  be  given 
for  private  interests  in  the  "Western  Counties  Railway.  This  is  purely  a  gratuity,  as 
there  is  no  legal  or  moral  obligation  resting  upon  the  government  to  advance  one 
farthing  additional  to  the  company.  The  government  stand  in  the  exact  position  of  a 
mortgagee,  whose  mortgagor  has  made  default.  But  so  anxious  are  the  government  to  deal 
liberally  with  the  company,  that  they  have  procured  the  assent  of  the  legislature  to  a 
provision  giving  them  power  to  appropriate,  out  of  moneys  to  be  raised  on  the  scheme, 
$120,000,  to  be  paid  to  those  having  interests  in  the  company,  in  the  event  of  an  amic.ible 
acquisition  being  agreed  upon. 

So  far  from  the  Western  Counties  Railway  Company,  or  Markby,  Stewart  ct  Co.,  or 
any  person  holding  any  preferential  stock  of  the  company,  petitioning  against  the  dis- 
allowance of  chapter  1,  they  should  recognize  it  as  an  excess  of  liberality  which  they 
have  no  right  to  demand,  and  no  reason  to  expect. 

A  number  of  statements  are  made  in  the  several  memorials  before  me,  which  re- 
quire only  a  passing  reference. 

Objection  is  made  to  the  late  time  at  which  chapter  16  passed  the  legislature,  and 
that  it  was  rushed  through.  It  is  submitted  that  in  a  question  of  disallowance  such 
matters  are  not  relevant.  Every  free  parliament  is  a  judge  of  its  own  procedure.  The 
sole  question  involved  is  the  constitutionality  of  the  Act,  or  the  constitutional  authority 
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of  the  legislature  to  pass  it.  Whether  it  is  introduced  early  or  late  in  the  session,  or 
whether  or  not  parties  likely  to  be  effected  by  it  had  notice,  seems  to  be  in  no  way 
pertinent.  At  all  events  the  Western  Counties  Railway  Company  is  not  in  a  position 
to  call  in  question  the  legislation,  because  it  only  seeks  to  carry  out  and  effectuate  the 
agreement  of  1879,  and  by  section  14  of  said  agreement  it  is  covenanted  that  the  right 
of  the  government  shall  be  protected  and  secured  by  such  legislation  as  may  be  neces- 
sary to  carry  out  and  effectuate  said  agreement. 

Regarding  Mr.  Plunkett's  several  statements  it  is  enough  to  say,  that  he  has  fur- 
nished no  evidence  of  his  right  to  speak  in  the  name  of  any  person  save  himself,  and 
the  government  are  advised  that  he  is  but  a  trifling  holder  of  stock  of  any  kind  of  the 
company.  His  remarks  about  the  value  of  the  Western  Counties  Railway  are  prepos- 
terous, and  not  entitled  to  a  moment's  consideration.  Since  the  road  between  Digby 
and  Yarmouth  was  completed,  it  has  never  paid  more  than  ordinary  working  expenses. 
There  is  the  best  indication  that  it  has  been  unable  to  pay  working  expenses  and 
maintain  the  road  in  efficient  repair,  in  the  fact  that,  in  order  to  prevent  it  being  ab- 
solutely closed,  the  government  of  Nova  Scotia  had  to  ask  the  legislature  to  vote 
$50,000  in  1883,  to  put  the  road  in  such  a  state  as  to  be  run  with  safety  to  the  public. 
As  at  present  situate,  the  Western  Counties  Railway  has  no  commercial  value,  inasmuch 
as  it  has  no  earning  power.  When  estimating  the  net  earnings  of  the  whole  line  be- 
tween Halifax  and  Yarmouth  at  $100,000  per  annum,  regard  is  had  to  the  earning 
power  of  other  portions  of  the  line  than  that  now  operated  by  the  Western  Counties 
Company,  and  to  the  improvements  which  the  proposed  expenditure  of  the  new  com- 
pany will  secure,  and  the  advantages  of  consolidation  promote. 

But  after  all  the  question  of  value  has  very  little  to  do  with  the  subject  matter  of 
the  memorials.  If  the  Western  Counties  Railway  is  of  great  value,  and  worth  such  a 
large  sum  of  money,  it  will  be  easy  for  the  company  ^o  raise  enough  money  to  pay  off 
the  claim  of  the  government,  which  is  comparatively  small,  and  then  it  will  be  impos- 
sible for  the  government  to  exercise  the  powers  contained  in  the  agreement  of  1879,  and 
ratified  by  chapter  16,  of  the  Acts  of  1886.       • 

Another  expression  used  by  the  memorialists  is  entirely  misapplied.  Complaint  is 
made  that  the  government  are  expi'opriating  the  Western  Counties  Railway.  This  is 
absurdly  incorrect.  The  goverment  are  merely  enforcing  a  security  according  to  the 
terms  of  the  agreement  creating  the  security.  They  are  only  doing  what  the  company 
themselves  agreed  they  should  do,  in  a  case  of  default. 

Speaking  then  in  general  terms,  the  undersigned  submits  that  chapter  1  of  the 
Acts  of  1886,  is  in  a  measui-e  entirely  within  the  jurisdiction  of  the  legislature  of  Nova 
Scotia,  which  aims  to  encourage  the  construction  of  railways  in  Nova  Scotia  proper  and 
Cape  Breton,  and  which  especially  looks  to  the  completion  and  consolidation  of  the 
western  system  of  the  province.  The  whole  Act  is  fair  in  its  dealing  with  all  railway 
corporations  now  existing  and  having  interests  in  Nova  Scotia,  and  generous  to  the 
Western  Counties  Railway,  inasmuch  as  the  government  practically  assume  the  liability 
of  the  outstanding  guarantee.  And  while  fully  convinced  that  the  railway  and  its 
franchises,  and  all  the  debenture  stock  held  would  be  entirely  insufficient  to  satisfy  the 
government  guarantee  or  interest  on  $55,000,  which  is  perpetual,  the  government 
have  asked  and  induced  the  legislature  to  give  a  gratuity  of  $120,000  to  the  present 
company,  for  the  mere  consideration  of  an  amicable  acquisition. 

»A11  of  which  is  respectfully  submitted. 
J.  W.  LONGLEY, 
Attorney  General. 


Fovember  9th,  1886. 
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Extract  from  the  Hon.  the  Attorney  General  s  Report,  approved  by  His  Honour  the 
Lieutenant-Governor  in  Council  on  tlie  20th  November,  1886, 

Cap.  16. 

Be  petitions  of  E,  W.  Plunkett,  Messrs.  Markby,  Stewart  &  Co.,  and  the  Western 
Counties  Railway  Company,  praying  his  Excellency  the  Governor  General  to 
disallow  certain  Acts  of  the  legislature  of  Nova  Scotia,  passed  at  the  last  session. 

The  undersigned  has  had  submitted  to  him  the  petition  of  E.  W.  Plunkett,  and 
supplementary  petition  of  the  same  party,  praying  his  Excellency  the  Governor  General 
to  disallow  chapters  1  and  16  of  the  Acts  of  Nova  Scotia,  1886.  Also  the  petition 
of  Markby,  Stewart  &  Co.,  and  the  resolution  and  communication  of  the  directors  of  the 
Western  Counties  Railway  Company,  of  like  purport,  which  have  been  forwarded  to 
his  Honour  the  Lieutenant-Governor  by  the  Hon.  the  Secretary  of  State. 

The  petition  of  Messrs.  Markby,  Stewart  &  Co.,  refer  to  the  deposit  of  £45,300 
with  the  government  in  July,  1879,  upon  the  terms  of  a  letter  addressed  by  Mr.  F, 
Gundry,  manager  of  the  Bank  of  Montreal,  to  the  provincial  secretary  of  that  day,  which 
terras  were  agreed  to  by  the  then  provincial  secretary.  This  £45,300  was  part  of  the 
£110,000  of  "A  "  debenture  stock,  of  which,  by  terms  of  the  agreement  of  1879,  was  to 
be  deposited  with  the  government  as  a  condition  precedent  to  the  guarantee.  How  far 
the  provincial  secretary  of  that  day  was  authorized  to  make  any  conditions  in  regard  to 
the  acceptance  of  this  stock,  is  a  matter  which  need  not  be  discussed.  It  is  sufficient  to 
say  that  the  government  fully  recognize  the  conditions  embodied  in  Mr.  Gundry's  letter, 
regard  them  as  binding  upon  the  province,  and  will  respect  them  fully  and  unreservedly. 
What  there  is  contained  in  chapter  16  of  the  Acts  of  1886,  which  is  inconsistent  with, 
or  amounts  to  a  violation  of  the  terms  of  that  letter,  is  not  apparent.  Nothing  of  the 
kind  was  intended,  and^the  undersigned  is  compelled  to  say  that  in  his  opinion  no  such 
violation  can  be  discovered  in  the  whole  scope  of  said  Act,  or  in  any  particular  clause  or 
line  thereof. 

As  regards  chapter  16  of  the  Acts  of  1886,  the  undersigned  submits  that  it  is 
merely  a  ratification  of  the  agreement  of  1879,  with  the  added  authority  to  the  provincial 
secretary,  to  purchase  said  railway  for  the  province  if  deemed  expedient.  The  said  Act 
is  quite  within  the  authority  of  the  Nova  Scotia  legislature.  The  Western  Counties 
Railway  is  estopped  by  its  own  agreement  from  opposing  it,  as  before  indicated. 

As  the  agreement  of  1879  was  very  ample  in  its  powers,  it  may  be  doubted  if  legis- 
lation was  necessary  to  its  enforcement.  The  government  were  advised  that  it  should 
be  safer  to  have  the  agreement  ratified  by  parliament,  and  it  is  difficult  to  comprehend 
how  the  interests  of  any  of  the  memorialists  are  prejudiced  or  effected  by  an  Act,  which 
simply  ratifies  and  confirms  an  agreement  admittedly  binding  upon  the  company  and 
debenture  holders. 

Clause  three,  however,  of  the  said  chapter  16,  gives  the  pmvincial  secretary  the 
right  to  sell  either  by  public  auction  or  sale,  or  by  private  contract,  at  his  discretion, 
and  at  or  for  such  sums  of  money  as  he  shall  judge  sufficient,  the  securities,  and  also  the 
western  division,  to  the  person  or  persons  purchasing  the  same.  It  may  be  contended 
that  this  is  a  large  and  unusual  power.  It  is  submitted,  however,  that  the  provincial 
secretary,  l^eing  a  publ'c  official,  and  representing  the  Crown,  can  be  trusted  to  exercise 
such  a  power  fairly  and  in  the  public  intere.st,  and  with  a  due  sense  of  the  moral  respon- 
sibilities which  it  involves.  This  was  evidently  the  view  of  the  legislature.  Neverthe- 
less, as  some  parties  who  have  interests  involved,  may  fancy  that  their  rights  are  liable 
to  be  prejudiced  by  the  exceptional  powers  therein  conferred,  I  would  recommend  that 
his  Honour  the  Lieutenant-Governor  be  advised  to  order  that  the  powers  therein  con 
ferred  on  the  provincial  secretary  1)e  not  exeicised,  without  due  notice  to  all  parties  con- 
cerned, and,  if  not  exercised  in  the  meantime,  that  the  government  recommend  to 
parliament,  if  any  parties  concerned  desire  it,  at  the  next  session,  such  amendments  to 
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said  section  three,  as  will  prevent  the  possibility  of  any  action,  until  after  ample  notice 
to  the  parties  concerned,  and  to  the  world.    With  this  assurance,  in  regard  to  the  opera- 
tion and  enforcement  of  section  three  of  the  said  chapter  16,  the  undersigned  submits 
that  in  the  public  interests,  both  chapters  1  and  16  should  be  left  to  their  operation. 
All  of  which  is  respectfully  submitted. 

J.   W.  LONGLEY, 
9th  November,  1886.  Attorney  General. 


Report   of  Honourable    Attorney    General    Longley   upon  CJmpter  5,  approved  by  His 
Honour  the  Lieutenant-Governor  in  Council  on  the  26th  November,  1886. 

Halifax,  N.S.,  10th  November,  1886. 

Re  petition  of  Maria  Kearney  praying  his  Excellency  the  Governor  General  to  dis- 
allow the  fourth  and  fifth  sections  of  chapter  5  of  the  Acts  of  Nova  Scotia,  1886. 
The  undersigned  has  had  under  consideration  the  above  memorial  of  Maria  Kearney 
and  begs  to  submit  as  follows : — 

The  land  in  question  is  the  site  upon  which  stands  at  present,  and  has  stood  for 
many  years,  the  Nova  Scotia  Hospital  for  the  Insane,  a  structure  worth  some  hundreds 
of  thousands  of  dollars,  and  containing  several  hundred  inmates. 

The  property  was  acquired  by  the  government  of  Nova  Scotia  in  a  regular  and 
legitimate  manner  by  purchase,  and  the  title  was  certified,  as  the  undersigned  is  advised, 
by  the  law  officer  of  the  Crown  at  the  time  of  the  purchase.  A  fair  reasonable  market 
value  was  paid  for  the  property. 

After  its  acquisition  the  government  proceeded  to  erect  large  and  costly  buildings 
upon  it,  which  have  been  extended  from  time  to  time,  until  now  the  said  buildings, 
which  have  been  occupied  from  the  first  as  the  provincial  hospital  for  the  insane,  are 
the  largest  in  the  province. 

The  validity  of  tho  title  to  the  land  so  acquired  as  aforesaid  was  never  called  in 
question  during  all  the  many  years  between  its  acquisition  and  the  year  1882,  when  the 
petitioner  began  suit  for  the  recovery  of  the  land  and  all  the  buildings  thereon. 

The  suit  was  tried  and  judgment  given,  after  full  investigation,  in  favour  of  the 
Crown.  Appeal  was  had  to  the  Supreme  Court  in  banco  in  Nova  Scotia  and  the  judg- 
ment given  in  Xisl  Prius  was  confirmed.  The  case  was  then  carried  by  the  plaintiflF, 
the  present  memorialist,  to  the  Supreme  Court  of  Canada,  and  after  argument,  the 
judgment  of  the  Supreme  Court  of  Nova  Scotia  in  favour  of  the  Crown  was  affirmed. 

Application  has  been  made  to  the  Judicial  Committee  of  the  Privy  Council  for 
leave  to  carry  the  action  to  that  court  for  final  determination. 

The  clauses  of  the  Act  in  question  distinctly  declare  that  nothing  shall  be  enacted 
to  interfere  in  any  way  with  the  rights  of  the  plaintiff  before  the  Judicial  Committee  of 
the  Privy  Council,  and  the  clauses  complained  of  have  no  bearing  on  the  present  suit. 

It  is  submitted,  however,  that  the  public  interests  require  that  the  title  to  this 
public  land  should  be  set  finally  at  rest.  The  land  originally  was  purchased  for  a  very 
small  sum,  and  its  value  was  and  is  quite  trifling.  But  large  and  valuable  buildings 
more  than  a  hundred  times  more  costly  than  the  land,  have  been  erected  upon  it  for 
public  purposes,  and  as  the  government  acquired  the  land,  not  by  expropriation,  but  by 
regular  purchase  for  fair  value,  it  is  submitted  that  it  would  be  entirely  opposed  to  the 
public  interest  that,  on  the  merest  technicality,  the  province  should  be  harassed  without ' 
limit  by  vexatious  suits. 

Admitting  to  the  farthest,  the  claim  of  the  petitioner  that  there  was  a  trifling  flaw 
in  the  title,  it  is  submitted  that  the  public  interests  require  that  the  title  be  set  at  rest, 
since  a  valuable  public  institution,  on  which  hundreds  of  thousands  of  dollars  of  the 
public  moneys  of  the  province  have  been  expended  is  involved.  But  it  must  be  borne 
in  mind  that  every  court  before  which   the  matter  has  been  presented,   argued   and 
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adjudicated,  has  pronounced  adversely  to  the  pretended  claims  of  the  petitioner.  If  the 
Judicial  Committee  of  the  Privy  Council  should  determine  to  entertain  the  appeal,  and 
should  reverse  the  judgments  of  the  courts  below,  the  petitioner  will  have  ample 
remedy.  And  nothing  in  the  sections  complained  of  abridges  this  in  any  sense.  Tf  the 
Judicial  Committee  of  the  Privy  Council  decline  to  entertain  the  appeal,  or  entertaining 
it,  confirms  the  judgment,  it  is  submitted  that  this  ought  to  settle  the  question,  and 
put  an  end  to  the  meritless  and  vexatious  pretensions  of  the  petitioner. 

It  is  submitted  that  the  Act  is  within  the  legislative  authority  of  the  legislature  of 
Nova  Scotia,  relating  as  it  does  to  property  and  civil  rights,  and  attention  is  respect- 
fully directed  to  the  fact  that  the  remainder  of  the  Act  deals  with  most  important  public 
matters,  relating  to  the  humane  institutions  of  the  province,  the  disallowance  of  which 
would  involve  most  serious  consequences, 

J.  W.  LONGLEY, 

Attorney  General. 


Mr.  H.  McD.  Henry,  Q.C.,  to  the  Minister  of  Justice,  re  Chapter  3. 

Halifax,  13th  January,  1887. 

Sir, — I  have  the  honour  to  submit  the  reasons  contained  herein,  for  the  disallow- 
ance of  an  Act  of  the  legislature  of  Nova  Scotia,  entitled  the  "  Liquor  License  Act, 
1886,"  passed  on  the  14th  May,  A.D.  1886,  and  chaptered  3.  This  application  is  made 
for  a  large  number  of  liquor  dealers  in  the  city  of  Halifax,  who  are  my  clients  in  this 
behalf. 

The  Act  in  question  purports  to  be  an  Act  to  regulate  the  trade  in  spirituous 
liquors  within  the  province  of  Nova  Scotia.  It  is  respectfully  submitted  that  its 
provisions  are  not  intended  in  good  faith  to  regulate  such  traflic,  but  under  the  guise  of 
regulation,  virtually  to  prohibit  all  sale  of  intoxicating  liquors  in  this  province.  Also, 
as  I  shall  seek  to  show,  it  encroaches  upon  the  recognized  powers  of  the  parliament  of 
Canada  with  respect  to  trade  and  commerce. 

Permit  me,  in  the  first  place,  to  direct  your  attention  to  those  provisions  which 
tend  to  bear  out  the  statement  already  made  that  the  Act  is,  in  its  essence,  prohibitory. 
Without  pausing  to  notice  many  details,  which  are  highly  vexatious  and  subversive  of 
trade,  introduced  here  for  the  first  time  into  any  statute  within  the  Dominion,  I  beg  to 
call  your  attention  to  section  10:  "The  petition  must  be  accompanied  by  a  certificate 
signed  by  two-thirds  of  the  ratepayers  of  the  polling  district  in  which  the  premises 
sought  to  be  licensed  are  situated.  Such  polling  district  shall  be  that  established  by 
law  for  the  purposes  of  an  election  for  the  House  of  Assembly,  or  if  none  such  be  estab- 
lished, then  the  polling  district  used  for  the  last  election  for  the  House  of  Assembly." 

It  is  respectfully  submitted  that  the  foregoing  provisions  are  prohibitory.  The 
principle  of  placing  in  the  hands  of  people,  wholly  irresponsible,  the  power  of  preventing 
all  trade  in  any  commodity  is  one  which,  it  is  submitted,  should  be  jealously  watched 
in  all  cases,  but  when,  as  in  this  case,  power  is  placed  in  the  hands  of  a  minority  to 
control  the  majority,  through  the  simple  process  of  abstaining  from  any  action,  and 
wholly  to  refuse  the  right  to  carry  on  trade  in  any  article,  the  provision  is  highly  op- 
pressive, and  clearly  prohibitory.  We  may  easily  conceive  a  case,  which,  indeed,  has 
actually  occurred  in  this  country,  where  two-thirds  of  the  ratepayers,  minus  one, 
petitioned  for  a  certain  license  to  be  granted,  the  fact  that  one  third  of  such  ratepayers, 
plus  one,  omitted  signing  such  petition,  rendered  the  issuing  of  such  license  illegal.  A 
provision  of  this  character  in  a  statute  of  New  Brunswick  has  been  judicially  decided  to 
be  ultra  vires  by  a  court,  over  which  the  present  chief  justice  of  the  Supreme  Court  of 
Canada  presided.  See  Reg.  vs.  Kings,  2  Cartwright.  I  would  urge  that,  if  such  a 
power  resides  in  the  legislatures  of  the  provinces,  one  step  more  would  enable  them  to 
effect,  not  only  virtual  prohibition,  such  as  this,  but  literal  and  actual  prohibition,  by 
requiring  not  two-thirds  only,  but  an  unanimously  signed  petition. 
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So  soon  as  the  Privy  Council  decided,  as  it  did  in  the  Queen  vs.  Russell,  the  Queen. 
vs.  Hodge,  and  the  Canadian  liquor  license  case,  that  prohibition  was  for  the  parliament 
of  Canada,  the  whole  ground  would  seem  to  be  covered.  If  the  local  legislature  cannot 
itself  prohibit,  it  cannot,  it  is  submitted,  delegate  the  power  of  prohibition  to  others.  It 
may  delegate  to  others  any  power  which  it  possesses,  but  it  cannot  delegate  to  another 
body,  or  any  person  or  persons,  a  function  which  it  does  not  possess.  Without  going 
into  the  question  whether  a  recommendati,jn  of  one  or  more  may  not  be  a  reasonable 
regulation  of  the  issuing  of  licenses,  it  is  submitted  that  a  provision  such  as  the  one  in 
question  is   in  its  essence,  prohibitory,  and  therefore,  void. 

Next,  the  Act  is  literally  and  actually  prohibitive  in  one  particular,  which  is  urged 
against  its  validity.  By  section  5  it  appears  that  all  sales  (with  one  or  two  trifling  ex- 
ceptions) in  quantities  less  than  a  pint  are  forbidden.  I  cannot  see  how  an  Act  which 
provides  that  merchandise  shall  not  be  sold  in  certain  quantities,  can  be  said  to  be  other 
than  a  prohibitory  one.  A  pint,  of  course,  is  a  small  quantity,  and  yet  is  not  a  greater 
quantity  than  the  majority  of  buyers  are  accustomed  to  purchase.  If  no  smaller 
quantity  than  a  pint  may  be  sold,  the  same  power  could  forbid  sales  in  quantities  less 
than  a  gallon,  and  so  on  in  an  ascending  scale,  until,  though  the  title  of  the  Act  might 
be  that  of  an  Act  to  regulate  or  encourage  the  sale  of  liquors,  it  would  in  efi'ect  be  as 
subversive  of  the  traffic,  as  though  the  whole  Act  were  comprised  in  one  sentence, 
simply  forbidding  the  purchase  or  sale  of  that  commodity.  Being  nominally  prohibitory, 
to  this  extent  at  least,  it  comes  nominally  under  the  principle  laid  down  by  the  Privy 
Council  in  Russell  vs.  the  Queen.  Any  attempt  to  show  from  the  whole  Act  that  it  is 
intended  to  regulate  only,  and  that  this  provision  is  merely  a  regulation,  and  not,  as  it 
seems  to  be,  a  prohibition,  will  result  only  in  showing  that  all  the  provisions  of  the  Act 
tend  in  the  same  direction.  Those  which  have  the  strongest  claim  to  be  regarded  as 
being  in  the  category  of  regulations  are  here  so  strained  as  to  make  any  traffic  in  liquor 
almost  an  impossibility.  This  provision  is  here  introduced  for  the  first  time  into  any 
Act  which  has  been  before  the  courts. 

By  section  58,  subsection  2,  brewers  and  distillers,  duly  licensed  under  the  Inland 
Revenue  Act  to  manufacture  fermented  or  spirituous  liquors,  are  required,  before  selling 
the  same,  to  take  out  a  license  under  this  Act.  Such  a  provision  tends  to  abridge,  and, 
if  such  power  resides  in  the  local  legislatures,  may  be  used  to  put  an  end  to  that  source 
of  revenue,  which  it  is  unquestionably  the  prerogative  of  the  Dominion  parliament  to 
create. 

At  the  least  it  conflicts  with  such  prerogative,  and  it  is  here  contended  that  the 
local  legislatures  cannot  pass  laws  conflicting  in  any  way  with  the  laws  of  Canada.  The 
parliament  of  Canada  has  the  exclusive  right  to  make  laws  relating  to  revenue,  and  it 
surely  could  not  have  been  intended  by  the  imperial  parliament  when  passing  the 
British  North  America  Act,  that  the  amount  of  the  internal  revenue,  so  to  be  raised, 
should  depend  on  the  caprice  of  each  of  the  provinces,  yet  it  must  depend  on  such 
caprice,  if  the  business  may  be  weighted  down  by  an  additional  license  fee,  rendering 
the  business  not  worth  pursuirjg.  It  is  therefore  submitted  that  there  are  special  grounds 
for  holding  the  provisions  of  the  Act  to  be  ultra  vires  as  regards  brewers,  beyond  the 
other  grounds  upon  which  it  is  herein  contended  that  the  Act  should  be  disallowed. 

I  have,  &c., 

HUGH  McD.  HENRY. 
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Report  of  Hon.  Attorney  General  Longley  upon  Chapter  3,  approved  hy  His  Honour  the 
Lieutenant-Governor  in  Council  on  the  5th  May,  1887. 

Re  Nova  Scotia  Liquor  License  Act  of  1886. 

Regarding  the  application  of  Mr.  H.  McD.  Henry,  Q.C.,  to  the  Honourable  the 
Minister  of  Justice,  asking  for  the  intervention  of  his  Excellency  the  Governor  General 
to  disallow  the  Act  of  the  legislature,  which  has  been  communicated  to  his  Honour 
the  Lieutenant-Governor,  by  the  Honourable  the  Secretary  of  State  for  Canada,  the 
undersigned  has  the  honour  to  report  as  follows  : — 

It  is  not  deemed  necessary  to  enter  into  any  elaborate  discussion  of  the  several 
points  so  clearly  raised  and  so  forcibly  presented  by  Mr.  Henry. 

The  British  North  America  Act,  section  92,  subsection  9,  defines  one  of  the  sub- 
jects which  come  exclusively  within  the  jurisdiction  of  the  provincial  legislature  as 
follows  : — "  Shop,  saloon,  tavern,  auctioneer,  and  other  licenses,  in  order  to  the  raising 
of  a  revenue  for  provincial,  local  or  municipal  purposes." 

The  interpretation  of  this  clause  has  elicited  endless  controversy  by  the  best  legal 
minds  in  the  Dominion,  and  the  best  that  can  be  said  in  regard  to  its  determination  is 
that  the  Privy  Council  have  decided  at  last  that  Acts  regulating  the  sale  of  intoxicating 
liquors  by  license,  come  within  the  exclusive  jurisdiction  of  the  provincial    legislatures. 

Such  being  the  judgment  of  the  ultimate  authority  on  the  interpretation  of  the 
British  North  America  Act.  it  is  difficult  to  define  the  point  at  which  this  power  to 
regulate  ends. 

If  the  provincial  legislatures  have  the  right  to  fix  the  conditions  under  which 
licenses  can  be  issued  or  granted,  it  is  by  no  means  unreasonable  to  assume  that  they 
may,  within  the  scope  of  their  jurisdiction,  impose  such  conditions  as  would  make  the 
obtaining  of  license  practically  impossible.  The  imposition  of  punishment  by  fine, 
penalty  or  imprisonment  for  enforcing  any  law  of  the  provir.ce  made  in  relation  to 
any  matter  coming  within  any  of  the  classes  of  subjects  enumerated  in  section  92,  is 
distinctly  given  by  the  British  North  America  Act.' 

There  seems  to  be  no  limit  to  this  authority,  and  the  same  objections  which  are 
open  to  the  severity  of  the  conditions  upon  which  licenses  are  granted,  might  be 
urged  against  the  severity  of  the  penalties  imposed.  But,  in  both  cases,  the  under- 
signed is  not  aware  of  any  limit. 

It  seems  to  the  undersigned  that  the  burden  of  Mr.  Henry's  objections  are  more 
to  the  propriety  of  the  measure  than  to  its  validity.  The  gravamen  of  the  charge 
against  the  Act  is,  that  the  legislature  have  carried  their  restrictions  to  such  a  length 
that  licenses  are  practically  impossible  to  obtain. 

No  authority  is  given  to  show  that  the  power  is  carried  beyond  the  limit  which 
the  British  North  America  Act  contemplates. 

In  regard  to  the  objections  that  the  limitation  of  the  sale  to  quantities  not  less 
than  a  pint  involves  something  which  would  interfere  with  trade  and  commerce,  and 
therefore  trench  upon  a  matter  within  the  exclusive  jurisdiction  of  the  Federal  Parlia- 
ment, the  undersigned  submits  that  some  power  of  regulation  must  be  incident  to  a 
license  system,  and  it  seems  that  the  provisions  in  the  Act  come  in  the  classes  of 
legislation  which  are  within  the  powers  of  the  provincial  legislature. 

All  of  which  is  respectfully  submitted. 

J.  W.  LONGLEY 

Attorney  General. 

Halifax,  23rd  March,  1887. 
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Messrs.  Meagher,  Drysdale  d;  Newcombe,  to  the  Honourable  the  Minister  of  Justice,  re 

Cliapter  56. 

Halifax,  N.S.,  30th  July,  1886. 

Sir, — At  the  last  session  of  our  local  legislature  an  Act  was  passed,  chapter  56  and 
entitled  "An  Act  concerning  the  collection  of  freight,  warehouse  and  wharfage  charges," 
and  it  is  our  intention  at  an  early  day,  on  behalf  the  Eastern  Development  Company 
(Limited)  and  o'hers,  to  memorialize  your  department  to  have  that  Act  disallowed,  and 
the  object  of  this  letter  is  merely  to  call  your  attention  to  it. 

The  Act  in  question,  we  have  good  reason  for  believing,  was  prepared  at  the  in- 
stance of  the  Honourable  Alexander  McKay,  M.L.C.,  from  South  Sydney,  and  was 
promoted  and  passed  at  his  instance  and  for  his  benefit. 

In  the  month  of  December  last  the  Eastern  Development  Company  (Limited),  who 
are  operating  their  copper  mines  at  Coxheath,  in  Cape  Breton  County,  imported  from 
the  States  a  quantity  of  machinery  for  the  purpose  of  their  mines,  of  the  value  of  about 
seven  thousand  dollars.  When  this  machinery  arrived  the  season  was  so  far  advanced 
that  they  could  not  place  it  at  their  mines  until  this  spring,  and  they  requested  the 
collector  of  customs  at  that  port  to  permit  them  to  place  it  in  some  store  or  upon  some 
wharf,  lo  be  considered  as  a  sufferance  warehouse,  until  the  opening  of  the  spring.  This 
permission  was  gianted,  and  the  property  was  accordingly  placed  upon  the  wharf  of  Mr. 
McKay.  You  are  aware,  of  course,  that  tlie  harbour  of  North  Sydney  is  closed  to 
navigation  from  the  month  of  Deceml:)er  until  May,  and  often  during  the  greater  part 
of  May,  and  that  consequently  Mr.  McKay  could  make  no  use  whatever  of  the  wharf 
in  the  meantime.  Early  in  the  month  of  June,  in  the  present  year,  and  when  the  com- 
pany were  about  to  take  steps  for  the  removal  of  this  property  to  their  mine,  they  dis- 
covered a  notice  in  the  North  Sydney  Herald,  inserted  by  Mr.  McKay,  of  the  sale  of 
the  property  to  meet  his  claims  for  wharfage  and  storage.  The  value  of  the 
property,  as  we  statetl,  is  about  seven  thousand  dollars,  and  Mr.  McKay's  claim  for 
wharfage  and  storage  for  the  period  intervening  between  the  time  of  the  goods  being 
landed  on  his  wharf  in  December  and  the  end  of  May,  amounts  to  $1,406.64,  and  we 
have  no  doubt  whatever  that  Mr.  McKay  procured  the  passage  of  this  Act  to  enable 
him  to  make  the  grab  in  question. 

You  will  notice  that  the  Act  professes  to  legalize  the  tariff  agreed  to  between  the 
various  wharf  owners  in  Halifax,  and  under  it  Mr.  McKay's  claims — under  the  words — 
"  All  articles  put  upon  the  wharf  to  be  at  the  risk  of  the  owner  of  the  goods  and  not 
the  proprietor  of  the  wharf,  and  if  not  removed  in  48  hours  to  be  subject  to  a  repetition 
of  the  same  wharfage  as  in  the  first  instance,  and  so  on  for  every  forty-eight  hours 
until  they  shall  be  removed  ; "  the  right  to  double  the  wharfage  every  forty -eight 
hours. 

Merchants,  wharf-owners,  and  others  handling  goods  here  denounce  the  whole 
proceeding,  and  speak  of  it  as  an  outrage  of  the  worst  kind. 

We  merely  write  this  to  call  your  attention  to  the  Act,  and  we  will,  at  an  early 
day,  as  soon  as  we  can  communicate  with  the  company,  prepare  a  formal   remonstrance 

I  against  the  allowance  of  the  Act  in  question. 
t  Yours  truly, 

I  MEAGHER,  DRYSDALE  &  NEWCOMBE. 
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Report  of  the  Honourable  the  Minister  of  Justice  upon  Chapter  56,  approved  by  His 
Excellency  the  Governor  General  in  Council  on  the  11th  April,  1887. 

Department  of  Justice,  Ottawa,  30th  March,  1887. 
To  His  Excellency  the  Governor  General  in  Council : — 

/The  undersigned  has  the  honor  to  report  that,  by  the  Act  of  49  Victoria,  1886, 
chapter  56,  intituled  "  An  Act  concerning  the  collection  of  freight  and  wharfage  and 
warehouse  charges,"  the  legislature  of  Nova  Scotia  has,  with  a  few  changes  and  ad- 
ditions re-enacted  the  provisions  of  the  Merchant  Shipping  Act  Amendment  Act,  1867, 
relating  to  the  delivery  of  goods,  and  lien  for  freight  (ss.  66,  77).  The  latter  Act  by 
its  terms,  is  be  construed  with,  and  to  form  part  of  the  Merchant  Shipping  Act,  1854,  by 
the  547th  section  of  which  it  is  provided  that  the  legislative  authority  of  any  British 
possession  shall  have  power  by  any  Act  or  Ordinance,  confirmed  by  Her  Majesty  in 
council,  to  repeal  wholly  or  in  part,  any  provisions  of  the  Act  relating  to  ships 
registered  in  such  possession,  but  no  such  Act  or  Ordinance  shall  take  effect  until  such 
approval  has  been  proclaimed  in  such  possession,  or  until  such  time  thereafter  as  may  be 
fixed  by  such  Act  or  Ordinance  for  the  purpose.  Acting  within  these  powers  and  the 
exclusive  legislative  authority  conferred  upon  it  by  the  91st  section  of  the  British 
North  America  Act,  1867,  the  parliament  of  Canada  has  from  time  to  time  passed  Acts 
respecting  navigation  and  shipping,  and  trade  and  commerce,  in  its  relation  to  these 
subjects.  Subject  to  this  legislation  the  Merchant  Shipping  Act,  1854,  and  its  amend- 
ing Acts  are  in  force  in  Canada. 

In  the  opinion  of  the  undersigned  the  legislature  of  the  province  of  Nova  Scotia 
exceeded  its  powers  in  passing  the  Act  under  consideration,  and  he  therefore  recom- 
mends that  it  be  disallowed. 

JNO.  S.  D.  THOMPSON, 
'  Minister  of  Justice. 

Proclamation  disallowing  the  above  mentioned  Act  published  in  the  Canada  Gazette 
on  the  11th  day  of  April,  1887,  vol.  xx.  No.  43,  page  1924. 


Report  of  the  Honourable  the  Minister  of  Justice  upon  Chapter  1,  approved  by  His 
Excellency  the  Governor  General  in  Council  on  the  13th  Januaiy,  1887. 

Department  of  Justice,  Ottawa,  10th  January,  1887. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  submit  his  report  upon  chapter  one  (1)  of  the 
Acts  of  the  legislature  of  Nova  Scotia,  passed  in  the  session  held  in  the  year  1886, 
intituled  :  "  An  Act  to  authorize  certain  grants  in  aid  of  railways,  and  provide  for  the 
completion    and  consolidation  of  the  railways  between  Halifax  and  Yarmouth." 

Certain  petitions  have  been  received  praying  for  the  disallowance  of  this  Act, 
which  have  been  submitted  to  the  Lieutenant-Governor  of  Nova  Scotia,  who  has  favoured 
your  Excellency  with  the  views  of  his  advisers  with  respect  thereto. 

The  undersigned,  after  a  consideration  of  all  the  papers,  and  being  of  the  opinion 
that  the  Act  is  within  the  competency  of  the  legislature  of  Nova  Scotia,  recommends 
that  it  be  left  to  its  operation. 

The  undersigned  also  recommends  that  in  communicating  to  the  Lieutenant-Governor 
of  Nova  Scotia  the  fact  that  the  Act  has  been  left  to  its  operation,  he  be  informed  that 
no  inference  is  to  be  drawn  therefrom  that  your  Excellency's  government  concur  in  the 
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recital  contained  in  the  3rd  paragraph  of  the  12th  section  of  the  said  Act,  nor  in  any 
manner  admit  any  liability  to  the  government  of  Nova  Scotia  for  any  subsidies,  moneys 
or  aids  heretofore  granted,  or  that  may  hereafter  be  granted  by  that  province  in  connec- 
tion with  the  lines  of  railway  mentioned  in  the  20th  section  of  the  said  Act. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report   oj  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  25th  April,  1887. 

Department  of  Justice,  Ottawa,  30th  March,  1887. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  for  consideration  his  report  on  the  Acts 
passed  by  the  legislature  of  the  province  of  Nova  Scotia  in  the  session  of  1886,  authentic 
copies  of  which  were  received  by  the  Secretary  of  State  on  the  15th  September  last. 

1.  Chapter  1,  intituled  :  "An  Act  to  authorize  certain  grants  in  aid  of  railways, 
and  to  provide  for  the  completion  and  consolidation  of  the  railways  between  Halifax  and 
Yai-mouth,"  was  left  to  its  operation  by  an  Order  in  Council  dated  the  13th  day  of 
January,  1887. 

2.  Chapter  2,  intituled  :  "  An  Act  to  incorporate  the  Halifax  and  Grreat  Western 
Railway  Company."  chapter  16,  intituled:  "An  Act  respecting  the  Western 
Counties  Railway  Company,"  and  chapter  36,  intituled  :  "  An  Act  concerning  the  col- 
lection of  Freight,  and  Wharfage  and  Warehouse  Charges,"  will  be  made  the  subjects 
of  separate  reports. 

3.  To  Chapter  3,  intituled  :  "  An  Act  respecting  the  sale  of  intoxicating  liquors," 
objection  is  taken  by  Mr.  Henry,  acting  for  a  large  number  of  liquor  dealers  in  the  city 
of  Halifax. 

A  communication  on  the  subject  was  addressed  to  the  Lieutenant-Governor  of 
Nova  Scotia  on  the  22nd  day  of  January  last,  but  with  the  exception  of  a  formal 
acknowledgment,  no  reply  has  V)een  received. 

4.  To  the  fourth  and  fifth  sections  of  chapter  5,  intituled  :  "  An  Act  respecting 
Public  Charities,"  it  is  objected  by  Mrs.  Maria  Kearney,  by  her  solicitor,  Mr.  T.  J. 
Wallace,  that  they  were  enacted  with  the  intention  chit-fly  to  prevent  her  from  recover- 

I  ing  the  land  described  in  lot  1,  in  the  schedule  to  the  said  Act  mentioned.  The  under- 
signed submitting  herewith  Mrs.  Kearney's  petition  and  the  answer  of  the  government 
of  the  province  of  Nova  Scotia  thereto,  and  being  of  opinion  that  the  Act  is  within  the 
legislative  authority  of  the  legislature  of  that  province,  recommends  that  it  be  left  to  its 
operation. 

5.  By  the  15th  section  of  chapter  81,  intituled  :  An  Act  to  provide  for  the  manage- 
ment and  improvement  of  the  cemetery  in  Upper  Stewiacke,  in  the  county  of  Colchester," 
it  is  among  other  things  provided  that  "any  person  who  shall  wilfully  destroy,  injure 
or  carry  away  any  fence,  gate,  monument,  mound,  embankment,  tree  or  plant,  or  other 
property,  in  or  upon  the  lands  or  burial  grounds  of  the  corporation,  whether  there 
naturally,  or  the  wtnk  of  art,  shall  be  punished  by  a  fine  of  not  less  than  five  dollars  nor 
more  than  fifty  dollars,  to  be  recovered  upon  summary  conviction  before  any  two  justices 
of  the  peace  for  the  county  of  Colchester,  &c."  Every  such  wilful  destruction  or  injury 
is  already  punishable  under  the  general  criminal  law,  respecting  malicious  injuries  to 
property.     (R.  S.  C,  c.  168,  ss.  23,  24,  27,  42,  58  and  59),  and  every  such  wilful  carry- 

Iing  away,  under  the  Larceny  Act  (R.  S.  C,  c.  164,  ss.  17,  19,  21  and  85).  Apart  from 
the  question  of  legislative  authority  and  the  fact  that  the  provision  is  unnecessary,  there 
is  the  further  objection  that  enactments  of  this  character  should  not  be  inserted  in 
private  Acts,  but  should  appear  in   the  public  general  law,  in  order  that  every  one  may 
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These  observations  are  equally  applicable  to  the  following  Acts  : 

(a.)  Chapter  136,  intituled:  "An  Act  to  incorporate  the  Forest  Hill  Cemetery 
Company,  county  of  Colchester,"  section  14. 

(b.)  Chapter  147,  intituled  "An  Act  to  incorporate  the  Trustees  of  South  Brook 
Cemetery,  in  the  county  of  Inverness,"  section  15  ;  and 

(c.)  Chapter  168,  intituled:  "An  Act  to  incorporate  the  Plymouth  Cemetery 
Company,"  section  18. 

The  undersigned  is  of  opinion  that  the  legislature  of  Nova  Scotia  should  be 
afforded  an  opportunity  of  amending  the  Acts  mentioned,  either  by  striking  out  of  the 
sections  referred  to  as  objectionable  provisions,  or  by  repealing  the  sections,  and  embody- 
ing in  a  general  statute,  applicable  to  all  cemeteries,  such  of  the  remaining  provisions  as 
are  thought  necessary,  and  within  its  lef'islative  authority. 

6.  Section  176  of  chapter  86,  intituled  :  "An  Act  to  amend  the  Acts  relating  to 
the  town  of  Dartmouth,"  by  which  a  peace  officer  is  given  authority  to  arrest  without 
warrant,  persons  committing  certain  offences,  not  only  trenches  upon  tFie  criminal  law, 
but  is  unnecessary,  as  such  officers,  by  tlie  Revised  Statutes  of  Canada,  Chapter  174, 
section  24,  have  the  power  so  to  arrest  in  any  case  in  which  a  person  is  found  committing 
any  offence  punishable  either  upon  indictment  or  upon  summary  conviction.  The  under- 
signed thinks  .the  section  should  be  repealed. 

By  the  182nd  section  of  the  same  Act,  it  is  provided  that  all  fines  and  forfeitures 
collected  in  the  stipendiary  magistrates'  court  or  in  the  police  office  of  the  town,  shall 
be  paid  into  and  form  part  of,  the  general  revenues  of  the  town.  In  view  of  the  juris- 
diction of  the  stipendiary  magistrate  of  Dartmouth,  under  the  criminal  law  and  other 
statutes  of  C  inada,  this  sectim  should  be  so  amended  as  to  limit  its  application  to  fines 
and  forfeitures  subject  to  the  legislative  authority  of  the  legislature,  which  clearly  has 
no  power  of  disposition  over  fines  and  forfeitures  recoverable  or  enforceable  under  any 
Act  of  the  parliam'jnt  of  Canada. 

By  the  192nd  section  of  the  same  Act,  the  town  council  of  Dartmouth  is  given 
power  to  make  by-laws  to  regulate,  among  other  things,  the  following  subjects  : — 

(5.)  The  use  and  management  of  docks,  wharfs,  landings  and  cranes,  and  fixing 
the  rate  of  dockage,  wharfage,  and  cranage  in  all  cases  within  the  town. 

(6.)  The  weighing  and  measurement  of  salt,  coal  and  wood,  lumber,  shingles,  logs, 
timber  and  hay,  straw  and  grain,  and  fixing  the  rates  therefor. 

(15.)  The  prevention  of  vice,  immorality  and  indecency  in  the  public  streets,  high- 
ways and  other  public  places,  and  prevention  of  profanation  of  the  Sabbath. 

(20.)  Regulation  of  the  discharging  and  depositing  of  ballast  in  all  portions  of  the 
harbour  of  Halifax. 

The  20th  paragj'aph  should,  the  undersigned  thinks,  for  obvious  reasons,  be  repealed, 
and  the  5th  confined  to  docks,  wharfs,  landings  and  cranes,  which  are  the  property  of 
the  town,  or,  if  extended  to  those  which  are  owned  by  private  persons,  should  be  so 
extended,  subject  to  any  legislation  at  aiiy  time  enacted  by  the  parliament  of  Canada, 
respecting  trade  and  commerce,  navigation  and  shipping,  or  public  harbours,  which,  by 
the  British  North  America  Act,  1867,  and  the  decisions  of  the  Supreme  Court  of  Canada 
in  Holman  w.  (jreen,  are  the  property  of  Canada,  and  as  such,  would  not  be  subject  to 
legislation  V)y  the  legislature  of  a  province. 

The  6th  and  15th  paragraphs  may,  the  undersigned  thinks,  be  treated  as  a  dele- 
gation to  the  town  council,  of  police  powers,  and  not  as  an  attempted  delegation  of 
powers  of  legislation  respecting  weights  and  measures  and  the  criminal  law,  and  as  such 
open  to  serious  objection. 

The  observations  made  respecting  chapter  86  apply  also  to  chapter  98,  intituled  : 
"  An  Act  to  incorporate  the  town  of  Kentville,"  and  chapter  105,  intituled  :  "An  Act 
to  consolidate  and  amend  the  Acts  relating  to  the  town  of  New  Glasgow."  The  corres- 
ponding sections  of  the  several  Acts  are  as  follows  : — 
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The  undersigned  recommends  that  the  substance  of  this  report  if  approved,  be 
communicated  to  the  Lieutenant-Governor  of  Nova  Scotia,  and  that  your  Excellency 
defer  for  the  present,  the  further  consideration  of  chapters  3,  81,  86,  98,  105,  136,  147 
and  168. 

The  undersigned  further  recommends  that  the  Acts,  the  chapters  of  which  are 
given  in  the  annexed  schedule,  be  left  to  their  operation,  and  that  the  Lieutenant- 
Governor  of  Nova  Scotia  be  informed  thereof. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Schedule. 

Chapters  4  to  15,  17  to  55,  57  to  80,  82  to  85,  87  to  97,  99  to  104,  106  to  135, 
137  to  146,  148  to  167.    ^ 


Secretary  Department  Railways  and  Canafs  to  Deputy  Minister  of  Justice. 

Department  op  Railways  and  Canals,  Ottawa,  20th  May,  1887. 

Sir, 1  am  instructed  to  return  to  you,  herewith,  the  copy  of  the  statutes   of  the 

province  of  Nova  Scotia,  for  the  year  1886,  transmitted  with  your  letter  of  the  30th 
March,  and  to  inform  you  that  the  attention  of  the  Minister  has  been  called  to  chapter 
2  therein,  intituled  :  "  An  Act  to  incorporate  the  Halifax  and  Great  Western  Railway 
Company,"  with  respect  to  which  you  desire  to  have  his  views. 

I  am  to  state  that  many  of  the  provisions  of  this  Act  appear  to  the  Minister  to  be 
of  a  somewliat  extraordinary  nature,  and  that  the  question  as  to  whether  the  Act  should 
be  allowed  in  its  present  shape,  would  seem  to  demand  consideration. 

He  is  of  opinion,  however,  that  the  Department  of  Justice  is  in  a  better  position 
than  his  own  to  decide  upon  the  proper  action  to  be  taken  in  this  matter. 

I  have,  (fee, 

A.  P.  BRADLEY, 

Secretary. 


'j 


Hon.  Attorney  General  Longley  to  the  Hon.  the  Minister  of  Justice. 

Halifax,  10th  June,  1887. 

My  Dear  Sir, — You  will  recollect,  perhaps,  of  the  objection  made  by  Markby 
Stewart  &  Co.,  to  an  Act  of  1886,  chapter  16,  respecting  the  exercise  of  our  power  of 
sale  of  the  Western  Counties  Railway.  You  kindly  forwarded,  through  the  Honourable 
the  Secretary  of  State,  a  copy  of  the  objections,  which  our  government  on  a  report  fiom 
me,  answered.  In  that  answer,  if  you  will  be  good  enough  to  refer  to  it,  you  will  see 
that  I  recommended  that  at  the  then  ensuing  session  of  our  legislature,  an  amendment 
should  be  made  to  the  Act  complained  of  providing  that  the  powers  therein  given  to  the 
Provincial  Secretary  should  only  be  exercised  after  due  and  ample  notice,  and  this  was 
approved  by  the  Lieutenant-Governor. 
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I  take  this  early  opportunity  of  forwarding  you  the  advance  sheet  of  the  amending 
Act,  since  the  whole  volume  of  the  Acts  will  not  be  published  for  some  time  yet,  in  order 
that  you  may  be  assured  that  this  recommendation  was  carried  out  fully.  I  think  this 
amendment  removes  the  gravamen  of  the  objection  to  chapter  16. 

I  may  add  that  I  introduced  and  carried  through  the  House,  a  bill,  eliminating  from 
the  Revised  Statutes,  a  number  of  clauses  objected  to  in  your  report  on  the  fifth  series, 
and  also  after  the  receipt  of  your  report  respecting  objectionable  clauses  in  the  incorp- 
oration of  cemeteries.  I  procured  the  passage  of  an  Act  striking  out  those  clauses  in 
the  Acts  of  last  session,  and  I  had  similar  clauses  eliminated  from  the  Acts  before  the 
legislatui'e  during  the  session  just  ended. 

Very  sincerely, 

J.  W.  LONGLEY. 

Attorney  General. 

Memo,  re  Disallowance. 

In  regard  to  the  communication  of  his  Honour  the  Lieutenant-Governor  of  this  date, 
touching  certain  sections  of  chapters  of  the  Acts  of  1886,  to  which  objection  had  been 
taken  by  the  Hon.  the  Minister  of  Justice,  I  beg  to  make  the  following  observations  : — 

The  report  of  the  Honourable  the  Minister  of  Justice  to  his  Excellency  the  Governor 
General,  dated  30th  March,  1887,  was  fully  considered  by  this  department. 

The  suggestions  touching  chapters  81,  136,  147  and  168  wei'e  adopted,  and  a  bill 
submitted  to  the  legislature  last  session  repealing  the  several  objectional  clauses  therein 
referred  to. 

Chapters  86,  98  and  105  were  not  dealt  with  for  this  reason.  It  was  pretty  gen- 
erally understood  and  recognized,  that  it  would  become  the  duty  of  the  government  at 
the  next  session  of  the  legislature  to  bring  forward  a  general  measure  relating  to  the 
incorporation  of  towns  in  Nova  Scotia.  It  seems  to  be  an  unsound  policy  to  allow  each 
town  to  get  its  own  particular  Act,  and  it  is  proposed  to  substitute  for  this,  a  general 
measure  applicable  to  all  towns  now  incorporated  or  hereafter  to  be  incorporated.  In 
such  a  measure  due  care  would  be  taken  not  to  trench  upon  provisions  outside  the 
authority  of  this  legislature. 

It  must  be  understood  that  in  not  submitting  to  the  legislature  a  measure  at  the 
last  session  to  repeal  the  clauses  objected  to  by  the  Minister  of  Justice,  no  implication 
should  be  drawn  that  this  government  upholds  the  validity  of  these  sections.  But  as 
the  whole  matter  was  likely  to  be  dealt  with  so  soon,  it  was  not  deemed  expedient  or 
necessary,  to  raise  the  question  at  the  last  days  of  the  session. 

In  the  event  of  the  government  of  this  province  not  being  ready  to  submit  a 
general  measure  relating  to  town  incorporation  at  the  next  session,  I  shall  recommend 
that  a  measure  be  submitted  to  the  legislature  in  the  direction  of  removing  from  the 
chapters  in  question,  any  clauses  which  are  ultra  vires. 

3.  W.  LONGLEY, 
Halifax,  N.S.,  17th  August,  1887.  Attorney  General. 


Report  of  the  Ilorvourahle  the  Minister  of  Justice  upon  Chapters  2,  S,  16,  81,  1S6, 
H?,  168,  approved  by  His  Excellency  the  Governor  General  in  Council  on  the  17th 
September,  1887. 

Departmentof  Justice,  Ottawa,  15th  September,  1887. 

To  His  Excellency  tlie  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  a  further  report  on  certain  Acts  passed 
by  the  legislature  of  the  province  of  Nova  Scotia  in  the  session  held  in  the  year  1886 
(49  Victoria). 

1.  Chapter  2,  "An  Act  to  incorporate  the  Halifax  and  Great  Western  Railway 
Company." 
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Some  of  the  powers  given  to  this  company  appear  to  the  undersigned  to  be  of  an 
unusual  character,  in  this  view  the  Minister  of  Railways  and  Canals  concurs,  but  as  the 
enactment  is  probably  within  the  powers  of  the  legislature,  and  as  the  undersigned  has 
no  reason  to  apprehend  that  any  serious  public  inconvenience  will  be  occasioned  by 
leaving  the  Act  to  its  operation,  he  recommends  that  the  Act  be  so  left  to  its  operation. 

2.   Chapter  3,   "  An  Act  respecting  the  sale  of  Intoxicating  Liquors." 

Mr.  Hugh  McD.  Henry,  Q.C.,  by  his  communication  of  the  15th  of  January,  1887, 
on  behalf  of  liquor  dealers  of  the  city  of  Halifax,  has  asked  that  this  Act  be  disallowed 
on  the  grounds  : 

(a.)  That  its  provisions  are  not  intended  in  good  faith  to  regulate  the  traffic  in 
intoxicating  liquors,  but  under  the  guise  of  regulation  virtually  to  prohibit  all  sale 
therein  ;  and 

{b.)  That  it  encroaches  upon  the  recognized  powers  of  the  parliament  of  Canada  in 
respect  to  trade  and  commerce. 

A  copy  of  Mr.  Henry's  communication  having  been  transmitted  to  the  Lieutenant- 
Governor  of  Nova  Scotia,  a  minute  of  his  Executive  Council  on  the  subject  was  approved 
by  him  on  the  5th  May,  1887,  and  a  copy  thereof  was  forwarded  to  your  Excellency  and 
forms  part  of  the  papers  submitted  with  this  report. 

The  views  of  the  dealers  who  are  opposed  to  the  enactment  were  further  presented 
to  the  undersigned,  by  counsel  who  attended  at  Ottawa  for  that  purpose. 

Attention  has  been  especially  called  to  the  following  sections  : — 

(1.)  Sections  makes  provision  for  hotel,  shop  and  wholesale  licenses  only,  and  does 
not  authorize  the  issue  of  saloon  or  other  licenses,  under  which  litjuors  can  be  sold  for 
consumption  on  the  premises,  in  any  place  other  than  an  hotel.  In  the  case  of  a  hotel 
license  the  quantity  sold  cannot  exceed  one  quart,  and  the  sale  cannot  be  made  to  a  person 
who  is  not  a  bona  fide  guest  or  lodger  in  the  hotel. 

(2.)  Section  10,  which  is  follows  : — 

"  In  the  case  of  an  applicati  m  for  a  hotel  or  shop  license  in  the  city  of  Halifax  the 
petition  must  be  accompanied  by  a  certiticate  signed  by  three  fifths  of  the  ratepayers  of 
the  polling  district  in  which  the  premises  sought  to  be  licensed  are  situated  ;  and  in 
the  case  of  an  application  for  a  wholesale  license  in  said  city,  petition  must  be  accompanied 
by  a  certificate  signed  by  a  majority  of  the  ratepayers  of  the  polling  district  in  which 
the  premises  sought  to  be  licensed  aie  situated  ;  and  in  the  case  of  an  application  for  a 
hotel,  wholesale  or  shop  license,  elsewhere  than  in  the  city  of  Halifax,  the  petition  must 
be  accompanied  by  a  certificate  signed  by  tvvo  thirds  of  the  ratepayers  of  the  polling 
district  in  which  the  premises  sought  to  be  licensed  are  situated.  Such  polling  district 
shall  be  that  established  by  law  for  the  purpose  of  an  election  for  the  House  of  Assembly, 
or  if  none  should  be  established,  then  the  polling  district  used  for  the  last  election  for 
the  House  of  Assembly." 

(3.)  Section  58,  subsection  2,  which  is  as  follows : 

(After  making  provision  as  to  the  breweries  licensed  by  the  government  of 
Canada.) 

"  Such  a  brewer,  distiller  or  other  person,  is,  however,  further  required  to  first 
obtain  a  license  to  sell  by  wholesale  under  this  Act,  but  a  brewer  shall  not  be  required 
in  order  to  obtain  such  license,  to  get  a  petition  under  section  10  of  this  Act.  The 
liquor  so  manufactured  by  him,  when  sold  for  consumption  within  this  province,  under 
which  license  the  said  liquor  may  be  sold  by  sample  or  in  original  packages,  in  any 
municipality  as  well  as  in  that  in  which  it  is  manufactured,  but  no  such  sale  shall 
be  in  quanties  less  than  those  prescribed  in  a  wholesale  license." 

And  also  all  other  provisions  which  are  said  to  interfere  directly  with  trade,  and,  it 
is  urged,  should  not  be  treated  as  merely  regulating  the  sale  of  intoxicating  liquors. 

It  is  clear  that  section  58.  subsection  2,  is  not  within  the  legislative  authority 
of  the  legislature  of  Nova  Scotia.  The  decision  of  the  Supreme  Court  of  Canada  in 
Servein  vs.  the  Queen  (2  S.  C.  11.  71)  supports  this  view. 

The  other  objections  raised  by  counsel  for  the  petitioners  raise  some  doubts  as  to 
the  validity  of  other  sections  of  this  enactment,  especially  when  their  direct  eff^ect  upon 
trade  is  considered. 
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The  Act,  however  contains  many  provisions  for  the  regulation  of  the  sale  of  intox- 
icating liquors,  which  appear  to  be  clearly  within  the  powers  of  the  legislature. 

Some  of  these  are  important,  and  the  disallowance  of  the  enactment  would,  with- 
out doubt,  produce  considerable  public  inconvenience  within  the  province  ot  Nova 
Scotia. 

The  undersigned  therefore,  after  careful  consideration,  recommends  that  the  Act 
be  left  to  its  operation,  but  that  the  Lieutenant-Governor  of  the  province  be  requested 
to  call  the  attention  of  his  advisers  again  to  the  Act,  with  a  view  to  the  amendment 
or  repeal  of  such  of  its  provi-,ions  as  are  of  doubtful  validity,  and  especially 
with  a  view  to  the  repeal  of  the  2nd  subsection  of  section  58  before  quoted,  in  order 
to  prevent  the  litigation  which  must  otherwise  inevitably  ensue,  with  all  its  attendant 
consequences. 

3.  Chapter  16,  "  An  Act  respecting  the  Westei'n  Counties  Railway  Company." 
By  the  3rd  section  of  this  Act  the  Provincial  Secretary  of  Nova  Scotia  is  author- 
ized to  make  sale  and  absolutely  dispose  of,  either  altogether  or  in  separate  parcels,  at 
one  time  or  at  sepai'ate  times,  and  either  at  public  auction,  sale,  or  by  private  contract, 
at  his  discretion,  and  at  or  for  such  sums  of  money  as  he  shall  judge  sufficient,  among 
other  things,  £110,000  sterling  of  the  debenture  stock  of  the  western  division  of 
the  Western  Counties  Railway  Company  deposited  with  the  provincial  secretary  as  col- 
lateral security  for  the  guarantee  of  interest  on  certain  debenture  stock  of  the  said 
company. 

To  this  Act  objection  has  been  taken  by  Messrs.  Markby,  Stewart  &  Co.,  of 
London,  England,  the  proprietors  of  £45,300,  a  portion  of  the  £110,000  debenture 
stock  above  referred  to. 

They  claim  that  the  said  sum  of  £45,300  of  debenture  stock  was  not  deposited 
with  the  provincial  secretary  under  the  terms  of  the  agreement  recited  in  the  Act  in 
question,  but  in  accordance  with  the  terms  of  the  letter  addressed  by  Mr.  F.  Gundry, 
then  manager  of  the  Bank  of  Montreal  at  Halifax,  to  the  provincial  secretary,  dated 
16th  August,  1879. 

In  that  letter  Mr.  Gundry  stated  to  the  provincial  secretary  that  in  compliance 
with  instructions  received  from  Messrs.  Markby,  Stewart  &  Co.,  he  begged  to  hand- 
to  him  therewith  script  for  £45,300  sterling  for  '.'  A"  debenture  stock  of  the  Western 
Counties  Railway  Company  of  Nova  Scotia,  and  that  this  script  was  made  out  in  the 
name  of  the  provincial  secretary  and  was  to  be  held  by  him  as  collateral  security 
for  the  provincial  guarantee  of  £50,000  sterling  of  "  B  "  debenture  stock  of  the  said 
company. 

The  correspondence  on  this  subject  was  duly  transmitted  to  the  Lieutenant-Governor 
of  Nova  Scotia,  and  the  views  of  his  advisers  obtained  thereto. 

This  correspondence  has  led  to  an  amendment  of  the  3rd  section  of  the  Act  in 
question  (49  Victoria,  chapter  16),  by  which  it  is  provided  "  that  no  such  sale  either 
by  public  auction  or  private  contract,  shall  be  held  or  take  place  unless  and  until  the 
provincial  secretary  shall  have  yiven  public  notice  of  such  sale,  at  least  thirty  days  be- 
forehand, stating  the  time  and  place  of  such  proposed  sale,  which  notice  shall  appear 
in  the  Rnyal  Gazette  for  at  least  four  issues,  and  in  at  least  two  daily  papers  published 
in  the  city  of  Halifax,  and  in  one  or  more  newspapers  published  in  Yarmouth,  in  as 
many  as  four  issues  of  each  of  the  said  papers. 

The  undersigned  does  not  understand  Messrs.  Markby,  Stewart  &  Co.,  to  contend 
that  the  Western  Counties  Railway  Company  has  not  made  default  in  respect  of  the 
provincial  guarantee  of  £50,000  sterling  of  "  B  "  debenture  stock  of  the  said  company, 
and  having  consirjered  carefully  the  whole  correspondence  does  not  feel  himself  justfied 
in  recommending  your  Excellency  in  council  to  disallow  the  Act  in  question. 

The  undersigned  therefore  recommends  that  the  Act  be  left  to  its  operation. 

4.  Chapter  81,  "An  Act  to  provide  for  the  management  and  improvement  of  the 
cemetery  in  Upper  Stewiacke,  in  the  county  of  Colchester.  " 

Chapter  136,  "  An  Act  to  incorporate  the  Forest  Hill  Cemetery  Company,  county 
of  Colchester." 
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Chapter  147,  "  An  Act  to  incorporate  the  Trustees  of  South  Brook  Cemetery,  in 
the  county  of  Inverness." 

Chapter  168,  "An  Act  to  incorporate  the  Plymouth  Cemetery  Company." 

The  above  mentioned  Acts  having  been  amended  in  accordance  with  the  suggestions 
made  in  the  report  of  the  undersigned  of  the  30th  March  last,  he  recommends  that  they 
be  left  to  their  operation. 

5.  Chapter  86,  "  An  Act  to  amend  the  Acts  relating  to  the  town  of  Dartmouth." 

Chapter  98,  "  An  Act  to  incorporate  the  town  of  Kentville." 

Chapter  105,  "  An  Act  to  consolidate  and  amend  the  Acts  relating  to  the  town 
of  New  Glasgow." 

With  reference  to  the  suggestions  made  in  respect  to  these  Acts  in  his  report  of 
the  30th  March,  1887,  above  referred  to,  the  undersigned  begs  to  direct  attention  to 
the  memorandum  of  the  Attorney  General  of  Nova  Scotia  of  the  17th  of  August,  in 
which  the*  Attorney  General  states  that  chapters  86,  98  and  105  were  not  dealt  with  for 
the  reason  that  it  was  pretty  generally  understood  and  recognized,  that  it  would 
become  the  duty  of  the  government  of  Nova  Scotia  at  the  next  session  of  the  legislature 
to  bring  forward  a  general  measure  relating  to  the  incorporation  of  towns  in  Nova 
Scotia  ;  that  it  seems  to  be  an  unsound  policy  to  allow  each  town  to  get  its  own  par- 
ticular Act,  and  that  it  was  proposed  to  substitute  for  this  a  general  measure  applicable 
to  all  towns  then  incorporated,  and  that  in  such  a  measure  due  care  would  be  taken  not 
to  trench  upon  provisions  outside  the  authority  of  the  legislature. 

Under  these  circumstances  the  undersigned  respectfully  recommends  that  the 
several  Acts  be  left  to  their  operation. 

All  of  which  is  i-espectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NOVA  SCOTIA— 50th  VICTORIA,  1887. 

(1st  Session — 29th  General  Assembly.) 
Petition  of  Messrs.  Belden  Bros.,  re  chap.  12. 
To  His  Excellency  the  Governor  General  of  the  Dominion  of  Canada,  in  Council : 

The  petition  or  memorial  of  the  undersigned,  Messrs.  Belden  Brothers,  o^  Toronto, 
in  the  province  of  Ontario,  respectfully  showeth  : — 

1st.  Your  memorialists  are  publishers  in  the  said  city  of  Toronto.  Some  years  ago 
they  published  a  book  called  "  Picturesque  Canada,"  which  was  largely  sold  all  through 
the  Dominion,  a  great  many  paying  therefor  when  delivered,  while  some  have  resisted, 
and  still  are  resisting  payment. 

2nd.  Of  the  number  resisting  payment,  some  reside  in  the  county  of  Cumberland, 
Nova  Scotia.  And  in  the  month  of  March,  1886,  it  became  necessary  to  take  legal  pro- 
ceedings against  a  number  of  persons  in  order  to  collect  our  claims.  These  proceedings 
were  commenced  and  taken  in  said  county  of  Cumberland,  where  the  defendants  resided. 
Under  the  law  in  the  province  of  Nova  Scotia  these  parties  applied  for  juries  in  each 
case,  and  the  result  was  that  the  juries  went  directly  contrary  to  the  evidence  given  at 
the  trials  and  against  the  charge  of  the  learned  judge  of  the  county  court,  who  tried 
said  actions — in  fact  went  even  contrary  to  the  admissions  of  the  defendants  themselves 
— and  found  for  the  people  and  against  your  memorialists,  which  necessitated  an  appeal 
to  the  Supreme  Court  of  Nova  Scotia,  where  the  said  appeals  are  still  pending,  and  as 
the  amount  of  our  claim  in  each  case  is  only  $21.60,  great  loss  and  serious  injustice  has 
been  done  us  by  the  said  decisions  of  the  juries. 

3rd.  Having  a  large  number  of  other  delinquent  subscribers  residing  in  said  county 
of  Cumberland,  it  again  became  necessary  for  us  in  February  of  the  year  1887,  to  again 
take  legal  proceedings,  which  we  did  in  the  county  of  Halifax,  against  these  defendants 
residing  in  Cumberland.  By  the  unfair  treatment  we  had  received  in  said  county,  we 
felt  it  would  be  worthless  for  us  to  expect  to  receive  fair  play  or  justice  in  said  county 
of  Cumberland,  and  were  driven  to  Halifax  to  seek  justice. 

4th.  Almost  immediately  upon  our  taking  said  proceedings  to  Halifax,  persons 
acting  on  behalf  of  the  defendants  herein  caused  a  bill  to  be  introduced  into  the  local 
legislature  of  Nova  Scotia,  compelling  plaintiffs  having  claims  against  debtors  for  sums 
under  $80,  to  bring  their  action  in  the  county  where  the  defendant  resided,  thus  driving 
the  creditor  to  the  debtor,  instead  of  following  the  old  and  established  law  of  compelling 
the  debtor  to  come  to  his  creditor,  and  the  Act  also  went  so  far  as  to  direct  and  compel 
judges  of  the  county  courts  to  send  any  case  then  before  them  back  to  the  counties 
where  the  defendants  resided,  thus  striking  a  blow  at  the  very  cases  we  have  now  stand- 
ing in  the  county  of  Halifax  for  trial.  In  fact,  since  the  said  Act  passed  the  legislature, 
which  it  did  without  any  notice  to  us,  a  few  weeks  since,  it  has  been  admitted  that  it 
was  aimed  at  and  passed,  for  the  sole  purpose  of  striking  a  blow  at  the  "  Picturesque 
Canada  "  cases. 

5th.  Feeling  that  very  great  injustice  will  be  done  us  if  this  law  is  allowed  to  come 
into  operation  and  that  we  might  just  as  well  throw  away  our  claims  as  to  go  to  Cumber- 
land county  and  fight  them  ;  we  humbly  ask  your  Excellency  and  your  honourable 
government  to  disallow  .<!aid  Act  which  is  entitled  :  '*  An  Act  to  amend  the  provisions 
of  the  Revised  Statutes  of  County  Courts  and  the  procedure  therein." 

6th.  We  lastly  say  that  our  claims  against  the  parties  defendants  in  the  several 
actions  tried  at  Amherst  were  just  and  honest,  and  in  every  case  the  learned  County 
Court  Judge  charged  strongly  in  our  favour,  but  notwithstanding  that,  and  that  the, 
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evidence  being  with  us — in  one  case  where  our  witnesses  as  to  the  order  for,  and  delivery 
of  the  work,  not  being  contradicted,  although  the  defendant  was  present  but  not  called — • 
the  jury  went  so  far  as  to  refuse  to  give  a  verdict  in  our  favour,  and  the  only  reason  we 
ask  that  this  law  be  not  allowed,  is  that  it  is  a  direct  blow  at  us  personally  and  we  could 
not  get  justice  at  the  hands  of  a  Cumberland  jury,  and  it  will  be  seen  on  reference  to 
said  Act,  it  applies  to  cases  now  outst mding  as  well  as  to  any  future  cases. 

On  the  grounds  above  set  forth,  your  memorialists  ask  that  said  Act  may  be 
disallowed. 

And  as  in  duty  bound  your  petitioners  will  ever  pray,  &c. 

BELDEN  BROS. 
Dated  at  Toronto  this  30th  day  of  May,  1887. 

Petition  of  Edward  Church  and  others  respecting  Chapter  20. 

To  His  Excellency  Henry  Charles  Petty  Keith  Fitzmaurice,  Marquis   of  Lansdowne^ 

Governor  General  of  Canada. 

The  humble  Petition  of  the  undersigned  respectjully  sJwweth  : 

1.  That  your  memorialists  are  proprietors  in  a  certain  tract  of  dyked  marsh  land 
situate  in  Falmouth  in  the  county  of  Hants,  in  the  province  of  Nova  Scotia,  known  as 
the  "  Falmouth  Village  Great  Dyke,"  containing  four  hundred  and  forty  acres  or  there- 
about of  '  ratable  '  land. 

2.  That  chapter  40  of  the  Revised  Statutes  of  the  province  of  Nova  Scotia,  4th 
series,  intituled  :  "  Of  Commissioners  of  Sewers,  and  of  Dyked  and  Marsh  Lands,"  which 
came  into  force  in  the  year  1873,  contained  general  provisions  with  reference  to  dyked 
and  marsh  lands  in  the  said  province. 

3.  That  chapter  42  of  the  Revised  Statutes  of  the  said  province  of  Nova  Scotia, 
5th  series,  intituled  :  "  Of  Commissioners  of  Sewers  and  of  Dyked  and  Marsh  Lands," 
which  came  into  force  in  the  year  1884,  contained  provisions  similar  to  those  contained 
in  chapter  40  of  the  Revised  Statutes  4th  series,  except  as  varied  by  certain  amend- 
ments and  additions. 

4.  That  your  memorialists  crave  leave  to  refer  to  both  chapter  40  and  chapter  42 
(jf  the  said  respective  series  of  the  Revised  Statutes  of  Nova  Scotia  before  mentioned. 

5.  That  on  the  23rd  day  of  June,  1881,  a  certain  suit  was  instituted  in  the  Supreme 
Court  of  Nova  Scotia,  by  William  Burnham,  one  of  your  memorialists,  against  one 
Nathaniel  Davison,  then,  as  now,  of  Falmouth  aforesaid,  to  recover  damages  for  certain 
trespasses  alleged  to  have  been  committed  by  said  Davison  upon  certain  undyked  marsh 
land  lying  on  the  outside  of  the  running  dyke,  surrounding  that  portion  of  the  tract 
mentioned  in  paragraph  1,  which  lay  towards  the  tide- water. 

6.  That  said  suit  was  instituted  against  the  said  Nathaniel  Davison,  as  a  private 
individual. 

7.  That  shortly  after  the  institution  of  said  suit  a  number  of  the  proprietors  in  the 
said  "Falmouth  Village  Great  Dyke"  fearing  lest  the  said  Nathaniel  Davison  (who  was 
then  and  is  now  a  commissioner  of  sewers  for  the  township  of  Falmouth),  would  attempt 
to  set  up  as  as  a  defence  to  said  suit  that  he  was  acting  in  the  legal  performance  of  his 
duty  as  such  commissioner,  and  believing  the  said  Davison  had  no  just  defence  to  said 
suit,  held  a  meeting,  and  protested  against  any  such  proceeding  being  adopted  by  said 
Davison,  who  was  thereupon  notified  that  the  proprietors  would  not  be  responsible  for 
any  costs,  charges  or  expenses  incurred  by  him  in  setting  up  such  a  defence,  and  he  was 
advised  to  settle  said  suit  forthwith. 

8.  That  on  the  5th  day  of  July,  1881,  said  Nathaniel  Davison  entered  a  defence  to 
said  suit,  setting  out  in  substance  that  the  land  upon  which  the  alleged  trespass  was 
committed  was  not  William  Burnham's  land,  but  was  the  land  of  him  the  said  Davison 

9.  That  some  months  after  entering  the  defence  mentioned  in  the  foregoing  paragraph, 
said  Nathaniel  Davison  by  leave  of  the  Supreme  Court  of  Nova  Scotia  or  a  judge  thereof, 
entered  an  additional  defence  claiming  that  he  did  the  acts  complained  of  as  a  com- 
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missioner  of  sewers  for  the  township  of  Falmouth  aforesaid,  appointed  under  the  pro\'isions 
of  chapter  40  of  the  Revised  Statutes  of  Nova  Scotia,  4th  series, 

10.  That  said  suit  was  tried  at  "Windsor  in  the  county  of  Hants,  in  said  province 
of  Nova  Scotia  and  on  the  2nd  day  of  June,  1882,  a  verdict  was  rendered  in  favour  of 
said  William  Burnhara,  against  the  said  Nathaniel  Davison,  for  ten  dollars  damages  and 
costs ;  a  rule  to  set  aside  this  verdict  was  then  taken  out  by  Davison,  which  rule  after 
being  twice  argued  before  the  Supreme  Court  at  Halifax,  in  said  province  was,  on  the 
22nd  day  of  April,  1884,  discharged  with  costs. 

11.  That  against  the  decision  referred  to  in  the  foregoing  paragraph,  said  Nathaniel 
Daxason,  applied  for  and  perfected  an  appeal  to  the  Supreme  Court  of  Canada ;  after 
full  argument  this  appeal  was  in  the  month  of  February,  1885,  dismissed  with  costs  by 
the  Supreme  Court  of  Canada,  and  on  the  26th  day  of  March,  1885,  final  judgment  was 
entered  up  for  the  said  Burnham  against  the  said  Davison  in  the  Supreme  Court  of  Nova 
Scotia. 

12.  That  as  to  the  particular  facts  set  forth  in  paragraphs  5,  6,  7,  8,  9,  10  and  11, 
your  memorialists  crave  leave  to  refer  to  the  proceedings  in  said  suit  now  on  file  with 
the  prothonotary  of  the  Supreme  Court  at  Windsor  in  the  county  of  Hants  and  province 
of  Nova  Scotia,  to  the  judgment  of  the  Supreme  Court  of  Canada,  and  we  append  hereto 
a  copy  of  the  printed  case  used  on  the  argument  of  the  appeal  before  the  Supreme  Court 
of  Canada,  together  wich  the  factum  of  William  Burnham's  counsel  in  said  appeal ;  that 
your  memoralists  have  been  unable  to  obtain  the  printed  report  of  the  decision  of  the 
Supreme  Court  of  Canada  in  said  appeal,  which  we  are  advised  has  not  yet  been  for- 
warded to  the  law  library  at  Halifax,  and  we  can  only  refer  to  a  short  note  of  said  case 
which  appears  on  page  515  of  the  Supreme  Court  of  Canada  Digest. 

13.  That  after  judgment  has  been  entered  against  said  Nathaniel  Davison,  as  men- 
tioned in  paragraph  11  he  was  obliged  to  pay  all  the  costs  of  said  suit;  the  plaintiff's 
as  well  as  his  own,  in  addition  to  the  sum  of  ten  dollars  damages,  and  we  are  given  to 
understand  that  he  claims  to  have  paid  in  all  the  sum  of  $1,350  or  thereabouts  in  respect 
of  said  costs,  and  seeks  to  be  reimbursed  therefor  as  hereinafter  mentioned. 

14.  That  a  certain  bill  was  introduced  into  the  legislature  of  the  province  of  Nova 
Scotia  at  the  last  session  thereof,  intituled  :  "  An  Act  to  amend  chapter  42,  Revised 
Statutes,  '  Of  Commissioners  of  Sewers  and  of  Dyked  and  Marsh  Lands '  "  ;  said  bill 
was  debated  in  both  branches  of  said  legislature,  and  after  passing  the  lower  house  was 
vigorously  opposed  in  the  upper  chamber,  and  only  escaped  defeat  therein  by  a  majority 
of  one  vote,  being  the  casting  vote  of  the  chairman,  as  we  are  informed.  We  append 
hereto  a  certified  copy  of  said  bill. 

15.  That  your  memorialists  had  no  notice  of  the  introduction  of  said  bill  into  the 
said  legislature  until  after  its  passage,  otherwise  steps  would  have  been  taken  to  prevent, 
if  possible,  the  passage  thereof  and  we  are  given  to  understand  that  had  the  facts  which 
we  set  forth  herein,  been  laid  before  said  legislature,  the  said  bill  could  not  have  escaped 
defeat  therein. 

16.  That  your  memorialists  are  given  to  understand  that  the  said  Nathaniel  Davison 
was  largely  influential  in  having  said  bill  introduced  into  the  legislature  of  Nova  Scotia, 
and  that  he  intends  to  avail  himself  of  its  provisions  in  order  to  reimburse  himself  for 
the  costs,  charges  and  expenses  incurred  by  him  in  the  aforementioned  suit ;  that  his 
case  and  that  of  another  person  in  the  county  of  Kings,  in  said  province,  gave  rise  to 
the  introduction  of  said  bill,  and  said  bill  is  manifestly  aimed  at  cases  of  the  character 
and  description  hereinbefore  detailed. 

17.  That  although  it  is  undoubted  that  said  Nathaniel  Davison,  in  the  aforemen- 
tioned suit,  failed  in  establishing  any  right  in  himself  to  the  land  upon  which  the 
trespasses  charged  were  committed,  and  also  failed  in  establishing  the  fact  that  he  was 
acting  in  the  legal  performance  of  his  duty  as  commissioner  of  sewers,  <fec.,  in  committing 
the  Acts  complained  of,  yet  we  submit  that  the  ingenious  and  sweeping  phraseology  of 


Note.— See  Burnham  vi.  Davison— N.  S.  Reports,  5  R.  &  G.,  388,  also  Davison  vs.  Burnham— (Jassels 
Digest,  S.  C.  R.,  846. 
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section  1  of  said  bill,  which  is  the  objeclionable  section,  is  probably  sufficient  to  cover 
the  case  of  the  said  Nathaniel  Davison,  and  to  authorize  him  (he  still  being  a  commis- 
sioner for  the  township  of  Falmouth)  to  assess  your  memorialists  for  the  aforementioned 
costs,  charges  and  expenses  incurred  by  him,  in  which  case  your  memorialists  would  be- 
come liable  to  a  tax  of  $3.00,  or  thereabouts,  per  acre,  for  every  ratable  acre  of  their 
dyked  and  marsh  land  in  the  "  Falmouth  Village  Great  Dyke  "  aforementioned,  and 
possibly  in  a  larger  amount. 

18.  That  said  bill  is  retrospective  and  aflFects  vested  rights,  and  we  humbly  submit 
that  the  same  is  ultra  vires  of  the  legislature  of  the  province  of  Nova  Scotia. 

19.  That,  should  said  bill  receive  the  sanction  of  your  Excellency,  it  would  practi- 
cally have  the  effect  of  reversing  the  decision  of  the  Supreme  Court  of  Canada  in  the 
aforementioned  suit  of  Burnham  vs.  Davison,  and  your  memorialists  might  become  liable 
to  be  mulcted  in  a  large  sum  of  money,  for  the  payment  of  which  they  might  otherwise 
in  no  sense  be  responsible. 

Your  memorialists  therefore  humbly  pray  that  your  Excellency  may  take  such 
measures  f(jr  their  relief  that  the  said  bill  may  be  disallowed  in  whole  or  in  part,  as  to 
your  Excellency  may  seem  most  advisable  and  proper. 

And  your  memorialists,  as  in  duty  bound,  will  ever  pray,  &c. 

EDWARD  CHURCH,  and  others. 


His  Honour  the  Lieutenant-Governor  of  Nova  Scotia  to  the  Honourable  the  Secretary 

of  State. 

Government  House,  Halifax,  N.S.,  17th  September,  1887. 

Sir, — Referring  to  Mr.  Powell's  despatch  of  the  12th  August  last,  trans- 
mitting a  petition  from  a  Mr.  Church  and  others  of  Falmouth,  Nova  Scotia,, 
praying  that  an  Act  entitled  "An  Act  to  amend  chapter  42  of  the  Revised  Statutes," 
passed  by  the  legislature  of  this  province  at  its  last  session,  might  be  disallowed,  also  to 
a  despatch  from  Mr.  Powell  on  the  same  date,  i-elative  to  a  petition  from  Messrs.  Belden 
Bros.,  of  Toronto,  and  likewise  to  my  replies  thereto  of  the  2.3rd  ultimo ;  I  have  now 
the  honour  to  inclose  the  reports  of  my  Attorney  General  on  the  petitions  mentioned 
above. 

I  have,  &c., 

M.  H.  RICHEY, 

Lieutenant-Governor. 


ieport  of  the  Honotirahle  Attorney  General  of  Nova  Scotia  on  Memorial  of  Belden  Bro- 
thers re  Disallowance  of  Chapter  12,  Acts  of  Nova  Scotia,  1887. 

A  copy  of  the  memorial  to  his  Excellency  the  Governor  General  on  this  matter, 
forwarded  to  his  Honour  the  Lieutenant-Governor,  has  been  referred  to  me.  After  a 
full  and  careful  consideration  of  the  subject,  I  beg  leave  to  report  as  follows : — 

First. — The  Act  in  question  was  introduced  by  a  private  member  of  the  House  of 
Assembly,  and  the  government  of  this  province  have  no  special  interest  whatsoever  in  it. 

Second. — The  objections  which  Messrs.  Belden  Brothers  urge  against  the  Act  on 
the  ground  that  it  seems  to  have  been  intended  to  operate  specially  against  their  busi- 
ness and  to  the  prejudice  of  their  pending  suits  in  court,  would,  in  my  view,  be  more 
appropriately  addressed  to  the  legislature  of  the  province  than  to  the  source  of  disallow 
ance.  The  statements  contained  in  the  memorial  may  for  the  purpose  of  this  argument 
be  a'^sumed  to  be  true.  Nevertheless,  I  think  it  is  perfectly  clear  that  the  Act  itself  is 
strictly  within  the  competency  of  the  provincial  legislature,  and  it  seems  to  me  that  it 
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would  be  both  dangerous  in  principle  and  inconvenient  in  practice,  to  rectify  the  possible 
injustice  of  a  provincial  legislature,  by  disallowance.  How  far  the  Act  itself  may  be  in 
the  public  interests,  how  far  private  rights  may  be  interfered  with  in  any  improper 
degree,  are  likely  to  be  debatable  questions ;  and  it  would  be  anomalous  and  might 
lead  to  endless  confusion  and  difficulties,  if  the  federal  authorities  undertook  in  matters 
admittedly  within  the  area  of  the  provincial  legislature,  to  rectify  all  possible  wrongs  by 
the  arbitr.ary  exercise  of  the  power  of  disallowance. 

As  to  the  Act  itself  it  has  been  already  said,  no  special  importance  is  attached  to 
it,  and  no  obligation  rests  upon  the  government  to  defend  its  provisions.  It  is  proper, 
however,  to  say  there  are  features  of  it  which  are  perfectly  sound  and  correct.  The 
first  clause  reads  as  follows  : — 

"  All  actions  brought  in  the  county  courts  for  the  the  recovery  of  debts  under 
$80,  in  which  the  plaintiff  resides  out  of  Nova  Scotia,  shall  be  brought  and  prosecuted 
in  the  county  in  which  the  defendant  resides,  or  in  which  the  debt  or  cause  of  action 
arose." 

If  the  clause  had  stopped  here  it  would  have  been  entirely  justifiable  and  perfectly 
proper  legislation  ;  but  the  clause  proceeds  with  this  additional  provision  :— 

"  And  in  any  such  case  now  pending  in  the  county  court,  either  party  shall  be 
entitled  to  an  order  of  the  court  or  judge  of  the  district  in  which  the  same  is  pending, 
changing  the  place  of  trial  to  the  county  in  which  the  defendant  resides,  or  the  debt  or 
cause  of  action  arose."  ' 

This  clause  may  work  with  special  harshness  against  the  memorialists  in  the  present 
suits,  but  I  fail  to  see  anything  very  radically  unsound  in  such  a  provision,  and  if  it  did 
work  harshly  it  would  be  entirely  competent  for  the  memorialists  to  go  to  the  Nova 
Scotia  legislature  next  session  and  point  the  injustice  out,  and  it  is  altogether  to  be  pre- 
sumed that  the  legislature  would  be  ready  and  willing  to  rectify  any  unintentional  error  it 
may  have  made.  Besides  if  the  statement  made  by  Messrs.  Belden  Brothers  be  correct, 
as  to  their  not  being  able  to  get  a  fair  trial  in  Cumberland  county,  the  Act  in  its  second 
clause  preserves  to  them  a  remedy  always  available.     Clause  2  reads  :— 

"Nothing  herein  contained  shall  abridge  in  any  way  the  power  of  the  judge  of  the 
county  court,  having  jurisdiction,  making  any  order  for  a  change  of  venue  in  such  cases 
upon  sufficient  cause  shown." 

I  respectfully  submit  that  the  disallowance  of  this  Act  upon  general  principles 
would  be  an  arbitrary  exercise  of  the  power,  and  would  be  subversive  of  the  just  and 
legitimate  functions  of  the  provincial  legislature.  But  it  must  be  understood  that 
these  remarks  are  made  only  upon  general  principles,  and  quite  irrespective  of  any 
special  features  of  the  Act. 

J.  W.  LONGLEY, 

Attorney  General. 
September  5th,  1887. 


Report  of  Attorney    General    of  Nova    Scotia   on   Memorial    of  Edward  Church  and 
others,  re  Disallowance  of  Chapter  20,  Acts  of  Nova  Scotia. 

The  remarks  made  touching  Messrs.  Belden  Brothers'  memorial  are,  in  the  main, 
applicable  to  the  present  Act,  which  was  introduced  by  a  private  member,  and  has  no 
very  wide  application  in  the  province.  I  will  not  say  one  word  in  regard  to  the  specific 
objections  to  the  application  of  the  Act  to  the  Falmouth  dyke.  I  will  assume  that  the 
statements  contained  in  the  memorial  are  iti  every  way  accurate.  '  But  I  feel  compelled 
to  urge  the  point  that  those  objections  do  not  constitute  a  just  and  reasonable  ground 
for  the  exercise  of  the  powers  of  disallowance.  The  subject  matter  of  the  Act  in  ques- 
tion I  hold  to  be  entirely  within  the  jurisdiction  of  legislature  of  Nova  Scotia.  If  any 
clause  of  the  Act  contains  any  provisions  which  work  unjustly  towards  any  number  of 
individuals  in  the  province,  the  proper  course  in  my  view,  would  be  to  address  these 
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objections,  which  are  clearly  and  forcibly  set  out  in  the  memorial  before  me  to  the 
provincial  legislature  at  its  next  session.  And  there  is  no  reason  to  doubt  that  this  body 
would  be  ready  to  rectify  any  wrong  unintentionally  done. 

I  would  lay  it  down  as  a  just  and  sound  principle  that  the  disallowance  of  Acts 
clearly  within  the  jurisdiction  of  a  provincial  legislature,  should  not  be  exercised  unless 
the  Act  be  grossly  and  inexcusably  aimed  at  private  parties,  is  exceedingly  prejudicial 
in  its  character,  and  likely  to  work  manifest  and  irreparable  injury  to  the  party  or 
parties  affected,  before  repeal  was  possible ;  and  the  legislature  intended  to  per- 
sistently adhere  to  the  gross,  inexcusable  and  purposely  prejudicial  legislation.  The 
Act  now  complained  of  would  not  fall,  as  it  appears  to  me,  within  the  above  category 
or  definition,  in  any  respect,  and  I,  therefore,  solely  on  general  principles,  respectfully 
submit,  that  it  is  not  fairly  amenable  to  the  legitimate  exercise  of  the  power  of  dis- 
allowance vested  in  his  Excellency  the  Governor  General. 

J.  W.  LONGLEY, 

Attorney  General. 
September  5th,  1887. 

Report  of  the  Honourable  the  Minister  of  Justice,   approved  by   His   Excellency   the 
Governor  General  in  Council  on  the  2nd  October,  1888. 

Department  of  Justice,  Ottawa,  30th  April,  1888. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  had  under  consideration  the 
Acts  of  the  legislature  of  the  province  of  Nova  Scotia  passed  in  the  session  held  in  the 
year  1887  (50th  Victoria)  the  chapters  of  which  are  mentioned  in  the  schedule  hereto, 
and  recommends  that  they  be  left  to  their  operation. 

Respectfully  submitted, 

JNO.  S.  I).  THOMPSON, 

Minister  of  Justice. 

Schedule. 

Chapters  1  to  5,  7  to  11,  13  to  19,  21  to  50,  53  to  55,  57  to  91,  93,  97  to  101,  103 
to  107  and  109  to  125. 


Report  of  the  Honourable   the  Minister   of  Justice,    approved  by   His   Excellency  the 
Governor  General  in  Council  on  the  2nd  October,  1888. 

Department  of  Justice,  Ottawa,  30th  April,  1888. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  of  the  legisla- 
ture of  the  province  of  Nova  Scotia  passed  in  the  year  1 887,  namely  : 

Chapters  6,  12,  20,  56,  92,  94,  95,  102  and  108. 
Chapter  6. — An  Act  relating  to  the  administration  of  Criminal  Justice  in  the  Supreme 
Court. 

This  Act  has  for  its  object  the  regulation  of  the  choice  of  barristers  who  shall  con- 
duct criminal  prosecutions  in  the  province. 

As  the  expense  of  conducting  such  prosecutions  devolves  upon  the  provincial 
authorities,  there  seems  to  be  no  objection  to  the  Act  being  left  to  its  operation.  It 
contains,  however,  the  following  recital  : — 

"  Whereas  doubts  have  arisen  and  questions  have  been  raised,  under  the  British 
North  America  Act,  as  to  whether  the  responsibility  of  paying  the  expense  of  criminal 
prosecutions  was  imposed  upon  the  federal  or  provincial  governments." 


572  NOVA   SCOTIA   LEGISLATION 


The  undersigned  thinks  it  well  to  guard  against  it  being  inferred  from  the  Act 
being  left  to  its  operation,  that  the  doubts  referred  to  in  the  preamble  are  in  any  degree 
shared  by  your  Excellency's  government. 

Chapter  12. — An  Act  to  amend  chapter  105  of  the  Revised  Statutes  of  the 
County  Courts  and  Procedure  therein. 

The  object  of  this  legislation  is  to  compel  plaintiffs  who  reside  outside  of  Nova 
Scotia,  in  prosecuting  claims  in  county  courts,  to  sue  the  defendants  either  in  the  county 
where  he  resides,  or  in  the  county  in  which  the  cause  of  action  arose,  and  it  further  pro- 
vided that  in  cases  then  pending,  either  party  should  be  entitled  to  an  order  changing 
the  place  of  trial  to  the  county  in  which  the  defendant  resided,  or  in  which  the  cause  of 
action  arose. 

In  a  petition  to  your  Excellency  from  Messrs.  Belden  Brothers,  of  Toronto,  it  was 
in  effect  alleged  that  this  legislation  was  aimed  against  them  in  their  attempts  to  collect 
claims  from  divers  parties  residing  in  the  county  of  Cumberland  who  had  purchased  a 
work  from  them  known  as  "  Picturesque  Canada,"  and  they  earnestly  protested  against 
your  Excellency  allowing  the  Act  in  question  to  go  into  operation.  Their  petition,  on 
being  referred  to  the  undersigned,  was  forwarded  to  the  government  of  Nova  Scotia  for 
such  observations  as  might  be  made  in  respect  to  it. 

That  government  protested  against  the  exercise  of  the  power  of  disallowance  in 
respect  to  the  Act,  urging  that  the  legislation  in  question  was  in  respect  to  a  matter  of 
purely  local  concern. 

Although  of  opinion  that  legislation  altering  the  status  and  rights  of  litigants  in 
pending  actions  is,  generally  speaking,  of  a  pernicious  tendency,  the  undersigned  does 
not  think  that  there  can  be  any  doubt  that  the  statute  objected  to  is  within  the  juris- 
diction of  the  provincial  legislature,  and  inasmuch  as  it  does  not  affect  the  interests  of 
the  Dominion  generally,  and  is  not  shown  to  have  been  likely  to  result  in  a  defeat  of 
justice  in  the  cases  said  to  be  more  immediately  affected  by  it,  the  undersigned  does  not 
deem  it  advisable  that  your  Excellency  should  exercise  the  power  of  disallowance  in 
respect  to  it. 

Chapter  20.  An  Act  to  amend  chapter  42  of  the  Revised  Statutes,  "of  Commis- 
sioners of  Sewers  and  Dyked  and  Marsh  Lands." 

Section  1  of  this  Act  is  an  amendment  of  sec.  7  of  chap.  42,  Revised  Statutes  of 
Nova  Scotia,  "of  Commissioners  of  Sewers  and  Dyked  and  Marsh  Lands,"  and  it  pro- 
vided that  it  might  be  lawful  to  {j,ssess  and  collect  from  the  owners  or  occupiers  of  dyked 
lands,  all  expenses,  costs,  charges  and  disbursements  theretofore  incurred,  or  hereafter  to 
be  incurred  by  the  commissioners,  in  respect  of  any  legal  proceedings  had  or  taken  by,  or 
against  the  said  commissioners  in  the  performance  of  their  duties  as  such. 

It  appears  that  in  the  year  1881  one  William  Burnham  brought  an  action  of  tres- 
pass in  the  Supreme  Court  of  Nova  Scotia  against  one  Nathaniel  Davison,  "a  commis- 
sioneiof  sewersfor  the  township  of  Falmouth,  in  relation  to  the  Falmouth  Village  Great 
Dyke."  Mr.  Davison  set  up  as  a  defence  in  the  action  that  the  Acts  complained  of  were 
performed  by  him  as  a  commissioner  of  sewers  under  the  provisions  of  chap.  40,  above 
mentioned. 

This  action  was  tried  and  the  verdict  against  Mr.  Davison  was  eventually  confirmed 
on  appeal  to  the  Supreme  Court  of  Canada.* 

It  is  now  alleged  by  a  certain  number  of  the  proprietors  of  the  Falmouth  Village 
Great  Dyke,  that  the  legislation  above  cited  was  passed  with  a  view  of  enabling  Mr. 
Davison  in  his  official  capacity  as  commissioner,  to  compel  the  proprietors  of  the  marsh 
in  question — to  refund   him    all  his  expenses  in  connection  with  that  litigation. 

Upon  grounds  similar  to  those  stated  in  the  remarks  of  the  undersigned  in  reference 
to  chapter  12,  he  does  not  deem  it  advisable  that  your  Excellency  should  exercise  the 
power  of  disallowance  in  respect  of  this  chapter, 

Chapter  51. — An  Act  to  amend  the  Act  to  incorporate  the  town  of  Kentville. 


•See  ante  p.  568, 
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In.  the  report  of  the  undersigned  to  your  predecessor  of  the  30th  March,  1887,  in 
relation  to  the  legislation  of  the  province  of  Nova  Scotia  for  the  year  1886,  he  had 
reason  to  call  attention  to  certain  objections  to  various  acts  passed  by  the  legislature  in 
that  year  in  relation  to  the  incorporation  of  certain  towns.  Such  objections  are  equally 
applicable  to  certain  provisions  in  this  Act. 

Your  Excellency's  attention  is  also  directed  to  sections  253  and  257  of  this  Act, 
which  purport  to  give  to  the  stipendiary  magistrate  appointed  by  the  town  council,  all 
the  jurisdiction  of  two  justices  of  the  peace,  and  provides  that  all  fines  for  the  future,  and 
fees  collected  or  received  in  the  stipendiary  magistrate's  court,  or  in  the  police  office 
of  the  town,  shall  be  paid  into  and  form  part  of  the  general  revenues  of  the  town. 

This  provision  is  inconsistent  with  the  provisions  of  chapter  180  of  the  Revised 
Statutes  of  Canada,  sec.  2,  which  provides  that,  "  whenever  no  other  provision  is  made 
by  any  law  of  Canada  for  the  application  of  any  tine,  penalty  or  forfeiture  imposed  for 
the  violation  of  any  such  law,  the  same  shall  belong  to  the  Crown  for  the  public  uses 
of  Canada." 

So  far  as  section  257  might  be  held  to  be  in  contravention  of  the  Dominion  Statute, 
it  is  beyond  the  powers  of  the  local  legislature,  but  inasmuch  as  it  may  and  undoubtedly 
should  be  construed  to  apply  only  to  fines  and  forfeitures  imposed  by  acts  of  the  local 
legislature,  or  under  lawful  by-laws  of  the  municipal  council,  the  undersigned  does  not 
consider  that  these  objections  are  sufficient  to  justify  the  disallowance  of  the  Act  as  a 
whole.  He  recommends,  however,  that  the  attention  of  the  provincial  government  be 
called  to  these  provisions,  in  order  that  they  may  be  amended  so  as  to  make  it  plain  that 
they  are  not  intended  to  interfere  with  the  fines  and  penalties,  which  are  at  the  disposal 
of  the  parliament  of  Canada. 

The  undersigne  I  is  of  opinion  that  a  provincial  legislature  cannot  /give  to  a  town 
council  power  to  make  regulations  for  the  discharging  and  depositions  of  ballast,  rubbish 
or  refuse  in  harbours  or  rivers.  A  portion  of  this  statute  (sec.  269,  subsec.  20)  would 
appear  in  this  respect  to  be  beyond  the  competency  of  a  provincial  legislature,  and  the 
undersigned  recom.nends  its  repeal.  The  matter,  however,  is  not  of  sufficient  public 
Importance,  in  the  opinion  of  the  undersigned,  to  call  for  the  exercise  of  your  Excellency's 
power  of  disallowance  in  respect  of  the  Act,  as  such  disallowance  would  probably  occa- 
sion more  public  inconvenience. 

The  undersigned  deems  it  right  to  call  special  attention  to  the  provisions  made  in 
this  Act  for  the  organization  of  the  municipal  and  police  courts,  and  for  the  appointment 
of  a  stipendiary  magistrate  over  such  courts.  There  are  doubts  as  to  the  power  of  a 
provincial  legislature  to  legislate  in  respect  to  the  appointment  of  justices  of  the  peace 
or  other  magistrates. 

There  have  been  decisions  in  Canada,  all  entitled  to  great  respect,  supporting  both 
views  of  the  question,  but  no  court  of  final  review  in  the  Dominion  has  as  yet  adjudi- 
cated upon  it. 

In  the  meantime  it  cannot  be  taken  as  settled  that  a  provincial  legislature  or  a 
Lieutenant-Governor  has  the  power  of  making  the  appointments  in  question,  or  that  the 
powers  vested  in  your  Excellency,  under  your  commission,  to  appoint  justices  of  the 
peace  in  her  Majesty's  name  can  be  interfered  with,  abridged  or  taken  away  by  provin- 
cial legislation. 

Chapter  52. — An  Act  to  consolidate  with  amendments,  the  Acts  of  Incorporation 
of  the  town  of  Windsor,  and  the  Acts  in  amendment  thereof. 

This  Act  is  open  to  the  same  objections  as  that  in  relation  to  the  town  of  Kentville, 
sections  229  and  233,  containing  similar  provisions  in  relation  to  Windsor  in  respect  to 
the  application  of  fines  and  forfeitures. 

Section  239  is  also  objectionable,  inasmuch  as  it  purports  to  give  the  town  council 
power  to  make  regulations  ; 

(a.)  In  respect  to  docks  and  wharfs,  (b.)  The  weighing  and  measurement  of  salt, 
coal,  itc,  and(c.)  The  discharging  and  depositing  of  ballast  in  harbours  and  rivers. 

There  is  also  a  grave  question  as  to  the  competency  of  the  provincial  legislature  to 
give  the  municipality  the  power  of  making  such  regulations  as  to  the  suppression  of  vice, 
and  as  to  the  observance  of  Sunday,  as  are  indicated  in  subsection  16  of  section  239. 
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The  undersigned,  however,  does  not  deem  these  objections  of  sufficient  importance 
to  call  for  your  ExceUency's  exercise  of  your  power  of  disallowance  in  regard  to  the  Act, 
as  such  disallowance  would  probably  occasion  some  public  inconvenience,  but  he  recom- 
mends that  the  attention  of  the  Lieutenant-Governor  of  the  province  be  called  to  the  sub- 
ject, in  order  that  his  Honour's  advisers  may  recommend  to  the  legislature  the  repeal  or 
amendment  of  the  objectionable  provisions. 

Chap.  56. — An  Act  to  incorporate  the  Bolton,  Parrsboro'  and  Londonderry  Bailway 
and  Steam  Navigation  Company,  Limited. 

The  title  of  this  Act  would  seem  to  imply  that  the  promoters  intended  that  the 
business  of  the  company  should  be  done  outside  of  the  province  of  Nova  Scotia,  but 
inasmuch  as  that  it  is  the  only  indication  of  an  intention  that  this  Act  should  have  more 
than  a  provincial  purpose,  the  undersigned  does  not  recommend  that  the  power  of  dis- 
allowance should  be  exercised  in  respect  to  it. 

Chap.  92. — An  Act  to  incorporate  the  Nova  Scotia  Gas  and  Electric  Light,  Fuel, 
and  Power  Company,  Limited. 

Sections  l8,  19  and  20  of  this  Act  are  objectionable,  inasmuch  as  they  trench  upon 
the  criminal  law. 

Section  18  provides  for  the  punishment  of  a  person  who  steals  gas  or  electricity. 
Sections  19  and  20  provide  for  the  punishment  of  a  person  who  wilfully  or  maliciously 
injures  property. 

All  of  such  ofiFences  are  punishable  under  the  provisions  of  the  criminal  law  of 
Canada. 

The  undersigned  has  received  an  assurance  from  the  Attorney  General  of  Nova 
Scotia  that  the  government  of  that  province  will,  at  its  next  session,  promote  legislation 
to  secure  the  repeal  of  these  sections. 

Chapter  94.  An  Act  to  incorporate  the  Amherst  Electric  Light  and  Water  Com- 
pany, Limited. 

Section  15  of  this  chapter  is  subject  to  the  same  objections  as  those  pointed  out  in 
respect  to  the  last  chapter  referred  to,  and  the  same  assurance  has  been  given  in  regard 
to  it. 

Chapter  95.  An  Act  to  incorporate  the  Mountain  Cemetery  Company,  Limited. 

The  provisions  of  sec.  18,  providing  for  the  punishment  of  any  person  who  wilfully 
destroys  any  property  in  the  cemetery  is,  in  the  opinion  of  the  undersigned,  an  inter- 
ference with  the  criminal  law. 

The  legislature  of  Nova  Scotia  acted  on  the  opinion  which  the  undersigned  had  felt 
it  his  duty  to  express,  that  such  legislation  is  beyond  its  authority,  as  by  chap.  37  of  the 
Acts  of  1887,  similar  sections  in  Acts  passed  in  the  year  1886  were  expressly  repealed 
and  expunged,  by  reason  of  their  being  ultra  vires  of  that  legislature. 

Chapter  102.  An  Act  to  incorporate  the  New  Glasgow  Electric  Company,  Limited. 

Chapter  108.  An  Act  to  incorporate  the  Truro  Electric  Company. 

Section  19  of  both  of  these  Acts  is  subject  to  the  same  objections  as  the  undersigned 
has  made  in  respect  to  chapter  94  above  i-eferred  to,  and  the  same  assurance  has  been 
given  by  the  Attorney  General  of  Nova  Scotia  in  regard  to  these  sections. 

The  undersigned  therefore  recommends  that  the  several  chapters  which  form  the 
subject  of  this  report  be  left  to  their  operation. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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The  Honourable  the  Minister  of  Justice  to  the  Honov/rable  Attorney  General  Longley. 

Department  of  Justice,  Ottawa,  4th  July,  1888. 

My  Dear  Sir, — I  wish  to  call  your  attention  to  the  Acts  of  Nova  Scotia,  passed 
in  the  year  1887,  which  are  set  out  in  the  annexed  schedule,  and  to  state  that  the  sections 
therein  specified  are,  it  seems  to  me,  ultra  vires  of  a  provincial  legislature. 

Inasmuch  as  the  statutes  in  which  these  objectionable  provisions  are  contained,  are 
doubtless  in  the  public  interest,  I  do  not  think  it  desirable  that  the  power  of  disallowance 
should  be  exercised  in  respect  to  them  by  reason  of  such  provisions,  if  I  am  able  to  effect 
an  arrangement  with  you,  having  in  view  the  repeal  of  those  provisions  which  are 
objectionable.  This  may  be  attained  if  you  can  assure  me  that  at  the  next  session  of 
your  legislature  the  government  of  Nova  Scotia  will  promote  legislation  repealing  the 
sections  to  which  attention  is  particularly  called.  That  assurance  being  given,  his 
Excellency  the  Governor  General  will  not  be  advised  to  exercise  the  power  of 
disallowance. 

I  apprehend  that  you  can  have  no  difficulty  in  acceding  to  the  proposition  I  have 
made,  as  it  would  in  substance  be  the  carrying  out  of  the  views  expressed  by  you  in  your 
memorandum  of  the  17th  August,  1887,  upon  my  report  on  Nova  Scotia  legislation  on 
the  30th  March,  1887. 

I  am,  &c., 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
Schedule. 

Chap.  92,  see's.  18,  19  and  20.  Chap.  108,  sec.  19. 

Chap.  94,  sec.  15.  Chap.  51,  see's.  253,  257,  269,  subsec.  20. 

Chap.  95,  sec.  18.  Chap.  52,  see's.  229,  223  239,  subsec's.  5,  6,  21. 
Chap.  102,  sec.  19. 


The  Hon.  Attorney  General  Longley  to  the  Hon.  the  Minister  of  Justice. 

Halifax,  11th  July,  1888. 

My  Dear  Sir, — I  received  your  communication  of  the  4th  instant,  respecting  cer- 
tain chapters  of  the  local  Acts  of  1887,  and  have  given  the  matter  full  consideration,  and 
have  to  make  the  following  statement  in  regard  to  the  several  c'auses  specified,  first, 
chapter  51,  sections  253,  257,  269,  subsection  20  ;  chapter  52,  sections  229,  223,  239,  sub- 
sections 5,  6,  21. 

All  these  sections  were  revised  last  session  by  the  introduction  of  a  general  Act  of 
towns  incorporation,  and  in  that  Act  all  these  objectionable  clauses  were  omitted. 

Chapter  95,  section  18.  This  clause  was  merely  the  result  of  oversight.  I  have 
passed  an  Act,  as  you  are  aware,  eliminating  that  clause  from  all  the  cemetery  bills,  and 
will,  of  course,  rectify  this  at  the  next  session. 

Chapter  92,  sections  18,  19,  20;  chapter  94,  section  15;  chapter  102,  section  19 
chapter  108,  section  19.  These  clauses  have  given  me  some  difficulty.  I  am  inclined  to 
agree  with  you  that  these  clauses  are  not  in  the  public  interest.  It  is  (juite  manifest 
that  the  criminal  statutes  of  Canada  are  ample  to  meet  such  offences,  but  I  am  not 
absolutely  clear  that  the  legislature  of  Nova  Scotia  may  not  provide  such  penalties  as  these 
clauses  contain,  under  the  clause  of  the  British  North  America  Act,  relating  to  property 
and  civil  rights. 

However,  without  distinctly  acknowledging  that  such  clauses  are  ultra  vires  of  the 
provincial  legislature,  I  am  disposed  to  say  that  the  government  will  at  the  next 
session  promote  legislation  to  secure  their  repeal. 

I  have,  &c.. 

J.  W.  LONGLEY, 

Attorney  General. 
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NOVA  SCOTIA— 51st  VICTORIA,  1888. 

(2nd  Session — 29th  General  Assembly.) 

Petition  of  Trustees  of  School  Lan^h  in  Gornwallis  respecting  Chapter  52. 

To  His  Excellency  tJw  Governor  General  in  Council,  and  the  ffonoui'able  the  Privy  Council 
of  the  Dominion  of  Canada. 

The  humble  petition  of  the  undersigned  showeth, 

That  your  petitioners  have  learned  that  a  bill  having  for  its  object  the  appointment 
of  new  trustees  of  the  school  lands  in  the  township  of  Cornwallis,  in  the  county  of 
Kings,  Nova  Scotia,  has  been  passed  by  the  Governor,  Council  and  Assembly  in  Halifax, 
the  16th  day  of  April,  1888. 

Your  petitioners  1-elieve  such  an  Act  to  be  unconstitutional,  and  in  the  words  of 
the  Attorney  General,  Honourable  J.  W.  Longley,  whose  short  speech  is  inclosed,  takes 
away  the  trust  from  the  present  holders  thereof,  who,  with  their  predecessors,  have  held 
it  for  98  years,  and  creates  a  new  trust,  making  "  a  serious  change  in  the  management 
and  ownership  of  property." 

Your  petitioners  humbly  beg  for  a  disallowance  of  the  said  bill,  among  others, 
on  the  following  gi'ounds. 

First.  The  lands  in  question,  in  common  with  all  school  lands  in  the  province  of 
Nova  Scotia,  were  set  apart  on  the  understanding  come  to  between  the  English  govern- 
ment and  the  Church  Society  for  the  Propagation  of  the  Gospel  in  Foreign  Parts,  as  will 
be  gathered  from  the  inclosed  certified  copy  of  a  letter  from  the  clerk  of  the  Lords  Com- 
missioners for  Trade  and  Plantations,  in  1749. 

Secondly.  That  the  lands  thus  promised  were  vested  in  trust  in  the  Rector  and 
Church  Waidens  of  the  parish  of  St.  John,  which  is  coterminous  with  the  township  of 
Cornwallis,  in  1790,  and  in  their  successors  in  office,  to  our  own  trusteeship. 

Thirdly.  That  Acts  of  like  character  have  from  time  to  time  passed  through  the 
legislature  of  Nova  Scotia,  and  have  always  been  refused  confirmation  by  the  home 
government. 

That  in  1839  after  the  passing  of  such  an  Act,  on  the  petition  of  the  Lord  Bishop 
of  Nova  Scotia,  and  the  Society  for  the  Propagation  of  the  Gospel,  to  Her  Majesty,  the 
government  of  England  caused  a  thorough  examination  into  the  claims  of  the  church  to 
be  made,  with  the  result  that  it  was  declared  that  the  Society  for  Propagating  the  Gospel, 
which  was  the  Church's  representative,  with  whom  the  government  had  treated  ninety 
years  previously  "  have  established  an  equitable  claim  to  that  portion  of  the  lands  which 
is  already  occupied  and  improved  "  *  *  *  "  that  the  Society  should  be 

left  to  the  entire  and  unreserved  possession  of  it."  The  lands  now  interfered  with  were 
then  in  the  position  thus  contemplated  in  Lord  John  Russel's  despatch,  a  copy  of  which 
is  also  inclosed,  with  other  certain  extracts  from  the  opinion  of  Counsel  employed  by  the 
Crown,  taken  from  the  Journals  of  the  House  of  Assembly  of  Nova  Scotia,  1839-40. 

Another  bill  was  again  disallowed  in  1850,  see  despatch  of  Earl  Grey  to  Lieutenant- 
Governor  Sir  John  Harvey,  Oct.  5th,  1850,  (see  page  162  Debates  and  Proceedings  of 
the  House  of  Assembly  1880). 

Fourthly.  That  in  1880,  when  a  similar  bill  was  asked  for,  the  then  Attorney 
General  (Hon.  John  S.  D.  Thompson)  suggested  it  was  more  a  matter  for  the  courts, 
than  that  the  House  should  be  asked  to  interfere  with  "  vested  rights."  The  bill  did  not 
pass  that  session. 
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Your  petitioners  have  since  then  been  conducted  through  the  Equity  and  Supreme 
Courts  of  Halifax,  and  the  Supreme  Court  of  Canada,  when  they  were  carrying  out  the 
terms  of  their  trust  deed,  relying  in  good  faith  on  the  decision  of  the  Privy  Council  in 
1839  ;  and 

Now  because  the  prayers  of  these  persons  have  not  been  granted  them  by  the 
courts,  they  have  applied  once  more  to  the  legislature  to  destroy  our  trust  and  create  a 
new  one. 

Your  petitioners  therefore  pray,  your  Excellency,  and  Honourable  Council,  not  to 
assent  to  any  such  bill. 

And  your  petitioners,  as  in  duty  bound,  will  ever  pray. 

Signed,  by  the  trustees  of  the  school  lands  in  Cornwallis,  this  12th  day  of  July, 
1888 

FREDRICK  J.  H.  AXFORD,  Rector  of  the  Church  of  St.  John. 
WxM.  SMITH,  Church  Warden. 
H.  ZINK. 

Extract   from    the    Journal    of   the    Society  for    the    Propagation    of    the    Gospel   in 

Foreign  Parts. 

At  a  special  meeting  of  the  Society  for  the  Propagation  of  the  Gospel  in  Foreign 
Parts,  by  order  of  his  Grace  the  Lord  Archbishop  of  Canterbury,  held  on  the  7th  of 
April,  1749. 

His  Grace  the  Lord  Archbishop  of  Canterbury  in  the  chair. 

A  letter  from  Mr.  John  Pownall,  solicitor  and  clerk  of  the  reports,  by  order  of  the 
Lords  Commissioners  for  Trade  and  Plantations,  dated  the  6  th  instant,  was  laid  before 
the  board  and  is  as  follows  : — 

Whitehall,  April  6th,  1749. 

Sir, — His  Majesty  having  given  directions  that  a  number  of  persons  should  be 
sent  to  the  province  of  Nova  Scotia  in  North  America,  I  am  directed  by  my  Lords 
Commissioners  for  Trade  and  Plantations  to  desire  you  will  acquaint  the  Society  for 
Propagating  the  Gospel  in  Foreign  Parts  that  it  is  proposed  to  settle  the  said  persons  in 
six  townships,  and  that  a  particular  spot  will  be  set  apart  in  each  of  them  for  building  a 
church,  and  400  acres  of  land  adjacent  thereto  granted  in  perpetuity  free  from  the  pay- 
ment of  any  quit  rent,  to  a  minister  and  his  successors,  and  200  in  like  manner  to  a 
schoolmaster.  Their  Lordships  therefore  recommend  to  the  society  to  name  a  minister 
and  schoolmaster  for  each  of  the  said  townships,  hoping  that  they  will  give  such 
encouragement  to  them  as  the  society  shall  think  proper,  until  their  lands  can  be  so  far 
cultivated  as  to  afford  a  sufficient  support.  I  am  further  to  acquaint  you  that  each 
clergyman  who  shall  be  sent  with  the  persons  who  are  to  form  this  first  settlement,  will 
have  a  grant  of  200  aci'es  of  land,  and  each  schoolmaster  100  acres,  in  propriety  to  them 
and  their  heirs,  as  also  30  acres  over  and  above  their  said  respective  quotas  for  every 
person  of  which  their  families  shall  c;)nsist,  that  they  will  likewise  be  subsisted  during 
their  passage  and  for  12  months  after  their  arrival,  and  furnished  with  arms,  ammunition 
and  materials  for  husbandry,  building  their  houses,  &c.,  in  like  manner  as  the  other 
settlers. 

Their  Lordships  think  proper  that  the  society  should  be  informed  that  (except  the 
garrison  of  Annapolis)  all  the  inhabitants  of  the  said  province  amounting  to  20,000  are 
French  Roman  Catholics,  and  that  there  are  a  great  number  of  priests  resident  amongst 
them,  who  act  under  the  directions  of  the  French  bishops  of  Quebec. 

At  the  same  time  their  lordships  would  recommend  it  to  the  consideration  of  the 
society  whether  it  may  not  be  advisable  to  choose  some  amongst  others  of  the  ministers 
and  schoolmasters  to  be  sent,  who  by  speaking  the  French  language  may  be  particularly 
useful  in  cultivating  a  sense  of  the  true  Protestant  religion  among  the  said  inhabitants, 
and  educating  their  children  in  the  principles  thereof. 

I  am,  &c., 

JOHN  POWNALL, 

I  Solicitor  and  Clerk  of  the  Reports. 
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Certified  extracts  from  a  despatch  from  Lord  John  Russell,  taken  from  the  Journals  of 
the  House  of  Assembly  of  Nova  Scotia,  1839-4.0,  app.  No.  5,  p.  27. 

Downing  Street,  23rd  September,  1839. 

Sir, — Among  other  subjects — the  Act  passed  by  the  Assembly  during  their  last 
session,  for  the  appointment  of  trustees  of  school  lands — much  time  has  necessarily 
been  occupied  in  weighing  the  representations  against  the  confirmation  of  that  Act 
which  have  been  submitted  by  the  Bishop  of  Nova  Scotia,  and  in  obtaining  the  opinions 
of  the  law  officers  of  the  Crown  on  those  points  of  law  in  which  the  question  was  in- 
volved. 

Those  representations  and  opinions  have  been  fully  considered.  1  am  now  enabled 
to  communicate  to  you  the  views  of  Her  Majesty's  government  upon  this  subject. 

The  real  points  which  the  government  have  had  to  determine  have  been  the  value 
and  extent  of  the  claims  which  have  been  preferred  by  the  Bishop  of  Nova  Scotia,  on 
behalf  of  the  Society  for  the  Propagation  of  the  Gospel,  to  the  possession  of  these  lands 
for  the  use  of  schoolmasters  of  the  Established  church.  The  decision  of  the  Crown  as 
to  the  confirmation  or  disallowance  of  the  Act  recently  passed  by  the  provincial  legis- 
lature has  necessarily  been  dependent,  in  a  great  degree,  on  the  success  or  failure 
of  that  claim,  and  I  shall  proceed,  therefore,  in  the  first  place,  to  explain  to  you  the 
opinions  which  have  been  formed  on  these  points  by  Her  Majesty's  government,  after  a 
mo>t  careful  consideration  of  the  whole  subject. 

Her  Majesty's  government  are  of  opinion  that  the  Society  for  the  Propaga- 
tion of  the  Go-^pel,  although  not  possessed  of  a  strictly  legal  right,  have  established 
an  equitable  claim  to  that  portion  of  the  land  which  is  already  occupied  and  improved, 
and  they  consider  that  the  society  should  be  left  to  the  entire  and  unreserved  posses- 
sion of  it,  for  the  purpose  to  which  it  is  at  present  dedicated,  setting  aside  any  other 
consideration,  the  society  in  connection  with  the  Established  Church  of  England  and 
Ireland,  have  by  the  extent  and  efficiency  of  their  arrangements  for  dispensing  the 
benefits  of  education  throughout  the  province,  entitled  themselves  to  the  full  enjoyment 
of  the  property. 

You  will  have  collected  from  what  I  have  now  stated,  that  it  is  not  my  intention 
to  advise  Her  Majesty's  government  to  assent  to  the  Act  passed  in  the  last  session  of 
the   provincial   legislature  entitled   "  An  Act  to  provide  for  the  Selection  and  Appoint- 
ment of  Trustees  of  Lands,  granted  or  reserved  or  otherwise  allotted  as  school  lands,  or 
for  schools  in  this   province."     The  legal  opinions  which   have  been  taken  on  this  Act 
confirms  the  doubt  which  was  entertained  by  the  government  as  to  the  competency  of 
the  local  legislature  to  exercise  this  jurisdiction  over  the  lands  in  question.     The  Act. 
passed  is  open  to  the  strong  objection  that  it  extends  to  all  lands  originally   reserved: 
or  granted   for  purposes  of  schools,  which  must  be  plainly  improper,  so  far  as  relates  to^ 
lands  vested  in  trustees  appointed  from  time  to  time  by  the   Governor.     Even  if  the 
claim  of  the  society  had   been  altogether   rejected,   still   the  property  not  having  been^ 
found  with  them,   would  revert  to  the  Crown,    nnd  be  disposable  by   the  Crown,  and 
not  by   the  local  legislature      But  independently  of  what   I  have    already  stated,  it 
appears  to   me  that  the   Act  is  liable  to  this  other  grave  objection,   that  it  seeks  by  al 
direct   exercise   of  power,  to  enforce  a   settlement   of     a    question    embodying   manj 
important    points   of    proprietary    rights    and     equitable   consideration,   which    couldl 
be  satisfactorily  arranged,  after  a  full  examination  of  the  ground  on  which  the  claims  o% 
the  parties  were  founded. 

I  have,  etc., 

J.  RUSSELL. 


c 
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Extract  Jrom  the  dispatch  from  R.  Vernon  Smith  to  the  Lord  Bishop  of  Nova  Scotia, 

App.  30,  pp.  118-9. 

Downing  Street,  27th  September,  1839. 

My  Lord, — Lord  John.  Russell  having  fully  considered  the  whole  question  which 
has  recently  been  under  discussion,  relating  to  the  School  Lands  in  Nova  Scotia,  and 
having  duly  weighed  the  several  representations  which  your  Lordship  has  submitted,  in 
support  of  the  claim  advanced  by  the  Society  for  the  Propagation  of  the  Gospel,  to  the 
possession  of  those  lands  for  the  use  of  schoolmasters  of  the  Established  Church,  I  am 
now  directed  to  communicate  to  you  his  Lordship's  decision  on  the  subject. 

Lord  John  Russell  is  of  opinion  that  the  society,  although  not  possessed  of  a 
strictly  legal  right,  have  established  an  equitable  claim  to  that  portion  of  the  lands 
which  is  already  occupied  and  improved,  and  the  society  will  therefore  be  left  in  the 
entire  and  unreserved  possession  of  them,  for  the  purposes  to  which  they  are  at  present 
dedicated. 

I  have  etc., 

R.  VERNON  SMITH, 

Petition  from  the  Bishop  of  Nova  Scotia  respecting  Chapter  72. 

To  His  Excellency  the  Right  Honourable  Sir  Frederick  Arthur  Stanley,  Baron  Stanley 
of  Preston,  Governor  General  of  Canada  and  Vice  Admiral  of  the  sam,e. 

The  petition  of  the  Right  Reverend  the  Lord  Bishop  of  Nova  Scotia,  humbly 
showeth  : 

That  the  Act.  Chapter  72  of  the  Acts  of  the  province  of  Nova  Scotia,  intituled  :  "  An 
Act  respecting  School  lands  in  the  township  of  Cornwallis  "  passed  the  16th  of  April, 
1888,  was  wrongfully  enacted  and  should  be  disallowed  for  the  following  reasons  : 

The  grant  of  lands  issued  the  31st  of  December,  1790,  referred  to  in  this  Act,  was 
issued  to  the  Reverend  William  Twining,  the  rector  of  the  Church  of  St.  John,  and  John 
Burbidge  and  Benjamin  Belcher,  wardens  of  that  church,  and  the  future  rector  and 
wardens  of  that  chui^ch  for  the  time,  in  special  trust  for  the  use  of  schools,  etc. 

For  a  period  of  98  years,  extending  from  that  date  up  to  the  present  month,  the 
rector  and  wardens  of  that  church,  have  during  their  respective  terms  of  office  held  the 
land  and  administered  the  trusts  of  the  grant,  receiving  such  compensation  therefor  out 
of  the  lands  as  the  law  allows  : 

Although  the  l^gal  title  may  have  been  technically  defective,  the  rector  and  wardens 
were  de  facto  trustees,  and  were  on  the  one  hand  liable  to  the  persons  intended  to  be 
benefited,  and  on  the  other  entitled  to  the  administration  of  the  trusts. 

From  an  alteration  in  the  circumstances  of  the  schools  of  the  country,  the  duties  of 
the  trustees  were  not  at  all  clear,  and  hence  arose  litigation.  The  effect  of  the  litigation, 
as  your  petitioner  understands  it,  was  to  declare  that  a  certain  expenditure  in  con- 
structing a  school-house  was  not  in  accordance  with  the  terms  of  the  trust,  and  for  this 
mistake  the  trustees  were  ordered  to  pay  a  large  sum  of  money  in  costs,  and  upwards  of 
three  thousand  dollars  were  expended  in  the  costs  of  litigation.  The  rector  and  wardens 
defended  the  action  in  good  faith,  and  upon  the  advice  of  eminent  counsel.  Indeed, 
the  Supreme  Court  of  Nova  Scotia  sustained  them  in  their  defence. 

The  Supreme  Court  of  Canada  reversed  this  decision,  but  held,  as  had  been  deter- 
mined in  the  other  courts,  that  the  Equity  Court  undoubtedly  could  authorize  a  mode  of 
disposing  of  the  trust  fund,  so  as  to  carry  out  as  nearly  as  possible  the  intention  of  the 
grantor. 

It  is  submitted  that  while  this  suit  was  pending,  and  while  the  trustees  had  the 
opportunity,  under  the  directions  contained  in  the  judgment  of  Mr.  Justice  Strong,  of 
applying  to  the  Equity  Court  to  authorize  a  mode  of  disposing  of  the  trust  funds  and 
which  it  was  not  denied,  but  that  the  courts  could  do  complete  justice,  it  was  a  great 
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interference  with  vested  rights  for  the  parties  promoting  the  action  to  approach  the 
legislature. 

This  Act  thus  secured  takes  away  from  the  rector  and  wardens  the  property  and 
rights  conferred  upon  them  by  the  grant,  and  vests  them  in  trustees  to  be  appointed  by 
an  institution  of  the  state. 

The  title  of  the  rector  and  wardens  may  be  technically  defective,  the  value  of  the 
property  small,  and  the  remuneration  connected  with  the  trusts  insignificant,  but  gen- 
erally in  English  speaking  countries,  the  legislature  does  not,  as  has  been  done  in  this 
case,  deprive  a  citizen  of  his  rights  or  his  property  without  adequate  compensation. 

It  is  submitted  also  that  it  is  perhaps  the  establishment  of  a  dangerous  precedent 
in  these  times  to  allow  a  municipal  institution  to  seize  upon  the  administration  of  trusts 
originally  vested  in,  and  administered  by  a  religious  institution. 

If  the  legislature  was  induced  to  pass  an  Act  of  confiscation  upon  the  understand- 
ing that  some  compensation  should  be  made  in  the  form  of  payment  of  the  costs  of  the 
unfortunate  rector  and  wardens,  in  connection  with  the  litigation  referred  to,  as  is  indi- 
cated in  the  last  section  of  the  Act,  even  this  compensation  has  been  withheld.  The 
municipal  council  has,  at  its  last  meeting,  refused  to  vote  that  the  costs  of  the  trustees 
should  be  paid  out  of  the  accumulated  funds. 

The  trustees  appointed  by  the  municipal  council  have  no  connection  with  the  parish 
of  St.  John,  and  the  appointment,  contrary  to  the  doctrine  of  the  equity  courts,  has  been 
made  entirely  without  reference  to  the  original  intention  of  the  grantor.  The  rents  are 
to  be  paid  in  to  the  county  treasurer,  to  be  expended  upon  the  schools  in  the  township 
of  Cornwallis,  in  manner  as  by  them  shall  be  deemed  most  advisable,  a  trust  so  vague 
that  nothing  but  an  Act  of  the  legislature  could  make  it  legal. 

Your  petitioner  has  been  informed  that  a  previous  Act  of  the  legislature  of  1839, 
entitled,  "  An  Act  to  provide  for  the  selection  and  appointment  of  Trustees  of  lands 
granted  or  reserved,  or  otherwise  allotted  as  school  lands  or  for  schools  in  this  Province," 
was  disallowed  by  Her  Majesty  in  Council  upon  the  ground  stated  in  a  despatch  of 
Lord  John  Russell,  bearing  date  23rd  September,  1839,  in  which  it  appears  that  the 
opinion  of  the  law  officers  of  the  Crown  was  taken.  That  another  Act  of  a  similar 
nature  passed  in  1850  was  disapproved  of,  as  appears  by  the  despatch  of  Earl  Grey  to 
the  Governor  of  this  province.  Sir  John  Harvey,  dated  5th  October,  1850.  And 
your  petitioner  submits  that  the  objections  set  forth  in  these  despatches  are  applicable 
to  the  present  Act. 

Your  petitioner  therefore  humbly  prays  that  the  Act  of  the  legislature  of  the 
province  of  Nova  Scotia,  passed  on  the  16th  day  of  April,  1888,  chapter  72,  may  be 
disallowed  ;  and  as  in  duty  bound  will  ever  pray. 

F.  NOVA  SCOTIA. 
Halifax,  24th  January,  1889. 

Report  of   the  Honourable  the  Minister  of  Justice,   approved  hy  His   Excellency  the\ 
Governor  General  in  Council,  on  the  30th  January,  1889. 

DeparTiMent  op  Justice,  Ottawa,  28th  January,  1889. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  had  under  consideration  the  following  Acts  of  the  legisla- 
ture of  the  province  of  Nova  Scotia  passed  in  the  session  held  in  the  year  1888,  the 
chapters  of  which  Acts  are  mentioned  in  the  schedule  hereto,  respectfully  recommends 
that  they  be  left  to  their  operation. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Schedule. 

Chapters  4  to  8,  10,  12  to  15,  17  to  29,  31  to  36,  38,  39,  41,  42,  44  to  71,  73  to  81, 
83  to  127,  129  to  136,  138  to  144,  146  to  151. 
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Report  of  the   Honourable  the  Minister  of  Justice,   approved   hy  His    Excellency   the 
Governor  General  in  Council,  on  the  6th  Felrruary,  1889. 

Department  op  Justice    Ottawa,  28th  January,  1889. 
To  His  Eoixellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  for  consideration  his  report  on  the  fol- 
lowing Acts  passed  by  the  legislature  of  the  province  of  Nova  Scotia,  in  the  session  of 
1888,  authentic  copies  of  which  were  received  by  the  Secretary  of  State  on  the  29th 
August  last. 

Chap.  1.  The  Towns  Incorporation  Act. 

This  Act  repeals  all  of  the  charters  of  incorporation  to  the  various  towns  in  Nova 
Scotia,  bringing  the  towns  under  the  operation  of  this  general  Act.  It  eliminates  several 
objectionable  features  which  existed  in  various  Acts  of  incorporation  and  which  have 
been  commented  on  from  time  to  time  by  the  undersigned,  and  by  his  predecessors  in 
office. 

The  undersigned  must,  however,  call  attention  to  section  269  of  this  Act  which  pur- 
ports to  give  a  town  council  power  to  make  by-laws  on  the  following,  among  other, 
subjects  : 

"  (5.)  The  weighing  and  measurement  of  salt,  coal  and  wood,  lumber,  shingles,  logs, 
timber,  hay,  straw  and  grain,  and  fixing  the  rates  thereof." 

"(15.)  The  prevention  and  punishment  of  vice,  drunkenness,  immorality  and  inde- 
cency in  the  public  streets,  highways  and  other  public  places,  and  prevention  of  the 
profanation  of  Sunday." 

These  matters  are  within  the  control  of  the  parliament  of  Canada,  and  have  been 
legislated  on  by  that  parliament,  and  it  can  only  be  competent  for  a  provincial  legis- 
ature  to  enact  laws  in  respect  of  them  for  the  purpose  of  aiding  the  enforcement  of  the 
aws  of  Canada.  In  any  other  view  it  would  be  difficult  to  assent  to  the  constitutional 
character  of  the  provisions  mentioned. 

Subsection  (15)  of  sec.  269,  which  relates  to  the  licensing  of  auctioneers,  pedlars, 
and  hawkers  of  goods  and  traders  who  are  not  ratepayers  within  the  town,  is  a  provision 
of  doubtful  validity  ;  but  as  this  question  can  be  raised  in  due  course  by  those  concerned, 
there  seems  to  be  no  necessity  for  any  action  by  your  Excellency  with  regard  to  it. 

The  undersigned  wishes  to  call  attention  to  the  provisions  made  in  this  Act  in 
relation  to  the  municipal  court  and  to  the  powers  of  the  stipendiary  magistrate.  So 
long  as  the  statute  provides  that  the  justice  presiding  over  the  court  is  to  he  appointed 
by  the  Governor  General  in  Council,  under  the  provisions  of  the  British  North  America 
Act,  there  may  be  no  objection  to  increasing  the  jurisdiction  of  such  court. 

But  there  are  serious  objections  as  in  the  present  case,  to  the  provincial  legislature 
giving  to  the  municipal  court,  the  presiding  officer  of  which  is  appointed  by  the  pro- 
vincial authorities,  such  large  jurisdiction  as  is  in  this  Act  provided  for,  section  187  it 
would  seem,  gives  the  municipal  court  unlimited  jurisdiction  in  the  matter  of  taxes,  and 
the  subsequent  sections  give  additional  powers. 

Section  252  of  the  Act,  it  would  seem,  infringes  upon  the  common   law,  the  phrase 
"criminal  offenders"  therein  being  wide  enough  to  cover  persons  offending  against  the 
[criminal  law  of  the  Dominion ;    and  the  same  objection  applies  to  section  255. 

The  undersigned,  however,  recommends  that  the  whole  Act  be  left  to  its  operation. 

Chap.  2.  An  Act  to  amend  and  consolidate  the  Acts  relating  to  Municipal  Assess- 
iments. 

The  British  North  America  Act  limits  the  powers  of  taxation  vested  in  a  provincial 
[legislature  to  the  imposition  of  direct  taxes. 

The  result  of  some  of  the  provisions  of  this  Act  may  be  of  the  nature  of  indirect 
jtaxation.     Any  objection  on  that  ground  can,  however,  be  easily  raised  by  those  whose 
^property  may  be  affected  by  it,  and  can,  without  inconvenience  or  detriment,  be  left  to 
the  decision  of  the  courts. 
37 
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Chap.  3.  An  Act  to  provide  a  Tribunal  of  Arbitration  in  certain  cases. 

This  Act  forms  the  subject  of  a  separate  report  to  your  Excellency. 

Chapter  9.     An  Act  in  relation  to  the  Public  Health. 

Section  2  (subt-ec.  4)  of  this  Act  provides  that  "  the  Governor  in  Council  may  by 
his  sanitary  orders,  provide  for  regulating,  so  far  as  this  legislature  has  jurisdiction  in 
this  behalf,  with  a  view  of  preventing  the  spread  of  infectious  disease,  the  entry  or 
departure  of  boats  or  vessels  at  the  different  ports  or  places  in  Nova  Scotia,  and  the 
landing  of  passengers  or  cargoes  from  such  boats  or  vessels  or  from  railway  carriages 
or  cars,  and  the  receiving  passengers  or  cargoes  on  board  the  same . " 

The  British  North  America  Act  gives  exclusive  legislative  power  to  the  Parlia- 
ment of  Canada  in  respect  of  quarantine,  navigation  and  shipping.  It  would  clearly 
not  be  competent  for  a  provincial  legislature  to  make  an  enactment  relating  to  the 
arrival  of  vessels,  vehicles,  passengers  or  cargoes  from  places  outside  the  province ;  but 
it  may  be  that  provincial  control  may  be  exercised  in  relation  to  transport  from  one 
port  of  the  province  to  another,  subject  of  course  to  any  regulation  on  the  subject  of 
quarantine  by  the  federal  authority.  The  Act  appears  to  be  one  of  considerable 
utility,  and  inasmuch  as  suitable  quarantine  regulations  have  already  been  established 
for  the  prevention  and  spread  of  infectious  disease  throughout  Canada,  the  undersigned 
recommends  that  this  Act  be  left  to  its  operation. 

Chapter  11.  An  Act  to  consolidate  and  amend  the  enactments  relating  to 
Trustees,  and  for  other  purposes. 

Section  8  provides  in  effect  that  no  property  vested  in  any  person  upon  any  trust 
shall  be  forfeited  to  her  Majesty  by  reason  of  the  attainder  or  conviction  of  such  trustee, 
but  shall  remain  in  him  as  if  no  such  attainder  or  conviction  took  place. 

This  section  which  is  taken  from  the  English  Act  on  the  subject  clearly  relates  to 
the  criminal  law,  and  is  not  therefore  a  proper  subject  of  legislation  for  a  provincial 
legislature. 

The  undersigned  has  to  recommend  that  the  attention  of  the  Lieutenant-Governor  of 
Nova  Scotia  be  called  to  this  provision  with  a  view  to  its  repeal  at  the  next  meeting  of 
the  legislature,  and  that  his  Honour  be  asked  whether  such  repeal  will  be  recommended 
by  his  advisers,  as  it  will  be  the  duty  of  the  undersigned  to  recommend  disallowance  of 
of  the  Act  if  that  assurance  be  not  given. 

Chapter  16.  An  Act  to  amend  chapter  56  of  the  Revised  Statutes,  "  Of  County 
Incorporations,"  and  an  Act  in  amendment  thereof. 

This  Act  proposes  to  give  to  municipal  councils  the  power  to  make  by-laws  in  respect 
to  the  licensing  of  auctioneers  who  are  not  ratepayers  within  the  county  and  licensing 
of  pedlars,  hawkers  of  goods  and  traders,  who  are  not  ratepayers  within  the  province. 

The  undersigned,  in  recommending  that  this  Act  be  left  to  its  operation,  neverthe- 
less thinks  it  to  be  his  duty  to  suggest  that  it  is  of  doubtful  validity,  in  view  of  the  ex- 
clusive right  of  the  parliament  of  Canada,  to  regulate  trade  and  commerce.  The 
observation  which  has  been  made  in  this  report  on  subsection  15,  of  section  269,  of 
chapter  1,  is  applicable  to  this  provision. 

Chapter  30  :  "  An  Act  relating  to  Bills  of  Lading." 

This  Act  seems  to  entrench  upon  the  jurisdiction  of  the  parliament  of  Canada  to 
legislate  in  respect  to  trade  and  commerce.  It  recites  that  "  by  the  custom  of  merchants 
a  bill  of  lading  of  goods,  being  transferable  by  endorsement,  the  property  in  the  goods 
may  thereby  pass  to  the  endorsee,  but  nevertheless  all  rights  in  respect  of  the  contract 
contained  in  the  bill  of  lading  continue  in  the  original  shipper  or  owner,  and  it  is  expe- 
dient that  such  rights  should  pass  with  the  property."  Tiie  Act  then  proceeds  to  pro- 
vide what  the  effect  of  the  endor.senient  of  a  bill  of  lading  shall  be  as  regards  the  right 
under  the  contract  contained  in  such  bill  of  lading.  The  policy  of  the  Act  is  unques- 
tionably sound.  It  would  seem  well  that  such  a  change  should  be  embodied  in  an  Act 
of  the  parliament  of  Canada  and  although  the  competency  of  the  provincial  legislature 
in  this  regard  is  doubtful,  the  undersigned  does  not  therefore  recommend  the  exercise  of 
the  power  of  disallowance. 
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Chapter  37  :  "  An  Act  to  amend  chapter  106,  Revised  Statutes,  '  Of  Juries.'  "  The 
enactments  respecting  grand  and  petit  jurors  may,  to  some  extent,  affect  "  procedure 
in  criminal  cases,"  but  as  such  enactments  have  not  been  excepted  to  heretofore,  the 
undersigned  does  not  feel  called  on  to  comment  on  this  Act  in  any  special  manner. 

Chapter  40  :   "  An  Act  respecting  the  Liquor  License  Act,  1886." 

The  undersigned  had  the  honour  to  report  to  your  Excellency's  predeces.sor  on  the 
15th  day  of  September,  1887,  upon  the  constitutionality  of  certain  provisions  contained 
in  the  statute  of  which  this  Act  is  an  amendment,  in  respect  to  wholesale  licenses  and 
licenses  to  brewers  and  distillers.  This  Act  has  been  passed  for  the  purpose  of  obtain- 
ing a  judicial  decision  from  the  Supreme  Court  of  Nova  Scotia  as  to  the  constitutionality 
of  those  provisions  in  the  original  Act. 

Section  1  of  the  Act  provides  that  "  The  Governor  in  Council  may  refer  to  the 
Supreme  Court  of  Nova  Scotia  for  hearing  and  determination,  the  questions  as  to  the 
competerKje  of  the  legislature  to  pass  "  the  clauses  referred  to,  and  that  such  court  shall 
hear  and  determine  and  certify  their  judgment  to  the  Governor  in  Council. 

Section  2  provides  that  "  The  judgment  of  the  said  court  shall  be  final,  unless  at 
the  request  of  the  Governor  in  Council  Her  Majesty  may  be  pleased  to  refer  the  question 
to  the  Judicial  Committee  of  the  Privy  Council." 

The  Supreme  Court  of  Nova  Scotia  has  already  decided  (the  undersigned  has  been 
informed)  that  this  Act  is  ultra  vires  of  a  provincial  legislature,  and  on  that  ground  has 
refused  to  hear  the  question  which  was  referred  by  the  Lieutenant-Governor  in  Council. 

Under  these  circumstances  the  undersigned  suggests  that  the  power  of  disallowance 
need  not  be  exercised  in  respect  thereto. 

Chapter  43.  "  An  Act  to  legalize  the  jury  panels  and  assessment  rolls  for  1888," 
is  subject  to  the  same  observations  as  those  which  have  been  made  in  this  report  on 
chapter  37. 

Section  31  of  chapter  82.  "An  Act  to  incorporate  the  Annapolis  and  Atlantic 
Railway  Company,  Limited." 

Section  14  of  chapter  137.  "An  Act  to  incorporate  the  Halifax  Vinegar  and 
Pickling  Company,  Limited." 

Section  18  of  chapter  145.  "  An  Act  to  incorporate  the  Malaga  Mining  Company, 
Limited." 

Section  20  of  chapter  151.  "  An  Act  to  incorporate  the  Nova  Scotia  Stone  Com- 
pany, Limited." 

All  these  provisions  are,  it  is  submitted,  infringements  upon  the  exclusive  legisla- 
tive authority  of  the  Dominion  parliament  to  legislate  in  respect  to  bills  of  exchange 
and  promissory  notes. 

So  likewise  section  32  of  chapter  82,  already  mentioned,  infringes  upon  the  exclu- 
sive powers  of  the  parliament  of  Canada  to  legislate  in  respect  to  aliens. 

The  undersigned  does  not  deem  these  provisions  to  be  of  such  vital  importance  as  to 
compel  a  disallowance  of  the  Acts,  and  he  therefore  recommends  that  the  same  be  left 
to  their  operation. 

Chapter  128.  "  An  Act  to  amend  chapter  100  of  the  Acts  of  1887,  intituled,  '  An 
Act  to  incorporate  the  Nova  Scotia  Telephone  Company,  Limited. '  " 

The  British  North  America  Act  limits  the  powers  of  provincial  legislatures  in  respect 
to  the  incorporation  of  companies  to  such  as  are  purely  provincial  in  their  objects,  so 
that  a  provincial  legislature  cannot  authorize  a  company  to  do  business  beyond  the 
limits  of  tlie  province ;  nor  can  it  ratify  an  agreement  made  between  two  companies 
which  provides  for  the  carrying  on  of  business  by  one  or  the  other  of  them  in  another 
province.  This  Act  violates  this  principle,  and  is  therefore  in  the  opinion  of  the  under- 
signed beyond  the  competency  of  a  provincial  legislature  ;  but  inasmuch  as  the  Act  is 
purely  private  in  its  nature,  passed  at  the  instance  of  the  parties  to  the  contract,  and 
involves  no  public  interest,  so  far  as  can  be  seen,  the  undersigned  does  not  recommend 
that  the  power  of  disallowance  should  be  exercised  in  regard  to  it. 

Chapter  72.   "An  Act  respecting  School  Lands  in  the  township  of  Cornwallis." 
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The  rector  and  church  wardens  of  Saint  John's  parish,  in  Cornwallis,  Nova  Scotia 
have  addressed  a  petition  to  your  Excellency,  praying  that  this  Act  be  disallowed,  upon 
the  grounds  substantially  that  it  is  an  interference  with  vested  rights  and  makes  a 
decided  change  in  the  management  and  ownership  of  property.  The  undersigned,  with- 
out expressing  any  opinion  as  to  the  policy  of  the  Act,  but  bearing  in  mind  that  the 
petitioners  were  at  best  only  trustees  of  the  lands  therein  referred  to,  and  nothing  more, 
begs  to  call  to  the  attention  of  your  Excellency  to  the  fact  that,  in  innumerable  instances, 
legislatures  have  taken  upon  themselves  the  power  of  legislating  away  the  particular 
rights  of  trustees,  having  regard  to  the  high  and  more  important  interests  of  the 
beneficiaries. 

This  Act,  so  far  as  the  undersigned  can  judge,  is  legislation  of  that  character  alone, 
and  inasmuch  as  it  is  a  matter  peculiarly  within  the  powers  of  the  provincial  legislature, 
the  undersigned  respectfully  recommends  that  it  be  left  to  its  operation. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  transmitted 
to  the  Lieutenant-Governor  of  Nova  Scotia  for  the  consideration  of  his  Honour's 
advisers. 


JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NOVA  SCOTIA— 52nd  VICTORIA,  1889. 

(3rd  Session,  29th  General  Assembly.) 

Report  of  the  Honourable  the  Minister  of  J%istice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  28th  June,  1890. 

Department  of  Justice,  Ottawa,  31st  May,  1890. 
To  His  Bxcellency  tJie  Governor  General  in  Council : — 

The  undersigned  respectfully  recommends  that  the  following  Acts  passed  by  the 
legislature  of  the  province  of  Nova  Scotia  in  the  session  of  1890,  the  chapters  of 
which  are  given  in  the  annexed  schedule,  be  left  to  their  operation. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON. 

Minister  of  Justice. 

SCHEDULE. 

Chapters  1  to  8,  10,  12  to  56,  58  to  113,  115  to  118,  120  to  125,  127  to  142,  145, 
146, 149,  152  to  156,  158  to  188. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  5th  July,  1890. 

Department  op  Justice,  Ottawa,  31st  May,  1890. 

To  His  Excellency  the  Governor  General  in  Council : — 

The  undersigned  has  the  honour  to  submit  for  consideration  his  report  on  the 
following  Acts  passed  by  the  legislature  of  the  province  of  Nova  Scotia  in  the  session 
of  1889. 

Chap.  9.  An  Act  to  amend  and  consolidate  the  Acts  relating  to  the  County 
Courts. 

Section  5  of  this  Act  is  as  follows  : — 

"  There  shall  continue  to  be  one  judge  for  each  dit'trict,  who  shall  reside  within  the 
district  for  which  he  is  appointed,  and  shall  hold  office  during  good  behaviour." 

"  Every  such  judge  shall  be  a  barrister  of  the  Supreme  Court  of  the  province,  of  not 
less  than  seven  years  standing,  &c. 

Attention  has  frequently  been  called  to  attempts  on  the  part  of  provincial  legislatures 
to  limit  the  power  to  appoint  judges  vested  in  your  Excellency  under  the  provisions  ol 
"  The  British  North  America  Act,"  and  this  legislation  is  subject  to  that  objection. 

The  provision  is,  however,  not  new  or  important,  and  in  no  sense  will  be  binding 
on  your  Excellency  or  your  successors  in  office.  The  Act  may,  therefore,  be  left  to  its 
operation. 

Chap.  2.  An  Act  respecting  the  County  Judges'  Criminal  Courts. 

This  Act  was  passed  for  the  purpose  of  enabling  the  province  of  Nova  Scotia  to 
take  advantage  of  the  provisions  of  chapter  47   of  52nd  Vic.  (Canada)  intituled  :  "An 
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Act  to  make  further  provision  respecting  the  Speedy  Trial  of  Indictable  Offences " 
whereby  "  The  Speedy  Trials  Act "  then  in  force  was  extended  to  the  province  of  New 
Brunswick,  Nova  Scotia  and  Prince  Edward  Island. 

The  undersigned  has  reason  to  believe  that  the  extension  of  the  system  of  speedy 
trials  has  been  of  great  service  in  reducing  the  cost  of  the  administration  of  criminal 
justice  in  Nova  Scotia,  and  in  making  it  more  prompt  than  it  had  ever  been  before. 

Cap.  57.  An  Act  to  amend  chapter  159  Revised  Statutes  of  Nova  Scotia,  third 
series,  entitled  :  "  Of  offences  against  religion." 

A  question  has  arisen  as  to  whether  the  statute  which  this  Act  purports  to  amend, 
is  within  the  competency  of  a  provincial  legislature. 

This  Act  professes  to  regulate  the  penalties  for  the  violation  of  the  provisions 
existing  in  Nova  Scotia  before  confederation,  on  the  subject  of  the  observance  of  Sunday. 
The  doubts  which  may  be  entertained  as  to  the  constitutionality  of  the  enactment  may 
be  left,  without  inconvenience,  to  be  decided  by  the  courts,  and  the  undersigned  therefore 
recommends  that  the  Act  be  left  to  its  operation. 

Cap.  114.  "An  Act  to  further  amend  the  Act  to  incorporate  the  Nova  Scotia 
Telephone  Company,  limited. 

The  object  of  this  Act  is  to  ratify  and  confirm  an  agreement  entered  into  between 
the  Nova  Scotia  Telephone  Company,  limited,  as  a  company,  incorporated  by  provincial 
charter,  and  the  Bell  Telephone  Company  of  Canada,  a  company  incorporated  by  a 
Dominion  charter.  The  result  of  the  agreement  is  practically  to  confer  upon  the  latter 
company,  enlarged  powers  and  franchises,  and  may  be  therefore  in  effect  an  attempt  to 
amend  the  provisions  of  the  Dominion  Act  of  incorporation. 

The  undersigned  is  of  opinion  that  this  is  beyond  the  powers  of  a  provincial  legis- 
lature, but  as  the  Act  in  question  is  one  dealing  with  private  rights,  the  questions 
involved  may  be  conveniently  settled  by  the  courts  should  litigation  arise,  and  the 
undersigned  therefore  recommends  that  it  be  left  to  its  operation. 

Cap.  119.  An  Act  to  amend  chapter  131  of  the  Acts  of  1888,  intituled  :  "An  Act 
NO  incorporate  the  New  York  and  Nova  Scotia  Iron  and  Railway  Company,"  limited. 

Cap.  126.  An  Act  to  incorporate  the  "Amherst  Street  Railway  Company,"  limited. 

Cap.  143.  An  Act  to  incorporate  the  "  Lake  View  Mining  Company,"  limited. 

Cap.  144.  An  Act  to  incorporate  the  "Dawes  Gold  Mining  Company,"  limited. 

Cap.  147.  An  Act  to  incorporate  the  "  American  Steam  Compressed  Fish  Company," 
•imited. 

Cap.  148.  An  Act  to  incorporate  the  "  Eureka  Manufacturing  Company,"  limited." 

Cap.  150.  An  Act  to  incorporate  the  "  Dufferin  Gold  Mining  Company,"  limited. 

Cap.  151.  An  Act  to  incorporate  the  "Cape  Breton  Fish  and  Trading  Company." 
limited. 

Cap.  157.  An  Act  to  incorporate  the  Nova  Scotia  Condensed  Milk  and  Canning 
Company,"  limited. 

Section  3,  of  chap.  119,  contains  a  provision  in  reference  to  the  rights  and  capacity 
of  aliens,  which  has  been  frequently  objected  to  by  the  undersigned  in  Acts  of 
incorporation. 

Section  5,  of  chap.  126;  sec.  16,  of  chap.   143;  sec.   17,  of  chap.  144;  sec.   13,  of 
chap.  147  ;  sec.  6,  of  chap.  148  ;  sec.  9,  of  chap.  150  ;  see.  20,  of  chap.  151  ;  sec.  14,  of 
chap.  157,  are  provisions  purporting  to  confer  on  the  companies  to  which  these  Acts  re- 
late, powers  to  make  bills  of  exchange  and  promissory  notes,  a  matter  in  respect  towhich,^ 
as  has  been  frequently  pointed  out,  the  parliament  of  Canada  alone  has  legislativMJ| 
jurisdiction.  ^m 

In  view,  however,  of  the  provisions  of  this  subject  in  the  Canadian  Statute  of  1890 
in  relation  to  bills  of  exchange  and  promissory  notes,  the  undersigned  recommends  that 
they  be  left  to  their  operation. 

Respectfully  submitted, 


JNO.  S.  D    THOMPSON, 

Minister  of  Justice. 
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NOVA  SCOTIA— 53rd  VICTORIA,  1890. 

(4th  Session — 29th  General  Assembly.) 

Report  of  tfte  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council,  on  the  21st  April,  1891. 

Department  of  Justice,  Ottawa,  2nd  April,  1891. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  two  Acts  of  the  legislature  of  the 
province  of  Nova  Scotia,  passed  during  the  session  of  1890,  and  received  by  the  Secretary 
of  State  on  the  25th  of  April  last,  as  follows  :  — 

"  An  Act  to  amend  chap.  60  of  the  Acts  of  1865,  intituled  :  '  An  Act  to  incorporate 
the  Foreign  Missionary  Board  of  the  Baptist  Convention  of  Nova  Scotia,  New  Brunswick, 
and  Prince  Edward  Island." 

This  Act  deals  with  a  corporation  created  in  1865,  by  the  legislature  of  Nova 
Scotia,  for  the  purpose  of  taking  and  holding  property  to  be  used  for  missionary  corpor- 
ations in  connection  with  the  Baptist  Convention  of  Nova  Scotia,  New  Brunswick  and 
Prince  Edward  Island.  The  original  corporation  was  not  provincial  in  its  object,  nor 
private  nor  local  in  its  cliTracter.  Upon  the  passing  of  the  British  North  America  Act, 
it  therefore  ceased  to  be  within  the  legislative  authority  of  the  province.  In  the  case 
of  Dobie  vs.  The  Board,  for  the  management  of  the  temporalities  fund  of  the  Presby- 
terian Church  of  Canada,  in  connection  with  the  Church  of  Scotland  (7  Appeal  Cases, 
136),  the  Judicial  Committee  of  the  Privy  Council  held  that  an  Act  of  the  province  of 
Quebec,  similar  in  its  aim  to  the  Act  now  under  review,  and  dealing  with  a  corporation 
created  before  the  union  by  the  legislature  of  the  province  of  Canada,  was  ultra  vires  of 
a  provincial  legislature. 

The  undersigned  is,  therefore,  of  the  opinion  that  this  Act  is  invalid.  Its  consti- 
tutionality, however,  may  be  determined,  as  other  Acts  similar  in  aim  have  been,  by 
appeal  to  courts  of  law,  and  there  does  not,  in  the  view  of  the  undersigned,  appear  to  be 
any  public  necessity  for  its  disallowance.  He  therefore  recommends  that  the  same  be 
left  to  its  operation. 

Chapter  122.  "An  Act  to  amend  chapter  84  of  the  Acts  of  1879,  entitled 'An 
Act  to  incorporate  the  Home  Mission  Board  of  the  Baptist  Convention  of  Nova  Scotia, 
New  Brunswick  and  Prince  Edward  Island.' " 

This  Act  may  be  open  to  the  same  objection  as  chapter  121  above  reported  on. 

The  undersigned,  however,  recommends,  for  the  same  reasons,  that  it  be  left  to  its 
operation. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Note. — No  general  report  upon  the  Nova  Scotia  Acts  of  1890,  appears  to  have  been  made. 
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NOVA  SCOTIA— 54th  VICTORIA,  1891. 

(1st  Session — 30th  General  Assembly.) 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  6th  June,  1891. 

Department  of  Justice,  Ottawa,  3rd  June,  1891. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  an  Act  passed  at  the  last  session 
(54th  Victoria,  1881)  of  the  legislature  of  the  province  of  Nova  Scotia,  chapter  4, 
intituled  "  An  Act  respecting  a  Provincial  Loan." 

Accompanying  this  certified  copy  of  the  Act  in  question  is  a  despatch  from  his 
Honour  the  Lieutenant-Governor  of  the  province  containing  the  following  request. 

"  As  it  is  proposed  to  take  immediate  action  under  this  Act,  I  would  request  that 
I  may  be  favoured  with  the  signification  of  his  Excellency  the  Governor  General's 
pleasure  regarding  it  at  as  early  a  day  as  possible." 

The  undersigned  has  the  honour  to  recommend  that  the  Act  in  question  be  left  to 
its  operation,  and  that  a  copy  of  this  report,  if  approved,  be  forwarded  to  his  Honour  the 
Lieutenant-Governor. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report  of    the  Honourable  the   Minister  of  Justice,  approved  by  His   Excellency   the 
Governor  General  in  Council,  on  the  9th  August,  1892. 

Department  of  Justice,  Ottawa,  26th  May,  1892. 
To  His  Excellency  tJie  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  state  that  he  has  examined  all  the  statutes 
passed  in  the  year  1891,  by  the  legislature  of  the  province  of  Nova  Scotia  and  assented 
toon  the  19th  day  of  May.  1891,  containing  one  hundred  and  ninety-six  chapters,  and 
he  has  the  honour  to  recommend  that  the  same  be  left  to  their  operation. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NOVA  ISCOTIA— 55th  VICTORIA,  1892. 

(2nd  Session,  30th  General  Assembly.) 

His  Honour  the  Lieutenant-Governor  of  Nova  Scotia  to  the  Honourable  the  Secretary 

of  State. 

Government  House,  Halifax,  N.S.,  5th  August,  1892. 

Sir, — Referring  to  my  despatch  No.  45.  dated  the  2nd  inst.,  I  have  the  honour  to 
inclose  for  your  information  a  copy  of  a  petition  of  certain  lessees  of  coal  mines  in  this 
province  addressed  to  me  against  the  passage  of  the  Act  (chap.  1)  relating  to  mines  and 
minerals  and  the  Act  respecting  the  royalties  on  coal,  together  with  a  copy  of  my  reply 
thereto. 

I  have,  etc., 

M.  B.  DALY, 

Lieutenant-Governor. 


Petition  from  Lessees  of  Coal  Mines  in  Nova   Scotia   to   His  Honour   the    Lieutenant- 
Governor. 

To   the   Honourable   Malachy   Bowes   DaJy,  Lieutenant-Governor  of  Province  of  Nova 

Scotia : — 

The  petition  of  the  undersigned  lessees  of  coal  mines  in  the  province  of  Nova 
Scotia  humbly  showeth,  that  there  has  passed  the  House  of  Assembly  and  the  legislative 
council  during  the  present  session  of  the  legislature  of  the  province  of  Nova  Scotia,  an 
Act  intituled  ''  An  Act  to  amend  and  consolidate  the  Acts  relating  to  mines  and 
minerals. 

The  116th,  117th  and  122nd  sections  of  the  said  Act  are  respectively  as  follows  : — 

116.  All  ores  and  minerals  (other  than  gold  or  gold  and  silver)  mined,  wrought  or 
gotten  under  authority  of  licenses  or  leases  granted  under  the  provisions  of  said 
chapter  7  of  the  Revised  Statutes,  fifth  series,  or  of  any  Act  heretofore  passed  by  the 
legislature  of  this  province,  shall  be  subject  to  the  following  royalties  to  the  crown  for 
the  use  of  the  province,  that  is  to  say : — 

117.  Coal — Ten  cents  on  every  ton  of  two  thousand  two  hundred  and  forty 
pounds  of  coal  sold  or  removed  from  the  mine,  or  used  in  the  manufacture  of  coke  or 
other  form  of  manufactured  fuel. 

122.  All  leases  of  coal  mines  issued  after  the  passing  of  this  Act  shall  contain  a  pro- 
vision that  the  royalties  may  be  increased,  diminished,  or  otherwise  changed  by  the 
legislature. 

There  has  also  passed  the  House  of  Assembly  and  the  legislative  council  during 
the  said  present  session  an  Act  intituled  :  "An  Act  respecting  the  royalties  on  coal." 

The  first  section  of  the  last  mentioned  Act  is  as  follows : — 

1.  The  royalty  of  ten  cents  per  ton  on  coal  as  fixed  by  the  said  section  shall  be  held 
to  have  taken  effect  on  the  23rd  day  of  February,  1892. 

The  present  rate  of  royalty  on  coal  is  seven  and  one-half  cents  per  ton  on  all  coal 
including  so  caUed  slack  coal,  or  in  some  cases  nine  and  seven  tenths  on  round  coal,  such 
rates  being  optional  on  the  part  of  the  lessees  and  mutually  regarded  and  treated  as 
equivalent. 
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The  first  mentioned  proposed  Act  provides  in  the  said  116th  section  for  an  increase 
in  the  royalty  to  be  paid  by  your  petitioners,  and  all  corporations  or  persons  operating 
coal  mines  under  existing  leases,  amounting  to  33^-  per  cent. 

The  other  propt^sed  Act  provides  for  the  increased  royalty  being  exacted  retroactively, 
and  it  is  submitted  is  therefore  specially  objectionable  independently  of  the  grounds 
of  objection  to  the  main  Act. 

The  previous  legislation  bearing  on  the  said  proposed  Acts  is  as  follows  : — 

Section  1,  chapter  9  of  the  Acts  of  1866  is  as  follows  : — 

1.  Lessees  of  coal  mines  in  this  province,  their  executors,  administrators  and 
assigns,  holding  leases  from  the  Crown,  or  from  the  Chief  Commissioner  of  Mines,  made 
since  the  first  day  of  January,  A.D.,  1858,  or  hereafter  to  be  made,  shall,  upon  giving 
notice  in  writing  to  the  Chief  Commissioner  of  Mines,  at  least  six  months  previous  to 
the  expiration  of  such  leases,  respectively,  of  their  intention  to  renew  such  leases 
respectively  for  a  further  period  of  twenty  years,  from  the  expiration  thereof,  be  entitled 
to  a  renewal  thereof  for  such  extended  term,  upon  the  same  terras,  conditions  and  cove- 
nants as  contained  in  the  original  lease,  and  in  like  manner  upon  giving  a  like  notice 
before  the  expiration  of  such  renewed  term  to  a  second  renewal  and  extension  of  term 
of  twenty  years  from  and  after  the  expiration  of  such  renewal  term,  and  in  like  manner 
upon  giving  like  notice  before  the  expiration  of  such  second  renewal  term  to  a  third 
renewal  and  extension  of  twenty  years  from  and  after  the  expiration  of  such  second 
renewed  term  ;  provided  that  at  the  time  of  giving  such  notices,  and  the  expiration  of 
such  terms,  respectively,  the  said  lessees,  their  executors,  administrators  and  assigns,  are 
and  shall  continue  to  be,  bond  fide  working  the  areas  comprised  within  their  respective 
leases,  and  complying  with  the  terms,  covenants,  and  stipulations  in  their  respective 
leases  contained,  within  the  true  intent  and  meaning  of  section  104  of  the  Act  hereby 
amended,  and  provided  that  in  no  case  shall  such  renewal  or  renewals  extend,  or  be 
construed  to  extend,  to  a  period  beyond  60  years  from  the  25th  day  of  August,  A.D.,. 
18"^6,  and  provided  also  that  the  legislature  shall  be  at  liberty  to  revise  and  alter  the 
royalty  imposed  under  such  lease  in  or  after  the  year  1886. 

Section  102,  chapter  9  of  the  Revised  Statutes,  fourth  series  (1873),  is  identical 
with  the  above  section  of  the  Act  of  1866,  except  that  it  does  not  contain  the  conclud- 
ing proviso,  that  is  to  say  the  words  :  "  And  provided  also  that  the  legislature  shall  be  at 
liberty  to  revise  and  alter  the  royalty  imposed  under  such  lease,  in  or  after  the  year 
1866." 

No  such  provision  as  this  latter  is  contained  in  any  part  of  the  consolidated  Acts 
of  1873. 

Section  105  of  chapter  7  of  the  Revised  Statutes,  fifth  series,  is  as  follows : — 

105.  The  General  Mining  Association,  "  Limited,"  and  other  lessees  of  mines  other 
than  gold,  or  gold  and  silver  mines  in  this  province,  their  executors,  administrators  and 
assigns  shall,  upon  giving  notice  in  writing  to  the  Commissioner  of  Mines  at  least  six 
months  previous  to  the  expiration  of  their  leases,  respectively,  of  their  intention  to  renew 
such  leases,  respectively,  for  a  further  period  of  twenty  years  from  the  expiration  thereof, 
be  entitled  to  a  renewal  thereof  for  such  extended  term  upon  the  same  terms,  conditions 
and  covenants  as  contained  in  the  original  lease,  or  as  prescribed  by  this  chapter  or  by 
any  Act  that  may  be  passed  by  the  legislature  of  this  province,  and  in  like  manner  upon 
giving  a  like  notice  before  the  expiration  of  such  renewal  and  extension  of  term  of 
twenty  years  from  and  after  the  expiration  of  such  renewal  term,  and  in  like  manner 
upon  giving  like  notice  before  the  expiration  of  such  second  renewal  term,  to  a  third 
renewal,  and  extension  of  twenty  years  from  and  after  the  expiration  of  such  second 
renewed  term,  provided  that  at  the  time  of  giving  such  notices  and  the  expiration  of 
such  terra,  respectively,  the  said  lessees,  their  executors,  administrators  and  assigns,  are 
and  shall  continue  to  be,  bond  fide,  working  the  areas  comprised  within  their  respective 
leases,  and  complying  with  the  terms,  covenants  and  stipulations  in  their  respective 
leases  contained,  within  the  true  intent  and  meaning  of  section  107  of  this  chapter,  and 
provided  that  in  no  case  shall  such  renewal  or  renewals  extend  or  be  construed  to  ex- 
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tend  to  a  period  beyond  eighty  years  from  the  date  of  the  original  lease,  but  the  renewed 
lease  shall  not  include  in  respect  of  each  mine  worked,  a  larger  area  than  five  square 
miles. 

(e.)  In  the  case  of  leases  that  are  eligible  for  renewal  in  which  the  conditions  of 
renewal  embodied  therein  are  different  from  those  prescribed  by  this  chapter,  and  the 
lessees  thereof  are  unwilling  to  have  such  conditions  altered,  the  Commissioner  shall 
have  the  power  to  renew  said  leases  on  the  terms  contained  therein,  and  as  prescribed  by 
chapter  9,  Revised  Statutes,  fourth  series,  and  no  other. 

Section  4  of  chapter  4  of  the  Acts  of  1885,  is  as  follows  : — 

4.  All  leases  of  coal  mines  issued  after  the  passing  of  this  Act  shall  contain  a  pro- 
vision that  the  royalties  may  be  increased,  diminished,  or  otherwise  changed,  by  the 
legislature. 

All  leases  in  existence  previous  to  the  25th  day  of  August,  1886,  Expired  on  that 
date,  and  were  with  leases  afterwards  issued  from  time  to  time  renewable  according  to 
the  terms  of  the  Act  above  set  out,  and  the  terms  of  the  leases  themselves,  on  the  cor- 
responding dates  in  the  years  1906,  1926,  and  1946. 

Your  petitioners  submit  that  the  re-enactment  in  1873  of  section  1  of  the  Act  of 
1866,  without  the  proviso  under  which  the  legislature  was  to  "be  at  liberty  to  revise 
and  alter  the  royalty  in  or  after  the  year  1886,"  conferred  upon  all  the  holders  of  then 
existing  coal  leases,  and  upon  all  subsequent  holders  of  coal  leases,  up  to  the  year  1884, 
when  the  Revised  Statutes,  fifth  series,  were  promulgated,  and  absolute  legal  right  to 
renewals  of   their  leases  up  to  the  year  1946  without  any  increase  in  rent  or  royalty. 

As  to  section  105  of  chapter  7  of  the  Revised  Statutes,  fifth  series,  above  set  out, 
your  petitioners  are  advised  and  they  submit  that,  in  construing  the  portion  of  this  sec- 
tion which  provides  that  lessees  "  shall  be  entitled  to  a  renewal  upon  the  same  terms, 
conditions,  and  covenants,  as  are  contained  in  the  original  lease,  or  as  prescribed  by  this 
chapter,  or  by  any  Act  that  may  be  passed  by  the  legislature  of  this  province,"  it  must 
be  assumed  either  that  it  was  not  the  intention  of  the  legislature  to  provide  for  future 
legislative  action  in  the  shape  of  a  measure  purporting  to  legalize  the  imposition  of  an 
increased  rent,  in  violation  of  a  lease  defining  what  that  rent  should  be,  or,  on  the  other 
hand,  if  the  language  used  as  to  the  terms  of  renewal  Vje  considered  broad  enough  to 
cover  the  matter  of  an  increase  in  rent,  then  it  is  submitted  that  the  Act  itself  was  im- 
proper, and  that  the  present  Act  which  proposes  to  legalize  a  specific  increase  of  royalty 
in  violation  of  existing  contract  rights,  should  not  receive  your  Honour's  assent. 

Further,  as  to  this  last  mentioned  section,  your  petitioners  submit  that  even  upon 
its  proper  construction,  it  would  include  a  right  on  the  part  of  the  legislature  to  increase 
the  royalty  payable  under  then  existing  leases,  such  increase  could  be  stipulated  for  only 
at  the  time  of  the  renewal  in  the  year  1886  of  the  leases  respectively,  all  of  which  were 
to  expire,  and  did  expire,  in  that  year,  so  that  the  renewal  being  once  made,  the  royalty 
could  not  be  legally  increased  until  the  next  following  renewal  date. 

As  to  section  9  of  chapter  4  of  the  Acts  of  1885  above  set  out,  your  petitioners  are 
advised  and  they  submit,  that  upon  its  true  construction,  it  relates  only  to  leases  to  be 
issued  subsequently  to  its  passing,  and  that  it  does  not  relate  to  agreements  merely  ex- 
pressing the  rights  of  the  parties  by  virtue  of  leases  previously  issued. 

Your  petitioners  submit  that  there  is  cleaily  no  legal  ground  for  giving  to  the 
language  here  used  an  ex  post  Jacto  operation,  seeing  that  there  is  ample  office  for  the 
words  to  perform,  in  connection  with  original  leases  to  be  issued  after  the  passing  of  the 
Act. 

For  the  reasons  above  indicated,  your  petitioners  submit  that  the  proposed  legis- 
lation in  a  most  substantial  and  serious  manner  invades  the  vested  rights  of  your  peti- 
tioners, secured  to  them  by  contracts  solemnly  entered  into  on  the  faith  of  which  they 
have  invested  very  large  sums  as  capital  in  the  various  coal  mining  districts  of  the 
province. 

By  far  the  greater  portion  of  such  capital  has  been  invested  by  persons  residing 
outside  of  this  province,  and   they  as   well  as  others  residing  in  Nova  Scotia  would 
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direct  your  attention  to  the  breach  of  their  contract  rights  which  the  proposed  Acts 
involve  as  above  set  forth  and  your  petitioners  therefore  pray  your  Honour  to  withhold 
your  consent  to  the  said  Acts. 

And  your  petitioners  as  in  duty  bound  will  ever  pray,  etc.,  etc. 

The  Mining  Society  of  Nova  Scotia, 

Henry  S.  Poole,  President. 
The  General  Mining  Association,  Limited, 

CuNARD  k  Morrow,  Agents. 
The  Acadia  Coal  Company,  Limited, 

Henry  S.  Poole,  Agent. 
The  International  Coal  Company,  Limited, 
%  By  Hugh  McD.  Henry,  their  attorney. 

The  Cumberland  Railway  and  Coal  Company,  Limited, 

By  Hector  McInnes,  their  attorney, 
The  Caledonia  Coal  and  Railway  Co., 

Per  H.  S.  Poole. 
The  Gowrie  Coal  Mining  Co.,  Limited, 

By  Hugh  McD.  Henry,  their  attorney. 
J;  R.  Cowans, 

By  Hector  McInnes,  his  solicitor. 
Glace  Bay  Mining  Co.,  Limited, 

J,  R.  Lithgow,  Treasurer  and  Manager. 
International  Coal  Mining  Co., 

Henry  A.  Budden,  Vice  President. 
Lingan  Low  Point  and  Barachois  Coal  Company,  Limited, 

W.  J.  Stairs,  President. 


Hon.  Attorney  General  Longley  to  the  Hon.  the  Minister  of  Justice. 

Halifax,  28th  September,  1892. 

Dear  Sir, — I  have  carefully  considered  the  memorial  signed  by  Henry  S.  Poole 
and  others,  which  your  deputy  has  under  your  directions  forwarded  to  me,  with  an 
intimation  that  you  would  be  pleased  to  have  any  observations  I  might  see  fit  to  make 
in  reference  thereto. 

In  the  first  place,  it  is  hardly  necessary  that  I  should  point  out  that  the  manage- 
ment of  the  mines  under  the  British  North  America  Act  is  vested  exclusively  in  the 
provincial  legislatures,  and  that  therefore  they  have  the  sole  and  exclusive  right  to 
legislate  in  reference  thereto,  so  long  as  that  legislation  does  not  trench  in  any  way  upon 
the  laws  which  the  Parliament  of  Canada  is  competent  to  make.  As  the  Act  complained 
of  in  this  instance  is  an  Act  relating  solely  to  the  management  and  control  of  the 
mineral  interests  of  Nova  Scotia,  and  is  simply  a  compilation  of  the  Acts  already  upon 
the  Statute-book  with  a  few  amendments,  I  certainly  am  unable  to  comprehend  any 
reason  why  a  serious  proposal  should  be  made  to  his  Excellency  the  Governor  General, 
to  interfere  with  its  operation. 

Second,  the  particular  clauses  to  which  objection  is  made  are  those  relating  to  the 
royalties  upon  coal.  Tt  will  be  scarcely  necessary  for  me  to  remind  you  that  the  royalties 
upon  coal  in  Nova  Scotia  constitute  the  largest  source  of  provincial  revenue  outside  of 
the  federal  allowance,  and  therefore  any  interference  on  the  part  of  the  federal  autho- 
rities with  the  prerogative  to  oblain  revenue  from  this  source  would  be  such  a  direct 
and  vital  interference  with  the  rights  of  the  province,  as  to  make  government  pi-actically 
impossible.     The  whole  financial  policy  of  a  province  micht  be  based  upon  the  admini- 
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stration  of  its  chief  source  of  revenue,  and  any  attempt  to  abridge  this  right  might 
lead  to  provincial  bankruptcy.  The  right  to  raise  revenue  by  direct  taxation  of  which 
the  mining  royalties  are  a  species,  is  an  undoubted  right,  and  one  which  would  involve 
the  gravest  consequences  if  interfered  with  in  the  slightest  degree. 

Third,  one  of  the  objections  is  that  the  Act  is  made  retroactive  in  its  operation. 
This  is  very  easily  explained.  The  government  of  Nova  Scotia  determined  upon  the 
policy  of  readjusting  the  coal  royalties  in  the  early  part  of  February,  and  sent  notices  to 
that  effect  in  writing  to  all  the  coal  owners  in  Nova  Scotia.  This  was  a  distinct  intima- 
tion to  them  that  letijislation  would  be  introduced  by  the  government  at  the  ensuing 
session,  fixing  the  royalty  on  all  coal  removed  from  the  mine  at  ten  cents  per  ton  royalty, 
and  they  were  notified  to  make  their  arrangements  for  the  season's  work  accordingly. 
In  the  Act  chapter  3  of  the  Acts  of  1892,  you  will  find  that  by  sections  2,  3  and  4, 
provision  is  made  that  in  all  cases  where  contracts,  either  written  or  of  a  verbal  char- 
acter, had  been  entered  into  prior  to  the  23rd  of  February,  which  was  ten  days  after 
the  notice  had  been  mailed,  that  the  royalty  should  be  paid  under  the  old  basis.  I 
think  that  this  removes  the  suspicion  of  unfair  dealing  on  the  part  of  the  government 
with  any  of  the  coal  owners. 

Fourth,  the  government  might  fairly  take  the  ground  in  relation  to  this  application,, 
that  the  legislation  complained  of,  being  strictly  and  unquestionably  within  the  legis- 
lative rights,  it  is  not  called  upon  to  explain,  justify  or  defend  the  provisions  of  its  mea- 
sure. Independent  legislative  authority  I  interpret  to  mean  the  right  to  legislate  with- 
out restriction  within  the  compass  of  its  legislative  powers.  This  includes  the  right  to 
introduce  legislation  that  some  people  may  think  wrong.  In  fact,  no  Act  of 
parliamf^nt  has  ever  yet  been  passed  that  has  not  met  with  opposition  and  adverse 
criticism  from  some,  and  most  legislation  is  denounced  by  half  the  population.  But  I 
do  not  think  the  principle  could  be  entertained  for  a  moment,  that  this  constitutes  a 
reason  why  any  party  should  interfere  to  override  the  rights  and  powers  which  the  con- 
stitution of  the  country  has  vested  in  any  legislative  body. 

Fifth.  Nevertheless,  as  the  memorialalleyes  breachof  faith  and  an  excess  of  legislative 
authority,  I  am  quite  content  to  submit  for  the  consideration  of  his  Excellency  the  Gov- 
ernor General,  an  answer  to  all  these  imputations,  which  I  do  not  hesitate  to  say  are 
without  a  shadow  of  foundation  in  any  sense  whatever.  The  legislation  in  relation  to 
coal  royalties  I  maintain  are  not  only  within  the  legislative  authority  of  the  province, 
but  are  entirely  in  accordance  with  what  is  right,  just  and  equitable,  and  do  not  even 
come  within  the  possibility  of  a  suspicion  of  breach  of  faith.  When  prior  to  1«86  the 
question  of  renewals  was  being  considered  by  the  government  during  the  meeting  of  the 
legislature  in  1885,  representatives  of  the  coal  owners  from  all  parts  of  the  province 
waited  upon  the  government,  and  discussed  the  whole  question.  It  was  intimated  then 
that  the  fact  that  the  government  had  a  right  after  1886  to  alter  and  revise  the  rate  of 
royalty  would  likely  be  an  injury  to  the  coal  mining  industry  and  might  prevent  capital 
from  seeking  investment,  whereupon  the  government  at  that  time  distinctly  offered  to 
introduce  an  Act  to  authorize  the  government  to  enter  into  a  contract  with  the  lease- 
holders, to  the  effect  that  the  royalty  should  not  be  increased  beyond  a  certain  maximum 
figure  which  should  be  agreed  upon.  This  the  coal  owners,  after  some  consideration, 
declined,  and  section  4  of  chapter  4  of  the  Acts  of  1885  was  put  in  deliberately  by  the 
government  for  the  object  of  notifying  clearly  the  coal  owners  that  this  increase  would 
take  place  whenever  in  the  discretion  of  the  legislature  it  was  deemed  advisable.  That 
you  may  have  as  full  understanding  of  the  position  which  the  government  assumed  in 
this  matter,  I  append  a  copy  of  a  report  made  by  me  for  the  use  of  the  government, 
January  12,  1892,  and  also  the  opinion  of  Mr.  W.  B.  Ross,  Q.C.,  which  I  specially 
obtained.  Although  quite  satisfied  in  my  own  mind  that  the  government  had  the  most 
absolute  legal  and  moral  right  to  inaugurate  this  legislation,  I  thought  it  desirable  to 
obtain  the  opinion  of  independent  counsel  upon  the  subject,  and  I  submitted  to  Mr. 
Ross  these  two  propositions  for  an  answer.  First,  has  the  legislature  the  right  to  in- 
crease or  diminish  the  coal  royalty  after  1886  ?     Second,  would  an  increase  in  the  coal 
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royalties  in  1892  during  the  currency  of  existing  leases,  constitute  a  breach  of  faith  with 
the  lessees  or  aflfect  the  honour  and  integrity  of  the  government  or  the  legislature  ?  Mr. 
Ross's  opinion  on  these  points  appended. 

I  have,  &c., 

J.  W.  LONGLEY, 

Atty.  Gen.  Nova  Scotia. 


Memorandum  from  Hon.  Attorney  General  Longley,  re  Coal  Mines. 

The  first  grants  issuued  by  the  government  of  Nova  Scotia  after  it  became 
established  as  a  province,  reserved  nothing  in  the  way  of  minerals,  but  gold,  silver  and 
other  precious  metals.  Later  on,  about  the  year  1764,  coal  was  expressly  reserved  in 
the  old  grants  and  still  later,  about  the  year  1808,  iron  and  other  minerals  were  like- 
wise reserved  in  the  grants.  For  all  practical  purposes,  it  may  be  said  that  the  coal  in  all 
the  mines  in  Nova  Scotia  has  been  reserved  in  grants  issued  in  the  localities  where  these 
coal  formations  are  found,  so  that  the  right  of  the  government  to  impose  rentals  or 
royalties  on  the  product  of  coal  is  universal. 

On  the  25th  day  of  August,  1826,  by  letters  patent,  expressed  to  be  made 
by  His  Majesty  King  George  TV.,  certain  mines  and  minerals  in  the  province  of 
Nova  Scotia  were  demised  to  H.  R.  H.  Frederick  Duke  of  York,  for  the  term 
of  sixty  years,  at  the  rents  and  royalties  therein  mentioned,  which  rents  I  believe 
amounted  to  j£3,000  a  year.  Subsequently  an  agreement  was  entered  in  on  the 
12th  day  of  September,  1826,  whereby  certain  mines  and  minerals  in  this  province 
which  were  not  included  in,  or  were  excepted  out  of  the  said  letters  patent,  were  demised 
to  John  Bridge  and  others,  who  had  received  an  assignment  from  the  Duke  of  York  of  his 
interests  in  his  lease  from  this  province.  After  a  time  the  government  and  parliament  of 
Nova  Scotia  became  satisfied  from  the  development  of  the  coal  mining  industries  of 
thi:^  province  that  a  great  mistake  had  been  made  and  a  great  injustice  done  the 
province  in  thus  parting  with  its  entire  interests  in  valuable  coal  deposits  for  such  a 
limited  rental,  and  efforts  began  to  be  made  in  the  legislature  to  have  this  improvident 
arrangement  set  aside.  Negotiations  of  various  kinds  were  entered  into  with  unsatis- 
factory results,  until  in  1853  the  legislature  of  Nova  Scotia  passed  an  Act,  the  purport 
of  which  was  that  all  leases  of  coal  mines  that  were  not  being  eflectively  worked  should 
be  liable  to  forfeiture  under  which  it  was  proposed  to  re-acquire  the  title  to  all  those 
portions  of  the  coal  areas  of  Nova  Scotia,  that  were  not  being  actively  and  effectively 
worked  by  the  General  Mining  Association  of  England,  a  body  corporate  which  had 
acquired  the  rights  of  the  Duke  of  York  and  other  patentees. 

In  1857,  however,  a  more  direct  attempt  to  get  the  matter  settled  was  made  and 
two  delegates,  the  Hon.  J.  W.  Johnson  and  A.  G.  Archibald,  were  sent  from  this 
province  to  England,  to  negotiate  a  basis  of  agreement  between  the  government  and  the 
General  Mining  Association  whereby  a  more  satisfactory  arrangement  could  be  entered 
into.     They  came  to  an  agreement  which  was  in  substance  as  follows  : — 

The  General  Mining  Association,  were  to  have  leases,  which  were  to  extend  to 
August  15,  1886,  the  period  of  time  at  which  the  original  lease  would  expire,  of  three 
areas  in  the  Island  of  Cape  Breton,  one  in  the  county  of  Pictou  and  two  in  the  county 
Cumberland.  Some  of  those  areas  embraced  several  square  miles.  They  were  to  pay 
a  royalty  of  6d.  currency  per  ton  on  all  quantities  up  to  250,000  tons  and  4d. 
per  ton  on  all  quantities  over  that. 

It  also  provided  that  the  province  should  not  allow  any  pei*son  to  mine  coal  in 
Nova  Scotia  at  a  less  royalty  or  on  more  favourable  terms,  and  it  was  also  covenanted 
that  the  province  should  not,  without  the  consent  of  the  association,  impose  an  export 
duty  on  coal.  All  the  other  coal  areas  of  Nova  Scotia  were  by  this  agreement  surren- 
dered and  transferred  absolutely  to  the  province  of  Nova  Scotia. 
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After  this  agreement  was  carried  into  effect,  the  legislature  provided  that  the  same 
royalty  should  be  imposed  upon  the  lessees  of  other  coal  mines,  as  were  fixed  as  the 
maximum  rate  for  the  General  Mining  Association.  I  have  no  doubt  that  the  legisla- 
ture of  Nova  Scotia  would  have  a  right  at  any  time  prior  to  1886  to  have  imposed  a 
greater  royalty  than  6d.  per  ton  upon  coal  mined  at  any  other  than  the  mines  leased  to 
the  General  Mining  Association.  But  of  course  it  would  have  been  unfair,  and  contrary 
to  public  policy  to  have  done  so. 

The  leases  which  were  issued  between  1858  and  1886,  when  all  leases  were  to  ex- 
pire, have  contained  a  condition  that  the  government  reserved  its  right  to  alter  or  re- 
vise the  royalty  after  1886.  When  August  15,  1886,  arrived,  as  I  understand  it,  the 
government  of  Nova  Scotia  were  at  liberty  to  take  exaci  ly  the  same  course  in  respect 
to  the  coal  mines  of  Nova  Scotia  and  in  respect  of  coal  royalties,  as  they  were  in  a 
position  to  take  prior  to  the  lease  of  August  15,  1826.  The  legislature  in  1885  made 
some  provision  in  regard  to  a  change  in  the  amount  and  mode  of  reckoning  the  royalty. 
Hitherto  the  6d.  per  ton  had  been  imposed  upon  screened  coal,  and  it  was  provided 
that  in  substitution  for  this  a  royalty  of  seven  and  one-half  cents  upon  all  coal 
mined  should  be  imposed.  The  Acts  of  1885  provided  that  all  leases  renewed  in  1886 
should  contain  a  provision  that  the  royalty  might  be  increased,  diminished  or  other- 
wise changed  by  the  legislature  This  was  a  notice  to  all  lessees  in  the  province  that  not 
only  had  the  province  a  right  to  absolute  control  in  the  amounts  of  royalties  imposed, 
but  that  it  was  explicitly  to  be  understood  that  it  held  itself  at  liberty  to  exercise  this 
right  whenever  it  chose.  The  leases  were  renewed  in  1886  and  contained  this  pro- 
vision. I  am  told  by  the  department  that  some  le-sees  preferred  to  take  their  renewal 
in  the  form  of  the  original  lease,  which  contained  the  words  "  subject  to  the  right  of  the 
legislature  to  revise  or  amend  the  royalty  after  the  year  1886."  In  my  view  this  form 
of  lease  in  no  degree  limits  or  abridges  the  absolute  and  unrestricted  power  of  the 
legislature  to  fix  whatever  royalties  it  may  see  fit  at  this  time. 

I  have  therefore  to  advise  that  in  my  view  there  is  no  contract  or  legal  obligation 
existing  between  any  coal  lessee  and  the  government  of  this  province,  which  prevents 
the  government  and  legislature  from  increasing,  changing  or  diminishing,  if  it  chooses, 
the  royalty  imposed  for  coal  taken  from  the  mines  which  belong  to  the  province. 

J.  W.  LONGLEY, 

Attorney  General. 
January  12,  1892. 


Mr.  W.  B.  Ross,  Q.C.,  to  Hon.  Attorney  General  Longley. 

Halifax,  18th  April,  1892. 

Re  Coal  Royalties. 

Dear  Sir, — T  have  your  letter  of  the  16th  inst.  in  respect  to  the  above  matter,  and 
have  to  say  in  reply  thereto  : — 

1.  That  the  rights  of  lessees  of  coal  mines  must  be  determined  by  the  statutes  of 
the  province  of  Nova  Scotia,  and  the  leases  made  under  them.  This  follows  from  the 
transactions  between  the  province  of  Nova  Scotia  and  the  assigns  of  the  Duke  of  York 
and  others  in  1857,  and  chap.  1  of  1858,  which  gave  effect,  so  far  as  this  province  was 
concerned,  to  these  transactions.  I  do  not  think  it  necessary  to  refer  to  these  transac- 
tions, which  are  set  out  in  the  Journals  of  the  House  of  Assembly  for  1858,  but  will 
proceed  to  examine  the  leases  made  in  1858  and  after,  together  with  the  statutes  of  the 
province,  with  the  view  only  of  determining  the  questions  put  to  me. 

2.  The  lease  made  to  the  General  Mining  Association  in  1858,  and  to  others  then 
and  since  up  to  Aug.  15,  1886,  contained  no  covenantor  provision  for  a  renewal  thereof. 
If  then  such  lessees  have  any  right  of  renewal,  it  must  be  by  statute.       I  am  of  opinion 
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that  the  rights  of  all  lessees  where  leases  terminated  in  Aug.  1886,  (and  these  included 
all  leases  then  extant)  are  to  be  determined  by  section  105  of  chap.  7,  R.  S.,  5th  series. 
I  am  not  aware  of  any  statute  passed  between  1858  and  1886  that  gave  to  any  lessee  of 
a  coal  mine  a  right  to  a  renewal  that  would  not  be  displaced  by  chap.  7. 

Under  section  105  of  chap.  7,  I  am  of  opinion  that  the  Commissioners  of  Mines 
might  have  in  August,  1886,  issued  leases  to  the  lessees  therein  named,  containing 
"  terms,  conditions,  and  covenants  as  contained  in  the  original  lease,"  excepting  in  so  far 
as  these  might  be  inconsistent  with  any  statute  then  in  force,  including  cliap.  7  itself.. 
It  must  be  borne  in  mind  that  the  legislature  was  by  that  statute  bestowing  a  privilege 
that  these  lessees  had  no  right  to  demand,  and  was  virtually  saying,  if  you  give  notice 
as  required  we  will  give  you  either  (a)  a  renewal  of  your  old  lease  on  the  terms  and  con- 
ditions therein  contained  ;  or  (b)  instead  thereof  we  will  give  you  a  renewal  with  such 
terms  as  we  may  see  fit  to  provide  by  this  or  any  other  statute. 

If  a  lessee  obtained  a  lease  under  either  one  or  the  other  of  these  alternatives,  the 
statute  would  be  complied  with,  and  no  complaint  could  be  made  by  him.  It  is  not  the 
lessee  who  can  say,  I  must  have  this  or  that  as  I  choose.  On  the  contrary,  it  is  the 
Crown  or  legislature  which  says,  I  will  give  you  this  or  that— not  both,  but  either  one 
or  the  other,  and  when  I  have  given  you  one  of  the  two,  there  is  an  end  of  the  matter. 
In  other  words  the  statute  must  be  read  from  the  standpoint  of  the  owner  of  the  mines, 
and  not  from  that  of  the  lessees.  Putting  it  in  another,  and  more  strictly  correct  way, 
chap.  7,  section  105,  is  a  direction  to  the  Commissioner  of  Mines  to  do  one  or  the  other. 
He  has  done  one  of  the  two,  and  therefore  has  complied  with  the  statute. 

3.  This  clears  the  way  for  answering  your  questions.  I  understand  that  in  some 
of  the  leases  granted  after  1886  the  following  clause  will  be  found,  "provided  also  that 
the  legislature  shall  be  at  liberty  to  revise  and  alter  the  royalty  imposed  by  these  pre- 
sents, in  or  after  the  year  1886  as  they  may  think  fit,"  and  in  others  it  will  not.  In  my 
opinion,  it  makes  no  difference  whether  they  do  or  not.  As  I  have  already  said,  the 
Commissioner  would  be  bound  by  the  statutes  in  existence  in  August,  1886,  when  these 
leases  terminated. 

In  1886  I  am  instructed  that  leases  were  granted  containing  the  clause  provided 
for  in  chap.  4,  of  1885,  section  4,  "  All  leases  of  coal  mines  issued  after  the  passing  of 
this  Act  shall  contain  a  provision  that  the  royalties  may  be  increased,  diminished,  or 
otherwise  changed,  by  the  legislature,"  and  that  several  leases  were  granted  containing 
the  proviso  on  the  same  subject  which  the  leases  referred  to  above,  granted  before  1886 
contained. 

I  am  of  opinion  that  these  provisoes  mean  exactly  the  same  thing,  viz.  : — We 
reserve  the  right  in  1886,  or  at  any  time  after,  to  alter  the  royalty  as  we  see  fit.  The 
word  "alter"  covers  "  increase"  as  well  as  "decrease  ".  It  means  to  "  change  ".  It 
would  be  difficult  to  make  the  proviso  wider  than  *'  to  change  as  you  please." 

Let  us  suppose  an  ordinary  lease  reserving  a  quarterly  rent  of  $100,  with  a  proviso 
that  the  landlord  might  alter  the  rent  at  any  time  after  a  particular  yes^r  as  he  saw  fit. 
It  cannot  be  argued  that  he  would  not  have  a  perfect  right  to  make  the  rent  such  sum 
as  he  chose,  at  any  time  after  the  time  named.  The  whole  case  turns  on  section  105  of 
chap.  7,  R.  S.     If  my  view  of  this  is  correct,  there  is  nothing  to  argue. 

I  have  to  say  to  your  first  question  "yes,"  and  to  the  second  "no." 

Yours  truly, 

W.  B.  ROSS. 
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Petition  of  the  Glace  Bay  Mining  Company,  [Ltd.)  to  His  Excellency  the  Governor 

General  in  Council. 

To  His  Excellency  the  Right  Honourable  Sir  Frederick  Arthur  Stanley,  Baron  Stanley  of 
Preston,  &c.,  &c.,  the  Governor  General  of  the  Dominion  oj  Canada  in  Council : 

The  petition  of  the  Glace  Bay  Mining  Company,  limited,  humbly  showeth  : 

1.  That  your  petitioners  are  a  coal  mining  company  incorporated  in  1862  under  an 
Act  of  the  legislature  of  the  province  of  Nova  Scotia,  having  their  head  office  in  Halifax, 
N.S.,  and  have  worked  continuously  since  1862,  a  coal  mine  at  Little  (ilace  Bay,  in  the 
county  of  Cape  Breton,  under  certain  leases  and  renewals  thereuf,  issued  by  the  autho- 
rity of  the  legislature  of  Nova  Scotia  through  the  Chief  Commissioner  of  Mines. 

2.  That  your  petitioners'  original  leases  were  obtained  in  1862  and  1865  and  were 
officially  numbered  4,  12  and  16.  They  expired  on  the  25th  August,  1886,  but  by  sec- 
tion 102,  chapter  9  of  the  Revised  and  Consolidated  Statutes  of  Nova  Scotia,  fourth 
series,  1873,  were  made  renewable  for  20  years  after  the  date  of  their  expiration  "  upon 
the  same  terras,  conditions  and  covenants  as  contained  in  the  original  lease." 

3.  In  your  petitioners'  original  leases  the  royalty  payable  yearly,  was  tixed  at  six- 
pence per  ton  of  the  coal  sold,  except  slack  coal,  which  was  exempt  from  royalty.  Thus 
in  1873,  by  the  legislation  above  referred  to,  your  petitioners  were  legally  assured  that 
upon  giving  notice  in  writing  to  the  Chief  Commissioner  of  Mines  at  least  six  months 
previous  to  the  25th  day  of  August,  1886,  of  their  intention  to  renew  their  leases  for  a 
further  period  of  20  years,  they  would  be  entitled  to  a  renewal  thereof  for  such  extended 
term  at  the  same  rate  of  royalty  as  was  specified  in  their  original  leases.  Any  legisla- 
tion subsequent  to  that  in  1873  referred  to,  injuriously  affecting  the  interests  of  your 
petitioners  as  lessees,  raising  the  rate  of  royalty,  for  example,  prior  to  1906,  or  declaring 
that  the  legislature  may  increase  it  as  they  may  think  fit,  your  petitioners  submit  would 
be  a  breach  of  legislative  faith,  and  contraiy  to  the  just  principles  which  should  control 
the  exercise  of  legislative  power. 

4.  On  the  23rd  of  December,  1885,  your  petitioners,  by  letter,  notified  the  Chief 
Commissioner  of  Mines  of  their  intention  to  renew  their  leases,  and  in  February,  1886, 
received  from  him  three  renewal  leases,  numbered  14,  15  and  16  which  your  petitioners 
accepted,  supposing  them  to  be  correct,  and  have  since  held.  These  renewals  are  for  a 
period  of  20  years  from  the  expiration  of  the  original  leases,  and  the  royalty  is  fixed  at 
seven  and  a  half  cents  per  ton  on  all  coal  sold,  slack  coal  included  ;  a  change  to  which 
your  petitioners  did  not  object,  considering  it  as  not  more  than  the  equivalent  of  the 
original  rate,  and  up  to  the  31st  December,  1891,  they  paid  their  royalty  according  to 
the  changed  rate,  and  are  willing  to  continue  to  do  so. 

5.  In  your  petitioners'  renewed  leases  a  clause  was  inserted  which  reads  as  follows  : 
— "  Provided  that  the  legislature  shall  be  at  liberty  to  increase  or  diminish  or  otherwise 
change  the  royalty  imposed  by  these  presents  or  renewals  thereof,  as  they  may  think 
fit."  Your  petitioners  submit  that  in  view  of  section  102,  chapter  9  of  the  Revised 
Statutes,  fourth  series,  that  clause  cannot  be  held  to  mean  that  the  royalty  might  be 
increased  beyond  what  would  make  it  equal  to  the  rate  fixed  in  the  original  leases  ;  for 
to  increase  the  original  royalty  would  be  a  violation  of  the  law  of  1873,  which  entitled 
your  petitioners  to  renewals  upon  the  same  terms,  hence  at  the  same  rate  of  royalty,  as 
stated  in  their  original  leases.  The  legislature,  your  petitioners  submit,  might  subse- 
quent to  1873  lower  the  royalty,  but  they  could  not  honourably  increase  it  beyond  the 
rate  fixed  in  their  original  leases. 

6.  Your  petitioners  submit  that  the  clause  in  question  looking  to  a  possible  change 
of  the  royalty  from  7|  cents  per  ton,  was  added  to  the  Royalty  Bill  of  1885  because 
it  was  doubtful  whrther  or  not  the  new  rate  would  yield  a  revenue  equivalent  to  the 
old.  If  it  were  found  to  yield  more,  the  legislature  might  lower  the  rate,  if  less,  they 
might  increase  it.  This,  your  petitioners  submit,  is  apparent  from  what  was  said  in  the 
House  of  Assembly  in  1885,  when  the   bill   changing  the   coal   royalty   was  discussed. 

38— R 


598  NOVA    SCOTIA    LEGISLATION 


The  Chief  Commissioner  of  Mines  as  officially  reported  in  the  debates  on  the  Royalty 
Bill  introduced  by  him  said  :  "  Now,  sir,  the  object  of  the  government  has  been  to 
get  as  nearly  as  possible  an  equivalent  rate  to  the  present  rate  of  9j'^  cents  per  ton,  a 
uniform  rate  that  will  yield  an  equivalent  revenue  to  the  present  rate."  The  Hon.  Mr. 
Fielding  said  :  "  The  bill  in  the  main  was  satisfactory  to  mine  owners.  .The  real 
difficulty  that  he  saw  suggested  was,  that  the  government  might  be  making  a  mistake 
and  th.at  they  had  not  the  necessary  information.  He  was  going  to  suggest  that  the 
bill  might  be  passed,  with  the  provision  that  all  leases  issued  should  contain  a  stipula- 
tion that  the  royalties  might  be  increased  or  diminished,  which  would  leave  the  House 
free  to  make  a  change  next  year  ;  unless  some  such  provision  was  made,  parties  taking 
leases  might  complain." 

In  accordance  with  the  Hon.  Mr.  Fielding's  suggestion,  a  clause  was  added  to  the 
bill  reading  thus  : 

4.  "  AH  leases  of  coal  mines  issued  after  the  passing  of  this  Act  shall  contain  a 
provision  that  the  royalties  may  be  increased,  diminished,  or  otherwise  changed  by  the 
legislature." 

In  section  2  of  the  bill  the  royalty  on  coal  was  fixed  at  7^  cents  per  ton. 

7.  Your  petitioners  are  advised  that  the  above  quoted  section  4  applies  only  to  new 
leases,  not  to  renewals,  and  they  submit  that  the  Chief  Commissioner  of  Mines  appears 
to  have  been  of  that  opinion,  because  after  the  passing  of  that  Act  he  issued  some 
renewals  which  did  not  contain  the  provision  in  question,  and  your  petitioners  submit 
thai  if  it  could  be  legally  omitted  in  some  renewals,  it  could  not  be  legally  inserted  in 
others.  "  All  leases  "  must  either  include  "all  '  renewals,  or  be  restricted  to  new  leases. 
The  Chief  Commissioner  of  Mines  apparently  took  the  ground  that  "  all  leases  "  did  not 
mean  all  renewals,  hence  he  should  not  have  inserted  that  provision  in  your  petitioners' 
renewals.  And  your  petitioners  submit  that  they  should  not  be  bound  bjT^  the  said  pro- 
vision in  their  renewals  unless  its  insertion  was  required  by  the  Act  of  the  legislature. 
They  further  submit  that  if  any  Act  of  the  legislature  authorized  the  insertion  in  their 
renewals  of  a  provision  that  the  royalty  might  be  increased  beyond  the  rate  named  in 
their  original  leases,  it  would  be  a  repudiation  of  the  legislation  of  1873,  already  referred 
to. 

8.  Ever  since  the  year  1885  your  petitioners  have  paid  royalty  at  the  rate  of  7i^ 
cents  per  ton,  as  specified  in  their  renewals,  but  under  an  Act  of  the  legislature  passed 
in  April,  1892,  the  rate  of  royalty  has  been  increased  to  ten  cents  per  ton  to  take  effect 
from  the  23rd  February  last.  Further,  section  118  of  the  said  Act  provides  that  the 
increased  rate  may  be  further  increased  by  the  legislature.  Thus,  although  in  1873  the 
legislature  of  Nova  Scotia  by  their  Act  assured  your  petitioners,  as  holders  of  coal  leases, 
that  they  would  be  entitled  in  1886  to  renewals  for  twenty  years  upon  the  same  terms 
as  contained  in  their  original  leases,  the  same  legislature  in  1892  increased  the  royalty 
33|^  per  cent  above  the  equivalent  of  the  rate  specified  in  their  original  leases  and  in  the 
renewals  thereof.  This  legislation  in  1892  your  petitioners  submit,  is  a  gross  invasion 
of  their  legal  rights,  and  if  allowed  to  stand  is  calculated  to  destroy  all  confidence  in 
rights  granted  by  the  legislature. 

Your  petitioner-;  therefore  humbly  pray  that  the  said  section  117  of  chapter  1, 
1892,  in  so  far  as  it  relates  to  coal ;  the  said  section  118  of  said  chapter  1,  and  the  said 
section  1  of  chapter  3,  1892,  may  be  disallowed. 

And  your  petitioners  as  in  duty  bound  will  ever  pray,  &c. 

Glace  Bay  Mining  Company  Limited. 


by  Edward  P.  Archbold,  President. 

James  R.  Lithgow,  Manager. 
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Correspondence  between  the  Honourable  W.  S.  Fielding  and  Mr.  J.  Lithgow,  Treasurer 
and  Manager  Glace  Bay  Mining  Company. 

Mr.  Lithgow  to  Hon.    W.  S.  Fielding. 

Dear  Sir, — It  occurs  to  me  to  make  one  more  appeal  to  you  and  through  you  to 
the  government  of  Nova  Scotia,  to  do  the  Glace  Bay  Mining  Co.,  Ltd.,  an  act  of  justice. 

If  your  legal  adviser  will  show  that  we  are  not  justly  and  legally  entitled  to  what 
I  am  about  to  ask  of  you,  then  we  must  be  content.     Our  case  is  briefly  as  follows  :  — 

1.  Prior  to  1886  we  held  and  still  hold,  three  coal  leases  which  expired  in  1886, 
but  by  the  legislation  of  1873  were  renewable  for  three  periods  of  twenty  years  each, 
up  to  1946,  upon  the  terms,  conditions  and  covenants  of  the  original  lease;*. 

2.  There  was  nothing  in  our  original  leases  touching  a  change  in  the  royalty.  It 
was  fixed  at  6d.  per  ton,  with  slack  free. 

3.  In  1873  and  up  to  at  least  1883,  we  were  entitled  to  renewals  up  to  1946,  with 
royalty  fixed  at  the  rate  named. 

4.  The  foregoing  being  admitted  to  be  correct,  without  a  breach  of  provincial  faith, 
we  were  entitled  to  such  renewals  in  18S6. 

Allow  me  to  illustrate  my  contention.  Suppose  I  owned  a  large  wheat  farm  and 
gave  you  a  lea&e  of  it  in  1865  for  21  years,  to  terminate  in  August,  1886,  at  a  rental 
of  7^  cents  per  bushel  of  wheat  raised  and  sold  by  you.  Then,  suppose  that  in  1873,  I 
assured  you  by  a  written  document  that  you,  by  giving  me  six  months'  notice  prior  to 
August,  1886,  would  become  entitled  to  renewals  of  your  lease  for  20,  40  or  60  years 
from  1886,  on  the  terms  of  your  original  lease.  What  would  you  think  of  me  if,  two 
or  three  years  prior  to  1886,  I  wrote  you  that  you  could  have  renewals,  but  they  must 
contain  a  provision  that  the  rental  may  be  raised  as  I  may  see  fit  ?  Would  you  regard 
me  as  an  honest  man  ?  Would  you  not  call  iny  second  proposal  repudiation  or  some- 
thing like  that?  But  again,  suppose,  as  you  could  not  help  yourself  you  accepted  a 
renewal  with  that  provision,  inserted,  thinking  probably  that  the  rent  would  never  be 
raised,  the  owner  being  a  just  man,  and  in  1892  you  were  suddenly  notified  by  me  that 
the  rent  up  to  1906  would  be  10  cents  per  bushel  instead  of  7^  cents ;  and  up  to  1926 
it  would  be  not  over  12^  cents;  and  after  1946,  well,  I  would  not  say  what  it  might 
be  ;  how  would  you  feel  towards  me  ? 

For  a  dozen  years  at  least,  you  believed  you  were  sure  of  renewals  up  to  1946  at 
1^  cents  per  bu.'ihel,  and  in  1892  you  find  "you  cannot  get  them  from  me  for  the  periods 
I  have  promised,  even  at  33^  per  cent  advance  on  the  original  rental,  could  y<iu  regard 
me  as  an  honourable  man?  Before  you  could  do  so,  you  would  say:  "Mr.  Lithgow, 
give  me  the  renewals  you  assured  me  in  1873  I  would  be  entitled  to  in  1886." 

Now,  I  beg  to  say  to  you,  with  all  due  respect,  give  us  the  renewals  we  were  assured 
by  the  legislation  of  1873  we  were  entitled  to,  on  giving  six  months'  notice  prior  to 
.August,  1886,  on  the  terms,  conditions  and  covenants  of  our  original  leases  ;  else  I  must 
appeal  to  the  people  to  do  us  justice. 

To  enable  you  to  settle  with  us  in  accordance  with  existing  legislation,  we  will 
accept  leases  running  until  1946  at  ten  cents  royalty  on  all  coal  sold,  save  the  60,000 
tons  we  sold  in  January  last. 

Holders  of  leases  issued  since  1866  are  not  in  the  position  we  are  to  claim  renewals 
at  the  old  rate  of  royalty,  for  the  leases  since  '66  had  the  "  revise  and  alter  "  clause  in 
them. 

I  remain,  &c., 

J.  R.  LITHGOW, 
Treas.  Glace  Bay  Alibiing  Co.,  Ltd. 


z^ 
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Hon.    W.  S.  Fielding  to  Mr.  J.  B.  Lithgow. 

Halifax,  18th  May,  1892. 

Dear  Sir, — I  beg  to  acknowledge  the  receipt  of  your  letter  of  the  6th  instant, 
'which  reached  me  on  my  return  to  town  after  a  few  days  absence. 

I  regret  that  I  was  unable  to  agree  with  you  in  your  views  respecting  the  coal 
royalties. 

Pressing  engagements  render  it  impossible  for  me  to  discuss  the  subject  at  any 
length  with  you  at  present.  A  brief  statement,  however,  will  be  a  sufficient  answer  to 
your  letter. 

1.  It  is  true,  as  you  state,  that  your  original  leases  I'ef erred  to  contain  "  nothing 
touching  a  change  in  the  royalty."  / 

2.  But  it  is  also  true,  although  you  do  not  state  it,  that  those  original  leases  cctn- 
tained  nothing  touching  a  renewal  of  the  leases  ;  consequently,  as  far  as  any  contract 
between  your  company  and  the  gDverninent  was  concerned,  your  rights  ceased  and 
expired  in  1886,  and  if  you  had  then  received  no  leases  at  all  you  would  have  had  no 
cause  of  complaint. 

3.  The  mining  laws  had,  however,  been  amended  from  time  to  time,  not  as  a  mat- 
ter of  special  contract  with  your  company,  but  in  the  general  interest  of  the  province. 
You  seem  to  think  that  you  have  a  right  to  pick  out  of  twenty  years  of  legislation  such 
parts  as  you  like  and  claim  the  benefit  of  them,  while  ignoring  all  the  rest.  It  should 
not  be  necessary  for  me  to  argue  against  such  a  view.  If,  having  no  rights  whatever 
under  your  leases  after  1886,  you  desired  to  claim  rights  under  the  general  law,  you  had 
to  deal,  not  with  selected  parts  of  the  statutes,  but  with  the  whole  law.  You  were  not 
bound  to  continue  to  work  your  mines.  You  were  at  liberty  to  withdraw  from  the 
business  on  the  termination  of  your  contract.  But  you  preferred  to  apply  for  new 
leases  under  the  law  as  it  then  stood,  including  a  provision  respecting  the  right  of  the 
government  to  increase  the  royalty.  You  did  so  apply,  the  leases  were  granted,  and  you 
went  on  your  way  rejoicing  in  privileges  which  the  legislature  had  genei'ously  given  you^ 
but  which  it  might  have  withheld  altogether  without  affording  you  a  shadow  of  caua 
for  coDDplaint  or  breach  of  contract.  That  you  should  have  applied  for  these  privilege 
accepted  them  and  enjoyed  the  advantages  of  them  for  nearly  six  years,  and  now  ass 
the  legislature  which  gave  them  to  you,  seems  to  me  to  be  most  unfair. 

If  in  any  "appeal  to  the  people  "  which  you  desire  to  make,  you  will  include  tl 
statement  of  the  case,  I  shall  be  content  to  await  their  judgment.     I  have  the  fulle 
confidence  that  the  course  pursued  by  the  government  in  this  matter  has  been  in  tl 
public  interests,  and  that  ample  justice  has  been  done  to  every  private  interest  affect 
by  the  legislation. 

Yours  faithfully, 

W.  S.  FIELDING. 


Mr.  J.  R.  Lithgoio  to  Uoii.    W.  S.  Fielding. 

Halifax,  19th  May,  1892. 

Dear  Sir, — I  beg  to  acknoM-ledgo  your  valued  favour  of  the  18th  and  to  repf 
thereto. 

1.  It  is  true  that  our  leases,  in  common  with  all  other  leases  issued  between  1858 
and  1866,  contain  nothing  touching  renewals,  but  you  are  certainly  wrong  when  you  say 
"conse(iuently,  as  far  as  any  contract  between  your  company  and  the  government  is  con- 
cerned, your  rights  ceased  and  expired  in  1886,  and  if  you  had  then  received  no  leases 
at  all,  you  would  have  had  no  cause  of  complaint."    You  know  that  by  the  legislation  of 
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1866  we  became  entitled  to  renewals  in  1886,  and  again  by  the  legislation  of  1873  we 
were  entitled  to  renewals  in  1886  "  upon  the  terms,  conditions  and  covenants  of  our 
original  leases,"  upon  giving  six  months'  notice  prior  to  August,  1886,  of  our  intention 
to  renew  our  leases.  That  notice  we  gave.  How  then  can  you  affirm  that  had  we  re- 
ceived no  leases  (renewals  5'ou  mean)  in  1866,  we  would  have  no  cause  of  complaint? 
Do  you  undertake  to  say  the  government  could  legally  have  refused  to  give  us  renewals? 
Do  you  hold  that  it  was  optional  with  the  government  to  renew  or  to  refuse  to  renew 
our  original  leases.  You  know  that  the  government  was  bound  by  the  law  of  Nova 
Scotia  to  issue  the  renewals  we  applied  for  in  accordance  with  the  law.  "  No  cause  of 
complaint  had  we  not  got  any  renewals  in  1886."  You  surely  cannot  hold  to  that 
opinion.  The  contract  embodied  in  our  original  leases  issued  by  the  government  between 
1858  and  1866  was  legally  renewable  for  three  periods  of  twenty  years  each,  from 
August,  1886,  upon  the  terms,  conditions  and  covenants  of  the  original  leases,  and  we 
had  by  law  the  right  to  demand  such  renewals  up  to  six  months  prior  to  the  expiration 
of  the  original  leases  in  August,  1886. 

2.  I  have  never  claimed  that  the  raining  laws  were  amended  as  a  matter  of  special 
contract  with  our  company,  nor  have  I  claimed  the  right  to  pick  out  of  twenty  years  of 
legislation  such  parts  as  I  like  and  claim  the  benefit  of  them,  while  ignoring  the  rest. 
Hence  it  was  not  necessary  for  you  to  argue  against  that  view.  We  had  legal  rights  to 
renewals  of  our  original  leases,  and  in  December,  1885,  applied  for  renewals  as  we  had 
a  legal  right  to  do,  and  as  all  holders  of  leases  issued  since  1 858  had  the  same  rights  to 
do,  and  the  government  was  bound  by  law  to  give  them  on  the  same  terras,  &c.,  of  the 
original  lease,  and  as  prescribed  by  any  Act  of  the  legislature  up  to  the  time  of  issuing 
the  renewals. 

3.  The  revision  and  alteration  of  the  royalty  made  in  1885  was  no  infringement  of 
the  rights  guaranteed  to  the  holders  of  leases  by  previous  legislation,  inasmuch  as  it  did 
not  increase  the  royalty.  Even  th^  clause  that  the  royalty  "  might  be  increased  or 
diminished  as  the  legislature  mi'.,'ht  see  fit,"  you  must  remember,  or  if  you  do  not,  can 
ascertain  by  reference  to  the  debates  in  the  House  on  the  change  in  royalty,  was  sug- 
gested by  yourself,  not  with  the  view  to  increasing  the  provincial  income  from  the  coal 
royalty,  but  in  order  that  if  7^  cents  on  all  coal  were  found  to  yield  more  revenue  tlian 
the  original  9  ^-^  cents  on  screened,  with  slack  free,  it  might  be  diminished,  and  if  found 
to  yield  less,  it  might  be  increased  by,  say,  i  a  cent  per  ton.  It  was  distinctly  stated  by 
the  Hon.  Commissioner  of  Mines  in  those  debates  (in  1885)  that  all  the  government 
wished  was  a  royalty  equivalent  to  the  old  rate.  The  intention  of  that  clause,  which 
was  to  be  inserted  in  all  leases  (not  in  renewals)  issued  after  the  passing  of  the  Act 
authorizing  it,  was  clearly  stated  by  yourself,  tlie  Attorney  General,  and  the  Commis- 
sioner of  Mines,  and  you  will  admit  was  not  to  justify  any  increase  beyond  the  old  rate, 
which  in  truth  could  not  be  increased  without  a  legislative  breach  of  faith,  seeing  that 
for  many  years  previously,  holders  of  leases  were  assured  that  they  could  obtain  their 
renewals  on  the  terms  of  their  original  leases — hence  not  exceeding  the  original  rate  of 
royalty — up  to  August,  1946. 

Yes,  we  applied  for  renewals,  accepted  them  and  enjoyed  the  advantages  of  them 
sine  1886,  and  I  respectfully  submit  that  without  the  glaring  breach  of  legislative  faith 
recently  enaeted,  we  should  have  continued  to  enjoy  them  up  to  August,  1946. 

In  any  appeal  to  the  people  I  may  make,  your  sentiments  shall  be  published  as  you 
[desire. 


Your  very  respectfully, 

J.  R.  LITHGOW, 

Treasurer. 
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Hon.  W.  S.  Fielding  to  Mr.  J.  R  Lithgoiv. 

Halifax,  19th  May,  1892. 

Dear  Sir, — I  beg  to  acknowledge  receipt  of  your  letter  of  this  date  in  relation  to 
coal  royalties. 

I  think  there  is  danger  of  some  confusion  of  the  words  "government  "  and  "  legis- 
lature," in  dealing  with  this  question.  The  government  had  no  power  except  such  as 
the  legislature  conferred  upon  it.  The  government  is  merely  the  instrument  for  carry- 
ing out  the  directions  of  the  legislature.  It  is  with  the  legislature  rather  than  with  the 
government  that  you  have  to  deal. 

In  my  letter  of  18th  inst.,  I  pointed  out  that  your  original  leas  s  contained  nothing 
touching  a  renewal,  and  I  added,  "  Consequently,  so  far  as  any  contract  between  your 
company  and  the  government  was  concerned,  your  rights  ceased  and  expired  in  1886, 
and,  if  you  had  then  received  no  leases  at  all,  you  would  have  no  cause  of  complaint." 

You  dispute  this,  and  you  ask  if  I  will  undertake  to  say  the  government  could 
legally  have  refused  to  give  the  renewals.  Let  us  assume  that,  in  view  of  the  legisla- 
tion that  had  in  the  meantime  been  passed,  the  government  were  bound  to  give  you 
renewals.  But  I  must  point  out  most  distinctly  that  the  legislature  was  under  no  obli- 
gation whatever  to  you  to  pass  such  Acts.  If  it  had  not  passed  them,  and  if  you  had 
been  left  to  stand  upon  your  lease,  you  would  have  had  no  just  cause  of  complaint. 

You  would  have  received  all  that  the  government  had  contracted  to  give  you. 
Whatever  privileges  you  have  received  since  1886,  you  have  received,  not  because  you 
had  any  contract  right  to  them,  but  because  the  legislature  in  its  wisdom  and  generosity 
was  pleased  to  give  you  such  privileges. 

But  if  it  had  given  you  nothing,  there  would  have  be  no  breach  of  faith. 

You  say  :  "We  had  legal  rights  to  renewals  of  our  lease,  and  in  December,  1885, 
applied  for  renewals,  as  we  h  id  a  legal  right  to  do,  and  as  all  holders  of  leases  issued 
since  1858  had  the  same  right  to  do,  and  the  government  was  bound  by  law  to  give 
them  on  the  terms  of  the  original  lease  and  as  prescribed  by  any  Act  of  the  legislature 
up  to  the  time  of  issuing  ren  wals."  Well,  in  this  passage  you  admit  the  whole  case. 
You  have  no  rights  whatever  except  such  as  were  prescribed  by  the  law  as  it  existed  at* 
"  the  time  of  issuing  the  renewals."     A  part  of  that  law  reads  as  follows  : — 

"  All  leases  of  coal  mines  issued  after  the  passing  of  this  Act  shall  contain  a  pro- 
vision that  the  royalties  may  be  increased,  diminished,  or  otherwise  changed  by  the 
legislature." 

It  was  under  that  law  that  you  applied  for  leases.  The  leases  were  granted  to  you 
in  1886  in  conformity  with  that  law  and  accepted  by  you  without  any  question.  The 
leases  show  on  their  face  the  right  of  the  govei'nment  to  increase  the  royalty.  Is  it 
not  preposterous  then  for  you  to  come  forward  and  deny  the  government's  right  which  is 
so  clearly  set  forth  on  the  very  document  which  you  ho'd  1 

You  say  that  clause  was  inserted  in  the  Act  of  1885  at  my  own  suggestion.  That 
is  perfectly  true.  Every  outstanding  lease  which  contained  any  right  of  lenewal  con- 
tained also  a  specific  declaration  of  the  right  of  the  government  to  revise  and  alter  the 
royalty  in  and  after  1886.  Nobody  was  rash  enoiigh  to  question  that  right.  Is  was 
desirable  that  every  lease  to  be  issued  in  and  after  1886  should  contain  on  its  face  an 
emphatic  recognition  of  the  right  ;  hence  the  insertion  of  the  clause  which  was  unani- 
mously approved  by  the  House.  You  say  that  at,  the  time  it  was  not  intended  to  in- 
crea.se  the  royalty.  That  is  quite  true.  I  stated,  and  every  other  member  of  the 
government  who  discussed  the  question,  stated,  that  we  did  not  desire  at  that  time  to 
obtain  a  larger  royalty  than  the  rate  then  existing,  namely,  nine  and  seven-tenths  of  a 
cent  per  ton  on  round. 

The  language  of  the  Act  of  1885  is  too  plain  to  admit  of  a  moment's  doubt.  It 
must  be  clear  to  everybody  that  although  the  legislature  did  not  at  the  moment  wish  to 
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increase  the  rate  of  royalty,  it  did  wish  to  declare  most  emphatically  the  I'ight  to  increase 
it  at  any  future  time.  The  government's  views  in  this  respect  met  with  the  unanimous 
approval  of  the  House  of  Assembly,  and  I  am  quite  satisfied  that  they  have  the  approval 
of  the  public  at  large. 

If  ther^  has  been  any  breach  of  faith  in  this  matter  it  has  not  been  on  the  part  of 
the  legislature  or  government.  They  have  kept  faith.  The  only  attempted  breach  is  on 
the  part  of  those  who,  after  obtaining  through  the  favour  of  the  legislature  privileges  to 
which  they  had  no  contract  right,  now  appear  to  wish  to  repudiate  their  own  agree- 
ments, and  assail  the  legislature  which  dealt  so  liberally  with  them. 

Yours  faithfully, 

W.  S.  FIELDING. 


Mr.  J.  R.  Lithgow  to  Honourable  W.  S.  Fielding. 

Halifax,  20th  May,  1892. 

Dear  Sir, — Your  kind  favour  of  the  19th  was  read  on  the  following  evening,and  as 
only  good  can  come  out  of  mutual  desire  to  know  the  truth  of  the  subject  we  are  dis- 
cussing, I  beg  to  again  trouble  you.  You  say,  after  reading  my  letter  of  the  19th,  that 
the  government  were  bound  by  legal  enactment  to  renew  the  leases  we  held.  That  the 
legislature  of  1866  and  1873  were  under  no  obligation  to  pass  the  Act  entitling  lessees 
to  renewals  any  more  than  to  authorize  the  issue  of  original  leases,  no  one  has  ever  dis- 
puted. The  government  could  only  give  what  the  legislature  authorized,  and  hence,  if 
the  legislature  in  1873  had  not  enacted  that  the  holders  of  coal  leases  issued  since  1858, 
and  expiring  in  1886,  were  entitled  on  giving  six  months'  notice,  prior  to  August,  1886, 
to  obtain  three  renewals  of  twenty  years  each  up  to  August,  1946,  we  could  not  have 
claimed  them.  And,  again,  if  the  legislature  had  not  in  the  same  section  enacted  that 
the  said  renewals  were  to  be  issued  upon  tlie  terms,  conditions  and  covenants  of  the 
original  leases,  we  could  not  claim  that  the  insertion  of  a  clause  in  the  renewals  that 
the  royalties  might  be  increased  was  a  breach  of  legislative  faith.  Nor  could  we  claim 
that  the  increase  of  one  third,  that  is  from  7J  cents  to  10  cents  per  ton,  is  a  most  flag- 
rant breach  of  the  legislation  of  1873,  under  which  we  were  entitle  i  to  leases  to 
terminate  in  August,  1946,  at  the  old  rate  of  royalty,  namely,  9^''^  cents  per  ton  on  all 
coal  except  slack,  a  rate  revised  and  altered  in  the  legislature  of  1885,  but  not  raised. 

You  do  not  seem  to  appreciate  the  fact  that  a  legislature  cannot  without  repudia- 
tion, or  a  breach  of  faith,  enact  in  1892  that  lessees  of  coal  mines  nmst  pay  more  rent 
than  the  same  legislature  had  in  1873  enacted  the  lessees  should  pay  up  to  1946. 

A  legislature  may  by  enactment  put  lessees  in  a  better  position  than  they  previously 
were,  l)ut  they  cannot,  subsequently,  with  a  breach  of  faith,  make  their  position  worse 
during  the  periods  of  the  leases  issued  to  them.  A  lessor  of  property  has  the  right  to 
lease  it  for  certain  number  of  years  at  a  certain  rental,  say  from  1862  to  1886  at  $7,500 
a  year.  He  has  also  a  right  to  assure  the  lessee,  in  say  1873,  that  he  can  have  renewals 
of  his  lease  at  the  same  rental,  for  three  periods  of  twenty  years  each  from  1886  on 
giving  six  months'  notice,  but  he  cannot,  without  a  breach  of  faith,  subsequently,  either 
refuse  his  promised  renewals,  or  give  them  with  a  clause  inserted  that  the  rent  may  be 
increased.  Above  all,  he  cannot  during  the  first  renewal  period  given  notice  to  the  les- 
sees that  the  rent  shall  be  increased  from  .f7,500  to  $10,000  a  year  until  1906,  after 
which  and  until  1926  it  will  not  exceed  $12,500  a  year.  I  say,  he  cannot ;  well,  I  mean 
he  cannot  honourably,  whatever  he  may  be  able  to  do  legally.  You  will  have  no  diffi- 
culty in  seeing  from  this  illustration  what  a  gross  breach  of  faith  the  legislature  at 
their  last  session  committed,  in  raising  our  rental  from  7^  cents  to  10  cents  per  ton, 
seeing  they  had  in  1873  guaranteed  us  that  until  1946  it  should  not  exceed  7^  cents, 
which  you  will  admit  is  the  full  equivalent  of  the  original  rate.  The  fact  that  the 
legislature  in   1885  authorized  the  insertion  of  a  clause  in  leases  issued  thereafter,  to 
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the  effect  that  the  royalty  might  be  raised,  I  fully  admit,  but  I  contend  tliat  said 
clause  could  not  be  inserted  in  the  renewals  referred  to  in  the  legislation  of  1873 
without  a  breach  of  faith.  It  could  be  inserted  in  new  leases,  but  not  in  renewals 
•which  were  to  be  issued  upon  the  terms,  conditions  and  covenants  of  the  original  leases, 
hence,  with  no  increase  of  royalty.  , 

Again,  no  one  knows  better  than  you  do  that  the  said  clause  was  passed  by  the 
legislature,  simply  because  it  was  uncertain  whether  or  not  the  altered  rate  of  royalty — 
7^  cents  on  all  coal,  round  and  slack — would  be  the  equivalent  of  9-7  cents  on  round 
and  slack.  Any  increase  over  the  old  rate,  the  debates  clearly  show,  especially  the 
statements  of  yourself  and  the  Hon.  C  E.  Church,  was  distinctly  repudiated.  The 
clause  was  enacted  so  that  if  7^  cents  yielded  more  revenue  than  the  old  rate,  it  might 
b?  diminished  by  a  quarter  of  "a  cent;  and  if  it  yielded  less  than  the  9*7  cents,  it 
might  be  increased  sufficiently  to  make  it  the  equivalent  of  the  original  royalty.  It 
was  not  designed  to  legalize  any  increase  of  the  original  rate  per  ton,  either  then  or  at 
any  future  time.  You  cannot  show  from  the  debates  which  led  to  the  enactment  of  the 
clause  in  question,  that  the  legislature  did  wish  to  declare  most  emphatically  the  right 
to  increase  it  at  any  future  time.  The  government  or  such  members  of  it  as  spoke 
during  the  debates,  never  hinted  that  the  object  of  the  clause  was  to  declare  the 
right  to  increase  the  7^  cents  beyond  what  would  make  it  equivalent  to  the  old  rate. 
Admitting  that  every  outstanding  lease  which  contained  any  right  of  renewal,  con- 
tained also  a  specific  declaration  of  the  right  of  the  government  to  raise  and  alter  the 
royalty  in  and  after  1886,  you  should  bear  in  mind  that  there  were  in  1873  outstand- 
ing leases  issued  subsequent  to  1858  which  contain  no  right  of  renewal,  and  no  declara- 
tion of  the  right  of  the  government  to  revise  or  alter  the  royalty  in  and  after  1886, 
and  that  the  holders  of  such  leases — the  Glace  Bay  Mining  Company  among  others — 
became  by  the  Act  of  1873  entitled  to  renewals  on  the  terms,  <kc.,  of  the  original  lease, 
hence  at  the  old  original  rate  of  royalty,  or  as  amended  in  1885,  but  without  any 
clause  as  to  revising,  altering,  diminishing  or  increasing  the  royalty,  and  that  hence  the 
holders  of  such  leases  did  not  receive  in  1886  such  renewal  as  they  were  legally 
entitled  to,  seeing  they  contained  the  clause  under  which  the  government  had  claimed 
the  right  to  exact  until  1906,  I  more  royalty  than  the  lessees  were  formerly  entitled  to 
pay.  Again,  the  leases  which  were  the  same  originally  as  the  Glace  Bay  Mining  Com- 
pany's issued  prior  to  1866,  but  which  were  renewed  in  1868,  and  whose  renewals  con- 
tain the  provision  that  the  royalties  might  be  revised  and  altered  in  or  after  1886,  were, 
I  hold  equally  with  leases  not  then  renewed,  entitled  under  the  legislation  of  1873  to 
renewals  until  1946,  on  the  terms,  conditions  and  covenants  contained  in  the  original 
leases,  hence  with  no  provision  that  the  royalty  might  be  revised  or  altered,  increased 
or  diminished.  That  the  royalty  might  be  diminished,  or  changed,  or  altered,  as  long 
as  it  vvas  not  increased,  I  fully  admit ;  just  as  a  landlord  may  freely  lower  a  tenant's 
rent,  or  make  it  payable  quarterl}^  instead  of  monthly,  without  any  bi-each  of  faith ;  but 
he  cannot  increase  it  during  the  term  of  his  lease.  No  more  may  the  legislature  increase 
the  royalty  on  those  who  in  1873  held  leases  renewable  till  1946,  at  the  rate  of  royalty 
named  in  their  original  leases. 

It  is  true  that  the  Glace  Bay  Mining  Company  and  other  lessees  who  applied  for  re- 
newals at  least  six  months  prior  to  August,  1886,  obtained  them  with  the  royalty 
specified  at  7i  cents  per  ton  and  did  not  object  at  the  time  to  the  clause  that  the  royalty 
might  be  increased  or  diminished,  supposing  it  was  legally  inserted,  and  that  anyhow  the 
royalty  would  not  be  increased  ;  but,  surely,  the  real  binding  contract  is  not  a  document 
issued  from  the  mines  office,  but  the  Acts  of  the  legislature,  construed  in  accordance  with 
consistency  and  good  faith  ;  for  the  written  lease  can  only  be  viewed  as  binding  so  far 
as  it  has  the  sanction  of  the  legislative  enactments  upon  which  its  validity  depends. 

You  speak  of  privileges  we  have  received  since  1886  ;  perhaps  you  will  kindly 
specify  them.  I  know  of  no  privileges  we  have  received  since  1886,  from  either  the 
government  or  legislature.  Our  original  leases  were  obtained  nearly  thirty  years  ago. 
The  legislation  entitling  us  to  renewals  up  to  1946,  at  the  old  rate  of  royalty  payable 
yearly,   was  passed  in  1873.     All  that  we  have  to  thank  the  government  and  legisla- 
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ture  of  1802,  or  since   1886,  for,  is  a  breach  of  public  faith   heretofore  unheard  of  in 
Nova  Scotia,  and  most  injuriously  affecting  the  value  of  our  coal  properties. 

When  the  time  comes  for  the  Commissioner  of  Mines  to  collect  10  cents  per  ton 
royalty  on  run  of  mine  coal  instead  of  the  7h  cents  fairly  due,  it  may  be  tested  whether 
or  not  the  recent  Mines'  Act  can  be  enforced.  If  it  can,  then  another  legislature  may 
cancel  our  leases,  or  make  the  royalty  50  cents  per  ton,  notwithstanding  the  legislation 
of  1873. 

Yours  respectfully, 

J.  R.  LITHGOW, 

Treasurer. 


Hon.  W.  S.  Fielding  to  Mr.  J.  H.  Lithgow. 

Halifax,  25th  May,  1892. 

Dear  Sir, — I  have  neither  time  nor  inclination  for  continuing  a  discussion  with 
you,  which  can  only  amount  to  a  reiteration  on  both  sides  of  what  has  already  been  said. 
Every  material  point  in  your  letter  of  23rd  inst.,  has  been  dealt  with  in  my  letters 
already  addressed  to  you.  As  you  did  not  receive  or  seek  any  leases  under  the  law  of 
1873,  nearly  every  word  you  say  concerning  that  law — and  that  means  the  greater  part 
of  your  letters — is  beside  the  question.  You  applied  for  and  obtained  leases  under  the 
law  as  it  stood  in  1886,  which  law  distinctly  recognized  the  right  of  the  legislature  to 
increase  the  royalty. 

If  the  closing  paragraph  of  your  letter  is  meant  to  indicate  that  your  company 
intend  to  attempt  to  repudiate  its  contract  and  set  the  law  at  defiance,  I  need  say  nothing 
more  than  that  the  government  are  not  unaware  of  the  power  with  which  the  legislature 
has  clothed  them  in  regard  to  such  a  case. 

Yours  faithfully, 

W.  S.  FIELDING. 


Messrs.  Drysdcde,  Netvcomhe  tb  Mclnnes  to  the  Honourable  the  Secretary  of  State. 

Halifax,  31st  October,  1892. 

Sir, — On  behalf  of  the  Acadia  Coal  Company,  the  Cumberland  Railway  and  Coal 
Company  and  the  Caledonia  Coal  and  Railway  Company,  we  beg  to  inclose  a  petition 
for  the  disallowance  of  two  statutes  passed  at  the  last  session  of  the  legislature  of  this 
province,  entitled  "  An  Act  to  amend  and  consolidate  the  Acts  relating  to  Mines  and 
Minerals,"  and,  "  An  Act  respecting  the  royalties  on  Coal."  The  said  companies  have 
signed  the  petition  on  the  8th  page  of  the  document  inclosed.  We  are  instructed  to 
request  that  it  be  referred  to  the  Governor  General  in  Council. 

We  remain,  etc., 

DRYSDALE,  NEWCOMBE  &  McINNES 
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Petition  of  "  The  Acadia  Coal  Company,"  the  "  Cumberland  Raihvay  &  Coal  Com/panyf 

and  the  "  Caledonia  Coal  &  Railway  Com.pany"  to  His  Excellency 

the  Governor  General  in  Council. 

To  His  Excellency,  the  Right  Honourable  Sir  Frederick  Arthur  Stanley,  Baron  Stanley 
of  Preston,  <tc.,  d'c,  Governor  General  of  the  Dominion  of  Canada,  in  Council: 

The  petition  of  the  undersigned  lesssees  of  Coal  Mines  in  the  province  of  Nova 
Scotia,  humbly  showeth ; 

That  a  statute  has  been  enacted  by  the  legislature  of  the  province  of  Nova  Scotia, 
entitled,  "  An  Act  to  amend  and  Consolidate  the  Acts  relating  to  Mines  and  Minerals," 
being  55  Victoria  (1892),  chapter  1.  The  said  Act  received  assent  on  the  30th  April, 
1892. 

The  117th  and  118th  sections  of  the  said  Act  are  respectively  as  follows  : 

"  117.  All  ores  and  minerals  (other  than  gold  or  gold  and  silver)  mined,  wrought 
or  gotten  under  authority  of  licenses  or  leases  granted  under  the  provisions  of  said  chapter 
7  of  the  Revised  Statutes,  fifth  series,  or  of  any  Act  heretofore  passed  by  the  legislature 
of  this  province,  shall  be  subject  to  the  following  royalties  to  the  crown  for  the  use  of 
the  province,  that  is  to  say  : 

"  (a.)  Coal.  Ten  cents  on  every  ton  of  two  thousand  two  hundred  and  forty  pounds 
of  coal  sold  or  removed  from  the  mine,  or  used  in  the  manufacture  of  coke,  or  other  form 
of  manufactured  fuel." 

"  118.  All  leases  of  coal  mines  issued  after  the  passing  of  this  Act  shall  contain  a 
provision  that  the  royalties  may  be  increased,  diminished  or  otherwise  changed  by  the 
legislature." 

A  statute  has  also  been  enacted  by  the  same  legislature  entitled,  "  An  Act  repect- 
ing  the  Royalties  on  Coal,"  being  55  Victoria  (1892),  chapter  8.  This  Act  also  received 
assent  on  the  30th  April,  1892. 

The  first  section  of  the  last  mentioned  Act  refeis  to  section  117  hereinbefore  quoted 
and  is  as  follows  : 

"  1.  The  royalty  of  ten  cents  per  ton  on  coal  as  fixed  by  the  said  section,  shall  be 
held  to  have  taken  effect  on  the  23rd  day  of  February,  1892." 

The  first  mentioned  Act  provides  in  the  said  117th  section,  for  an  increase  of  thirty- 
three  and  one-third  per  cent  in  the  royalty  to  be  paid  by  your  petitioners  and  by  all 
corporations  or  persons  operating  coal  mines  in  Nova  Scotia  under  existing  leases. 

Your  petitioners  are  advised  and  submit  that  the  said  sections  hereinbefore  set 
forth  ari'  contrary  to  the  fundamental  principles  which  should  control  the  exercise  of 
legislative  power,  and  that  they  constitute  a  gross  and  unjustifiable  invasion  of  the  vested 
rights  and  interests  of  your  petitioners  ;  that  said  sections  unwarrantably  and  inequi- 
tably violate  and  disregard  the  obligation  of  contracts  solemnly  entered  into  between 
Her  Majesty  the  Queen,  represented  by  the  Commissioner  of  Public  Works  and  Mines 
for  the  said  province,  of  the  one  part,  and  your  petitioners  of  the  6ther  part,  and  if 
allowed  to  stand  their  effect  will  be  to  seriously  impair,  if  not  destroy,  the  confidence 
which  should  prevail  in  the  continuance  of  rights  granted  by  the  said  province  ;  and 
further,  that  not  only  do  the  said  sections  have  the  effect  of  so  infringing  vested  rights 
and  impairing  the  obligation  of  contracts,  but  by  the  last  mentioned  section  such  effect 
is  declared  to  be  retroactive. 

The  foregoing  grounds  of  complaint  against  the  said  legislation  are,  it  is  submitted, 
upheld  and  justified  by  the  following  facts  and  reiisons  : 

Your  petitioners  previously  to  1866  held  valuable  coal  properties  in  Nova  Scotia 
under  original  leases  thereof  granted  by  Her  Majesty.  The  rate  of  royalty  reserved  by 
such  leases  was  sixpence  per  ton  of  2240  pounds  of  round  coal  sold,  slack  coal  being  exempt 
from  royalty. 
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By  29  Victoria  (1866),  chapter  9,  section  1,  of  the  Acts  of  Nova  Scotia,  it  is 
provided  as  follows  : 

"  1.  Lessees  of  coal  mines  in  this  province,  their  executors,  administrators,  and 
assigns,  holding  leases  from  the  Crown,  or  from  the  Chief  Commissioner  of  Mines,  made 
since  the  first  day  of  January,  A.D.  1858,  or  hereafter  to  be  made,  shall,  upon  giving 
notice  in  writing  to  the  Chief  Commissioner  of  Mines,  at  least  six  months  previous  to 
the  expiration  of  such  leases,  respectively,  of  their  intention  to  renew  such  leases  respec- 
tively f'  <r  a  further  period  of  twenty  years  from  the  expiration  thereof,  be  entitled  to  a 
renewal  thereof  for  such  extended  term  upon  the  same  terms,  conditions  and  covenants 
as  contained  in  the  original  lease,  and  in  like  manner  upon  giving  a  like  notice  before 
the  expiration  of  such  renewal  term,  to  a  second  renewal  and  extens  on  of  term  of 
twenty  years,  from  and  after  the  expiration  of  such  renewal  term,  and  in  like  manner 
upon  giving  like  notice  before  the  expiration  of  such  second  renewal  term  to  a  third 
renewal,  and  extension  of  twenty  years  from  and  after  the  expiration  of  such  second 
renewed  term,  provided  at  the  time  of  giving  such  notices,  and  the  expiration  of  such 
terms  respectively,  the  said  lessees,  their  executors,  administrators  and  assigns,  are  and 
shall  continue  to  be  bona  fide  working  the  areas  comprised  within  their  respective  leases 
and  complying  with  the  terms,  covenants  and  stipulations  in  their  respective  leases 
contained,  within  the  true  intent  and  meaning  of  section  104  of  the  Act  hereby  amended, 
and  provided  that  in  no  case  shall  such  renewal  or  renewals  extend  or  be  construed  to 
extend  to  a  period  beyond  60  years  from  the  25th  day  of  August,  A.D.  1886,  and  pro- 
vided also  that  the  legislature  shall  be  at  liberty  to  revise  and  alter  the  royalty  im- 
posed under  such  lease  in  or  after  the  year  1886." 

In  pursuance  of  the  last  mentioned  statute  your  petitioners,  together  with  other 
coal  lessees  in  the  said  province,  procured  renewals  of  their  said  leases.  The  rate  of 
royalty  reserved  by  such  renewals  was  the  same  as  in  the  .«aid  original  leases,  and  such 
renewal  leases  also  contained  provisions  for  further  renewals  in  their  terms  of  the  section 
last  hereinbefore  quoted. 

All  leases  renewed  under  the  provisions  of  the  said  last  mentioned  section,  as 
well  as  all  other  coal  leases  issuefl  in  the  said  province  previously  to  25th  August,  1886, 
expired  on  that  da}',  and  according  to  the  terms  of  the  said  section,  and  the  provisions 
of  the  said  leases,  were  renewable  on  that  day,  and  on  the  corresponding  dates  in  1906 
and  1926. 

Your  petitionei-s  are  advised,  and  they  submit,  that  according  to  the  true  con- 
struction of  the  said  last  mentioned  section,  and  of  the  said  renewal  leases,  which  con- 
tainetl  provisions  in  accordance  therewith,  the  rate  of  royalty  thereby  reserved  could  be 
revised  only  once,  and  that  such  revision  could  be  made  only  at  one  of  the  renewal 
periods,  namely,  either  in  1886,  1906  or  1926. 

If  such  construction  is  not  to  prevail,  then,  adopting  the  construction  most  un- 
favourable to  your  petitioners,  and  assuming  that  several  revisions  of  royalty  are  contem- 
plated, it  is  obvious  that  such  revisions  could  be  had  only  at  the  renewal  periods  in 
1886,  1906  and  1926,  and  at  no  other  t-me  or  times. 

The  fourth  revision  and  consolidation  of  the  public  statutes  of  the  said  province 
took  place  in  1873.  Section  102,  chapter  9,  of  the  Revised  Statutes  of  Nova  Scotia, 
fourth  series,  is  identical  with  the  above  section  of  the  Act,  29  Victoria,  chapier  9, 
(1866)  except  that  it  does  not  contain  the  concluding  proviso,  that  is  to  say,  the  words 
"  and  provided  also  that  the  legislature  shall  be  at  liberty  to  revise  and  alter  the  royalty 
imposed  under  such  lease,  in  or  after  the  yeai-  1886."  No  such  provision  as  this  is  con- 
tained in  any  part  of  the  said  consolidation  of  1873. 

The  following  section  (103)  of  said  chapter  9,  Revised  Statutes,  fourth  series,  is  as 
follows  : 

"  103.  New  leases  in  accordance  with  the  provisions  of  this  chapter  may  be 
executed  to  all  parties  now  holding  leases  which  will  expire  in  the  year  1886." 

Your  petitioners  are  advised,  and  they  submit,  having  regard  to  the  fact  that  the 
aforesaid  section  1,  of  the  Act  29  Victoria,  chapter  9  (1866),  was  re-enacted  in  the  said 
revision  of  1873,  without  the  proviso  under  which  the  legislature  was  as  liberty  "  tO' 
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revise  and  alter  the  royalty  in  or  after  the  year  1886,"  that  your  petitioners  and  all 
other  holders  of  then  existing  coal  leases,  as  well  as  all  subsequent  holders  of  coal  leases 
up  to  the  year  1885,  when  the  Revised  Statutes  of  Nova  Scotia,  fifth  series,  were  pro- 
mulgated, acquired  the  absolute  legal  right  to  renewals  of  their  leases,  without  any  in- 
crease of  rent  or  royalty,  or  provision  for  revising  or  altering  the  previous  rent  or 
royalty. 

Section  105  of  chapter  7  of  the  Revised  Statutes  of  Nova  Scotia,  fifth  series,  which 
came  into  effect  on  the  23rd  April,  1885,  is  as  follows  : 

"  105.  The  General  Mining  Association,  Limited,  and  other  lessees  of  mines  other 
than  gold  or  gold  and  silver  mines  in  this  province,  their  executors,  administrators  and 
assigns  shall,  upon  giving  notice  in  writing,  to  the  Commissioner  of  Mines,  at  least  six 
months  previous  to  the  expiration  of  their  leases,  respectively,  of  their  intention  to  re- 
new such  leases  respectively  for  a  further  period  of  twenty  years  from  the  expiration 
thereof,  be  entitled  to  a  renewal  thereof  for  such  extended  term  upon  the  same  terms, 
conditions  and  covenants  as  contained  in  the  original  lease  or  as  prescribed  by  this 
chapter  or  by  any  Act  that  may  be  passed  by  the  legislature  of  this  province,  and  in 
like  manner  upon  giving  a  like  notice  before  the  expiration  of  such  renewal  term,  to  a 
second  renewal  and  extension  of  term  of  twenty  years,  from  and  after  the  expiration  of 
such  renewal  term,  and  in  like  manner  upon  giving  like  notice  before  the  expiration  of 
such  second  renewal  term  to  a  third  renewal  and  extension  of  twenty  j'ears,  from  and 
after  the  expiration  of  such  second  renewal  term,  provided  that  at  the  time  of  giving 
such  notices,  and  the  expiration  of  such  terms,  respectively,  the  said  lessees,  their 
executors,  administrators  and  assigns  are,  and  shall  continue  to  be,  bona  tide  working 
the  areas  comprised  within  their  respective  leases,  and  complying  wit':  the  terms,  coven- 
ants and  stipulations  in  their  respective  leases  contained,  within  the  true  intent  and 
meaning  of  section  107  of  this  chapter,  and  provided  that  in  no  case  shall  such  renewal 
or  renewals  extend,  or  be  construed  to  extend  to  a  period  beyond  eighty  years  from  the 
date  of  the  original  lease,  but  the  renewed  lease  shall  not  include  in  respect  of  each 
mine  worked  a  larger  area  than  five  square  miles. 

"  (e.)  In  the  case  of  leases  that  are  eligible  for  renewal,  in  which  the  conditions  of 
renewal  embodied  therein  are  different  from  those  pi'escribed  by  this  chapter,  and  the 
lessees  thereof  are  unwilling  to  have  such  conditions  altered,  the  commissioner  shall 
have  power  to  renew  said  leases  on  the  terms  contained  therein  and  as  prescribed  by 
chapter  9,  Revised  Statutes,  fourth  series,  and  no  other." 

As  to  the  said  last  mentioned  section  your  petitioners  are  advised,  and  they  sub- 
mit that  in  construing  that  portion  thereof,  which  provides  that  lessees  "  shall  be  en- 
titled to  a  renewal  upon  the  same  terms,  conditions  and  covenants  as  ai'e  contained  in 
the  original  lease  or  as  prescribed  by  this  chapter,  or  by  any  Act  that  may  be  passed  by 
the  legislature  of  this  province,"  it  must  be  assumed  that  it  was  not  the  intention  of  the 
legislature  to  provide  for  future  legislative  action  in  the  shape  of  a  measure  purporting 
to  legalize  the  imposition  of  an  increased  royalty  in  violation  of  a  lease  defining  what 
the  rent  should  be.  On  the  other  hand,  if  the  language  used  as  to  the  terms  of  renewal 
be  considered  broad  enough  to  cover  the  matter  of  an  increase  of  royalty,  then  the  Act 
itself  was  improper,  and  does  not  afibrd  any  justification  for  the  subsequent  action  of 
the  legislature  in  increasing  the  royalty  in  violation  of  existing  contract  rights. 

Until  1885  the  said  royalty  of  sixpence  per  ton  of  2240  pounds  of  round  coal,  con- 
tinued to  prevail  as  to  all  coal  leases  in  tlie  said  province. 

Sections  1,  3  and  4,  of  chapter  4,  of  the  Acts  of  Nova  Scotia,  48  Victoria  (1885), 
entitled  :  "  An  Act  to  amend  chapter  7,  of  the  Revised  Statutes,  fifth  series,  '  Of  Mines 
and  Minerals,'  "  are  as  follows  : — 

"  1.  Section  104  of  the  chapter  hereby  amended  is  repealed  and  the  following  sub- 
stituted therefor  : 

t  "  '  All  ores  and  minerals  (other  than  gold  or  gold  and  silver)  mined,  wrought  or 
gotten  under  authority  of  licenses  or  leases  granted  under  the  provisions  of  said  chapter 
7  of  the  Revised  Statutes,  fifth  series,  or  of  any  Act  heretofore  passed  by  the  legislature 
of  this  province,  shall  be  subject  to  the  following  royalties  to  the  Crown  for  tlie  use  of 
the  province,  that  is  to  say  : 
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"  *  Coal. — Seven  cents  and  one-half  of  a  cent  on  every  ton  of  two  thousand  two 
hundred  and  forty  pounds  of  coal  sold  or  removed  from  the  mine,  or  used  in  the  manu- 
facture of  coke  or  other  form  of  manufactured  fuel.' 

"  3.  Nothing  in  this  Act  shall  compel  lessees  of  coal  mines  in  this  province  to  pay 
royalties  on  coal  other  than  on  the  terms  prescribed  in  the  leases  now  outstanding, 
until  said  leases  expire  ;  but  any  such  lessee  may  take  advantage  of  the  provisions  of 
this  Act,  from  the  date  of  its  passage,  if  so  disposed. 

"  4.  All  leases  of  coal  mines  issued  after  the  passing  of  this  Act  shall  contain  a 
provision  that  the  royalties  may  be  increased,  diminished,  or  otherwise  changed  by  the 
legislature."' 

Your  petitioners  are  advised,  and  they  sulimit,  that  in  and  by  said  sections  1  and  3 
of  48  Victoria  (1885),  chapter  4,  a  revision  of  the  coal  royalties  was  made  by  the  legis- 
lature, inasmuch  as  slack  coal,  which  was  previously  exempt  from  any  royalty,  was 
thereby  made  subject  to  a  royalty  of  seven  and  one-half  cents  per  ton,  and  the  royalty 
per  ton  upon  round  coal  was  thereby  reduced  from  nine  and  seven  tenths  (equal  to  six- 
pence old  currency)  to  seven  and  one-half  cents.  The  average  output  of  slack  coal  is 
from  thirty  to  forty  per  cent  of  the  whole.  The  said  revision  wns,  however,  declared 
by  said  section  3,  to  be  optional  with  the  lessees  in  respect  of  all  unexpired  leases. 

When  the  time  arrived  in  1886  for  the  renewal  of  coal  leases  a  number  of  the  out- 
standing leases  were  renewed  in  accordance  with  the  option  afforded  by  the  last  men- 
tioned statute.  Your  petitioners,  deeming  it  in  their  interest  to  maintain  the  previous 
rate  of  royalty,  procured  renewal  leases  reserving  the  royalty  on  round  coal  only  at  the 
said  previous  rate  of  nine  and  seven-tenth  cents  per  ton. 

Further,  as  to  the  terms  and  conditions  of  such  renewals,  your  petitioners  invoked 
the  provisions  of  subsection  (e),  section  105,  chapter  7  of  the  Revised  Statutes,  fifth 
series,  hereinbefore  set  out,  and  obtained  renewals  of  their  said  leases  upon  the  terms  in 
the  said  leases  prescribed,  and  as  authorized  by  said  chapter  9,  Revised  Statutes,  fourth 
series,  and  not  upon  the  terms  or  conditions  otherwise  prescribed  by  said  chapter  7  of 
the  Revised  Statutes,  fifth  series. 

The  renewals  so  obtained  by  your  petitioners  in  1886  did  not  contain  any  provision 
for  increasing  or  diminishing  the  royalty  based  upon  48  Victoria  (1885),  chapter  4,  sec- 
tion 4,  above  set  out,  and  it  is  submitted  that  that  section  is  quite  immaterial  in  respect 
to  such  leases. 

Your  petitioners  further  submit  that  during  the  debate  in  the  House  of  Assembly, 
in  the  year  1885,  upon  the  said  Act,  48  Victoria,  chapter  4,  and  previously  to  the  pas- 
sing thereof,  it  was  distinctly  declared  by  the  member  of  the  government  who  intro- 
duced the  said  bill,  and  by  the  Preinier  of  the  province,  that  the  said  bill  was  not 
intended  to  increase,  but  only  to  equalize  the  rate  of  royalty.  The  Commissioner  of 
Mines  who  introduced  the  bill  said : 

"  Now,  sir,  the  object  of  the  government  has  been  to  get  as  nearly  as  possible  an 
equivalent  rate  to  the  present  rate  of  9^  cents  per  ton — a  uniform  rate  that  will  yield 
an  equivalent  revenue  to  the  present  rate." 

It  was  disputed  that  the  rate  of  7i  cents  per  ton  on  all  coal  would  yield  the  same 
revenue  as  9^?^  cents  per  ton  on  round  coal  only.  An  amendment  having  been  intro- 
duced exempting  slack  coal,  the  debate  was  thereupon  continued  as  follows,  by  the 
Premier  and  by  Mr.  Bell,  the  leader  of  the  opposition. 

Hon.  Mr.  Fielding  said  : 

"  He  did  not  think  it  reasonable  to  ask  that  slack  coal  should  be  exempted  after  the 
government  had  based  a  figure  on  all  coal.  The  bill  in  the  main  was  satisfactory  to  mine 
owners ;  the  real  difficulty  that  he  saw  suggested,  was,  that  the  government  might  be 
making  a  mistake  and  that  they  had  not  the  necessary  information.  He  was  going  to 
suggest  that  the  bill  might  be  passed  with  the  provision  that  all  leases  issued  should 
contain  a  stipulation  that  the  royalties  might  be  increased  or  diminished,  which  would 
leave  the  house  free  to  make  a  change  next  year;  unless  some  such  provision  was  made, 
parties  taking  leases  might  complain." 
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Mr.  Bell  said: 

"  With  the  consent  of  the  lion.  member  for  Cumberland,  and  on  the  understanding 
that  such  a  clause  would  be  added  to  the  bill,  he  would  withdraw  his  amendment.'"' 

Your  petitioners  submit  that  in  view  of  these  declarations,  and  other  statements 
made  by  members  of  the  government  of  Nova  Scotia,  during  said  debate  (which  are 
set  forth  in  the  extract  therefrom  hereto  annexed,)  it  is  inequitable  and  against  good 
faith  for  the  government  of  said  province  to  claim  or  pretend  that  the  said  section  4 
was  introduced  or  passed,  save  for  the  purpose  of  making  such  an  increase  or  decrease 
in  the  rate  of  7^  cents  per  ton  on  all  coal,  as  would  produce  an  equivalent  rate  to  the 
old  rate  of  ^.)^-q  cents  per  ton  on  round  coal  only.  Your  petitioners  are  advised  that 
representations  made  by  members  of  the  government  during  debate  may  not  control  the 
legal  effect  of  a  statute,  but  they  submit  that  if  such  representations  relating  to  the 
provisions  of  statutes  affecting  contracts  with  the  Crown  are  to  be  lightly  made,  and  as 
lightly  repudiated  or  disregarded,  the  credit  of  the  province  and  of  the  government 
thereof  will  be  most  seriously  impaired. 

Your  petitioners  are  further  advised,  and  they  submit  that  the  fourth  section  of 
said  Act,  48  Victoria,  chapter  4,  according  to  the  legal  construction  thereof,  relates 
only  to  original  leases  to  be  issued  subsequently  to  its  enactment,  and  that  it  does  not 
relate  to  renewals  which  are  agreements  merely  expressing  the  rights  of  the  parties  by 
virtue  of  leases  previously  issued.  There  is,  it  is  submitted,  no  legal  ground  for  giving 
to  the  language  of  the  section  in  question  retroactive  effect,  seeing  that  there  is  ample 
othce  for  the  words  to  perforin  as  applied  to  original  leases  to  be  thereafter  issued. 
Moreover,  section  3  of  the  same  statute  provides  that  "nothing in  this  Act  shall  compel 
lessees  of  coal  mines  in  this  province  to  pay  royalties  on  coal  other  than  in  the  terms 
prescribed  in  the  leases  now  outstanding  until  said  leases  expire." 

The  leases  to  which  this  petition  refers  were  then  in  existence  and  have  been 
renewed,  but  have  not  yet  expired.  It  is  therefore  submitted  that  those  sections  can- 
not be  in  anywise  invoked  for  the  purpose  of  justifying  the  present  legislative  increase 
of  royalty. 

It  follows,  therefore,  that  a  revision  of  the  coal  royalties  having  been  made  in 
1885,  which  could,  and  in  many  cases  did  take  effect  in  1886,  the  power  of  the  legis- 
lature, as  a  matter  of  contract,  to  further  revise  or  alter  the  royalties  was  exhausted. 
But  whether  the  statute  of  1885  is  to  be  considered  as  effecting  a  revision  of  the  royalties 
or  not,  the  provisions  of  the  statutes  and  leases  are  such  as  to  exclude  the  right  of  the 
legislature  to  make  a  further  revision  of  the  royalties  previously,  at  least,  to  1906. 
Both  of  these  positions  have  been  disregarded  in  the  enactments  complained  of,  not- 
withstanding the  fact  that  your  petitioners  and  other  holders  of  coal  leases  in  the 
province,  many  of  whom  reside  outside  the  province,  have  invested  very  large  sums  as 
capital  in  the  various  coal  mining  districts  in  the  province,  upon  the  faith  of  the  con- 
tracts so  entered  into  by  them,  and  upon  the  assurance  thereby  vouchsafed  to  them  of 
a  certain  holding  for  a  fixed  rent. 

Your  petitioners  are  further  advised,  and  they  submit,  that  the  imposition  of  such 
increased  royalty  upon  coal  under  the  circumstances  hereinbefore  set  forth  is  contrary 
to  the  general  policy  of  the  Dominion  of  Canada,  the  intention  of  which  has  been  to 
foster  and  promote  the  coal  and  iron  industries  of  the  Dominion  by  imposing  a  pro- 
tective duty  upon  coal,  by  removing  the  duty  on  machinery  imported  for  the  use  of 
mining  operations,  and  by  imposing  a  duty  upon  pig  iron  imported,  and  granting  a 
bounty  upon  pig  iron  manufactured  in  Canada.  In  the  manufacture  of  such  pig  iron  in 
this  province,  two  tons  of  coke  are  used  for  each  ton  of  manufactured  iron.  The  coke 
so  used  is  made  in  this  province  out  of  the  slack  coal  produced  in  the  mines  of  your 
petitioners  and  others.  The  increased  royalty  of  ten  cents  per  ton  upon  that  grade  of 
coal  therefore  falls  largely  upon  the  producers  of  pig  iron  in  the  said  province,  and  thus 
increases  materially  the  cost  of  its  production. 

Your  petitioners  are  also  advised,  and  they  submit,  that  the  legislation  complained 
of  is  ultra  viren  of  the  provincial  legislature,  in  that  it  affects  trade  and  commerce  by 
narrowing  and  controlling  the  scope  of    the   coal    trade  of  Nova  Scotia   with  other 


55  VICTORIA,  1892.  611 


provinces,  and  also  by  seriously  impairing  the  general  trade  relations  of  this  province 
so  far  as  they  depend  upon  honesty  and  fair  dealing  on  the  part  of  its  legislature. 

Your  petitioners  therefore  humbly  pray  that  the  said  section  117  of  55  Victoria, 
(1892,)  chapter  1,  in  so  far  as  it  relates  to  coal,  the  said  section  118,  of  said  chapter  1, 
and  the  said  section  1  of  55  Victoria  (1892),  chapter  3,  may  be  disallowed,  or  in  the 
alternative  that  the  whole  of  the  said  Acts  may  be  disallowed,  and  your  petitionei's  as 
in  duty  bound  will  ever  pray,  etc. 

The  ACADIA  COAL  COMFY,  (L'td.) 

Henry  S.  Poole, 

Agent. 
CUMBERLAND  RAILWAY  &  COAL  COMPANY. 

J.  R.  Cowans, 
*  General  Manager. 

CALEDONIA  COAL  &  RAILWAY  COMPANY, 

D    MacKeen, 

Agent. 


Messrs.  Henry,  Harris  <t  Henry,  to  the  Hon.  the  Secretary  of'  State. 

Halifax,  Nova  Scotia,  1st  December,  1892. 

Sir, — As  solicitors  for  the  parties  interested,  we  are  forwarding  to  you,  by  this 
mail,  a  petition  to  his  Excellency  the  Governor  General,  praying  for  the  disallowance 
of  an  Act  of  the  legislature  of  Nova  Scotia,  entitled  :  "  An  Act  to  amend  and  con- 
solidate the  Acts  relating  to  Mines  and  Minerals,"  being  55  Vic.  (1892),  chap.  1. 

Yours,  tkc,  &c., 

HENRY,  HARRIS  &  HENRY. 

Petition  to  His  Excellency  the  Governor  General  in  Council. 

To  His  Excellency  the  Right  Honourable  Sir  Frederick  Arthur  Stanley,  Baron  Stanley 
of  Preston,  (fee'.,  ttc.  Governor  General  of  the  Dominion  of  Canada,  in  Council. 

The  petition  of  the  undersigned  lessees  of  coal  mines  in  the  province  of  Nova 
Scotia,  humbly  showeth  : 

That  a  statute  has  been  enacted  by  the  legislature  of  the  province  of  Nova  Scotia, 
entitled  :  *'  An  Act  to  amend  and  consolidate  the  Acts  relating  to  Mines  and  Minerals," 
being  55  Victoria  (1892),  chapter  1.  The  said  Act  received  assent  on  the  30th 
April,  1892. 

The  117th  and  118th  sections  of  the  said  Acts  are  respectively  as  follows : — 

117.  "All  ores  and  minerals  (other  than  gold  or  gold  and  silver)  mined,  wrought 
or  gotten  under  authority  of  licenses  or  leases  granted  under  the  provisions  of  said 
chapter  7  of  the  Revised  Statutes,  fifth  series,  or  of  any  Act  heretofore  passed  by  the 
legislature  of  this  province,  shall  be  subject  to  the  foregoing  royalties  to  the  Crown  for 
the  use  of  the  province,  that  is  to  say." 

(a.)  "Coal,  ten  cents  on  every  ton  of  two  thousand  two  hundred  and  forty  pounds 
of  coal  sold  or  removed  from  the  mine,  or  used  in  the  manufacture  of  coke  or  other 
form  of  manufactured  fuel." 

118.  "  All  leases  of  coal  mines  issued  after  the  passing  of  this  Act  shall  contain  a 
provision  that  the  royalties  may  be  increased,  diminished  or  otherwise  changed  by  the 
lesjislature." 
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A  statute  has  also  been  enacted  by  the  said  legislative  authority,  entitled  :  "  An 
Act  respecting  the  royalties  on  coal,  being  55  Victoria  (1892),  chapter  3.  This  Act 
also  received  assent  on  the  30th  April,  1892. 

This  first  section  of  the  last  mentioned  Act  refers  to  section  17  hereinbefore  quoted 
and  is  as  follows :  "  1.  The  royalty  of  ten  cents  per  ton  on  co  il,  as  fixed  by  the  said 
section  shall  be  held  to  have  taken  effect  on  the  23rd  day  of  February,  1892. ' 

The  first  mentioned  Act  provided,  in  the  said  117th  section,  for  an  increase  of 
thirty-three  and  one-third  per  cent  on  the  royalty  to  be  paid  by  your  petitioners  and  by 
all  corporations  or  persons  operating  coal  mines  in  Nova  Scotia  under  existing  leases. 

Your  petitioners  are  advised  and  submit  that  the  said  sections  hereinbefore  set 
forth  are  contrary  to  the  fundamental  principles  which  should  control  the  exercise  of 
leo'islative  power,  and  that  they  constitute  a  gross  and  unjustifiable  invasion  of  the  vested 
rights  and  interest  of  your  petitioners,  that  said  sections  unwarrantably  and  inequitably 
violate  and  disregard  the  obligation  of  contracts  solemnly  entered  into  between  Her 
Majesty  the  Queen,  represented  by  the  Commissioner  of  Public  Works  and  Mines  for 
the  said  province  of  the  one  part,  and  your  petitioners  of  the  other  part,  and  if  allowed 
to  stand,  their  effect  will  be  to  seriously  impair,  if  not  destroy  the  confidence  which 
should  prevail  in  the  continuance  of  rights  granted  by  the  said  province,  and  further 
that  not  only  do  the  said  sections  have  the  effect  of  so  infringing  vested  rights  and 
impairing  the  obligation  of  contracts,  but  by  the  last  mentioned  section  such  effect  is 
declared  to  be  retroactive. 

The  foregoing  grounds  of  complaint  against  the  said  legislature  are,  it  is  submitted, 
upheld  and  justified  by  the  following  fact  and  reasons  : — 

Your  petitioners  previously  to  1866  held  valuable  coal  properties  in  Nova  Scotia 
under  original  leases  thereof  granted  by  Her  Majesty.  The  rate  of  royalty  reserved  by 
such  leases  was  six  pence  per  ton  of  2,240  pounds  of  round  coal,  slack  coal  being  exempt 
from  royalty. 

By  28  Victoria  (1866),  chapter  9,  section  1  of  the  Acts  of  Nova  Scotia,  it  is  pro- 
vided as  follows  : — _ 

1.  Lessees  of  coal  mines  in  this  province,  their  executors,  administrators  and 
assigns,  holding  leases  from  the  Crown  or  from  the  Chief  Commissioner  of  Mines  made 
since  the  1st  da*^  of  January,  A.D.  1858,  or  hereafter  to  be  made,  shall  upon  giving 
notice  in  writing  to  the  Chief  Commissioner  of  Mines  at  least  six  months  previous  to  the 
expiration  of  such  leases,  respectively,  of  their  intention  to  renew  such  leases  respectively 
for  a  further  period  of  twenty  years  from  the  expiration  thereof,  be  entitled  to  a  renewal 
thereof  for  such  extended  term  upon  the  same  terms,  conditions  and  covenants  as  con- 
tained in  the  original  lease,  and  in  like  manner  upon  giving  a  like  notice  before  the 
expiration  of  such  renewed  term,  to  a  second  renewal  and  extension  of  term  of  twenty 
years  from  and  after  the  expiration  of  such  renewal  term,  and  in  like  manner  upon 
giving  like  notice  of  such  second  renewal,  to  a  third  I'enewal  and  extension  of  twenty 
years  from  and  after  the  expiration  of  such  second  renewal  tei-m,  provided  that  at  the 
time  of  giving  such  notices,  and  the  expiration  of  such  terms  respectively,  the  said 
lessees,  their  executors,  administrators  and  assigns  are  and  shall  continue  to  be  bona  fide 
working  the  areas  comprised  within  their  respective  leases,  and  complying  with  the 
terms,  covenants  and  stipulations  in  their  respective  leases,  contained,  within  the  true 
intent  and  meaning  of  section  104  of  the  Act  hereby  amended,  and  p»-ovided  that  in  no 
ease  shall  such  renewal  or  renewals  extend  or  be  construed  to  extend  to  a  period  beyond 
60  years  from  the  25th  day  of  August,  A.D.  1886,  and  provided  also  that  the  legis- 
lature shall  be  at  liberty  to  revise  and  alter  the  royalty  imposed  under  such  lease  in  or 
after  the  year  1886." 

In  pursuance  of  the  last  mentioned  statute  your  petitioners,  together  with  other 
coal  lessees  in  the  said  province,  procured  renewals  of  their  said  leases.  The  rate  of 
royalty  reserved  by  sucli  renewals  was  the  same  as  in  the  said  original  leases,  and  such 
renewal  leases  also  contained  provisions  for  further  renewals  in  the  terms  of  the  section 
ast  hereinbefore  quoted. 
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All  leases  renewed  under  the  provisions  of  the  said  last  mentioned  section,  as  well 
as  all  other  coal  leases  issued  in  the  said  province  previously  to  25th  August,  1886, 
expired  on  that  day,  and  according  to  the  terms  of  the  said  section  and  the  provisions  of 
the  said  leases,  were  rei)ewable  on  that  day  and  on  the  corresponding  dates  in  1906  and 
1926. 

Your  petitioners  are  advised  and  they  submit  that,  according  to  the  true  construc- 
tion of  said  last  mentioned  section,  and  of  the  said  renewal  leases  which  contained  pro- 
visions in  accordance  therewith,  the  rate  of  royalty  thereby  reserved  could  be  revised 
only  once,  and  that  such  revision  could  be  made  only  at  one  of  the  renewal  periods 
namely,  either  in  1886,  1906  or  1926. 

If  such  construction  is  not  to  prevail,  then  adopting  the  construction  most  unfavour- 
able to  your  petitioners,  and  assuming  that  several  revisions  of  royalty  are  contemplated, 
it  is  obvious  that  such  revisions  could  be  had  only  at  the  renewal  periods  in  1886,  1906 
and  1926,  and  at  no  other  time. 

The  fourth  revision  and  consolidation  of  the  public  statutes  of  the  said  province 
took  place  in  1873.  Section  102,  chapter  9,  of  the  Revised  Statutes  of  Nova  Scotia, 
4th  series,  is  identical  with  the  above  section  of  the  Act,  29  Victoria,  chapter  9  (1866), 
except  that  it  does  not  contain  the  concluding  proviso,  that  is  to  say  the  words  "  and 
provided  also  that  the  legislature  shall  be  at  liberty  to  revise  and  alter  the  royalty  im- 
posed under  such  lease  in  or  after  the  year  1886."  No  such  provision  as  this  is  contained 
in  any  part  of  the  said  consolidation  of  1873. 

The  following  section  (103)  of  said  chapter  9,  Revised  Statutes,  4th  series,  is  as 
follows : — 

103.  New  leases,  in  accordance  with  the  provisions  of  this  chapter,  may  be  executed 
to  all  parties  now  holding  leases  which  will  expire  in  the  year  1886. 

Your  petitioners  are  tidvised  and  they  submit,  having  I'egard  to  the  fact  that  tlie 
aforesaid  section  1  of  the  Act,  29  Victoria,  chapter  9  (1866),  was  re-enacted  in  the  said 
revision  of  1873,  without  the  proviso  under  which  the  legislature  was  to  be  at  liberty  to 
revise  and  alter  the  royalty  in  or  after  the  year  1886.  That  your  petitioners  and  all 
other  holders  of  then  existing  coal  leases,  as  well  as  all  subsequent  holders  of  coal  leases 
up  to  the  year  1885,  when  the  Revised  Statutes  of  Nova  Scotia,  fifth  series,  were 
promulgated,  acquired  the  absolute  legal  right  to  renewals  of  their  leases  without  any 
increase  of  rent  or  royalty  or  provisions  for  altering  or  revising  the  previous  rent  or 
royalty. 

Section  105,  of  chapter  7,  of  the  Revised  Statutes  of  Nova  Scotia,  fifth  series, 
which  came  into  effect  on  23rd  April,  1885,  is  as  follows : — 

105.  The  General  Mining  Associttion,  Limited,  and  other  lessees  of  mines  other 
than  gold  or  gold  and  silver  mines  in  this  province,  their  executors,  administrators  and 
assigns  shall,  upon  giving  notice  in  writing  to  the  Commissioner  of  Mines  at  last  six 
months  previous  to  the  expiration  of  their  leases  respectively,  of  their  intention  to  renew 
such  leases  respectively  for  a  further  peiiod  of  twenty  years  fr.  in  the  expiration  thereof, 
be  entitled  to  a  renewal  thereof  for  such  extended  term  upon  the  same  terms,  conditions 
and  covenants  as  contained  in  the  original  lease,  or  as  prescribed  by  this  chapter,  or  by 
any  ^ct  that  may  be  passed  by  the  legislature  of  this  province,  and  in  like  manner  upon 
giving  a  like  notice  before  the  expiration  of  such  renewal  t«rm  to  a  second  renew  al,  and 
extention  of  term  of  twenty  years  from  and  after  the  expiration  of  such  renewal  term, 
and  in  like  manner  upon  giving  notice  before  the  expiration  of  such  second  renewal 
term,  to  a  third  renewal  and  extension  of  twenty  years  from  and  after  the  expination  of 
such  second  renewal  term,  provided  that  at  the  time  of  giving  such  notices,  and  the  ex- 
piration of  such  terms,  respectively,  the  said  lessees  their  executors,  administrators  and 
assigns  are  and  shall  continue  to  be  bona  fide  working  the  areas  comprised  within  their 
respective  leases,  and  complying  with  the  terms,  covenants  and  stipulations  in  their 
respective  leases  contained,  within  the  true  intent  and  meaning  of  section  107  of  this 
chapter,  and  provided  that  in  no  case  shall  such  renewal  or  renewals  extend  or  be  con- 
strued to  extend  to  a  period  beyond  eighty  years  from  the  date  of  the  original  lease,  but 
the  renewed  lease  shall  not  include  in  respect  of  each  mine  worked,  a  larger  area  than 
five  square  miles. 
39— R 
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(e.)  In  the  case  of  leases  that  are  eligible  for  renewal. 

1.  In  which  the  conditions  of  renewal  embodied  therein  are  different  from  those 
-prescribed  by  this  chapter,  and  the  lessees  thereof  are  unwilling  to  have  such  conditions 
altered,  the  commissioner  shall  have  power  to  renew  said  leases  on  the  terms  contained 
therein,  and  as  prescribed  by  chapter  9  of  Revised  Statutes,  fourth  series  and  no  other." 
As  to  the  said  last  mentioned  section  your  petitioners  are  advised  and  they  submit, 
that  in  construing  that  portion  thereof,  which  provided  that  lessees  shall  be  entitled  to 
a  renewal  upon  the  same  terms,  conditions  and  covenants  as  are  contained  in  the 
original  lease  or  as  prescribed  by  this  chapter,  or  by  any  Act  that  may  be  passed  by  the 
legislature  of  this  province,  it  must  be  assumed  that  it  was  not  the  intention  of  the 
legislature  to  provide  for  future  legislative  action  in  the  shape  of  a  measure  purporting 
to  legalize  the  imposition  of  an  increased  royalty  in  violation  of  a  lease  defining  what 
the  rent  should  be.  On  the  other  hand,  if  the  language  used  as  to  the  terms  of  renewal 
be  considered  broad  enough  to  cover  the  matter  of  an  increase  of  royalty,  then  the  act 
itself  was  improper  and  does  not  afford  any  justification  for  the  subsequent  action  of  the 
legislature  in  increasing  the  royalty  in  violation  of  existing  contract  rights. 

Until  1885  the  said  royalty  of  six  pence  per  ton  of  "2,240  pounds  of  round  coal  con- 
tinued to  prevail  as  to  all  coal  leases  in  the  said  province. 

Sections  1,  3  and  4  of  chapter  4  of  the  Acts  of  Nova  Scotia,  48  Victoria  (1885,)  en- 
titled "An  Act  to  amend  chapter  7  of  the  Revised  Statutes,  fifth  series,  are  as 
follows  : — 

1.  Section  104  of  the  chapter  hereby  amended  is  repealed  and  the  following  sub- 
stituted therefor  : — 

"All  ores  and  minerals  (other  than  gold  or  gold  and  silver)  mined,  wrought  or 
gotten  under  authority  of  licenses  or  leases  granted  under  the  provisions  of  said  chap- 
ter 7  of  the  Revised  Statutes,  fifth  series,  or  of  any  Act  heretofore  passed  by  the 
legislature  of  this  province  shall  be  subject  to  the  following  royalties  to  the  Crown  for 
the  use  of  the  province,  that  is  to  say  : — 

"Coal.  Seven  cents  and  one-half  of  a  cent  on  every  ton  of  two  thousand  two  hun- 
dred and  forty  pounds  of  coal,  sold  or  removed  fiom  the  mine,  or  used  in  the  manufacture 
of  coke  or  other  form  of  manufactured  fuel. 

"  3.  Nothing  in  this  Act  shall  compel  lessees  of  coal  mines  in  this  province  to  pay 
royalties  on  coal  other  than  on  the  terms  prescribed  in  the  leases  now  outstanding  until 
said  leases  expire  ;  but  any  such  lessees  may  take  advantage  of  the  provisions  of  this 
Act  from  the  date  of  its  passase  if  so  disposed. 

"  4.  All  leases  of  coal  mines  issued  after  the  passing  of  this  Act  shall  contain  a  pro- 
vision that  the  royalties  may  be  increased,  diminished  or  otherwise  changed  by  the  legis- 
lature." 

Your  petitioners  are  advised  and  they  submit  that  in  and  by  said  section  1  and  3 
of  48  Victoria,  (1885),  chapter  4,  a  revision  of  the  coal  royalties  was  had  or  made  by  the 
legislature,  inasmuch  as  slack  coal  which  was  previously  exempt  from  any  royalty  was 
thereby  made  subject  to  a  royalty  of  seven  and  one-half  cents  per  ton,  and  the  royalty 
per  ton  upon  round  coal  was  thereby  reduced  from  nine  and  seven-tenths  (equal  to  six 
pence  old  currency)  to  seven  and  one-half  cents.  The  average  output  of  slack  coal  is 
from  thirty  to  forty  per  cent  of  the  whole.  The  said  revision  was,  however,  declare?!  by 
said  section  8  to  be  optional  with  the  lessees  in  respect  of  all  unex{)ired  leases.  When 
the  time  arrived  in  1886  for  the  renewal  of  coal  leases,  a  number  of  the  outstanding 
leases  were  renewed  in  acccordance  with  the  option  offered  by  the  last  mentioned  statute. 
Your  petitioners  deeming  it  in  their  interest  to  maintain  the  previous  rate  of  royalty, 
procured  renewal  lease-s,  reserving  the  royalty  on  round  coal  only  at  the  said  previous 
rate  of  nine  and  seven-tenth  cents  per  ton.  Further  as  to  the  terms  and  conditions  of 
such  renewals,  your  petitioners  invoked  the  provision  of  subsection  (<?),  section  103, 
chapter  7,  of  the  Revised  Statutes,  fifth  series,  hereinbefore  set  out,  and  obtained 
renewals  of  the  said  leases  upon  the  terms  or  conditions  prescribed  and  as  authnrized  by 
said  chapter  8,  Revised  Statutes,  fourth  series,  and  not  upon  the  terms  or  conditions 
prescribed  by  said  chapter  seven  of  the  Revised  Statutes,  fifth  series,  excepting  the  said 
subsection  (a)  of  section  105  thereof. 
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The  renewals  so  obtained  by  your  petitioners  in  1888  did  not  contain  any  provision 
for  increasing  or  diminishing  the  royalty  based  upon  48  Victoria,  chapter  8,  section  4 
above  set  out,  and  it  is  submitted  that  that  section  is  quite  immaterial  in  respect  to  such 
leases. 

Your  petitioners  further  submit  that  during  the  debate  in  the  House  of  Assembly 
in  the  year  1885,  upon  said  Act,  48  Victoria,  chapter  4,  and  previously  to  the  passing 
thereof,  it  was  distinctly  declared  by  the  member  of  the  government  who  introduced  the 
said  bill,  and  by  the  Premier  of  the  province,  that  the  said  bill  was  not  intended  to 
increase  but  only  to  equalize  the  rate  of  royalty.  The  Commissioner  of  Mines  who 
introduced  the  bill  said,  "  Now,  sir,  the  object  of  the  government  has  been  to  get  as 
nearly  as  possible  an  equivalent  rate  to  the  present  rate  of  nine  and  seven-tenths  cents 
per  ton,  a  uniform  rate  that  will  yield  an  equivalent  revenue  to  the  present  rate.  "  It 
was  disputed  that  the  rate  of  seven  cents  and  one-half  per  ton  on  all  coal,  would  yield 
the  same  revenue  as  nine  and  seven-tenths  cents  per  ton  on  round  coal  only.  An  amend- 
ment having  been  introduced  exempting  slack  coal,  the  debate  was  thereupon  continued 
as  follows  by  the  Premier  and  by  Mr.  Bell,  the  leader  of  the  opposition.  Hon.  Mr. 
Fielding  said  : — 

"  He  did  not  think  it  reasonable  to  ask  that  slack  coal  should  be  exempted  after 
the  government  had  based  a  figure  on  all  coal.  The  bill  in  the  main  was  satisfactory 
to  mine  owners.  The  real  difficulty  that  he  saw  suggested  was  that  the  government 
might  be  making  a  mistake,  and  that  they  had  not  the  necessary  information.  He  was 
going  to  suggest  that  the  bill  might  be  passed  with  the  provision  that  all  leases  issued 
should  contain  a  stipulation  that  the  royalties  might  be  increased  or  diminished,  which 
would  leave  the  House  free  to  make  a  change  next  year,  unless  some  such  provision  was 
made,  parties  taking  leases  might  complain. 

Mr.  Bell  said — ''  With  the  consent  of  the  hon.  member  for  Cumberland  and  on  the 
understanding  that  such  a  clause  would  be  added  to  the  bill,  he  would  withdraw  his 
amendment. 

Your  petitioners  submit  that  in  view  of  these  declarations  and  of  other  statements 
made  by  members  of  the  government  of  Nova  Scotia  during  said  debate,  it  is  inequitable 
and  against  good  faith  for  the  government  of  said  province  to  claim  or  pretend  that  the 
said  section  4  was  introduced  or  passed  save  for  the  purpose  of  making  such  an  increase 
or  decrease  in  the  rate  of  seven  cents  and  one-half  per  ton  on  all  coal  as  would  produce 
an  equivalent  rate  to  the  old  rate  of  nine  and  seven-tenths  cents  per  ton  on  round  coal 
only.  Your  petitioners  are  advised  that  representations  made  by  members  of  the  gov- 
ernment during  debate  may  not  control  the  legal  effect  of  a  statute,  but  they  submit 
that  if  such  representations  relating  to  the  provisions  of  statutes  effecting  contracts  with 
the  crown  to  be  ligtitly  made  and  as  lightly  repudiated  or  disregarded,  the  credit  of  the 
province  and  of  the  government  thereof  will  be  most  seriously  impaired.  Your  petitioners 
are  fuither  ad\ised  and  they  submit,  that  the  fourth  section  of  said  Act  28  Victoria, 
chapter  4,  according  to  the  legal  construction  thereof,  relates  only  to  original  leases  to  be 
issued  subsequently  to  its  enactment,  and  that  it  does  not  relate  to  renewals  which  are 
agreements  merely  expressing  the  rights  of  the  parties  by  virtue  of  leases  previously 
issued.  There  is,  it  is  submitted,  no  legal  ground  for  giving  to  the  language  of  the  sec- 
tion in  question  retroactive  efiect,  seeing  that  there  is  ample  office  for  the  words  to  per- 
form as  applied  to  original  leases  to  be  thereafter  issued.  Moreover,  section  2  of  the  same 
statute  provided  that  "  Nothing  in  this  Act  shall  compel  lessees  of  coal  mines  in  this 
province  to  pay  i*qyalties  on  coal  other  than  in  the  terms  prescribed  in  the  leases  now 
outstanding  until  such  leases  expire."  Your  petitioners'  leases  which  were  then  in  exis- 
tence, have  been  renewed,  but  have  not  yet  expired.  Your  petitioners  having  declined 
to  avail  themselves  of  the  provisions  of  sections  1  and  4  of  the  said  statute  ;  it  is  submitted 
that  tho?e  sections  cannot  be  in  any  wise  invoked  for  the  purpose  of  justifying  the  pre- 
sent legislative  increase  of  royalty. 

It  following  therefore  that  a  revision  of  the  coal  royalties  having  been  made  in 
1885,  which  could,  and  in  many  cases  did  take  effect  in  1886,  the  power  of  the  legisla- 
ture, as  a  matter  of  contract,  to  further  revise  or  alter  the  royalties  was  exhausted.  But 
whether  the  statute  of  1885  is  to  be  considered  as  effecting  a  revision  of  the  royalties 
39^ 
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or  not,  the  provisions  of  the  statutes  and  leases  are  such  as  to  exclude  the  right  of  the 
legislature  to  risk  a  further  revision  of  the  royalties  previously,  at  least  to  1906.  Both 
of  these  positions  have  been  disregarded  in  the  enactments  complained  of,  notwithstand- 
ing the  fact,  that  your  petitioners  and  other  holders  of  coal  leases  in  the  province,  many 
of  whom  reside  outside  of  the  province,  have  invested  very  large  sums  as  capital 
in  the  various  coal  mining  districts  in  the  province,  upon  the  faith  of  the  contracts  so 
entered  into  by  them,  and  upon  the  assurance  thereby  vouchsafed  to  them  of  a  certain 
holding  for  a  fixed  rent. 

Your  petitioners  are  further  advised,  and  they  submit  that  the  imposition  of  such 
increased  royalty  upon  coal  under  the  circumstances  hereinbefore  set  forth,  is  contrary 
to  the  general  policy  of  the  Dominion  of  Canada,  the  intention  of  which  has  been  to 
foster  and  promote  the  coal  and  iron  industries  of  the  Dominion,  by  imposing  a  protec- 
tive duty  upon  coal,  by  removing  the  duty  on  machinery  imported  for  the  use  of 
mining  operations,  and  by  imposing  a  duty  upon  pig  iron  imported,  and  granting  a 
bounty  on  pig  iron  manufactured  in  Canada.  In  the  manufacture  of  such  pig  iron  in 
this  province,  two  tons  of  coke  are  used  for  each  ton  of  manufactured  iron.  The  coke 
so  used  is  made  in  this  province  out  of  the  slack  coal  produced  in  thb  mines  of  your 
petitioners  and  others.  The  increased  royalty  of  ten  cents  per  ton  upon  that  grade  of 
coal,  therefore  falls  largely  upon  the  producer  of  pig  iron  in  the  said  province,  and  thus 
adds  materially  to  the  cost  of  its  produclion. 

Your  petitioners  are  also  advised,  and  they  submit  that  the  legislation  complained 
of  is  ultra  vires  of  the  provincial  legislature,  in  that  it  affects  trade  and  commerce,  by 
narrowing  and  controlling  the  s^cope  of  the  coal  trade  of  Nova  Scotia  with  other  pro- 
vinces, and  also  by  seriously  impairing  the  general  trade  relations  of  this  province,  so 
far  as  they  depend  upon  honesty  and  fair  dealing  on  the  part  of  its  legislature. 

Your  petitioners  therefore  humbly  pray  that  the  said  sections  ;  117  of  55  Victoria 
(1892),  chapter  1,  in  so  far  as  it  relates  to  coal,  the  said  section  118  of  said  chapter  1, 
and  the  said  section  1  of  55  Victoria  (1892),  chapter  3,  may  be  disallowed  or  in  the  al- 
ternative, that  the  whole  of  the  said  Acts  may  be  disallowed,  and  your  petitioners  as  in 
duty  bound  will  ever  pray,  kc. 


Mr.  H.  T.  Beck  to  the  Hon.  tlie  Secretary  of  State. 

Toronto,  6th  March,  1893. 

Sir, — I  have  the  honour  to  transmit  to  you  petition  of  Hugh  St.  Quentin  Cayley 
and  others  praying  that  his  Excellency  the  Governor  General  in  Council  may  be  pleased 
to  disallow  chap.  1  of  the  Acts  of  1892,  Nova  Scotia,  unless  the  legislative  assembly  of 
the  province  repeal  sec.  115  of  said  Act  within  the  time  limited  for  disallowance. 

I  also  inclose  the  official  copies  of  the  Mining  Acts  and  amendments  in  questionj 
and  statutory  declaration  in  support  of  the  facts  set  out  in  the  petition,  together  with 
list  of  precedents  and  authorities  relied  on.     If  counsel  may   be  heard,  I  should  be  glac 
to  be  advised.     Such  seems  to  have  been  the  practice  in  some  cases. 

The  petitioners  rely  on  the  following  grounds  and   precedents  and  authorities   for* 
the  disallowance  of  chapter  1  of  the  Acts  of  1892,  Nova  Scotia,  entitled  :     ''An   Act  to 
amend  and  consolidate  the  Acts  relating  to  Mines  and  Minerals,"   unless  section  115  of 
said  Act  is  repealed  within  the  time  limited  for  disallowance. 

R'  commendation  of  the  Hon.  R.  W.  Scott,  acting  Minister  of  Justice,  made  18th 
July,  1876,  that  the  Act  passed  by  the  legislature  of  Prince  Edward  Island,  entitled  an 
Act  to  amend  the  Land  Purchase  Act,  1875,  do  not  receive  the  assent  of  the  Governor 
General  in  Council,  adopted. 

Extract  from  report :  "  Without  giving  weight  or  consideration  to  any  great  extenii 
"  to  the  allegations  in  the  petition  which  are  unsupported  by  actual  proof,  he  is  of 
"  opinion  that  the  reserved' bill  is  retrospective  in  its  effect,  that  it  deals  with  rights  of 
"  parties  now  in  litigation  under  the  Act  which  it  is  proposed  to  amend,  or  which  may 
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"  yet  fairly  form  the  subject  of  litigation  and  that  there  is  an  absence  of  any  provision 
"  saving  the  rights  and  proceedings  of  persons  whose  properties  have  been  dealt  with 
"  under  the  Act  of  1875." 

Recommendation  of  the  Hon.  James  McDonald,  Minister  of  Justice,  upon  which 
an  Act  passed  4th  March,  1881,  by  the,  Ontario  legislature,  entitled:  "An  Act  for 
protecting  the  public  interests  in  rivers  and  streams  and  creeks,"  was  disallowed  by 
proclamation  19th  May,  1881. 

Extract  from  report :  "  The  eflFect  of  the  Act  now  under  consideration  must 
"  necessarily  be  to  reverse  the  decision  of  the  suit  (McLaren  vs.  Caldwell).  I  think  the 
"  power  of  the  local  legislatures  to  take  away  the  rights  of  one  man  and  vest  them  in 
"  another,  as  is  being  done  by  this  Act,  is  extremely  doubtful,  but  assuming  that  such 
"  right  does  in  strictness  exist,  I  think  that  it  devolves  upon  the  government  to  see  that 
"  such  power  is  not  exercised  in  flagrant  violation  of  private  rights  and  actual  justice, 
"  especially  when,  as  in  this  case,  in  addition  to  interfering  with  private  rights  in  the  way 
"  alluded  to,  the  Act  overrides  a  decision  of  a  court  of  competent  jurisdiction,  by  declaring 
"  retrospectively  that  the  law  always  was,  and  is,  different  from  that  laid  down  by  the 
"  court." 

It  is  submitted  that  the  enactment  complained  of  is  contrary  to  the  policy  of  the 
British  North  America  Act  of  1867,  in  that  it  assumes  to  construe  the  intention  of  a 
clause  in  the  statute  which  is  sub  judice,  and  is  therefore  an  infringement  on  the 
judicial  power  whose  authority  it  should  be  the  policy  of  the  Dominion  government  to 
protect  and  uphold,  especially  as  their  appointment  is  in  its  hands. 

Although  the  section  is  unconstitutional,  it  is  necessary  to  appeal  to  his  Excbllency 
to  exercise  his  powers  of  disallowance,  since  a  court  of  law  could  only  have  power  to 
declaie  an  enactment  ultra  vires,  where  the  local  legislature  infringed  upon  the  juris- 
diction of  the  Dominion  parliament,  or  vice  versa. 

Attorney  General,  (Canada,)  v.  Attorney  General,  (Ontario,)  per  Boyd  C,  p.  245, 
20  O.K. 

"  The  power  of  disallowance  which  may  operate  both  on  the  plane  of  political 
expediency  and  in  that  of  judicial  capacity.  Its  exercise  in  these  days  is  largely  con- 
fined to  the  former." 

In  Appeal,  19  A.R. 

It  is  under  the  British  North  America  Act  unconstitutional  for  a  legislature  to 
declare  what  was  the  intention  of  a  statute  passed  at  a  former  session,  at  all  events 
unless  the  rights  of  then  litigants  are  preserved. 

Governor  v.  Porter,  5  Humph.  165.  Postmaster  General  v.  Early,  12  Wheat.  148. 
Greenough  v.  Greenough,  II  Pa.  St.  489.  Reiser  v.  Tell  Ass'n.  39  Pa.  St.  137.  Potters 
Dwarris  Stat.,  p.  70  and  notes.     Sutherland  Stit.  Construction  S.  S.,  200  and  201. 


I  have,  etc., 

H.  T.  BECK. 


Statutory  Declaration  of  Mr.  Frank  Cayley. 

I,  Frank  Cayley,  in  the  city  of  Toronto,  in  the  county  of  York,  estate  agent,  do 
solemnly  declare  as  follows  : — 

1.  I  have  read  the  annexed  petition  of  the  Executors  of  the  Honourable  William 
Cayley  and  Andrew  Thornton  Todd,  and  the  Toronto  Coal  Company  of  Cape  Breton 
(Limited),  to  his  Excellency  the  Governor  General  in  Council,  and  I  verily  believe  that 
the  allegations  and  statements  therein  contained  are  true  in  substance  and  in  fact. 

2.  I  am  in  possession  of  the  books  and  am  intimately  acquainted  with  all  matters 
connected  therewith.  The  said  company  expended  over  $120,000  in  acquiring  and 
developing  the  coal  area  in  said  petition  mentioned,  and  in  providing  plant  and 
machinery  for  the  working  of  the  mine. 
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3.  The  said  lease  expired  on  the  25th  day  of  August,  1886,  and  the  said  company 
were  entitled  to  a  renewal  of  said  lease  for  a  further  term  of  20  years  on  their  giving 
six  months  previous  notice  in  writing  to  the  Commissioner  of  Mines. 

i.  Through  inadvertence  and  oversight  the  Commissioner  of  Mines  was  not  notified 
until  the  15th  March,  1886,  although  such  notice  should  have  been  given  on  or  about 
the  26th  day  of  February  previously. 

5.  The  commissioner  was  again  notified  on  or  about  the  9th  of  August,  1886,  but 
took  no  notice  of  either  application  and  on  the  26th  August,  1886,  being  the  day  after 
the  expiration  of  the  lease,  granted  a  license  to  search,  to  one  J.  W.  Kelly  Johnston,  a 
man  whom  I  have  been  advised  is  of  no  substance,  and  who  on  the  23rd  of  September, 
1886,  following,  purported  to  assign  the  same  to  Reynolds  and  Fairbanks,  clerks  in  the 
department  of  the  Commissioner  of  Mines. 

6.  None  of  the  said  parties  have  spent  any  money  or  attempted  to  develop  said 
mining  areas. 

7.  On  the  23rd  of  August,  1887,  the  said  commissioner  granted  to  said  Reynolds 
and  Fairbanks  a  license  to  work  over  said  area,  and  on  the  21st  of  August,  1889,  said 
commissioner  purported  to  grant  a  renewal  of  such  license  to  work. 

8.  On  tlie  14th  of  April,  1890,  Hugh  St.  Quentin  Cay  ley,  nn  behalf  of  the  estate  of 
the  Honourable  William  Cayley  and  the  petitioners,  made  applications  under  the  Mining 
Act,  as  amended  by  statute  7,  Revised  Statutes  of  Nova  Scotia,  chapter  23  of  the  Acts 
of  Nova  Scotia,  1889,  for  a  lease  of  said  are^i. 

9.  On  the  20th  of  August,  1890,  said  Reynolds  and  Fairbanks  also  made  applica- 
tion to  said  commissioner  for  a  lease  of  said  mining  area.  The  said  commissioner  ignored 
the  application  of  Hugh  St.  Quentin  Cayley  and  granted  a  lease  to  said  Reynolds  and 
Fairbanks,  whereupon  an  action  or  information  wjis  commenced  at  the  suit  of  the 
Attorney  General  of  the  province  of  Nova  Scotia,  on  the  relation  of  said  Hugh  St. 
Quentin  Cayley,  myself  and  the  other  executors  of  the  Honourable  William  Cayley, 
Andrew  Thornton  Todd  and  said  company,  for  the  purpose  of  declaring  our  rights  to 
the  lease  of  said  area  as  against  said  Reynolds  and  Fairbanks,  and  upon  the  ground, 
among  others,  that  our  application  for  lease  was  made  prior  to  th  it  of  said  Reynolds 
and  Fairbanks  and  that  the  power  of  the  commissioner  to  grant  said  license  and  renewal 
of  license  had  been  repealed  by  chapter  23  of  the  Acts  of  1889,  and  that  Reynolds  and 
Fairbanks  had  not  preserved  their  rights,  if  any. 

10.  Pending  such  action,  namely,  on  the  30th  of  April,  1892,  the  legislative 
Assembly  of  the  province  of  Nova  Scotia,  by  section  115,  of  chapter  1  of  the  Acts  of 
1892,  purported  to  declare  the  intention  of  chapter  23  of  the  Acts  of  Nova  Scotia,  1889, 
the  construction  of  which  statute  was  then,  and  still  is,  suh  judice  in  our  said  action. 

11.  No  notice  of  the  proposed  introduction  of  said  clause  was  given  to  myself,  or  as 
I  verily  believe,  to  any  of  the  parties  interested  in  the  said  company,  and  the  first 
intimation  we  had  that  the  legislature  had  attempted  to  construe  the  intention  of  said 
Act  wa-,  as  I  am  informed  by  our  solicitors  in  tlie  action,  the  citation  of  such  amend- 
ment at  the  trial,  by  the  counsel  for  the  defendants  Reynolds  and  Fairbanks,  and  I 
believe  that  said  amendment  was  made  in  view  of  the  litigation  aforesaid. 

12.  The  said  mining  rights  are,  I  believe,  of  very  considei'able  value. 

And  I  make  this  solemn  declaration  believing  the  same  to  be  true,  and  by  virtue 
of  the  Act  respecting  extra  judicial  oaths. 

FRANK  CAYLEY. 

Declared  before  me  at  Toronto,  in  the  county  of  York,  in  the  province  of  Ontario, 
this  6th  day  of  March,  1893. 

H.  T.  BECK, 

Notary  Public. 
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Petition  of  Mr.  Hugh  St.  Quentin  Cayley  and  others. 

To  His  Excellency  tlie  Right  Honourable  Sir  Frederick  Arthur  Stanley,  Baron  Stanley 
of  Preston,  G.C.B.,  Ac,  &c.,  Governor  General  in  Council. 

The  petition  of  Hugh  St.  Queatin  Cayley,  Frank  Cayley  and  James  Strachan 
Cartwright,  executors  and  trustees  of  and  under  the  will  of  the  Hon.  William  Cayley, 
deceased,  and  Andrew  Thornton  Todd  and  the  Toronto  Coal  Company  of  Cape  Breton 
(Limited),  humbly  showeth  : — 

1.  That  the  above  named  company  is  incorporated  by  letters  patent  dated  20th 
April,  1878,  under  chapter  43  of  the  Acts  of  the  parliament  of  Canada  pa.ssed  in  the 
year  1877,  entiled:  "An  Act  to  amend  the  law  respecting  the  incorporation  of  joint 
stock  companies  by  letters  patent." 

2.  That  the  estate  of  the  Hon.  William  Cayley  and  Andrew  Thornton  Todd, 
represent  a  majority  in  interest  of  the  shareholders  of  said  company. 

3.  That  the  said  company  were  on  and  prior  to  the  25th  day  of  August,  188G,  the 
holders  of  a  coal  mining  lease  issued  under  the  mining  laws  of  the  province  of  Nova 
Scotia  by  Her  Majesty,  represented  in  such  behalf  by  the  Commissioner  of  Mines 
and  Public  Works  of  said  province  of  Nova  Scotia,  to  one  Patrick  Collins,  dated  the  3rd 
day  of  December,  1869,  numbered  46  and  covering  "all  and  singular  the  beds  and  seams 
of  coal  whethei-  opened  or  unopened  within,  under  or  upon  all  that  tract  of  land 
situated  a  Little  Bras  d'Or,  in  the  county  of  Cape  Breton  and  province  aforesaid,  and 
described  as  follows  :  That  is  to  say,  beginning  on  the  southetn  shore  of  the  entrance 
to  the  Little  Bras  d'Or  at  the  western  line  of  the  General  Mining  Association's  property, 
thence  by  said  line  south  23  east  127  chains  and  20  links  to  a  stake  and  stone,  thence 
south  75"  west  65  chains  25  links  to  Fortunes'  line  fence,  thence  by  said  fence  and  by 
western  side  of  the  road  north  37"  west  46  chains  and  90  links  to  the  shore  of  the  Little 
Bras  d'Or,  thence  by  said  shore  and  the  shoce  oi  the  entrance  aforesaid  north  easterly 
to  the  place  of  beginning  ;  the  corners  and  distances  being  descriljed  according  to,  and 
agreeing  with  the  descriptions  contained  in  the  leases  granted  S.  Geautro  and  D.  Laffin, 
January  1,  1863,  and  Patrick  Collins,  December  24th,  1861,  containing  six  hundred 
and  ninety-four  acies,  more  or  less,  in  manner  and  form  as  the  said  area  is  specified  and 
delineated.  Reserving  hereout  a  strip  or  margin  of  ten  yards  in  width,  running  all 
round  the  lot  above  described." 

4.  That  the  said  lease  was  for  a  term  of  20  yeai'S,  to  commence  and  be  computed 
from  the  25th  of  August,  1866,  and  expire  on  the  25th  day  of  August,  1886. 

5.  That  the  said  company  since  the  date  of  their  said  incorporation  and  prior  to 
the  expiration  of  said  lease,  expended  a  large  sum  of  money  in  acquiring  and  developing 
the  mining  area  comprised  therein,  namely,  a  sum  exceeding  the  sum  of  $120,000,  and 
that  they  would  not  have  expended  said  sum  had  they  not  expected  to  obtain  a  renewal 
of  said  lease. 

6.  That  the  said  company  were  desirous  of  obtaining  a  renewal  and  intended  to 
renew  said  lea^-e  under  pi-ovisions  of  section  105,  chapter  7,  Revised  Statutes  of  Nova 
Scotia,  5th  series,  but  through  inadvertence  and  oversight,  they  omitted  to  give  six 
months  previous  notice  to  the  Commissioner  of  Mines  of  the  company's  intention  to 
renew  as  provided  by  the  said  statutes. 

7.  That  the  said  company,  however,  gave  notice  of  such  intention  to  the  Commis- 
sioner of  Mines,  on  or  about  the  15th  March,  1886,  and  also  on  or  about  9th  August, 
1886. 

8.  That  the  said  commissioner,  nevertheless,  ignored  such  notices  and  on  the  26th 
day  of  August,  1886,  immediately  on  the  expiration  of  said  lease,  granted  to  une  J.  W. 
Kelly  Johnston,  a  license  to  search  over  the  mining  area  described  in  siid  lease,  under 
the  provision  of  sec.  84,  Revised  Statutes  of  Nova  Scotia,  fifth  series,  which  said  right  to 
search  was  on  the  23rd  of  September,  1886,  assigned  to  William  K.  Reynolds  and 
Edward  C.  Fairbanks,  employees  in  the  department  of  said  Commissioner  of  Mines. 
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9.  That  on  the  23rd  day  of  August,  1887,  the  said  Reynolds  and  Fairbanks  applied 
to  said  commissioner  and  obtained  a  license  to  work  over  and  upon  said  area,  and  on  ihe 
21st  day  of  August,  1889,  the  said  Reynolds  and  Fairbanks  applied  to  the  said  commis- 
sioner and  obt  lined  what  purported  to  be  a  renewal  of  said  license  to  work. 

10.  That  by  chap.  23  of  the  Acts  of  1889,  passed  the  17th  day  of  April,  1889,  by 
the  legislature  of  the  said  province  of  Nova  Scotia,  the  provisions  for  granting  licenses 
to  work,  in  the  statute  authorizing  the  granting  and  renewing  of  licenses  to  work,  was 
repealed,  and  such  attempted  renewal  was  and  is  null  and  void. 

11.  That  on  the  14th  day  of  April,  1890,  application  was  made  by  the  said  Hugh 
St.  Quentin  Cayley,  on  behalf  of  himself  and  the  said  company  and  the  said  stockholders, 
to  the  said  commissioner  for  a  lease  of  the  said  mining  areas,  under  the  provisions  of 
said  statute,  chap.  7,  Revised  Statutes  of  Nova  Scotia,  and  said  chap.  23  of  the  Acts  of 
Nova  Scotia,  1889,  in  amendment  thereof. 

12.  That  on  the  20th  day  of  August,  1890,  the  said  Reynolds  and  Fairbanks  also 
made  application  to  said  commissioner  for  a  lease  of  the  said  mining  area,  under  the 
provisions  of  the  statutes,  aforesaid. 

13.  That  the  Commissioner  of  Mines,  nevertheless,  ignored  the  application  of  the 
said  Hu,:ih  St.  Quentin  Cayley,  and  granted  a  lease  to  said  Reynolds  and  Fairbanks. 

14.  That  on  the  15th  February,  1892,  the  Honourable  J.  W.  Longley,  Her  Majesty's 
Attorney  General  for  the  province  of  Nova  Scotia,  on  behalf  of  Her  Majesty,  on 
the  relation  of  your  petitioners,  instituted  proceedings  to  determine  the  validity  of  the 
application  of  said  Hugh  St.  Quentin  Cayley  to  obtain  a  lease  of  said  coal  mining  areas, 
and  to  determine  the  rights  as  between  your  petitioners  and  the  said  Fairbanks  and 
Reynolds. 

15.  That  pending  such  action  a  certain  Act  entitled  "An  Act  to  amend  and  conso- 
lidate the  Act  relating  to  Mines  and  Minerals,"  being  chapter  1  of  the  Acts  of  1892,  was 
on  the  30th  day  of  April,  1892,  passed  by  the  legislative  assembly  of  the  said  province 
of  Nova  Scotia,  and  in  and  by  section  115  of  said  Act  it  is  hereby  declared  and  enacted 
that  chapter  23  of  the  Acts  of  1889  shall  not  be  deemed  to  have  taken,  and  did  not  take, 
from  any  holder  of  licenses  to  search  in  force  at  the  time  of  passing  of  said  chapter,  the 
right  to  select  an  area  and  apply  for  and  obtain  a  license  to  work  in  the  same  manner 
as  such  holder  could  have,  had  said  chapter  not  been  enacted,  and  that  said  chapter 
shall  not  be  deemed  to  have  taken,  and  did  not  take,  from  any  holder  of  a  license  to 
work  from  the  time  of  passing  the  said  Act,  the  right  to  obtain  an  extension  of  such 
license  to  work  for  three  years  upon  the  additional  payment  being  made  as  provided  in 
section  95,  chapter  67,  of  the  Revised  Statutes,  fifth  series,  but  all  holders  of  licenses  to 
search  at  said  time  are  deemed  and  shall  be  declared  to  have  the  same  right  to  select 
and  apply  for  such  licenses  to  work,  and  all  holders  of  licenses  at  said  time  shall  be 
deeined  and  thereby  declared  to  have  the  same  right  to  such  extension  as  aforesaid,  as 
they  would  have  had  if  said  chapter  had  not  been  enacted,  and  all  licenses  to  work  and 
all  such  extensions  of  licenses  to  work  as  aforesaid,  shall  be  held  to  have  been  as  valid 
and  good  as  they  would  have  been  had  such  chapter  not  been  enacted. 

16.  That  the  said  section  115  was  inserted  in  the  said  statute  without  notice  to 
your  petitioners,  and  as  they  believe  at  the  instance  of  the  said  Fairbanks  and  Reynolds 
for  the  purpose  of  defeating  the  proceedings  pending  before  the  Supreme  Court  of  Nova 
Scotia,  the  legislature  thereby  usurping  the  functions  of  the  judge,  and  assuming  to 
place  a  construction  on  the  repealed  enactments  without  reserving  the  rights  of  their 
litigants,  and  the  said  enactment  was  evidently  aimed  at  this  litigation. 

17.  Neither  the  said  Johnston,  nor  the  said  Fairbanks  and  Reynolds  have  ever 
expended  any  money  in  developing  the  said  mining  area,  and  your  petitioners  believe 
them  to  be  men  of  no  substance,  and  that  they  perpetrated  a  fraud  on  the  legislature 
who  passed  the  section  in  question  inadvertently  and  without  due  consideration  of  its 
effect. 

18.  The  said  proceedings  are  still  pending,  the  trial  having  taken  place,  and  judg- 
ment being  reserved. 

Your  petitioners  humbly  submit  that  the  Act  should  be  disallowed,  for  the  follow- 
ing reasons,  unless  the  said  section  is  repealed  before  the  time  for  disallowance  expires  : 
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1.  Because  it  assumes  to  interpret  the  intention  or  meaning  of  a  statute  under 
review  in  a  court  of  law  at  the  time  of  the  passage  of  the  declaratory  enactment,  thereby 
usurping  the  functions  of  the  judiciary. 

2.  The  Act  is  contrary  to  the  policy  of  the  British  North  America  Act,  1867,  inas- 
much as  it  is  the  province  of  the  judiciary  appointed  by  the  Dominion  government  to 
construe  the  meaning  of  statutes,  and  the  enactmei:t  is  thf'refore  unconstitutional. 

3.  The  Act  is  objectionable  in  declaring  what  was  the  meaning  of  an  Act  at  the 
time  of  its  passage,  without  excepting  existing  litigation  from  its  operation. 

4.  The  said  section  if  allowed  to  remain  in  force  will  have  the  effect  of  depriving 
the  petitioners  of  very  valuable  rights  which  they  atti-mpted  to  preserve  by  applications 
which  the  section  in  question  makes  nugatory,  and  validates  an  abortive  application  of 
Fairbanks  and  Reynolds  under  the  guise  of  interpreting  the  statute,  but  in  reality  by 
receiving  an  appealed  enactment  Eiffecting  pending  litigation,  and  your  petitioners  will 
ever  pray. 

H.  T.  BECK, 

Solicitor /or  the  Petitioners. 


The  Hon.  the  Minifiter  of  Justice  to  Hon.   W.  S.  Fielding. 

Department  of  Justice,  Ottawa,  20ih  February,  1893. 

Dear  Sir, — I  duly  received  your  telegram  stating  as  follows  :  "  The  operations  of 
the  Dominion  Coal  Company  would  be  much  facilitated  by  immediate  allowance  of  their 
charter,  and  of  the  Act  for  the  further  encouragement  of  Coal  Mining,  recently  passed 
by  the  Nova  Scotia  legislature.  Our  government  respectfully  ask  that  his  Excellency 
be  advised  to  pass  upon  those  Acts  as  early  as  possible." 

As  you  have  no  doubt  seen  by  the  press,  strong  remonstrances  have  been  made 
against  these  Acts,  with  a  view  to  their  tiisallowance,  and  I  have  promised  to  transmit 
to  you  some  representations  which  have  recently  been  made.  I  think  that  in  a  matter 
of  such  grave  importance  and  about  which  so  much  feeling  exists,  we  should  hardly  be 
asked  to  anticipate  to  so  great  an  extent  the  time  fixed  by  law  for  declaring  the  action 
of  his  Excellency,  unless  very  important  interests  are  found  to  depend  on  such  action. 

Yours  faithfully, 

JNO.  S.  D.  THOMPSON. 


Messrs.   Josiah    Wood,   M.P.,  and  R.    C.    Wei  don,    M.P.,  to   the  Hon.    the  Minister  oj 

Justice. 

Ottawa,  24th  March,  1893. 

Dear  Sir, — In  your  reply  to  the  delegation  that  waited  upon  yourself  and  col- 
leagues in  the  Privy  Council  chamber  re  Nova  Scotia  coal  legislation,  you  suggested 
that  a  statement  of  the  case  be  submitted  in  writing,  and  promised  to  forward  the  same 
fto  the  Nova  Scotia  government. 

We  herewith  inclose  a  memo,  signed  by  a  large  number  of  the  members  of  the 
[ouse  of  Commons,  and  trust  you  will  forward  same  a«^  proposed,  and  take  such  other 
3tion  to  secure  the  object  desired  as  you  may  deem  expedient. 

Yours  very  truly, 

JOSIAH  WOOD. 
R.  C.  WELDON. 
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Petition  from  Mr.  R.  C.  Weldon,  M.P.,  and  others  to  His  Excellency  the  Governor 

General. 

We,  the  undersigned  members  of  parliament,  being  profoundly  impressed  by  the 
gravity  of  the  following  facts,  have  the  honour  to  bring  them  to  the  notice  of  your 
Excellency  and  his  advisers  : — 

In  1892  an  Act  was  passed  by  the  legislature  of  Nova  Scotia,  entitled  :  "An  Act  to 
amend  and  consolidate  the  Acts  I'elating  to  Mines  and  Minerals."  The  156th  section  of 
this  Act  is  fraught  with  danger  to  the  public  and  repugnant  to  the  spirit  of  the  con- 
stitution. The  foregoing  section  empowers  the  Lieutenant-Governor  in  Council  to 
lease  all  the  coal  areas  in  Nova  Scotia,  upon  such  terms  as  may  to  them  seem  proper  as 
to  area,  duration  of  lease,  taxation  and  royalty  ;  the  minimum  royalty,  however,  being 
ten  cents  a  ton. 

This  legislation  places  the  disposal  of  the  coal  areas  of  Nova  Scotia  in  the  hands  of 
the  Lieutenant-Governor  in  Council,  without  reference  to  the  legislature. 

It  may  be  observed  that  legislation  as  to  mines  affects  the  most  valuable  public 
property  of  Nova  Scotia,  and  also  materially  affects  important  interests  in  other  pro- 
vinces of  Canada.  In  our  opinion  provincial  legislation  of  a  churacter  affecting  vitally 
the  general  interests  of  the  Dominion,  should  not  be  by  Order  in  Council.  Provincial 
statutes  are,  but  provincial  Orders  in  Council  are  not,  subject  to  disallowance  by  your 
Excellency  in  Council.  This  Act  of  Nova  Scotia,  in  relegating  to  the  Lieutenant-Gov- 
ernor in  Council  powers  heretofore  exercised  by  the  legislature,  practically  destroys  the 
federal  power  of  disallowance  — and  is,  in  our  opinion,  repugnant  to  the  spirit  of  the 
constitution. 

Under  the  authority  of  the  said  Act,  sec.  156,  cap.  1,  Acts  of  Nova  Scotia,  1892, 
the  government  of  Nova  Scotia  have  given  a  lease  to  the  Dominion  Coal  Company,  a 
corporation  chartered  by  the  legislature  of  Nova  Scotia  at  its  late  se.ssion.  This  com- 
pany is  empowered  to  mine  and  quarry  coal  and  all  other  minerals,  and  to  manufacture 
and  deal  in  the  same,  to  construct,  purchase  and  operate  railways,  to  own  and  sail  ships 
and  barges,  and  to  transport  on  land  and  water  freight  and  passengers,  to  acquire  letters 
patent  and  patent  rights,  to  own  farm  lands  and  buy,  sell  and  deal  in  farm  stock  and 
produce,  to  construct  and  operate  telegraph  and  telephone  lines,  to  acquire,  hold  and 
dea^  in  shares,  stocks,  debentures  and  bonds,  and  also  to  acquire  all  the  property  and 
franchise  of  any  other  company  carrying  on  any  business  similar  to  its  own. 

It  will  be  observed  that  under  the  foregoing  powers,  the  Dominion  Coal  Company 
can  acquire  and  control  all  the  coal  areas  of  Nova  Scotia,  and  the  means  of  transporting 
coal  by  land  and  water. 

The  lease  given  to  the  Dominion  Coal  Company  has  none  of  the  safeguards  against 
monopoly  and  extortion  which  former  leases  in  Nova  Scotia  contained,  as  will  more 
clearly  appear  from  the  following  particulars  : — 

In  the  old  lease,  one  lessee  could  not  hold  mor^?  than  two  square  miles  of  coal  lands. 

In  the  new  lease,  one  lessee  holds  the  entire  county  of  Cape  Breton. 

In  the  old  lease,  the  lessee  held  for  twenty  years. 

In  the  new  lease,  the  lessee  holds  for  ninety-nine  years. 

In  the  old  lease,  the  lessee  was  subject  to  the  Mines  Acf,  and  to  any  Act  which 
the  legislature  iright  from  time  to  time  pass  for  the  public  protection. 

In  the  new  lease,  it  is  stipulated  that  the  terms  thereof  cannot  be  in  any  way 
affected  or  altered  by  the  legislature  lor  ninety-nine  years. 

The  new  lease,  it  is  true,  contains  the  usual  covenants,  pr  .viding  for  the  bona  fide 
and  effectual  working  of  the  mines  and  the  like ;  but  it  will  be  remembered  that  under 
former  leases  the  instrument  was  forfeited  for  breach  of  any  covenant,  while  under  the 
new  lease  there  is  in  fact  no  effective  way  of  enforcing  these  covenants. 

The  undersigned  desire  further  to  point  out  that  the  dangers  of  a  coal  monopoly 
are  enhanced  by  the  fact  that  the  coal  metisures  of  eastern  Canada  are  confined  to  a 
few  counties  in  Nova  Scotia. 
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They  desire  also  to  urge  that  coal  is  an  article  of  prime  necessity  for  domestic  pur- 
poses, for  railways  and  manufacturing  industries,  and  when  such  an  article  becomes  a 
monopoly,  the  results  may  be  disastrous. 

The  experience  of  coal  consumers  in  the  seaboard  cities  of  the  United  States  during 
the  past  year  furnishes  conclusive  proof  of  this  fact. 

Under  those  Nova  Scotia  statutes  the  Dominion  Coal  Company  can  acquire  and 
control  the  entire  coal  production  of  No\'a  Spotia  and  can  raise  prices  to  an  oppressive 
degree. 

We,  therefore,  in  view  of  the  above  facts,  are  of  opinion  that  your  Excellency 
should  urge  the  legislature  of  Nova  Scotia  at  its  next  session,  to  amend  its  mining  laws 
and  charters,  so  as  to  provide  that  whenever  any  company  now  or  hereafter  to  be  incor- 
porated, is  declared  by  joint  address  of  the  two  Houses  of  the  legislature  of  Nova  Scotia 
to  have  violated  its  covenants  or  unduly  enhanced  the  price  of  coal  to  Canadian  con- 
sumers, such  charge  so  declared  shall  be  referred  to  the  Supreme  Court  of  Canada,  with 
power  to  hear  and  determine,  and  in  case  the  said  charge  shall  be  sustained,  the  Supreme 
Court  shall  avoid  the  lease  or  line  the  lessees  in  their  discretion. 

R.  C.  WELDON  and  77  others. 

Hon.  Atty.  Genl.  Longley  to  Deputy  Minister  of  Justice. 

Halifax,  30th  March,  1893. 

SiH, — I  have  carefully  read  the  petition  of  Hugh  St.  Quentin  Cay  ley  and  others 
praying  that  his  Excellency  the  Governor  General  may  be  pleased  to  disallow  chapter 
1  of  the  Acts  of  1892  of  Nova  Scotia,  unless  the  legislative  assembly  of  the  province 
repeal  section  115  of  said  Act  within  the  time  limited  for  disallowance. 

In  regard  to  the  authorities  and  precedents  cited,  I  have  no  observation  to  make, 
except  that  the  principle  embodied  in  the  report  of  the  Hon.  James  Macdonald, 
Minister  of  Justice  on  the  Ontario  Act  for  protecting  the  public  interest  in  rivers  and 
streams,  seems  open  to  question,  and  is  not  recognized  as  a  conclusive  or  authoritative 
statement  of  the  principle.  Regarding  the  facts  set  forth  in  the  memorial  I  have  also 
but  little  to  say.  It  is  a  fact  that  the  lease  of  the  Toronto  Coal  Company  expired 
on  the  25th  of  August,  1886.  It  is  likewise  true  that  the  law  for  years  and  years,  had 
made  it  essential  that  six  months'  notice  of  an  intention  to  renew  was  a  condition  pre- 
cedent to  the  right  of  renewal  conferred  by  the  Mining  Act,  and  it  is  a  fact  that  the 
application  for  renewal  was  not  made  within  i  he  six  months  in  this  case,  and  hence  in 
the  judgment  of  the  Department  of  Mines,  acting  upon  the  advice  of  this  '.'epartment, 
it  was  interpreted  and  upheld  that  renewals  could  not  be  granted.  The  case  of  the 
Toronto  Company  is  not  the  only  one,  several  other  leaseholders  failed  to  make  application 
within  the  six  months,  and  lost  their  rights  accordingly,  except  that  in  most  cases  those 
who  had  neglected  to  make  the  application  were  on  hand  promptly  on  the  day  after  the 
expiry  of  the  lease  to  make  application  for  the  right  to  search  and  that  precaution  was 
not  taken  by  the  present  applicants,  and  the  consequence  was  that  the  leases  became 
vacant  and  applications  were  made  which  the  department  had  no  option  but  to  receive. 
The  application  was  made  as  stated  by  M.  J.  W.  K.  Johnstone  and  subsequent  to  his 
application  he  transferred  (for  what  consideration  I  know  not)  his  rights  to  Messrs. 
Reynolds  and  Fairbanks,  who  are  not,  as  alleged,  clerks  in  the  Department  of  Mines, 
but  are  clerks  in  the  department  of  the  provincial  secretary,  which  so  far  as  I  can  see 
has  nothing  whatever  to  do  with  the  legal  aspect  of  the  case.  Subsequently,  as  stated  in 
ithe  memorial,  Messrs.  Reynolds  and  Fairbanks  applied  for  a  lease  and  the  present 
memorialists  also  applied. 

The  question  was  referred  to  me  as  being  a  purely  legal  question  and  I,  after  due 

[examination  of  the  statutes  and  of  the  Ac^,  and  acting  upon  the   best  interpretation  of 

ithe  law,  advised  the  commissioner  that  he  had  no  option  but  to  issue  a  lease  to  Messrs. 

Reynolds  and  Fairbanks.     At  the  same  time  representatives  of  the  Toronto  Company 
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applied  to  me  for  a  fi't  to  take  proceedings  in  my  name  to  set  aside  the  lease  to  Messrs. 
Reynolds  and  Fairbanks,  which  as  a  bona  fide  question  of  law  seemed  to  b3  involved  I 
granted,  and  that  case  is,  as  stated  in  the  memorial,  still  outstanding. 

The  insertion  of  section  115  of  chapter  1  of  the  Acts  of  1892  had  no  reference 
whatever  to  this  case,  and  only  applies  to  it  incidentally.  In  1889  the  government 
submitted  to  the  legislature  a  measure  which  changed  to  a  certain  extent  the  incident 
connected  vvith  licenses  to  search  and  licenses  to  work,  that  is,  licenses  to  work  were 
abolished,  and  parties  who  held  licenses  to  search  were  authorized  or  required  to  apply 
for  a  lease  of  the  area  if  they  desired  to  continue  their  mining  right  in  it.  When  that 
Act  was  passed,  a  considerable  number  of  persons  held  licenses  to  search,  and  it  became 
a  question  whether  the  Act  of  1889,  chapter  23,  was  retroactive  in  it;  operation,  that  is, 
whether  it  took  away  from  the  holders  of  licenses  to  search  their  right  to  obtain  licenses 
to  work  before  applying  for  a  lease.  I  was  compelled  to  advise  that  it  did  not,  and  the 
department  acted  on  this  assumption  in  many  cases.  When  the  Mining  Act  was  being 
consolidated  at  the  last  session,  it  was  deemed  desirable  by  the  department  of  mines, 
that  ihis  matter  should  be  settled  beyond  question,  and  the  consequence  was  a  legalizing 
Act  was  passed,  affecting  a  considerable  number  of  cases,  and  possibly  incidentally 
affecting  the  case  of  the  present  memorialists,  which  was  then  before  the  court.  But  as 
the  measure  was  a  measure  introduced  and  promoted  by  the  government,  I  rhust  dis- 
tincr,ly  disavow  in  the  most  explicit  manner,  any  intention  on  the  part  of  the  govern- 
ment to  prejudice  by  this  Act  any  rights  which  any  parties  had  in  controversy  before 
the  c  'urts.  As  I  have  stated  incidentally,  it  may  have  affected  C  lyley's  case,  but  it  was 
not  intended  specially  to  apply  to  liis  case,  but  to  set  at  rest  the  titles  of  twenty  other 
persons. 

Whatever  may  have  been  the  intention  of  the  legislature,  it  may  be  frankly  con 
ceded  that  if  the  effect  of  a  clause  is  to  work  injustice  to  any  suitors  before  the  courts, 
it  is  a  fair  question  whether  it  should  not  be  repealed.  I  have  in  this  case,  however,  to 
bring  to  your  notice  the  fact  that  there  can  by  no  possibility  be  merits  in  the  applica- 
tion of  the  memorialists  in  this  regard.  When  J.  W.  K.  Johnstone  applied  and  paid 
his  money  for  a  license  to  search,  and  this  was  acquired  by  Messrs.  Reynolds  and 
Fairbanks,  they  thereby  obtained  legal  rights  as  clearly  cognizable  by  the  courts  as  the 
rights  of  the  present  memorialists  could,  irrespective  of  how  much  money  any  of  the 
parties  had  expended.  I  can  scarcely  believe  that  the  memorialists  could  seriously  ask  the 
Department  of  Justice  to  disallow  an  important  public  measure,  because  the  effect  of  it 
would  be  to  legalize  a  general  principle,  which  was  in  itself  sound,  nor  can  I  believe 
that  the  present  memorialists  would  attempt  to  maintain  that  any  interests  would  be 
subserved  by  their  destroying  the  lease  to  Messrs.  Reynolds  and  Fairbanks,  on  a  giound 
so  technical,  as  that  perhaps  the  Act  of  1889  had  a  retroactive  operation,  and  while 
securing  such  a  result,  disturb  the  titles  of  twenty  other  persons.  If  there  are  any 
substantial  grounds  for  setting  .aside  the  lease  to  Messrs.  Reynolds  and  Fairbanks,  in 
order  that  it  may  be  granted  to  the  memorialists,  the  courts  of  the  country  have  the 
amplest  and  fullest  power  to  deal  with  them. 

To  prevent  misconception  of  the  facts  let  me  state  that  the  fact  that  this  Toronto 
company  spent  $100,000  prior  to  1886  has  nothing  whatever  to  do  with  the  case.  The 
Mines  Act  had  to  be  framed  to  meet  the  public  needs  and  to  lay  down  principles  appli- 
cable to  all  times  and  to  all  parties,  and  because  a  man  had  spent  .SI, 000,000  in  develop- 
ing a  mining  property,  would  form  no  ground  for  setting  aside  strict  interpretation  of 
the  law,  much  as  every  person  would  be  disposed  to  sympathize  with  parties,  who  by 
their  negligence  had  lost  valuable  interests,  we  could  not  think  of  either  setting  aside 
or  stretching  the  law  to  meet  such  cases. 

If  good  reasons  can  l>e  stated  for  repealing  this  Act  it  seems  to  me  that  no  better 
and  more  reasonab'e  course  could  have  been  taken  by  the  memorialists  than  to  apply 
to  the  government  of  Nova  Scotia  and  set  forth  in  detail  their  objections  to  it. 
Certainly  the  government  of  Nova  Seotia  is  not  interested  in  the  remotest  degree  in  any 
litigation  taking  place  between  the  memorialists  and  Messrs.  Reynolds  and  others,  and 
I  think  it  is  reasonable  to  infer  if  a  substantial  case  of  injustice  could  be  made  out 
against  the  clause  in  question,  that  the  government  would  be  only  too  ready  to  introduce 
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legislation  to  modify  or  repeal  it.  I  have  to  state,  however,  that  no  application  to 
repeal  said  Act  has  been  made  by  the  memorialists  to  the  government  of  Nova  Scotia  or 
to  the  best  of  my  knowledge  and  information  to  any  member  thereof. 

I  have  to  add  in  conclusion  that  the  clause  in  question  is  entirely  and  exclusively 
within  the  legislative  competency  of  the  parliament  of  Nova  Scotia,  and  I  must  reiterate 
that  it  does  not  contravene  any  sound  principle  of  legislation  in  giving  a  legalizing 
effect  to  a  number  of  cases  in  which  some  doubt  might  possibly  arise. 

I  have,  itc, 

J.  W.  LONGLEY, 

Attorney  General. 


Telegram  from  Honourable  Attorney  General  Longley  to  Deputy   Minister  of  Justice. 

Halifax,  N.S.,  11th  April,  1893. 

Government  will  introduce  bill  re  Cayloy  in  form  suggested,  but  its  ultimate  passage 
must  depend  upon  result  of  full  hearing  of  all  parties  before  a  committee  of  the  House. 

J.  W.  LONGLEY, 

Attorney  General. 


Honourable  Attorney  General  Longley  to  De^iuty  Minister  of  Justice. 

Halifax,  11th  April,  1893. 

My  Dear  Sir, — I  wired  you  this  morning  stating  that  in  compliance  with 
suggestion  the  government  would  introduce  a  bill  repealing  section  115  of 
chapter  1  of  the  Acts  of  1892,  as  far  as  it  relates  to  pending  suits.  But  as  it  is  a 
matter  involving  private  rights,  and  is  one  in  which  the  government  have  a  great  deal 
of  difficulty  as  to  the  real  merits  of  the  case,  we  propose  to  submit  the  bill  to  the 
committee  on  law  amendments  to  hear  evidence  and  the  argument  of  counsel  on  the 
subject.  Mr.  Cayley's  solicitors  will  have  the  fullest  opportunity  of  presenting  his  case 
and  the  fate  of  the  bill  must  depend  upon  the  judgment  of  the  House  and  Committee. 
I  think  that  this  ought  to  be  satisfactory  to  Mr.  Cay  ley  and  to  the  Department  of 
Justice. 

Yours  very  truly, 

J.  W.  LONGLEY. 

Honourable  Attorney  General  Longley  to  Deputy  Minister  of  Justice. 

Ottawa,  24th  April,  1893. 

Dear  Sir, — Referring  to  our  previous  correspondence  with  regard  to  the  petition 
of  Hugh  Quentin  Cayley  and  others,  for  the  disallowance  of  chapter  1  of  the  Acts  of 
Nova  Scotia,  1892,  and  to  the  bill  which  at  my  suggestion  you  propose  to  introduce 
repealing  section  1 15,  so  far  as  penaing  suits  were  concerned,  I  beg  to  say  if  the  principle 
is  to  V)e  admitted  that  legislation  is  improper  which  takes  away  the  rights  of  suitors  in 
pending  litigation,  it  would  seem  to  follow  that  such  legislation  could  scarcely  be  justified 
because  the  legislature,  after  full  hearing  of  both  sides  in  committee,  had  refused  to 
repeal  it.  The  section  coinplained  of  appears  to  come  within  the  principle,  and  I  trust 
that  by  enacting  the  proposed  measure,  the  legislature  may  free  this  department  from 
further  consideration  of  the  petition. 

I  am,  ifec, 

E.  L.  NEWCOMBE, 

Deputy  Minister  of  Justice. 
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Telegram  from  Honourable  Attorney  General  Longley  to  Deputy  Minister  of  Justice. 

Halifax,  N.S.,  28th  April,  1893. 

Bill  amending  section   115  as  you  suggested  passed  both  Houses  and  assented  to 
today. 

J.  W.  LONGLEY. 


Mr.  S.   Watson  Oxner  to  Honourable  the  Minister  of  Justice. 

Lunenburg,  10th  May,  1892. 

Sir, — I  desire  to  bring  to  your  notice  certain  provisions  of  an  Act  passed  by  the 
legislature  of  Nova  Scotia  on  the  30th  day  of  April  last,  entitled.'" 

"An  Act  to  amend  chapter  92,  Acts  of  1891,  entitled,  'An  Act  to  enable  the 
Municipality  of  Lunenburg  to  borrow  money  for  a  Court-bouse," 

I  forward  herewith  a  copy  of  the  Royal  Gazette,  newspaper,  published  at  Halifax, 
by  authority,  of  date  May  4th,  1892,  containing  on  page  227,  a  copy  of  the  Act  above 
referred  to. 

An  examination  of  the  1st  section  of  the  Act,  lines  8,  9,  10,  &c.,  will  show  that  the 
legislature  has  undertaken  to  legalize  a  past  vote  of  the  municipal  council,  notwith- 
standing the  fact  that  the  legality  of  that  vote  was,  on  the  30th  day  of  April  last,  when 
the  Act  was  passed,  the  subject  of  judicial  deliberation  in  the  Supreme  Court  of  Canada, 
and  is  the  principal  issue  in  a  still  pending  suit  for  an  injunction  against  the  muni- 
cipality. 

The  facts  of  the  case  are,  briefly,  as  follows  : — 

The  municipal  council  of  the  municipality  of  Lunenburg,  on  the  7th  day  of  May, 
1891,  passed  a  resolution  to  the  effect  that  the  new  court-house  and  jail  for  the 
county  of  Lunenburg  (authorized  by  chapter  92,  Acts  of  1891 )  be  built  at  Bridgewater, 
in  the  county  of  Lunenburg,  and  appointed  a  building  committee  to  carry  out  that 
resolution. 

On  the  8th  day  of  June,  1891,  acting  under  instructions  from  the  town  council  of 
the  town  of  Lunenburg,  the  shire  town  of  the  county  from  its  earliest  settlement,  I 
caused  proceedings  to  be  taken  in  the  Supreme  Court  of  Nova  Scotia  to  restrain  the 
municipal  council  and  the  members  of  its  building  committee  and  the  clerk-treasurer  of 
the  municipality  from  carrying  out  the  resolutions  of  May  8th,  1891. 

An  interim  restraining  order  was  obtained  from  his  Lordship  Chief  Justice  McDonald 
on  the  10th  day  of  June,  1891,  and  on  the  15th  or  16ch  of  July,  1891,  the  Supreme 
Court  of  Nova  Scotia,  sitting  in  banco,  decided  that  the  defendants  be  restrained  from 
building  a  county  court-house  and  jail  at  Bridgewater. 

The  defendants  appealed  from  this  decision.  The  appeal  was  argued  before  the 
Supreme  Court  at  Ottawa  in  February  last,  and  judgment  was  reserved  till  May  2nd, 
instant,  when  the  Supreme  Court  dismissed  the  appeal. 

In  the  meantime,  on  the  30th  April  last,  two  days  before  the  judgment  of  the 
Supreme  Court  was  delivered,  the  legislature  of  Nova  Scotia  passed  the  Act  in  question, 
the  first  section,  and  consequently,  the  whole  of  whicli  interferes  directly  with  rights 
which  were  at  the  time  the  subject  of  judicial  deliberation  in  the  highest  court  in  the 
Dominion. 

I  may  add  that  the  manifest  intention  and  effect  of  the  Act  is  to  forestall  and 
reverse,  in  anticipation,  the  judgment  which  has  since  been  delivered  by  the  Supreme 
Court  of  Canada. 

The  facts  above  set  out  and  additional  facts  relating  to  this  subject  are  set  out  and 
verified  in  the  printed  case  in  the  cause. 
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The  warden  and  council  of  the  municipality  of  Lunenburg,  et  cd.  Defendants 
Appellants  and  the  Attorney  General  of  Nova  Scotia  on  the  relation  of  S.  Watson  Oxner 
Plaintiff,  Respondent. 

I  beg  leave  to  submit,  in  view  of  the  facts  above  mentioned,  that  the  Act  in  ques- 
tion, as  interfering  with  pending  litigation,  is  contrary  to  sound  public  policy,  contrary 
to  those  principles  which  ought  to  regulate  legislation  throughout  the  Dominion,  and  is 
an  Act  that  ought  to  be  disallowed  by  his  Excellency  the  Governor  General  in  Council. 

I  may  add  that  the  Act  in  question  undertakes  to  give  the  municipality  of  Lunen- 
burg, comprising  about  22,000  of  the  population  of  the  county,  and  paying  less  than 
two-thirds  of  the  taxation,  power  to  practically  change  the  shire  town  of  the  county, 
without  any  representation  or  vote  in  the  matter  being  conceded  to  the  municipality  of 
Chester,  comprising  about  6,000  of  the  population  and  paying  about  one  tenth  of  the 
taxation  of  the  county,  or  to  the  incoi-porated  town  of  Lunenburg  comprising  about 
3,000  of  the  population,  and  paying  abou^one-fourth  of  the  taxtationof  the  county.  The 
Act,  chapter  92  of  1891,  amended  by  the  Act  in  question,  requires  Chester  municipality 
and  Lunenburg  town  to  contribute  in  proportion  to  their  assessments  towards  the  cost 
of  the  court-house  and  jail  proposed  to  be  built. 

If  the  municipality  of  Lunenburg  reijuires  or  de.sires  a  municipal  court-house  at 
Bridgewater,  legislation  can  easily  be  obtained  for  that  purpose,  and  the  disallowance  of 
the  Act  now  in  question  will  not  interfere  with  that  object,  but  will  prevent  interference 
with  the  judgment  of  the  Supreme  Court  of  the  Dominion  and  with  the  results  of  the 
injunction  suit  still  pending,  and  will  prevent  the  injustice  of  the  municipality  of  Chester 
and  the  town  of  Lunenburg  being  required  to  pay  more  than  one-third  of  the  cost  of 
buildings,  the  location  of  which  is  shifted  from  the  shire  town  without  their  being  con- 
sulted, and  against  the  tenor  of  resolutions  unanimously  passed  by  their  respective 
councils. 

It  may  not  be  out  of  place  for  me  to  bring  to  your  notice  the  fact  that  at  least  two 
other  Acts  interfering  with  pending  litigation  were  passed  by  the  legislature  of  Nova 
Scotia  during  its  recent  session,  one  relating  to  the  well  known  case  of  Mayor  Thomas, 
of  Truro,  and  the  other  being  an  amendment  of  the  Probate  Act. 


I  have,  ttc. 


S.  WATSON  OXNER, 

Mayor ^  Town  of  Lunenburg. 


Petition  of  Mr.  David  J.  Thomas  to  Hi-<  Excellency  the  Governor   General  in 

Council. 

To  His  Excellency  The  Bight  Honourable  Frederick  Arthur  Stanley,    Governor   General 
of  the  Dominion  of  Canada,  dec. 

The  petition  of  David  I.  Thomas  of  Truro,  in  the  county  of  Colchester,  and  pro- 
vince of  Nova  Scotia,  Esquire,  humbly  showeth. 

That  I  am  mayor  of  Truro.  That  on  Friday  the  22nd  day  of  April,  1  892,  I  was 
arrested  at  Truro  by  Alfred  F.  Haliburton,  serjeant-at-arms  of  the  House  of  Assembly 
of  Nova  Scotia,  Nicholas  Power,  of  Halifax,  city  detective,  and  one  Tanner  of  Halifax 
city  aforesaid,  under  a  warrant  of  Michael  I.  Power,  Speaker  of  said  House  of  Assembly, 
and  conveyed  to  Halifax,  and  there  kept  in  the  custody  of  said  officers  at  the  Albion 
Hotel  till  Saturday  evening  at  half  past  nine  o'clock,  when  I  was  brought  before  the  bar 
of  the  said  House  of  Assembly  at  about  fifteen  minutes  to  twelve  o'clock,  midnight,  and 
was  sentenced  by  said  House  to  be  committed  to  the  common  jail  at  Halifax  for  forty- 
eight  hours. 

That  about  half  an  hour  afterwards  I  was  committed  to  the  county  jail  at  Halifax 
by  the  said  officers,  and  was  there  imprisoned  till  Monday  morning,  when  I  applied  to 
the  Supreme  Court,  sitting  in  banco  for  a  writ  of  Habeas  Corpus. 
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That  said  writ  was  granted,  and  my  application  was  fully  argued,  when  I  was 
unanimously  discharged  by  said  court,  on  the  ground  that  said  warrant  was  void. 

That  on  the  27th  day  of  April  last,  past,  I  commenced  an  action  in  the  Supreme 
Court  aforesaid  to  recover  damages  for  said  trespass,  assault  and  imprisonment,  against 
said  serjeant-at-arms ;  Nicholas  Power,  the  jailor,  the  Speaker  of  said  assembly ;  and 
the  several  members  who  voted  for  the  issue  of  the  said  warrant  and  my  imprisonment 
as  aforesaid. 

That  the  said  serjeant-at-arms,  the  said  Nicholas  Power,  the  jailor,  the  Speaker, 
and  all  the  members  of  the  said  assembly,  voting  for  the  said  arrest  and  commitment, 
saving  three,  were  served  on  the  28t,h  day  of  April  last  past  with  copies  of  the  writ  in 
said  action. 

That  an  Act  of  the  local  legislature,  entitled  "  An  Act  to  amend  chapter  3, 
Revised  Statutes,  N.S.,  of  the  composition,  powers  and  privileges  of  the  House,"  was 
passed  and  assented  to  on  the  30th  day  of  April  last,  a  copy  of  which  your  petitioner  is 
informed  has  been  transmitted  in  due  course  to  the  Secretary  of  State  at  Ottawa. 

That  said  Act  is  a  grave  injustice  to  your  petitioner  in  the  following  respects,  among 
others,  because  it  undertakes  to  validate  trespasses  professed  to  have  been  committed 
under  unconstitutional  clauses  in  chap.  3,  Revised  Statutes,  N.S.  Because  the  Act  is 
based  upon  unconstitutional  and  extra  vires  foundations.  Because  it  deprives  me  of 
vested  rights.  It  deprives  me  of  damages  for  injuries  done  me  by  said  officers,  by  an 
ex  post  facto  law.  It  confiscates  and  expropriates  rights  and  property  without  indemni- 
fication. It  subjects  the  plaintiff  to  costs  in  respect  of  the  defendants,  against  whom 
the  action  already  commenced  has  been  taken  away.  It  throws  doubts  upon  the  plain- 
tiff's right  to  recover  at  all,  inasmuch  as  the  third  section  of  said  Act  may  create  doubt 
as  to  the  extent  to  which  the  remedy  is  taken  away,  since  it  may  be  argued  that  if  said 
Act  makes  valid  the  warrant  and  proceedings,  all  the  members  voting  for  the  issue  of  the 
warrant  may  justify  under  it. 

If  the  contention  as  to  the  House  constituting  a  court  of  record  at  the  time  said 
proceedings  were  taken,  be  entertained,  then  said  Act  might  be  extended  by  construction 
to  protect  all  the  members  as  officers  of  such  court. 

It  is  not  an  Act  of  indemnification  as  it  professes  to  be,  but  one  of  spoliation.  If 
it  were  an  act  of  indemnification  it  would  have  provided  that  in  case  damages  and  costs 
were  awarded  against  the  defendants,  and  such  costs  and  damages  were  not  paid  by  the 
olher  defendants  to  the  suit,  such  damages  and  costs  should  be  made  good  to  the  said 
officers  from  the  public  revenues. 

It  is  submitted  that  the  proper  form  of  indemnification  would  have  been  the  personal 
bond  of  the  members,  who  employed  and  authorized  such  officers  to  act  under  said 
warrant. 

That  said  action  will  likely  be  for  trial  at  the  ensuing  June  term  of  the  said 
Supreme  Court  which  opens  at  Truro  on  the  7th  day  of  June,  1892. 

That  your  petitioner  humbly  prays  that  your  Excellency  may  be  pleased  to  disallow 
said  Act.     And  your  petitioner  as  in  duty  bound  will  ever  pray,  etc. 

D.  J.  THOMAS. 
Truro,  N.S.,  6th  May,  1892. 

Report  of  the  Honourable  the  Minister  of  Justice  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  oth  Jnly,  1893. 

■s 

Department  of  Justice,  Ottawa,  18th  May,  1893. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  of  the  legislature 
of  the  province  of  Nova  Scotia,   passed  in   the  fifty-fifth  year  of  Her  Majesty's  reigq>,J 
(1892),  certified  copies  of  which  Acts  were  received  by   the  Secretary  of  State  on  the? 
fourth  day  of  August,  1892. 
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Chap.  1. — "An  Act  to  amend  and  consolidate  the  Act  relating  to  Mines  and 
Minerals." 

Chap.  2. — "  An  Act  to  amend  an  Act  of  the  present  session  entitled  an  Act  to  amend 
and  consolidate  the  Acts  relating  to  Mines  and  Minerals." 

Chap.   3. — "An  Act  respecting  the  royalties  on  Coal." 

In  a  petition  addressed  to  your  Excellency  in  Council  on  behalf  Hugh  St.  Quentin 
(yayley  and  others,  the  petitioners  prayed  that  chapter  1  might  be  disallowed,  because 
section  115  prejudiced  their  vested  rights  in  litigation  which  was  pending  in  the 
Supreme  Court  of  Nova  Scotia  at  the  time  the  statute  was  passed.  It  appeared  to 
the  undersigned  that  the  section  in  question  might  have  the  effect  of  which  the 
petitioners  complained,  and  he  accordingly  suggested  to  the  Attorney  General  of  Nova 
Scotia  the  justice  of  an  amendment  of  repealing  section  115,  in  so  far  as  it  might  affect 
pending  litigation.  The  Attorney  General  adopted  this  suggestion  and  introduced  a 
bill  which  was  passed  and  received  assent  at  the  recent  session  of  the  Nova  Scotia 
legislature,  which  removes  the  ground  of  the  petitioners. 

A  petition  addressed  to  your  Excellency  in  Council  on  behalf  of  the  Mining 
Society  of  IS  ova  Scotia,  The  General  Mining  Association,  The  Acadia  Coal  Company, 
limited,  The  International  Coal  Company,  limited,  The  Cumberland  Railway  and  Coal 
Company,  limited,  The  Caledonia  Coal  and  Railway  Company,  The  Gowrie  Coal  Mining 
Company,  limited,  J.  R.  Cowans,  Glace  Bay  Mining  Company,  limited,  Intercolonial 
Coal  Mining  Company  and  Lingan  Low  Point  and  Barachois  Coal  Company,  limited, 
prayed  that  chapters  1  and  3,  might  be  disallowed  upon  the  ground  that  section  1 1 7  of 
chapter  1  exacts  from  the  petitioners,  who  are  lessees  of  coal  areas  in  Nova  Scotia,  a 
rate  of  royalty  in  excess  of  that  which  was  by  their  leases  guaranteed  to  them  for  a 
fixed  period,  which  has  not  expired  ;  that  section  118  of  chapter  1  interferes  with  the 
petitioners'  rights  in  respect  to  the  renewal  of  their  leases,  which,  according  to  their 
claim,  should,  as  a  matter  of  contract,  be  renewed  in  the  terms  of  the  original  leases, 
which  original  leases  did  not  contain  any  provision  that  the  royalties  might  be  increased, 
diminished  or  otherwise  changed  by  the  legislature  ;  also  upon  the  ground  that  the  in- 
crease of  royalty  complained  of  shall  be  held  to  have  taken  effect  on  the  twenty-third 
day  of  February,  1892,  the  Act  providing  for  such  increase  not  having  received  assent 
until  the  30th  day  of  April,  1893,  thus  giving  to  it  a  retroactive  operation.  Several  of 
the  petitioners,  namely,  The  Acadia  Coal  Company,  The  Cumberland  Railway  and  Coal 
Company,  limited,  The  Intercolonial  Coal,  Company,  limited.  The  Caledonia  Coal  and 
Railway  Company,  and  the  Gowrie  Coal  Mining  Company,  limited,  have  subsequently 
withdrawn  from  the  petition.  Such  withdrawal  does  not,  however,  affect  the  case  of 
the  other  petitioners. 

Leaving  aside  for  the  moment  the  ground  of  objection  based  upon  the  retroactive 
effect  of  one  of  the  sections  complained  of,  it  is  to  be  observed  that  no  objection  to  the 
legislation  arises  upon  the  face  of  these  statutes,  and,  therefore,  in  the  opinion  of  the 
undersigned,  the  onus  of  establishing  that  they  operate  unjustly  or  interfere  with  private 
interests,  rests  with  the  petitioners.  By  reference  to  the  leases  under  which  the  peti- 
tioners claimed  at  the  time  these  statutes  were  passed  it  appears  that  they  each  con- 
tained a  provision  very  similar  in  terms,  and  quite  possibly  the  same  in  effect,  as  that 
which  is  set  forth  in  section  116,  and  it  is  not  clear  to  the  undersigned  that  the  peti- 
tioners' leases,  particularly  in  view  of  previous  legislation,  did  not  contemplate  such 
revision  of  the  royalty  payable  thereunder  as  is  complained  of. 

With  regard  to  the  objection  that  section  117  has  become  retroactive  by  reason  of 
section  1  of  chapter  3,  the  Attorney  General  in  the  correspondance  which  is  submitted 
herewith,  points  out  that  in  view  of  the  policy  of  readjusting  the  coal  royalties  which  was 
determined  upon  by  the  government  of  Nova  Sootia  early  in  February,  1891,  notices 
were  sent  to  the  petitioners  with  an  intimation  that  the  government  would  promote 
legislation  at  the  then  ensuing  session  of  the  legislature,  fixing  the  rate  of  royalty  on 
coal  at  ten  cents  per  ton,  and  that  provision  is  made  by  the  Act  for  exempting  from  the 
new  rate  of  royalty,  coal  sold  pursuant  to  contracts  which  had  been  made  or  which  were 
being  negotiated  at  the  time  such  notices  were  received  by  the  petitioners.  These  facts, 
while  they  may  not  entirely  justify  the  retroactive  legislation,  still  to  a  considerable 
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degree  detract  from  the  eflfect  which  would  otherwise  belong  to  the  objections  raised  upon 
this  point  by  the  petition.  In  view  of  these  considerations  and  the  grave  consequences 
which  woul  I  ensue,  should  Acts  of  such  importance  as  those  in  question  be  disallowed, 
the  undersigned  cannot  see  his  way  clear  to  make  any  recommendation  to  that  effect. 

The  attention  of  your  Excellency  has  also  been  called  to  section  156  of  chapter  1 
with  the  objection  that  the  powers  thereby  vested  in  the  Governor  in  Council  are  more 
extensive  than  is  Consistent  with  the  public  interest,  and  that  a  lease  containing  excep- 
tional provisions  has  already  been  granted  by  the  Commissioner  of  Public  Works  and 
Mines  under  the  authority  thereby  conferred.  Inasmuch,  however,  as  this  section  afl'ects 
merely  provincial  interests,  which  are  already  under  the  control  of  the  provincial  legis- 
lature, and  does  not  purport  to  prejudice  private  vested  rights,  the  undersigned  does  not 
consider  the  objections  raised  as  afifording  reason  for  the  exercise  of  the  power  of  dis- 
allowance. He,  therefore,  respectfully  recommends  that  these  Acts  be  left  to  their 
operation. 

Chap.  42.  "An  Act  to  amend  chapter  3,  Revised  Statutes,  'Of  the  Composition, 
Powers  and  Privileges  of  the  Houses.' " 

This  Act  after  reciting  that  the  Speaker  of  the  House  of  Assembly  under  the 
authority  of  the  House  had  issued  his  warrant  directing  that  one  David  J.  Thomas 
should  be  committed  to  jail  for  certain  reasons  in  the  warrant  set  forth,  and  that  the 
said  Thomas  had  been  detained  in  custody  in  the  county  jail  at  Halifax,  and  had  been 
discharged  therefrom  by  an  order  of  the  Supreme  Court,  proceeded  to  enact  that  the 
speaker,  the  serjeant-at-arms  and  the  keeper  of  the  county  jail  should  be  exonerated 
from  all  liability  to  the  said  Thomas  by  reason  of  their  action  in  the  premises,  and  that 
such  Act  should  be  an  absolute  bar  to  any  proceedings  which  they  have  taken  or  which 
might  thereafter  be  brought  by  reason  of  Mr.  Thomas's  imprisonment. 

In  a  petition  to  your  Excellency,  Mr.  Thomas  has  prayed  for  the  disallowance  of 
the  Act  in  question. 

The  undersigned  is  unable  to  recommend  that  Mr.  Thomas's  request  should  be 
granted.  Legislation  of  the  character  in  question  is  not  unusual  in  those  countries 
which  have  adopted  parliamentary  systems  of  government,  and  it  would  seem  but 
reasonable  that  a  legislature  or  a  branch  of  legislature  might  properly  promote  legis- 
lation indemnifying  its  own  officers  from  the  consequence  of  acts  done  by  its  authority. 
The  Act  in  question  does  not  purport  in  any  way  to  legalize  the  proceedings  of  which 
Mr.  Thomas  complains,  except  in  regard  to  its  own  officers.  It  leaves  him  any  remedy 
which  he  may  have  against  those  members  of  the  House  who  voted  for  or  were  parties 
to  his  arrest  and  imprisonment. 

For  these  reasons  the  undersigned  recommends  that  the  Act  be  left  to  its  operation. 

Chap.  112.  "An  Act  to  amend  chapter  92,  Acts  of  1891,  entitled  'An  Act  to 
enable  the  Municipality  of  Lunenburg  to  borrow  for  a  court  house.' " 

This  Act  authorizes  the  erection  of  a  court  house  and  jail  in  any  town  or  village 
within  the  county  were  a  sitting  of  the  Supreme  Court  or  Country  Court  is  held,  and 
authorizes  the  purchase  of  land  for  the  purpose,  It  also  empowers  the  municipal  coun- 
cil to  purchase  from  the  town  of  Lunenburg  a  building  recently  erected  there  for  the 
purpose  of  holding  court  therein. 

The  disallowance  of  this  Act  has  been  asked  for  upon  several  grounds.  It  is  one, 
however,  which  a  provincial  legislature  has  undoubtedly  the  right  to  pass,  and  the 
undersigned  does  not  think  that  any  sufficient  reasons  have  been  advanced  to  justify 
your  Excellency  in  disallowing  it,  he  therefore  recommends  that  the  same  be  left  to  its 
operation. 

Respectfully  submitted, 

J.  ALDRIC  OUIMET, 

Acting  Minister  of  Justice. 
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Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  1st  July,  1893. 

Department  of  Justice,  Ottawa,   13th  May,  1893, 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed  by 
the  legislature  of  the  province  of  Nova  Scotia  in  the  fifty-fifth  year  of  Her  Majesty's 
reign  (1892),  the  chapters  and  titles  of  which  are  contained  in  the  annexed  schedule — 
received  by  the  Secretary  of  State  for  Canada  on  the  fourth  day  of  August,  1892  ;  and 
he  is  of  the  opinion  that  they  are  unobjectionable  and  may  be  left  to  their  operation. 

Respectfully  submitted, 

J.  ALDRIC  OUIMET, 

Acting  Minister  of  Justice. 


Schedvle. 
Chapters  4  to  41,  43  to  111,  113  to  188. 
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NOVA  SCOTIA,  56th  VICTORIA,  1893. 

3rd  Session,  30th  General  Assembly. 

Report  of  the  Honourable  the  Minister  0/  Justice,  approved  by  HisJExcellency  the 
Governor  General  in  Council  on  the  13th  February,  1894- 

Department  of  Justice,  Ottawa,  27th  January,  1894. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Ants  passed 
by  the  legislature  of  the  province  of  Nova  Scotia  in  the  56th  year  of  Her  Majesty's 
reign  (1893),  the  chapters  of  which  are  contained  in  the  annexed  schedule,  received  by 
the  Secretary  of  State  for  Canada,  and  he  his  of  opinion  that  they  are  unobjectionable 
and  may  be  left  to  their  operation. 

The  remaining  Acts  have  been  reserved  for  a  separate  report 

The  undersigned  also  recommends  that  if  this  report  be  approved,  a  copy  of  the 
same,  with  a  copy  of  the  schedule  of  the  titles  of  the  Acts,  be  sent  to  the  Lieutenant- 
Governor  of  the  province  for  his  information. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Schedule. 

Chapters  1  to  16,  18  to  45,  47  to  51,  53  to  123,  125  to  140,  142,  144  to  154,  156 
to  166,  168  to  174,  176  to  192,  194  to  216,  219,  221  to  223. 

Petition  Jroin  Mr,  Joseph  Bingay  to  the  Governor  General  re  Chapter  46' 
To  His  Excellency  tlie  Governor  General  of  Canada  in  Council. 

The  petition  of  the  undersigned  Jacob  Bingay,  of  Yarmouth,  in  the  county  of 
Yarmouth,  province  of  Nova  Scotia,  and  Dominion  of  Canada,  humbly  showeth-  — 

That  your  petitioner  is  a  shareholder  in,  and  directors  of,  the  Yarmouth  and 
Annapolis  Railway  Company,  formerly  called  the  Western  Counties  Railway  Company, 
and  has  for  a  number  of  years  past  owned  one  hundred  and  ninty  shares  in  said  com- 
pany. 

That  the  Western  Counties  Railway  Company  was  incorporated  by  Act  of  the 
legislature  of  Nova  Scotia,  passed  in  the  year  1870,  being  chapter  81  of  the  Acts  of 
that  year,  for  the  purpose,  among  other  things,  of  constructini;  and  operating  a  railway 
from  Yarmouth  to  Annapolis,  and  that  between  the  years  1870  and  1887,  the  said  Act 
of  incorporation  was  at  different  times  amended  by  other  Acts  of  said  legislature.     . 

That  by  Acts  of  the  parliament  of  the  Dominion  of  Canada,  passed  in  the  year 
1887,  being  chapters  25  and  77  of  the  Acts  of  Canada  of  that  year,  the  Western 
Counties  Railway  and  all  lines  of  railway  then  or  thereafter  owned  by  the  said  company, 
were  declared  to  be  works  for  the  general  advantage  of  Canada,  and  it  was  also  declared 
by  said  chapter  77,  that  all  such  railways  should  thereafter  be  subject  to  the  legislative 
authority  of  the  parliament  of  Canada. 
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That  by  Act  of  the  said  parliament  of  Canada,  passed  in  the  present  year,  chapter 
63  of  1893,  amongst  other  things,  the  name  of  the  said  company  was  changed  from 
Western  Counties  Railway  Company  to  Yarmouth  and  Annapolis  Railway  Company. 

That  an  Act  of  the  said  legislature  of  Nova  Scotia,  passed  in  the  present  year, 
chapter  46  of  1893,  an  agreement  bearing  date  the  3 1st  day  of  January,  A  D.  1893,  schedule 
B  to  said  Act,  between  the  Western  Counties  Railway  Company  and  certain  persons  or 
companies  called  and  referred  to  as  the  syndicate,  was  approved,  ratified  and  confirmed, 
and  declared  to  be  valid  and  effectual  and  binding  upon  the  said  company. 

That  by  Acts  of  the  said  legislature  of  Nova  Scotia,  passed  in  the  present  year  1893, 
chapter  141  of  1893,  amended  by  chapter  143  of  1893,  the  Yarmouth  and  Annapolis 
Railway  Company  was  empowered,  upon  being  authorized  so  to  do  by  a  vote  of  the 
majority  of  its  shareholders,  at  any  general  meeting  or  at  any  special  meeting  called  for 
the  purpose,  to  transfer  by  way  of  sale  to  the  Windsor  and  Annapolis  Railway  Company, 
limited,  the  said  the  Yarmouth  and  Annapolis  Railway,  and  all  and  singular  the  under- 
taking known  as  the  Yarmouth  and  Annapolis  Railway,  formerly  the  Western  Counties 
Railway,  and  all  the  property  of  the  Yarmouth  and  Annapolis  Railway  Company,  with 
all  its  lands,  franchises,  powers,  rights,  privileges,  equipments,  stations,  plant,  rolling 
stock  and  appurtenances. 

That  by  order  of  the  Governor  in  Council  for  the  province  of  Nova  Scotia,  lately 
published  in  the  Royal  Gazette  the  said  chapter  141,  as  amended  by  said  chapter  143, 
has  been  brought  into  operation  in  accordance  with  the  provisions  of  said  chapter  143. 

That  for  the  purposes  of  this  application,  petitioner  craves  to  refer  to  the  said 
Dominion  and  provincial  Acts,  and  the  Royal  Gazette  hereinbefore  mentioned. 

That  your  petitioner  as  a  shareholder  in,  and  director  of,  the  said  company  as  afore- 
said, is  advised  and  verily  belives  that  the  said  Acts  of  the  legislature  of  Nova  Scotia 
are  ultra  vires  said  legislature,  and  in  contravention  of  the  provisions  of  the  British 
North  America  Act.  And  that  the  said  order  of  the  Governor  in  Council  founded  on 
said  Acts  and  the  publication  thereof  as  aforesaid,  are  invalid  and  void. 

That  your  petitioner,  shareholder  in  and  director  of  the  said  company  as  aforesaid, 
objects  to  and  protests  against  the  approval,  ratification  or  confirmation  of  the  said 
agreement,  and  to  the  sale  and  transfer  of  the  said  railway  or  property  thereof,  by  or 
under  the  said  Acts,  or  either  of  them,  as  any  Act  done,  deeds  or  writings  executed,  or 
proceedings  taken  by  the  company  under  said  Acts,  or  either  of  them,  would  be  illegal, 
and  would  lead  to  complications  in  the  affairs  of  the  company  and  to  extensive  litigation. 

That  there  is  danger  that  such  complications  will  occur,  and  such  litigation  be  had, 
if  the  said  provincial  Acts  should  be  sanctioned  or  be  permitted  to  remain  without  dis- 
allowance. 

That  petitioner  hereby  begs  leave  to  call  your  attention  to  the  said  Acts  and  to  the 
fact  that  the  same  are  ultra  vires,  and  prays  that  the  same  may  be  disallowed. 

And  as  in  duty  bound  will  ever  pray,  ifec.         \ 

Dated  at  Yarmouth,  N.S.,  August  19th,  1883.  V  JACOB  BINGAY. 

Sandford  H.  Pelton,  ] 

Solicitor  Jar  Petitioner. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Goverv/)r  General  in  Council  on  the  13th  February,  189Jf.. 

Department  of  Justice,  Ottawa,  27th  January,  1894. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  passed  by  the 
legislature  of  the  province  of  Nova  Scotia  in  the  56th  year  of  Her  Majesty's  reign 
(1893),  received  by  the  Secretary  of  State  for  Canada. 

Chapter  17.   "  An  Act  to  amend  the  Towns'  Incorporation  Act  of  1888." 
Power  is  given  to  the  town  council  to  make  by-laws  for  the  several  purposes  in  the 
statute  mentioned,  and  to  establish  penalties  for  the  violation  thereof. 
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Some  of  the  powers  of  legislation  thus  delegated  to  the  town  council  appear  to 
relate  to  the  subject  of  criminal  law,  as  for  instance  the  following : 

Subsection  42.  "  The  prevention  and  punishment  of  vice,  drunkenness,  immorality 
and  indecency  on  the  public  streets,  highways  and  other  public  places  and  prevention  of 
profanation  of  Sunday." 

Subsection  55.  "For  preventing  the  posting  of  indecent  placards,  writing  or 
pictures,  or  the  writing  of  indecent  words  or  making  indecent  pictures  or  drawings  on 
walls  or  fences  in  streets  (r  in  public  places." 

It  appears  to  the  undersigned,  however,  that  there  is  scope  for  the  exercise  of  the 
powers  so  conferred  in  matters  within  the  legislative  control  of  the  province. 

Chapter  46. — "An  Act  respecting  the  Yarmouth  and  Annapolis  Railway  Company." 

Chapter  141. — "An  Act  to  authorize  the  sale  of  the  Yarmouth  and  Annapolis 
Railway,  formerly  the  Western  Counties  Railway,  in  the  province  of  Nova  Scotia,  to 
the  Windsor  and  Annapolis  Railway  Company,  limited." 

Chapter  143. — "An  Act  to  amend  an  Act  of  the  present  session,  entitled:  'An 
Act  to  authorize  the  sale  of  the  Yarmouth  and  Annapolis  Railway  (formerly  the 
Western  Counties  Railway)  in  the  province  of  Nova  Scotia,  to  the  Windsor  and  Anna- 
polis Railway  Company,  limited.' " 

Chapter  46  confirms  an  agreement  of  31st  January,  1893,  between  the  company 
and  certain  firms  therein  referred  to  as  the  "  syndicate,"  and  provides  for  the  release 
of  the  claims  of  the  government  of  Nova  Scotia  upon  certain  debenture  stock  of  the 
company  now  held  by  that  government,  and  the  transfer  of  such  stock  to  the  syndicate. 
It  also  provides  for  the  cancellation  of  certain  debenture  stock  of  the  company,  and  the 
payment  of  the  claims  of  the  municipalities  of  Digby  and  Annapolis. 

Chapter  141  is  intended  to  authorize  the  sale  of  the  Yarmouth  and  Annapolis 
Railway  to  the  Windsor  and  Annapolis  Railway  Company :  and 

Chapter  143  is  an  amendment  of  the  latter  Act. 

A  petition  of  Jacob  Bingay  of  Yarmouth,  addressed  to  your  Excellency  in  Council, 
has  been  received  by  the  undersigned.  Mr.  Bingay  states  that  he  is  a  shareholder  and 
director  of  the  company,  and  his  petition  prays  for  the  disallowance  of  these  statutes, 
mainly  upon  the  ground  that  they  are  ultra  vires,  the  railway  having  been  declared  a 
work  for  the  general  benefit  of  Canada. 

The  petition  is  hereto  annexed  and  made  a  part  of  this  report. 

It  is  unnecessary  to  consider  whether  the  provincial  legislature  had  power  to  con- 
firm the  agreement  set  forth  in  the  schedule  to  chapter  45,  because  by  an  Act  of  parlia- 
ment, 56  Victoria,  chapter  63,  the  same  agreement  has  been  duly  ratified  and  confirmed, 
and  declared  to  be  valid  and  binding  upon  the  parties.  The  remaining  provisions  of 
chapter  46  appear  to  relate  chiefly  to  the  payment  of  the  claims  of  the  government  of 
Nova  Scotia  upon  the  debenture  stock  of  the  company  and  the  release  and  cancellation 
of  that  stock. 

The  question  whether  such  legislation  is  within  the  power  of  the  provincial  legis- 
lature, in  view  of  the  fact  that  the  railway  has  been  declared  by  parliament  to  be  for 
the  general  advantage  of  Canada,  is  one  which  may  conveniently  be  decided  by  the 
courts. 

As  to  chapters  141  and  143,  which  purport  to  authorize  the  sale  of  the  railway  to 
the  Windsor  and  Annapolis  Railway  Company,  the  undersigned  considers  it  open  to  very 
serious  doubt  whether  the  provincial   legislature  has  power  to  authorize  such  a  transfer. 

The  undersigned  is  informed,  however,  that  this  doubt  is  shared  by  the  officers  of 
the  respective  companies  concerned,  and  that  it  is  not  intended  to  carry  into  effect  the 
proposed  sale,  until  legislation  authorizing  it  has  been  obtained  from  parliament. 

The  undersigned,  under  these  circumstances,  would  not  recommend  the  disallowance 
of  these  Acts  or  any  of  them. 

Chapter  52. — "  An  Act  to  amend  chapter  58  of  the  Acts  of  1891,  entitled  :  '  An 
Act  to  consolidate  and  amend  the  Acts  relating  to  the  city  of  Halifax.' " 

Section  13  provides  that  "Every  master  or  other  person  in  charge  of  any  vessel 
who  brings  into  or  leaves  in  said  city  any  poor  or  indigent  person,  who  shall  or  is  likely 
to  become  chargeable  to  the  city  of  Halifax,  for  his  or  her  support,  or  any  such  master 
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or  other  person  in  charge  of  such  vessel,  or  the  a^ent  or  consignee  of  such  vessel,  who 
shall  neglect  or  refuse  to  receive  or  put  on  board  such  vessel  such  poor  and  indigent 
person  for  the  purpose  of  removing  him  or  her  from  said  city,  shall  be  liable  to  a  penalty 
not  exceeding  f  200,  to  be  recovered  before  the  stipendiary  magistrate  for  the  city,  and 
in  default  of  payment  to  be  imprisoned  in  the  city  prison  for  a  period  not  exceeding 
sixty  days." 

To  the  extent  to  which  this  provision  is  intended  to  relate  to  the  subject  of  immi- 
gration it  is,  in  the  opinion  of  the  undersigned,  ultra  vires.  Several  statutes  have  been 
passed  by  parliament  in  relation  to  the  landing  in  Canada,  and  removal  therefrom,  of 
pauper  and  other  immigrants  likely,  to  become  a  public  charge. 

The  undersigned  is  of  opinion,  however,  that  the  provision  in  question  may  properly 
be  left  to  such  operation,  as  it  may  have  with  regard  to  matters  within  the  legislative 
authority  of  the  province,  and  not  within  that  of  parliament. 

Chapter  155. — "An  Act  to  incorporate  the  Annapolis  and  Granville  Bridge  and 
Harbour  Improvement  Company." 

This  Act  recites  that  the  construction  of  a  bridge  connecting  the  town  of  Annapolis 
Royal  and  the  township  of  Granville,  across  the  Annapolis  River,  at  the  town  of  Anna- 
polis Royal  and  Granville  Ferry,  would  be  of  great  commercial  advantage  and  provide 
largely  increased  facilities  for  traffic. 

The  company  is  incorporated  for  the  purpose  of  constructing  such  a  bridge,  and 
the  company  is  empowered  to  build  a  bridge  of  such  dimensions  and  material  as  may  be 
considered  most  suitable,  and  to  erect  piers  and  abutments  and  other  structures  as  may 
be  necessary,  provided  that  the  bridge  shall  have  a  suitable  draw,  sufficiently  large  to 
admit  of  vessels  passing  through  the  same  in  the  navigation  of  the  Annapolis  River. 

The  undersigned  observes  that  in  so  far  as  the  Annapolis  River  is  vested  in  the 
Dominion  of  Canada,  under  the  British  North  America  Act,  the  provincial  legislature 
has  not  the  power  to  authorize  the  company  to  erect  the  proposed  works  upon  the  river, 
and  further  that  the  rive'r  being  navigable,  it  is  not  whithin  the  power  of  the  pi'ovincial 
legislature  to  authorize  the  construction  of  any  works  upon  it,  which  would  impede  or 
interfere  with  navigation,  except  to  the  extent  to  which  such  authority  is  intended  to 
be  subject  to  the  legislation  of  the  Dominion  with  regard  to  the  construction  of  works 
in  navigable  waters.  Inasmuch,  however,  as  it  may  be  lawful  for  the  company  to  pro- 
secute the  proposed  work  upon  obtaining  the  necessary  authority  from  the  Dominion, 
and  complying  with  the  requirements  of  chapter  92  of  the  Revised  Statutes  of  Canada, 
the  undersigned  would  not  recommend  the  disallowance  of  the  Act. 

Chapter  167. — "An  Act  to  Incorporate  the  Fisherman's  Marine  Insurance  Company 
of  Lunenburg,  limited." 

By  this  statute  the  company  is  incorporated  for  the  purpose  of  carrying  on  the 
business  of  marine  insurance.  The  undersigned  observes  that  the  powers  conferred 
upon  this  company  are  not  strictly  limited  to  a  provincial  object.  The  company  is 
given  power  to  make  insurance,  not  only  upon  any  vessel  owned  and  registered  in  Nova 
Scotia  and  engaged  in  the  fishing  business,  but  also  upon  any  vessel  engaged  in  the 
coasting  trade  including  the  freights  of  such  vessels. 

The  expression  "  coasting  trade  "  is  not  defined,  and  it  would,  in  the  opinion  of  the 
undersigned,  be  ultra  vires  of  the  provincial  legislature  to  authorize  a  company  to 
insure  vessels  not  belonging  to  or  engaged  in  the  trade  of  the  province. 

The  undersigned  would  recommend,  therefore,  that  the  attention  of  the  government 
of  Nova  Scotia  be  called  to  the  Act,  with  a  view  to  such  an  amendment  as  may  pro- 
perly limit  the  powers  of  the  company. 

Chapter  175. — "An  Act  to  incorporate  the  Stellarton  Loan  Association." 

By  section  9  it  is  provided  that  "  the  operations  of  the  corporation  shall  be  confined 
to  receiving  deposits  of  money  from  shareholders  and  others,  and  lending  money  under 
the  terms  and  regulations  to  be  established  by  the  by-laws  of  the  corporation  ;  but  such 
loans  and  deposits  shall  not  at  any  one  time  exceed  .$20,000." 

Chapter  193. — "  An  Act  to  amend  an  Act  to  incorporate  the  Halifax  Trust  and 
Loan  Society,  limited." 
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Among  the  powers  conferred  upon  this  company  are  the  following  : — (b)  "  To  act 
as  the  fiscal  or  transfer  agent  of  any  province,  municipality,  body  politic  or  corporation ; 
and  in  such  capacity  to  receive  and  disburse  money,  and  transfer,  register  and  counter- 
sign certificates  of  stock,  bonds  or  other  evidences  of  indebtedness."  (e)  "  Received 
deposits  of  money,  securities  and  other  personal  property  from  any  person  or  corporation 
and  to  loan  money  on  real  or  personal  securities."  (Ji.)  "  To  puchase,  invest  in  and 
sell  stock,  bills  of  exchange,  bonds  and  mortgages,  and  other  securities ;  and  when 
moneys,  or  securities  for  money,  are  borrowed  or  received  on  deposit  or  for  investment, 
the  bonds  or  obligations  of  the  company  may  be  given  therefor,  but  nothing  herein 
contained  shall  be  construed  as  giving  the  right  to  issue  bills  to  circulate  as  money." 
(i.)  "  To  carry  on  the  business  of  warehousemen,  and  issue  warehouse  receipts,  and  make 
advances  on  the  same."  (k.)  "To  draw  bills  of  exchange,  cheques,  and  promissory 
notes."  (I.)  "To  loan  money  on  life  and  other  insurance  policies,  holding  the  same  as 
security,  and  to  discount  promissory  notes,  bills  of  exchange,  or  other  evidence  of 
indebtedness."  (m.)  "To  become  the  agent  of  bankers,  foreign  banks  or  corporations." 
(n.)  "  To  guarantee  the  payment  of  the  principal  or  interest,  or  both,  on  bonds  of  the 
corporation  or  individuals." 

It  is  in  the  opinion  of  the  undersigned,  open  to  very  serious  question  whether  the 
provisions  above  referred  to  or  some  of  them,  do  not  relate  to  the  subject  of  banks  and 
banking  rather  than  to  any  matter  within  the  legislative  control  of  the  province.  The 
question,  however,  is  one  which  may  be  left  to  the  determination  of  the  courts. 

Chap.  217. — "  An  Act  to  incorporate  the  Greenwood  Cemetery  Company." 

Chap.  218. — "An  Act  to  incorporate  the  Lockeport  Cemetery  Company." 

Chap.  210. — "An  Act  to  incorporate  the  Canso  Cemetery  Company  of  Canso  Guys- 
borough  County." 

Each  of  these  statutes  contains  a  provision  constituting  it  an  offence,  to  wilfully 
destroy  or  injure  any  monument,  tree  or  other  property  within  the  cemetery  of  the 
respective  companies. 

The  undersigned  calls  attention  to  these  provisions  as  possibly  relating  to  the  sub- 
ject of  criminal  law,  and  not  within  the  legislative  control  of  the  province. 

The  undersigned  recommends  that  each  of  the  statutes  referred  to  in  this  report, 
be  left  to  its  operation,  and  that  a  copy  of  this  report,  if  approved  be  transmitted  to 
the  Lieutenant-Governor  of  Nova  Scotia. 


Respectfully  submitted, 

JNO  S.  D.  THOMPSON, 

Minister  of  Justice. 


Petition  from  Town  of  New  Glasgow  to  the  Governor  General  re  Chapter  l'2Jf. 

To  His  Excellency  the  Governor  General  in  Council : — 

The  petition  of  the  town  of  New  Glasgow,  in  the  county  of  Pictou,  and  province  of 
Nova  Scotia,  humbly  showeth  : 

1.  That  it  is  a  town  of  New  Glasgow,  in  the  county  of  Pictou,  and  province  of 
Nova  Scotia,  humbly  showeth  : 

2.  That  in  the  year  1887  it  constructed  water-works  under  the  authority  of  the 
legislature  of  Nova  Scotia  and  has  ever  since  owned  and  operated  the  same. 

3.  That  the  source  of  supply  of  water  for  the  petitioner  is  the  East  River  of  Pictou 
and  the  petitioner's  pumps  and  machinery  are  erected  on  the  east  side  of  said  river  at  a 
point  iiearly  opposite  to  the  town  of  Stellarton. 

4.  That  your  petitioner  on  the  19th  day  of  June,  A.D.  1889,  entered  into  a  con- 
tract with  Her  Majesty  the  Queen  represented  by  Sir  John  A.  Macdonald,  Acting 
Minister  of  Railways  and  Canals  of  Canada,  under  which  said  town  agreed  to  provide 
and  supply  to  the  Intercolonial  Railway  from  time  to  time  and  at  all  times  during  the 


56  VICTORIA,  1893.  637 


period  of  10  years  from  the  date  of  said  agreement,  all  the  water  which  might  be  required 
at  New  Glasgow  and  Stellarton  for  locomotive  engines,  engine  houses,  cars,  stations, 
shops,  yards,  and  other  railway  purposes,  and  the  said  minister  agreed  to  pay  to  said 
town  for  whatever  water  might  be  required  and  supplied  under  said  agreement,  the  sum 
of  6  cents  for  each  1,000  imperial  gallons. 

5.  That  under  the  said  contract  the  said  minister  agreed  to  lay  the  pipe  from  the 
railway  yard  at  Stellarton  to  the  pumping-house  of  the  petitioner  on  the  said  East  River, 
and  thereafter  to  maintain  the  half  nearest  said  station  in  good  repair  ;  petitioner  agree- 
ing to  keep  the  other  half  in  repair. 

6.  That  your  petitioner  appends  hereto  a  copy  of  said  contract. 

7  That  your  petitioner  in  the  said  year  1889,  duplicated  its  pumps  and  machinery 
and  when  so  doing,  in  order  to  carry  out  said  contract  and  others  which  it  was  negotiat- 
ing for,  was  compelled  to  put  in  very  much  heavier  and  more  costly  machinery  than  it 
otherwise  would  have  needed. 

8.  That  your  petitioner  has  received  each  year  between  five  and  six  hundred 
dollars  for  water  supplied  under  said  contract, 

9.  That  your  petitioner  on  the  31st  day  of  July,  A.  D.  1889,  entered  into  a  contract 
with  the  Acadia  Coal  Company  doing  business  at  Stellarton  aforesaid,  to  supply  water 
to  it. 

Your  petitioner  herewith  presents  a  copy  of  said  contract. 

10  That  your  petitioner  since  the  making  of  siid  contract  has  received  between 
four  and  five  hundred  dollars  each  year  for  water  supplied  thereunder.  The  amount 
received  varying  slightly  each  year. 

11.  That  your  petitioner  presents  herewith  a  certified  copy  of  an  Act  passed  by  the 
legislature  of  Nova  Scotia  entitled  "An  Act  relating  to  the  town  of  Stellarton," 
(chap.  124). 

12.  That  your  petitioner  submits  that  said  Act  is  ultra  vires  of  the  legislature  of 
Nova  Scotia  for  the  following  among  other  reasons  : — (a.)  It  is  an  interference  with  a 
contract  made  by  Her  Majesty  through  a  department  of  the  government  of  Canada. 
(b.)  It  is  an  interference  with  property  of  the  government  of  Canada.  (c.)  It  is  an 
interference  with  a  railroad  and  its  management,  which  belongs  to  the  government  of 
Canada,  (d.)  Because  section  1  is  an  attempt  to  create  a  crime,  and  is  an  interference 
with  trade,  (e.)  It  makes  the  government  of  Canada  liable  to  pay  the  town  of  Stellar- 
ton for  water,  without  relieving  it  of  responsibility  to  the  town  of  New  Glasgow,  and 
without  providing  any  compensation  to  the  government  of  Canada  for  the  loss  it  would 
thereby  suffer.  (J.)  It  is  an  invasion  of  the  vested  rights  of  your  petitioner,  the  gov- 
ernment of  Canada  and  the  Acadia  Coal  Company,  and  provides  no  compensation  for 
the  rights  it  destroys,  and  takes  away  from  your  petitioner  and  said  government  and 
said  company. 

Your  petitioner  therefore  humbly  pray  that  the  said  Act  may  be  disallowed  in  toto. 
And  your  petitioner  as  in  duty  bound  will  ever  pray. 

New  Glasgow,  May  12th,  1893. 

LESLIE  JAMIESON, 

Mayor,  Town  of  New  Glasgow. 
A,  M.  Eraser, 

Toivn  Clerk,  Toivn  of  New  Glasgow. 

Deputy  Minister  of  Justice  to  Hon.  Attorney  General  Longley. 

Ottawa,  29th  May,  1893. 

Sir, — A  petition  has  come  before  this  department  asking  for  the  disallowance  of  an 
Act  of  the  Nova  Scotia  Legislature,  passed  at  the  recent  session,  relating  to  the  towns 
of  New  Glasgow  and  Stellarton,  and  purporting  to  assign  to  the  town  of  Stellarton  a 
contract  for  the  supply  of  water  which  is  now  outstanding  between  the  Dominion 
Government  and  the  town  of  New  Glasgow. 
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I  beg  to  inclosed  herewith  copies  of  the  petition,  the  agreement  referred  to,  and  the 
Act  in  question,  also  copy  of  an  agreement  between  the  town  of  New  Glasgow  and  the 
Acadia  Coal  Company,  which  accompanied  the  petition.  As  this  statute  appear  to  deal 
with  public  property  of  Canada,  and  the  vested  interests  of  the  Crown,  as  represented  by 
the  government  of  Canada,  and  inasmuch  as  litigation  appears  to  be  already  pending 
between  the  two  municipalities  in  the  Supreme  Court  of  Nova  Scotia  with  regard  to  the 
matter,  the  Acting  Minister  of  Justice  would  be  glad  to  hear  a  your  earliest  conveni- 
ence what  may  be  said  to  justify  such  legislation. 

I  have,  &c., 


E.  L.  NEWCOMBE, 

Deputy  Minister  of  Justice. 


Hon.  Attorney  General  Longley  to  Deputy  Minister  of  Justice. 

Halifax,  15th  June,  1893. 

Dear  Sir, — Upon  receipt  of  the  communication  touching  the  application  to  disallow 
a  certain  Act  passed  at  the  last  session  of  the  legislature  relating  to  the  town  of  Stellar- 
ton,  I  handed  over  a  copy  of  the  memorial  to  the  authorities  of  the  town  of  Stellarton. 

I  have  the  honour  to  inclose  the  observations  made  on  behalf  of  the  town  tending 
to  put  a  more  favourable  complexion  upon  the  facts  of  the  case,  and  to  afibrd  an  equit- 
able justification  for  the  legislation  which  was  promoted  by  the  town. 

I  do  not  feel  that  this  is  a  case  in  which  it  is  necessary  for  any  special  observations 
to  be  added  by  me.  The  matter  is  essentially  one  in  which  the  two  towns  concerned  are 
interested,  and  the  government  have  no  interest  whatever  in  the  legislation.  Touching 
the  point,  however,  which  seeks  to  void  the  Act  on  account  of  its  interfering  with  the 
contract  between  Her  Majesty  the  Queen,  represented  by  the  Department  of  Railways 
and  Canals,  and  the  town  of  New  Glasgow,  I  have  to  ask  you  to  consider  that  the  point 
is  too  broadly  stated  in  the  memorial  asking  for  disallowance.  As  I  interpret  the  fair 
meaning  of  the  Act,  it  is  simply  that  upon  paying  to  the  town  of  New  Glasgow  the 
amount  it  has  expended  in  providing  apparatus  to  supply  the  railway  department  with 
water,  that  the  town  of  New  Glasgow  should  assign  its  contracts,  with  all  the  benefits 
thereof,  to  the  town  of  Stellarton.  That  looks  to  me  as  not  in  any  way  seeking  to  over- 
ride the  contract  or  to  interfere  in  any  way  with  the  rights  of  the  railway  department. 
It  simply  means  that  a  contract — presumably  profitable — which  one  town  has  secured 
shall,  upon  certain  considerations,  be  assigned  to  another  town,  which  shall  thereupon 
become  entitled  to  the  profits.  This  looks  to  me  like  an  ordinary  case  of  civil  rights,  and 
I  do  not  think  that  the  Acts  would  be  subject  to  disallowance  wholly  upon  that  ground. 

However,  as  I  said,  the  matter  is  chiefly  one  of  local  interest.  And  with  such 
remarks  as  I  have  already  made  I  must  ask  you  to  accept  the  inclosed  statement  on 
behalf  of  the  town  in  place  of  further  observations  from  me. 

Yours  truly, 

J.  W.  LONGLEY, 

Attorney  General. 

Town  of  Stellarton  to  Hon.  Attorney  General  Longley. 

Town  op  Stellarton,  Town  Clerk's  Office,  13th  June,  1893. 

Dear  Sir, — In  reply  to  your  favour  of  the  5th  instant  covering  copies  of  letter  of 
the  Deputy  Minister  of  Justice  to  you  of  the  date  of  May  29th  and  of  petition  from  the 
town  of  New  Glasgow,  asking  for  the  disallowance  of  the  Act  of  last  session  of  the  Nova 
Scotia  legislature  relating  to  water  arrangements  between  the  towns  of  Stellarton  and 
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New  Glasgow,  I  have  been  instructed  by  the  town  council  of  Stellarton  to  make  the 
following  statement.  Paragraphs  1,  2  and  3  of  the  petitions  require  no  comment.  As 
to  paragraph  4  it  may  be  stated  that  at  the  date  of  the  alleged  contract  the  question  of 
incorporation  was  being  agitated  in  Stellarton,  and  three  months  later  the  necessary 
preliminaries  had  been  complied  with  to  anable  Stellarton  to  take  advantages  of  the 
"Town  Incorporation  Act,  1888,"  the  introduction  of  water  for  fire  and  domestic  pur- 
poses was  a  potent  argument  in  favour  of  incorporation  and  was  extensively  used  in 
that  connection. 

New  Glasgow  undertook  to  supply  water  to  the  Intercolonial  Railway  in  Stellarton 
without  having  obtained  any  legislative  sanction  for  that  purpose,  altough  they  deemed 
it  wise  to  procure  the  authority  of  parliament  before  supplying  water  in  the  village  of 
Trenton.  It  is  clear  that  New  Glasgow  could  not  at  that  time  have  procured  such 
legislation,  as  application  had  been  made  to  the  provincial  government  by  Stellarton 
for  incorportion,  and  the  provincial  government  is  always  careful  to  protect  the  territory 
of  an  incorporated  town  from  such  invasion. 

After  the  incorporation  of  Stellarton,  negotiations  were  entered  into  by  which 
Stellarton  should  be  supplied  with  water,  by  New  Glasgow,  but  owing  to  obnoxious 
stipulations  insisted  upon  by  New  Glasgow  they  fell  to  the  ground. 

Stellarton  then  resolved  to  equip  a  water  system  of  its  own,  and  to  borrow  $30,000 
for  that  purpose,  provided  the  legislature  would  pass  an  Act  giving  to  Stellarton  the 
exclusive  right  to  supply  water  within  the  town  limits,  whenever  the  Stellarton  system 
should  be  completed.  This  Act  was  duly  passed  (See  chap.  122  of  the  Acts  of  Nova 
Scotia  for  1892)  and  was  agreed  to  by  the  New  Glasgow  representatives  before  the 
committee  of  the  House. 

The  Act  as  will  I  e  seen  contained  a  proviso  that  the  actual  outlay  made  by  the 
town  of  New  Glasgow  should  be  paid  by  the  town  of  Stellarton. 

After  the  passing  of  the  above  Act  attempts  weie  made  to  arrange  an  amicable 
settlement  of  the  amount  to  be  paid  to  New  Glasgow  by  Stellarton  under  the  Act,  but 
New  Glasgow  held  out  for  some  .$7,000  a  preposterous  claim,  to  which  Stellarton  could 
not  in  justice  to  itself  accede,  further  legislation  was  then  sought  for  by  Stellarton, 
and  the  Act  of  1893  was  passed,  after  most  strenuous  opposition  on  the  part  of  New 
Glasgow. 

Acting  upon  legal  advice,  Stellarton  disconnected  the  pipes  of  the  Acadia  Coal 
Company  from  the  New  Glagow  water  system,  and  made  a  connection  with  the  Stel- 
larton system,  and  were  about  to  do  the  same  with  the  Dominion  Government  pipes 
when  the  town  of  New  Glasgow  procured  a  restraining  order,  to  dissolve  which  a  motion 
is  now  pending  undecided.  A  motion  has  also  been  made  and  is  also  undecided,  to  pro- 
hibit the  town  of  New  Glasgow  from  supplying  water  in  Stellarton. 

As  to  paragraph  7  it  is  submitted  that  the  statements  therein  made  are  false  and 
misleading,  as  can  be  shown  by  the  reports  of  the  town  of  New  Glasgow  of  1889  and 
1890,  and  by  the  recommendation  of  the  engineer  then  in  charge.  As  to  paragraph  12 
it  is  submitted  that  there  was  no  intention  on  the  part  of  the  legislature  of  Nova  Scotia 
to  prejudicially  affect  any  contract  made  by  Her  Majesty  through  a  department  of  the 
government  of  Canada, 

The  legislation  in  question  was  aimed  at  New  Glasgow  solely  and  wJis  intended  to 
supplement  the  Act  of  1892,  which  as  has  been  before  stated  was  agreed  to  by  New 
^Glasgow,  which  they  are  now  endeavouring  to  repudiate. 

It  was  assumed  both  by  the  legislature  and  by  the  Stellarton  authorities  that  it 
rould  be  a  matter  of  indifference  to  the  Dominion  Government,  whether  their  water 
Same  from  the  New  Glasgow  system  or  the  Stellarton  system,  and  in  any  case  the  Act 
question  is  at  the  most  but  a  technical  interferense  with  Dominion  Government 
ights,  and  should  not  be  disallowed  on  that  account  merely. 

It  would  be  inequitable  for  the  government  of  Canada  to  throw  its  weight  on  the 
iftde  of  New  Glasgow  for  the  following  reasons  : 

(a)  Because  New  Glasgow  had  in  1889  no  authority  to  supply  water  in   Stellarton. 

(6)  Because  New  Glasgow  concurred  in  the  Act  of  1892,  and  are  now  endeavouring 
evade  the  effect  of  such  concurrence. 
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(c)  Because  Stellarton  harrowed  $30,000,  floated  its  bonds  and  constructed  the 
work  upon  the  faith  of  New  Glasgow's  consent  of  1892,  and  fully  believing  that  upon 
the  completion  of  their  system  all  revenue  accruing  within  the  town  limits  would  be 
available  to  meet  interest  on  the  bonds. 

The  Acadia  Coal  Company  were  consenting  parties  to  the  Act  of  1893  and  to  the 
change  of  connection.  So  far  as  the  interference  with  their  contract  was  concerned  it 
comes  within  section  92  of  the  British  North  America  Act,  subsection  8  and  13  and 
the  act  so  far  as  the  company  is  concerned  is  intra  vires  of  the  legislature  of  Nova 
Scotia. 

Respectfully  submitted, 

Donald  Gray,  JAMES  MITCHELL, 

Totvn  Clerk.  Mayor. 


Deputy  Minister  of  Justice  to  W.  B.  Boss,  Q.C. 

Ottawa,  4th  April,  1894. 

Dear  Sir, — Referring  to  the  petition  asking  for  the  disallowance  of  chapter  122 
of  the  Nova  Scotia  Acts  of  1893,  which  you  for  warded  some  time  ago  to  this  department, 
I  would  be  glad  if  you  would  inform  me  whether  the  reasons  urged  for  disallowance  on 
behalf  of  your  clients  still  hold  good.  I  am  informed  by  the  Attorney  General  of  Nova 
Scotia  that  an  amending  statute  was  passed  at  the  last  session  of  the  legislature  repeal- 
ing those  sections  which  affect  the  interest  of  the  government  of  Canada,  and  I  think 
that  I  also  understood  from  you  in  conversation  last  fall  that  an  amicable  settlement  had 
been  arrived  at  or  was  likely  to  be  reached  between  your  clients  and  the  town  of  Stel- 
larton with  regard  to  the  matter. 

I  will  be  obliged,  thefore,  if  ycu  will  inform  me  what  the  attitude  of  your  clients 
now  is. 

Yours  very  truly, 

E.  L.  NEWCOMBE. 


W.  B.  Ross,  Q.C,  to  Deputy  Minister  of  Justice. 

Halifax,  N.  S.,  12th  April,  1894. 

Sir, — I  have  the  honour  of  acknowledging  the  receipt  of  your  letter  of  the  4th  inst. 
I  now  beg  to  inclose  a  certified  copy  of  the  Act  passed  at  the  last  session  of  the  legisla- 
ture of  Nova  Scotia,  amending  chapter  124  of  the  Acts  of  1893,  this  latter  being  the 
one  complained  of  by  me  as  nltra  vires  of  the  legislature  of  Nova  Scotia.  I  beg  to  call 
your  attention  to  the  fact  that  section  one  of  chapter  124  has  not  been  repealed  or 
modified.  I  do  not  wish  to  urge  the  reasons  with  which  you  are  already  conversant. 
I  submit  that  the  Act  should  be  dissallowed  as  being  ultra  vires.  I  should  state  that 
the  Act,  a  copy  of  whicli  I  am  forwarding,  was  passed  without  any  notice  to  and  without 
the  knowledge  ©f  me  and  of  my  clients,  the  town  of  New  Glasgow.  My  clients  are  in 
no  way  a  party  to  this  amended  legislation,  and  so  far  as  they  can  see,  think  that  this 
is  a  disingenuous  attempt  to  avoid  the  objections  already  urged  against  chapter  124. 
No  settlement  has  been  reached  between  the  two  towns. 

Yours  very  truly, 

W.  B.  ROSS. 
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W.  B.  Ross,  Q.C.,  to  Deputy  Minister  of  Justice. 

Halifax,  N.S.,  21st  August,  1893. 

Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  of  June  21st 
last  containing  copies  of  a  communication  from  the  Attorney  General  of  Nova  Scotia 
and  another  from  the  town  of  Stellarton. 

There  is  nothing  in  the  letter  of  the  Attorney  General  on  which  I  desire  to  comment. 

There  are  two  points  in  the  communication  from  Stellarton,  to  which  I  wish  to  refer. 

1st.   As  to  the  consent  of  New  Glasgow  gave  to  the  legislation  of  1892. 

{a)  The  legislation  of  1892  is  not  under  di  cussion. 

(h)  I  inclose  two  statutory  declarations  of  John  MacGilvray  and  A.  M.  Fraser 
which  negative  any  such  consent. 

2nd.  With  reference  to  New  Glasgow  supplying  water  outside  its  limits. 

(a)  New  G'asgow  pumps  the  water  into  pipes  within  its  jurisdiction  and  does  not 
act  outside. 

(6)  The  case  of  Pudsay  Coal  Company,  against  corporation  of  Bradford  (L.  R.  15 
Equity  167)  shows  that  Stellarton  has  no  right  to  complain  in  any  view  of  the  facts. 

(c)  The  railway  department  of  Canada  knows  the  facts  about  the  supply  of  water 
to  it  by  New  Glasgow,  and  that  before  laying  of  the  pipes  at  Stellarton  that  they  had 
to  go  to  the  town  of  New  Glasgow  with  their  engines  for  water. 


I  have  &c., 

W.  B.  ROSS. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the   Governor 
Gefteral  in  Council,  on  the  7th  June,  1894- 

Department  op  Justice,  Ottawa,  1st  June,  1894, 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  chapter  124  of  the  Acts  passed  by 
the  legislature  of  the  province  of  Nova  Scotia,  in  the  fifty-sixth  year  of  Her  Majesty's 
reign  (1893),  received  by  the  Secretary  of  State  for  Canada,  as  follows : — 

Chapter  124. — "An  Act  relating  to  the  Town  of  Stellarton." 

A  petition  on  behalf  of  the  town  of  New  Glasgow  has  been  received  by  the  under- 
signed, addressed  to  your  Excellency  in  Council,  praying  for  the  disallowance  of  this 
Act,  upon  the  grounds  set  forth  therein.  Such  petition  with  the  correspondance  relat- 
ing thereto,  is  hereunto  annexed  and  made  part  of  this  report. 

The  Act  recites  that  by  chapter  122  of  the  Acts  of  1892  it  was  provided  that  when 
the  town  of  Stellarton  should  have  established  a  system  of  waterworks,  and  should  be 
prepared  to  supply  water  within  the  town  at  a  price  not  exceeding  that  which  is  paid 
for  water  supplied  in  the  town  under  agreement  with  the  town  of  New  Glasgow,  the 
town  of  Stellarton  should  have  the  exclusive  right  to  supply  water  within  the  limits  of 
the  town  of  Stellarton,  provided  that  the  town  of  Stellarton  should  pay  the  actual  outlay 
which  the  town  of  New  Glasgow  had  made.  The  Act  further  receites  that  the  town  of 
Stellarton  has  established  a  system  of  waterworks,  and  is  prepared  to  supply  water 
within  the  town  at  a  price  not  exceeding  that  paid  for  water  supplied  within  the  town 
under  agreement  with  the  town  of  New  Glasgow,  and  that  the  town  of  Stellarton  is 
prepared  to  pay  the  extra  outlay  actually  made  by  the  town  of  New  Glasgow  ;  and 
the  Act  provides  that  the  town  of  Stellarton  shall  have  the  absolute  and  exclusive  right 
to  sell  and  supply  water  wi'hin  the  town  of  Stellarton;  that  it  shall  be  unlawful  for 
the  town  of  New  Glasgaw  to  sell  or  furnish  water  to  any  person,  firm,  corporation,  com- 
pany, government  or  railway  within  the  limits  of  the  town  of  Stellarton  ;  that  all  con- 
tracts existing  between  the  town  of  New   Glasgow   and   any   person,  firm,  corporation. 
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company,  government  or  railway  for  the  supply  of  watftr  within  the  town  of  Stellartol 
are  thereby  assigned  to  the  town  of  Stellarton,  and  that  the  town  of  Stellarton  shall  bl 
liable  to,  and  shall  fill  such  contract,  and  supply  the  water  required  thereby  upon  the  sami 
prices  as  previously  charged  by  the  t' Avn  of  New  Glas2;ow  under  agrement  with  that  towi 
It  further  authorizes  the  officers  of  the  town  of  Stellarton  to  disconnect  the  pipes  oi 
the  Intercolonial  Railway  or  the  government  of   Canada  running  into  the  town  of  Stel* 
larton  from  the  pumping  station  of  the  town  of  New  Glasgow,  and  to  connect  its  own  1 
pipes  vvith  the  pipes  of  the  Intercolonial  Railway  or  government  of  Canada,  and  with  the 
pipes  of  the  Acadia  Coal  Company,  limited  ;  and  lastly,  the  Act  provides  for  the  pay- 
ment by  the  town  of  Stellarton  to  the  town  of  New  Glasgow  of  an  amount  representing 
the  actual   expenditure   made   by  the  town  of  New  Glasgow  in  connection  with  the ' 
water  supplied  to  the  Intercolonial  Railway  and  to  the  Acadia  Coal   Company  in  thi 
town  of  Stellarton,  such  amount  to  l,e  fixed  by  arbitrators  chosen  under  the  provisic 
of  the  Act. 

It  appears  that  at  the  time  this  statute  was  passed  there  were  two  contracts  ii 
existence,  one  between  the  town  of  New  Glasgow  and  Her  Majesty  the  Queen,  repre** 
sented  by  the  Minister  of  Railways  and  Canals  of  Canada,  and  the  other  between  the 
town  of  New  Glasgow  and  the  Acadia  Coal  Company.  The  former  contract  bears  date 
19th  of  June,  1889,  and  the  latter  31st  of  July,  1891,  and  these  contracts  provide  for 
the  supply  of  water  by  the  town  of  New  Glasgow  for  the  period  of  ten  years  for  the 
use  of  the  Intercolonial  Railway  and  the  Acadia  Coal  Company,  it  being  stipulated 
that  the  water  should  be  supplied  at  the  works  of  the  railway  and  the  company 
respectively,  at  Stellarton,  by  means  of  pipes  laid  from  the  pumping-house  of  the  town 
of  new  Glasgow  to  the  points  of  supply,  the  water  to  be  paid  for  by  measurement 
according  to  prices  stated  in  the  contract.  The  intention  of  the  Act,  therefore,  appears 
to  be  to  give  to  the  town  of  Stellarton  the  benefit  of  these  contracts,  without  the  con- 
sent of  any  of  the  contracting  parties  and  to  authorize  the  town  of  Stellarton  to  discon- 
nect the  works  of  the  Intei'colonial  Railway  and  the  Acadia  Coal  Company  from  the 
water  supply  of  the  town  of  New  Glasgow,  and  connect  them  with  that  of  the  town  of 
Stellarton. 

While,  therefore,  this  statute  would  in  its  operation  interfere  with  the  vested  rights 
acquired  under  the  above  mentioned  contracts,  the  undersigned  observes  that  provision 
is  made  f  -r  compensation  to  the  town  of  New  Glasgow  for  its  actual  expenditure  in 
connection  with  these  contracts,  and  further  that  the  obligation  is  imposed  upon  the 
town  of  Stellarton  of  carrying  out  the  provisions  of  the  contracts  so  far  as  the  other 
contracting  parties  are  concerned. 

It  appeared  to  the  undersigned,  however,  that  the  Act  was  ultra  vires  because  it 
a^ected  the  public  property  of  Canada,  and  was  intended  to  interfere  with  the  obligation 
of  a  contract  to  which  the  Crown,  in  the  right  of  Canada,  is  a  party,  and  to  require  the 
Crown  to  accept  the  obligation  of  the  town  of  Stellarton  to  cary  out  the  contract 
existing  between  Her  Majesty  and  the  town  of  New  Glasgow. 

The  undersigned  therefore  caused  these  objections  to  be  brought  to  the  attention 
of  the  Attorney  General  of  Nova  Scotia  in  order  that  they  might  be  removed  by  amend- 
ment, and  the  undersigned  is  now  informed  that  by  an  Act  of  the  Provincial  Legislature 
which  received  assent  on  the  12th  of  February  last,  the  statute  in  question  has  been 
amendod  so  as  to  remove  these  provisions  which  relate  to  the  public  property  of  Canada 
and  the  contract  of  Her  Majesty. 

In  view  of  such  amendment  the  undersigned  recommends  that  the  power  of  dis- 
allowance be  not  exercised. 

The  undersigned  further  recommends  that  this  report  be  approved,  a  copy  of  the 
same  be  sent  to  the  Lieutenant-Governor  of  the  province  for  his  information. 


Respectfully  submitted, 


J.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NOVA  S.JOTIA,  57th  VICTORIA,  1894. 

4th  Session,  30th  General  Assembly. 

Report  of  the  Hon.  the  Minister  of  Justice,  ajyproved  hy  His  Excellency  the  Governor 
General  in  Council,  on  the  10th  January,  1895. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Act  passed  by 
the  legislature  of  the  province  of  Nova  Scotia,  in  the  57th  year  of  Her  Majesty's  reign 
(1894),  chapters  1  to  36,  38  to  115,  118  and  119  ;  received  by  the  Secretary  of  State 
for  Canada  on  the  25th  day  of  June,  1894  ;  and  he  is  of  opinion  that  they  are  unobjec- 
tionable and  may  be  left  to  their  operation. 

The  remaining  Acts,  viz.,  chapters  37,  116  and  117,  have  been  reserved  for  a 
separate  report. 

The  undersigned  also  recommends  that,  if  this  .  report  be  approved,  a  copy  of  the 
same,  with  a  copy  of  the  schedule  of  the  titles  of  the  Acts,  be  sent  to  the  Lieutenant- 
Governor  of  Nova  Scotia,  for  the  information  of  his  government. 

Respectfully  submitted, 

CHARLES  HIBBERT  TUPPER, 

Minister  o/"  Justice. 


Report  of  tlie  Hon.  the  Minister  of  Justice,  apjyroved  hy  His  Excellency  the  Governor 
General  in  Council,  on  the  10th  January,  1895. 

Department  of  Justice,  Ottawa,  24th  December,  1895. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  following  statutes 
of  the  province  of  Nova  Scotia,  passed  in  the  fifty-seventh  year  of  Her  Majesty's  reign 
(1894),  and  received  by  the  Secretary  of  State  for  Canada  on  25th  day  of  June,  1895  :  — 

Chapter  37. — "An  Act  to  consolidate  the  Acts  relating  to  the  Establishment  and 
Operation  of  a  Public  Ferry  between  Dartmouth  and  Halifax." 

Section  20  provides  that  any  person  who  shall  deface  or  injure  the  property  of  the 
commission  shall  be  liable  to  a  fine  or  to  imprisonment. 

Chapter  116.  —  "An  Act  to  incorporate  the  Central  Falmouth  Cemetery  Co." 

Section  20  enacts  that  any  person  who  shall  wilfully  destroy  or  injure  any  fence, 
gate  or  property  of  the  company,  shall  be  punished  by  a  fine. 

Chapter  117. — "An  Act  to  incorporate  St.  Andrews  Cemetery  Company  in  New 
Gairloch  in  the  county  of  Pictou." 

Section  18  contains  a  similar  provision  to  that  last  referred  to. 

With  regard  to  these  several  sections,  the  undersigned  observes  that  the  subject  of 
malicious  injury  to  property  appertains  to  criminal  law,  and  has  been  so  dealt  with 
under  the  Criminal  Code.  It  is  therefore  beyond  the  power  of  the  local  legislature  to 
constitute  the   malicious  injury  of  property,  either  general  or  as  regards  a  particular 
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class  of  property,  an  oflFence,  or  to  declare  what  shall  be  the  punishment  of  such  an 
oflFence.  The  undersigned  does  not  consider,  however,  that  any  great  harm  can  come 
from  leaving  these  statutes  to  their  operation,  because  the  question  as  to  the  validity 
of  these  sections  can  be  conveniently  determined  by  the  courts,  should  any  necessity 
arise  for  invoking  their  jurisdiction. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  sent  to  the 
Lieutenant-Governor  of  the  province  of  Nova  Scotia  for  the  information  of  his  govern- 
ment. 


Respectfully  submitted, 


CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 
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NOVA  SCOTIA,  .58th  VICTORIA,  1895. 

(1st  Session,  31st  General  Assembly.) 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  13th  day  of  November,  1895. 

Department  of  Justice,  Ottawa,  30th  October,  1895. 
To  His  Excellency  the  Governor  General  in  Council : — 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  province  of  Nova  Scotia,  in  the  58th  year  of  Her  Majesty's 
reign  (1895),  chapters  1  to  69,  71  to  94,  96  to  106,  109,  110,  112  to  116,  120  to  168, 
170  to  172,  received  by  the  Secretary  of  State  for  Canada  on  the  11th  day  of  September, 
1895  ;  and  he  is  of  the  opinion  that  they  are  unobjectionable,  and  may  be  left  to  their 
operation. 

The  remaining  Acts,  chapters  70,  95,  107,  108,  111,  117,  118,  119  and  169  are  the 
subject  of  a  separate  report. 

The  undersigned  recommends  that  if  this  report  be  appx-oved,  a  copy  of  the  same, 
with  a  copy  of  the  schedule  of  the  titles  of  the  Acts  be  sent  to  the  Lieutenant-Governor 
of  the  province  for  the  information  of  his  government. 

Respectfully  submitted, 

CHARLES    HIBBERT  TUPPER, 

Minister  of  Justice. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  tlie  ISth  day  of  November,  1895. 

Department  of  Justice,  Ottawa,  30th  October,  1895. 
To  His  Excellency  the  Governor  General  in  Council : — 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  following  statutes 
of  the  legislature  of  the  province  of  Nova  Scotia,  passed  in  the  58th  year  of  Her 
Majesty's  reign  (1895),  assented  to  in  March,  1895,  and  received  by  the  Secretary  of 
State  for  Canada  on  the  11th  day  of  September,  1895. 

Chapter  70. — "  An  Act  to  provide  for  supplying  the  town  of  Digby  with  water, 
and  to  enable  the  town  to  borrow  money  for  such  purpose." 

Under  section  2,  the  town  council  is  authorized  to  enter  upon  the  bed  of  any 
river,  lake  or  stream  whatsoever  in  the  county  of  Digby,  and  to  build  dams,  reservoirs 
or  other  works  wherever  necessary,  and  to  cause  the  water  to  overflow  the  land  border- 
ing on  such  river,  lake  or  stream,  and  to  take  such  quantities  of  water  thereform  as 
may  be  required  in  the  constructing,  building  or  repairing  of  any  dams  or  reservoirs. 

Chapter  95. — "An  Act  to  provide  for  supplying  the  Town  of  Westville  with 
water." 

Similar  powers  are  conferred  upon  the  town  council  by  section  2  of  this  Act. 
41 
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The  objections  to  which  under  "  The  British  North  America  Act,"  such  legislation 
is  subject,  and  the  limitations  within  which  it  may  have  eflPect,  have  been  already  several 
times  called  to  the  attention  of  your  Excellency  in  Council  by  the  undersigned,  and  his 
predecessor. 

The  question  of  provincial  right  to  the  waters  mentioned  in  these  sections  involving 
the  question  of  legislative  authority  with  regard  thereto,  has  been  referred  to  the  courts, 
and  is  at  present  awaiting  determination.  In  the  meantime  it  would  appear  that  no 
inconvenience  can  result  from  leaving  these  Acts  to  their  operation. 

Chap.  107. — "  An  Act  to  incorporate  the  Halifax  Electric  Tramway  Company 
(Limited)." 

Chap.  108. — "  An  Act  to  incorporate  the  Halifax  Auer  Light  Company  (Limited)." 

Chap.  in. — "An  Act  to  incorporate  the  North  Sydney  Mining  and  Transportation 
Company  (Limited)." 

Chap.  117. — "An  Act  to  incorporate  the  Longfellow  Sanitarium  Company 
(Limited)." 

Chap.  118. — "An  Act  to  incorporate  the  Dawson  Construction  Company 
(Limited)." 

Chap.  119. — "An  Act  to  incorporate  the  Greenfield  Mining  and  Development 
Company  (Limited)." 

Each  of  these  chapters  contains  a  section  stating  in  eflfect  that  aliens,  whether  resi- 
dent in  the  province  or  elsewhere,  may  be  shareholders,  directors,  or  officers  of  the 
respective  companies,  and  entitled  equally  with  British  subjects  to  all  rights  as  such 
shareholders,  directors  or  officers. 

The  undersigned  observes  that  exclusive  legislative  authority  with  regai'd  to  aliens 
has  been  committed  to  parliament,  and  that  the  provision  in  question  would  appear  to 
be  beyond  the  competence  of  the  provincial  legislature. 

Having  regard,  however,  to  the  law  of  the  province  as  it  stands,  and  the  fact  that 
the  coui-ts  might  conveniently  determine  any  question  which  might  arise  as  to  the 
capacity  of  aliens,  the  undersigned  does  not  consider  that  it  is  necessary  to  do  more 
than  state  the  objection  which  he  entertains  to  these  enactments. 

Chap.  169. — "  An  Act  to  incorporate  the  Middle  LaHave  Cemetery  Co.  (Limited)." 

Section  18  provides  that  any  person  who  shall  wilfully  destroy,  injure  or  carry 
away  any  fence,  monument,  mound,  embankment  or  other  description  of  property 
therein  mentioned,  shall  be  punished  by  a  fine  of  not  less  than  four  dollars,  nor  more 
than  forty  dollars,  or  may  be  committed  to  the  common  jail  for  a  term  not  exceeding 
sixty  days  according  to  the  nature  of  the  offence. 

This  provision  appears  to  relate  to  the  subject  of  criminal  law,  and  to  establish 
penalties  for  an  offence  which  is  already  punishable  under  the  Dominion  statutes.  It 
is  open  to  the  courts,  however,  to  give  effect  to  this  objection  at  the  instance  of  any 
person  who  may  be  prejudiced  by  the  enactment. 

The  undersigned  therefore  recommends  that  the  several  Acts  referred  to  in  this 
report  be  left  to  their  operation  and  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  Lieutenant-Governor  of  the  province  for  the  information  of  his  govern- 
ment. 


Respectfully  submitted. 


CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 


NEW  BRUNSWICK  LEGISLATION.  647 


I 


NEW  BRUNSWICK,  31st    VICTORIA,   1867-8. 

(3rd  Session — 22nd  General  Assembly.) 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council,  on  the  Jfth  of  July,  1868. 

Department  op  Justice,  Ottawa,  26th  June,  1868. 

With  refereace  to  the  Imperial  British  North  America  Act,  1867,  and  also  to  the 
Order  in  Council  of  the  9th  instant,  on  the  memorandum  of  the  undersigned,  relative 
to  the  course  to  be  pursued  with  respect  to  the  Acts  passed  by  the  provincial  legis- 
latures, the  undersigned  has  the  honour  to  report. 

That  he  considers  the  Acts  mentioned  in  the  annexed  schedule,  passed  by  the 
legislature  of  the  province  of  New  Brunswick,  in  the  first  session  thereof,  to  be  free 
from  objections  of  any  kind.  He,  therefore,  recommends  that  the  same  be  respectively 
left  to  their  operation. 

JOHN    A.    MACDONALD, 

SCHEDULE. 

Chapters  1  to  9,  11,  12,  14,  15,  17,  18,  19,  21  to  24,  27  to  30,  33  to  38,  40  to  53, 
58  to  61,  63,  64,  67  to  72. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  12th  September,  1868. 

Department  of  Justice,  Ottawa,  7th  September,  1868. 

The  undersigned  has  the  honour  to  report  that  after  full  consideration  he  is  of 
opinion  that  the  following  Acts,  passed  by  the  legislature  of  the  province  of  New 
Brunswick  at  its  last  session,    31st  Victoria,  should  be  left  to  their  operation. 

31st  Victoria,  chapters  13,  16,  20,  26,  31,  32,  37,  39,  54,  55,  62,  65,66. 

The  Acts  chapters  39,  54,  55  will,  of  course,  be  subject  to  legislation  by  the  par- 
liament of  Canada,  relating  to  navigation. 

All  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 
4U 
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Repcyrt  of  the  Hon.   tlie  Minister   of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  18th  September,  1868. 

Department  of  Justice,  Ottawa,  16th  September,  1868. 

The  undersigned  after  full  consideration  has  the  honour  to  report  that,  in  his 
opinion,  the  following  Acts  passed  by  the  legislature  of  the  province  of  New  Bruns- 
wick at  its  last  session,  31st  Victoria,  should  be  left  to  their  operation  : — 

Chap.  10. — "An  Act  to  authorize  the  Town  of  Woodstock  to  aid  fui'ther  in  the 
construction  of  the  Woodstock  Railway,  and  to  authorize  the  Woodstock  Railway 
Company  to  give  security  therefor." 

Chap.  57. — "  An  Act  to  extend  the  time  for  building  the  Albert  Railway." 

With  respect  to  the  latter  Act  the  undersigned  thinks  it  necessary  to  call  the 
attention  of  your  Excellency  to  the  fact  that  the  Albert  Railway  is  one  of  those  to 
which  a  subsidy  was  granted  by  the  27th  Vic,  chap.  3,  of  New  Brunswick, 

{See  Statutes  of  New  Brunswick,  32nd  Victoria,  chap.  57,  1869.) 

This  subsidy  is  a  liability  of  the  province  for  which,  under  the  Union  Act  the 
Dominion  must  provide.  It  is,  however,  clear  that  only  those  liabilities  that  existed  at 
the  time  of  the  union  are  to  be  met  by  the  general  government,  and  that  the  obligation 
to  pay  the  subsidy  cannot  be  extended  by  the  provincial  legislature,  by  any  legislation 
since  that  time. 

The  attention  of  the  provincial  government  should  be  called  to  this,  so  that  they 
may,  should  they  deem  it  expedient,  submit  a  measure  to  the  provincial  legislature 
granting  a  subsidy  to  the  railway,  if  commenced  and  completed  under  the  Act  in 
question. 

JOHN  A.  MACDONALD. 


Report  oj  the  Hon.  tJie  Minister  of  Jtistice,  approved  by  His  Excellency  tlie  Governor 
General  in  Council  on  tlie  18th  September,  1868. 

Department  of  Justice,  Ottawa,  16th  September,  1868. 

In  i-eference  to  the  following  Acts  passed  by  the  legislature  of  the  province  of 
New  Brunswick  at  its  last  session,  31st  Victoria,  the  undersigned  has  the  honour  to 
report  as  follows  : — 

Chap.  25. — "  An  xVct  to  exempt  the  homesteads  of  families  from  levy  or  sale  on 
execution." 

The  9th  section  of  this  Act  is  objectionable,  inasmuch  as  it  declares  that  a  fradu- 
lent  violation  of  an  oath  taken  by  an  appraiser  shall  be  a  felony,  punishable  as  for  wilful 
and  corrupt  perjury. 

(The  9th  section  of  this  Act  repealed  by  statute  of  Neto  Brunstcick,  S2nd  Victoria, 
chap.  18,  1869.) 

This  is  legislation  respecting  the  criminal  law,  which  appertains  solely  to  the 
parliament  of  the  Dominion,  and  the  undersigned  recommends  that  the  attention  of  the 
government  of  New  Brunswick  be  called  to  the  clause,  suggesting  that  it  should  be 
repealed  next  session,  and  no  action  be  taken  upon  it  meanwhile. 

Chap.  56. — "  An  Act  relating  to  the  Central  Bank  of  New  Brunswick." 

This  Act  appears  to  be  objectionable,  inasmuch  as  it  relates  to  banking  and  the 
issue  of  paper  money,  and  should  have  emanated  from  the  general  parliament.  The 
attention  of  th^  provincial  government  is  invited  to  this  Act.  * 

(Repealed  by  statute  of  New  Brunsurick,  S2nd  Victoria,  c/iap.  27,  1869.) 

All  which,  kc. 

JOHN  A.  MACDONALD. 


31  VICTORIA,  1867-8 
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On  the  despatch  of  the  Lieutenant-Governor  of  New  Brunswick,  1st  of  April, 
1868,  transmitting  an  Act  relating  to  presentation  to  parishes  in  the  city  and  county  of 
St.  John,  and  county  of  Westmoreland,  in  the  province  of  New  Brunswick,  which  had 
been  reserved  for  the  assent  of  the  Governor  General,  the  Minister  of  Justice  reported 
on  the  19th  of  July,  1869  as  follows  : 

"  This  Act  having  been  largely  petitioned  against  by  the  clergy  and  laity  of  the 
Church  of  England  in  New  Brunswick,  it  has  been  thought  advisable  to  allow  the  year 
to  expire  within  which  a  reserved  bill  must  be  assented  to,  if  assented  to  at  all.  That 
year  has  expired  and  the  Acts  falls  to  the  ground.  The  legislature  of  New  Brunswick 
has  since  passed  a  General  Act  relating  to  presentations  to  rectories,  32  Vic,  chap. 
6,  1869. 

The  despatch  containing  the  reserved  Act  in  question,  together  with  all  the  peti- 
tions against  it  should  be  returned  to  the  Secretary  of  State  for  the  provinces,  to  be 
put  on  file  there. 


JOHN  A.  MACDONALD. 
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NEW  BRUNSWICK,  32nd  VICTORIA,  1869. 

(4th  Session — 22nd  General  Assembly.) 

Repoi't  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  17th  August,  1869. 

Department  of  Justice,  Ottawa,  r2th  August,  1869. 

"With  reference  to  the  Imperial  British  North  America  Act,  1867,  and  also  to  the 
Order  in  Council  of  the  9th  June,  1868,  on  the  memorandun  of  the  undersigned, 
relative  to  the  course  to  be  pursued  with  respect  to  the  Acts  passed  by  the  provincial 
legislatures,  the  undersigned  has  the  honour  to  report : 

That  he  considers  the  Acts  mentioned  in  the  annexed  schedule,  passed  by  the 
legislature  of  the  province  of  New  Brunswick  in  the  fourth  session  of  the  twenty- 
second  general  assembly  thereof  (being  the  second  session  since  the  passing  of  the 
British  North  America  Act,  1867)  to  be  free  from  objection  of  any  kind.  He,  therefore, 
recommends  that  the  same  be  Idft  to  their  operation. 

schedule. 

Chapters  1,  2,  4,  7,  8,  10,  12,  13,  14,  16  to  33,  35  to  53,  55  to  68,  70  to  79,  81  to 
85,  87  to  91. 

JOHN  A.  MACDONALD. 


Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  20th  August,  1869. 

Department  op  Justice,  Ottawa,  14th  August,  1869. 

The  undersigned,  to  whom  was  referred  the  bill  reserved  by  the  Lieutenant-Gov- 
ernor of  New  Brunewick,  on  the  21st  of  April,  1869,  intituled  : 

"  A  bill  relating  to  the  appointment  of  Justices  of  the  Peace  in  the  several  Counties 
of  the  Province,"  chap.  92,  of  Acts  of  1870,  begs  leave  to  report :  * 

That  he  has  carefully  considered  the  provisions  of  the  said  bill,  and  that  he  is  of 
opinion  that  it  is  M-ithin  the  jurisdiction  of  the  legislature  of  New  Brunswick,  and  that 
it  is  unobjectionable.  He,  therefore,  recommends  that  your  Excellency  do  give  your 
ssent  thereto. 

All  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 

Order  in  Council  giving  assent  to  the  Act  above  mentioned  jmblished,  in  Canada 
Gazette  on  tlie  4th  day  of  December,  1869.      Vol.  I  J  I.,  No.  2S,  j)age  386. 
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Petition  of  certain  Inhabitants  of  the  City  of  St.  John. 

To  His  Excellency  the  Right  Hon.  Sir  John  Young,  Baronet,  K.C.B..  K.C.M.G.,  (i'c.,d'c., 
Governor  General  of  the  Dominion  of  Canada,  <£rc.,  &c.  , 

The  petition  of  the  undersigned  humbly  showeth  : 

That  the  European  and  North  American  Railway,  for  extension  from  St.  John 
westwai'd,  was  incorporated  by  Act  of  the  General  Assembly  of  the  province  of  New 
Brunswick,  in  the  year  1864. 

That  the  requirement  of  the  Act  incorporating  the  said  company  not  having  been 
violated,  your  petitioners  claim  that  they  were  released  and  discharged  from  all  liability, 
and  in  consequence,  refused  to  pay  the  assessments  made,  from  time  to  time,  upon  the 
stock  of  the  said  company. 

That  the  directors  of  the  said  company  being  advised  that  the  payment  of  the  said 
subscriptions  could  not  be  enforced  by  process  of  law,  made  application  to  the  local 
legislature  of  this  province,  at  its  last  session,  for  an  Act  to  legalize  their  proceedings, 
and  enable  them  to  enforce  payment  of  such  subscriptions. 

That  a  rule  of  both  Hou.ses  of  the  legislature  requires  that  notices  of  bills  intended 
to  be  brought  before  the  House,  should  Ije  first  published,  a  copy  of  which  rule  is  hereto 
attached,  "A." 

That  the  26th  rule  of  the  House,  published  in  the  Royal  Gazette  of  this  province, 
states  that  no  bill  of  a  private  nature  shall  be  received  by  the  House  after  the  four- 
teenth day  from  the  opening  of  the  session,  both  inclusive. 

That  the  House  met  on  the  4th  March  last,  an;l  in  defiance  and  contradiction  of 
this  rule,  the  Act  before  referred  to,  and  hereto  annexed,  was  introduced  on  the  30th 
March  last. 

That  the  said  Act  was,  in  its  nature,  both  local  and  private,  and  was  in  amend- 
ment of  a  former  Act. 

That  no  notice  of  any  description  was  ever  published,  as  required  by  the  said  rule 
of  the  said  legislature,  and  the  first  intimation  your  petitioners  had  of  the  existence  of 
the  said  Act,  was  a  telegraphic  despatch  in  the  St.  John  evening  Globe,  of  the  19th 
April,  inst.,  stating  that  "a  bill  to  compel  subscribers  to  stock  in  the  European  and 
and  North  American  Railway  to  pay  up  "  had  passed  both  branches  of  the  legislature. 

That  your  petitioners  believe  that  the  application  for  such  bill  was  never  sanc- 
tioned at  any  meeting  of  the  stockholders  of  the  said  company,  nor  was  there  any  meet- 
ing of  stockholders  called  to  consider  the  subject. 

That  said  bill  was  introduced  in  the  House  of  Assembly  by  Mr.  Needham,  member 
for  York  County,  on  the  30th  March  inst.,  and  then  read  ;  that  the  second  reading 
was  on  the  following  day  ;  and  on  the  1st  April,  inst.,  it  was  referred  to  a  committee 
composed  of  Mr.  Needham,  Mr.  Hibbard,  member  for  Charlotte,  and  Mr.  Flewelling, 
member  for  King's  County. 

That  the  said  bill  passed  both  Houses  of  the  legislature  on  the  17th  of  April  instant. 

That  youi-  petitioners  have  procured  from  the  clerk  of  the  House  of  Assembly,  a 
copy  of  the  said  bill,  which  is  hereunto  annexed,  and  to  which  your  petitioners  beg  to 
refer  your  Excellency. 

Your  petitioners  believe  that  if  the  said  bill  become  law,  a  most  dangerous  prece- 
dent of  ex  post  facto  legislation  will  be  established,  and  your  petitioners  will  be  deprived 
of  their  rights  without  a  hearing. 

That  if  your  petitioners  had  received  any  notice  of  the  said  bill,  or  been  aware  that 
the  same  was  before  the  House  of  Assembly,  they  would  have  opposed  it  most  strenuously. 

Your  petitioners  therefore  humbly  pray  that  your  Excellency  will  disallow  the  said 
bill,  which  your  petitioners  regard  as  unconstitutional  and  unjust,  and  as  an  invasion  of 
private  rights,  and  as  an  attempt  on  the  part  of  the  said  directors  of  the  said  company 
to  deprive  them  of  their  legal  rights. 

And  your  petitioners,  as  in  duty  bound,  will  ever  pray. 

Geo.  Cakville,  J. P., 

Z.  Ring,  J. P.,  and  12  others. 
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Petition  of  Millotmiers,  d;c.,  on  West  Musquash  River. 

To  His  Excellency  the  Right  Honourable  Sir  John  Young,  Baronet,   G.C.B.,  G.C.M.G. 
&c.,  dhc,  d'c,  Governor  General  of  the  Dominion  of  Canada. 

The  petition  of  certain  millowners  and  owners  and  lessees,  and  licensees  of  land  on 
the  West  Musquash  River,  in  the  parish  of  Lancaster,  in  the  city  and  county  of  Saint 
John,  and  province  of  New  Brunswick,  humbly  showeth  : 

That  by  the  first  section  of  an  Act  passed  at  the  last  session  of  the  legislature  of 
New  Brunswick,  intituled  :  "  An  Act  to  incorporate  the  Musquash  River  Stream  Driving 
Company,"  one  Charles  F.  Clinch,  and  one  Samuel  R.  Clinch,  were  created  a  corporation 
"  for  the  purpose  of  clearing  out  and  building  dams  on  the  West  Musquash  River,  from 
the  mill  at  the  head  of  tide-water,  in  the  parish  of  Lancaster,  on  the  said  river,  to  the 
headwaters  of  the  same,  including  all  its  branches,  to  facilitate  the  driving  of  logs  and 
timber  thereon." 

That  by  the  second  section  of  said  Act,  the  said  Charles  F.  Clinch  and  Samuel  R. 
Clinch  "  have  ])Owers  to  enter  in  and  occupy  for  that  purpose,  any  lands  bordering  on 
said  river,  its  lakes  or  any  of  its  branches  within  the  limits  before  defined,  as  shall  be 
necessary  for  constructing  sluices,  building  dams  and  making  other  improvements  which 
may  be  required  to  facilitate  the  driving  of  logs  and  timber  thereon,  doing  no  unneces- 
sary damage  thereto  ;  and  the  said  Charles  F.  Clinch  and  Samuel  R.  Clinch  shall  be 
liable  for  all  damages  sustained  by  the  taking  of  any  land  necessary  to  be  taken  and  used 
for  the  purposes  of  the  said  Act,  or  for  any  damage  arising  from  the  operations  under 
the  said  Act. 

That  by  the  third  section  of  the  said  Act,  the  said  Charles  F.  Clinch  and  Samuel 
R.  Clinch,  are  "authorized  to  demand  and  receive  tolls  of  and  from  all  persons,  owners 
of  logs,  timber  and  other  lumber  passing  along  said  river,  as  follows  :  For  every  thousand 
superficial  feet  of  logs,  timber  and  other  lumber  passing  through  the  dam,  to  be  built 
at  Log  Falls,  twenty-five  cents ;  for  every  thousand  feet  of  logs,  timber  and  other 
lumber  passsing  through  the  dam,  and  other  improvements  at  and  on  the  outlet  of  Sher- 
wood Lake,  fifty  cents  ;  for  every  thousand  superficial  feet  of  logs,  timber  and  other 
lumber  passing  through  the  dam,  to  be  built  on  Queen's  Lake  stream  near  its  outlet,  at 
the  head  of  Sherwood  Lake,  seventy-five  cents,  and  proportionate  rates  for  every  other 
dam  that  may  be  built  by  the  said  Charles  F.  Clinch  and  Samuel  R.  Clinch,  and  deemed 
absolutely  necessary  for  the  purpose  of  driving  logs  on  the  said  river  or  any  of  its 
branches." 

That  by  the  fourth  section  of  the  said  Act,  the  said  Charles  F.  Clinch  and  Samuel 
R.  Clinch  "  shall  have  a  lien  on  all  logs  and  timber  passing  through  such  portion  of  the 
river  as  may  be  improved  under  the  provisions  of  the  said  Act,  for  the  payment  of  all  tolls 
assessed ;  and  in  case  of  refusal  or  neglect  to  pay,  so  much  of  said  logs  or  timber  of 
each  owner  thereof  so  neglecting  or  refusing,  as  may  be  necessary  to  meet  such  assess- 
ment with  the  expenses,  may  be  sold  by  the  said  Charles  F.  Clinch  and  Samuel  R.  Clinch, 
to  pay  the  same,  after  having  given  ten  days'  notice  thereof,  and  the  surplus,  if  any, 
to  be  returned  to  the  party." 

That  by  the  fifth  section  of  the  said  Act  it  is  provided  that,  "incase  the  said 
Charles  F.  Clinch  and  Samuel  R.  Clinch,  shall  fail  to  expend  within  one  year  from  the 
passing  of  the  said  Act  for  the  purpose  of  improving  the  said  river  or  its  branches,  a 
sum  not  less  than  three  thousand  dollars,  then  the  said  Act  to  become  null  and  void." 

That  by  a  joint  rule  of  both  branches  of  the  legislature,  adopted  at  the  session 
of  1864,  it  is  provided:  "That  no  bill  of  a  private  or  local  nature,  or  bill  making 
amendments  of  a  like  nature  to  any  former  Act,  shall  be  received  by  the  House,  unless 
a  notice  specifying  the  several  objects  desired  to  be  obtained  h;is  been  published  four 
successive  weeks  previous  to  the  meeting  of  the  legislature,  or  to  the  introduction  of 
the  bill,  in  some  one  of  the  newspapers  publisheil  in  the  city  or  county  interested  in 
the  measure,  or  in  the  locality  where  the  parties  aflfected  reside,  and  when  no  newspaper 
is  pul)lished  in  either  of  the  localities,  then  in  some  newspaper  published  in  the  nearest 
adjoining  county,  or  in  the  Roi/al  Gazette,"  as  may  be  seen  by  reference  to  a  copy  of  the 
Rni/al  Gazette  of  New  Brunswick. 
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That  the  said  bill  was  introduced  into  the  House  of  Assembly  of  the  province  of 
New  Brunswick,  on  the  27th  day  of  March  last,  when  the  rule  prepared  by  the  said 
joint  committee,  requiring  bills  of  a  private  or  local  nature  to  be  published  in  some  news- 
paper was  suspended,  for  the  purpose  of  the  said  bill,  as  may  be  seen  by  reference  to 
the  Journals  of  the  House  of  Assembly,  page  82. 

That  your  petitioners  being  millowners  or  lessees  or  licensees  of  land  on  the  West 
Musquash  River,  in  the  said  parish  of  Lancaster,  are  seriously  affected  by  the  said  Act, 
yet  they  were  wholly  ignorant  of  any  intention  to  introduce  the  same,  or  of  the  nature 
of  it,  the  necessary  publication  never  having  been  made,  and  were  therefore  prevented 
from  petitioning  against  the  passage  of  the  said  bill. 

That  your  petitioners  object  to  the  provisions  of  the  said  Act,  because  that  it  gives 
to  the  Messrs.  Clinch,  an  entire  monopoly  of  the  lumbering  upon  the  said  river,  and 
renders  the  mill  property  and  timber  lands  of  your  petitioners  quite  valueless. 

That  the  tolls  fixed  in  and  by  the  said  Act  are  ruinously  high. 

That  logs  are  now,  and  have  long  been  driven  from  the  Sherwood  Lake  to  the  head 
of  tide- water,  for  the  sum  of  twenty-five  cents  per  thousand  superficial  feet,  while  by  the 
Act  in  question  the  Messrs.  Clinch  are  empowered  to  exact  a  toll  of  twenty-five  cents 
per  thousand  feet  on  all  lumber  passing  Logs  Falls,  situate  between  Sherwood  Lake  and 
the  head  of  tide-water,  and  a  further  toll  of  fifty  cents  per  thousand  feet  on  all  lumber 
passing  through  the  dam  at  the  Sherwood  Lake  making  in  all  seventy-five  cents  per  thou- 
sand feet,  thereby  increasing  the  cost  of  driving  log  from  Sherwood  Lake  fourfold,  or 
in  other  words,  from  twenty-five  cents  to  one  dollar  per  thousand  feet. 

That  the  tolls  on  logs  driven  from  Queen's  Lake  to  the  head  of  tide-water  will 
under  the  Act,  amount  to  one  dollar  and  fifty  cents,  an  amount,  in  itself,  double  the  cost 
of  driving  logs  at  the  present  time  from  Queen's  Lake  to  tidewater. 

That  in  addition  to  the  above  rates  of  toll,  the  Messrs.  Clinch  are  authorized  to 
charge  proportionate  rates  for  every  other  dam  that  may  be  built  by  them. 

That  the  river  below  Sherwood  Lake  has  been  driven  for  more  than  forty  years  and 
that  Sherwood  Lake  has  been  driven  from  for  twenty  years. 

That  Justus  E,  Knight,  one  of  your  petitioners,  has  driven  down  the  said  river 
from  two  to  three  millions  feet  of  lumber  annually  for  the  past  nine  years. 

That  while  the  Messrs.  Clinch  are  required  to  expend,  in  improvements,  the  sum  of 
three  thousand  dollars,  the  receipts  from  tolls  under  said  Act  will  be  enormous. 

That  within  two  years,  four  million  feet  of  lumber  can  come  into  the  said  river 
below  Sherwood  Lake  which,  at  twenty-five  cents  per  thousand  feet,  will  yield  one 
thousand  dollars. 

That  within  the  same  period  eight  million  feet  of  lumber  can  come  into  the  said 
river  from  Sherwood  Lake  which,  at  fifty  cents  toll  at  Sherwood  Lake  and  twenty-five 
cents  toll  at  Log  Falls,  will  yield  six  thousand  dollars. 

That  the  country  above  Sherwood  Lake  is  an  extensive  country,  capable  of  yield- 
ing, during  the  time  that  the  proposed  improvements  must  last,  say  ten  years,  from 
twenty  to  thirty  million  feet  of  lumber,  which,  basing  the  calculation  upon  the  lowest 
estimate  would  yield  thirty  thousand  dollars,  and  this  amount  is  liable  to  be  largely 
increased  by  the  tolls  in  respect  of  such  other  dams  as  the  Messrs.  Clinch  may  deem  it 
necessary  to  build. 

That  the  said  Act,  besides  authorizing  imposition  of  extravagant  and  ruinous  tolls, 
does  not  provide  proper  safeguards  for  the  efficient  maintenance,  by  the  Messrs.  Clinch, 
of  the  dams  which  they  are  empowered  to  make,  while  it  gives  them  full  powers  over 
the  land  and  milling  rights  of  your  petitioners. 

That  Justus  E,  Knight,  one  of  your  petitioners,  has  just  erected  a  large  mill  on  the 
river  below  the  head  of  tide-water,  with  the  expectation  of  getting  a  supply  of  lumber 
out  of  the  said  river  upon  fair  and  equal  terms  with  others,  which  mill  will  be  rendered 
almost  wholly,  if  not  entirely,  valueless  if  the  said  Act  be  not  disallowed. 

That  the  rest  of  your  petitioners  are  either  interested  in  mills  on  the  east  and  west 
branches  of  the  Musquash  River,  dependent  for  their  supply  of  lumVjer  upon  the  said 
Musquash,  West  Branch,  in  whole,  or  in   part,  as  owners,  lessees  or  licensees   of  lands 
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on,  the  said  West  Musquash,  whose  rights  must  be  largely  derogated  from,  if  the  sale 
Act  be  not  disallowed. 

Your  petitioners,  therefore,  humbly  pray  that  your  Excellency  will  be  pleased  to'' 
disallow  the  said  Act  of  the  legislature  of  the  province  of  New  Brunswick,  intituled : 
"  An  Act  to  incorporate  the  Musquash  River  Stream  Driving  Company." 

And,  as  in  duty  bound,  will  ever  pray,  cfec. 

JUSTUS  E.  KNIGHT,  FRANCIS  WOODS, 

JAMES  DONNOLLY,  ADAM  WOODS, 

ROBERT  DONNOLLY,  JOHN  ARMSTRONG. 


Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Excellency  the  Governc 
General  in  Cov^ncil  on  the  9th  November,  1869. 

Department  op  Justice,  Ottawa,  4th  November,  1869. 

The  undersigned  has  the  honour  to  report  that  after  full  consideration,  he  is  of 
opinion  that  the  following  Acts  passed  by  the  legislature  of  the  province  of  New 
Brunswick  in  the  fourth  session  of  the  twenty-second  General  Assembly  thereof  (being 
the  second  session  since  the  passing  of  the  British  North  America  Act,  1867,)  should, 
in  addition  to  those  mentioned  in  his  report  of  the  12th  August  last,  be  left  to  their 
operation,  viz.  : — 

Chapter  6,  intituled  :  "  An  Act  relating  to  presentations  to  Rectories  of  the  Church 
of  England  in  the  Province  of  New  Brunswick." 

Chapter  9,  intituled  :  "  An  Act  relating  to  Lunacy." 

Chapter  11,  intituled:  "An  Act  to  repeal  sec.  29  of  part  1,  title  4,  cap.  40,  of 
the  Revised  Statutes  of  the  Post  Office." 

Chapter  15,  intituled  :  "  An  Act  to  repeal  cap.  39,  title  3,  of  the  Revised  Statutes, 
intituled  :  'of  Desertion  from  Her  Majesty's  Forces.'" 

Chapter  34.  "  An  Act  to  alter  and  amend  the  Act  18th  Yij  ap.  24,  intituled: 
'  An  Act  relating  to  Jurors.'  " 

Chapter  54,  intituled  :  "  An  Act  to  amend  an  Act  intituled  :  '  An  Act  to  incor- 
porate the  European  and  North  American  Railway  Company,  for  extension  from  St. 
John,  westward.'  " 

Chapter  69,  intituled  :   "An  Act  to  amend  the  Law  relating  to  the  weight  of  Oats." 

Chapter  80.  intituled  :  An  Act  to  protect  Butter  and  Cheese  Manufacturers." 

Chapter  76,  intituled  :  "  An  Act  to  incorpoi'ate  the  Musquash  River  Stream  Driv- 
ing Company." 

Chapter  3,  intituled :  "  An  Act  in  amendment  of  the  Act  of  Assembly,  24  Vic,, 
chap.  30,  relating   to  the  Police  Force  in  the  City  of  St.  Jolin," 

The  undersigned,  whilst  recommending  that  the  last  mentioned  Act  be  left  to  its 
operation,  it  being  a  beneficial  one,  would,  at  the  same  time,  desire  to  call  the  attention 
of  the  government  of  New  Brunswick  to  its  terms,  in  order  that  they  may  consider 
whether  it  may  not  be  held  by  the  courts  to  be  a  measure  attecting  criminal  procedure, 
in  which  cfise  it  would  be  beyond  the  jurisdiction  of  the  pi-ovincial  legislature  by  the 
terms  of  the  "British  North  America  Act,  1867,  section  91,  paragraph  27. 

He  would  also  beg  leave  to  point  out  that  there  seems  to  be  a  necessity  for  an 
amendment  of  the  Act  in  so  far  as  the  words  "guilty  under"  are  concerned;  as  it 
stands,  a  party  is  declared  guilty  without  charge,  trial  or  hearing.  If  the  words  are 
to  be  construed  as  "  guilty  after  conviction  "  the  provision  would  seem  to  be  nugatory. 

All  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 
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Report  of  the  Hon.  the  Minister  of  Justice,  ajyproved  by  His  Excellency  the    Governor 
General  in  Council,  on  the  30th  November,  1869. 

Department  of  Justice,  Ottawa,  26th  November  1869. 

The  undersigned  has  the  honour  to  report  to  your  Excellency  that  a  bill  relating 
to  marriage  licenses  (chap.  93  of  Acts  of  1870),  was  passed  by  the  Legislative  Council 
and  Assembly  of  the  province  of  New  Brunswick  during  its  last  session,  and  reserved 
by  the  Lieutenant-Governor  for  your  Excellency's  assent.     The  Act  is  as  follows  :  — 

"  Be  it  enacted  by  the  Lieutenant-Governor,  Legislative  Council  and  Assembly, 
as  follows  : — 

"1.  That  all  marriage  licenses  issued  and  signed  by  any  lieutenant-governor 
or  administrator  of  the  government  of  this  province  since  the  first  day  of  May,  one 
thousand  eight  hundred  and  fifty -four,  by  virtue  of  his  office,  and  all  marriage  licenses 
signed  by  any  deputy  governor  since  the  first  day  of  July,  one  thousand  eight  hundred 
and  sixty-seven,  shall  be  deemed  as  valid  and  effectual  as  though  he  had  been  specially 
authorized  by  Act  of  the  legislature  of  this  province  to  sign  the  same. 

"  2.  That  from  and  after  the  passing  of  this  Act,  all  marriage  licenses  shall  be 
issued  from  the  office  of  the  Provincial  Secretary,  under  the  hand  and  seal  of  the 
Lieutenant-Governor,  or  of  the  person  administering  the  government  of  this  province 
for  the  time  being." 

This  bill  raises  the  question  which  has  been  already  mooted  in  the  other  provinces 
of  the  Dominion,  as  to  where  the  authority  to  issue  marriage  licenses  since  the  British 
North  America  Act,  1867,  came  into  force,  rests.  Up  to  that  time  the  power  was 
vested  in  the  governors  of  the  several  provinces,  as  ordinary. 

(See  Stokes  on  Colonies,  pages  1^9  and  18 Jf. 

Express  power  to  issue  marriage  licenses  seems  to  have  been  given  in  every  com- 
mission of  every  governor  general  of  Canada,  or  in  the  instructions  accompanying  such 
commission. 

In  the  instructions  addressed  to  the  Hon.  James  Murray,  as  captain  gei^eral  and 
governor  in  chief  of  the  province  of  Quebec,  dated  7th  December,  1763,  (the  first 
governor  after  the  conquest,)  it  is  provided,  in  the  27th  paragraph,  as  follows  : — 

"  And,  to  the  end  that  the  exclusive  jurisdiction  of  the  Lord  Bishop  of  London 
may  take  place  in  our  province,  under  your  government,  as  far  as  conveniently  may  be, 
we  do  think  fit  that  you  do  give  all  countenance  and  encouragement  to  the  marriage, 
and  probate  of  wills,  which  we  have  reserved  to  our  governor  and  our  commander  in 
chief  of  our  said  province  for  the  time  being." 

All  subsequent  commissions  or  instructions  seem  to  contain  the  same  power. 

By  the  Marriage  Act  in  Upper  Canada,  Con.  Stat,  of  U.  C,  cap.  72,  it  is  enacted 
that  no  clergyman  shall  celebrate  marriage  unless  duly  authorized  so  to  do  by  license 
under  the  hand  and  seal  of  the  governor,  or  by  the  publication  of  banns. 

In  Lower  Canada  no  express  power  was  given  to  the  governor  by  statute,  but  in 
the  Act  relating  to  the  registration  of  marriages.  Con.  Stat.  Lower  Canada,  cap.  20,  it 
is  provided  that  "in  the  entry  of  a  marriage  in  the  registry,  it  shall,  among  other  things, 
be  specified  whether  the  parties  were  married  after  the  publication  of  banns,  or  by  dis- 
pensation or  license. 

In  the  Revised  Statutes  of  Nova  Scotia,  cap.  120,  it  is  provided  that  "no  person 
shall  officiate  in  the  solemnization  of  marriage  unless  on  public  notice  or  on  license,  and 
that  the  governor  may,  from  time  to  time,  sign  and  seal  marriage  licenses  and  deposit 
the  same  with  the  provincial  secretary,  &c." 

In  the  Revised  Statutes  of  New  Brunswick,  cap.  106,  it  is  provided,  that  "Christian 
ministers  may  solemnize  marriage  by  license  or  by  publication  of  banns,  and  the  Governor 
in  Council  may  appoint  persons  in  every  county  to  issue  marriage  licenses." 
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The  undersigned  is  of  opinion  that  none  of  these  statutes  can  be  held  as  conferrir 
any  new  power  upon  the  govel•no^s  ;  but  that  marriage  licenses  were  issued  by  them  bj 
virtue  of  their  commissions  and  as  ordinary,  having  jurisdiction  as  such  directly  for  the 
Crown. 

By  the  British   North   America  Act,  1867,   exclusive  power  of  legislation  as  to' 
"marriage  and  divorce"  is  given  to  the    Parliament    of    the  Dominion  by  sec.    91, 
paragraph  26  ;  and   by   sec.    92,   paragraph   12,  the  legislatures  of  the  provinces  have 
exclusive  powers  of  legislation  respecting  the  "  solemnization  of  marriage." 

The  commission  of  Lord  Monck,  the  first  governor  general  of  the  Dominion,  in 
its  7th  paragraph,  empower  him  to  exercise  all  such  power  as  the  Queen  may  be  entitled 
to  exercise  within  the  Dominion,  in  respect  of  granting  licenses  for  marriages,  &c.,  and 
the  same  power  is  contained  in  the  commission  to  your  Excellency. 

Two  questions  now  arise,  viz.  : 

1.  Whether  the  authority  to  issue  marriage  licenses  is  vested  in  your  Excellency 
as  governor  General,  under  Her  Majesty's  commission,  or  in  the  lieutenant  governors 
of  the  several  provinces. 

2.  Whether  the  power  of  legislation  respecting  the  publication  of  banns,  or  the 
issue  of  licenses,  rests  with  the  general  or  local  legislatures. 

As  to  the  first  point  the  undersigned  is  of  opinion  that  the  power  rests  with  the 
governor  general,  under  his  commission,  and  not  with  lieutenant-governors.  They 
do  not  hold  their  appointment  directly  from  the  Queen,  but  are  appointed  by  the 
Governor  General  in  Council  pursuant  to  the  58th  section  of  the  Act.  Their  powers 
are  simply  those  confered  upon  them  by  the  statute,  and  they  have  no  right  to  deal  with 
matters  of  prerogative  as  representatives  of  the  sovereign. 

The  second  question  as  to  where  the  power  of  legislation  on  the  subject  rests,  has 
excited  much  interest  in  Canada,  and  conflicting  opinions  exist  with  respect  to  it. 

The  power  given  to  the  local  legislature  to  legislate  on  the  solemnization  of  marriage 
was,  it  is  understood,  inserted  in  the  Act  at  the  instance  of  the  representatives 
of  Lower  Canada,  who,  as  Roman  Catholics  desired  to  guard  against  the  passage  of  an 
Act  legalizing  civil  marriage  without  the  intervention  of  a  clergyman,  and  the  perform- 
ance of  the  religious  rite.  They  therefore  desired  that  the  legislature  of  each  pro- 
vince should  deal  with  this  portion  of  the  law  of  marriage.  The  Act  must,  however, 
of  course,  be  construed  according  to  its  terms,  and  not  according  to  the  assumed  inten- 
tion of  its  framers. 

The  undersigned  is  of  opinion  that  the  right  to  legislate  respecting  the  authority 
to  marry,  whether  by  publication  of  banns,  by  license  or  by  episcopal  dispensation,  is 
part  of  the  general  law  of  marriage,  respecting  which  the  Parliament  of  Canada  has 
exclusive  jurisdiction. 

The  publication  of  banns  or  the  license  (as  the  case  may  be)  is  no  part  of  the 
solemnization,  it  is  merely  the  authority  to  solemnize.  The  solemnization  is  not  com- 
menced by  the  issue  of  the  license  or  the  publication  of  the  banns  ;  all  the  English 
Marriage  Acts  treat  the  authority,  and  the  solemnization  under  the  authority,  as  quite 
different  matters.  Thus,  it  is  provided  in  the  4th  Geo.  IV.,  chap.  76,  sections  9  and  19, 
that,  "  whenever  a  marriage  shall  not  be  had  within  three  months  after  the  publication 
of  banns,  or  the  granting  of  licence,  no  minister  shall  proceed  to  the  solemnization  of 
such  marriage  until  a  new  license  shall  have  been  obtained,  or  a  new  publication  of 
banns  had,"  and  by  the  21st  section  the  solemnization  of  marriage  without  due 
publication  of  banns  or  license  of  marriage,  is  made  a  felony. 

In  order  to  convict  a  pei-son  under  this  clause,  it  must  be  alleged  and  proved  that 
the  .solemnization  was  not  only  commenced  but  completed  ;  and  if  the  license  or  banns 
were  a  necessary  portion  of  the  solemnization,  the  offence  would  never  be  completed 
without  them.  The  subsequent  Marriage  Acts  seem  to  draw  the  same  distinction 
between  the  authority  and  the  solemnization. 

The  undersigned  is,  therefore,  of  opinion  that  this  reserved  Act  is  beyond  the 
jurisdiction  of  the  local  legislature,  and  should  not  receive  the  sissent  of  your 
Excellency. 
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As  the  subject  is  one  of  the  very  greatest  importance,  affecting  the  validity  of 
marriages  past  and  future,  the  undersigned  would  suggest  that  the  colonial  minister 
be  requested  to  submit  the  two  questions  above  raised,  to  the  law  officers  of  the  Crown 
for  their  opinion. 

JOHN  A.  MACDONALD. 

Sir  John  Young  to  Earl  Granville. 

Ottawa,  2nd  December,  1869. 

My  Lord, — I  have  the  honour  to  forward  herewith  a  copy  of  an  approved  Minute 
of  Council,  founded  on  a  report  of  the  Minister  of  Justice,  on  a  bill  passed  by  the 
legislature  of  the  province  of  New  Brunswick,  providing  for  the  issue  of  .'riarriage 
licenses  by  the  Lieutenant-Governor  of  that  province,  and  reserved  by  him  for  my 
assent. 

2.  Your  Lordship  will  perceive  that  the  Minister  of  Justice  is  of  opinion  that  the 
Act  is  beyond  the  jurisdiction  of  the  local  legislature,  but  that  the  subject  is  one  of 
such  importance  that  he  requests  that  it  may  be  submitted  to  the  law  officers  of  the 
Crown  for  their  opinion. 


I  have,  &c. 


JOHN  YOUNG. 


Sir  John  Young  to  Earl  Granville. 

OttaVva,  5th  December,  1869. 

My  Lord, — I  would  beg  to  draw  your  attention  to  my  despatch,  No.  141,  of  date 
2nd  December,  with  reference  to  a  bill  passed  by  the  legislature  of  New  Brunswick 
providing  for  the  issue  of  marriage  licenses. 

2.  Since  writing  that  despatch,  I  have  received  the  following  memorandum  from 
Sir  John  Macdonald,  the  Minister  of  Justice  and  Premier,  pointing  out  the  importance 
of  an  early  decision  on  the  question. 

He  writes,  "  until  the  question  is  settled  where  the  power  of  legislation  exists, 
considerable  disquiet  will  remain  in  the  public  mind.  It  is  understood  that  the  Court 
of  Chancery  in  Ontario  are  prepared  to  give  judgment  in  a  suit  before  them,  which  will 
have  the  effect  of  invalidating  a  good  many  marriages.  The  court  has  hitherto  refrained 
from  giving  the  judgment,  in  order  to  give  an  opportunity  for  legislation." 

Will  your  kindly  press  upon  the  colonial  minister  the  importance  of  an  early 
answer. 

I  have,  &c., 

JOHN  YOUNG. 


The  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Downing  Street,  15th  January,  1870. 

Sir, — With  reference  to  your  despatch,  No.  141,  of  the  2nd  December,  I  have  to 
inform  you  that  the  despatch  and  the  report  of  the  Committee  of  the  hon.  the  Privy 
Council,  together  with  the  memorandum  from  the  hon.  the  Minister  of  Justice,  rela- 
tive to  a  bill  passed  by  the  legislative  council  and  assembly  of  the  province  of  New 
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Brunswick,  providing  for  the  issue  of  marriage  licenses  by  the  Lieutenant-Governor 
that   province,  were,  according  to  your  request,  submitted  by  me  to  the  law  officei 
of  the  Crown  for  their  opinion  upon  the  two  questions  raised  by  Sir  John  Macdonald  in 
his  memorandum. 

The  law  officers  are  disposed  to  concur  with  the  minister  in  his  view  of  the  first 
question  stated  by  him,  but  they  are  unable  to  concur  in  his  opinion  that  the  authority 
to  grant  marriage    licenses  is  now   vested   in  the  Governor  General  of  Canada,  an|^ 
that  the  power  of  legislating  on  the  subject  of  marriage  licenses  is  solely  in  the  Parlii 
ment  of  the  Dominion. 

It  appears  to  them  that  the  power  of  legislating  upon  this  subject  is  conferred  oi 
the  provincial  legislatures  by  30  and  31  Vic,  chap.  3,  sec.  92,  under  the  words  "  the^ 
solemnization  of  marriage  in  the  province  ; "  the  phrase  "  the  laws  respecting  the  solem- 
nization of  marriages  in  England  "  occurs  in  the  preamble  of  the  Marriage  Act  (Ith^ 
Geo.  IV.,  c.  76),  an  Act  which  is  very  largely  concerned  with  matters  relating  to  bam 
and  licenses,  and  this  is,  therefore,  a  strong  authority  to  show  that  the  same  words  use 
in  the  British  North  America  Act,  1867,  were  intended  to  have  the  same  meaning  ;* 
"marriage  and  divorce,"  which,  by  the  91st  section  of  the  same  Act,  are  reserved  to 
the  Parliament  of  the  Dominion,  signify,  in  their  opinion,  all  matters  relating  to  the 
status  of  marriage,  between  what  persons  and  under  what  circumstances  it  shall  be 
created  and  (if  at  all)  destroyed.  There  are  many  reasons  of  convenience  and  sense 
why  one  law  as  to  the  status  of  marriage  should  exist  throughout  the  Dominion,  which 
have  no  application  as  regards  the  uniformity  of  the  procedure,  whereby  that  status  is 
created  or  evidenced. 

Convenience,  indeed,  and  reason  would  seem  alike  in  favour  of  a  difference  of  pro- 
cedure, being  allowable  in  provinces  differing  so  widely  in  external  and  internal  cir- 
cumstances, as  those 'of  which  the  Dominion  is  composed,  and  of  permitting  the  pro- 
vinces to  settle  their  own  procedure  for  themselves,  and  they  are  of  opinion  that  this 
permission  has  been  granted  to  the  provinces  by  the  Imperial  Parliament,  and  that  the 
New  Brunswick  legislature  was  competent  to  pass  the  bill  in  question. 

I  have,  &c., 

GRANVILLE. 


Report  of  tlifi  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  12th  April,  1870. 

Department  of  Justice,  Ottawa,  11th  April,  1870. 

With  reference  to  the  Act  passed  by  the  legislature  of  the  province  of  New 
Brunswick,  in  the  fourth  session  of  the  General  Assembly  thereof  (being  the  second 
session  since  the  passing  of  the  "British  North  America  Act,  1867,")  entitled  :  "An 
Act  relating  to  Marriage  Licenses,"  and  which  Act  was  reserved  by  the  Lieutenant- 
Governor  for  your  Excellency's  assent,  the  undersigned  has  the  honour  to  report  : 

That  the  Act  was  submitted  by  the  Secretary  of  State  for  the  Colonies,  for  the 
opinion  of  the  law  officers  of  the  Crown  in  England,  and  they  report  that  the  same 
is  within  the  jurisdiction  of  the  legislature  of  the  province*of  New  Brunswick.  He 
therefore  begs  leave  to  recommend  that  your  Excellency  give  your  assent  thereto. 

All  which,  itc. 

JOHN  A.  MACDONALD. 

(yrder  in  Council  giving  assent  to  the  Act  above  mentioned,  published  in  Canada 
Gazette  on  tfie  16th  day  of  April,  1870.      Vd.  III.,  No.  J^,  p.  84^. 
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Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council,  on  the  6th  April,  1870. 

Department  of  Justice,  Ottawa,  5th  April,  1870. 

With  i-eference  to  the  Act  passed  by  the  legislature  of  the  province  of  New 
Brunswick  in  the  fourth  session  of  the  twenty-second  General  Assembly  thereof 
{being  the  second,  session  since  the  passing  of  the  British  North  America  Act,  1867), 
entitled  : 

"  An  Act  in  addition  to,  and  in  amendment  of,  Chap.  60,  Title  VIIT.,  of  the  Kevised 
"Statutes,   'Of  Harbours.'" 

And  which  Act  was  reserved  by  the  Lieutenant-Governor  of  the  province  for  the 
assent  of  his  Excellency  the  Governor  General,  the  undersigned  has  the  honour  to  report : 

That  in  his  opinion  the  Act  in  question  is  beyond  the  jurisdiction  of  the  local 
legislature.  He  therefore  begs  leave  to  recommend  that  your  Excellency  do  not  give 
your  assent  thereto. 

All  which,  tkc. 

JOHN  A.  MACDONALD. 
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NEW  BRUNSWICK,  33rd  VICTORIA,  1870. 

{5th  Session — 22nd  General  Assembly.) 

Report  of  the   Hon.  the  Minister  of  Justice,   approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  24th  October,  1870. 

Department  of  Justice,  Ottawa,  20th  October,  1870. 

With  reference  to  the  Imperial  British  North  America  Act,  1867,  and  also  to  the 
Order  in  Council  of  the  9th  June,  1858,  on  the  memorandum  of  the  undersigned  rela- 
tive to  the  course  to  be  pursued  with  respect  to  the  Acts  passed  by  the  provincial  legis- 
latures, the  undersigned  has  the  honour  to  report : 

That  in  his  opinion  all  the  Acts  passed  by  the  legislature  of  the  province  of  New 
Brunswick  in  the  last  session,  being  the  fifth  session  of  the  twenty-second  General 
Assembly  (with  the  exception  of  chapter  35),  are  free  from  objection  of  any  kind.  He 
therefore  recommends  that  the  same  be  left  to  their  operation. 

That  with  reference  to  chapter  35,  entitled  : 

"  An  Act  to  divide  the  Parish  of  St.  Stephen,  in  the  County  of  Charlotte,  and  to 
erect  a  separate  District  for  Ecclesiastical  purposes,"  there  are  two  petitions  before  his 
Excellency  praying  that  the  Act  be  disallowed,  after  consideration  of  which  a  further 
report  will  be  made. 

All  which,  «kc. 

JOHN  A.  MACDONALD. 

Note. — The  Act  above  mentioned,  cliapter  35,  has  been  allowed  to  go  into  operation 
by  efflux  oj  time. 
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NEW  BRUNSWICK,  34th  VICTORIA,  1871. 

(2nd  Session — 22nd  General  Assembly.) 
Lieutenant-Governor   Wilmot  to  tlte  Secretary  of  State  for  the  Provinces. 

GrOVERNMENT  HousE,  New  Brunswick,  29tli  May,  1871. 

Sir, — I  have  the  honour  to  inclose  the  copy  of  "  An  Act  relating  to  the  Synod  of 
the  Church  of  England,  in  the  Diocese  of  Fredericton  and  Province  of  New  Brunswick," 
which,  by  the  advice  of  the  Attorney-General,  1  have  reserved  for  the  signification  of 
the  pleasure  of  his  Excellency  the  Governor  General. 

I  am  not  aware  of  anything  unconstitutional  in  the  bill,  but  the  Attorney-General 
thought  that,  as  the  Hrst  section  contained  the  clause  "  any  rights  of  the  Crown  to  the 
contrary  notwithstanding,"  it  had  better  be  reserved,  I  hope  it  may  be  in  your  power 
to  advise  his  Excellency  the  Governor  General  to  signify  his  assent  at  an  early  day,  so 
that  action  may  be  had,  preparatory  to  the  meeting  of  synod  in  July. 

I  have,  «fec., 

L.  A.  WILMOT, 

Lieutenant'  Governor. 


Report  of  the  Hon.   the  Mifiister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  7th  June,  1871. 

Department  of  Justice,  Ottawa,  6th  June,  1871. 

The  undersigned  has  the  honour  to  report  that  a  bill  passed  by  the  legislature  of 
New  Brunswick  at  its  late  session,  chap.  8,  entitled  :  "  A  Bill  relating  to  the  Synod  of 
the  Church  of  England,  in  the  Diocese  of  Fredericton  and  Province  of  New  Brunswick," 
has  been  reserved  and  transmitted  by  the  Lieutenant-Governor  of  that  province  for  the 
signification  of  the  pleasure  of  your  Excellency. 

The  undersigned  having  carefully  examined  the  provisions  of  the  said  bill,  is  of 
opi/iion  that  it  is  within  the  jurisdiction  of  the  legislature  of  New  Brunswick,  and  as 
no  rights  of  the  Crown  are  affected  by  it,  he  recommends  that  your  Excellency  do  give 
your  assent  thereto. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 

Proclamation  giving  assent  to  the  Act  above  mentioned,  published  in  tlie  Canada 
Gazette  on  the  7th  day  of  June,  1871,  vol.  IV.  No.  50,  pa^e  1169. 

Report  of  the  Honourable  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  22nd  January,  1872. 

Department  op  Justice,  Ottawa,  20th  January,  1872. 

The  undersigned,  to  whom  were  referred  certified  copies  of  the  Acts  of  the  General 
Assembly  of  the  province  of  New  Brunswick,  passed  in  the  month  of  May,  1871,  in  the 
thirty -fourth  year  of  Her  Majesty's  reign,  has  the  honour  to  report  that  all  the  said  Acts, 
excepting  chapters  1,  16  and  19,  ai'e  free  from  objection,  and  he  recommends  that 
they  be  left  to  their  operation. 
42 
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With  respect  to  chapter  1,  the  14th  section  of  the  Act  is  in  excess  of  jurisdicti^ 
It  provides  that  the  police  mao;istrate  of  the  city  of  Fredericton  shall  have  power  to' 
alone  such  acts  as  are  required  to  be  done  by  two  or  more  justices  of  the  peace. 

This  provision  is  general  in  its  terms,  and  would  be  held,  it  is  presumed,  to  authori 
the  police  magistrate  to  act  alone  in  criminal  cases  where  tlie  statutes  of  the  Domini 
provide  that  two  or  more  justices  must  act.  Such  an  enactment,  though  a  very  prof 
one,  is  beyond  the  competence  of  the  local  legislature,  as  it,  in  effect,  repeals  the  pi 
vision  in  the  Act  of  the  general  legislature. 

The  attention  of  the  government  of  New  Brunswick  should  be  invited  to  thi 
with  the  view  of  having  the  clause  amended  at  the  next  session.  There  will  be  nc 
difficulty  in  obtaining  a  general  Act  from  the  Dominion  Parliament,  providing  that 
police  and  stipendiary  magistrates  should  have  the  powers  usually  conferred  on  two  or 
more  justices. 

It  should  alfco  be  noticed  that  the  2nd  clause  recites  the  title  of  the  Act  inaccurately, 
which  error  should  be  amended. 

Chapter  19,  "An  Act  to  authorize  the  appointment  of  a  District  or  Stipendiary 
Magistrate  for  the  County  of  Gloucester,"  is  objectionable,  for  the  same  reason  as  above 
given  respecting  chapter  1. 

With  respect  to  chapter  6,  intituled  :  "  An  Act  in  addition  to  an  Act  passed  in 
the  33rd  year  of  the  reign  of  her  present  Majesty,  intituled  :  "  An  Act  to  continue 
and  amend  an  Act  to  regulate  the  sale  of  Spirituous  Liquors," — the  undersigned  thinks 
it  well  to  remark,  that  he  entertains  considerable  doubt  whether  it,  and  the  Act  which 
it  amends,  are  not,  in  some  respects,  ultra  vires. 

The  92nd  section  of  the  Union  Act  gives  to   provincial  legislatures    the  exclusive' 
power  of  making  laws  in  relation  to  shop,  saloon,  tavern,  auctioneer  and  other  licenses, 
in  order  to  the  raising  of  revenue  for  provincial,  local  or  municipal  purposes. 

The  Acts  in  question,  however,  go  further  than  making  provision  for  the  raising 
of  revenue  by  charging  license  fees.  They  contain  certain  clauses  placing  restrictions  on 
the  i'!sue  of  tavern  licenses,  such  restrictions  having  no  connection   with  any  revenue. 

Now,  by  the  Union  Act,  the  duty  of  all  legislation  relating  to  the  regulation  of 
trade  and  commerce,  is  thrown  upon  the  general  legislature,  and,  in  the  opinion  of  the 
undersigned,  the  provisions  in  these  Acts  are  in  regulation  of  trade,  and  do  not  concern 
the  raisin'4  of  revenue. 

The  undersigned  recommends  that  the  Act  be  left  to  its  operation,  leaving  it  to  any 
persons  thinking  themselves  aggrieved  by  any  action  under  these  provincial  statutes, 
to  test  their  constitutionality  in  the  courts.  The  attention  of  the  provincial  govern- 
ment shouldj'however,  be  called  to  the  matter  as  worthy  of  their  consideration. 

Numerous  petitions  to  his  Excellency  the  Governor  General,  from  the  Roman 
Catholics  of  New  Brunswick,  most  respectably  signed,  have  been  received,  praying  that 
the  Act,  chapter  21,  intituled  :  "  An  Act  relating  to  Common  Schools,"  be  disallowed. 

The  grounds  upon  which  this  prayer  is  based  are  : 

1.  That  the  Act  will  greatly  destroy  or  greatly  diminish  the  educational  privileges 
which  Catholics  enjoyed  at  the  time  of  the  passing  of  the  British  North  America  Act, 
and  subsequently. 

2.  That  the  pecuniary  grants  hitherto  made  to  the  graded  schools  have  been  taken 
away,  although  to  these  grants  Catholics  may,  in  most  cases,  be  fairly  regarded  as  having 
a  prescriptive  right. 

Now  the  provincial  legislatures  have  exclusive  powers  to  make  laws  in  relation 
to  education,  subject  to  the  provisions  of  the  93rd  clause  of  the  British  North  America 
Act.  Those  provisions  apply  exclusively  to  the  denominational,  separate  or  dissentient 
schools,  they  do  not,  in  any  way,  affect  or  lessen  the  power  of  such  provincial  legisla- 
tures to  pass  laws  respecting  the  general  educational  system  of  the  province. 

The  Act  complained  of  is  an  Act  relating  to  Common  Schools,  and  the  Acts  repealed 
by  it  apply  to  parish,  grammar,  superior  and  common  schools. 

No  reference  is  made  in  them  to  separate,  dissentient  or  denominational  schools, 
and  the  undersigned  does  not,  on  examination,  find  that  any  statute  of  the  province 
exists  establishing  such  special  schools. 
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It  may  be  that  the  Act  in  question  may  operate  unfavourably  on  the  Catholics  or 
on  other  religious  denominations,  and  if  so,  it  is  for  such  religious  bodies  to  appeal  to 
the  provincial  legislature,  which  has  the  sole  power  to  grant  redress. 

As,  therefore,  the  Act  applies  to  the  whole  school  system  of  New  Brunswick,  and 
is  not  specially  applicable  to  denominational  schools,  the  Governor  General,  has,  in  the 
opinion  of  the  uiiderligned,  no  right  to  intervene. 

As  to  the  second  objection  respecting  pecuniary  grants,  these  must,  of  course,  be 
under  the  annual  supervision  of  the  legislature,  which  has  the  sole  power  to  deal  with 
the  public  funds  5  unless,  by  special  enactment,  those  grants  have  been  conferred  for  a 
specified  period  by  an  Act  of  the  legislature. 

In  such  case  the  grant  might  be  considered  in  the  nature  of  a  contract,  and  the 
repeal  might  be  h(!ld  to  a  breach  of  that  contract. 

The  undersigned  does  not  find  that  any  such  statutory  contract  has  been  made. 
Under  the  circumst.ances  he  is,  therefore,  of  opinion  that  no  other  course  is  open  to  the 
Governor  General,  than  to  allow  the  j\ct  to  go  into  operation. 

All  which  is  respectfully  submitted. 


JOHN  A.  MACDONALD. 


Bepoi't  of  the  Hon.  the  Minister  of  Justice,   approved  by  His  Excellency  the   Governor 
General  in  Council  on  the  6th  day  of  November,  1872. 

Department  op  Justice,  Ottawa,  30th  October,   1872. 

The  undersigned  has  the  honour  to  repoi-t : — 

1.  That,  upon  the  30th  May  last,  the  House  of  Commons  of  Canada  passed  the 
following  resolution : — 

"  That  this  House  regrets  that  the  School  Act  recently  passed  in  New  Brunswick  is 
unsatisfactory  to  a  portion  of  the  inhabitants  of  that  province,  and  hopes  that  it  may 
be  so  modified  during  the  next  session  of  the  legislature  of  New  Brunswick,  as  to 
remove  any  just  grounds  of  discontent  that  now  exist,  and  this  House  deems  it  expedient 
that  the  opinion  of  the  law  officers  of  the  Crown  in  England,  and,  if  possible  that 
of  the  Judicial  Committee  of  the  Privy  Council,  should  be  obtained  as  to  the  right  of 
the  New  Brunswick  legislature  to  make  such  changes  in  the  school  laws,  as  deprived 
the  Roman  Catholics  of  the  privileges  they  enjoyed  at  the  time  of  the  union,  in  respect 
of  religious  education  in  the  common  schools,  with  the  view  of  ascertaining  whether  the 
case  comes  within  the  terms  of  the  4th  subsection  of  the  93rd  clause  of  the  British 
North  America  Act,  1867,  which  authorizes  the  Parliament  of  Canada  to  enact  remedial 
laws  for  the  execution  of  the  provisions  respecting  education  in  the  said  Act.  The 
House  divided,  and  it  was  resolved  in  the  affirmative." 

2.  That  the  sections  of  the  British  North  America  Act,  1867,  to  which  allusion  is 
above  made,  are  as  as  follows  : 

"  EDUCATION. 

"  93.  In  and  for  each  province  the  legislature  may  exclusively  make  laws  in  rela- 
tion to  education,  subject  and  according  to  the  following  provisions  : — 

"  (1.)  Nothing  in  any  such  law  shall  prejudicially  affect  any  right  or  privilege  with 
respect  to  denominational  schools  which  any  class  of  persons  have  by  law  in  the  province 
at  the  union  : 

"(2.)  All  the  powers,  privileges  and  duties  at  the  union,  bylaw  conferred  and 
imposed  in  Upper  Canada,  on  the  separate  schools  and  school  trustees  of  the  Queen's 
Roman  Catholic  subjects  shall  be,  and  the  same  are  hereby,  extended  to  the  dissentient 
schools  of  the  Queen's  Protestant  and  Roman  Catholic  subjects  in  Quebec : 

"(3.)  Where  in  any  province  a  system  of  separate  or  dissentient  schools  exists  by 
law  at  the  union,  or  is  thereafter  established  by  the  legislature  of  the  province,  an 
42^ 
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appeal  shall  lie  to  the  Governor  General  in  Council,  from  any  Act  or  decision  of  ant 
provincial  authority  affecting  any  right  or  privilege  of  the  Protestant  or  Roman  Catholi^ 
minority  of  the  Queen's  subjects,  in  relation  to  education  : 

"(4.)  In  case  any  such  provincial  law,  as  from  time  to  time,  seems,  to  the  Governor 
General  in  Council,  requisite  for  the  due  execution  of  the  provisions  of  this  section,  is 
not  made,  or  in  ca^e  any  decision  of  the  Governor  General  in  Council  on  any  appeal 
under  this  section,  is  not  duly  executed  by  rhe  proper  provincial  authority  in  that  behalf 
then  and  in  every  such  case,  and  as  fir  only  as  the  circumstances  of  each  case  require 
the  Parliament  of  Canada  may  make  remedial  laws  for  the  due  execution  of  the  pro^ 
sions  of  this  section,  and  of  any  decision  of  the  Governor  General  in  Council  under  thi 
section." 

3.  That  the  Act  of  the  province   of  New  Brunswick,   of  1871,    referred  to  in  tt 
resolution  of  the  House  of  Commons,  is  as  follows  :— 

34th  Vic,  cap.  21,  1871. — "An  Act  relating  to  Common  Schools,"  passed  17tt 
May,  1871." 

4.  That  an  appeal  b}''  petition  was  thereupon  made  to  his  Excellency  the  Governor 
General,  by  the  Roman  Catholic  hierarchy,  clergy  and  laity  of  the  province,  against 
the  last  recited  Act,  and  praying  that  his  Excellency  would  be  pleased  to  disallow  the 
same  under  the  powers  conferred  by  the  Britisii  North  America  Act,  1867.  The  petition 
which  was  printed  in  numerous  copies,  and  signed  by  the  Roman  Catholics  in  different 
parts  of  the  province,  is  as  follows  : — 

^^  To  His  Excellency  tfie  jRight   Honourable   Baron  Lisgar,    G.C.M.G.,  GovevTwr  General 
of  Canada,  &c.,  ttc,  t&c. 

"  The  petition  of  the  undersigned  Catholics  of  Memramcook,  Dorchester,  Westmore-j 
land,  in  the  province  of  New  Brunswick,  humbly  showeth : — 

"  That  the  Act  relating  to  common  school-^,  passed  at  the  late  session  of  the  local 
legislature  of  this  province,  if  allowed  to  go  into  operation,  will  destroy  or  greatly 
diminish  the  educational  privileges  which  the  Catholics  of  this  province  enjoyed  at  the 
time  of  the  passing  of  the  British  North  America  Act,  and  subsequently. 

"  That  under  the  school  law  in  force  in  this  province  at  the  time  of  the  passing 
of  the  British  North  America  Act,  and  up  to  the  present  time.  Catholics  were  enabled, 
wherever  their  numbers  were  sufficiently  large,  to  establish  schools  in  which  a  good 
religious  and  secular  education  was  afforded. 

"  That  in  the  cities  and  other  centres  of  large  populations,  for  the  wants  of  which 
the  law  did  not  sufficiently  provide,  your  petitioners  at  a  cost  truly  enormous,  when 
compared  to  their  means,  erected  large  and  commodious  buildings  in  which  they  esta- 
blished and  maintained  graded  schools,  equal  in  all  respects  to  any  primary  schools 
existing  in  these  provinces,  and  that  they  received  legislative  grants  to  aid  in  the  main- 
tenance of  those  schools.  To  these  grants  they  may,  in  most  cases,  be  fairly  regarded 
as  having  a  prescriptive  right. 

"That  in  districts  in  which  Catholics  were  too  few  in  number  to  maintain  separat 
schools,  they  could  not  be  compelled  to  contribute  to  the  support  of  any  schools  in  whicbl 
they  htul  reason  to  apprehend  that  anything  would  be  done  to  sap  the  faith  or  weaken,^ 
the  religious  convictions  of  their  children  ;  and  that  this  afforded  them  a  safeguard  and^ 
protection  which  the  Act  lately  passed  will  wholly  destroy. 

"  That  the  School  Act  of  last  session  was  not  asked  for  or  desired  by  the  people  of' 
this  province,    but  was  passed   througii  an  undue   influence  brought   to  bear  upon  the 
members  of    the    legislature;    several    meml)ers  of  the  assembly — who  when   elected' 
were  known  to  be  oppo^ed   to  this  measure — having  by  the  use  of  that  influence   been,^ 
induced  to  violate  their  pledges  and  disregard  the  well-understood  wishes  of  their  con- 
stituents. 

"  That  when  the  bill  wjis  before  the  legislature,  the  Catholics,  who  were  more  than  j^ 
one-third  of  the  entire  population  of  the  province,  jisked   by  petition   that  the  rights 
enjoyed  by  the  Protestant  minority  in  the  province  of  Quebec,  to  establish  dissentient.^ 
or  separate  schools,  should  be  accorded  to  them,  and  that  this  was  refused. 
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"  That  in  the  legislative  council,  an  amendment  giving  the  right  to  establish  separate 
Schools  was  only  lost  on  equal  division. 

"  That  the  Act  of  last  session  provides  that  there  shall  be  a  compulsory  rating  and 
assessment  for  the  support  of  schools  in  every  county  in  the  province,  in  a  fixed  pro- 
portion to  the  number  of  the  inhabitants,  and  that  no  part  of  the  money  so  raised,  or  of 
any  money  appropriated  by  the  provincial  government  under  this  Act  for  educational 
purposes,  shall  be  given  to  any  school  in  which  the  education  is  religious. 

"  That  in  the  several  school  districts  in  which  the  counties  are  to  be  divided,  other 
sums  are  to  be  raised  for  school  purposes,  and  the  determination  of  the  amount  and  of 
the  mode  of  expenditure,  the  appointment  of  trustees  and  all  that  concerns  the  manage- 
ment of  the  schools,  are  vested  absolutely  in  the  majority  ;  thus,  by  process  of  law, 
depriving  your  petitioners,  who,  in  most  instances,  are  in  the  minority,  of  all  rights  and 
all  the  protection  of  law. 

"  That,  if  the  Act  be  allowed  to  go  into  operation,  your  petitioners  will  be  compelled 
to  contribute  to  the  support  of  a  school  system  of  which  they  conscientiously  disapprove. 
And  if  they  would  not  expose  their  children  to  what  they  regard  as  the  most  serious  and 
alarming  dangers,  they  must  maintain  other  schools  at  their  own  expense — thus  paying 
twice,  while  others  pay  but  once  ;  or  when  their  numbers  or  means  will  not  enable  them 
to  establish  and  maintain  schools  to  which  they  can  with  safety  send  their  children,  will 
be  compelled  to  allow  them  to  grow  up  in  ignorance. 

"  That  this  would  be  a  most  serious  infringement  upon  the  rights  of  your  petitioners 
— a  most  serious  deprivation  of  the  educational  privileges  they  have  hitherto  enjoyed — 
and  a  palpable  violation  of  the  spirit  of  the  British  North  America  Act. 

"  Your  petitioners  therefore  humbly  pray  that  your  Excellency  will  be  pleased  to 
disallow  the  said  Act. 

"  Signed  by  Rev.  C.  Lefebvre,  S.S.C.,  and  537  others." 

To  this  petition  answer  was  made  as  follows  (a  despatch  to  the  same  effect  being  also 
sent_to  the  government  of  New  Brunswick)  : — 

"Department  op  the  Secretary  of  State,  "Ottawa,  24th  January,  1872. 

"  My  Lord, — 

"  I  am  directed  to  inclose  to  your  Lordship,  an  extract  from  the  report  of  the 
Minister  of  Justice  on  the  numerous  petitions  from  the  Roman  Catholics  of  New  Bruns- 
wick, praying  that  the  Act  chapter  21,  of  the  last  session  of  the  legislature  of  New 
Brunswick,  intituled  :  "  An  Act  relating  to  Common  Schools,"  be  disallowed,  and  to 
inform  your  Lordship  that  the  conclusions  of  the  said  report  have  been  agreed 
to  by  his  Excellency  the  Governor  General  in  Council. 

"  I  have,  &c., 

E.  Parent, 
Under  Secretary  of  State. 

( Here  follotvs  extract  from  tlie  Report  of  the  Minister  of  Justice,  dated  20th  January, 
1872.     See  ante  page  622.) 

The  following  correspondence  also  took  place,  which,  together  with  all  the  commu- 
nications on  this  subject,    was  laid  before  the  Parliament  of  Canada  at  its  last  session. 

"  To  His  Excellency  the  Governor  General  in  Council  : 

"My  Lord, — On  behalf  of  my  parishioners  and  myself,  I  have  the  honour  to  trans' 
mit  the  inclosed  memorial.  I  most  respectfully  submit  you  will  find  in  the  document 
itself  intrinsic  reasons  sufficient  to  induce  you  in  council  to  refuse  your  sanction  to  a 
school  bill,  against  which  the  entire  Catholics  of  New  Brunswick,  and  many  others, 
protest  so  generally  and  so  loudly. 
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"  It  must  appear  strange  to  a  statesman  of  such  great  experience  and  enlightened 
views  as  your  Excellency,  that  whilst  Great  Britain  and  Canada,  both  the  guides  toj 
wide  legislation  among  the  most  enlightened  inhabitants  of  Great  Britain  and  British ' 
America,   and   whilst  the  greatest  men   those  countries  have  produced — such  as  the 
present  and  last  premiers,  Gladstone  and   Disraeli,   the   Bishop  of  Exeter,  the   Fellows 
of  Trinity  College,  Dublin,  and  your  own  noble,  brave  and  wise  fellow-countryman,  the 
late  Duke  of  Wellington — were  and  are  for  separate  schools,  to  satisfy    the   consciences 
and  religious  convictions  of  the  various  denominations  in  their  respective  countries,  thel 
local  legislature  of  New  Brunswick  would  pass  a  law  in  opposition  to  the  examples  and' 
precedents  which  they  are  accustomed  to  follow. 

"  But  I  will  not  pursue  the  matter  any  further.  I  will  leave  the  case  in  your 
Excellency's  hands,  fully  confident  that  it  will  secure  from  you  that  discussion  which 
will  best  secure  the  peace  and  serve  the  best  interests  of  New  Brunswick. 


"  I  have,  &c, 


James  Quinn, 

.  "  Catholic  Pastor. 


"  P.  S. — Hon.  Mr.  Tilley,  whom  I  met  at  his  residence,  St  Andrew,  told  me  the 
Governor  in  Council  would  take  the  signature  of  the  pastor  for  those  of  his  congrega- 
tion. 

"  James  Quinn. 
"  St.  Stephen,  N.  B.  1st  June,  1871." 


"  To  His  Excellency  the  Governor  General  of  the  Dominion  of  Canada,  in  Council  : 

"  The  memorial  of  the  undersigned  Catholic  inhabitants  of  the  parish  of  St. Stephen, 
county  of  Charlotte,  province  of  New  Brunswick,  humbly  showeth  : 

"  That  the  present  school  bill  just  passed  by  the  legislature  of  New  Brunswick, 
had  not  been  desired  by  the  inhabitants  of  that  province. 

"  That  two-fifths  of  the  entire  population  have  been  opposed  to  its  becoming  law, 
as  is  manifest  from  the  petitions  numerously  signed  which  have  been  presented  against  it. 

•'  That  the  school  bill  passed  the  House  of  Assembly  by  the  votes  of  a  few  mem- 
bers who,  if  they  acted  according  to  the  well-known  wishes  of  their  constituents,  would 
have  defeated  it. 

"  That  the  bill  would  miscarry  in  the  legislative  council  where  the  votes  were  equal 
on  the  division,  had  it  not  been  for  the  vote  of  a  government  official,  who  is  a  railroad 
commissioner. 

"  That  the  bill  is  the  more  grievous  and  intolerable  to  the  people  of  New  Bruns- 
wick, since  it  deprives  them  of  important  privileges  long  enjoyed — "separate  schools," 
where  useful  education,  founded  upon  religion,  can  be  taught,  and  which  their  fellow- 
subjects  in  Canada  now  possess. 

"  That  in  the  opinion  of  your  memorialists,  if  the  school  bill  is  put  into  operation,  it 
will  be  a  prolific  source  of  contention  and  strife  in  a  vast  number  of  the  local  school 
districts,  the  result  of  which  will  be  the  closing  of  a  great  number  of  schools,  and  the 
disturbance  of  that  peace  which  now  happily  prevails  over  the  province. 

"  Your  memorialists,  therefore,  huaibly  pray  that  your  Excellency  in  Council  will 
exercise  your  prerogative,  and  refuse  to  give  the  sanction  of  law,  to  so  unfair  and  ob- 
noxious a  measure  as  this  school  bill, 

"  And  your  memorialists,  as  in  duty  bound,  shall  ever  pray,  kc. 

"  Signed  on  behalf  of  his  parishoners, 

"  James  Quinn, 

"  Catholic  Pastor. 
"St.  Stephen,  l.st  June,  1871." 
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"  The  Governor  GeneraUs  Secretary  to  the  Reverend  J.  Quinn. 

"  Ottawa,  6th  June,  1871. 

"  Sir, — I  have  the  honour,  by  desire  of  the  Governor  General,  to  acknowledge  the 
receipt  of  a  memorial,  signed  by  yourself,  on  behalf  of  the  Catholic  inhabitants  of  the 
parish  of  St.  Stephen,  praying  his  Excellency  to  withhold  his  assent  to  a  school  bill 
recently  passed  by  the  legislature  of  New  Brunswick. 

"  In  reply  I  am  to  inform  you  that  the  petition  has  been  duly  forwarded  to  the 
proper  officer,  in  order  that  it  may  be  submitted  for  the  consideration  of  the  Privy 
Council,  by  whose  advice  the  royal  instructions  bind  the  Governor  General  to  guide 
his  proceedings  in  all  matters  of  local  concernment. 

"  I  have,  &., 

JOHN  KIDD, 

"  For  the  Governor's  Secretary." 

5.  That  the  following  are  copies  of  the  various  Acts  passed  by  the  legislature  of 
the  province  of  New  Brunswick,  on  the  subject  of  the  school  law  of  that  province, 
showing  the  law  as  it  existed  at  the  time  of  the  passing  of  the  Act,  to  which  objection 
is  taken,  and  which  were  repealed  thereby  : — 

21st  Vic,  cap.  IX.,  1858,  "  An  Act  relating  to  Parish  Schools,"  passed  6th  April. 
1858. 

26th  Vic,  cap.  VII.,  1863,  "  An  Act  in  amendment  of  the  Act  21st  Victoria, 
chapter  9,  intituled  :  "An  Act  relating  to  Parish  Schools,"  passed  20th  April,  1863. 

30th  Vic,  cap.  XXVIII.,  1867,  "  An  Act  relating  to  Grammar,  Superior,  and 
Common  Schools,"  passed  16th  June,  1867. 

6.  That  the  question  remained  in  this  position  until  the  meeting  of  the  Parliament 
of  Canada,  in  April,  1872.  On  the  20th  of  May,  the  subject  was  brought  before  the 
House  of  Coinmons,  and  the  following  proceedings  ensued  : — 

"  Mr.  Costigan  moved,  that  an  address  be  voted  to  his  Excellency,  representing : 
— That  it  is  essential  to  the  peace  and  prosperity  of  the  Dominion  of  Canada  that 
the  several  religions  therein  prevailing,  should  be  followed  in  perfect  harmony  by 
those  professing  them  in  accord  with  eacli  other,  and  that  every  law  passed  either  by 
this  Parliament  or  by  the  local  legislature,  disregarding  the  rights  and  usages  tolerated 
by  one  of  such  religions,  is  of  a  nature  to  destroy  that  harmony.  That  the  local 
legislatui-e  of  New  Brunswick,  in  its  last  session,  in  1871,  adopted  a  law  respecting 
common  schools,  forbidding  the  imparting  of  any  religious  education  to  pupils,  and  that 
that  prohibition  is  opposed  to  the  sentiments  of  the  entire  population  of  the  Dominion 
iin  general,  and  to  the  religious  convictions  of  the  Roman  Catholic  population  in  parti- 
cular. That  the  Roman  Catholics  of  New  Brunswick  cannot,  withtmt  acting  uncon- 
Scientiously,  send  their  children  to  schools  established  under  the  law  in  question,  and  are 
^et  compelled,  like  the  remainder  of  the  population,  to  pay  taxes  to  be  devoted  to  the 
laintenance  of  those  schools.  That  the  said  law  is  unjust,  and  causes  much  uneasiness 
limong  the  Roman  Catholic  population,  in  general  disseminated  throughout  the  whole 
~)ominion  of  Canada,  and  that  such  a  state  of  afifairs  may  prove  the  cause  of  disastrous 
Bsults  to  all  the  confederate  provinces.  And  praying  his  Excellency,  in  consequence, 
it  the  earliest  possible  period,  to  disallow  the  said  New  Brunswick  school  law." 

"  Hon.  Mr.  Gray  moved  in  amendment,  to  leave  out  all  the  words  after  'Canada'  in 
ine  2,  atid  to  substitute  the  following  : — '  That  the  constitutional  rights  of  the  several 
)rovinces  should  be  in  no  way  impaired  by  the  order  of  this  Parliament — that  the  law 
Jassed  by  the  local  legislature  of  New  Brunswick  respecting  common  schools,  was 
Strictly  within  the  limits  of  its  constitutional  powers — and  is  amenable  to  be  repealed 
)r  altered  by  the  local  legislature,  should  it  prove  injurious  or  unsatisfactory  in  its 
operation  ;  that  not  having  yet  been  in  force  six  months,  and  no  injurious  consequences 
the  Dominion  having  been  shown  to  result   therefrom,  this  House  does  not  deem  it 
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proper   to   interfere   with    the  advice   that   may  be  tendered  to  his  Excellency   thel 
Governor   General,  by   the   respective   ministers  of   the  Crown,  respecting   the   Nei 
Brunswick  school  law.' 

"  Hon.  M.  Chauveau  moved  in  amendment  to  the  said  proposed  amendment,  Tl 
all  the  words  after  '  that '  in  the  original  motion  be  expunged,  and  the  following  insert 
in  lieu  thereof  : — '  an  humble  address  be  presented  to   Her  Majesty,  praying  that  si 
will  be  pleased  to  cause  an  Act  to  be   passed   amending  '  The  British   North   Amerid 
Act,  1867,'  in  the  sense  which  this  House  believes  to  have  been  intended  at  the  time 
the  passage  of  the  said   Act,  by  providing  that  every  religious  denomination  in  tl 
provinces  of  New   Brunswick  and  Nova  Scotia  shall  continue  to  possess  all  such  right 
advantages  and  privileges,  with  regard  to  their  schools,  as  such  denomination  enjoj'^ed 
such  province  at  the  time  of  the  passage  of  the  said   last  mentioned  Act ;  to  the  sar 
extent  as  if  such  rights,  advantages  and  privileges  had  been  duly  established  by  law.' 

"  And  a  debate  arising  thereon,  the  said  debate   was,   on   motion  of   Hon.   Ml 
Smith  (Westmoreland),  adjourned  until  Wednesday  next,  to  be  then  the  first  order  ol 
the  da}-. 

"  The  House  then  resumed  the  adjourned  debate  on  Mr.  Costigan's  motion,  for  an 
address  to  his  Excellency  on  the  subject  of  the  New  Brunswick  school  law  : — and  of 
Hon.  Mr.  Gray's  proposed  amendment  thereto ; — and  of  Hon.  Mr.  Chauveau's  amend- 
ment to  the  said  proposed  amendment. 

"  And  the  question  being  put  on  the  Hon.  Mr.  Chauveau's  amendment  in  amend- 
ment, it  was  negatived  : — Yeas  34,  Nays  126. 

"The  question  being  then  put  on  the  Hon.  Mr.  Gray's  proposed  amendment, 

"Mr.  Colby  moved  in  amendment  thereto,  that  all  after  the  word  'that'  oe 
expunged  and  the  following  substituted  in  lieu  thereof  : — 'this  House  regrets  that  the 
School  Act  recently  passed  in  New  Brunswick  is  unsatisfactory  to  a  portion  of  the 
inhabitants  of  that  province,  and  hopes  that  it  may  be  so  modified  during  the  next 
session  of  the  legislature  of  New  Brunswick,  as  to  remove  any  just  grounds  of  dis- 
content that  now  exi'^t ;  which  was  agreed  to  on  the  following  division: — Yeas  117, 
Nays  52. 

"  Hon.  Mr.  Dodon  then  moved  that  the  following  words  be  added  to  Mr.  Colby's 
motion,  viz.  : — '  And  this  House  further  regrets  that,  to  allay  such  well-grounded  di-- 
content,  his  Excellency  the  Governor-General  has  not  been  advised  to  disallow  the 
School  Act  of  1871,  passed  by  the  legislature  of  New  Brunswick,'  which  was  negatived 
on  the  following  division: — Yeas  38,  Nays  117. 

"  And  the  question  being  put  on  the  main  motion,  a^  amended, 

"  Hon.  Mr.  Mackenzie  moved,  that  the  following  words  be  added  thereto  : — 

" '  And  that  this  Hou~e  deems  it  expedient,  that  the  opinion  of  the  law  officers  of 
the  Crown  of  England,  and  if  possible  the  opinion  of  the  Judicial  Committee  of  the 
Privy  Counci',  shou'd  be  obtained  as  to  the  right  of  the  New  Brurswic.c  legislature  to 
make  such  changes  in  the  school  law  as  deprived  the  Roman  Catholics  i  f  the  privileges 
they  enjoyed  at  the  time  of  the  union,  in  resp'ct  of  religious  education  in  the  common 
schools,  with  the  view  of  ascertaining  whether  the  case  comos  within  the  terms  of  the 
4th  subsection  of  the  93rd  clause  of  the  British  North  America  Act,  1867,  which 
authorizes  the  Parliament  of  Canada  to  enact  remedial  laws  for  the  due  execut  on  of 
the  provisions  respecting  educ:ition  in  the  said  Act ;'  which  was  agreed  to. 

The  question  being  then  put  on  the  main  motion,  as  amended,  it  was  agreed  to  on 
a  division,  and  is  as  follows  : — 

"  'That  this  House  rrgre's  that  the  School  Act  recently  passed  in  New  Brunswick 
is  unsatisfactory  to  a  por  ion  of  the  inhabitants  of  that  province,  and  hopes  that  it  may 
be  so  m.')dified  during  the  next,  session  of  the  legislature  of  New  Brunswick  as  to 
remove  ai  y  ju  t  ground  of  discontent  that  now  exst,  and  this  House  deems  it  expe- 
dient that  the  opinion  of  the  law  oflicer.-  of  the  Crown  in  England,  and  if  possible  the 
opinion  of  the  Judicial  Committee  of  the  Privy  Council,  should  be  obtained  as  to  the 
right  of  tho  New  Brunswick  legislature  to  make  such  changes  in  the  scliool  law,  as 
deprived  the  Roman  Cathulics  of  the  priv  leges  they  enjoyed  .  t  the  time  of  the  union, 
in  respect  of  religious  education  in  the  common   schools,  with  the  view  of  ascertaining 
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whether  the  case  comes  within  the  term  of  the  4th  subsection  of  the  93rd  clause  of  the 
British  North  Americ .  Act,  1867,  which  authorizes  the  Parliament  of  Canada  to  enact 
remedial  laws  for  the  due  exec  it  ion  of  the  provisions  respecting  education  of  the  said 
Act ; '  the  House  divided,  and  it  was  resolved  in  the  affirmative." 

In  accordance,  therefore,  with  the  resolution  of  the  House  of  Commons,  the  under- 
signed has  the  honour  to  recommend  that  his  Excellency  the  Governor  (Jeneral  be 
requested  to  transmit  the  statement  herein  made  to  Her  Majesty's  Secretary  of  State 
for  the  Colonies,  in  order  that  the  opinion  of  the  law  officers  of  the  Crown  in  England, 
and  if  possible  the  opinion  of  the  Judicial  Committee  of  the  Privy  Council,  may  be 
obtained  as  to  the  right  of  the  New  Brunswick  legislature  to  make  such  changes  in 
the  school  law,  as  deprived  Roman  Catholics  of  the  privileges  they  enjoyed  at  the  time 
of  the  union  in  respect  of  religious  education  in  the  common  schools,  with  the  view  of 
ascertaining  whether  the  case  comes  within  the  terms  of  the  4th  subsection  of  the  93rd 
clause  of  the  British  North  America  Act,  1867,  which  authorizes  the  Parliament  of 
Canada  to  enact  remedial  laws  for  the  due  execution  of  the  provisions  respecting 
education  in  the  said  Act. 

All  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 

The  Earl  of  Dufferin  to  tlie  Earl  of  Kimherley. 

Government  House,  Ottawa,  6th  November,  1872. 

Mv  Lord, — I  have  the  honour  to  inclose  a  copy  of  a  report  of  a  committee  of  the 
Privy  Council  of  the  Dominion  of  Canada,  approved  by  me  on  the  6th  instant,  and 
accompanied  by  a  printed  copy  of  a  report  from  the  Minister  of  Justice,  relative  to  an 
Act  of  the  legislature  of  New  Brunswick  relatin^j  to  common  schools. 

My  ministers  have  requested  me  to  forward  these  documents  to  your  Lordship,  in 
accordance  with  a  resolution  adopted  by  the  House  of  Commons  of  Canada,  on  the 
accompanying  report. 

I  have,  &c., 

DUFFERIN. 

Lieutenant-Governor  Wilmot  to  the  Hon.  the  Secretary  of  State. 

Government  House,  New  Brunswick,  31st  December,  1872. 

Sir, — T  have  the  honour  of  sending  with  this  despatch  a  copy  of  the  minute  of  my 
Executive  Council  on  the  case  submitted  by  the  Dominion  government  for  the  consi- 
deration of  the  Crown  officers  in  England,  on  the  New  Brunswick  School  Act  of  1871, 
and  to  request  that  the  same  may  be  laid  before  his  Excellency  the  Governor  General, 
to  be  transmitted  to  the  Right  Honourable  the  Secretary  of  State  for  the  Colonies,  to 
be  submitted  to  the  Crown  officers. 


I  have,  (fee, 


A.  WILMOT, 

Lieutenant-  Governor. 


Co2yy  of  a  Memorandum  of  the  Executive  Council  in  Committee,  approved  of  by  the  Lieu- 
tenant-Governor, on  the  23rd  day  of  December,  A.D.  1872. 

The  Executive  Council,  having  had  under  consideration  a  copy  of  a  minute  of  the 
Privy  Council  of  Canada,  submitting  for  such  remarks  as  may  be  thought  proper  to  be 
made  thereon,  a  statement  in  reference  to  the  school  law  of  New  Brunswick,  made 
by  the  Honourable  the  Minister  of  Justice,  for  transmission  to  the  Right  Honourable  the 
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Secretary  of  State  for  the  Colonies,  in  pursuance  of  a  resolution  of  the  House  of  Com- 
mons of  the  30th  May  last,  have  the  honour  to  make  the  following  observations : 
The  statement  sets  out — 

1.  The  resolution  of  the  House  of  Commons  of  30th  May  last,  on  the  above  subject, 
which  is  as  follows  : — "  That  this  House  regrets  that  the  School  Act  recently  passed 
in  New  Brunswick  is  unsatisfactory  to  a  portion  of  the  inhabitants  of  that  province, 
and  hopes  that  it  may  be  so  modified  during  the  next  session  of  the  legislature  of  New 
Brunswick,  as  to  remove  any  just  grounds  of  discontent  that  now  exist ;  and  this  House 
deems  it  expedient  that  the  opinion  of  the  law  officers  of  the  Crown  in  England,  and 
if  possible,  the  opinion  of  the  Judicial  Committee  of  the  Privy  Council,  should  be 
obtained  as  to  the  rights  of  the  New  Brunswick  legislature  to  make  such  changes  in 
the  school  law,  as  deprived  the  Roman  Catholics  of  the  privileges  they  enjoyed  at  the 
time  of  the  union,  in  respect  of  religious  education  in  the  common  schools,  with  the 
idea  of  ascertaining  whether  the  case  comes  within  the  terms  of  the  4th  subsection  of 
the  93rd  clause  of  the  British  North  America  Act,  1867,  which  authorizes  the  Parlia- 
ment of  Canada  to  enact  remedial  laws  for  the  due  execution  of  the  provisions  respect- 
ing education  in  the  said  Act." 

2.  Section  93  of  the  British  North  America  Act,  1867. 

3.  The  Common  Schools  Act,  1871. 

4.  Petitions  and  correspondence  from  the  Roman  Catholic  clergy,  praying  his 
Excellency  the  Governor  General  to  disallow  the  last-mentioned  Act ;  together  with  an 
extract  from  the  report  of  the  Minister  of  Justice,  dated  January  20th,  1872,  recom- 
mending that  the  said  Act  be  allowed  to  go  into  operation. 

5.  The  various  Acts  passed  by  the  legislature  of  New  Brunswick  on  the  subject 
of  the  school  law  of  the  province,  showing  the  law  as  it  existed  at  the  time  of  the 
passing  of  the  Common  Schools  Act,  1871,  and  which  were  repealed  thereby,  viz.,  An 
Act  relating  to  Parish  Schools,  21st  Vic,  c.  9  ;  An  Act  in  amendment  of  an  Act 
relating  to  Parish  Schools,  26th  Vic.  c.  7  ;  and  an  Act  relating  to  Grammar,  Superior  and 
Common  Schools,  30th  Vic,  c.  27. 

6.  The  proceedings  of  the  House  of  Commons,  from  the  20th  to  the  30th  May  last, 
in  reference  to  the  foregoing  subject. 

Two  questions  appear  to  be  raised  by  the  resolution  of  the  House  of  Commons  : 
the  one  relating  to  the  powers  of  the  New  Brunswick  legislature,  the  other  relating  to 
the  powers  of  the  Parliament  of  Canada. 

Before  considering  such  questions,  it  may  be  remarked  that  in  the  resolution  it 
is  assumed,  as  a  fact,  that  the  New  Brunswick  legislature,  by  the  passage  of  the 
Common  Schools  Act,  1871,  made  such  changes  in  the  law,  as  deprived  the  Roman 
Catholics  of  tlie  privileges  they  enjoyed  at  the  time  of  the  union  in  respect  of  religious 
education  in  the  common  schools.  This  assumption  the  Executive  Council  cannot  for 
a  moment  admit.  No  privileges  are  taken  away  by  the  Common  Schools  Act,  1871, 
except  such  as  were  secured  by  the  statutes  thereby  repealed ;  and  the  Executive 
Council  regret  that  the  House  of  Commons  should  have  assumed  a  state  of  facts,  which 
should  dispense  with  the  necessity  of  examining  the  legislation  of  the  province  on  the 
subject. 

The  first  question  relates  to  the  right  of  the  New  Brunswick  legislature  to  make 
such  changes  in  the  school  law  as  were  in  fact  eflected  by  the  passage  of  the  Common 
Schools  Act,  1871,  and  involves  the  constitutional  powers  of  the  legislature. 

Upon  this  point  the  Executive  Council  fully  concur  in  the  following  opinion  of  the 
Minister  of  Justice,  contained  in  his  report  before  alluded  to  : — 

"  The  piovincial  legislatures  have  exclusive  power  to  make  laws  in  relation  to 
education,  subject  to  the  provisions  of  the  93rd  clause  of  the  British  North  America 
Act,  1867.  Those  provisions  apply  exclusively  to  the  denominational,  separate  or  dis- 
sentient schools.  They  do  not  in  any  way  afiect  or  lessen  the  jiower  of  provincial 
legislatures  to  pas-s  laws  respecting  the  general  educat  onal  system  of  the  province. 

"  The  Act  complained  of  is  an  Act  relating  to  Common  Schools,  and  the  Act 
repealed  by  it  applies  to  parish,  grammar,  superior  and  common  schools.  No  reference 
is  made  in  them  to  separate,  dissentient,  or  denominational  schools,  and  the  undersigned 
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does  not,  on  examination,  find  that  any  statute  of  the  province  exists  establishing  such 
special  schools.  *  *  *  As,  therefore,  the  Act  applies  to  the  \yhole  school  system  of 
New  Brunswick,  and  is  not  specially  applicable  to  denominational  schools,  the  Governor 
General  has  no  right  to  intervene." 

The  Executive  Council  would  not  have  thought  it  necessary  to  add  anything  in 
support  of  these  conclusions ;  but  the  unwarrantable  assumption  in  the  resolution  of 
the  House  of  Commons  as  to  the  effect  of  the  recent  legislation  of  this  province,  and 
the  attempt  to  maintain  that  the  Roman  Catholics  had,  by  the  Parish  School  Act  of 
1858  (21  Vic,  c.  9),  rights  or  privileges  with  respect  to  denominational  schools  which 
bring  the  case  under  the  1st  subsection  of  section  93  of  the  British  No  th  Amei'ica 
Act,  would  seem  to  render  it  necessary  to  examine  more  particularly  the  provisions  of 
such  section,  and  the  various  Acts  of  New  Brunswick  set  out  in  paragraph  5  of  the  case. 

In  a  question  affecting  the  constitutionality  of  an  Act  of  the  legislature,  the 
Executive  Council  would  refer  to  the  principle  which  has  been  uniformly  adopted  in 
similar  cases  by  the  Supreme  Court  of  the  United  States.  In  delivering  the  judgment 
of  the  Supreme  Court,  in  Dartmouth  College  vs.  Woodward,  4  Wheaton,  518,  Chief 
Justice  Marshall  says  ; — 

"This  court  can  be  insensible  neither  to  the  magnitude  nor  delicacy  of  this  ques- 
tion. The  \  alidity  of  a  legislative  Act  is  to  be  examined,  and  the  opinion  of  the 
highest  law  tribunal  of  the  state  is  to  be  revised.  On  more  than  one  occasi  n  this 
court  has  expressed  the  cautious  circumspection  with  which  it  approaches  the  consi- 
deration of  such  questions,  and  has  declared  that  in  no  doubtful  case  would  it  pronounce 
a  legislative  Act  to  be  contrary  to  the  constitution." 

And  again,  in  Fletcher  ^■'s.  Peck,  6  Cranch,    128,  the  same   learn  d  judg  ■   says  : — 

"  The  question  whether  a  law  be  void  for  its  repugnancy  to  the  constitution,  is  at 
all  times  a  question  of  much  delicacy,  wilh  ought  seldom,  if  ever,  to  be  decided  in  the 
atiirmative  in  a  doubtful  case.  The  court,  when  impelled  by  duty  to  render  such  a 
judgment,  would  be  unworthy  of  its  station,  c  mid  it  b.:-  unmindful  of  the  solemn  obliga- 
tion which  that  station  imposes  ;  but  it  is  not  on  slight  implication  and  vague  conjecture 
that  the  legislature  is  to  be  pronounced  to  have  transcended  its  powers,  and  its  acts  to 
be  considered  as  void.  The  opposition  between  the  constituti  n  and  the  law  should  be 
such  that  the  Judge  feels  a  clear  and  strong  conviction  of  their  incompatibility  with 
e  x-h  other." 

In  a  case  in  tlie  Supreme  Court  of  Massachusetts,  Wellington,  petitioner,  16  Pick., 
95,  Chief  Justice  Shaw  held  that — 

"The  courts  would  n  ver  declare  a  statute  void  unless  the  nullity  and  invalidity 
of  the  Act  are  pla  ed,  in  their  ju  'gment,  beyond  reasonable  doubt." 

And  in  another  case  in  the  Supreme  Courts  of  the  United  States,  Ogden  vs. 
Saunders,  12  Wheat,  270,  Mr.  Justice  Washington,  after  expressing  the  opinion  that 
the  particular  question  there  presented,  and  which  r  garded  the  constitutionality  of  a 
state  law,  was  involved  in  difficulty  and  doubt,  suid  : 

"  But  if  I  could  rest  my  opinion  in  favour  of  the  constitutional  ty  of  the  law  on 
which  the  question  arises,  on  no  other  ground  that  this  doabt,  so  felt  and  acknow- 
ledged, that  alone  would  in  my  estimation,  be  a  satisfactory  vindication  of  it.  It  is  but 
a  decent  respect  tiue  to  the  wisdom,  the  integrity  and  the  patriotism  of  the  legisl  itive 
body  by  which  any  law  is  passed,  to  presume  in  favour  of  its  validity,  until  its  violation 
of  the  constitution  is  proved  beyond  all  reasonable  doubt." 

By  section  93  of  British  North  America  Act,  1867,  the  provincial  legislatures 
have  exclusive  powers  to  make  !;iws  in  r  lation  to  education,  subject  and  a  cording  to 
certa.in  provisions.  Of  the  provisions,  the  first  declares  that  nothing  in  any  law  shall 
prejudicially  affect  any  right  or  privilege  wiih  respeci,  to  denominational  schools,  which 
any  diss  of  persons  have  by  law  in  he  province  at  the  union.  This  provision  is  in 
general  terms,  and  is  only  in  limitation  or  restraint  of  the  gnneral  grant  to  legislative 
power. 

The  second  provision  refers  specially  to  Quebec,  extending  to  the  dissentient 
schools  of  that  province,  the  powers  and  privileges  in  Ontario  accorded  to  the  Roman 
Catholic  separate  schools  ;   this   provision  imposes  a  duty  on    the   Quebec  legislature 
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to  make  the  necessary  laws  for  the  due  execution  thereof.  The  third  provision  gives 
an  appeal  to  the  Governor  General  in  Council  from  any  Act  or  decision  of  any  pro- 
vincial authority  affecting  any  right  or  privilege  of  the  Protestant  or  Roman  Catholic 
minority  of  the  Queen's  subjects  in  relation  to  education  in  any  province,  wherein  a 
system  of  separate  or  dissentient  schools  existed  by  law  at  tho  union,  or  should  be 
thereafter  established  by  the  legislature  of  the  province.  Such  a  system  of  schools, 
whereby  the  religious  minority  is  permitted  to  escape  from  the  operation  of  the  general 
public  system,  and  to  establish  scho  Is  of  the  denomination,  existed  at  the  union  in  the 
province  of  Ontario  under  the  name  of  "  Separate  Schools,"  and  in  the  Province  of 
Quebec  under  the  name  of  "  dissentient  sch  ols,"  but  did  not  at  the  union  eixst,  nor 
has  it  since  been  established,  in  any  of  the  other  proAdnces. 

The  fourth  provision  (subsectioi  4)  relates  to  matters  of  procedure,  and  vest? 
certain  powers  of  remedial  legislation  in  the  Parliament  of  Canada. 

In  order  to  render  any  law  of  a  pi  ovincial  legislature  inoperative  under  the  1st 
subsection  of  section  93,  it  is  requisite  that  there  should  in  such  province  have  been 
at  the  union,  denominational  schools,  with  respect  to  which  certain  class  of  persons 
had  rights  or  privileges,  and  that  those  rights  or  privileges  should  have  been  secured  by 
law. 

This  would  seem  to  lead  at  once  to  the  consideration  of  the  laws  in  force  in  New 
Brunswick  at  the  union,  for  the  purpose  of  determining  whether,  within  the  meaning 
of  subsection  1,  section  93  of  the  British  North  America  Act,  the  Roman  Catholics 
had  by  such  laws,  any  rights  or  privileges  with  respect  to  denominational  schools  ;  and 
of  the  Common  ir^chools  Act,  1871,  for  the  purpose  of  determining  whether  anything 
therein  prejudicially  aiFected  such  rights  or  privileges. 

B^^t  it  has  been  attempted  to  be  shown  that  the  first  subsection  of  section  93  of 
the  British  North  America  Act,  1867,  so  clearly  r  fers  to  New  Brunswick,  that  the 
fact  of  such  a  section  renders  unnecessary  any  inquiry  into  its  meaning  or  application. 
It  is  said  that  as  subsect'ons  2  and  3  reff  r  specifically,  or  by  clear  intendment  to  the 
case  of  Ontario  and  Quebec,  subsection  1  must  refer  to  the  case  of  the  other  provinces, 
and  therefore  presumably  to  New  Brunswick  ;  and  in  the  use  of  the  words  "  denomina- 
tional s  hools"  in  the  1st  subsection,  and  of  the  words  "system  of  separate  or  dissen- 
tient schoo's  "  in  the  2nd  and  3rd  sul  sections,  is  referred  to  as  indicating  that  the 
"  denominational  schools "  in  the  1st  subsection  cannot  inc  ude  the  separate  or 
dissentient  schools  in  the  2nd  or  3rd  subsections. 

The  effect  and  object  of  this  view  is  to  import  a  supposed  intention  which  shall 
control  the  words,  and  relieve  from  the  embarrass  nent  of  investigating  the  language 
of  the  93rd  section  of  the  school  legislation  of  New  Brunswick. 

The  answer  to  this  is  : — 

(1.)  That  subsection  1  may  have  been  inserted  with  no  particular  intent,  but  ex 
majore  cautela. 

(2.)  That  if  it  were  intended  to  refer  specifically  to  New  Brunswick,  analogy  to 
the  following  subsections  would  have  suggested  a  particular  reference. 

(3.)  That  inasmuch  as  in  terms  it  is  large  enough  to  cover  the  case  of  any  of  the 
provinces,  it  is  sufficient  to  inquire  whether  it  is  in  fact  applicable  to  New  Brunswick, 
without  inquiring  whether  or  not  it  does  or  does  not  apply  to  any  other  province.  It 
might  equally  be  contended  that  it  applies  to  other  provinces  because  it  does  not  apply 
to  New  Brunswick. 

(4.)  That  subsection  1  is  the  general  absti-act  provision,  applicable  to  any  province 
in  which,  at  the  Union,  denominational  schools  existed  by  law,  whether  such  schools  be 
known  as  such,  or  by  the  secondary  and  applied  name  of  separate  or  dissentient  schools, 
and  is  the  only  section  which  imposes  restraints  upon  the  legislative  power  of  tlie  pro- 
vinces in  respect  thereto,  the  remaining  subsections  being  particular  and  remedial 
provisions.  This  appears  more  clear  when  it  is  considered  that  in  the  scheme  of  union 
agreed  to  at  Quebec,  by  the  representatives  of  the  several  provinces  in  1864,  and 
which  formed  the  ba.sis  of  all  the  public  discussions  of  the  question  of  union  ;  the 
separate  and  dissentient  schools  of  Ontario  and  Quebec  were  referred  to  as  denomina- 
tional schools  ;  for,   under   the    head  "  local    government,"  resolution  43,   of  the  said 
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scheme,  it  is  declared    that  the  local  legislatures   shall  inter  alia  have  power  to  make 
laws  respecting  the  following  subjects  : — 

"  6th.  EJucation :  Saving  the  rights  and  privileges  which  the  Protestant  or 
Catholic  minority  in  both  Canadas  may  possess,  as  to  their  denominational  schools  at 
the  time  when  the  unioia  goes  into  operation." 

(5.)  That  in  no  view  can  the  language  of  the  Imperial  Act  bi  taken  as  an  inter- 
pretation of  the  meaning  of  the  New  Brunswick  Acts  o'"  Assembly. 

(6.)  But  in  ordei-  to  satisfy  the  terms  of  subsection  1,  it  is  not  necessary  to  resort 
to  the  school  system  of  New  Brunswick,  inasmuch  as  in  each  of  the  provinces  there 
were  at  the  union  specific  denominational  schools  existing  by  law,  the  rights  held  by 
the  various  classes  with  respect  to  which  are  rights  protected  by  this  subsection.  Thus 
in  Nova  Scotia  :  King's  College,  Church  of  England  ;  Acadia  College,  Baptist ;  Pictou 
Academy,  Presbyterian ;  St.  .Mary's  and  St.  Francois  Xavier  Colleges,  Catholic.  In 
Quebec:  L'A.'JSomption  College;  Laval  University,  Catholic.  In  Ontario:  Regiopolis 
College,  By  town  College,  St.  Michael's  College,  Victoria  College. 

So  in  New  Brunswick,  standing  ouLside  of  the  general  school  .system,  an<!  in  no  res- 
pect under  the  control  or  inspection  of  the  public  or  educational  authoritie.s,  and  in  no 
wise  affected  by  the  provisions  of  theCommon  School  Act,  1871,  there  were  three  denomin- 
ational schools  :  the  Madras  School,  in  which  the  members  of  the  Church  of  England 
have  interests  different  from  the  public  at  large  (see  Acts  of  Assembly,  60th  George  III., 
chap.  6  ;  the  Wesleyan  Academy  (see  Acts  of  Assembly,  12th  Victoria,  chap.  65),  and 
the  Wesleyan  College  (see  Acts  of  As-^^embly,  21st  Victoria,  chap.  57). 

If  it  were  proposed  by  provincial  legislation  to  derogate  from  the  statutable  rights 
of  those  institutions,  it  might  reasonably  be  contended  that  such  legislation  would  be 
inoperative  and  void  ;  for  example,  if  it  were  proposed  to  deprive  the  Wesleyan  College 
of  the  right  of  conferring  degrees,  or  to  interfere  with  the  rights  of  the  governor  and 
trustees  of  the  Madras  School,  under  their  charter,  confirmed  by  Act  of  Assembly, 
60th  Greorge  III.,  chap.  6,  or  to  repeal  section  1 1  of  the  Act  incorporating  Trustees 
of  the  Wesleyan  academy  at  Mount  Allison,  Sackville,  which  provides  that — 

"  No  person  shall  teach,  maintain,  promulgate,  or  enforce  any  religious  doctrine  or 
practice  in  the  said  academy,  or  any  department  thereof,  or  in  any  religious  services 
held  upon  the  said  premises,  contrary  to  what  is  contained  in  certain  notes  on  the  New 
Testament,  commonly  reported  to  be  the  notes  of  the  said  Reverend  John  Wesley, 
A.  M.,  and  in  the  first  four  volumes  of  sermons  commonly  reputed  to  have  been  written 
and  published  by  him. 

Jt  is  submitted,  therefore,  that  it  cannot  be  assumed  that  the  general  provisions  of 
subsection  1,  section  93,  of  the  British  North  America  Act,  refer  particularly  to  this 
province  ;  and  much  less  that  they  refer  to  the  general  system  of  the  province,  which 
existed  under  the  several  Acts  of  Assembly,  21st  Vic,  chap.  9,  26th  Vic,  chap.  7,  and 
30th  Vic,  chap.  27. 

Whether  or  not  such  subsection  does  cover  the  case  of  schools  established  under 
the  said  several  Acts  of  Assembly,  is  a  matter  of  interpretation  of  the  language  botli  of 
the  imperial  and  provincial  statutes. 

The  provincial  statutes  consisted  of  the  Parish  School  Act  of  1858  (21st  Vic, 
chap.  9),  and  the  Acts  26th  Vic,  chap.  7,  and  30tli  Vic,  chap.  27,  in  amendment. 

The  Parish  School  Act  of  1858  was  a  general  public  Act,  operating  territorially 
through  the  parish,  which  in  New  Brunswick,  constitutes  the  municipal  unit  for  civil 
purposes.  The  Act  provided  for  a  central  and  local  control  of  the  schools  ;  the  central 
control  consisting  of  the  board  of  education,  a  superintendent  and  four  inspectors,  the 
local  control  consisting  of  three  trustees  and  a  school  committee  of  three  persons.  The 
superintendent  and  inspectors  were  appointed  by  the  Governor  in  Council,  and  the 
governor  and  his  council,  with  the  superintendent,  constituted  the  board  of  education. 
The  trustees  were  parish  officers,  elected  by  the  ratepayers  of  the  parish,  at  the  same 
time  and  in  the  same  manner  as  other  parish  officers,  and  were  subject  to  the  same 
penalties  as  other  parish  officers.  (See  section  6,  clause  1,  21st  Victoria,  cap.  9). 
They  were  thus  officers  of  the  civil  government,  performing  civil  functions,  and 
amenable   solely  to  civil  authorities,  and  representing  the  people   in  their  character  as 
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ratepayers,  being  no  more  religious  bodies  or  exercising  denominational  functions,  than 
the  other  parish  officers  elected  at  the  same  time  and  in  the  same  manner  viz.  : — Over- 
seers of  the  poor,  constables,  assessors,  and  collectors  of  rates,  fence-viewers,  pound- 
keepers,  field-drivers,  hog- reeves,  &c.,  &c. 

Those  trustees,  as  parish  officers,  divided  their  respective  parishes  into  convenient 
school  districts,  convenient  in  respect  of  the  civil  purposes  which  the  trustees  were 
elected  to  etiect ;  and  from  time  to  time  reconstruct  them,  and  defined  in  writing  the 
boundaries  of  each  district,  and  filed  a  description  thereof  with  the  clerk  of  the  peace 
(See  section  6,  clause  2.) 

The  public,  as  opposed  to  the  denominational  system,  is  apparent  in  the  provisions 
with  respect  to  districting,  for  it  is  evident  how  impossible  it  would  be  to  divide  a 
parish  into  districts,  territorially  corresponding  with  the  religious  features  of  the  popu- 
lation, and  to  define  such  boundaries  in  writing. 

The  trustees,  as  parish  officers',  controlled  the  appointment  of  the  teacher,  and  gave 
authority  to  open  the  scliool.  (See  sec.  6,  clause  3).  They  might  suspend,  or  displace  a 
teacher.  (See  sec.  6,  clause  4).  They  summoned  a  meeting  of  the  ratepayers  of  the 
district  for  the  purpose  of  electing  a  school  committee  (see  section  6,  clause  5),  and 
they  apportioned  amongst  the  school  districts  in  their  respective  parishes,  any  money 
raised  by  county  or  parish  assessment  for  the  support  and  maintenance  of  the  schools 
therein,  in  such  manner  as  they  might  deem  just  and  equitable.     (See  sec.  6,  clause  10). 

In  all  this  they  acted  solely  as  civil  officer,  and  in  the  discharge  of  a  public  duty 
were  governed  by  public  considerations. 

The  remaining  body  having  local  control  was  tlie  school  committee.  This  com- 
mittee was  elected  by  the  inhabitants  of  the  sjhool  district  being  ratepayers  (see 
sec.  7,  clause  1),  and  had  the  immediate  charge  of  the  school  house  and  property, 
library,  itc.  ;  they  called  meetings  of  the  district  to  determine  upon  the  support  of 
the  school  ;  had  charge  of  the  money  of  the  district,  and  care  and  direction  of  the 
children.  (See  section  7,  clauses  2-6).  And  in  towns  and  populous  districts,  the  rate- 
payers of  the  district  might  elect  one  or  more  committees  for  the  district,  or  a  com- 
mittee for  each  school,  as  might  be  decided  by  a  majority  of  the  electors  present 
(sec.  26th  Vic,  cap.  7,  sec.  2).  The  school  meeting  was  therefore  a  collection  of  rate- 
paying  inhabitants  of  the  district  ;  and  such  meeting  called  for  the  purpose  had 
power  to  order  a  rate  for  the  support  of  the  school,  or  the  entire  county  or  parish 
might  provide  for  the  support  of  the  schools  cf  the  county  or  parish  respectively,  by 
assessment.     (See  21st  Vic,  cap.  9,  sections  21-22). 

The  nature  of  the  school  district  is  thus  defined  in  a  judgment  of  the  Supreme 
Court  of  New  Brunswick,  in  ex  parte  Jocelyn,  2  Allen's  Rep.,  639  : — 

"  When  the  trustees  establish  school  districts,  the  foundation  is  laid  of  a  special 
jurisdiction  to  be  exercised  by  a  majority  of  the  inhabitants  of  the  parish  or  district, 
ratable  upon  property,  over  all  the  inhabitants  of  the  district." 

Such  was  the  structure  of  the  Parish  School  Act  of  1858  (21  Vic,  cap.  9),  and  it 
is  inconceivable  that  schools  so  created,  so  controlled,  so  sustained,  could  for  a  moment 
be  regarded  as  denominational  schools.  They  were  clearly  schools  of  the  ratepayer, 
not  of  the  denomination.  They  existed,  not  in  connection  with  the  denomination,  but 
in  connection  witSi  the  state,   and  vested  no  rights  or  privileges  in  any  class  of  persons. 

But  it  is  alleged,  that  although  the  schools  of  New  Brunswick  were  not  denomina- 
tional schools,  they  were  public  schools  in  which  denominational  teaching  was  by  law 
permissible  ;  and  that  the  school  system  of  the  province  at  the  union  might  be  de- 
scribed, not  perhaps,  as  a  system  of  denominational  schools,  but  as  a  system  of  public 
schools  in  which  denominational  teaching  was  legalized,  subject  to  a  conscience  clause  in 
favour  of  those  children  whose  parents  or  guardians  objected  to  that  teaching  ;  and  sec- 
tion S,  clause  5,  of  the  Parish  School  Act  of  1858,  is  relied  upon.  Tliat  clause  is  as 
follows : — 

"  Every  teachor  shall  take  diligent  care  and  exert  his  best  endeavours  to  impress 
on  the  minds  of  the  children  committed  to  his  care,  tlur  principles  of  Christianity, 
morality  and  justice,  and  a  sacred  regard  to  truth  and  honesty,  love  of  their  country, 
loyalty,  humanity  and  a  universal  benevolence,  sobriety,  industry  and  frugality,  chastity, 
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moderation  and  temperance,  order  and  cleanliness,  and  all  other  virtues  which  are  the 
ornaments  of  human  society  ;  but  no  pupil  shall  be  required  to  read  or  study  in  or  from 
any  religious  book,  or  join  in  any  act  of  devotion  objected  to  by  his  parents  or  guardians  ; 
and  the  board  of  education  shall,  by  regulation,  secure  to  all  children  whose  parents  or 
guardians  do  not  object  to  it,  the  reading  of  the  Bible  in  parish  schools — and  the  Bible, 
when  read  in  parish  schools  by  Roman  Catholic  children,  shall,  if  required  by  their  parents 
or  guardians,  be  the  Douay  version,  without  note  or  comment." 

The  Executive  Council  would,  however,  maintain  that  no  question  of  the  character 
of  the  teaching  in  the  public  schools  can  suffice  to  restrict  the  general  grant  of  legislative 
power  on  the  subject  of  education  vested  in  the  legislature  of  New  Brunswick  ;  that  sub- 
section 1  clearly  requires  the  existence  of  denominational  schools,  and  class  right-i  there- 
in secured  by  law  ;  that  the  public  schools,  under  the  entire  control  of  the  ratepayer  and 
the  provincial  authorities,  cannot,  whatever  the  character  of  the  tuition,  be  considered 
as  denominational  schools,  any  right  of  the  individual  ratepayer  or  inhibitant  therein 
being  a  right  as  a  memljer  of  society  with  respect  to  public  scliools,  and  not  a  class  right 
with  respect  to  denominational  schools  :  and  that,  in  short,  subsection  1  has  no  reference 
to  the  general  public  system  of  education.  But  the  Executive  Council  denies  that  the 
Parish  School  Act  of  1858  legalized  denominational  tuition. 

Now,  in  order  to  determine  the  extent  to  which  this  Act  allowed  religious  teaching 
to  be  carried  on  in  the  public  schools,  it  is  necessary  to  look  to  the  Act  as  a  whole  ;  for 
the  details  of  one  part  of  an  Act  may  contain  regulations  restricting  the  extent  of  gene- 
ral expressions  used  in  another  part  of  the  same  Act. 

The  right  of  the  Board  of  Education  to  prescribe  books,  maps  and  apparatus  for  use 
in  the  schools  may  be  implied  from  section  4,  clauses  3  and  11,  and  from  section  5, 
clause  7. 

By  section  4,  clause  8,  the  Board  of  Education  had  power — 

"  To  pro\  ide  for  the  establishment,  regulation  and  government  of  school  libraries, 
and  the  selection  of  books  to  be  used  therein ;  but  no  works  of  a  licentious,  vicious  or 
immoral  tendency,  or  hostile  to  the  Christian  religion,  or  works  on  controversial  theology, 
shall  be  admitted." 

When  woi'ks  on  controversial  theology  are  classed  with  obscene,  vile  and  infidel 
publications,  and  are  deemed  equally  unlit  for  use  in  the  library,  how  can  it  be  said  that 
they  may  be  taught  in  the  school  room  ?  Prohibited  from  use  under  the  eye  of  the 
parent,  shall  they  be  tauijht  by  the  teacher?  Shall  the  library  be  shut  against  them, 
and  shall  the  school  door  be  open  to  them  't  And  does  not  the  exclusion  from  the  library 
of  works  on  controversial  or  distinctive  dogmatic  theology,  clearly  show  that  in  the 
contemplation  of  the  Act,  the  schools  were  to  be  schools  of  the  public  and  not  of  any 
sect,  and  that  the  legislature  expressly  sought  to  guard  against  the  introduction  of  sec- 
tarian aims  into  the  administration  of  school  aflPairs  ? 

Again,  "  the  board  of  education  shall  secure  to  all  children,  whose  parents  or 
guardians  do  not  object  to  it,  the  reading  of  the  Bible  in  parish  schools  :  and  the  Bible 
when  read  in  parish  schools  by  lloman  Catholic  children,  shall,  if  required  by  their 
parents  or  guardians,  be  the  Douay  version,  without  note  or  comment."  (See  section  8, 
clause  5.) 

Why  without  note  and  comment  1  If  distinctive  doctrinal  teaching  were  allowed, 
why  should  the  Bible,  when  read  by  Roman  Catholic  children,  be  the  Douay  version, 
without  note  and  comment  1  Why  not  the  Douay  version  with  note  and  comment  1 
Can  it  be  seriously  contended  that  the  authorized  note  and  comments  by  which  the 
Roman  Catholic  Church  declares  the  meaning  of  the  Scripture  shall  be  excluded,  and 
that  the  private  judgment  of  the  teacher  shall  expound  its  meaning,  and  that  this  is  de- 
nominational teaching  1  Can  this  be  "  the  fulness  of  distinctive  religious  teaching  ?" 
and  can  it  be  said  that  the  principles  of  Christianity,  which  the  law  required  to  be  im- 
pressed upon  the  minds  of  the  pupils,  are  the  principles  of  Christianity  "  after  a  denomi- 
national fashion  ;  "  when  works  of  controversial  theology,  and  the  church's  interpretation 
of  the  Bible,  were  expressly  excluded  1 

Can  it  be  contended  that  the  reading  of  the  Bible,  required  by  the  Parish  School 
Act  of  1858,  to  be  secured  to  every  pupil,  gave  a  denominational  character  to  the  parish 
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schools  ?  Although  Roman  Catholics  might  ask  that  their  children  should  have  the 
Douay  Bible,  without  note  or  comment,  read,  is  not  such  Douay  Bible  but  a  different 
version  of  the  Holy  Scripture  from  the  version  which  is  used  by  Protestants?  Neither 
version  professes  to  be  a  denominational  or  sectarian  book,  but  simply  the  Word  of  God  ; 
and  as  such  its  use  in  school  cannot  be  held  to  be  denominational  teaching. 

It  may  also  here  be  remarked,  that  although  the  trustees  of  the  parish,  the  school 
committee  and  the  teacher,  miirht  be  all  Catholics  ;  and  although  there  might  be  a  single 
Protestant  in  the  district,  the  Parish  School  Act  of  1858  gave  to  his  children  the  legal 
right,  not  only  of  attending  such  school,  but  of  requiring  the  reading  of  the  Protestant 
version  in  such  school.  This  is  utterly  inconsistent  with  the  idea  that  such  a  school 
could  be  a  Roman  Catholic  denominational  school ;  and  it  is  submitted  that  the  charac- 
ter of  the  school  cannot,  under  the  law,  be  affected  by  the  presence  or  absence  of  a  Pro- 
testant or  Roman  Catholic  child. 

And  further,  in  considering  the  intention  of  the  legislature,  it  is  material  to  look 
at  the  consequences. 

The  clause  of  the  8th  section  above  relied  on  is  not  permissive,  it  is  mandatory. 
It  does  not  allow  any  teacher  who  may  feel  disposed  to  do  so,  to  inculcate  the  principles 
of  Christianity  ;  it  requires  every  teacher  to  do  so.  If  then,  by  the  "  principles  of  Chris- 
tianity," were  meant  the  distinctive  and  denominational  or  sectarian  expression  of  those 
principles,  then  did  the  legislature  impose  upon  every  teacher,  whether  male  or  female, 
and  however  well  or  ill-qualified,  whether  of  the  1st,  2n  !,  or  3rd  class,  the  absolute  duty 
of  teaching  the  principles  of  Christianity  in  their  distinctive  doctrinal  feature.  It 
required  every  teacher  to  be  a  teacher  of  theology,  without  requiring  any  antecedent  qua- 
lification ;  and  turned  every  school  into  a  nursery  of  the  church  ;  a  school  of  faith  and 
polemics,  with  the  further  consequence  that  one  school  might,  at  one  and  the  same  time, 
be  Protestant  and  Catholic  ;  the  head  master  teaching  in  one  room  according  to  his  light 
the  doctrines  of  Geneva,  and  the  assistant  teaching  in  another  the  doctrines  of  Rome. 

It  would  also  be  a  consequence  of  this,  that  a  district,  by  a  bare  majority  of  one 
amonjjst  the  ratable  inhabitants,  might  impose  assessment  upon  the  entire  district,  for 
the  purpose  in  effect  of  turning  the  school  into  a  Sunday  school,  for  the  propagation  of 
the  religious  views  of  the  majority.  The  death  or  removal  of  a  ratepayer  might  change 
the  character  of  the  school,  and  the  fate  of  a  denomination  might  hang  upon  the 
solvency  of  one  of  its  members.  Almost  every  district  would  be  annually  torn  by 
contending  sects  in  their  unseemly  strife  for  power. 

Such  a  system  might  be  described  as  a  system  of  concurrent  endowment — of 
endowment  of  every  sect  that  could  secure  a  majority  of  one  at  a  school  meeting.  In 
a  country  where  no  church  is  preferred,  and  no  church  is  established,  it  would  place 
in  the  hands  of  a  dominant  sect  the  state  power  of  taxation,  to  be  wielded  for  church 
purposes. 

The  meaning  of  section  8,  clause  5,  is  then  clear.  The  legislature  required  every 
teacher  to  impress  on  the  minds  of  the  children  the  principles  of  Christianity,  in 
their  non-denominational  feature,  but  lest,  iti  so  doing,  and  in  the  exercise  of  the 
discretion  vested  in  the  teacher,  religious  books  might  be  used,  or  acts  of  devotion 
engaged  in,  to  which  any  tender  conscience  might  object,  the  conscience  clause  was 
inserted,  that  no  pupil  should  be  required  to  read  or  study  in  or  from  any  religious 
book,  or  join  in  any  act  of  devotion  objected  to  by  his  parent  or  guardian.  The  words 
of  the  conscience  clause  do  not  enlarge  the  teaching  powei-  ;  they  restrict  it.  The 
religious  books  referred  to  are  non-denominational,  such  books  as  the  board  of  educa- 
tion would  admit  to  the  library.  But  the  teaching  of  distinctive  dogmatic  or 
controversial  theology  is  of  the  essence  of  denojuinational  teaching,  while  it  may  not 
unreasonably  be  concluded  that  the  principles  of  Christianity  to  be  taught,  relate 
largely  to  the  Christian  virtues  enumerated  in  the  section  itself,  in  connection  with 
such  terms. 

It  requires  no  great  acquaintance  with  the  works  of  Catholic  and  Protestant 
literature  to  point  to  numbers  of  books  emanating  from  each  communion,  which,  while 
in  the  fullest  sense  religious,  do  no  more  relate  to  distinctive  doctrinal  theology,  than 
the  ten  commandments  or  the  Lord's  prayer. 
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Whether  or  not  the  legislature  judged  rightly,  that  the  principles  of  Christianity 
are  capable  of  being  inculcated  in  a  manner  common  to  the  different  communions,  is 
not  material.  It  is  sufficient  that  the  legislature  thought  it  possible,  following  therein 
a  very  considerable  body  of  authority. 

As  long  ago  as  1635,  Sir  Thomas  Browne,  referring  to  the  attitude  of  the  Pro- 
testant and  Catholic  churches  to  each  other,  wrote — 

"  We  have  reformed  from  them,  not  against  them ;  for,  omitting  these  impropera- 
tions  and  terms  of  scurrility  betwixt  us,  which  only  difference  our  affections,  and  not 
our  cause,  there  is  one  common  name  and  appellation,  one  faith  and  necessary  body  of 
princip  es  common  to  us  both." 

And  it  is  well  known  that  in  recent  times  Scripture  lessons,  sanctioned  by  the 
highest  authority  in  the  English  and  Roman  Cath  jlic  churches,  were  for  years  used 
with  entire  satisfaction  in  the  national  schools  of  Ireland ;  and  the  most  recent 
parliamentary  discussions  on  education  show  that  the  question  of  undenominational 
teaching  is  still  a  question  of  practical  politics. 

Such  then  was  the  school  system  of  New  Brunswick  at  the  union,  and  at  the 
passing  of  the  Common  Schools  Act,  1871  ;  a  system  of  public  schools  operating 
territorially  over  the  entire  province  ;  springing  out  of  the  operation  of  the  municipal 
system,  subject  to  the  control  and  inspection  of  the  government ;  representing  in  its 
local  management,  the  ratepaying  inhabitants  of  the  district ;  exercising  at  will  the 
civil  power  of  taxation  ;  providing  for  certain  undenominational  religious  instruction, 
but  providing  by  a  strict  conscience  clause,  for  the  rights  of  conscience;  requiring  the 
reading  of  the  Holy  Scriptures  in  the  ordinary  Protestant  version,  but  in  the  case  of 
the  Roman  Catholic,  allowing  the  Douay  version,  without  note  or  comment.  To  speak 
of  such  schools  as  denominational  schools,  involve  the  grossest  misconception  of 
language. 

The  term  "  deriominational  schools  "  clearly  means  the  schools  of  or  belonging  to, 
or  in  connection  with,  a  denomination,  and  in  which  the  members  of  the  denomination, 
have,  as  such,  interests  other  and  different  from  the  interest  which  they  have  in  them 
as  a  portion  of  the  public.  Such  schools  are  conti  oiled  by  the  denomination  in  its 
interests,  and  exist  at  least  to  a  certain  extent  for  denominational,  as  distinguished 
from  public,  purposes. 

The  meaning  of  the  term  was  well  understood  by  the  imperial  parliament  when 
the  British  North  America  Act  was  under  consideration. 

For  thirty  six  years  a  system  of  national,  as  distinguished  from  denominational, 
schools,  had  existed  in  Ireland,  uinler  which  combined  literary  and  separate  religious 
instruction  had  been  given. 

On  the  other  hand,  at  the  time  of  the  passage  of  the  British  North  America  Act, 
the  system  of  primary  education  in  England  was  chiefly  denominational,  being  carried 
on  mainly  through  the  instrumentality  of  schools  in  connection  with  the  various 
denominations.  But  by  the  passage  of  the  Elementary  Education  Act,  1870,  the 
education  of  the  country  was  placed  on  a  pui^lic  basis;  and  whilst  existing  denomi- 
national schools,  and  those  which  might  be  established  within  a  limited  period,  were 
recognized  and  continued  in  the  receipt  of  public  money,  the  Act  provided  for  the 
formation  of  local  school  boards,  and  the  establishment  of  school  board  schools.  By 
section  14  it  is  enacted  that — 

"  Every  school  provide  1  by  a  school  board  shall  be  conducted  under  the  control 
and  management  of  such  boards,  in  accordance  with  the  following  regulations  — 

"(1.)  The  school  shall  be  a  public  elementary  school,  within  the  meaning  of  this 
Act. 

"(2.)  No  religious  catechisms  or  religious  formulary,  which  is  distinctive  of  any 
particular  denomination,  shall  be  taught  in  the  school." 

Thereby,  in  the  words  of  Mr.  Gladst  me,  "overthrowing,  as  far  as  the  rate-school 
is  concerned,  the  use  of  that  which  is  the  note  and  characteristic  of  iJenominational 
teaching  ;  "  while  at  the  same  time  admitti  g  of  religious  instruct  on,  and  recognizing 
the  possibility  of  imparting  religious  instruction  without  rendering  the  school  denomi- 
national. 
43 
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In  the  passage  of  such   Act  the  present  Lord  Chancellor  thus  described  thoa 
schools,  and  the  character  of  the  religious  teaching  secured  theieby : — 

"  Religious  teaching  must  be  specific,   but  it  need  not  be  sectarian  or  denomina 
tional.     The  schools   would   be  for   every   proper  purpose,   under  public   observatioi 
superintendence  and   control,   and  the  exclusion  of  denominational   formularies  would 
tend   to  remind  the  teacher  that  he  was  not  to  constitute  himself  the  organ  of  any 
particular  denomination." 

So  the  Education  (Scotland)  Act,  1872,  establishes  a  central  board  of  education, 
and  places  the  local  control  of  the  school  in  the  hands  of  a  school  board,  elected  ii 
each  parish  and  burgh  by  electors  with  a  rate-paying  qualification.  It  invests  all  the  parisl 
schools  and  property  in  the  school  board,  and  abolishes  all  jurisdiction,  power  anc 
authority  posse  sed  or  exercised  by  presbyteries  or  other  church  courts,  with  respect 
any  public  scliools.  In  schools  so  clearly  non-denominational  it,  however,  provide 
that — 

"  Every  public  school,  and  every  school  subject  to  inspection  and  in  receipt  of  an^J 
public  money,  shall  be  open  to  children  of  all  denominations,  and  any  child  may  be 
withdrawn  by  his  parents  from  any  instruction  in  rf^ligious  subjects,  and  from  any 
religious  observance  in  any  such  school :  and  no  child  shall,  in  any  such  school,  be 
placed  at  a  disadvantage  with  respect  to  the  secular  instruction  given  therein  by  reason 
of  the  denomination  to  which  such  child  or  his  parents  belong,  or  by  reason  of  his 
being  withdrawn  from  any  instruction  in  religious  subjects.  The  time  or  times  during 
which  any  religious  observance  is  practised,  or  instruction  in  religious  subjects  is  given, 
at  any  meeting  of  the  school  for  elementary  instruction,  shall  be  either  at  the  beginning 
or  the  end,  or  at  the  beginning  and  at  the  end  of  such  meeting,  and  shall  be  specified  in 
a  table  approved  of  by  the  Scotch  Educational  Department.'' 

But  it  wf  uld  n-ver  be  contended  that  such  public  schools  were  denominational 
schools,  because  they  admitted  of  religious  instruction  with  a  conscience  clause. 

In  this  province  the  term  denominational  schools  has  always  heretofore  been 
applied  to  specific  schools  controlled  by  a  denomination,  in  which  the  public,  as  such, 
had  no  rights  or  interest.  These  schools  stood  outside  of  the  general  public  system, 
and  from  time  to  time  their  managers,  in  admissicm  and  full  recognitiim  of  their 
anomal  >us  position,  made  applica-ion  to  the  legislature  for  specific  yearly  appropria- 
tions from  the  revenue,  and  over  these  schools  there  was  no  public  control  or  right  of 
inspection. 

It  is  also  worth  while  to  inquire  what  is  understood  to  be  denominational  schools 
by  the  church  in  whose  interests  the  present  reference  is  made.  In  a  Pastoral  Address 
of  the  Catholic  Archbishop  and  Bishops  of  Ireland,  dated  at  Dublin  tlie  20th  October, 
1871,  it  is  said  : — 

"  A.s  to  primary  education,  therefc»re,  we  demand — 1st.  For  all  schools  which  are 
exclusively  Catholic,  the  removal  of  all  restrictions  upon  religious  instructions,  so  that 
the  fulness  of  distinctive  religious  teaching  may  enter  into  the  course  of  d.dly  secular 
education,  with  full  lil)erty  for  the  use  of  Ca'holic  books  and  religious  emblems,  and  for 
the  performance  of  religious  exercises,  and  that  the  right  be  recognized  of  the  lawful 
pastors  of  the  children  in  such  schools  to  have  access  to  them,  to  regulate  the  whole 
business  of  religious  instruction  in  ihem,  and  to  remove  objectionable  books,  if  any.  In 
such  schools  the  teachers,  the  books  and  the  inspectors  shall  all  be  Catholic." 

AgJiin,  in  the  province  of  Ontario,  a  system  of  public  schools  has  existed  for 
about  twenty  years.  These  schools  not  having  in<  t  the  requirements  of  the  Roman 
Catholic  clergy,  they  br(»ke  away  from  the  public  school  .system,  and  procuied  the 
est'blis  ment,  l)y  law,  of  the  "  separate "  .schools  referred  to  subsections  2  and  3  of 
section  93,  of  the  British  North  Anie  ica  Act,  .1867. 

On  the  1st  of  last  January,  the  Roman  Catholic  Bishop  of  London,  Ontario,  issued 
a  pastoral,  which  concluded  as  follows  : — 

"We  have  endeavoured  to  point  out  the  importance  of  Catholic  education  and  the 
danger  that  result  from  an  unchristian  education.  We  have  shown  that  the  education 
i  nparted  in  the  common  schools  of  Ontario  cannot  be  religious  for  the  simple  reason 
that  it   cannot,  in  justice   to  all  sects,  be  denominational.      We  have  pointed  out  the 
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duty  of  our  clergy  and  of  our  Catholic  parents  on  this  subject,  and  we  earnestly  exhort 
til  em  to  be  faithful  to  it.  To  ensure  the  efficient  working  of  our  separate  school 
system,  we,  having  invoked  the  holy  name  of  God,  deem  it  our  duty  to  ordain  as 
follows  : — 

"  Art.  1.  No  Catholic  parent  living  within  the  legal  limits  of  a  separate  school  shall 
send  his  children  to  mixed  or  common  schools,  they  beins:  adjudged  by  the  Canadian 
hierarchy  as  danu;erous  to  faith  and  morals.  Should  any  Catholic  parent  unfortunately 
persist  in  violating  this  ordinance,  he  shall  be  refused  the  Holy  Sacraments  until  such 
time  as  they  shall  consent  to  obey  the  Church  in  this  matter. 

"  Art.  2.  Every  Catholic  ratepayer,  living  within  the  legal  limits  of  a  separate 
school,  shall  pay  his  school  taxes  to  said  schuol,  under  a  penalty  of  being  refused  the 
Holy  Sacraments.  If,  for  grave  and  sf)ecial  reasons,  exemption  should  be  claimed  from 
these  ordinances,  let  the  pastor,  and  if  necessary,  the  bishop,  be  consulted,  and  their 
directions  followed. 

"  We  hereby  renew  the  wise  ordinance  of  our  predecessor  :  — 

"Art.  1.  In  any  school  section  whose  trustees  are  Catholics,  no  other  than  a 
practical  Catholic  shall  be  chosen  to  fulfil  the  duties  of  a  teacher,  whether  male  or 
female. 

"  Art.  2.  The  school  trustees  are  to  consult  their  respective  pastors  in  regard  to  the 
appointment  or  dismissal  of  the  said  teachers,  as  well  as  in  all  that  concerns  the  general 
good  of  the  parochial  schools. 

"  Art.  3.  In  case  of  a  dissent  between  the  pastor  and  the  trustees  in  this  matter, 
recourse  shall  be  had  to  the  bishop,  who,  after  hearing  both  sides,  will  give  a  decision, 
which  shall  be  final. 

"Art.  4.  Inasmuch  as  any  school,  established  and  maintained  in  opposition  to 
these  rules,  can  no  longer  be  considered  as  Catho  ic,  the  pastor,  after  consulting  the 
bishop,  will  forbid  parents  to  support  said  schools,  or  to  send  their  children  thither." 

Now,  what  is  the  character  of  the  schoo'ls,  to  attend  which,  as  dangerous  to  faith 
and  morals,  subjects  the  offender  to  the  rt^fusal  of  the  Sacraments  ?  They  are  schools 
in  which,  by  the  129th  section  of  the  Consolidated  Common  Schools  Act  of  Upper 
Canada,  22  Vic,  cap.  fit,  it  is  provided,  almost  in  the  language  of  the  New  Brunswick 
Parish  School  Act  of  1858,  that — 

"  No  person  shall  require  any  pupil  in  any  such  school  to  read  or  study  in  or  from 
any  religious  book,  or  to  join  in  any  exercise  of  devotion  or  religion  objected  to  by  his 
or  her  parents  or  guardians  ;  but  within  this  limitation,  pupils  shall  be  allowed  to  receive 
such  religious  instruction  as  their  p^irents  and  guardians  desire,  according  to  any 
religious  regulations  provided  for  the  government  of  common  schools. 

And  by  regulation  5  of  the  regulations  made  by  the  board  of  education  under 
such  Act,  it  is  provided  that  the  teacher  "  shall  daily  exert  his  best  endeavours,  by 
exam|:>le  and  precept,  to  impress  upon  the  minds  of  pupils  the  principles  and  morals  of 
the  Christian  religion,  especially  those  virtues  of  piety,  truih,  patriotism  and  humanity, 
which  are  the  bases  of  law  and  freedom,  and  the  cement  and  ornament  of  society." 

It  is  with  reference  to  such  schools  that  the  Bishop  of  London  says,  that  the  edu- 
cation therein  inparted  cannot  be  religious,  for  the  simple  reason  that  it  cannot,  in 
justice  to  all  sects,  be  denominat  onal. 

Inasmuch,  then,  as  in  New  Brunswick,  at  the  union,  and  at  the  time  of  the  passing 
of  the  Common  Schools  Act,  1871,  the  Roman  Catholics  had,  by  lav,  no  rights  or 
privileges  with  respect  to  denominational  schools,  nothing  in  the  Common  Schools  Act 
can  have  deprived  them  of  right'  or  privileges  which  they  did  not  previously  enjoy. 
The  etfect  of  the  Common  Schcjols  Act  was  to  repeal  the  Parish  School  Act  of  1858, 
and  the  amendments  thereof ;  to  al  er  the  distribution  of  power  between  the  local  and 
general  authorities  ;  to  substitute  a  system  of  rate-supported  schools  for  a  system  of 
schools  supported  either  by  rates  or  voluntary  subscription.  On  the  question  of  religious 
teaching  it  preserves  silence, — neither  excluding  the  Bible  from  the  school,  or  legislating 
it  into  the  school ;  neither  requiring  n  <r  prohibiting  the  inculcation  of  the  principles  of 
Christianity  in  their  non-denominational  features;  neither  prescribing  nor  proscribing 
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"such  religious  instruction,  but  simply  providing  that  the  schools  should  not  be  turnt 
to  sectarian  purposes. 

In  this  connection  the  Executive  Council  would  refer  to  some  of  the  allegations 
the  petition  of  Rev.  C.  Lefebvre  and  others,  spt  out  in  paragraph  4  of  the  case. 

It  is  there  stated  that  under  the   school  law  in  force  at  the  union,  and  up  to  tt 
passing  of  the  Common  Schools  Act,  1871,  the  Catholics  were  enabled,  wherever  theS 
numbers   were  sufficiently  1-irge,  to  establish  schools,    in  which   a  g  od   religious  anc 
secular  education  was  afforded. 

No  such  right  existel  "  under  the  law  ;"  nothing  in  the  Parish  School  Act  of  185^ 
prevented   the  establishment  of  private  schools   outside  of  the  law,  as  nothing  in  tl 
Common  Schools  Act,  1871,  prevents  the  establishment  of  similar  schools.    An  irregula 
and  defective  administration  of  the  law  might  tolerate  illegal  pmctices,  and  allow  partifl 
to  derive  unwarrantable  advantages   in  violation  of  the  law;  but  privileges  enjoyed 
violation  of  the  law  c  nnot  give  rights  under  the  law.     For  example : — Th  •  Executi\ 
Council  does  indeed  find  that,  at  one  time,  certain  tf  the  branches  of  the  Madras  schoc 
a  denoinina'ional  school  existing  by  special  Act,  and  under  special  control,  inconsistenfc| 
with  the  public   control  provided  for   by  the  Parish  School  Act  of   1858,  did,  whilst j 
receiving  speiitic  pecuniary  grants  yearly,  voted   by  the  House  of  Assembly  in  aid  of) 
spi'cial  schools,  also  receive  the  allowances  from  the  provincial  treasury  secured  by  the- 
Pari.-h   School  Act  of  IS'iS  to  the  teachers  of  parish  schools,  the  same  having   been 
improperly  recognized  by  the  local  trustees  and   school  committees  as  a  parish  school. 
But   this  imperfect  administration  of  the  law  has   never   been,  by   the  governor  and 
the  trustees  of  the  Madras  school,  claimed  to  give  a  legal  status  under  the  law.     It  was 
an  irregularity  which  the  'aw  was  of  itself  sufficient  to  check. 

It  is  also  stated  : — "  That  in  districts  in  which  Catholics  were  too  few  in  numbers t 
maintain  separate  schools  " — a  tern»  never  known  in  this  province  as  applied   to  th« 
sch.  olsof  New  Brunswick — "they  could  not  be  compelled  to  contribute  to  the  support] 
of  any  i-chools  in  which  they   had    reaso'n  to  apprehend   that  anything  would  be  done^ 
to  sap  the  faith  oi-  weaken   the  religious  convictions  of  their  childien,   and   that  this 
afforded  th^m  a  safeguard   and    protection    which    the    Act    lately  passed  will    wholly 
destroy." 

And,  in  the  same  petition,  the  injurious  operation  of  the  Common  Schools  Act,  1871, 
is  thus  described  : — 

"  That  in  the  several  school  districts  into  which  the  counties  are  to  be  divided, 
othrT  sums  are  to  l)e  rai>^ed  f(jr  school  puiposes,  and  the  determination  of  the  amount 
and  of  the  mode  of  expenditure,  the  appointment  of  trustees,  and  all  that  concerns  the 
management  of  the  schools,  are  vested  absolutely  in  the  majority,  thus,  by  process  of 
law,  depriviiiLT  your  petitioners,  who,  in  the  most  instances,  are  in  the  minority,  of  all 
rights  !'nd  all  the  protection  of  the  law.'' 

Nothing  could  more  c'early  mark  the  confusion  of  mind  into  which  the  petitionee 
have  fallen. 

For,  un  ler  the  Parish  School  Act  of  1S58,  as  well  as  under  the  Common  School; 
Act,  1871,  the  districts  into  which  the  counties  were  divided  had  the  power  of  raising 
school  money  by  as'-e.ssinent,  and  determining  the  amount  and  the  mode  of  expenditure  ; 
and  all  that  concerned  the  management  of  the  schools  was  vested  absolutely  in  the  ma- 
jority. Thus,  in  the  language  of  the  petition,  "depriving  the  petitioners,  who,  in  most 
instances,  are  in  the  minority,  if  all  rights,  and  all  the  protection  of  the  law." 

Under  the  Common  Schools  Act,  1871,  this  power  of  the  majority  cannot  be  used  to 
compel  the  minority  to  s  pport  schools,  in  which  the  dis.inctive  doctrines  of  any  secD 
may  be  taught. 

But  if  the  contention  of  those  be  correct  who  maintain  that  the  Parish  School  Actn 
of  1858  provided  for  denominational  schools,  or  legalized  denominational  teaching,  the' 
power  of  the  majority  could,  under  that  Act,  have  been  exercise  I  to  compel  Catholics 
to  contribute  to  the  extension  of  Protestant  doctrines.  This,  in  the  words  of  the  peti- 
tion, "  depriving  Catholics,  who,  in  most  instances,  are  in  the  minority,  of  all  rights- 
and  all  protection  of  the  law." 
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If,  as  alleged,  Catholics  could  not,  under  the  Parish  School  Act  of  1858,  be  com- 
pelled to  contribute  to  the  support  of  any  s  hools  in  which  they  had  reason  to  appie- 
hend  that  anything  would  be  done  to  sap  the  faith,  or  weaken  the  religious  convictions 
of  their  children,  it  could  be  only  the  supposition  that  that  Act  which  gave  to  the 
majority  the  power  of  ordering  assessment,  did  not  admit  of  denominational  schools  be- 
ing established  under  its  provisions.' 

It  is  thus  evident  that  the  Common  Schools  Act,  1871,  so  far  from  prejudicially 
affecting  the  right  o!:"  Catholics,  secures  them  against  the  possibility  of  hostile  action  of  the 
Protestant  majority,  and  that  no  more  dreadful  consequence  cou  d  fall  upon  the  Roman 
Catholics,  who  are  one-third  the  population,  than  the  re-enactment  of  the  Parish  School 
Act,  with  the  interpretation  sought  to  be  placed  upon  it,  of  legalizing  the  establish- 
ment of  denominational  scliools,  or  the  teaching  of  sectarian  theology. 

Another  objection  to  the  Common  Schools  Act  is,  tnat  it  deprives  Catholic  graded 
schools,  in  the  cities  and  large  towns,  of  pecuniary  legislative  grants. 

The  answer  to  tliis  is,  briefly — 

(1.)  That  such  grants  were  not  secured  by  law,  but  were  simply  annual  votes 
passed  in  supply,  in  aid  of  special  schools. 

(2.)  1  hat  the  Common  Schools  Act,  1871,  does  not  seek  to  restrict  the  right  and 
power  of  the  House  of  Assembly  to  dispose  of  the  public  funds  as  may,  from  time  to 
time,  think  proper. 

The  second  general  question  involved  in  the  resolutions  of  the  House  of  Commons, 
relates  to  the  extent  of  the  power  of  the  Parliament  of  Canada  to  pass  remedial  laws  in 
reference  to  education. 

If  the  foregoing  remarks,  in  respect  of  the  power  of  the  legislature  of  New  Bruns- 
wick to  pass  the  Common  Schools  Act,  1871,  be  correct,  and,  if  there  be  nothing  in  that 
Act  cDntravening  the  provisions  of  section  93  of  the  British  North  America  Act,  1867, 
it  is  evident  that  the  Parliament  of  Canada  can  have  no  right  of  legislation  in  the 
mitter,  remedial  or  otherwise. 

But  the  Executive  Council  are  not  prepar  d  to  admit  that  the  Parliament  of  Can- 
ada would,  in  any  e^ent,  have  legislative  juiisdi  tion.  An  examination  of  s.ction  93 
would  appear  to  show  that  the  power  of  the  Parliament  of  Canada  does  in  no  way  ex- 
tend beyond  the  matters  specitical'y  referred  to  in  subsections  2  and  3. 

Subsection  1  is  a  general  abstract  provision  in  limitation  of  the  general  grant  of 
legslative  powers  given  to  the  local  legislatures  in  the  uiatter  of  education.  It  is  a 
general  saving  clause,  under  which  the  rights  of  the  Roman  Catholic  and  Protestant 
minorities  in  Ontario  and  Quebec,  in  respect  of  their  separate  and  dissentient  schools, 
are  saved  ;  whilst  for  greater  caution,  being  extended  to  cover  similar  rights  in  any  of 
t'e  provinces,  should  such  exist.  It  is  the  generalized  expression  of  the  following  pro- 
vision of  the  Quebec  scheme,  before  alluded  to ; — 

"(6.)  Education,  saving  the  rights  and  privileges  which  the  Protestant  or  Roman 
Catholic  minority  in  both  Canadas  may  possess,  as  to  their  denominational  schools,  at 
the  time  when  the  union  goes  into  operation  ;" 

which  Quebec  scheme  having  been  the  basis  of  the  desire  for  union,  referred  to  in  the 
preamble  of  "  The  British  North  America  Act,  1867,"  may  be  looked  to  for  light  in  the 
interpretation  of  the  latter  Act. 

Now,  the  effect  of  this  general  saving  clause  is,  that  it  shall  be  lead  in  every  Act 
of  the  several  local  legislatures  respecting  education.  It  is  the  same  as  if  such  words 
I  were  expressly  in-erted  by  way  of  proviso  in  every  such  Act;  and  so  far,  and  only  so 
far,  as  the  rights  thereby  secured  are  prejudicially  affected  by  provincial  legislation,  the 
|Act  becomes  inoperative  and  devoid  of  force  of  law.  Those  rights  continue  as  before 
[unaffected  by  any  legislation,  and  the  courts  will  uphold  such  rights  in  the  same  manner 
^as  if  tliey  were  expressly  saved  by  such  legislation. 

It  is  to  be  furthei-  noted,  that  the  provision  is  negative   and   restraining.      It  does 

not  require  the  legislature  to  enact  laws  for  the  preservation  of  the  rights   referied   to ; 

[it  simply  requires  that  the  legislatures  shall  not  in  certain  crises  make  laws,  and  provides 

'thit  if  they  do,  their  legislation  shall  be  ultra  vires,  or  at  least  that  it  shall  not  operate 

Ito  affect  certain  objects. 
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Subsection  2  on  the  other  hand,  grants  certain  rights  to  the  minorities  in  Quebec, 
and  therefore  imposes  impliedly  on  the  legislature  of  that  province,  the  duty  of  execut- 
ing such  provision. 

Subsection  3  provides  a  remedy  by  appeal- to  the  Governor  General  in  Council 
from  any  Act  or  decision  of  any  provincial  authority,  afft  cting  any  right  or  privilege  of 
the  Protestant  or  Catholic  minority  in  relation  to  education  in  any  province,  wherein 
separate  schools  exist  by  law  (whether  at  the  union  or  subsequently  established).  Here 
it  is  to  be  observed  that  the  words  "  act  or  decision  of  a  provincial  authority,"  rather 
seem  to  point  to  matters  of  administration,  as,  for  instance,  to  the  acts  or-  decision  of 
executive  autho  ity,  or  the  board  of  education. 

Subsection  4  vests  certain  powers  of  passing  remedial  laws  in  the  Parliament  of 
Canada.     But  it  is  to  be  noted  that  this  power  is  given  in  but  two  cases — 

1st.  Where  any  provincial  law,  as  seems  to  the  Governor  General  requisite  for  the 
due  execution  of  the  provisions  of  the  section,  is  not  made ;  and 

2nd.  Where  any  decision  of  the  Governor  General  in  Council  on  any  appeal  under 
the  section  is  not  duly  executed  by  the  proper  provincial  authority  in  that  behalf. 

Taking  the  second  branch  of  the  power  first :  it  gives  the  right  of  legislation  where 
the  decision  of  the  Governor  General  in  Council  on  appeal  is  not  duly  executed  by  the 
proper  provincial  authority  ;  but  the  jurisdiction  of  the  the  Governor  General  on  appeal 
is  limited  to  cases  arising  under  subsection  3. 

The  other  branch  of  the  power  is  where  the  provincial  legislature  has  made  default 
in  passing  the  requisite  legislation  for  the  due  execution  of  the  provisions  of  the  section. 

This  is  clearly  applicable  only  to  subsection  2,  under  which  something  is  required 
to  be  executed.  The  minority  in  Quebec  is  thereby  vested  with  certain  rights,  and  the 
duty  cast  upon  the  legislature  of  that  province  to  pass  the  necessary  legislation  to 
effectuate  the  object ;  in  order  words,  provincial  law  becomes  necessary  for  its  execution. 
But  the  words  are  not  applicable  to  sub-section  1,  by  which  provincial  legislatures  are 
not  required  to  act,  but  are  forbidden  from  acting,  and  by  which  the  legislation  of  the 
local  legislatures  is,  to  the  extent  that  it  contravenes  the  provisions  of  sub-ection  1, 
entirely  inoperative  and  of  no  force  of  law,  being  to  that  extent  vUra  vires  and 
unconstitutional. 

Nor  does  it  impair  the  force  of  this,  that  the  power  of  parliament  is  not  expressly 
limited  to  cases  under  subsections  2  and  3,  but  extends  to  the  section,  because  the 
section  is  in  its  nature  entire  ;  and  the  same  extended  reference  is  made  to  the  "  section," 
in  the  case  of  the  failure  to  execute  the  appeal  of  the  Governor  General  in  Council,  as 
in  the  case  of  the  failure  to  have  the  requisite  h  gislation.  The  words  in  the  one  case 
are  :  "  any  decision  of  the  Governor  General  in  Council  on  any  appeal  under  this  sec- 
tion." But  it  is  clear  that  the  appeal  only  lies  under  subsection  3,  and  the  word 
"  section  "  there  means  that  part  of  the  section  to  which  the  case  is  properly   referrable. 

In  short,  the  power  of  legislation  is  in  the  Parliament  of  Canada  in  two  cases  ; 
the  case  were  appeal  lies  to  the  Governor  General  in  Council,  under  sub-section  3,  and 
the  case  where  something  which  is  required  to  be  executed  is  not  executed,  as  under 
subsection  2.  The  provisions  of  subsection  1  do  not  require  execution,  or  the  passage 
of  any  provincial  law  to  execute  them.  They  execute  themselves,  and  subject  all 
provincial  laws  in  their  operation.  No  remedy  is  needed,  because  no  wrong  can  be 
inflicted  ;  they  lie  in  the  protection  of  the  law.  But  as  in  the  system  of  denominational 
schools,  such  as  those  of  Ontario  and  Quebec,  provincial  authorities  may  by  act  or 
decision,  interfere  with  rights  or  privileges,  the  section  makes  provision  under  subsection 
3,  for  such  cases  of  injurious  administration,  act,  or  decision. 

The  Executive  Council  would  further  observe,  that  while  the  subject  was  under 
discussion  by  the  House  of  Commons,  and  before  the  adoption  of  the  resolution  of  the 
30th  May,  they,  on  the  29th  May  last,  caused  to  be  transmitted  by  telegraph  to  the 
Privy  Council  of  Canada,  the  Minute  of  Council,  of  which  a  copy  is  hereunto  annexed, 
marked  A,  by  which  it  will  be  seen  that  the  government  of  New  Brunswick,  on  behalf 
of  the  people  in  that  province,  entered  their  most  earnest  protest  against  any  dealing 
with  the  Common  Schools  Act,  1871,  by  the  Pariiament  of  Canada. 
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The  Executive  Council  in  making  the  foregoing  remarks,  do  not  desire  it  to  be 
understood  that  they  are  assenting  parties  to  the  submission  to  the  opinion  of  the  law- 
officers  of  the  Crown  in  England,  of  the  right  of  the  New  Brunswick  legislature 
exclusively  to  deal  with  the  subject  of  education ;  on  the  contrary,  they  most  respect- 
fully now  enter  their  protest  against  any  such  submission ;  and  while  they  entertain 
thai  just  respect  which  should  properly  be  accorded  to  any  opinion  on  the  subject 
emanating  from  such  distinguished  lawyers,  they  foresee  the  great  danger  as  likely  to 
arise  from  such  a  course 

The  question,  whether  the  Common  Schools  Act,  1871,  is  ultra  vires  within  the 
intent  and  meaning  of  the  93rd  section  of  the  British  Norih  America  Act,  1867,  is  at 
present  pending  in  the  Supreme  Court  of  New  Brunswick,  and  the  parties  in  whose 
interest  it  is  now  sought  to  obtain  the  opinion  of  the  law  officers  of  the  Crown,  have 
had  ftieir  view,  with  all  the  facts,  presented  and  argued  before  the  Supreme  Court  by 
some  of  the  ablest  gentlemen  of  the  Bar  in  New  Brunswick.  The  decision  and  judg- 
ment of  the  Supreme  Court  will  be  given  in  Hilliary  Term  (February)  next,  and  as  an 
appeal  from  such  judgment  will  lie  to  the  Judicial  Committee  of  the  Privy  Council,  it 
does  appear  to  the  E\ecutive  Council  that  any  opinion  that  the  law  officers  of  the 
Crown  may  give,  can  in  no  way  settle  the  question  ;  for  should  the  opinion  of  the  law 
officers  of  the  Crown  differ  fi-om  the  judgment  of  th'j  Supreme  Court,  neither  the 
legislature  nor  the  courts  of  New  Brunswick  would  feel  bound  by  such  opinion.  And, 
again,  were  the  opinion  of  the  law  officers  so  differing,  such  as  to  lead  the  Dominion 
Parliament  to  legislate  upon  the  subject,  any  such  law  of  the  Dominion  Parliament 
might,  by  the  New  Brunswick  courts,  be  held  to  be  ultra  vires. 

The  Supreme  Court  of  New  Brunswick,  in  the  case  ot"  the  Queen  vs.  Chandler,  1 
Hannay's  Report,  p.  548,  having  held  that — 

"  An  Act  passed  by  the  legislature  of  New  Brunswick,  on  the  23rd  March,  1868, 
"  intituled  :  An  Act  in  amendment  of  chapter  124,  title  34,  of  the  Revised  Statutes. 
"  '  (^f  Insolvent  Confined  Debtors,'  was  an  insolvent  Act  which  the  legislature  of  New 
"  Brunswick  had  no  power  to  pass  since  the  British  North  America  Act,  1867,  came 
"  into  force,  and  was,  therefore,  invalid  and  void  ;  the  Parliament  of  Canada  having, 
"  under  the  imperial  statute,  the  exclusive  power  to  legislate  on  bankruptcy  and 
"  insolvency ;  and  that  the  assent  of  the  Governor  General  to  such  provincial  Act 
"  would  not  make  it  valid  ;  the  court  holding  that  where  an  Act  of  the  local  legisla- 
"  ture  conflicts  with  Use  British  North  America  Act  (it  being  an  imperial  statute)  the 
"  court  will  pronounce  upon  its  validity  ;" 

they  may,  and  no  doubt  would,  equally  hold  as  ultra  vires  any  legislation  of  the 
Dominion  Parliament  interfering  with  the  exclusive  power  of  the  New  Brunswick 
legislature  to  legislate  on  the  subject,  with  the  sole  limitation  mentioned  in  the  Ist 
sub-section,  section  93,  British  North  America  Act ;  and  thus  if  the  Common  Schools 
Acts  ;  1871,  be  determined  by  the  Supreme  Court  to  be  not  ultra  vires,  it  is  clear  an  Act 
passed  by  the  Parliament  of  Canada  on  the  sub;ect,  upon  the  assumption  that  it  is  so, 
would  be  necessarily  of  no  force  or  effect. 

Entertaining  the  strongest  view  possible  of  the  Common  Schools  Act,  1871,  the 
Executive  Council  would  regret  to  see  such  a  conflict  of  law  as  would  arise,  should  the 
Supreme  Court  uphold  that  view,  and  the  law  officers  of  the  Crown  arrive  at  a  con- 
clusion, and  they  see,  as  the  only  legal  and  constitutional  determination  of  the  question, 
an  appeal  to  the  Judicial  Committee  of  the  Privy  Council,  from  the  judgment  of  the 
court,  by  the  dissatisfied  parties. 

Any  other  course  that  this  will  not  prove  satisfactory  to  the  people  of  New 
Brunswick,  and  in  no  other,  and  by  no  other  judgment,  will  they  permit  their  rights 
in  the  matter  of  the  Act  in  question,  to  be  settled. 
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IN  COUNCIL,  29th  MAY,  1872. 

The   Executive   Council  in  committee  have  observed  the  introduction   into  th»j 
House  of  Commons  of  Canada,  of  a  resolution  that  an  address  be  presented  to  Her< 
Majesty,  praying  that  she  will  be  pleased  to  cause  an  At  to  be   passed  amending  the' 
British    North    America    Act,  1867,   in  the  sense  in  which   the  House  of    Commons 
believes  to  have  been  intended  at  the  time  of  the  passage  of  the  said  Act,  by  pro\iding 
that  every  religious  denomination  in  the  provinces  of  New  Brunswick  and  Nova  Scotia 
shall  continue  to  po-sess  all  such  rights,  advantages  and  privileges  with.regard  to  their 
schools,  as  such  denomination   enjoyed  in  such   province  at  the  time  of  the   passage  of 
the  said  last-ir.entioned  Act,  to  the  same   extent  as  if  such  rights,   advantages   and 
privileges  had  been  duly  established  by  law. 

The  avowed  object  of  such  resolution  is  the  overthrow  of  the  recent  legislation  of 
New  Brunswick  re  ating  to  common  schools,  which  legislation  is  admittedly  within  the 
powers  of  the  legislature  of  this  province  under  the  constitution  as  it  exists. 

Upon  the  q  lestion  of  fact  embodied  in  the  resolution,  the  committee  beg  to  say 
that  in  none  of  the  discissions  and  negotiations  publicly  carried  on  previous  to  the 
union,  was  it  regarded  by  any  parties  in  this  province,  that  the  then  existing  legisla- 
tion upon  the  subject  of  education,  partook  in  any  respect  of  the  character  of  finality, 
or  conferred  vested  rights  upon  any  class,  nor  did  any  portion  of  the  people  of  New 
Brunswick  openly  seek  to  secure  permanence  or  continuance  of  such  legislation  and 
procedure.  There  had  not  been  in  this  province,  as  in  some  of  the  other  provinces, 
any  legislative  compromise  on  the  question  of  denominational  education,  and  the  people 
of  New  Brunswick  would  certainly  have  repudiated  any  arrangement  which  sought  to 
limit  their  freedom  of  action. 

It  appears  to  have  been  reserved  for  the  representation  of  other  provinces  of  the 
Dominion  to  discover  that  the  assumpd  privileges  of  a  certain  portion  of  the  people  of 
New  iirunswick  were  intended  to  be  secured  to  a  greater  extent,  than  was  by  them  at 
the  time  supposed  or  intended. 

It  is  now  proposed  that  the  powers  of  the  provincial  legislatures  shall  be  deter- 
mined, not  by  the  language  of  the  constitution,  but  according  to  the  sense  which  is 
believed  to  have  been  intended  by  a  body  that  at  the  time  of  the  passage  of  the  Act 
liad  no  existence,  and  from  which  in  this  case  the  constitution  expressly  withdraws  the 
power  of  legislation. 

The  committee,  desirous  of  preserving  the  union,  cannot  refrain  from  drawing  the 
attention  of  the  Government  and  Parliament  of  Canada  to  the  alarming  character  and 
consequence  of  the  above  resolution.  Tliose  consequences  far  outweigh  in  importance 
the  particular  subject  involved.  The  assumption,  by  the  Government  and  Parliament 
of  Canada,  of  the  right  to  seek  the  imposition  of  further  limitations  of  tlie  union, 
tending  to  the  destruction  of  the  powers  and  independence  of  the  provincial  legisla- 
tures, and  to  the  centralization  of  all  power  in  the  Parliament  of  Canada. 

The  people  of  New  Brunswick  caanot  and  will  not  so  surrender  their  rights  of 
self-government  within  the  limits  of  the  con'-titution,  and  will  regard  the  passage  of 
such  resolution  as  an  infringement  of  the  constitution,  by  tho-e  whose  duty  and  interest 
should  lead  tliem  to  uphold  the  rights  of  the  provinces,  while  maintaining  the  powers 
of  the  general  government. 

The  Executive  Council  in  committee  therefore  hasten  to  warn  the  government 
and  Parliament  of  Canada  of  the  danger  involved  in  the  passage  of  the  said  resolution, 
which,  if  passed,  whatever  its  effect  upon  the  course  of  the  imperial  legislation,  must 
stand  as  a  precedent  of  innovation  of  provincial  rights,  fruitful  of  evil  ;  and  in  the 
name  of  the  people  of  New  Brunswick,  and  invoking  the  protection  of  the  constitution, 
the  Executive  Council  in  Committee  protest  against  the  passage  of  such  resolution,  and 
emphatically  as.sert  the  right  of  the  Ifgislature  of  New  Brunswick  to  legislate  upon  all 
(juestions  affecting  the  education  of  the  country,  free  from  interference  by  the  Parlia- 
ment of  Canada.  / 
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Copy  of  a  Report  of  a  Committee  of  the  Honourable  the  Privy  Council,  approi^ed  by  His 
Excellency  the  Governor  Genercd  in  Council  on  the  10th  January,  1873. 

The  committee  have  had  under  consideration  the  despatch  No.  97,  dated  31st 
December,  1872,  from  the  Lieutenant-Governor  of  New  Brunswick,  inclosing  copy  of 
a  minute  of  his  Executive  Council,  on  the  case  submitted  by  the  Dominion  Goveinment 
for  the  consideration  of  the  Crown  officers  in  England,  on  the  New  Brunswick  School 
Act  of  1871,  and  requesting  that  the  same  may  be  laid  before  your  Excel lency,  for 
transmission  to  the  Right  Honourable  the  Secretary  of  State  for  the  Colonies,  to  be 
submitted  to  the  Crown  officers. 

The  committee  advise  that  your  Excellency  will  be  pleased  to  transmit  the  minute 
in  question  to  the  Earl  of  Kimberly  to  be  laid  before  the  Crown  officers,  as  requested. 

Certified. 

W.  A.  HIMS WORTH, 

Clerk,  Privy  Coiruril. 


Bishop  Sweeney  to  tlie  Hon.  the  Secretary  of  State. 

Cathedral  of  the  Immaculate  Conceptiox, 

St.  John,  N.B.,  18th  January,  1873. 

Sir, — I  beg  to  forward  the  inclosed  printed  papers  containing  the  opinions  of 
Charles  Duff  and  C.  W.  Weldon,  Esquire,  legal  gentlemen  of  high  standing  in  their 
professijn,  regarding  the  school  law  of  New  Brunswick,  lately  passed  by  our  local 
legislature,  and  also  statistics  to  show  that  the  Catholics  have  been  deprived,  by  this 
law,  of  privileges — the  right  to  give  religious  instructions  in  the  schools,  to  establish 
Catholic  schools,  <fcc., — which  they  enjoyed,  and  exercised  freely  under  the  former  school 
laws  of  the  province. 

I  send  these  papers  in  accordance  with  the  report  of  the  committee  of  the 
Honourable  the  Privy  Council,  approved  by  his  Excellency  the  Governor  General  on 
the  Gth  November,  1872,  in  order  that  they  may  be  transmitted  to  England  with  the 
report  of  the  Honourable  the  Minister  of  Justice.  I  have  been  obliged  to  delay  longer 
than  I  had  intended  sending  in  these  documents,  on  account  of  the  stormy  weather 
of  the  past  month,  and  the  difficulty,  in  consequence,  of  communicating  with  distant 
localities. 

I  beg  most  respectfully  to  request  that  this  question,  so  important  to  the  Catholics 
of  New  Brunswick,  may  be  brought  before  the  Judicial  Committee  of  Her  Majesty's 
Privy  Council,  and,  if  possible,  to  be  informed  when  it  may  be  brought  before  them, 
in  order  that  we  may  have  the  opportunity  of  employing  counsel  in  England  to 
represent  us. 


I  have,  ttc, 


fj.  SWEENEY, 

Bishop  of  St.  John. 


Opinion  of  Messrs.   Chas.  Duff  and  C.    W.    Weldon. 

St.  Johx,  N.B.,  6th  January,  1893. 

To  the  Right  Rev.  John  Sweeney,  D.D.,  Bishop  of  St.  John,  N.B. : 

Your  Lordship, — Agreeably  to  your  Lordship's  wish,  we  have  perused  the  copy  of 
a  report  of  the  Honourable  the  Minister  of  Justice,  dated  30th  October,  1872,  submit^^, 
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in  accordance  with  the  resolution  adopted  by  the  House  of  Commons,  on  the  30th 
May  last,  a  statement  for  transmission  to  Her  Majesty's  Secretary  of  State  for  the 
Colonies,  in  order  that  the  opinion  of  the  law  officers  of  the  Crown  in  England,  and, 
if  possible,  the  opinion  of  the  Judicial  Committee  of  the  Privy  Council,  might  be  ob- 
tained as  to  the  right  of  the  New  Brunswick  legislature  to  make  such  changes  in  the 
school  law,  as  deprived  Roman  Catholics  of  the  privileges  which  they  enjoyed  at  the 
time  of  the  union,  in  respect  of  religious  education  in  the  common  schools,  with  the 
view  of  ascertaining  whether  the  case  comes  within  the  terms  of  the  4th  subsection  of 
the  93rd  clause  of  the  "British  North  America  Act,  1867."  We  have  also  read  the 
copy  of  the  report  of  the  committee  of  the  Honourable  the  Privy  Council  thereon,  of  the 
6(h  November,  1872,  advising  that  it  should  be  submitted  by  his  Excellency  the 
Governor  General  to  the  Right  Honourable  the  Secretary  of  State  for  the  Colonies  ;  and 
that  copies  of  it  should  be  forwarded  to  the  lieutenant-governor  of  the  province,  and 
to  your  Lordship,  for  any  remarks  which  the  lieutenant-governor  or  your  Lordship 
might  think  proper  to  make  thereon,  and  that  your  Lordship  might  desire  should  be 
transmitted  therewith  to  the  Right  Honourable  the  Secretary  of  State  for  the  Colonies. 

The  statement  of  the  Honorable  the  Minister  of  Justice  sets  forth  : — 1st.  The 
resolution  of  the  30th  May,  1877.  2nd.  The  93rd  clause  of  the  British  North  America 
Act,  1867.  3rd.  The  Common  Schools  Act,  1871.  4th.  The  petition  of  the  Roman 
Catholic  hierarchy,  clergy  and  laity  of  this  province  to  his  Excellency  the  Governor 
General,  praying  that  "  the  Common  Schools  Act,  1871,"might  be  disallowed,  as  afi'ecting 
and  diminishing  the  educational  privileges  which  the  Roman  Catholics  enjoyed  in  this 
province  at  the  time  of  the  union ;  the  reply  of  the  Under  Secretary  of  State  for  the 
Colonies  thereto ;  an  extract  from  a  report  of  the  Honourable  the  Minister  of  Justice 
upon  the  petition,  dated  20th  January,  1872,  advising  that  "the  Common  Schools  Act, 
1871,"  should  be  allowed  to  go  into  operation  ;  a  correspondence  between  the  Reverend 
James  Quinn  and  the  (Governor  General's  Secretary.  5th.  Copies  of  various  Acts  of 
the  province  of  New  Brunswick  which  were  in  existence  at  the  time  of  the  union,  and 
which  were  repealed  by  the  Common  Schools  Act,  1871.  6th.  The  proceedings  in  the 
Hou.«e  of  Commons  on  the  21st,  22nd  and  29th  May,  1872. 

Involved  in  this  statement,  and  altogether  behind  the  question  arising  out  of  the 
resolution  of  30th  May,  1872,  is  the  correction  of  the  opinion  given  by  the  Honourable 
the  Minister  of  Justice  in  his  report  of  the  20th  May,  1872.  Of  course,  your  Lordship 
is  not  prepared  to  regard  that  opinion  as  conclusive,  so  far  as  relation  to  the  constitu- 
tionality of  the  Common  Schools  Act,  1871.  In  the  event  of  its  being  decided  that  this 
is  a  case  for  the  intervention  of  the  Dominion  Parliament,  under  subsection  4,  there  is 
no  doubt  that  the  Roman  Catholics  of  the  province  may  safely  leave  the  protection  of 
their  rights  and  privileges  to  that  Parliament ;  but  should  the  Judicial  Committee  be  of 
a  contrary  opinion,  then  another,  and,  in  a  constitutional  point  of  view,  a  not  less 
important  question  remains  to  be  decided,  viz.,  whether  it  is  not  covered  by  sub- 
section 1. 

According  to  the  opinion  of  the  Honourable  the  Minister  of  Justice,  the  high  respect 
which  any  legal  opinion  of  his  is  always  entitled  to  receive,  we  cannot  help  thinking 
that  the  one  which  he  gave  in  his  report  of  the  20th  Januaiy,  1872,  so  far  as  it  relates 
to  the  constitutionality  of  "the  Common  Schools  Act,  1871,"  is  erroneous.  He  says  : — 
"  The  provincial  legislatures  have  exclusive  powers  to  make  laws  in  relation  to  education, 
subject  to  the  provisions  of  the  93rd  clause  of  the  British  North  Ameiica  Act.  These 
provisions  apply  exclusi\ely  to  the  deuominntional,  separate  or  dissentient  schools,  they 
do  not  in  any  tvay  affect  or  lessen  the  power  of  such  provincial  legislatures  to  pass  laws 
respecting  the  general  educational  system  of  the  province.  The  Act  complained  of  is  an 
Act  relating  to  common  schools,  and  the  Acts  repealed  by  it  apply  to  parish,  grammar, 
superior  and  common  schools.  No  reference  is  made  in  them  to  separate,  dissentient  or 
denominational  sch(X)ls,  and  the  undersigned  does  not,  on  examination,  find  that  any 
statute  of  the  province  exists  establishing  such  special  .schools.  As,  therefore,  the  Act 
applies  to  the  whole  school  system  of  New  Brunswick,  and  is  not  especially  applicaV)le 
to  denominational  schools,  the  Governor  (lenoral  has,  in  the  opinion  of  the  undersigned, 
no  right  to  intervene." 
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The  93rd  clause  of  the  British  North  America  Act  gives  the  local  legislatures 
power  exclusively  to  make  laws  in  relation  to  education,  provided  those  laws  do  not 
"  prejudicially  affect  any  right  or  privilege  with  respect  to  denominational  schools,  which 
any  class  of  persons  hMve  by  law  in  the  province  at  the  union."  Is  not  this  a  qualifica- 
tion of  the  power  of  the  local  legislature  to  make  "laws  respecting  the  general  educational 
system  of  the  province"?  If  it  should  piss  a  law  respecting  "the  general  educational 
system  of  the  province,"  any  of  the  provisions  of  which  did  "prejudicially  affect"  any 
such  right  or  privilege,  would  not  that  law,  or  its  provisions  to  the  extent  to  which  they 
affected  such  privileges,  be  ultra  vires  and  void  ?  If  not,  the  first  subsection  would 
seem  to  be  entirely  inoperative. 

It  may  be  difficult  to  define,  with  certainty,  what  the  imperial  legislature  meant 
in  the  1st  subsection;  but  surely  the  Minister  of  Justice  is  in  error  when  he  assumes 
that  they  intended  to  use  the  word  "  denominational  "  there  as  synonymous,  or  rather 
as  corresponding  with  the  terms  "separate"  and  "dissentient"  in  the  other  subsections. 
If  such  had  been  their  intention,  one  would  expect  to  find  it  associated  with  these  terras 
in  the  3rd  subsection,  but  it  is  not.  The  fact  that  it  is  not  so  associated  with  these 
Words  ther-p,  aflbrds  a  strong,  if  not  a  conclusive  argument,  that  it  ought  not  to  be 
associated  with  them  at  all.  The  legislature  has  not  placed  them  in  the  same  category, 
and  what  right  have  we  to  do  sol 

The  word  "  denominational "  itself  is  of  modern  invention  ;  it  is  not  to  be  found 
in  Johnson  and  Walker-'s  Dictionary.  In  the  Imperial  Dictionary  it  is  defined  as  "of 
or  pertaining  to  a  denominati<m."  When  we  find  it,  as  here,  in  the  same  clause  with 
"  separate "  and  "dissentient,"  we  must  conclude  that  it  was  intendet^  to  convey  a 
meaning  sonieivhat  different  from  either  of  these  words,  or  that  it  was  meant  to  be 
applied  to  a  different  state  of  circumstances,  t  Ise  why  is  it  used  at  all?  In  the  2nd 
subsection,  the  words  "  sepai-ate "  and  "dissentient"  are  applied  to  the  schools  of 
the  Roman  Catholic  minority  in  Upper  Canada,  and  those  of  the  Protestant  minority 
in  Lower  Canada.  In  b  'th  these  provinces  the  schools  of  the  minority  are  separate 
schools  In  Upper  Canada  they  are  designated  eo  nomino  (Consolidated  Acts  of  Upper 
Can  ida,  p.  768,  22  Vic,  c.  65) ;  in  Lower  Canada  they  are  called  "  dissentient "  (vide 
Consolidated  Acts,  Lower  Canada,  p.  61).  These  terms  in  that  subsfction  are  both 
used  to  signify  schools  which  are  under  the  separate  and  exclusive  control  of  the 
Roman  Catholics  or  the  Protestants  respectively,  as  the  case  might  be,  and  they  ai-e  not 
confined  in  their  application  to  the  provinces  of  old  Canada.  By  the  3rd  subsection 
they  are  made  applicable  to  any  school  of  a  similar  character  which  might  then  be  in 
existence,  or  which  might  thereafter  be  established  in  any  province  of  the  union.  If 
the  Roman  Catholics  had  a  system  of  >iej}aTate  schools  established  by  law,  in  \his  pi-o- 
vince  or  in  Nova  Scotia  at  the  time  of  the  union,  they  are  comprehended  within  the 
3rd  subsection  beyond  a  doubt ;  and  unhSs  the  first  was  intended  to  apply  to  a  dif- 
ferent description  of  schools,  there  was  no  necessity  for  insei'ting  it  in  the  Act  at  all. 
By  every  rule  of  construction,  it  set  ms  to  us  that  the  word  "denominational  "  in  this 
connection,  must  be  taken  to  refer  to  schools,  not  of  the  same  exclusive  char-acter  as  the 
sep-irate  schools  of  Upper  Canada,  but  which  shall  yet  possess  something  "  pertaining 
to  denominations."  Would  there  be  nothing  "pertaining  to  denominati(»os  "  in  schools 
where,  whilst  the  Bible  is  read,  the  conscientious  scruples  of  each  denomination  are 
respected  %  Schools  of  this  kind  would  not  be  separate — would  not  be  dissentient,  but 
they  would  surely  be  denominational.  We  ar*e  at  a  loss  to  conceive  what  schools  could 
exist,  possessing  features  "  pertaining  to  denominations  "  and  which  would  not  he  separate 
schools  unless  they  are  of  this  mixed  kind  where  denominational  teaching  is  recognized 
and  pr-otected.  In  Quebec  and  Ontario  the  rights  of  Pr-otestants  and  Catholics  in  these 
respects  are  amply  protected  and  secured  by  the  2nd  and  3rd  subsections.  In  Nova 
Scotia  there  is  no  section  of  schools  to  which  the  language  of  either  section  could  be 
app'ied,  but,  in  this  province,  the  Act  21  Vic,  c.  9  (1858),  secur-ed  to  Roman  Catholics 
a  denominational  right  precisely  of  this  kind.  That  Act  regulated  the  common  schools 
(in  the  Act  itself  very  inappropriately  called  pariah  schools),  at  the  time  of  the  union. 
By  the  8th  section  it  is,  amongst  other  things,  enacted  "  That  every  teacher  shall 
take  diligent  care,  and  exert  his  best  exertions  to  impress  on  the  minds  of  the  children 
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committed  to  his  care  the  prhiciples  oj  Christianity,  n.orality,  (fee,  (fee.  ;  but  no  pupil 
shall  be  lequired  to  read  or  study  from  any  religious  book,  or  join  in  any  a't  of  devotion 
objected  to  by  his  parents  or  guardians,  and  the  board  of  education  shall,  by  regula- 
tions, secure  to  all  children,  whose  parents  or  guardians  do  not  object  to  it,  the  reading  of 
the  Bible  in  jtarish  schools;  and  the  Bib  e,  when  read  in  parish  schools  by  Roman 
Catholic  children,  shall,  if  required  by  the  parents  or  guardians,  be  the  ^ouay  version, 
without  note  or  comment." 

This  section  secures  the  teaching  of  Christianity  to  all ;  it  secures  the  reading  of  the 
Bible  in  the  schools  to  all  who  do  not  expressly  object ;  it  secures  to  the  children  of 
Roman  Catholics  the  Douay  version.  It  does  more,  it  sanctions  the  use  of  religious 
books  and  acts  of  devotion  by  all  pupils  whose  parents  do  not  object  to  them.  Can  it 
be  said  tliat  there  is  nothing  "pertaining  to  denomination"  in  schools  estal)lished  under 
this  section  ?  In  any  school  established  under  this  Act,  at  which  the  children  of  both 
Protestant  and  Roman  Catholic  parents  attended,  the  conscientious  scruples  of  each 
denomination  would  be  protected,  and  thus  whilst  it  would  not  be  separate,  it  would 
be  denominational.  In  schools  of  this  mixed  character,  it  would  be  difficult,  if  not 
impossible,  to  give  a  right  of  appeal  to  every  alleged  violation  of  the  rights  of  a  pupil, 
such  as  given  by  the  3rd  subsection,  where  separate  and  dissentient  schools  exist,  and 
therefore  we  do  not  find  the  denominational  classed  with  the  separate  and  dissentient 
schof)ls  in  that  section,  as  they  most  certainly  would  have  been,  if  they  possessed  the 
same  exclusive  characer,  and  were  under  the  exclusive  control  of  either  denomination. 
Furthermore,  the  rights  of  the  minorities  in  these  schools  were  a  negative  rather  than  a 
positive  character.  The  parents  may  object  to  the  Bible  being  read,  or  to  any  but  the 
Douay  version,  or  they  may  object  to  religious  books  or  to  acts  of  devotion.  If  they 
do  not  object,  either  version  of  the  Bible  must  be  read,  and  any  religious  book  may  be 
read,  or  any  acts  of  devotion  may  be  performed.  So,  in  the  British  North  America 
Act,  1867,  the  difference  there  in  the  phraseology  of  the  1st  from  that  of  the  2nd,  3rd, 
and  4th  subsections  is  marked  and  significant.  The  former  is  negative  ;  the  latter  are 
aflSrmative.  If  the  1st  subsection  had  been  framed  expressly  with  a  view  to  protect 
rights  of  the  peculiar  kind  possessed  by  Roman  Catholics  in  the  schools  of  this  province, 
it  would  be  difficult  to  find  language  more  appropriate  for  the  purpose. 

From  another  point  of  view,  the  language  of  that  subsection  is  singularly  appro- 
priate to  the  rights  enjoyed  at  the  time  of  the  union  by  Roman  Catholics  in  this  pro- 
vince, in  connection  with  the  common  schools  then  established,  arising  out  of  local  cir- 
cumstances. It  will  be  observed  that  it  is  not  merely  a  system  of  denominational 
school^*,  as  it  is  a  system  of  separate  or  dissentient  schools  in  the  context,  which  is  protected 
by  this  subsection.  The  Minister  of  Justice  has  indeed  so  read  it ;  but  we  respectfully 
submit  that  he  is  wrong.  It  cannot  possibly  be  so  r.^ad.  It  is  a  right  or  privilege  in 
r«'spe  t  of  "denominational  schools,"  and  not  a  system  of  denominationnl  schools 
which  is  spoken  of.  Such  a  right  might  exist,  to  be  asserted  under  certain  conditions, 
and  yet  no  system  of  denominational  schools  be  established  by  the  Act  itself.  If  the 
law  give  to  the  Roman  Catholics  a  right  to  call  into  existence  schools  exclusively  of 
their  own  denomination,  under  certain  conditions  of  time  or  p'ace  or  otherwise,  then 
that  would  be  a  right  or  privilege  in  respect  of  denominational  schools,  which  they  pos- 
sessed under  the  law,  even  although  they  had  never  exerted  it.  The  right  would  be  the 
same,  \t^hetlier  exerted  or  not,  and  even  if  no  opportunity  had  occurred  for  availing 
themselves  of  it. 

This  right  the  R<jman  Catholics  had  under  the  Act  of  1858,  and  the  6th  section  of 
that  Act  provides  for  the  election  of  trustees  of  schools,  and  for  the  division  of  their 
respective  parishes  *'  into  convenient  school  districts."  It  requires  them  to  "  give  any 
licensed  teacher  authority,  in  writing,  to  open  a  school  in  a  district  where  the  inhabi- 
tants have  provided  a  sufficient  scliool  house,  secured  the  necessary  salary,  and  with 
their  assent  agreed  with  such  teacher."  It  empowers  the  trustees  to  "suspend  or  dis- 
place any  teacher "  for  improper  conduct,  ttc,  and  directs  them,  in  such  case,  "  to 
transmit  a  copy  of  their  proceedings  for  the  decision  of  the  board."  It  lequires  them 
to  call  a  meeting  of  the  rate-payers  of  the  district  for  the  purpose  of  electing  a  school 
committee;    and   in   towns  or   populous   districts,   the   trustees   may   authorize    "such 
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number  of  schools  as  the  wants  of  the  population  may  require.  The  7th  section  pro- 
vides for  the  election  of  the  school  committee  by  the  rate-payers  of  the  school  district, 
and  it  gives  this  committee,  when  elected,  the  immediate  charge  of  the  school  house, 
the  control  of  the  library,  and  of  the  appropriation  of  moneys  raised  in  the  district,  for 
the  purpose  of  providing  a  library,  subject,  of  course,  to  the  provisions  of  the  8th  para- 
graph of  the  4th  section,  which  excludes  work  of  a  licentious,  vicious,  or  immoral  tend- 
ency, or  hostile  to  the  Christian  religion,  and  works  on  controversial  (but  not  dogmatic) 
theology. 

In  many  parts  of  this  province,  as  your  Lordship  is  well  aware,  the  Roman 
Catholics  largely  preponderate  and  in  some  they  constitute  the  entire  population.  In 
the  latter  places  they  elected  trustees  and  school  committers,  "provided  sufficient 
school  houses,"  "secured  the  necessary  salary,"  ;ind  employed  teacheis.  In  such  places 
trustees,  committees,  teachers,  parents  and  pupils  were  all  Roman  Catholics,  the  Douay 
Bible  alone  was  used,  and  the  religious  books  and  acts  of  devotion  were  generally  the 
same  as  those  employed  in  the  sepaate  scliools  in  Upper  Canada  and  in  the  schools 
(not  dissentient)  of  Lower  Canada.  These  schools  were  established  and  were  lawfully 
in  existence  at  the  time  of  the  union,  under  the  Act  of  1858;  the  teachers  in  them 
were  appointed,  and  made  their  returns  under  the  Act,  and  they  received  their  share  of 
the  provincial  allowance  under  it. 

Again,  "in  towns  and  populous  places"  the  trustees  had  established  schools  which 
were  exclusively  Roman  Catholic,  and  they  had  done  so  strictly  in  accordance  with  the 
provisions  of  the  law,  which  empowered  them  in  such  <  ases  to  establish  "such  number 
of  schools  as  the  wants  ot  the  population  might  require."  All  the.se  schools  were  estab- 
lished and  governed  in  every  respect  in  accordance  with  the  p»ovisions  of  the  Act  of 
1858,  and  tliey  were  returned  by  the  superintendent  of  ( ducation  in  his  annual  report 
as  parish,  or,  more  appropriately,  commoii  .schools.  In  one  instance,  a  teacher  of  a 
sciiool  of  t^is  kind  was  dismissed  by  the  trustees,  under  the  6th  se -tion,  for  improper 
conduct,  and  his  dismissal  having  been  duly  reported  was  approved  of  by  the  board  of 
education  ;  the  improper  conduct  being  a  refu-al  to  use  the  Roman  Catholic  Catechism 
in  his  school. 

By  the  return  of  the  superintendent  of  education  for  tlie  year  1870,  there  were 
825  common  schools  6r  parish  schools  in  the  province  receiving  the  provincial  allowance 
under  the  Act  of  1858,  and  of  that  number  so  returned  by  him,  upwards  of  250  were 
exclusively  Roman  Catholic. 

The  right  thus  to  establish  schools  composed  exclusively  (-f  Roman  Catholic  children, 
in  localities  where  the  population  is  composed  exclusively  of  that  denomination  ;  the 
power  given  to  the  trustees  to  establish  them  in  populous  districts  ;  the  protection 
afforded  to  the  conscientous  scruples  of  the  minority  in  mixed  schools  where  all  "  rights 
and  privileges  "  in  respect  to  denominational  schools  which  the  Roman  Catholics  of  this 
province  had,  as  a  class,  by  law  at  the  time  of  the  union,  was  established. 

It  has  been  urged  by  some  of  the  advocates  of  "  the  Common  Schools  Act,  1871  " 
(but  certainly  not  by  the  Minister  of  Justice),  that  the  denominational  rights  and  privi- 
leges mentioned  in  the  first  sub-section,  refer  only  to  such  corporate  privileges  as  have 
been  conferred  upon  institutions  like  the  Wesleyan  Academy  at  Sackville,  the  Acadia 
College  in  Nova  Scotia,  or  the  McGill  College  in  Montreil,  belonging  respectively  to  the 
Wesleyan,  Baptist  and  Presbyterian  denominations.  This  argument  does  not  con  mend 
itself  to  our  minds  as  of  any  weight.  The  institutions  referred  to  are  not  common 
schools  in  any  sense  of  the  t -rm.  They  confer  degi-ees,  they  have  courses  of  lectures, 
and  their  whole  system  of  teaching  is  different.  The  Act  of  the  Imperial  Parliament, 
31  and  32  Victoria,  cap.  118,  makes  provisions  for  the  good  government  and  extension 
of  certain  public  schools  in  England,  and  it  was  deemed  necessary,  in  order  to  include 
Eton  and  Winchester  colleges,  specially  to  name  them. 

The  Dartmouth  College  case,  4  Wheaton,  U.  S.  Reports,  is  an  authority  to  the  effect 
that  corporations  of  such  a  character  as  these,  form  no  part  of  the  general  educational 
or  common  school  system  of  the  country.  Whatever  aid  they  received  from  the  province, 
moreover,  was  in  the  shape  of  annual  grants,  to  which  they  had  no  vested  rights,  and 
which  the  legislature  might  at  any  time  refuse  to  make.     And  it  was  not  the  different 


690  NEW    BRUNSWICK    LEGISLATION 


Protestant  denominations  which  were  referred  to  at  all.  There  is  nothing  in  the  context 
of  the  British  North  America  Act,  1867,  to  give  the  slightest  colour  of  support  to  such  an 
argument.  Christians,  in  the  93rd  section,  are  divided  into  two  great  classes,  the  same 
into  which  all  Christendom  have  been  divided  for  centuries,  the  Roman  Catholic  and 
Protestant.  The  manifest  design  of  the  section  is  in  accordance  with  all  modern  British*] 
legislation — to  protect  the  minority  from  the  encroachments  of  the  majority. 

The  same  division  of  classes  is  to  be  found  in  the  8th  section  of  the  Act  of  1858.  It 
is  the  Protestant  Bible  on  the  one  hand,  and  the  Douay  version  on  the  other.  It  is  not 
Methodist,  or  B  iptist,  or  Presbyterian.  Therefore,  whether  we  construe  the  first  sub- 
section by  the  context,  by  the  light,  of  contemporary  legislation,  or  by  the  circumstances 
and  position  of  affairs  in  the  province,  to  which  the  law  was  to  be  applied,  the  conclu- 
sion is  the  same — the  Roman  Catholics  and  the  Protestants  are  the  only  classes  of 
persons  before  the  minds  of  the  legislature. 

The  "Common  Schools  Act,  1871,"  repeals  the  Act  of  1858,  and  thereby  deprives 
Roman  Catholics  not  only  of  the  right  which  that  Act  secured  to  them  of  hav  ng  the 
Douay  bible  read  by  their  children  in  the  mixed  schools,  but  also  the  privilege  which 
they  had  under  it,  of  creating  schools  of  a  character  exclusively  Roman  Catholic,  where  the 
population  was  entirely  Roman  Catholic,  and  deprives  the  trustees  of  the  authority 
which  they  formerly  had  of  establishing  Roman  Catholic  schools  in  populous  places.  The 
60th  sf^ction  of  the  act  of  1871  enacts,  that  "all  schools  conducted  under  the  provisions 
of  the  Act  shall  be  non-«ectarian."  This  emphatically  prevents  the  use  of  the  Douay 
Bible,  or  of  the  Catholic  catechism,  or  of  religous  books,  or  the  performance  of  any  acts 
of  devotion.  By  the  58 fch  section,  sub  section  12,  it  is  enacted  that  "  no  public  funds 
shaH  be  granted  in  support  of  any  school,  unless  the  same  be  a  free  school,  and  conducted 
in  every  respect  in  conformity  with  this  Act  and  the  regulations  of  the  board  of  educa- 
tion ; "  and  this  deprives  the  Roman  Catholics  of  the  provincial  allowance  which  was 
secured  to  them  by  t\\i  Act  of  1858,  when  they  complied  with  its  conditions.  Moreover, 
it  is  under  the  provisions  of  the  Act  of  1871  that  ttie  board  of  education  derives  the 
authority  to  make,  and  that  it  has  made,  the  following  regulation  : — "  Regulation  20  :  — 
Symbols  or  emblems  in  the  school  room,. — Symbols  or  emblems,  distinctive  of  any  national 
or  other  society,  political  party  or  religious  organization,  shall  not  be  exhibited  or  em- 
ployed in  the  school  room,  either  in  its  general  arrangement  or  exercises,  or  on  the 
person  of  any  teacher  or  pupil." 

So  long  as  the  Act  of  1858  continued  to  be  law,  the  board  would  not  have  dared  to 
promulgate  such  a  regulation.  Catholics  were  secured  against  any  such  outrage  by  the 
Act.  The  board,  moreover,  had  no  power  under  the  Act  of  1858  even  to  prescribe  the 
books  to  be  used  in  schools.  We  are,  therefore,  constrained  to  say  that,  in  our  opinion, 
the  "Common  Schools  Act,  1871,"  does  "prejudicially  affect"  rights  and  privileges 
which  were  secured  to  the  Roman  Catholics  of  this  province,  as  a  class,  in  respect  of 
denominational  schools. 

We  observe  that  Mr.  Colby's  resolution  and  the  report  of  the  Honourable  the 
Mini  ter  of  Justice  both  contemplate  taking  the  opinion  of  the  law  officers  of  the  Crown 
in  the  matter,  and,  if  p  )ssible,  the  opinion  of  the  Judicial  Committee  of  the  Privy 
Council.  In  a  matter  involving  a  great  constitutional  question,  and  affecting  the  whole 
Roman  Catholic  population  of  the  province,  your  Lordship  will  not,  of  course,  allow 
their  rights  to  be  concluded  or  compromised  by  assenting  to  take  the  opinion  of  the  law 
officers  of  the  Crown  as  conclusive.  However  high  the  profession  d  standing  and  ability 
of  these  gentlemen  may  be,  nothing  less  than  the  opinion  of  the  highest  judicial  tribun  d 
in  the  country  can  .settle  such  a  question.  And  we  assume  that  the  Canadian  Govern- 
ment are  disposed  to  afford  to  the  Roman  Catholics  of  the  province  every  facility  for 
the  settlement  of  the  question,  so  far  as  it  can  be  disposed  of  by  any  judicial  tribunal  ; 
and  if  they  are  so  <lis'posed,  we  think  that  the  opinion  of  the  Judicial  Committee  can  be 
obtained.  If  the  repoit  of  the  Minister  of  Justice,  together  wi  h  the  statements  of  all 
parties,  are  forwarded  to  the  Right  Hon.  the  Secretary  of  State  for  the  Colonies, 
through  his  EKcellen'-y  the  Governor  General,  accompanied  by  a  request  that  the 
Secretary  of  State  will  lay  the  whole  matter  before  the  Judicial  Committee  to  advise 
Her  Majesty  thereon,  we  think  that  the  opinion  of  the  committee  can  be  obtained. 
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Her  Majesty  has  at  all  times  the  right  to  require  the  advice  of  Her  Privy  Council' 
and  the  Judicial  Committee  are  a  portion  of  that  council. 

That  committee  was  established  under  the  Act  3rd  and  4th  William  lY.,  c.  41. 
The  3rd  section  of  that  Act  gives  the  committee  certain  appellate  jurisdiction  in  legal 
matters  ;  and  the  4th  section  is  as  follows  : — "  And  be  it  further  enacted,  that  it  shall 
be  lawful  for  His  Majesty  to  refer  to  the  said  Judicial  Committee,  for  hearing  or  con- 
sideration, any  such  other  matter  whatsoever  as  His  Majesty  shoU  think  fit,  and  such 
committee  shall  thereupon  hear  and  consider  i\iQ  ?,aime,  Sind  sXvaW  advise  His  Majesty 
thereon  in  manner  aforesaid." 

Under  the  3rd  section,  the  committee  exercise  appellate  jurisdiction  ;  under  the  4th 
they  will  advise  Her  Majesty  on  any  matter  she  shall  "  think  fit  to  refer  "  to  them  ;  and 
this  last  section  has  been  acted  up  in  in  a  great  variety  of  cases  when  the  Committee 
were  not  sitting  as  a  court  of  appeal  at  all. 

Amongst  the  matters  so  referred  by  Her  Majesty  to  the  committee  for  their  advice, 
we  may  refer  to  the  following  : — 

In  re  the  States  of  Jersey,  11  Moore's,  P.C.C.  320.  This  was  a  petition  from 
Philip  Gibaut,  Esq.,  cimstable  of  St.  John,  and  1,497  ratepayers  and  inhabitants  in  the 
different  parishes  in  the  Island  of  Jersey,  against  an  Act  of  the  States,  dated  30th 
April,  1850. 

One  objection  to  the  Act  in  question  aro.se  under  an  Order  in  Council  of  28th 
March,  1771,  whereby  it  was  ordered,  "  That  when  anything  is  proposed  to  the  assembly 
of  the  States,  it  shall  be  wrote  down  iu  the  form  in  which  it  is  mi  ant  to  be  passed,  and 
then  it  shall  be  debated  ;  after  which  it  must  be  'odged,  au  greffe,  for  14  days  at  least, 
before  it  shall  be  determined,  in  order  that  every  individual  of  the  States  may  have  full 
time  to  consider  thereof,  and  the  constables  to  consult  their  constituents,  if  they  judge 
neces  ary. 

The  requirements  of  this  law  had  not  been  complied  with.  The  Act  in  question 
had  not  been  lodged  au  qre^e  for  fourteen  days. 

The  Judicial  Committee  advised  Her  Majesty  that  the  objection  was  fatal  to  the 
Act,  and  it  was  d-sallowed. 

Ramsay  vs.  Th"  Justices  of  Sierra  Leone,  8  ^loore's  P.  C,  47.  This  was  a  petition 
presented  by  Ramsay  to  the  Judicial  Committee,  praying  for  leave  to  appeal  from 
certain  orders  of  the  Recorder's  Court  of  Sierra  Leone,  imposing  fines  on  the  petitioner 
for  contempt  of  court.  The  court  held  that  they  had  no  jurisdiction  to  entertain  a 
petition  impugning  the  propriety  of  such  orders  ;  but  they  say  :  "  In  the  circumstances 
disclosed  by  this  petition,  if  Her  Majesty's  Secretary  of  State  thinks  tit  to  refer 
the  matter  to  us,  we  will  hear  it,  and  advise  Her  Majesty  upon  the  case."  Acting 
upon  this  intimation,  the  appellant  presented  a  similar  petition  to  Her  Majesty  through 
the  Colonial  Office,  setting  forth  the  same  facts,  and  praying  that  such  petition  might 
be  re. erred  to  the  Judicial  Committee. 

The  matter  was  specially  referred  by  the  Colonial  Office  for  the  consideration  of 
the  Judicial  Committee  to  advise  the  Crown.  The  judges  of  the  court,  whose  orders 
were  appealed  again.st,  were  served  with  a  copy  of  the  petition,  and  filed  their  answer. 
Affidavits  were  filed  on  both  sides  in  support  of  the  respective  ca.ses.  Counsel 
were  heard  on  both  sides,  and  the  Judicial  Committee  advised  Her  Majesty  to  reduce 
the  fines. 

In  re  Stronach,  2  Moore's  P.  C.  C.  311  (1838).  This  was  a  petition  for  leave  to 
appeal  against  au  order  made  by  the  Chief  Justice  of  the  Supreme  Court  of  the  Island 
of  Grenada,  in  relation  to  the  slaves  on  a  certain  estate,  called  the  Grand  Anse. 
The  Colonial  Act,  No.  250,  made  in  pursuance  of  the  Slave  Abolition  Act,  3  and  4, 
William  IV.,  c.  73,  made  tlie  jurisdiction  of  the  Chief  Justice  of  the  Supreme  Court 
final  and  conclusive  in  such  a  matter.  The  Judicial  Committee  held  that  no  appeal 
would  lie  from  the  order  of  the  chief  justice,  and  said:  "We  think  the  only  course 
is  for  the  petitioner  to  present  a  petition  to  the  Crown  through  the  Secretary  of  State, 
and  tJicn  it  can  be  referred  to  us  generally  for  our  opinion.  We  have  no  jurisdiction  as 
it  stands." 

In  re  the  Island  of  Cape  Breton,  5  Moore's  P.  C.  C,  p.  259 
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"This  was  a  petition  from  certain  inhabitants  of  the  Island  of  Cape  Bretoal 
against  the  annexation  of  that  island  to  Nova  Scotia.  The  object  of  the  petition 
was  to  obtain  restoration  of  the  constitution  alleged  to  have  been  granted  by  His 
Majesty  King  George  III.,  in  1784,  and  for  the  convening  of  a  local  legislature,  under 
a  lieutenant-goveinor,  council,  and  assembly,  conformably  to  such  grant,  and  that  the 
laws  of  Nova  Scotia,  and  the  authority  of  its  legislature  might  no  longer  be  enforced 
over  the  Island  of  Cape  Breton." 

This  petition  prayed,  amongst  other  things  that  the  constitution  of  1784  should  he 
restored  to  them,  and  for  the  convening  of  their  local  legislature,  under  a  lieutenant  ' 
governor,  council  and  assemby  ;  but  that,  if  there  should  possibly  exist  any  doubt  of 
the  petitioners'  strict  legal  and  constitutional  rig'its,  they  further  prayed  that,  as  a 
matter  of  expedienc}'^,  and  to  protect  the  interests  of  the  inhabitants  of  the  island,  and 
in  consideration  of  the  injuries  inflicted  upon  them  by  the  annexation.  His  Majesty 
would  be  pleased,  in  the  exercise  of  hi?  prerogative,  to  grant  as  an  act  of  great  favour, 
the  separation  of  Cape  Breton  from  Nova  Scotia,  and  to  permit  the  island  to  enjoy  a 
similar  constitution  to  that  of  its  sister  Island  of  Prince  Edward,  &c. 

The  petition  was  referred  by  Her  Majesty  to  the  Judicial  Committee  of  the  Privy 
Council,  with  directions  that  the  petitioners  should  be  confined  in  their  argument  before 
that  tribunal  to  the  bare  question  raised  l^y  them,  and  were  not  to  be  permitted  to  enter 
into  any  question  of  public  convenience  or  policy.  Notice  was  required  to  be  given  of 
the  petition  having  been  so  referred,  to  the  legislative  council  and  house  of  assembly 
of  Nova  Scotia,  who  were  authorized,  if  they  thought  fit,  to  appoint  counsel  to  appear 
on  their  behalf,  and  oppose  the  claim  of  the  petitioners. 

The  legislature  of  Nova  Scotia,  having  been  specially  summoned  by  the  lieutenant- 
governor  in  consequence  of  such  notice  having  been  given,  declined  to  appoint  an  agent 
or  to  instruct  counsel  to  represent  them  at  the  Bar  of  the  Judicial  Committee,  express- 
ing their  contidtnce  in  the  learning  and  ability  of  the  officers  of  the  Crown,  and  the  in- 
tegrity and  wisdom  of  the  eminent  tribunal,  before  whom  these  officers  were  to  vindi- 
cate the  legality  of  the  annexation.  They  accordingly  put  in  no  case,  nor  did  they 
appear  by  counsel. 

The  petitioners  having  been  so  directed,  lodged  a  case  in  which  they  set  forth  the 
facts,  as  stated  at  length  in  the  Report,  5  Moore,  together  with  a  summary  of  the  con- 
stitution of  the  colony,  and  referred  to  a  variety  of  precedents  and  authorities  from 
which  they  contended  that  the  annexation  in  1820,  of  Cape  Breton  to  Nova  Scotia,  and 
the  legislative  authority  of  that  province  over  the  island,  ought  to  be  adjudgt-d  illegal 
for  reasons  set  foi-th  in  their  case  as  stated  in  the  report  in  re  Moore. 

A  case  was  also  put  in  on  the  part  of  the  Crown,  wherein  it  was  submitted  that 
the  re-annexation  of  the  island  to  Nova  Scotia  was,  in  the  circumstances,  stiictly  legal, 
for  reasons  also  therein  set  forth. 

Counsel  was  then  heard  before  the  Judicial  Committee  on  behalf  of  the  petitioners, 
and  also  on  the  p  irt  of  the  Crown. 

No  judgment  was  delivered  on  the  petition,  but  the  report  of  their  Lordships,  which 
was  afterwards  confirmed  by  Her  Majesty  in  Council,  was  as  follows : — 

"The  Lords  of  the  Committe'%  in  obedience  to  your  Majesty's  said  order  of  refer- 
ence, have  taken  the  said  petition  into  consideration,  and  have  heard  counsel  on  behalf 
of  the  said  petitioners,  and  have  likewise  heard  your  Majesty's  Attorney  General  on 
behalf  of  your  Majesty's  Crown,  and  their  lordships  understanding  it  to  be  your  Ma- 
jesty's pleasure  that  their  lordships'  consideiati.in  of  the  matter  referred  to  them,  by 
your  Majesty's  said  order  of  reference,  should  be  confined  to  the  question  whetlier  the 
inhabitants  of  Cape  Breton  are  by  law  entitled  to  the  constitution  purporting  to  be 
granted  to  them  by  the  letters  patent  of  1784  mentioned  in  the  said  petition,  do  agree 
humbly.to  report  their  opinion  to  Your  Majesty ,  tliat  the  inJuibitants  of  GREAT  Breton  are 
not  so  entitled. 

In  addition  to  these  the  cases  In  lie  Polland,  Law  Reports,  2  P.C.,  106,  and  In  He 
Ramsay,  f«aw  Reports,  3  P.C,  427,  were  questions  referred  to  the  committee  by  Her 
^Majesty,  under  the  fourth  section  of  the  Act. 
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In  conclusion,  we  advise  your  lordship  to  submit  these  remarks  upon  the  report 
of  the  Honourable  the  Minister  of  Justice,  with  a  respectfuly  request  that  they  should 
be  forwarded  by  his  Excellency,  together  with  that  report,  to  the  Right  Honourable 
the  Secretary  of  State  for  the  Colonies,  for  the  advice  of  the  Judicial  Committee  of  the 
Privy  Council,  under  the  4th  section  of  3  and  4  William  IV.,  cap.  41  ;  and  as  in  the 
case  of  the  Island  of  Cape  Breton  above  referred  to,  the  committee  will  no  doubt  afford 
your  lordship  an  opportunity  of  substantiating  your  case  by  affidavits  or  otherwise, 
and  of  being  heard  by  counsel  before  them. 

We  think,  also,  that  the  Acts  of  Upper  and  Lower  Canada,  which  establish  the 
system  of  separate  and  dissentient  scliools  in  those  provinces  reap  ctively,  and  the 
Acts  of  Nova  Scotia  in  relation  to  education  in  that  province,  should  be  brought  under 
the  notice  of  the  judicial  committee,  as  well  as  our  Acts  of  1858  and  1871. 

By  collecting  the  laws  on  the  subject  of  common  school  education  in  all  the  prov- 
inces ia  existence  at  the  time  of  the  union,  the  application  of  the  language  ui  the  1st 
sub-section  of  section  93  of  the  British  North  America  Act  to  the  common  schools  of 
this  province  at  that  time,  will  become  very  apparent. 

We  have,  &c. 


Charles  Duff, 
Charles  W.  Weldon. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the   Governor 
General  in  Council,  on  the  30th  January,  1S7S. 

Department  of  Justice,  Ottawa,  27th  January,  1873. 

The  undersigned  to  whom  was  referred  the  letter  of  the  Right  Reverend  Roman 
Catholic  Bishop  of  St.  John,  New  Brunswick,  on  the  subject  of  the  late  new  school 
law  of  New  Brunswick,  has  the  honour  to  recommend,  that  a  cttpy  of  such  letter, 
with  the  documents  annexed  thereto,  be  transmitted  by  your  Excellency  to  the 
Right  Hon.  the  Secretary  of  State  for  tlie  Colonies,  to  be  placed  with  the  papers 
heretofore  transmitted  on  the  same  subject,  and  to  be  taken  into  consideration  at  the 
same  time. 

JOHN  A.  MACDONALD. 


The  Law  Officers  of  the  Crown  to  Lord  Kimherley. 

Temple,  29th  November,  1872. 

My  Lord, — We  are  honoured  with  your  lordship's  commands,  signified  in  Mr. 
Holland's  letter  of  the  25th  November,  instant,  stating  that  he  was  directed  by  your 
lordship  to  transmit  to  us  a  copy  of  a  despatch  from  the  Governor  General  of  Canada, 
with  inclosures  relating  to  an  Act  passed  l)y  the  provincial  legislature  of  New  Bruns- 
wick, in  May,  1871,  relating  to  common  schools,  and  to  request  that  they  would  take 
the  papers  into  our  considfr.ition,  and  favour  our  lordship  with  our  opinion  thereon. 

In  obedience  to  your  lordship's  commands  we  have  the  honour  to  n  port : — 

That  we  agree  substantially  with  the  opinion  expressed  by  the  Minister  of  Justice 
of  the  Dominion.  So  far  as  appears  from  the  papers  before  us,  whatever  may  have 
been  the  practical  working  of  annual  education  grants  in  the  province  of  New  Bruns- 
wick, the  Roman  Catholics  of  that  province  had  no  such  rights,  privil^-ges,  or  schools 
as  are  the  subjects  of  enactment  in  the  British  North  America  Act,  1867,  section  93, 
subsection,  et  seqr. 

It  is,  of  course,  quite  possible  that  the  new  statute  of  the  province  may  work  in 
practice  unfavourably  to  this  or  that  denomination  therein,  and  therefore  to  the  R'lman 
Catholics,  but  we  do  not  think  that  such  a  state  of  things  is  enough  to  bring  into  opera- 
44 
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tion  the  restraining  powers,  or  the  powers  of  appeal  to  the  Governor  General  in  Council, 
and  the  powers  of  remedial  legislation  in  the  Parliament  of  the  Dominion,  contained 
in  the  93rd  section.  We  agree,  therefore,  in  the  practical  conclusion  arrived  at  by  Sir 
John  A.  Macdonald. 


We  have,  &c.. 


J.  D.  Coleridge, 

G.    J  ESS  EL. 


Mr.  Reeve  to  Mr.  Holland. 

Privy  Council  Office,  13th  December,  1872. 

Sir, — I  have  submitted  to  the  Lord  President  of  the  Council  your  letter  of  the 
9th  inst.,  transmitting  a  copy  of  a  despatch  from  the  Governor  General  of  Canada  with 
inclosures,  respecting  an  Act  passed  by  the  provincial  legislature  of  New  Brunswick, 
with  reference  to  common  schools,  and  requesting  to  know  whether  the  opinion  of  the 
lords  of  the  Judicial  Committee  of  the  Privy  Council  on  this  question  can  properly  be 
obtained. 

It  appears  to  his  lordship  that,  as  the  power  of  confirming  or  disallowing  Provin- 
cial Acts  is  vested  by  the  statute,  in  the  Govern(jr  General  of  the  Dominion  of 
Canada,  acting  under  the  advice  of  his  constitutional  advisers,  th«Te  is  nothing  in  this 
case  which  gives  to  Her  ]VIajesty  in  Council  any  jurisdiction  over  this  question  ;  though 
it  is  conceivable  that  the  effect  and  validity  of  this  Act  may  at  some  future  time  be 
brought  before  Her  Majesty,  on  an  appeal  from  the  Canadian  courts  of  justice.  . 

This  being  the  fact,  his  Lo'dship  is  of  opinion  that  Her  Majesty  cannot,  with  pro- 
priety, be  advised  to  refer  to  a.  Committee  of  Council  in  England,  a  question  which  Her 
M  ijesty  in  Council  has  at  present  no  authority  to  determine,  and  on  which  the  opinion 
of  the  Privy  Council  would  not  be  binding  on  the  parties  in  the  Dominion  of  Canada. 

I  have,  (fee, 

HENRY  REEVE, 

Reg.  P.  C. 


The  Law  Officers  to  Lord  Kimherley. 

Temple,  12th  February,  1873. 

My  Loud, — We  are  honoured  with  our  lordship's  commands,  signified  in  Mr. 
Holland's  letter  of  tlie  11th  inst,  stating,  that  with  reference  to  the  report  furnished 
by  us  on  the  29th  November,  respect. iig  an  Act  passed  by  the  legislature  of  New 
Brunswick,  in  May,  1871,  relating  to  common  schools,  he  was  directcl  by  your  lordship 
to  transmit  to  us  a  copy  of  a  further  despatch  from  the  Governor  General 
of  Canada,  forwarding  a  memorandum  of  the  excutive  council  of  New  Brunswick  on  the 
resolution  by  the  House  of  Commons  of  the  Dominion,  on  the  30th  May  last. 

And  that  he  wjus  to  request  us  to  take  the  documents  into  consideration,  and  in- 
form your  lordship  whether  we  saw  any  reason  to  change  the  opinion  expressed  in  our 
report  of  the  29th  November. 

In  obedience  to  your  lordship's  commands  we  have  the  honour  to  report,  that  we 
see  no  reason  to  alter  or  modify  the  opinion  which  we  have  already  submitted  to  your 
lordship  on  this  subject. 

We  have,  &c. 

J.  D.  Coleridge, 
G.  Jessel. 
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Report  of  the  Hon.  the  Minister  of  Justice  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  13th  March,  1873. 

Department  of  Justice,  Ottawa,  11th  March,  1873. 

The  undersigned,  to  whom  was  referred  the  despatch  of  the  Right  Honourable 
the  Secretary  of  State  for  the  Colonies  of  the  20th  February  last,  begs  leave  to  report : — 

That  it  appears  from  this  and  from  previous  despatches,  that  the  resolution 
adopted  by  the  House  of  Commons  of  Canada  at  its  last  session,  asking  for  the  opinion 
of  the  law  officers  of  the  Crown  in  England  as  to  the  competence  of  the  Ijegislature  of 
New  Brunswick  to  pass  the  Common  School  Act  of  New  Brunswick  of  1871,  together 
with  the  minute  of  the  executive  council  of  New  Brunswick,  was  submitted  by  Her 
Majesty's  Government  to  the  attorney  and  solicitor  general  of  England. 

On  this  reference  the  law  officers  have  given  their  opinion  that  the  provincial 
legislature  was  competent  to  pass  the  Act  in  question. 

This  opinion  was  given  before  the  arrival  in  England  of  the  letter  and  accompany- 
ing documents  transmitted  by  the  Roman  Catholic  Bishop  of  St.  John,  relating  to  the 
New  Brunswick  Act. 

It  is  to  be  regretted  that  the  delay  in  the  preparation  of  the  memorandum  by  the 
Bishop  prevented  his  hotter  being  before  the  law  officers  at  the  time  they  had  the 
question  under  consideration. 

As  the  Right  Reverend  Prelate,  however,  speaks  on  behalf  of  the  Roman  Catholic 
people  who  complain  of  the  Act  in  qu"Stion,  and  dispute  its  validity,  it  seems  to  the 
undersigned  advisable  that  the  attorney  and  solicitor  general  should  be  requested  to 
reconsider  the  whole  case,  after  having  before  them  all  the  papers  transmitted  by  your 
Excellency  on  the  three  several  occasions,  viz.  :  — The  resolution  of  the  House  of  Com- 
mons ;  the  memorandum  of  the  executive  council  of  New  Brunswick,  and  the  letter 
and  papers  transmitted  by  the  Bishop  of  St.  John.  Without  such  reconsideration,  the 
Roman  Catholic  body  might  feel  that  the  opinion  had  been  given  without  their  case 
being  submitted  or  considered,  and  it  would  not  therefore  have  the  weight  with  them 
that  is  desirable.  v 

JOHN  A.  MACDONALD. 

Judgment  of  the  Supreme  Court  of  New  Brunswick  upon  the  question  of  the  constitu- 
tionality of  "  The  Common  Schools  Act,  1871,"  delivered  in  Hilary  Term,  12th  Feb- 
ruary, 1873,  in  the  case  of  Auguste  Renaud  and  others,     (ex  parte.) 

For  Report  of  this  case,  see  New  Brunswick  Reports,  vol.  XIV.,  pp.  273-300. 


The  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Downing  Street,  10th  April,  1873. 

My  Lord, — With  reference  to  your  Lordship's  despatch,  of  the  13th  March,  and 

to   previous   correspondenc",  I  have  the  honour  to  transmit  to  you  herewith 

Apnl7, 1873.  ^  copy  of  a  further  opinion  of  the  law  officers  of  the  Crown  on  the   subject 

of  the  Act  passed  by  the  legislature  of   New  Brunswick,   in  1871,  relating  to  Common 

Schools. 

I  have,  &c„ 


KIMBERLEY. 
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The  Law  Officers  to  Lord  Kimherley. 

Temple,  7th  April,  1873. 

My  Lord, — We  are  honoured  with  your  Lordship's  commands,  signiBed  in  Mr. 
Herbert's  letter  of  the  31sb  March  ultimo,  stating   that  he  was  directed  by  your  Lord'^ 
ship  to  transmit  to  us  copies  of  two  despatches  from  the  Governor  General  of  Canads 
with  their  inclosures,  relating  to  the  Act  of  the  provincial  legislature  of  New    Bruns 
wick,   passed    in    May,    1871,  relating   to  common   schools;  and  that  he   was   desire 
to  refer  us  to  the  opinions  given  by  us  in  reference  to  that  Act,  dated  the  29th  of  No-' 
vember,  and  12th  of  February  last. 

Mr.  Herbert   was  pleased  further  to  say,   that  he  was  to  request  that  we  would ^j 
take  those  further  papers  into  consideration,  and  favour  your  Lordship  with  (  ur  opinioal 
upon    them,    and   that  he    inclosed    copies   of     the     papers    on    which    our    previous 
opinions  were  given. 

In  obedience  to  your  Lordship's  command*^,  we  have  the  honour  to  report : — That 
we  have  reconsidered  this  case  with  special  reference  to  the  further  papers  now  sent, 
and  we  see  no  reason  to  alter  or  modify  the  opinion  which  we  have  already  submitted 
to  your  Lordship  on  the  subject. 

We  have,  &c., 

J.  D.  Coleridge, 
G.  Jessel. 


Lieutenant-GovernQr  Tilley  to  Secretary  of  State. 

Government  House,  Fredericton,  24th  February,  1874. 

Sir, — I  have  the  honour  to  inclose  a  copy  of  a  resolution  passed  by  the  House  of 
Assembly,  on  the  23rd  inst.,  and  to  request  that  the  same  may  be  sulnnitted  for  the 
consideration  of  his  Excellency  the  Governor  General  without  delay. 


I  have,  &c., 


S.  L.  TILLEY, 
Lieutenant-  Governor. 


House  op  Assembly,  23rd  February,  1874. 

Whereas  it  has  been  stated  that  a  despatch  has  been  received  by  his  Excellency 
the  Governor  General,  from  the  Right  Honourable  the  Secretary  of  8tate  for  the  Colonies, 
in  reply  to  the  resolution  adopted  by  the  House  of  Commons  some  time  in  the  month 
of  May  last,  asking  his  Excellency  to  disallow  certain  Acts  passed  by  this  legislature, 
or  in  reply  to  he  despatch  of  his  Excellency  to  the  Right  Honourable  the  Secretary  of 
State  for  tlie  Colonies  on  the  subject  of  the  said  resolution ; 

And,  whereas,  it  is  very  desirable  that  the  legislature  should  be  informed  of  the 
opinions  of  the  Imperial  Government,  as  to  the  exercise  by  his  Excellency  of  the  power 
of  disallowing  Acts  passed  by  the  legislatuie  .•  Therefore,  resolved  tl'at  an  humble 
Address  be  presented  to  his  Honour  the  Lieutenant-Governor,  praying  that  he  will 
communicate  with  his  Excellency  the  Governor  General,  and  request  that  he  will  be 
pleased  to  cause  a  copy  of  all  despatches  from  his  Excellency  the  Governor  General  to 
the  Right  Honourable  the  Secretary  of  State  for  the  Colonies,  to  his  Excellency  the 
Governor  General  *  on  the  subject  of,  or  referring  to,  the  said  resolution  (tf  the  House 
of  Commons,  to  be  transmitted  to  his  Honour  the  Lieutenant-Governor,  to  be  laid 
before  the  legislature  during  the  present  session. 

GEORGE  BLISS, 

"  Clerk. 

*  Sic  in  original. 
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The  Governor  General  to  the  Secretary  of  State  for  the  Colonies. 

Government  House,  Ottawa,  Canada,  27th  May,  1873. 

My  Lord, — I  have  the  honour  to  inclose  copy  of  a  resolution,  carried  in  the  House 
of  Commons  on  the  14th  of  May,  by  a  majority  of  thirty-five  against  the  Government, 
urging  the  disallowance  by  the  Governor  General  of  certain  Acts  passed  by  the  New 
Brunswick  legislature,  with  a  view  of  legalizing  a  series  of  assessments,  made  under  the 
Common  School  Act  of  1871,  and  in  amendment  of  that  Act. 

2.  I  also  beg  to  inclose  copies  of  the  Acts  referred  to,  and  I  further  forward  for 
your  Lordship's  information,  the  substance  of  the  announcement  made  to  the  House 
of  Commons  on  my  behalf  by  Sir  John  Macdonald,  in  reference  to  the  above-mentioned 
resolution. 

3.  From  these  documents,  your  Lordship  will  perceive  that  the  majority  of  the 
House  of  Commons  being  strongly  opposed  to  the  severity  with  which  the  secular  system 
of  education,  established  under  the  Common  School  Act  of  1871,  is  being  applird  in 
New  Brunswick,  and  of  which  the  Roman  Catholic  population  vehemently  complain, 
have  endeavoured  to  paralyze  the  Act  by  an  indirect  attack  upon  the  subsidiary  machin- 
ery nocessary  to  its  operation,  and  that  they  sought  to  o!)tain  this  end  through  a 
resolution  of  the  House  of  Commons  in  favour  of  the  disallowance  by  the  Crown,  of 
certain  assessment  Acts  passed  by  the  local  legislature  for  the  material  maintenance  of 
the  common  schools. 

4.  I  have  already  been  instructed  by  your  Lordship,  in  your  despatches  noted  in 
the  margin,  that  in  the  opinion  of  the  law  officers  of  the  Crown,  the  New  Brunswick 
School  Act  of  1871  was  within  the  competence  of  the  provincial  legislature,  and  I  am 
further  advised  by  tiie  Honourable  the  Minister  of  Justice  that  the  present  Acts  are 
equally  witliin  its  competence. 

5.  Lender  these  circumstances.  Sir  John  Macdonald  has  announced  to  the  House  of 
Commons  that  I  am  not  at  present  preparer!  to  comply  with  the  terms  of  the  resolution 
which  has  been  passed  in  favour  of  the  disallowance  of  these  Acts,  but  that  it  is  my  in- 
tention to  submit  the  circumstances  of  the  case  for  the  consideration  of  Her  Majesty's 
<iovernment,  and  to  await  your  further  instructions. 

6.  In  taking  this  step,  I  have  followed  the  course  which  has  been  recommended  to 
me  by  my  responsible  advisers. 

7.  I  have  further  to  inform  your  Lordship  that  parliament  has  voted,  at  the  in- 
stance of  my  government,  a  considerable  sum  of  money  for  the  purpose  of  defraying  the 
expenses  of  those  who  propose  raising  the  question  of  the  legality  of  the  provisions  of 
the  New  Brunswick  School  Act  before  the  Judicial  Committee  of  Her  Majesty's  Privy 
Council. 

8.  I  have  also  the  honour  to  subjoin  copy  of  a  remonstrance  which  has  been 
addressed  to  me  by  a  delegation  from  the  government  of  New  Brunswick,  consisting  of 
the  chief  of  the  Executive  Council  and  some  of  his  colleagues,  against  the  interference 
of  the  Dominion  Parliament  with  the  constitutional  action  of  the  provincial  legislature. 

I  have,  etc., 

DUFFERIN. 


The  Executive  Council  of  Neio  Brunsivick  to  Governor  General. 

Ottawa,  19th  May,  1873. 

May  it  please  Your  Excellency, — As  members  of  the  Executive  Council  of  New 
[Brunswick  at  present  in  Ottawa,  we  beg  to  approach  your  Excellency  upon  a  subject  of 
[the  hisihest  concern  to  the  people  of  the  province  of  New  Brunswick. 

To  our  very  great  surprise  a  resolution,  moved  in  the   House  of  Commons  by  Mr. 
■Costigan,  declaring  inter  alia,  that  it  was  the  duty   of  the  government  to   advise  your 
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Excellency  to  disallow  several  Acts  passed  during  the  last  session  of  the  New  Brunswick 
legislature,  was  carried. 

The  right  of  the  House  of  Commons  to  pass  a  resolution  affecting  the  prospective  j 
exercise  of  the  prerogative,  we  do  not  propose  to  discuss,  but  we  may  remark  that  if  such 
a  right  exists  or  can  be  exercised  by  the  popular  branch,  it  could   only   so  exist  or  be ' 
exercised  in  matters  over  which  the  Parliament  of  Canada  has  the  power  of  legislation. 

The  right  of  disallowance  of  Acts  passed  by  any  of  the  local  legislatures,  is  a  statutory 
as  well  as    a  constitutional  power,  vested  in  your    Excellency  by   the  British   North j 
America  Act,  and  for  the  exercise  of  which  there  is  no  responsibility  to  the  Parliament 
of  Canada. 

By  the  British  North  America  Act,  the  local  legislatures  have  exclusive  powers  of 
legislation  in  reference  to  certain  specified  matters,  and  so  long  as  any  legislature  acts 
strictly  within  the  prescribed  limits,  its  legislation  ought  to  stand,  unless  contrary  to  any 
Royal  Instructions  in  that  behalf. 

The  entire  freedom  of  the  executive,  in  dealing  with  matters  expressly  reserved  to 
the  provincial  legis  atures,  is  e-sential  to  the  harmonious  working,  and  even  to  continu- 
ance of  the  federal  union.  If  the  House  of  Commons  can  successfully  control,  by  ante- 
cedent determination,  the  exercise  of  the  executive  authority,  in  respect  of  matters  over 
which  the  House  has  not  even  any  powers  of  legislation,  it  is  clear  that  the  rights  and 
privileges  of  the  provincial  legislatures  are  only  held  and  exercised  by  the  sufierance  of 
one  branch  of  the  Parliament  of  Canada. 

It  is  conceivable  that  the  House  of  Commons  might  lay  down  a  series  of  instruc- 
tions to  the  Crown,  in  the  exercise  of  its  prerogative  and  statutory  powers,  covering  the 
whole  ground  of  local  legislation,  under  which  no  legislation  would  be  possible,  except 
in  accordance  with  such  instructions. 

The  House  of  Commons,  in  asking  that  your  Excellency  be  adjfised  to  disallow  a 
particular  Act,  virtually  take  to  themselves  the  power  of  determining  what  Acts  of  the 
provincial  legislatures  shall  be  allowed ;  in  short,  they  would  thus  make  the  legislation 
of  all  the  local  parliaments  subservient  to  the  opinion  of  a  majority  of  their  body. 

The  establishment  of  such  a  principle  would  be  wholly  destructive  of  the  federal 
character  of  the  union,  and  would  entirely  destroy  the  independence  of  the  local 
legislatures. 

Feeling  strongly  that  the  maintenance  of  such  independent  right  of  legislation  as 
is  secured  to  the  local  legislatures,  should  be  upheld  at  all  hazards  as  the  only 
.safeguard  of  the  constitution,  and  considering  that  any  aggressive  act  of  the  federal 
power  should  be  met  at  the  threshold,  we  deem  it  our  duty,  on  behalf  of  our  province,  t& 
remonstrate  against  the  recent  action  of  the  House  of  Commons  on  Mr.  Costigan's 
resolution. 

The  character  of  the  legislation  ought  not  to  be  an  element  in  determining  the 
right,  still  WB  beg  to  call  your  Excellency's  attention  to  the  legislation,  which  the 
House  of  Commons  has  declared  it  to  be  the  duty  of  the  government  to  advise  your 
Excellency  to  disallow. 

In  1871,  the  legislature  of  New  Brunswick  passed  an  Act  relating  to  the  common 
schools  of  the  province,  which  came  into  operation  on  the  1st  of  January,  1872,  and 
by  which  all  the  existing  legislation  relating  to  such  schools  was  repealed. 

The  constitutionality  of  this  Act  was  questioned,  and  although  the  Right  Honour- 
able the  Minister  of  Justice  gave  it  as  his  opinion  that  it  was  within  the  power  of  the 
local  legislature  to  pa.ss  such  law,  the  opponents  of  the  Act  brought  the  matter  before 
the  Parliament  of  Canada,  at  its  last  se-ssion,  and  a  resolution  was  passed,  whereby  it 
was  sought  to  obtain  the  opinion  of  the  law  officers  of  the  Crown  in  England,  and,  if 
possible,  of  the  Judicial  Committee  of  the  Privy  Council,  as  to  the  constitutionality  of 
such  an  Act. 

The  f)pinion  of  the  law  officers  of  the  Crown  was  obtained  and  twice  i-epeated,  but 
the  Lord  Pre.sident  of  the  Privy  Council  declined  to  entertain  the  matter  unless  on 
appeal  from  the  courts  of  New  Brunswick. 

The  crown  officers  sustained  the  opinion  of  the  Right  Honourable  the  Minister  of 
Justice,  and  also  gave  it  as  their  opinion  that  the  Parliament  of  Canada  had  no  power 


34  VICTORIA,  1871.  699 


of  remedial  legislation  under  the  4th  subsection  of  section  93  of  the  British  Xorth 
America  Act. 

We  have  already  stated  that  the  Common  Schools  Act  came  into  operation  on  the 
1st  January,  1872,  and  in  the  course  of  its  administration,  assessments  were  levied  in 
the  greater  part  of  the  province,  for  the  sustaining  of  the  schools  established  under 
the  Act. 

The  opponents  of  the  law  also  tested  the  constitutionality  of  the  Act  in  the  courts 
of  the  province,  by  moving  to  quash  the  assessments  in  some  fifteen  to  twenty  different 
localities,  including  the  populous  towns  and  districts,  such  as  Sc.  John,  Portland, 
Fredericton,  Woodstock  and  St.  Stephen. 

The  ra'  es  for  general,  county  and  parish  purposes  were  assessed  and  levied  under 
general  Assessment  Acts,  and  a  portion  of  the  school  rate  for  a  county  school  fund 
was  directed  to  be  assessed  and  levied  along  with,  and  at  the  same  time  as,  these  muni- 
cipal rates  ;  one  roll  was  therefore  made  out,  which  contained  all  the  rates,  and  any 
technical  objection,  which  would  be  available  as  regards  the  municipal  rate,  would  bo 
equally  so  agai  st  the  school  rate,  and  vice  versa,  so  that  all  the  rates  might  stand  or 
fall  together  ;  and  thus  parties  opposed  to  the  school  law  had  open  to  them  not  only 
the  alleged  unconstitutionality  of  the  School  Act,  but  also  all  technical  objections, 
arising  out  of  the  defective  administration  of  the  Acts  relating  to  the  assessing  of 
municipal  rates. 

The  Supreme  Court,  by  unanimous  judgment,  held  the  Act  to  be  strictly  within 
the  power  of  the  local  legislature,  thus  affirming  its  constitutionality  ;  and  tliey 
further  held  that  the  Parliament  uf  Canada  possessed  no  power  of  remedial  legislation  ; 
but,  in  the  matter  of  nine  of  these  assessments,  they  granted  certioraris  upon  various 
technical  grounds,  with  a  view  to  the  ultimate  (juashing  of  the  rates. 

This  judgment  was  delivered  in  February  last,  and  the  opponents  of  the  law  at 
once  applied  to  the  Supreme  Court  for  leave  to  appeal  therefrom  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  which  leave  was  granted,  the  terms  of  the  appeal  to  be 
settled  by  the  chief  justice. 

No  further  steps  were  taken  by  the  appellants,  although  their  counsel  was  more 
than  once  informed,  on  behalf  of  the  government,  that  counsel  on  their  behalf  was 
ready  to  attend  and  perfect  the  appeal  ;  and  at  length  the  government  were  given  to 
understand  that  the  appeal  would  not  be  prosecuted. 

Such  was  the  state  of  the  matter  when  the  Acts  legalizing  the  assessments  no\r 
sought  to  be  disallowed,  were  passed  by  the  legislature. 

We  may  here  observe  that,  in  a  House  of  forty-one  members,  the  bills  were  carried 
by  large  majorities,  the  minority  vote  ranging  only  from  seven  to  nine,  while  several 
members  in  opposition  to  the  law  voted  in  the  majority,  believing  the  legislation  to  be 
absolutely  necessary  in  the  municipal  interest  of  the  localities. 

The  technical  objections  which  had  been  raised  as  to  seven  of  the  assessments,  had 
no  reference  to  the  administiation  of  the  School  Act,  but  solely  related  to  non-com- 
pliance with  the  provisions  of  the  general  assessment  law,  and  in  only  two  of  the  cases, 
the  city  of  St.  John  and  town  of  Portland  assessments,  were  the  technical  objections 
sustained  in  reference  to  the  administration  of  the  School  Act. 

In  the  city  of  St.  John,  by  the  Common  Schools  Act,  the  trustees  were  required 
to  lay  before  the  common  counci',  on  or  before  the  1st  of  April,  which  was  the  time 
of  ordering  other  city  rates,  an  estimate  of  the  amount  required  for  school  purposes, 
and  such  amount  was  to  be  assessed  with  and  levied  at  the  same  time  as  other  city 
rates.  The  trustees,  however,  by  some  oversight,  did  not  hand  in  their  estimates  till 
the  third  week  in  April,  but  these  rates  were  in  fact  assessed  and  levied  at  the  same 
time  as  the  other  city  rates,  and  it  was  therefore  considered  that  the  spirit  of  the  law, 
which  was  that  the  school  rates  should  be  assessed  and  levied  at  the  same  time  with  the 
other  rates,  had  been  complied  with. 

In  Portland  a  sum  of  !$150  for  interest  on  debentures  had  been  included  in  the 
school  rate,  but  although  the  trustees  had  entered  into  an  engagement  for  the  purchase 
of  land  on  which  to  erect  school  building-J,  and  although  within  a  few  days  after  they 
handed  in  their  estimate,  they  would  require  to  issue  these  debentures  ;  yet,  inasmuch 
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as  the  School  Act  used  the  terin  "  interest  on  debentures  issued,"  the  courts  held  that 
no  interest  could  be  levied  except  on  such  debentures  as  had  been  actually  issued  before 
the  estimate  was  made  up.  As  the  debentures  were  in  fact  issued  a  few  days  after- 
wards, and  as  this  sum  would  be  actually  required  to  meet  t.ie  two  half-yearly  payments 
of  interest  which  would  be  due  before  the  next  year's  assessment  could  be  collected,  the 
Act  to  legalize  the  assessment  was  passed. 

The  technical  grounds  in  the  other  seven  cases,  which  related  to  the  noncompliance 
with  certain  provisions  of  the  general  assessment  law,  were  but  trifling,  and  one  or  two 
instances  will  suffice  for  all. 

In  the  Richibucto-Keiit  case,  while  the  warrant  of  assessment  contained  the 
several  sums  ordered  to  be  assessed  for  each  particular  service,  the  roll  contained  only 
the  total  amount  payable  by  each  rate-payer,  without  setting  forth  the  sum  for  each 
service,  which  latter  the  court  held  to  be  the  correct  mode.  The  general  Assessment 
Act,  which  for  the  first  time  had  received  this  construction,  had  always  been  acted  upon 
in  Kent,  as  well  as  in  many  otlier  counties,  by  giving  only  the  total  amount  of  assess- 
ment on  each  rate-payer.  Since  tlie  decision  of  the  Supreme  Court,  the  general 
assessment  law  has  been  amended,  and  were  the  amount  to  be  re-assessed  the  roll  would 
be  made  up  in  precisely  the  same  way  as  the  defective  assessment  was  made  up.  The 
Act  legalizing  the  Richibucto  assessment,  also  provides  for  the  collection  of  the  rates  in 
the  other  parishes  of  the  county.  This  was  rendered  necessary  by  the  reason  of  the 
time  for  the  collection  of  the  rates  having  expired,  in  consequence  of  the  stay  of  pro- 
ceedings granted  by  the  court,  the  assessments  themselves  having  been  upheld. 

In  Fredericton,  one-eighth  of  the  assessable  amount  ought  to  have  been  levied  by 
a  poll-tax,  but,  for  upwards  of  twenty  years,  a  fixed  sum  of  eighty  cents  had  been  levied 
for  that  purpose  ;  whereas,  it  should  have  been  about  three  dollars,  and  as  the  sum  of 
eighty  cents  had  been  paid  for  the  period  named  without  question,  the  assessment  was 
legalized. 

Of  the  two  Queen's  County  cases,  the  Wickham  assessment  was  adjudged  defective 
by  reason  of  the  general  sessions  of  the  peace  having  included  in  the  warrant  for 
assessment,  a  sum  of  $20  to  reimburse  the  commissioners  of  highways  for  costs 
incurred  in  a  prosecution  for  breach  of  the  Highway  Acts  ;  and  the  Petersville  assess- 
ment, by  reason  of  the  assessors  of  rates  having  made  an  error  of  four  cents  in  calculating 
the  amount  of  the  poll-tax. 

We  do  not  think  it  necessary  to  refer  to  any  more  of  the  cases,  as  those  mentioned 
sufiiciently  indicate  the  general  nature  of  the  objections  which  were  taken,  and  which 
by  the  Acts  in  question  were  not  further  made  tenable,  as  grounds  for  finally  quashing 
the  assessments. 

The  Act  in  amendment  to  the  Common  School  Act,  which  it  is  also  asked  shall  be 
disallowed,  contains  provisions  as  to  matters  of  detail,  found  to  be  essential  to  the  proper 
and  efficient  carrying  out  of  the  intention  of  the  original  Act  in  providing  free  common 
schools  for  the  youth  of  New  Brunswick,  and  as  the  original  Act  has  been  declared  by 
the  highest  tribunal  in  the  province  to  be  strictly  constitutional,  it  was,  and  is,  within 
the  province  of  the  legislature,  to  enact  subsequent  provisions,  found  necessary  to 
ensure  its  efficient  working. 

The  presumptions  thus  far  being  all  in  favour  of  the  constitutionality  of  the 
original  Act,  your  Excellency  ought  not  to  be  called  upon  to  disallow  the  Acts  in 
question,  pending  an  appeal  to  the  Judicial  Committee  of  the  Privy  Council,  for  no 
such  appeal  is  now  pending,  nor  is  there  any  guarantee  that  any  appeal  will  be  prose- 
cuted, the  House  of  Commons  having  no  power  to  compel  the  protesting  parties  to 
prosecute  an  appeal  ;  and  even  if  an  appeal  were  pending,  it  would  not  afford  any 
ground  for  the  disallowance  of  the  Acts,  for  if  the  original  Act  be  unconstitutional, 
all  legislation  dependent  upon,  and  in  amendment  of  it,  must  fall  also,  and  it  is  now 
fjuite  open  U:)  the  parties,  from  whom  rates  may  be  sought  to  be  collected  under  these 
Acts,  or  against  whom  any  provisions  are  sought  to  be  enforced,  to  resort  to  the  courts, 
and  there  raise  the  questit)n  that  this  subsequent  legislation  can  be  of  no  avail,  being 
in  aid  of  an  Act  which,  as  they  allege,  is  unconstitutional. 
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This  is  the  correct  course  for  the  objectors  to  take ;  for,  by  seeking  a  disallowance 
of  these  Acts,  your  Excellency  is  asked  to  assume  quasi-judicial  po.wers,  and  in  effect  to 
declare  that  the  Common  Schools  Act  is  unconstitutional ;  in  other  wurds,  your  Excel- 
lency is  besought  to  assume  a  power  which,  in  the  present  state  of  the  matter,  belongs 
solely  to  the  Judicial  Committee  of  the  Privj'  Council. 

Again,  should  the  judicial  committee  declare  the  Act  to  be  beyond  the  power  of 
the  local  legislature,  no  great  inconvenience  can  follow  to  the  parties  who  may  have 
paid  their  rates,  for  these  moneys  can  all  be  recovered  back  from  the  different  muni- 
cipalities and  public  authorities  who  may  have  ordered  the  assessments  and  received 
the  funds ;  while,  on  the  other  hand,  were  the  Acts  disallowed,  the  public  inconvenience 
would  be  very  great  indeed,  inasmuch  as  the  assessments,  as  already  stated,  concern  the 
rates  and  taxes  for  county,  city  and  parish  purposes,  as  well  as  the  county  school  rate 
(which  is  but  a  small  rate  in  comparison),  and  were  these  not  collectable  the  debenture 
holders  and  other  creditors  of  the  various  localities  in  which  these  assessments  are 
ordered  to  be  levied,  would  be  greatly  delayed  in  the  payment  of  interest  and  other 
moneys  due  them,  quite  outside  of  and  beyond  the  school  rate,  and  the  public  credit  of 
these  localities  would  be  seriously  iuipaired. 

We  beg  to  add  that  we  are  quite  sure  that  the  remonstrance  which  we  have  felt 
called  upon  to  make  against  the  action  of  the  House  of  Commons,  will  meet  with  the 
concurrence  of  our  colleagues  in  the  government  of  the  province,  and  regretting  that 
we  have  i'elt  ourselves  compelled  to  set  forth  at  such  length  our  views  and  the  facts, 

We  have,  &c., 


R.  YOUNG, 

JNO.  JAS.  ERASER, 

GEO.  E.  KING. 


Substance  of  annovncetnent  made  in  House  of  Commons  hy  Sir  John  Macdonald,  on 

behalf  of  Governor  General. 

The  resolution  adopted  by  the  House  on  the  14th  May,  was  duly  laid  before  his 
Excellency  the  Governor  General ;  and  I  have  it  in  command  to  state,  that  he  is  asked 
by  one  branch  of  the  Parliament  of  Canada  to  exercise  the  royal  prerogative,  by  dis- 
allowing certain  Acts  of  the  New  BrunsV-ick  legislature.  It  is  stated  that  these  Acts 
were  passed  for  the  purpose  of  legalizing  certain  asses'=ments  made  under  the  Common 
School  Act  of  1871,  and  in  amendment  of  such  Act,  the  object  sought  in  getting  these 
Acts  disallowed  is  to  give  the  parties  complaining  of  the  School  Act,  an  opportunity  of 
bringing  such  Act  judicially  before  Her  Majesty's  Privy  Council. 

Now  his  Excellency  has  been  already  instructed  by  Her  Majesty's  government, 
in  the  opinion  of  the  law  officers  of  the  Crown  of  England,  that  the  Act  in  question 
was  within  the  competence  and  jurisdiction  of  the  New  Brunswick  legislature.  Such 
being  the  case,  his  Excellency  deems  it  is  his  duty  to  apply  to  Her  Majesty's  Govern- 
ment for  further  instructions  in  the  matter. 

I  further  desire  to  state  that,  con'^idering  the  gravity  of  the  question  and  the 
number  of  Her  Majesty's  subjects  complaining  of  the  School  Act,  the  government  will 
be  prepared   to  ask  parliament  for  a  vote  of  money  to  defray  all  expenses  of  the  appeal. 


The  Secretary  of  State  for  the  Colonies  to  the  Governor  General. 

Downing  Street,  30th  June,  1873. 

My  Lord, — I  referred  to  the  law  officers  of  the  Crown,  your  Lordship's  despatch, 
with  its  inclosures,  of  the  27th  of  May,  No.  137,  in  which  you  requested  instructions 
as  to  the  course  you  should  take  with  regard  to  the  resolution  of  the  Canadian  House 
of  Commons,  urging  the  disallowance  of  certain  Acts  passed  by  the  New  Brunswick 
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legislature,  with  the  view  of  legalizing  a  series  of  assessments   made  under  the  Common 
Schools  Act  of  1871,  and,  in  amendment  of  that  Act,  I  am  advised  : — 

1.  That  these  Acts  of  the  New  Brunswick  legislature  are,  like  the  Acts  of  1871, 
within  the  powers  of  that  legislature. 

2.  That  the  Canadian  House  of  Commons  cannot  constitutionally  interfere  with 
their  operation  by  passing  a  resolution  such  as  that  of  the  14th  of  May  last.  If  such 
a  resolution  were  allowed  to  have  effect,  it  would  amount  to  a  virtual  repeal  of  the 
section  of  the  British  North  America  Act,  1867,  which  gives  the  exclusive  right  of 
legislatit)n  in  these  matters  to  the  provincial  legislatures. 

3.  That  this  is  a  matter  in  which  you  must  act  on  your  own  individual  discretion, 
and  on  which  you  cannot  be  guided  by  the  advice  of  your  responsible  ministers  of  the 
Dominion. 

4.  That  these  Acts  of  the  New  Brunswick  legislature,  being  merely  Acts  for 
better  carrying  out  the  Act  of  1871,  and  for  getting  rid  of  technical  objections  to  the 
assessments  thereunder,  it  would  be  in  accordance  with  the  Imperial  Act,  and  with  the 
general  spirit  of  the  constitution  of  the  Dominion  as  established  by  that  Act,  for  you  to 
allow  these  Acts  to  remain  in  force. 


I  have,  &c.. 


KIMBERLEY. 


NEW  BRUNSWICK,  35th  VICTORIA,  1872. 

3rd  Session — 22nd  General  Assembly. 


Report  of  the  Hon.    the  Minister  of  Justice,   approved  by  His  Excellency  the   Governor 
General  in  Council  on  the  7th  April,  1873. 

Department  of  Justice,  Ottawa,  5th  April,  1873. 

The  undersigned  to  whom  was  referred  a  certified  copy  of  the  Acts  of  the  General 
Assembly  of  the  province  of  New  Brunswick,  passed  in  the  session  held  in  the  35th 
year  of  Her  Majesty's  reign,  and  assented  to  by  the  Lirutenant-Governor  on  the  11th 
April,  1872,  has  the  honour  to  report : — 

That  after  a  careful  examination  of  the  said  Acts  he  is  of  opinion  that  they  are 
unobjectionable.  He,  therefore,  recommends  that  the  same  be  allowed  to  go  into  oper- 
ation. 

JOHN  A.  MACDONALD. 
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NEW  BRUNSAVICK,  36th  VICTORIA,  1873. 

4th  Session — 22nd  General  Assembly. 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  7th  September,  1874- 

Department  of  Justice,  Ottawa,  2nd  September,  1874. 

The  undersigned,  to  whom  is  referred  a  certified  copy  of  the  statutes  passed  by  the 
legislature  of  the  province  of  New  Brunswick,  in  the  session  thereof,  held  in  the  36th 
Victoria,  A.D.  1873,  has  the  honour  to  report : — 

That,  after  a  careful  examination  of  the  statutes,  he  is  of  opinion  that  the  following 
are  unobjectionable,  and  he,  therefore,  recommends  that  they  be  left  to  their  operation. 

Chapters  1  to  12  inclusive,  14  to  28  inclusive,  30  to  85  inclusive,  87,  89,  90,  94,  95, 
96,*97,  98,. 99,  101  and  102. 

With  reference  to  the  Acts  not  included  in  the  above  list,  the  undersigned  has  the 
honour  to  report  as  follows  : — 

Chapter  13. — "An  Act  further  relating  to  the  several  County  Courts  of  New 
Brunswick." 

Section  1  has  reference  to  appeals  from  the  conviction  of  a  justice  of  the  county 
courts  in  its  criminal  competence.  If  this  be  so,  it  is  a  matter  of  criminal  procedure, 
and  not  within  the  competence  of  the  local  legislature. 

The  attention  of  the  government  vi  New  Brunswick  is  called  thereto,  with  a  sug- 
gestion that  the  clause  should  be  repealed. 

Chapter  29. — "  An  Act  to  establish  certain  Courts  in  the  County   of  Madawaska." 

Section  4. — The  working  of  this  section  has  been  represented  as  being  beyond  the 
competence  of  the  local  legislature,  as  in  effect  an  appointment  by  them  of  a  judge. 
Correspondence  having  been,  however,  had  with  the  government  of  New  Brunswick  on 
this  point,  an  Act  has  been  passed  in  the  session  of  1874  in  amendment  of  the  same. 

Chapter  86. — "An  Act  to  incorporate  the  Saint  George  Red  Granite  Company, 
Limited."' 

Section  3  seems  to  contemplate  the  carrying  on  of  a  busine.ss  by  a  company  in 
England  and  in  the  United  States,  and  it  may  be  doubted  if  this  is  not  in  excess  of 
legislative  competence. 

It  is  suggested  that  the  attention  of  the  government  of  New  Brunswick  should  be 
called  to  it. 

Chapter  88. — "  An  Act  to  incorporate  the  Lake  George  Railway  Company." 

Chapter  91. — "An  Act  to  authorize  David  H.  Budge  and  Samuel  Stanton  to  erect 
a  Boom  across  Eel  River  (near  the  mouth  thereof)  in  the  county  of  York,  also  side 
booms  and  piers  in  connection  therewith." 

Chapter  92. — "  An  Act  to  incorporate  the  North-west  Boom  Company." 

Chapter  93. — "  An  Act  to  incorporate  the  Bay  of  Fundy  Red  Granite  Company, 
Limited." 

Chapter  100. — "  An  Act  to  incorporate  the  Back  Creek  Stream  Driving  Company." 

In  these  ditferent  statutes  there  are  no  words  which  show  the  character  of  the 
streams,  rivers  or  waters  to  be  affected  by  the  companies  incorporated  under  them,  and 
whether  such  streams,  rivers  or  waters  are  navigable  or  merely  floatable. 

In  the  absence  of  any  clear  enactment  on  this,  it  is  difficult  to  say  whether  the 
same  are  or  are  not  within  the  competence  of  the  legislature. 

In  any  Acts  of  the  Parliament  of  Canada  having  reference  to  the  crossing  or 
bridging  of  navigable   streams  or  waters,  provision  is  always  inserted  regarding   the 
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approval  of  the  Governor  in  Council  before  such  is  carried  into  effect,  and  in  many  cases 
the  plans  for  crossing  or  interference  in  the  same,  must  be  submitted  for  the  same 
approval. 

When,  therefore,  such  powers  as  are  claimed  by  these  Acts  have  been  granted  by 
the  Parliament  of  Canada,  they  have  been  accompanied  by  restrictions  and  conditions 
calculated  to  protect  a  free  navigation  and  the  interests  of  the  Dominion. 

The  enactments  in  the  above-mentioned  statutes  are  so  unrestricted  in  their  terms, 
that  they  would  appear  to  apply  to  all  waters. 

If,  therefore,  they  would  thus  interfere  with  navigable  waters,  the  subject  is  one 
suggested  for  the  consideration  of  the  government  of  New  Brunswick,  as  being  one  in 
which  legislation  should  be  had  to  define  the  rights  intended  to  be  granted  by  the  Acts 
in  question. 

Chapter  103. — "  An  Act  to  incorporate  certain  Districts  of  the  Parish  of  Saint 
Stephen,  in  the  County  of  Charlotte,  to  be  known  as  the  Town  of  Milltown." 

Section  42,  Sub-section  1,  purports  to  confer  on  the  Council  of  the  Town  of  Milltown 
the  riglit  to  make  By-Laws. 

First — The  regulating  of  weights  and  measures,  <tc. 

This  is  a  matter  solely  within  the  competence  of  the  Parliament  of  Canada. 

It  is  not  out  of  place  to  remark  here  that  the  Act  passed  by  the  Dominion  Parlia- 
ment on  this  same  subject  will  be  shortly  put  into  operation,  as  the  standards  of  weights 
and  measures  ordered  in  England  are  now  reaching  Ottawa  ;  and  that  as  soon  as  they 
be  verified,  the  law  will  be  put  into  operation. 

It  is  suggested  that  this  section  should  be  repealed.  >• 

Sections  4,  5  and  6. — It  may  be  doubted  whether,  in  the  "way  in  which  these  sub- 
sections are  worded,  they  are  not  in  restraint  of,  or  purporting  to  regulate,  trade  and 
commerce  :  and  the  consideration  of  the  government  of  New  Brunswick  should  be 
drawn  to  this  point.  ^ 


FOURNIER, 

Minister  of  Justice. 
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NEW  BRUNSWICK,  37th  VICTORIA,  1874 

5th  Session — 22nd  General  Assembly. 
Sir  Edward  Thornton  to  the  Governor  General. 

WAsniNSTON,  20th  December,  1873. 

My  Lord, — I  have  the  honour  to  inclose  copy  of  a  note  from  Mr.  Fish,  submitting- 
a  complaint  made  by  citizens  of  the  state  of  Maine,  with  regard  to  obstacles  alleged  to 
be  be  placed  in  the  way  of  the  navigation  of  the  River  Meduxmekeag,  which,  rising  in 
that  state,  falls  into  the  River  St.  John ;  and  I  shall  feel  much  obliged  if  your 
Excellency  will  cause  inquiries  to  be  made  whether  there  is  any  ground  for  the  above- 
mentioned  complaint. 

I  have,  &c., 

EDWARD  TU0RNT0:N^. 

Mr.  Fish  to  Sir  Edward  Thornton. 

Department  of  State,   Washington,  19th  December,  1873. 

Sir, — This  department  has  received,  through  members  of  Congress,  a  memorial 
from  the  inhabitants  of  the  state  of  Maine,  engaged  in  the  lumber  trade  on  the 
Meduxmekeag  River,  representing  that  they  have  been  materially  injured  in  their 
business  by  the  proceeding  of  a  corporation  chartered  by  the  legislature  of  H.  M. 
province  of  New  Brunswick,  which  corporation  has  placed  dams,  booms  and  piers  on 
that  river  at  or  near  its  mouth,  claiming  and  exercising  authority  to  collect  tolls  on  lum- 
ber passing  down  the  same.  As  the  proce-^dings  of  the  corporation  adverted  to,  appear 
to  be  at  variance  with  the  stipulations  in  the  3rd  article  of  the  Ashburton  Treaty,  1  will 
thank  you  to  bring  the  subject  to  the  attention  of  the  proper  authority,  in  order  that 
measures  may  be  adopted  towards  redressing  the  grievances  complained  of. 

I  have  itc, 

HAMILTON  FISH. 

Lieutenant-Governor  Tilley  to  the  Secretary  of  State  of  Canada. 

Government  House,  Fredericton,  3rd  March,  1874 

Sir, — I  have  the  honour  to  transmit,  for  the  information  of  liis  Excellency  the 
Governor  General,  a  copy  of  the  report  of  my  Attorney-General  in  which  he  states  that, 
in  his  opinion,  the  charter  granted  to  the  Meduxnakik  Boom  Company,  does  not  inter- 
fere with  the  rights  secure' 1  to  American  subjects  under  the  Ashburton  Treaty. 

The  company  referred  to,  are  now  seeking  an  extension  of  time  for  their  charter 
from  the  legislature.  Should  their  application  be  complied  with,  which  is  possible, 
provided  certain  conditions  asked  for  by  United  States  citizens  are  inserted,  1  will 
reserve  the  bill  for  the  consideration  of  his  Excellency. 

A  copy  of  the  evidence  taken  before  the  committee,  and  of  their  report  will  be 
forwarded  for  the  information  of  the  Governor  General. 


I  have,  (fee, 


L.  TILLEY, 

Lieutenant-Governor. 
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Eejiort  of  Mr.  Attorney-General  King. 

Attorney-General's  Office,  Frbdericton,  28th  February,  1874. 

Sir, — I  have  the  honour  to  have  received  your  direction  to  report  upon  the  matters 
referred  to  in  the  communication  of  the  6th  inst.,  from  the  Department  of  the  Secretary 
of  State,  forwarding  c  >pies  of  despatches  from  the  Secretary  of  State  of  the  United 
States  to  Her  Majesty's  Minister  at  Washington,  and  from  Her  Majesty's  Minister  to 
his  Excellency  the  Governor  General. 

It  is  represented  that  inhabitants  of  the  state  of  Maine  have  been  materially  in- 
jured in  their  business  by  th'i  proceedings  of  a  corporation  chartered  by  the  legislature 
of  this  province. 

I  have  the  honour  to  submit  herewith  a  copy  of  the  several  Acts  relating  to  the  cor- 
poration, viz.  : —  • 

1.  An  Act  to  incorporate  the  Meduxnakik  Boom  Company,  8  Vic,  chap.  49. 

2.  An  Act  to  amend  the  Act  to  incorporate  the  Meduxnakik  Boom  Company,  10 
Vic,  chap,  80. 

3.  An  Act  to  continue  the  several  Acts  relating  to  the  Meduxnakik  Boom  Com- 
pany, 13  Vic,  chap.  12. 

4.  An  Act  to  continue  the  several  Acts  relating  to  the  Meduxnakik  Boom  Com- 
pany, 20  Vic,  chap.  31. 

5.  An  Act  to  continue  the  several  Acts  relating  to  the  Meduxnakik  Boom  Com- 
pany, 23  Vic,  chap.  16. 

6.  An  Act  to  continue  the  several  Acts  relating  to  the  Meduxnakik  Boom  Com- 
pany, 31  Vic,  chap.  55. 

The  Meduxnakik  (Meduxmekeag)  is  a  tributary  of  the  St.  John  River  ;  it  rises  in 
the  state  of  Maine,  but  for  a  distance  of  about  twelve  miles  from  its  junction  with  the 
St.  John,  it  flows  through  the  province  of  New  Brunswick. 

I  am  of  opinion  that  the  Acts  of  the  General  Assembly  above  referred  to  cannot  be 
deemed  in  violation  of  the  stipulation  of  the  3rd  Article  of  the  Ashburton  Treaty. 

I  have  not  been  able  to  obtain  information  sufficient  to  state  wiat  has  been  the 
practical  operation  of  the  corporate  power  so  granted,  or  whether  or  not  the  corporation 
have  exceeded  such  powers. 

The  facts  are  in  dispute,  and  I  have  not  thought  it  neces.sary  at  presen'  to  enter 
into  the  somewhat  lengthened  inquiry  that  would  be  necessary  in  order  to  obtain  full 
and  trustworthy  information,  inasmuch  as  (1st),  The  complaint  referred  to  in  the  des- 
patch of  the  Secretary  of  State  of  the  United  States  is  general,  and  seems  to  relate  to 
the  character  of  the  legislative  authority  under  which  the  corp  ration  act,  and  (2nd), 
the  corporation  having  made  application  to  the  legisUtnre  now  in  session  for  an  exten- 
sion of  their  char  er,  a  committee  of  t'  e  assembly  are  now  engaged  in  taking  evidence 
under  oath,  as  well  on  behalf  of  the  inhabitants  of  the  state  of  Maine  owning  land  on 
the  h"ad  waters  of  the  Meduxnakik.  as  on  behalf  of  the  corporation. 

The  parties  are  severally  represented  by  counsel.  On  the  completion  of  the  labors 
of  the  committee,  I  shall  lay  before  you  a  copy  of  the  evidenci\ 

In  the  event  of  the  passage  of  the  bill,  I  would  advise  that  it  be  reserved  for  the 
signification  of  the  pleasure  of  the  Governor  General. 

I  have,  &c, 

G.  E.   KING, 

A  ttorney -General. 


Lieutenant-Governor  TUley  to  tlie  Secretary  of  State  for  Canada. 

Government  House,  Fredericton,  18th  May,  1874. 

Sir, — At  the  last  session  of  New    Brunswick  legislature  a  bill  was  submitted  to 
further  continue  the  Act  to  incorporate  the  Meduxnakik  Boom  Company. 
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A  protest  against  the  passage  of  the  bill  was  forwarded  from  the  authorities  at 
Washington  to  his  Excellency  the  Governor  General,  alleging  that  in  its  operations  it 
would  deprive  American  citizens  of  the  rights  secured  to  them  under  the  Ashburton 
Treaty. 

The  bill  as  originally  submitted  has  been  materially  changed  by  the  legislature, 
and  several  conditions  added,  calculated  to  secure  the  free  navigation  of  the  river  to  all 
manufacturers  of  lumber. 

I  deemed  it  best,  however,  to  reserve  the  bill ;  and  now  have  the  honour  to  inclose 
a.  certified  copy  for  the  signification  of  the  pleasure  of  his  Excellency  the  Governor 
General. 


I  have,  &c., 


S.  L.  TILLEY, 

Lieutenant-Governor. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  h'l  His  Excellency  the 
Governor  General  in  Council  on  the  29th  May,  187 Jf. 

Department  op  Justice,  Ottawa,  27th  May,  1874. 

The  Lieutenant-Governor  of  New  Brunsw^ick  transmits,  by  despatch  of  the  18lh 
of  May  inst.,  the  bill  passed  by  the  legislature  of  that  province,  at  its  last  session, 
chapter  61,  intituled  : 

"  A  bill  to  further  continue  and  amend  the  Act  incorp.)rating  the  '  Meduxnakik 
Boom  Company,'"  and  reserved  by  the  Lieutenant-Governor  on  the  8th  day  of  April 
last,  for  the  signification  of  your  Excellency's  pleasure  thereon  ; 

Upon  this  bill,  the  undersigned  has  the  honour  to  report: — 

That  it  is  for  the  purpose  of  continuing  in  existence  the  incorporation  of  the 
company  n  imed,  and  for  providing  for  tiie  continuance  of  the  boom  of  the  company, 
unde  ■  certain  amended  provisions. 

The  bill  consists  of  details  in  respect  to  the  boom  and  the  management  thereof  by 
a  boom-maker,  and  the  pas-^a^e  of  logs  into  and  through  the  same. 

The  subject  of  this  bill  was,  in  December  la>t,  b  ought  under  the  notice  of  your 
Excelleni-y  l)y  H<-r  Majesty's  Minister  at  Washington,  at  the  request  of  the  Secretary 
of  Slate  of  the  United  Stat  -s  of  America,  who  alleged  on  behalf  of  certain  citizens  of 
the  state  of  Maine,  that  the  bill  then  b-fore  the  legislature  tended  to  place  and 
perpetuate  obstacles  being  placed  in  the  way  or  the  navigation  of  the  River  Medux- 
nakik. 

The  objections  then  raised  by  Secretary  Fish  were  submitted  by  your  Excellency 
to  the  Lieutenant-Cxov*  rnor  ot"  New  Brunswick,  and  in  March  last,  the  Lieutenant- 
Governor  reported  that  the  Attorney-General  of  New  Brunswick  was  of  opinion  that 
the  charter  granted  to  the  boon  company,  did  n  >t  interfere  with  the  rights  secured  to 
American  subjects,  und'-r  the  Ashburtcm  Treaty  (that  b^^ing,  in  effect,  the  complaint 
which  Secretary  Fi'.h  had  made). 

He  fur  her  stated  that  the  company  were  seeking  an  extension  of  time  for  their 
charter,  and  the  Attorney-Gene  al  stated  that  a  committee  of  the  assembly  was  then 
eng  iired  in  taking  evidence  under  oath,  as  well  on  beha  f  of  the  inhabitants  of  the  state 
of  Maine  owning  land  on  the  head  waters  of  the  Meduxnakik,  as  on  behalf  of  the 
coinp  my,  an<l  t  lat  the  part'es  were  severally  ref>resented  by  counsel. 

The  river  itself  is  ■v  tributary  of"  the  St.  John  River,  rising  in  the  state  of  Maine 
and  for  a  distance  of  about  twelve  miles  from  its  junction  with  the  St.  tFohn,  it  flov\s 
through  the  province  of  New  Brunswick. 

The  bill  now  reserved  is  the  result  of  the  evidence  taken  by  the  committee  of  the 
legisla  ive  as-embly  '  f  New  Brunswick,  and  after  or  in  consequence  of  the  opposition 
which  had  been  rai  ed  by  the  citizens  of  the  state  of  Maine  who  weie  opposed  to  it. 
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In  forwarding  the  bill  so  reserved,  the  Lieutenant-Governor  remarks  that  the  bill 
as  originally  submitted  has  been  materially  changed  by  the  legislature,  and  several 
conditions  aided,  qualified  to  secure  the  free  navigation  of  the  river  to  all  manu- 
facturers of  lumber. 

To  this  may  be  added  that  the   Honourable   Mr.  Muirhead  of  the  state  of  Maine 
representing  to  a  gre  it  extent  the  interests  which  had  opposed  the  bill  in  the  legislative 
assembly,  has  verbally  expressed  his  concurrence,  and  that  of  most  of  those  who  are , 
interested  in  the  measure,  and  desire  that  the  same  should,  for  the   interests  of  all^ 
parties  concerned  in  the  transmission  of  lumber  down  that  river,  be  set  in  operation  at] 
the  earliest  da  e. 

The  un  lersigned  has,  therefore,  the  honour  to  recommend  that  in  pursuance  of  the 
powers  reserved   by   the   British  North   America  Act,  1867,  to  the  Governor  General,*] 
your  Excellency  should  assent  to  the  said  reserved  Bill. 

H.  BERNARD, 

I  concur.  Deputy  Minister  of  Justice. 

A.  A.  DORION, 

Minister  of  Justice. 

Order  in  Council  giving  assent  to  the  Act  above  mentioned,  published  in  tJie  Canada 
Gazette  on  the  30th  day  of  May,  187 J^.      Vol.  VII.,  No.  48,  page  1517. 

Note. — 1  he  remaining  Acts  of  the  .<ie3sion  of  1874  do  not  appear  to  have  been  reix»rted  upon. 
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NEW  BRUNSWICK,  38th  VICTORIA,  1875. 

1st  Session — 23rd  General  Assembly. 

Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  JExcellericy  tlie  Governor 
General  in  Council,  on  the  26th  October,  1876. 

Department  of  Justice,  Ottawa,  16th  October,  1876. 

With  reference  to  the  stcatutes  of  the  legislature  of  New  Brunswick,  passed  in  the 
session  thereof  held  in  the  year  1875  (38  Victoria),  the  undersigned  begs  to  report  as 
follows  : — 

Chapters  1,  2,  3,  5  to  10,  12,  14  to  37,  39,  41  to  67  inclusive,  69  to  99  inclusive, 
101  to  108,  110,  112  to  115,  117,  119  to  122,  124,  126,  128,  LSO  to  142  inclusive,  do 
not  appear  to  call  for  observation,  or  for  the  exercise  of  the  power  of  disallowance. 

Cha])ter  4.  "  An  Act  to  amend  the  Attachment  and  Abolition  of  Imprisonment  for 
Debt  Act." 

By  this  Act  imprisonment  for  debt  is  revived.  Whatever  may  be  the  opinion  as 
to  the  ex2:)pdiency  of  such  legislation,  it  is  so  essentially  a  local  matter  that,  in  the 
opinion  of  the  undersigned,  the  Act  should  l)e  left  to  its  operation. 

Chapter  11.  "  An  Act  to  provide  for  the  establishment,  maintenance  and  manage- 
ment of  Reformatory  and  Industrial  Schools." 

The  undersigned  defers  for  the  pres(  nt  his  report  on  this  chapter. 

Chapter  13.  "  An  Act  to  authorize  the  issue  of  Provincial  Debentures  for  certain 
purposes." 

This  Act  authorizes,  amongst  other  things,  the  issue  of  debentures  in  aid  of  the 
construction  of  a  carriage  and  foot  bridge  across  the  River  8t.  John  at  Woodstock,  and 
provides  that  the  Governor  in  Council  may  contract  for  the  erection  of  this  bridge  as  a 
separate  undertaking,  or  in  connection  with  the  railway  bridge  to  be  built  by  the  New 
Brunswick  Railway  Company  across  the  River  St.  John  at  Woodstock. 

The  undersigned  would  refer  to  former  reports  with  reference  to  bridges  proposed 
to  be  erected  across  this  river.  These  reports  shows  that,  apart  from  the  general  question, 
of  interfering  with  the  St.  John  as  a  navigable  river,  there  is  a  necessity  for  special 
caution,  in  view  of  the  treaty  with  the  United  States,  as  to  its  navigation. 

It  is  presumed  that  it  is  not  within  the  competence  of  the  provincial  legislature  to 
authorize  or  do  any  act  of  this  description,  and  it  may  be  necessary  for  the  government 
of  Canada  to  interfere,  in  case  any  such  act  should  be  attempted. 

The  statute  in  question  provides  also  for  other  objects,  and  any  action  under  it 
towards  the  construction  of  the  bridge  can  only  take  place  through  the  Governor  in 
Council  ;  it  would  not  seem  necessary,  therefore,  to  do  more  at  present,  than  call  the 
attention  of  the  Lieutenant-Governor  to  the  Act,  with  the  intimation  that  there  are 
no  particulars  before  the  government  which  would  enable  it  to  judge  whether  the  bridge 
ought  to  be  constructed,  and  the  suggestion  that  before  the  time  for  determining  as  to 
its  disallowance  expires,  so  much  of  the  Act  as  relates  to  this  bridge  should  be  i-epealed 
or  amended,  by  providing  that  nothing  should  be  done  under  it  without  lawful  authority 
from  Canada. 

Chapter  38.  "  An  Act  to  amend  an  Act  to  incorporate  the  Fredericton  Boom  Com- 
Ipany  and  the  several  Acts  in  amendment  thereof." 

The  Fredericton   Boom  Company  was  established  many  years  ago  under  a  Pro- 

'vincial  Act  of  Pirliament.     This  Act  extends  its  powers,  rights,  privileges  and  duties 

I  on  both  sides  of  the  St.  John  River  and  the  island  therein,  from  the  mouth  of  the 

Mactaquac  stream  down  the  St.  John  River  to  below  the  Naswaak,  and  authorizes  the 

erection  of  side-booms,  piers  and  other  works  in  and  along  the  River  St.  John,  and  on 
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both  sides  of  the  river,  and  any  other  works  connected  therewith  between  these  points, 
for  the  purpose  of  collecting  timber,  &c.,  floating  down  the  river. 

The  8th  section  provides,  that  it  shall  be  the  duty  of  the  company  to  keep  the 
channel  of  the  river  passable  at  all  times  as  far  as  practicable  for  steamboats,  boats  and 
other  vessel  property,  as  also  for  rafts,  and  there  are  provisions  for  charging  a  toll  on 
any  rafts  of  logs  or  other  lumber  coming  down  the  River  St.  John  without  any  men  on 
it,  and  which  may  be  carried  into  any  of  the  booms  of  the  company,  and  the  existing 
powers  of  the  corporation  are  also  extended  to  the  new  works. 

The  undersigned  and  his  predecessors  have  had  occasion  to  point  out  with  reference 
to  several  provincial  statutes,  the  question  which  may  arise  on  legislation  of  this 
description. 

The  undersigned  has  communicated  with  the  Minister  of  Marine  as  to  his  view  of 
the  probable  operation  of  this  Act,  and  he  understands  that  the  Minister — although 
some  of  the  clauses  are  not  quite  so  clear  and  full  as  they  might  be — does  not  apprehend 
injury  to  the  navigation. 

The  minister  does  not  conceive  that  the  Act  confers  any  more  power  upon  the 
company  to  interfere  with  navigation,  than  that  which  they  have  enjoyed  for  the  last 
thirty  years. 

It  is  obvious,  as  has  already  been  pointed  out,  that  in  case  the  navigation  is 
attempted  to  be  interfered  with,  under  colour  of  the  Act,  such  interference  cannot  be 
justified,  since  the  provincial  legislature  cannot  confer  any  power  to  interfere  with  the 
navigation ;  and,  upon  the  whole,  having  regard  to  the  view  of  the  Minister  of  Marine, 
the  undersigned  recommends  that  this  Act  be  left  to  its  operation,  but  that  the  attention 
of  the  Lieutenant  Governor  be  called  to  the  possible  inconvenience  which  may  arise 
from  such  legislation. 

Chapter  iO.  "  An  Act  to  incorporate  the  Town  of  Moncton." 

The  47th  section  of  this  Act  gives  to  the  council  power  to  provide  for  the  man- 
agement of  wharfs,  piers,  &c.,  in  the  town,  and  the  toll  to  be  paid  for  vessels  and 
steamboats  touching  thereat  or  using  the  same. 

The  undersigned  would  remark  that  if  there  be  a  public  harbour  within  the  limits  of 
the  town,  the  powers  given  by  these  subsections  may  be  beyond  the  competency  of  a 
local  legislature,  as  applied  to  such  harbour.  He  recommends  that  the  attention  of  the 
Lieutenant  Governor  should  be  called  to  this  point,  as  also  to  a  similar  question  which 
arises  with  reference  to  the  49th  section. 

Chapter  68.  "  An  Act  to  regulate  the  sale  of  spirituous  liquors  in  the  Parishes  of 
Lancaster,  Simonds,  and  Saint  Martins,  in  the  City  and  County  of  Saint  John." 

Sections  9,  10  and  11  of  this  Act  raise  some  of  the  questioAS  so  frequently  referred 
to,  as  in  the  course  of  judicial  decision. 

Chapter  100.  "  An  Act  to  provide  for  the  estaV»lishment  of  a  police  force  and  lock- 
up house  at  Cara(|uet,  in  the  county  of  Gloucester." 

Sections  5,  9  and  15.  The  word  "offence"  is  used  in  describing  the  breaches  of 
the  Act. 

The  undersigned  refers  to  former  reports,  in  which  the  inconvenience  of  so  describ- 
ing breaches  of  provincial  statutes  is  discussed,  and  suggests  that  the  attention  of  the 
Lieutenant  Governor  should  be  called  to  the  propriety  of  altering  the  phrase. 

Section  7  provides  for  a  special  punishment  for  assaults  on  constables.  Similar 
provisions  have  Ijeen  inore  than  once  remarked  upon  as  objectionable. 

The  undersignefl  recommends  that  the  Lieutenant  Ciovernor  should  be  requested  to 
consider  these  clauses  with  a  view  to  their  repeal,  as  trenching  upon  criminal  law. 

Section  8.  The  olVence  provided  against  by  this  Act  would  appear  to  be  a  malicious 
injury  to  property,  already  made  a  crime  under  Canadian  law,  and  the  undersigned 
recommends  that  the  Lieutenant  Governor  should  be  asked  to  invite  its  repeal. 

Sections  10  to  15,  both  inclusive,  and  section  19.  Some  question  may  arise  as  to 
whether  these  sections  may  not  trench  upon  the  criminal  law  with  reference  to 
procedure. 

Chajjter  109.  *'  An  Act  to  amend  an  Act  intituled  :  '  An  Act  to  incorporate  the 
New  Brunswick  and  Canada  Railroad  Company.'  " 
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The  undersigned  begs  to  report  that,  from  an  examination  of  the  line  authorized  to 
be  constructed  by  the  various  companies  now  included  in  the  New  Brunswick  and 
Canada  Railroad  Company,  it  appears  that  these  lines  are  within  the  province  of  New 
Brunswick,  thus  being  within  the  competence  of  the  local  legislature.  The  Act 
should  be  left  to  its  operation. 

Chapter  111.  "An  Act  to  incorporate  the  Maritime  Mutual  Fire  Insurance 
Company." 

This  Act  does  not  in  terms  limit  the  powers  of  the  company  to  a  provincial 
business  ;  but  from  the  whole  tenor  of  the  Act  it  seems  tolerably  plain  that  a  provincial 
business  only  is  intended. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant  Governor  should 
be  called  to  tlje  doubt,  with  a  request  that  his  government  would  consider  the  pro- 
priety of  clearing  it  up  by  an  amendment. 

Chapter  116.  "An  Act  to  incorporate  the  St.  Croix  Wharf  Company." 

This  Act  incorporates  a  company  for  the  erection  of  a  wharf  on  the  River  St. 
Croix,  at  any  point  at  or  near  Johnson's  Cove,  and  it  authorizes  a  toll  upon  property 
shipped  from  or  landed  on  the  wharf. 

The  undersigned  has  had  already  occasion  to  remark  upon  the  questions  to  which 
legislation  of  this  description  gives  rise,  and  it  is  his  duty  to  point  out  that  it  is  not 
within  the  power  of  a  local  legislature  to  authorize  any  interference  with  navigation, 
or  with  a  public  harbour ;  and  that  a  question  may  arise  as  to  the  validity  of  the    Act. 

AVith  these  observations,  however,  he  recommends  that  it  should  be  left  to  its 
operation. 

Chapter  118.   "An  Act  to  incorporate  the  Shediac  Station  Wharf  Company." 

The  observations  made  on  the  preceding  statute  apply  to  this  one. 

Chapter  123.  '•  An  Act  to  incorporate  the  Belliveau  Albertite  and  Oil  Company." 

This  Act  authorizes  the  company  to  construct  a  railway  or  tramway  over  and 
j.cro.ss  any  brooks,  streams,  or  rivers  on  public  lands,  and  to  build  harbours,  piers  or 
breakwaters  on  land  owned  by  the  company,  above  or  below  low-water  mark,  license 
therefor  having  been  first  applied  for  and  obtained  from  the  Governor  General  of 
Canada  of  the  Lieutenant-Governor  of  New  Brunswick  in  Council,  as  requisite. 

The  undersigned  has  already  adverted  to  the  questions  which  may  arise  with 
reference  to  such  legislation,   and  he  refers  to  his  former  report  as  applicable  to  this  Act. 

Chapter  125.  "An  Act  to  incorporate  the  Utopia  Red  Granite  Company  of  Saint 
Geoi'ge." 

The  8th  section  of  this  Act  contains  provisions  similar  to  those  just  remarked  upon. 

Chapter  127.  "An  Act  to  authorize  the  erection  of  a  Boom  across  the  Jacquet  River, 
in  the  County  of  Northumberland." 

This  Act  authorizes  the  construction  of  piers,  booms  and  side- booms  for  the 
purpose  of  collecting  and  forwarding  timber,  ikc,  floating  down  the  Jacquet  River,  &c. 
It  provides  for  the  preservation  of  the  navigation  of  the  liver,  and  authorizes  the  col- 
lection of  tolls. 

The  undersigned  refers  to  his  observations    already  made  upon  similar  legislation. 

Chapter  129.   "  An  Act  to  incoporate  the  Eel  River  Log-driving  Company." 

Chapter  14.3.   "An  Act  to  incorporate  the  Maduxnakik  Stream  Driving  Company." 

The  undersigned  refers  to  former  observations  upon  similar  Acts,  which  apply  to 
these. 


EDWARD  BLAKE, 

Minister  of  Justice. 
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Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  8th  December,  1876. 

Department  of  Justice,  Ottawa,  5th  December,  1876. 

Upon  the  Act  of  the  legislature  of  New  Brunswick,  38  Victoria,  chapter  11,  of 
1875,  intituled  : — 

"An  Act  to  provide  for  the  establishment,  maintenance  and  management  of  Refor- 
matory and  Industrial  Schools  ;  " 

The  undersigned  begs  to   report  that  this  Act  provides  for  the  establishment  of 
reformatory  and  industrial  schools   united  under  one  management,   buf    as   separa 
institutions,  for  the  reformation  of  juvenile  offenders  sentenced  to  imprisonment,  and  foi 
the  reception,  education,  and  maintenance  of  homeless  and  destitute  childi'en. 

Both  objects  contemplated  by  the  Act  have  been  the  subjects  of  legislation  in 
different  provinces,  but  the  undersigned  is  not  aware  that  any  attempt  has  heretofore 
been  made  to  conjoin  these  operations  in  the  same  buildings,  and  under  the  same 
management. 

The  Act  providing  that  the  reformatory  school,  when  established,  shall  be  a 
reformatory  prison,  and  the  British  North  America  Act  authorizing  the  establishment 
of  reformatory  prisons  by  provinces,  this  subject  would  appear  within  the  provincial 
jurisdiction. 

The  19th  section  provides  that  the  withdrawal  of  a  certificate  from  any  reform- 
atory school  shall  not  be  published,  until  proper  disposition  is  made  of  the  offenders 
confined. 

The  attention  of  the  undersigned  has  been  called  to  the  inconvenience  and  unsuit- 
ability  of  providing  for  the  detention  in  the  same  building,  and  under  the  same 
management,  of  homeless  and  destitute,  but  unoffending  children  ;  but  however  serious 
are  the  objections  to  which  this  case  may  be  thought  open,  it  does  not  seem  to  call  for 
the  exercise  of  the  power  of  disallowance,  and  he  recommends  that  the  Act  should  lie 
left  to  its  operation. 

EDWARD  BLAKE, 

Minister  of  Justice. 


'4 


39  VICTORIA,  1876.  713 


NEW  BRUNSWICK,  39th  VICTORIA,  187G. 

2nd  Session — 23rd  General  Assembly. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  25th  October^  1876. 

Department  of  Justice,  Ottawa,  16th  October,  1876. 

With  reference  to  the  Acts  of  the  legislature  of  New  Brunswick,  passed  in  the 
year  1876  (39th  Victoria),  the  undersigned  begs  to  report  as  follows  : — 

He  recommends  that  the  following  Acts  be  left  to  their  operation,  namely  : — 
Chapters  1  to  50  inclusive,  chapters    53  to    62    inclusive,    and    chapters   64,  65    to   68. 

Chapter  51.  "An  Act  to  incorporate  the  New  Brunswick  Red  Granite  Company 
(Limited.) " 

Chapter  52.  "An  Act  to  incorporate  the  Lepreaux  Red  Granite  and  Freestone 
Company." 

These  Acts  contain  provisions  similar  to  those  contained  in  chapters  116,  118  and 
133  of  the  Acts  of  the  former  session,  the  observations  upon  which  are  applicable  to 
these  Acts. 

Chapter  63.     "An  Act  to  incorporate  the  PoUit  River  Log-driving  Company." 

The  undersigned  refers  to  his  observations  already  made  upon  similar  Acts  passed 
in  the  previous  session  of  the  legislature  of  the  province. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  be 
called  to  these  Acts,  but  that  they  be  left  to  their  operation. 

EDWARD  BLAKE, 

Minister  of  Justice. 


Lieutenant-Governor  Tilley  to  Secretary  of  State. 

Government  House,  Fredericton,  16th  January,  1877. 

Sir, — I  have  the  honour  to  forward,  in  compliance  with  the  request  of  a  com- 
mittee of  my  Executive  Council,  a  copy  of  the  report  of  the  Attorney-General  upon 
certain  Acts  relating  to  the  withholding  of  liquor  licenses,  for  transmission  to  his 
Excellency  the  Governor  General. 

I  have,  itc, 

S.  L.  TILLEY, 

Lieutenant-Governor. 


Meport  of  the  Attorney-General  upon  certain  Acts  relating  to  the  withholding  oj  Liquor 

Licenses,  approved  by  His  Honour  the  Lieutenant  Governor  in  Council 

on  the  13th  January,  1877. 

At  the  last  session  of  the  legislature  a  resolution  was  passed  by  the  House  of 
Assembly  to  the  effect  that  it  is  desirable  that  the  government  should  take  the  neces- 
sary steps  to  ascertain  the  powers  of  the  legislature  as  to  granting  or  withholding 
licenses  to  sell  spirituous  liquors. 
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The  following  are  the  most  material  provisions  of  the  Acts  of  assembly  relating  to 
the  withholding  of  such  licenses  : — 

34  Vic,  cap.  6,  sec.  1,  enacts  that  no  license  shall  be  granted  or  issued  within  any 
parish  or  municipality,  when  a  majority  of  the  ratepayers  resident  in  such  parish  or 
municipality  shall  petition  the  sessions  or  municipal  council,  against  issuing  any  license 
within  such  parish  or  municipality. 

39  Vic,  cap.  32,  sec.  2,  provides  that  the  number  of  licenses  to  be  granted  within 
the  city  of  Fredericton  shall  not  in  any  year  exceed  one  for  each  full  three  hundred  of 
the  population,  according  to  the  clauses  next  preceding  the  granting  of  the  licenses. 

The  Supreme  Court  of  this  province  in  Regina  vs.  the  Justices  of  the  Peace  of  the 
County  of  King's,  (2nd  Pugsley's  Reports,  p.  535)  decided  that  the  provisions  of  34 
Vic,  cap.  6,  sec.  1.  are  void,  as  being  beyond  the  powers  of  the  legislature. 

The  second  mentioned  Act  (39  Vic,  cap.  32)  has  been  left  to  its  operation  by  his 
Excellency  the  Governor  General  in  Council. 

By  section  52  of  the  Supreme  and  Exchequer  Court  of  Canada  Act  it  is  enacted,  that 
the  Governor  General  in  Council  may  refer  to  the  Supreme  Court  of  Canada  for  hearing 
or  consideration,  any  matter  whatsoever  as  he  may  think  fit,  and  the  court  shall  there- 
upon hear  and  consider  the  same,  and  certify  their  opinion  thereon  to  the  Governor  in 
Council. 

Application  might  be  made  to  his  Excellency  the  Governor  General  in  Council, 
that  his  Excellency  might  be  pleased  to  refer  to  the  Supreme  Court  of  Canada  the 
question  of  the  validity  of  the  above  recited  clauses  of  34  Vic,  cap.  6,  and  39  Vic, 
cap.  32. 

In  the  event  of  such  reference  being  made,  this  government  would  be  prepared  to 
assume  any  expense  attending  the  reference. 

In  case  his  Excellency  the  Governor  General  in  Council  should  not  be  pleased  to 
make  such  reference,  the  question  raised  by  the  said  Act  might  be  submitted  to  the 
Supreme  Court  of  the  province,  upon  a  special  case,  with  a  view  to  their  ultimate 
determination  «.n  appeal  by  the  Supreme  Court  of  Canada,  but  inasmuch  as  the  second 
section  of  the  Act  39  Vic,  cap.  32,  does  not  come  into  operation  until  1st  May,  A.D. 
1878,  it  is  conceived  that  the  Supreme  Court  of  this  province  would  decline  to  entertain 
at  the  present  any  question  touching  the  validity  of  such  Act. 

After  the  coming  into  force  of  the  2nd  section,  39  Vic,  cap.  32,  the  course  above 
proposed  might  be  pursued. 

G.  E.  KING, 

A  ttorney-Ge-neral . 


Report  of  the  Hon.   the  Minister  of  JuUice. 

Department  op  Justice,  Ottawa,  29th  January,  1877. 

Upon  the  despatch  of  the  Lieutenant-Governor  of  New  Brunswick,  of  the  16th 
January,  1877,  inclosing,  in  compliance  with  the  request  of  a  committee  of  his  council, 
a  copy  of  the  Attorney-General's  report  with  reference  to  certain  Acts  affecting  liquor 
licenses,  I  beg  to  report  as  follows  : — 

No  Order  in  Council  approving  of  the  report  of  the  Attorney-General  has  been 
communicated  to  his  Excellency,  but  it  may  perhaps  be  assumed  from  the  letter  of  the 
Lieutenant-Governor,  that  such  an  order  has  been  made,  and  that  in  effect  the  govern- 
ment of  New  Brunswick  has  requested  compli  -nee  with  the  suggestion  of  the  attorney- 
general.  The  report  refers  U)  a  resolution  passed  by  the  House  of  Assembly  of  New 
Brunswick,  that  it  is  desirable  that  the  local  government  should  take  the  necessary 
steps  to  ascertain  the  powers  of  the  legislature  as  to  the  granting  or  withholding  of 
license  to  sell  liquor,  and  suggests  that  in  order  to  give  effect  to  this  resolution,  the 
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uestion  of  the  validity  of  certain  sections  of  two  provincial  Acts  should  be  referred  to 
the  Supreme  Court  of  Canada. 

The  Attorney-General  points  out,  that  in  case  such  reference .  be  not  made,  the 
questions  raised  by  the  Acts  may  be  submitted  to  the  Supreme  Court  of  the  province 
by  a  special  case,  with  a  view  to  their  ultimate  determination  on  appeal  by  the  Supreme 
Court  of  Canada. 

This  course,  however,  he  states,  cannot  be  taken  with  reference  to  one  of  the  Acts 
until  the  1st  May  next,  the  time  at  which  it  is  provided  the  Act  shall  come  into  force. 

The  alternative  suggestion  of  the  Attorney-General  shows  that  it  is  not  merely 
possible,  but  also  easy,  to  bring  the  questions  referred  to  before  the  consideration  of  the 
Supreme  Court  of  Canada  in  its  judicial  capacity,  by  proceedings  begun  in  the  provin- 
cial court. 

There  is,  therefore,  obviously  no  absolute  necessity  for  resorting  to  the  plan  which 
he  proposes. 

It  may  be  laid  down  as  a  general  rule  that  the  power  of  reference  to  the  Supreme 
Court  by  the  Governor  General  in  Council  should  not  be  exercised  in  matters  which 
may,  in  the  ordinary  course  of  things,  be  brought  judicially  before  that  tribunal. 

The  opinion  of  the  Supreme  Court  on  such  a  reference  would  be  given  without  the 
advantage  of  hearing  argument.  Such  a  disposition  of  an  important  and  difficult  ques- 
tion could  hardly  be  regarded  as  satisfactory  by  the  parties,  while  it  would  be  unfair  to 
the  judges,  who  might,  in  the  event  of  the  question  coming  judicially  before  them,  be 
embarrassed  by  their  previous  action. 

On  the  whole,  I  recommend  that  the  Lieutenant-Governor  should  be  informed  that, 
with  every  desire  to  meet  the  views  of  his  government,  it  is  thought,'  for  the  reasons  I 
have  assigned,  to  be  inexpedient  to  make  the  proposed  reference. 

EDWARD  BLAKE, 

Minister  of  Justice. 

Xote.—Xo  Order  in  Council  a2)pears  to  have  been  passed  upon  the  above  Report. 
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NEW  BRUNSWICK,  40th  VICTORIA,  1877. 

3rd  Session — 23rd  General  Assembly. 

Report  of  the  Hon.  the  Minister  of  Justice,  aj^proved  by  His  Excellency  the  Governor  General 
in  Council  on  the  22nd  February,  1878. 

Department  of  Justice,  Ottawa,  22nd  December,  1877. 

Upon  the  Acts  of  the  general  assembly  of  the  province  of  New  Brunswick,  passed 
in  the  fortieth  year  of  Her  Majesty's  reign,  A.  D.  1877, — received  by  the  Secretary  of 
State,  on  19th  May,  1877, — I  beg  to  report : — 

To  the  Acts,  chapters  1  and  2,  4  to  9,  1 2,  13  to  24,  26,  28,  30  to  37,  39  to  49,  there 
appears  to  be  no  objection,  and  I  recommend  that  they  be  left  to  their  operation. 

Cap.     3. — "  An  Act  relating  to  Municipalities." 

Section  17  provides  that  each  candidate  for  the  office  of  councillor  shall,  before 
being  considered  as  properly  nominated,  make  a  certain  declaration  in  writing,  and  goes 
on  to  provide  that  any  person  wilfully  making  a  false  declaration,  or  a  declaration  that 
he  does  not  know  to  be  true,  shall  be  liable  to  a  penalty  not  exceeding  one  hundred 
dollars. 

This  appears  to  entrench  on  the  criminal  law  relating  to  perjury,  and  thus  to  be 
beyond  the  legislative  authority  of  the  general  assembly. 

The  Act  respecting  pei'jury,  namely,  32  and  33  Vic.  (1869),  cap.  23,  appears  to 
make  full  provision  for  the  punishment  of  a  person  making  a  false  declaration  in  such 
a  case. 

Section  90.  The  word  "  offence"  is  used  in  this  section  as  describing  a  breach  of 
the  provisions  of  the  section.  It  has  been  pointed  out  on  previous  occasions  that  this 
word  is  objectionable  in  describing  a  breach  of  provincial  law,  and  the  governments  of 
several  provinces  have  been  requested  to  avoid,  in  local  legislation,  the  use  of  this 
word  for  such  purposes. 

I  recommend  that  the  attention  of  the  Lieutenant  Governor  be  called  to  these 
remarks. 

Section  92  provides  that  "  every  county  or  parish  officer,  whether  in  office  at  the 
time  the  requisition  is  made  or  not,  shall,  when  required  by  the  county  council,  render 
full,  true  and  and  detailed  accounts  of  all  moneys  received  and  paid  by  him  under  the 
orders  of  the  council,  or  by  the  authority  of  any  Act  of  asseujbly,  or  otherwise  by  virtue 
of  his  office,  and  shall,  in  like  manner,  whenever  ordered,  pay  over  any  sum  or  sums  of 
money  which,  by  such  accounts,  shall  appear  to  be  due  by  such  officer,  and  to  have  come 
to  his  hands  as  such  officer  as  aforesaid,  to  such  person  or  persons  as  the  council  in  such 
order  may  appoint  to  receive  the  same ;  and,  in  case  of  disobedience  of  any  such  order, 
or  of  any  other  order  of  the  council,  lawfully  made,  or  if  the  same  shall  not  be  attended 
to  within  ten  days  after  the  service  of  such  order,  it  shall  and  may  be  lawful  for 
any  council  to  cause  such  disobedient  or  refractory  officer,  by  warrant,  to  be  brought 
Wfore  the  council,  and  if  such  disobedience  or  improper  conduct  be  persisted  in,  then 
or  at  any  time  afterwards,  to  commit  such  officer  to  the  common  jail,  without  bail, 
until  such  order  or  orders  of  the  council  shall  be  complied  with,  and  such  proceedings 
t)f  the  council  againt  the  said  officer  shall  not  in  any  case  relieve  his  sureties  from 
liability  on  any  bonds  entered  into  by  them." 

Section  93  provides  that  in  case  the  officer  against  whom  the  warrant  is  issued,  be 
brought  before  the  council,  in  consequence  of  their  not  being  in  session  at  the  time  of 
the  execution  of  such  warrant,  such  officer  may  be  taken  before  a  justice  of  the  peace, 
and  may  enter  into  a  recognizance  with  two  sureties,  and  in  such  amount  as  the  justice 
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may  detennine,  not  less  than  four  nor  more  than  eight  hundred  dollars,  to  appear  at 
the  next  neeting  of  the  council  and  abide  the  order  of  the  council,  and  in  default  of 
such  recognizance  being  given,  the  justice  shall  commit  such  officer  to  the  county  jail, 
there  to  remain  until  the  sitting  of  the  next  council  meeting,  unless  such  recognizance  be 
sooner  given. 

Section  94  provides  that  upon  any  person  being  brought  before  the  council  by 
virtue  of  a  warrant  issued  under  the  provisions  of  the  Act,  the  council  may,  instead  of 
committing  such  person  to  jail  pending  an  investigation,  take  from  him  a  recognizance 
with  sureties,  to  appear  at  any  meeting  of  the  council  to  be  named,  and  abide  the  order 
of  such  council,  and  section  95  provides  that  if  the  council  shall  make  an  order  for  the 
payment  by  any  officer,  of  any  sums  found  to  have  been  unlawfully  applied  or  re'>.ained 
by  him  (which  order  the  council  is  hereby  empowered  to  make)  and  such  order  be  not 
complied  with,  the  council  may,  instead  of  committing  such  person  to  jail,  make  an 
ordei-  to  the  sheriff  or  constable,  directing  him  to  levy  of  the  goods  and  chattels  which 
(the  officer)  was  ordered  to  pay,  and  in  default  of  goods  and  chattels  whereon  to  levy 
such  sum,  to  take  the  person  and  deliver  him  to  the  keeper  of  the  jail  of  the  county, 
there  to  be  kept  safely  until  payment  is  made  in  full  of  the  said  amount  and  costs,  or 
until  discharged  by  order  of  the  couiicil. 

The  provisions  appear  to  me  very  objectionable,  and  such  as  should  not  be  left  to 
their  opei-ation. 

Among  other  objections  which  may  properly  be  made  to  them  are  the  following : — 

1.  If  the  ciri  umstances  connected  with  the  non-payment  of  the  money,  or  with  the 
■disol)edience  to  the  orders  of  the  council  be  such  as  to  make  the  defaulting  or  dis- 
obedient officer  criminally  liable,  his  punishment  is  already  provided  for  by  the  criminal 
law.  The  Larceny  Act,  32-33  Vic.  (1869),  chap.  21,  would  probably  cover  the  case, 
and  in  this  respect  the  pi"ovisions  of  the  sections  referred  to  seem  to  entrench  upon  the 
criminal  law. 

2.  A  very  exceptional  mode  of  determining  the  liability  of  the  officer,  and  of  realiz- 
ing any  amount  due  by  him  is  pointed  out,  and  the  ordinary  courts  of  justice  established 
for  determining  the  civil  and  criminal  liability  of  the  subject,  are  entirely  disregarded, 
the  proceedings  of  the  council  apparently  not  even  being  subject  to  appeal,  or  to  be 
reviewed  by  any  of  the  courts  of  justice,  although  by  the  order  of  the  council,  the 
liberty  of  the  subject  may  be  interfered  with,  and  the  disobedient  or  refractory  officer 
imprisoned  indefinitely,  without  being  allowed  even  the  opportunity  of  giving  bail. 

3.  That  the  tribunal  thus  estal)lished,  and  to  which  such  arbitrary  powers  are 
intrusted,  and  which  is  to  be  the  judge  to  pronounce  upon  the  extent  of  the  liability,  is 
composed  of  the  persons  most  interested  in  the  subject-matter  upon  which  the  decision 
is  to  be  given.     The  council  is  in  effect  made  sole  judge  in  its  own  case. 

I  recommend  that  the  attention  of  the  Lieutenant  Governor  be  called  to  these 
provisions,  with  a  request  that  his  government  may,  at  the  next  session,  before  the 
time  expires  within  which  the  Act  must  be  disallowed,  promote  legislation  to  amend  or 
repeal  them. 

Section  96  gives  the  council  power  to  make  by-laws  on  certain  subjects.  Among 
others  (subsection  18)  "  For  the  ticcupation  and  grazing  of  marshes,  sand  bars,  beaches 
and  other  low  lands  and  islands,  and  the  erection  of  water  and  other  fences  and  gates 
thereon,  and  for  determining  what  creeks,  lakes,  swamps,  rivers,  arms  of  the  .sea  and 
fences  shall  be  deemed  lawful  inclosures  for  the  same." 

Suksection  24. — "  For  the  regulation  and  management  of  booms  for  holding  timber, 
logs  and  other  lumber,  and  for  the  driving  of  timber  and  logs  ;  for  fixing  the  table  of 
tolls  for  boomage,  with  the  lien  of  the  boom  master  therefor,  and  prescribing  the  mode 
of  recovering,  and  right  of  disposinsr  of  the  lumber  of  any  person  for  which  such  boomage 
may  be  charged  in  default  of  payment,  not  interfering  with  any  corpoi'ation  or  person 
empowered  by  the  law  to  establish  a  boom." 

Subsection  32. — "  For  regulating  the  assizes  of  '  bread.'  " 

Subsection  33.  —  "For  preserving  the  banks  of  rivers." 

Subsection  39. — "  For  further  regulating  the  measurement  of  boards,  shingles, 
lathwood  and  other  lumber,  cordwood  and  other  fuel." 
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Subsection  44. — "For  regulating  the  discharging  and  depositing  of  ballast." 

The  97th  section  declares  that  no  such  laws  shall  be  of  any  force,  so  far  as  they  are 
repugnant  to  any  laws,  or  beyond  the  authority  or  power  which  can  be  given  by  the 
legislature  of  the  province. 

This  limitation  upon  the  power  of  passing  by-laws  renders  it  less  difficult  to  leave 
the  18th,  24th,  33rd  and  44th  subsections  above  mentioned  to  their  operation,  and 
although  those  subsections  seem  to  some  extent  to  entrench  upon  subjects  over  which 
the  Parliament  of  Canada  h-'s  exclusive  legislative  authority,  yet  in  view  of  the 
restriction  contained  in  the  97th  clause,  no  inconvenience  is  likely  to  arise  from  their 
provisions. 

The  32nd  and  39th  subsections  appear,  howe^  er,  to  entrench  upon  the  subject  of 
weights  and  measures,  upon  which,  by  the  Confederation  Act,  the  Parliament  of  Canada 
alone  can  legislate. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  these 
remarks. 

Chap.  10. — "An  Act  in  further  amendment  of  the  Act,  intituled :  '  An  Act  to 
amend  and  consolidate  the  Laws  to  regulate  the  sale  of  Spirituous  Liquors.' " 

The  extent  of  the  right  of  the  local  legislatures  to  deal  with  this  subject  is  now 
under  the  consideration  of  the  courts,  and,  following  the  practice  adopted  in  reference 
to  other  similar  Acts,  T  recommend  that  the  Act  be  left  to  its  operation. 

Chap.  11. — "An  Act  relating  to  Fences,  Trespasses  and  Pounds." 

Section  7  makes  use  of  the  word  "offence."  I  call  attention  to  the  remarks  above 
made  as  to  the  use  of  this  word. 

The  Act,  however,  may  be  left  to  its  operation. 

Cap.  25. — "  An  Act  to  regulate  the  sale  of  Spirituous  Liquors  in  the  Parish  of 
Lancaster,  Simonds  and  Saint  Martin's,  in  the  City  and  County  of  Saint  John." 

I  refer  to  the  remarks  on  cap.  10  as  to  the  extent  of  the  right  of  local  legisla- 
tures to  deal  with  this  subject. 

Section  19  provides  that  no  dealer  or  tavern  keeper  shall  permit  any  apprentice  to 
any  profession  or  trade,  or  any  person  under  the  age  of  sixteen  years,  or  any  Indian,  or 
any  noted  vagrant,  to  sit  or  remain  drinking  in  his  house  or  on  his  premises,  nor  shall 
he  sell  or  give,  or  suffer  to  l)e  sold  or  given,  any  spirituous  liquors  whatever  to  any  such 
person,  S:c.,  &c. 

Section  28  provides  that  whoever  shall  be  convicted  of  any  violation  or  breach  of 
any  of  the  provisions  of  the  Act,  an  1  for  which  no  special  penalty  is  provided,  shall  be 
liable,  on  the  first  conviction,  to  a  penalty  of  not  less  than  ten  nor  more  than  twenty 
dollars,  and  on  every  succeeding  conviction  of  the  same  violation  or  breach,  a  penalty 
of  not  less  than  twenty,  nor  more  than  forty  dollars. 

By  the  37th  section,  penalties  where  recovered  shall  be  paid  into  the  county 
treasurer  of  St.  John,  and  by  him  placed  to  the  credit  of  the  liquor  license  fund  of  the 
parish  in  which  the  oflfence  was  committed,  any  law  or  statute  to  the  contrary  notwith- 
standing. 

Among  the  subjects  reserved  for  the  exclusive  legislative  authority  of  the  Parlia- 
ment of  Canada  is  that  of  Indians. 

I  refer  to  the  report  of  the  Minister  of  Justice,  dated  20th  October,  1876,  upon  the 
statutes  of  the  legislature  of  Prince  Edward  Island.  In  dealing  with  the  16th  section 
of  cap.  2  of  those  statutes,  which  provided  that  no  liquor  should  be  sold,  or  given  by 
any  per.son  or  to  any  Indian,  without  a  certificate  from  the  clergyman  or  medical  man, 
under  a  penalty  of  -SIO  for  every  offence,  one-half  of  the  fine  to  be  paid  to  the  informer 
and  the  other  half  to  the  treasurer  of  the  province,  the  following  remarks  were  made  : — 

"  Upon  this  section  the  undersigned  obtained  the  view  of  the  Department  of  the 
Interior,  which  points  out  that  the  provisions  of  the  section  are  in  direct  conflict  with 
those  of  the  Dominion  Act  passed  last  ses.sion,  lx)th  as  regards  the  amount  and  disposi- 
tion of  the  penalty  imposed,  and  that  it  seems  clear  that  local  legislation  either  in 
Prince  Edward  Island  or  elsewhere,  on  matters  relating  to  Indians,  can  hardly  fail  to 
cause  great  practical  incoi.venience  and  confusion,  if  not  (as  in  the  present  case)  actual 
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conflict  of  laws.     Very  full  provision  is  made  by  the  Canadian  Act,  39  Vic,  cap.  18 
(1876),  respecting  Indians  in  the  79th  and  following  sections. 

"It  seems  obvious  that  there  should  not  be  double  legislation  upon  such  a  subject." 

These  remarks  equally  apply  to  the  section  under  consideration. 

I  recommend  that  the  attention  of  the  Lieutenant  Governor  be  called  to  the  section, 
with  a  suggestion  that  it  should  be  amended  to  meet  the  objections  raised,  at  the  next 
session,  and  before  the  time  expires  within  which  the  Act  can  be  disallowed. 

Section  20  is  as  follows : — "  No  dealer  or  tavern  keeper  shall  entice,  harbour  or 
conceal  any  articled  seamen  or  apprentice,  on  any  pretense  whatever,  nor  encourage  or 
permit  or  suff'er  any  riotous  or  disorderly  conduct  or  drunkenness,  or  gambling  of  any 
kind  in  or  about  his  premises." 

The  Dominion  Parliament  has,  in  its  Act  of  1873,  cap.  129,  respecting  the  shipping 
of  seamen,  by  section  104,  legislated  upon  the  subject  of  enticing  and  harbouring  sea- 
men or  apprentices,  and  although  I  do  not  recommend  a  disallowance  of  this  Act  by 
reason  of  the  20th  section,  yet  I  think  it  should  be  pointed  out  that  inconveniences 
may  arise  by  legislation  in  a  province,  upon  a  subject,  in  respect  of  which  the  Parlia- 
ment of  Canada  has  legislated,  and  may  in  future  legislate. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  these 
remarks. 

The  word  "offence"  occurs  in  sections  33  and  41.  I  refer  to  the  remarks  above 
made  with  reference  to  the  use  of  this  word. 

Cap.  27. — "An  Act  to  increase  the  facilities  for  the  collection  of  Small  Debts  in 
the  City  of  Fredericton." 

I  had  occasion,  in  reporting  upon  the  Acts  of  British  Columbia  and  also  of  Ontario, 
to  point  out  the  danger  of  permitting  provincial  legislation,  which  not  only  constitutes 
courts  for  the  administration  of  justice,  but  also  appoints  the  judges  of  those  courts. 

I  desire  here  to  refer  to  those  reports  :  inasmuch,  however,  as  similar  legislation  to 
that  contained  in  this  chapter,  has  been  left  to  its  operation  in  other  provinces,  I  do 
not  recommend  the  disallowance  of  this  Act. 

Cap.  29.—"  An  Act  to  continue  and  amend  an  Act  passed  in  the  sixteenth  year  of 
the  reign  of  Her  Majesty,  intituled  :  '  An  Act  to  incorporate  the  Courtenay  Bay  Bridge 
Company.'  " 

The  Act,  which  this  Act  continues  and  amends,  was  passed  previous  to  Confedera- 
tion, but  it  would  seem  that  the  bridge  for  the  construction  of  which  the  company  was 
incorporated  has  not  yet  been  built,  and  as  the  right  of  the  local  legislature  to  pass 
this  Act  seems  to  depend  upon  whether  or  not  the  water  over  which  the  bridge  is  to 
pass  may  be  required  for  purposes  of  navigation.  I  made  inquiries  'from  the  Depart- 
ment of  Marine  and  Fisheries  as  to  the  navigability  of  the  water  in  question. 

The  Deputy  Minister  of  Marine  and  Fisheries  states  that  there  is  no  navigation  at 
Courtenay  Bay,  that  place  being  all  dry  at  low  water,  except  in  a  small  creek  called 
"Marsh  Creek,"  on  the  banks  of  which  vessels  as  large  as  1,500  tons  burden  are  some- 
times built.  As  provision  is  made  in  the  Act  that  a  sufficient  draw,  or  other  means 
shall  be  placed  and  maintained  in  the  bridge  to  allow  access  to  ships  and  vessels  up  and 
down  the  creek,  he  sees  no  objection  whatever  to  the  continuation  of  the  Act. 

The  10th  section  of  the  Act  now  under  consideration  provides  that  a  plan  and 
fully  detailed  description  of  the  site  and  position  of  the  bridge  and  road  to  be  built, 
including  a  complete  detail  as  to  size  of  draw  to  be  placed  in  the  bridge,  shall  be  for- 
warded to  the  Minister  of  PuVjlic  Works  at  Ottawa,  and  the  site  and  position  so  selected 
shall  be  subject  to  the  approval  of  the  Governor  General  in  Council. 

Under  the  circumstances  the  Act  seems  unobjectionable,  and  I  recommend  that  it 
be  left  to  its  operation. 

Cap.  38. — "  An  Act  to  alter  and  amend  an  Act  intituled  :  '  An  Act  to  incorporate 
the  St.  John  Gas-light  Company,'" 

This  Act  authorizes  the  St.  John  Gas-light  Company  to  lay  a  drain  from  the  works 
of  the  company  into  the  harbour  of  the  city  of  St.  John,  for  the  purpose  of  carrying  off 
the  refuse  water  arising  from  their  gas  works.  This  power,  if  restricted,  might  lead  to 
serious  evils,  but  as  the  Act  provides  that  it  shall  not  be  exercised  unless  with  the  con- 
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sent  and  approval  of  the  common  council  of  the  city  of  St.  John  first  had  and  obtained, 
and  signified  by  a  vote  of  at  least  ten  members  of  the  common  council,  exclusive  of  the 
mayor,  and  unless  upon  the  sanction  of  the  Governor  General  of  Canada  first  had  and 
obtained,  the  Act  may,  I  think,  be  safely  left  to  its  operation. 

Cap.  50. — "  Act  to  provide  for  the  Sewerage  Service  and  Water  Supply  in  the 
Town  of  Portland." 

The  work  "ofience  "  is  made  use  of  in  this  chapter ;  I  refer  to  the  remarks  above 
made  respecting  the  use  of  the  word.  The  Act  appears  otherwise  unobjectionable,  and 
I  recommend  that  it  be  left  to  its  operation. 

Z.  A.  LASH, 

Deputy  Minister  of  Justice. 
I  concur. 

R.  LAFLAMME, 

Minister  of  Justice. 


Lieutenant-Governor  Tilley  to  the  Hon.  the  Secretary  of  State. 

Government  House,  Fredericton,  14th  May,  1878. 

Sir, — I  have  the  honour  to  transmit  to  you,  herewith,  the  report  of  my  late 
Attorney-General,  in  reference  to  the  report  of  the  honourable  the  Minister  of  Justice 
on  the  Acts  of  the  legislature  of  this  province,  passed  in  1877,  40  Vic,  and  which, 
with  the  order  of  his  Excellency  the  Governor  General  in  Council,  was  forwarded  to 
one  from  your  department  on  the  25th  February  last. 

I  have,  &c., 

S.  L.  TILLEY, 

Lieutenant-Governor. 


^Memorandum  for  His  Honour  the  Lieutenant-Governor  upon  the  Report,  dated  22nd 
December,  1877,  front  the  Honourable  the  Minister  of  Justice,  upon  the  Acts  of  the 
General  Assembly  of  this  Province,  passed  in  the  Fortieth  year  of  Her  Majesty's  reign. 

Cap.  3. — "An  Act  relating  to  Municipalities,"  certain  sections  of  which  were  ob- 
jected to,  were  repealed  by  its  incorporation  in  Consolidated  Statutes  under  the  author- 
ity of  Cap.  13  of  Acts  of  1877,  and  now  appears  as  cap.  99  of  the  Consolidated  Statutes. 
The  repeal  is  noted  on  page  1009  of  the  Consolidated  Statutes. 

At  the  late  session  of  the  legislature  so  much  of  section  17,  of  cap.  99,  of  the  Con- 
solidated Statutes;  as  imposes  a  penalty  in  respect  of  a  false  declaration,   was  repealed. 

In  the  Consolidated  Statutes  care  was  taken  to  avoid  the  use  of  the  word  "  offence," 
as  describing  the  breach  of  provincial  law,  and  in  the  instances  in  whicli  the  word  had 
been  inadvertently  used,  in  the  Acts  of  1877,  it  will  be  found  that  in  the  consolidation  of 
such  statutes,  the  word  is  omitted. 

Sections  92,  93,  94  of  cap.  99,  of  the  Consolidated  Statutes,  were  not  repealed,  as 
it  is  conceived  that  while,  perhaps,  they  are  of  doubtful  policy,  they  are  clearly  within 
the  competence  of  the  local  legislatures. 

The  Act  40  Vic,  cap.  3,  in  which  the  above  sections  first  occur,  and  to  which  ob- 
jection was  taken,  is,  however,  repealed,  as  above  stated. 

Subsections  32  and  30,  of  section  96,  of  cap.  99,  of  the  Consolidated  Statutes  (be- 
ing the  sections  corresponding  to  subsections  32  and  39,  of  section  96,  of  cap.  3,  of  the 
Acts  of  1877),  were  also  repealed  at  the  late  session  of  the  legislature. 
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Cap.  25. — "  An  Act  to  regulate  the  sale  of  Spirituous  Liquors  in  the  parishes  of 
Lancaster,  Simonds  and  St.  Martins,  in  the  city  and  county  of  St.  John. 

Sections  19  and  20  (and  also  section  30  of  cap.  105  of  the  Consolidated  Statutes 
which  was  open  to  the  same  objection)  was  also  repealed  at  the  late  session  of  the  leg- 
islature. 

G.  E.  KING, 

Attorney  General. 


Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  22nd  May,  1878. 

Department  of  Justice,  Ottawa,  10th  May,  1878. 

Referring  to  my  report  of  the  22nd  December  last  upon  the  Acts  of  the  General 
Assembly  of  the  province  of  New  Brunswick,  passed  in  the  fortieth  year  of  Her 
Majesty's  reign  (1877),  I  beg  to  report :  — 

That  not  having  received  a  copy  of  the  statutes  of  the  past  session  of  the  province, 
and  the  time  for  the  disallowance  of  the  Acts  of  last  year  expiring  on  the  19th  instant, 
a  communication  was  sent  to  the  Lieutenant-Governor  of  New  Brunswick,  asking  what 
action  had  been  taken  in  reference  to  the  objections  made  to  certain  provisions  (.)f  the- 
statutes  of  1877. 

The  Lieutenant-Governor  states  that  the  objectionable  provisions  of  the  Acts  were 
repealed. 

I  recommend  that  the  various  statutes  in  question  be  left  to  their  operation. 

Z.  A.  LASH, 

I  concur.  Depiity  Minister  of  Justice. 

R.  LAFLAMME, 

Minister  of  Justice. 
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NEW  BRUNSWICK,  41st  VICTORIA,  1877. 

^  4th  Session — 23rd  General  Assembly. 

Report  oj  tlie  Hon.   the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  tlie  25th  September,  1878. 

Department  of  Justice,  Ottawa,  27th  September,  1878. 

I  have  the  hoaour  to  report  upon  the  Acts  passed  by  the  General  Assembly  of  the 
province  of  New  Brunswick,  at  the  special  session,  in  the  months  of  August  and  Sep-, 
tember,  1877. 

This  session  appears  to  have  been  rendered  necessary  by  the  great  fire  at  St.  John, 
in  the  month  of  June  previous. 

The  Acts  passed  are  caps.  1  to  23,  inclusive. 

With  the  exception  of  certain  provisions  of  the  4th  section  of  cap.  8,  which  is  in- 
tituled :  "  An  Act  to  define  and  establish  the  side  lines  of  streets  in  the  city  of  St.- 
John,  and  to  prevent  encroachments  on  the  public  streets,"  all  the  other  Acts  appear 
unobjectionable,  and  I  recommend  that  they  be  left  to  their  operation. 

With  reference  to  the  section  referred  to,  however,  I  would  remark  that  it  appears 
to  entrench  upon  criminal  law,  inasmuch  as  the  section  declares  that  every  erection, 
building,  porch,  stoop,  step,  encumbrance  or  obstruction  whatsoever,  being  upon  any  of 
the  streets  referred  to  in  the  Act,  or  upon,  or  over  the  side  line  of  any  of  the  streets,  is 
to  be,  and  upon  the  passing  of  the  Act,  is  to  become,  a  public  nuisance. 

Although  it  is  within  the  competence  of  the  local  legislature  to  define  the  sides 
and  limits  of  a  public  street  in  the  province,  yet  it  seems  clear  that  it  is  not  within  their 
competence  to  declare  that  an  encroachment  upon  that  street  is  to  be  a  public  nuisance. 

It  is  laid  down,  that  there  can  be  no  doubt,  "  that  any  contracting  or  narrowing  of 
a  public  highway  is  a  nuisance,"  and  that  "  an  obstruction  in  any  part  is  the  subject  of 
indictment."     (Russell,  on  Crimes,  Book  2,  cap.  30,  section  2.) 

It  is  clear  that  a  public  nuisance  is  properly  punishable  by  indictment,  and  is  not 
the  subject  of  a  civil  action  unless  the  person  suing  civilly  has  sustained  some  extra- 
ordinary damage  by  it,  beyond  that  sustained  by  the  rest  of  the  public. 

I  do  not  propose  to  recommend  the  disallowance  of  this  Act  on  account  of  the  pro- 
vision referred  to,  but  as  it  is  desirable  that  all  provisions  of  provincial  statutes  should 
be  within  the  competence  of  the  provincial  legislature,  I  recommend  that  the  attention 
of  the  Lieutenant-Governor  be  called  to  these  remarks  with  the  suggestion  that  at  the 
next  session,  his  government  should  promote  the  necessary  legislation  to  repeal  the  ob- 
jectionable parts  of  the  section,  and  that  the  words  "made  a  public  nuisance  by  this 
Act,"  contained  in  the  5th  section,  sh  luld  be  struck  out,  and  other  suitable  words  in- 
.serted. 

It  will  be  seen  that,  even  if  no  provision  be  made  declaring  the  obstruction  a  nui- 
sance, it  would  be,  by  common  law,  a  nuisance  and  so  indictable. 

Z.  A.  LASH, 
I  concur.  Deputy  Minister  of  Justice. 

R.  LAFLAMME, 

Minister  of  Justice, 


\ 
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NEW  BEUNSWICK,  41st  VICTORIA,  1878. 

5tii  Session — 23rd  General  Assembly. 

Lieutenant  Governor  TUley  to  the  Hon.  the  Secretary  of  State. 

Government  House,  Fredericton,  4th  May,  1878. 

Sir, — [  have  the  honour  to  transmit  to  you  herewith,  in  advance  of  the  general 
Acts  passed  at  the  last  session  of  the  legislature  of  this  province,  a  manuscript  copy  of 
an  Act  intituled  :  "  An  Act  to  incorporate  the  St.  John  and  Maine  Railway  Company, 
cap.  92." . 

I  do  this  at  the  request  of  the  representative  of  the  bondholders  of  **  The  European 
and  North  American  Railway "  westward,  as  that  railway  is  soon  to  be  sold  under  a 
foreclosure  of  mortgage,  and  the  bondholders  who  are  likely  to  be  the  purchasers,  natu- 
rally desire  that  the  question  of  the  constitutionallity  of  the  recent  legislation  should  be 
settled.  Mr.  Murray  Kay,  the  representative  of  the  bondholders,  is  now  on  his  way  to 
Ottawa  to  confer  with  the  honourable  the  Minister  of  Justice. 

The  following  is  a  copy  of  the  Attorney  General's  certificate  on  the  Acts,  and  which 
refers  to  the  Act  above  alluded  to. 

"  I  certify  that  these  xVots  are  within  the  competency  of  the  legislature  of  the  pro- 
vince. The  title  of  the  bill  intituled  :  "  An  Act  to  incorporate  the  St.  John  and  Maine 
Railway  Company  "  is  objectionable,  as  seeming  to  show  that  the  line  of  railway  extends 
beyond  the  limits  of  the  province,  but  on  the  whole  I  am  of  opinion  that  the  Act  is  a 
proper  one  to  be  assented  to. 

"  G.  E.  King. 

"April  18th,  1878."  I  have,  &c., 

S.  L.  TILLEY, 

Lieutenant  Governor. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  2nd  July,  1878. 

Department  of  Justice,  Ottawa,  20th  June,  1878. 

I  have  the  honour  to  report  upon  an  Act  passed  by  the  Legislative  Assembly  of 
the  province  of  New  Brunswick  at  it3  last  session  (assented  to  on  18th  April,  1878) 
intituled  :  "  An  Act  to  incorporate  the  St.  John  and  Maine  Railway  Company  "  which 
Act  was  transmitted  by  the  Lieutenant-Governor  in  advance  of  the  general  Acts  of  the 
session,  in  order  that  the  same  might  be  considered  at  an  early  day.  Having  carefully 
examined  the  Act,  and  having  considered,  in  connection  therewith,  the  Act  of  the  pro- 
vince of  New  Brunswick  before  Confederation,  passed  in  the  year  1864,  cap.  43,  and 
intituled:  "An  Act  to  incorporate  the  European  and  North  American  Railway  Com- 
pany for  extension  from  St.  John  westward,"  and  the  Act  of  the  parliament  of  Canada 
passed  in  the  year  1875,  cap.  71,  I  am  of  opinion  that  it  is  a  proper  Act  to  leave  to  its 
operation,  and  I  recommend  accordingly.  The  title  is  somewhat  objectionable,  as  indi- 
cating that  the  railway  may  extend  beyond  the  province,  and  into  the  state  of  Maine  ; 

R. 
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as  a  matter  of  fact,  however,  the  line  is  to  be  within  the  province,  and  as  the  title  of  the 
company  is  a  convenient  one,  as  indicating  the  two  termini  of  the  line,  the  power  of 
disallowance  should  not,  I  think,  be  exercised  on  this  account  merely. 

Z.  A.  LASH, 
I  concur.  Deputy  Minister  of  Justice. 

R.  W.  SCOTT, 

Acting  Minister  of  Justice. 


Report  of  the  Honourable  the  Minister  of  Justice^  approved  hy  His  Excellency  the 
Governor  General  in  Council,  on  the  •28th  October,  1879. 

Department  of  Justice,  Ottawa,  22nd  October,  1879. 

I  have  the  honour  to  report  upon  the  Acts  passed  by  the  legislature  of  New 
Brunswick  in  the  month  of  April,  1878,  received  by  this  government  on  the  22nd  day 
of  March,  1879,  as  follows  : — 

Cap.  47. — "An  Act  in  addition  to  cap.  105  of  the  Consolidated  Statutes,  of 
Licenses  for  sale  of  Spirituous  Liquors  and  to  repeal  certain  sections  of  the  Act  40th 
Vic,  cap.  25." 

Cap.  48. — "An  Act  in  addition  to  an  Act  entitled  :  '  An  Act  relating  to  Licenses 
in  the  city  of  Saint  John,'  being  in  addition  to  and  amendment  of  an  Act  to  regulate 
the  sale  of  Spirituous  Liquors  in  the  city  and  county  of  Saint  John." 

Cap.  49. — "An  Act  in  leference  to  the  ?ale  of  Spirituous  Liquors  within  the  town 
of  Moncton." 

As  these  Acts  deal  with  licenses  for  the  sale  of  spirituous  liquors,  and  as  the  ques- 
tion as  to  how  far  such  legislation  is  an  interference  with  the  regulation  of  trade  and 
commerce  is  still  undecided,  I  think  it  proper,  in  recommending  that  the  Acts  be  left  to 
their  operation,  to  refer  merely  to  the  doubt  which  exists  upon  the  subject. 

As  to  chapters  24  to  46,  and  50  to  113,  I  recommend  that  these  Acts  be  left  to 
their  operation. 

Z.  A.  LASH, 

Deputy  Minister  of  Ju.^tice. 
I  concur. 

J  AS.  McDonald, 

Minister  of  Justice. 


R. 
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NEW   BRUNSWICK,  42nd  VICTORIA,  1879.     ' 

IsT  Session,  24th  General  Assembly. 
Mr.  Jno.  Jos.  Fraser  to  Minister  of  Justice. 

Fredericton,  28th  April,  1879. 

Sir, — At  the  last  session  of  the  New  Brunswick  legislature  there  was  passed,  inter 
alia,  "  an  Act  relating  to  the  Supreme  Court,"  and  "  an  Act  to  faciliate  the  transac- 
tion of  the  business  of  the  Supreme  Court." 

These  Acts  have  been  transmitted  to  the  Hon.  the  Secretary  of  State  at  Ottawa, 
together  with  a  copy  of  an  order,  passed  by  his  Honour  the  Lieutenant  Governor  in 
council,  requesting  that  the  Dominion  government  would  cause  provision  to  be  made 
for  the  salary  of  the  judge  in  equity,  to  be  appointed  on  the  coming  into  force  of  the 
first-mentioned  Act. 

In  view  of  the  legislation  thus  had,  it  may  be  proper  that  I  should  bring  under 
your  notice,  the  state  of  matters  which  rendered  such  legislation  necessary. 

Up  to  the  year  1872,  although  the  business  of  the  Supreme  Court,  en  banc,  was 
slightly  in  arrear,  yet  no  serious  inconvenience  was  thereby  caused  to  suitors,  but  in 
that  year,  quite  a  block  commenced,  which  has  since  been  constantly  on  the  increase, 
and  for  the  last  two  years,  it  has  been  felt  that  some  measures  of  relief  must  be  obtained, 
and  the  manifest  injustice  to  suitors,  which  had  become  matters  of  serious  and  just 
complaint,  be  removed  if  possible. 

The  judges  sitting  during  the  four  terms  of  Hilary,  Easter,  Trinity  and  Michael- 
mas, have,  during  the  last  few  years,  occupied  fully  three  weeks  for  each  term.  There 
are  also  eleven  monthly  sittings  in  equity,  held  at  Fredericton,  generally  occupying 
from  one  to  two  weeks  each  for  hearings  in  equity,  besides  which  the  equity  side  of  the 
Supreme  Coui't  is  always  open  for  the  transaction  of  other  equity  business. 

Of  the  twenty -six  circuit  courts  held  each  year  in  the  various  counties  of  the 
province,  no  less  than  five  of  these  circuits  are  held  in  St.  John,  and  the  number  of 
days  of  circuit  sittings,  in  St.  John,  has,  for  some  years  past,  averaged  about  one 
hundred  days  in  the  year,  notwithstanding  which  there  are  large  arrears  of  entries  on 
the  St.  John  dockets. 

Looking  at  the  above  as  well  as  at  the  other  business  which  the  judges  are  called 
upon  to  perform  at  chambers  ;  also,  the  matter  of  election  petitions  and  otherwise,  it 
may  readily  be  admitted  that  it  is  from  the  vast  amount  of  labour  to  be  done,  and  not 
from  any  want  of  full  attention  to  the  diligent  discharge  of  their  duty  on  the  part  of  the 
judges,  that  the  present  state  of  matters  exist. 

A  remedy  for  this  condition  of  the  court  business,  has  for  a  year  or  so  past,  been 
much  discussed  by  the  members  of  the  bar,  and  by  the  barristers'  society,  and  com- 
mittees have  been  appointed  to  confer  with  the  local  government  on  the  subject. 

This  led  to  the  drafting  of  a  bill  prior  to  the  session  of  1878,  one  of  the  provisions 
of  which  bill  was  the  creation  of  an  additional  judge,  but,  owing  to  various  circum- 
stances, the  measure  was  not  matured  so  as  to  ask  the  legislature  for  its  then  enactment. 
The  necessity  for  some  action  was,  however,  fully  conceded,  and  it  was  generally  under- 
stood that  another  session  of  the  legislature  should  not  be  allowed  to  pass  without  some 
action  being  taken. 

During  the  last  summer,  the  whole  subject  of  the  state  of  business  in  the  Supreme 
Court  was  carefully  considered  by  the  government,  and  at  Hilary  term  last,  and  before 
the  opening  of  the  late  session  of  the  legislature,  a  committee  of  the  barristers'  society 
was  appointed  again  to  consider  the  whole  question,  which  committee  made  full  reports 
that  were  discussed  at  length  by  the  society,  and  resolutions  were  adopted  favouring  the 
46 
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appointment  of  an  additional  Judge,  and  approving  of  a  proposal  to  have  the  court  sit 
in  two  divisions  as  the  only  means  of  bringing  up  the  arrears  of  business,  and  preventing 

any  future  block.  ,  . ,  ,    i.        i 

The  reports  of  the  committee,  with  the  resolutions,  were  laid  before  the  government 
foi'' their  consideration.  ,     ,   . 

Bills,  of  which  the  present  Acts  are  copies,  where  then  prepared,  embodying  such 
suggestions  of  the  barristers'  society,  and  members  of  the  bar,  as  were  thought  would 
be'^nost  likely  to  aflFord  the  best  means  to  advance  the  administration  of  justice  in  the 
supreme  court.  ,  ,  ,      . 

It  was  found  that  the  court  at  the  then  Hilary  term  would  commence  with  business 
which  was  entered  for  argument  in  the  Hilary  term  previous,  and  which  business,  if 
there  had  been  no  arrearages,  ought  to,  and  would  have  been  then  heard  and  disposed  of. 
In  addition  to  which,  from  the  great  pressure  upon  the  time  of  the  judges,  and  from 
their  desire  to  reduce  the  number  of  unheard  causes  standing  upon  the  docket,  the  court 
were  obliged  to  hold,   term  after  term,  the  preparation  of  judgments  in  causes  which 

had  been  heard. 

Besides  this,  in  important  equity  causes,  for  the  same  reasons,  the  delivery  of  judg- 
ments was  unavoidably  withheld  for  a  very  great  length  of  time,  to  the  serious  preju- 
dice of  suitors. 

By  the  creation,  as  proposed,  of  a  judge  in  equity,  who  should  also  be  a  judge  of 
the  Supreme  Court,  but  not  required  to  attend  circuits,  and  whose  peculiar  duty  it 
would  be  to  attend  to  equity  causes,  the  business  in  equity  can  be  more  promptly  and 
efficiently  attended  to,  and  the  practice  of  the  court  become  more  unifom  and  certain, 
than  was  found  to  be  the  case  when  the  several  judges  took  the  equity  sittings  alter- 
nately, and  the  addition  of  this  judge  also  makes  practicable  divisional  sitting  of  the 
supreme  court,  for  the  disposition  of  the  business  en  banc,  thus  enabling  the  court  to 
overtake  the  arrearages,  and  be  the  means  of  preventing  the  recurrence  of  any  future 
undue  accumulation  of  business. 

I  may  add  that  both  Acts,  before  their  introduction  into  the  Assembly,  were  sub- 
mitted to  the  chief  justice,  and  some  other  of  the  judges,  who  approved  both  measures, 
and  expressed  a  strong  opinion  that  they  would  effect  the  object  sought  to  be  attained, 

I  have,  &c., 

JNO.  JAS.  FRASER. 

Mr.  D.  L.  Hannington  to  Governor  General's  Secretary. 

Dorchester,  N.B.,  8th  July,  1879. 

Dear  Sir, — On  behalf  of  E.  P.  Turner,  of  Harvey,  in  Albert  Co.,  N.B.,  I  now 
forward  you,  for  his  Excellency  the  Governor  General's  approval,  a  petition  against  an 
Act  of  our  legislature,  passed  last  session. 

You  will  please  bring  the  matter  before  his  Excellency  that  it  may  receive  consi- 
deration, as  it  is  a  very  important  matter  to  Mr.  Turner,  and  oppressive  legislation 
against  him. 

I  remain,  &c., 

D.  L.  HANNINGTON. 

Petition  of  Mr.  E.  P.  Turner. 

To  His  E.rcellency  Sir  John  Douglas  Campbell  (commonly  called  the  Marquis  of  Lome), 
Knight,  and  Governor  General  of  Canada. 

The  petition  of  Elisha  P.  Turner,  of  Harvey,  in  the  county  of  Albert,  in  the  pro- 
vince of  New  Brunswick,  humbly  showeth  : — 

1.  That  in  or  alx)ut  the  year  1861  an  assessment  was  professedly  made  by  Michael 
Keever  and  others  as  commissioners,  German  Town  Lake  District,  in  the  said  county  of 
Albert,  by  which  an  account  of  about  $1,200  was  ordered  to  be  paid  by  myself,  and 
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your  petitioner  being  dissatisfied  therewith,  took  the  usual  proceedings  in  the  Supreme 
Court  of  this  province,  to  have  said  assessment  set  aside  and  quashed,  .which,  after  long 
argument,  was  done  by  a  judgment  of  said  court  re  Regina  vs.  the  Commissioners  of 
German  Town  Lake  District,  published  in  the  1st  vol.  of  Hanney's  Report  (to  which 
your  petitioner  would  beg  leave  to  refer^,  on  the  ground,  among  others,  that  the  said 
commissioners  were  and  had  acted  in  said  assessment  and  work,  as  judges  in  a  matter 
in  which  they  were  personally  and  pecuniarily  interested. 

2.  That  afterwards  the  said  Michael  Keever,  and  others  interested  in  said  assess- 
ment, applied  to  the  legislature  of  the  province,  from  time  to  time,  to  legalize  the  same, 
in  which  they  failed. 

3.  That  in  the  year  1873,  36th  Vic,  cap.  79,  an  Act  of  the  legislature  of  this  pro- 
vince was  passed,  authorizing  the  appointment  of  commissioners  to  ascertain,  fix  and 
determine  the  amount  due  or  to  be  paid  by  the  oVners  of  said  district  (and  your  petitioner 
would  refer  your  Honour  to  said  Act),  and  section  2nd  thereof  provides  that  the  said 
commissioners  shall,  in  such  assessment,  have  due  regard  (among  other  things)  and 
"  take  into  consideration  and  allow  such  amount  for  improvements  at  any  one  time 
therefor,  made  by  any  proprietor  or  owner  of  land  in  said  district,  for  any  labour  or 
money  he  may  have  expended  in  cutting,  making,  repairing  and  maintaining  any 
canal  or  dyke  made  in  said  district,  and  for  any  legal,  taxable  costs  incurred  by  any 
commissioner  or  proprietor,  by  litigation  in  reference  to  said  district,  as  they  may  con- 
sider just  and  reasonable." 

4.  That  your  petitioner  had  long  before  constructed,  and  thus  had  a  canal  and  other 
very  expensive  works  amounting  to  the  cost  of  several  thousand  dollars  in  said  lands, 
and  of  benefit  to  others  besides  himself,  and  had  also  expended  a  large  amount  in  taxable 
costs  in  reference  to  the  matters  mentioned  in  said  section,  and  which  should  have  been 
ascertained  and  taken  into  consideration  by  commissioners  under  said  Act. 

5.  That  the  Honourable  Amos  E.  Botsford,  Amos  Ogden  and  Martin  Trueman  were, 
in  or  about  the  year  1874,  appointed  commissioners  under  said  Act,  and,  in  July  of  the 
year  1874,  went  to  the  county  of  Albert,  and  on  the  day,  or  day  before,  they  went  on 
the  marsh  to  hold  the  examination  thereof  ;  on  the  public  road,  one  mile  from  the  marsh 
in  question,  met  your  petitioner,  who  was  then  on  his  way  under  subpcena  to  attend  the 
Circuit  Court  as  a  grand  juror,  and  told  him  they  were  going  to  said  district  to  inquire  ; 
to  which  your  petitioner  told  them  where  he  was  going,  that  he  could  not  recognize 
them  as  commissioners,  but  would  be  glad  to  see  them  as  private  individuals  ;  and  your 
petitioner  at  once,  on  arriving  at  court,  consulted  his  counsel  about  said  matters,  and 
was  advised  by  them  that  the  commissioners  would  hold  an  inquiry  and  would  doubtless 
notify  him  of  the  time  and  place,  and  for  your  petitioner  to  attend  and  protest  against 
their  power,  but  to  give  evidence  of  the  facts,  and  your  petitioner  claims  for  his  canal 
and  other  works  and  expenditure,  referred  to  in  said  last  mentioned  Act,  which  your 
petitioner  intended  to  do,  but  never  received  any  notice  of  any  court  or  inquiry,  nor 
had  any  notice  (except  the  conversation  on  the  road  aforesaid,  which  was  only  general 
as  aforesaid)  of  any  inquiry  or  investigation  of  the  matter  until  it  was  all  over,  as  your 
petitioner  believes. 

6.  That  afterwards  the  said  commissioners  made  an  assessment,  or  professed  to  do 
so  in  the  matter,  and  assessed  against  your  petitioner  the  sum  of  seven  hundred  and 
sixty-nine  dollars  and  eighty-nine  cents  ($769.89),  which  was  done  without  any  evidence 
taken  on  oath,  nor  was  any  proper  or  sufficient  notice  to  your  petitioner,  nor  a  fair 
opportunity  given  for  the  proof  of  his  claims,  or  the  taxation  of  his  costs,  which  costs 
had  to  be  taxed  at  Fredericton  by  the  clerk  of  the  Superior  Court,  some  two  hundred 
miles  from  where  the  inquiry  took  place. 

7.  That  the  said  assessment  so  made  as  last  aforesaid,  was  made  without  any  sworn 
evidence,  or  any  proper  court  of  inquiry  held,  or  notice  to  your  petitioner  and  others 
interested  being  given — and  upon  the  statements  not  under  oath  of  said  Michael  Keever 
and  others  made  ex  parte,  and  no  proof  of  your  petitioner's  expenditure,  under  the  terms 
of  said  Act  of  1873,  and  is  most  unjust  to  your  petitioner. 

8.  That  your  petitioner  took  proceedings  in  the  fall  of  the  year  1876.  When  the 
sale  of  his  property  was  attempted  to  be  made,  and  on  the  arguments  and  affidavits  by 
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the  commissioners  and  others,  and  cause  shown  on  behalf  of  said  commissioners  and  in 
support  of  the  assessment,  and  the  above  grounds  (among  others)  urged  against  the  said 
commissioners,  the  Supreme  Court  of  this  province  made  the  rule  for  certiorari  absolute, 
whereupon  a  return  was  made,  during  the  last  few  months,  by  the  commissioners  pro 
forma,  a  rule  to  quash  the  same  would  issue. 

9.  That  the  said  last  mentioned  assessment  was,  and  is,  illegal  and  void,  as  your 
petitioner  is  advised  and  believes,  and  as  he  is  informed,  the  court  virtually  decided, 
not  on  mere  formal  or  technical  grounds,  but  on  the  merits,  and  because  no  proper 
notice  was  given  to  your  petitioner,  nor  any  proper  inquiry  held  or  evidence  on  oath 
given. 

10.  That,  during  the  last  session  of  the  legislature,  a  bill  intituled  :  "  An  Act  to 
legalize  the  assessment  made  by  the  Honourable  Amos  E.  Botsford,  Amos  Ogden  and 
Martin  Trueman,  the  commissioners  appointed  under  cap.  79,  36  Vic,  to  ascertain,  fix 
and  assess,  for  the  amount  due  to  the  commissioners  of  German  Town  Lake,  appointed 
under  Act  22  Vic,  cap.  53,  was  introduced,  and,  though  disapproved  by  the  Hon.  the 
Attorney-General  and  others,  on  the  ground  that  it  was  improper  legislation,  a  majority 
voted  therefor,  and  it  was  carried,  also,  in  the  legislative  council,  notwithstanding  the 
papers  and  facts  submitted,  proved  that  no  proper  inquiry  was  held,  or  notice  given,  by 
the  said  commissioners." 

11.  That,  as  your  petitioner  believes  the  said  Act,  so  passed  this  past  session,  is 
unjust,  illegal  and  oppressive,  and  seeks  to  enforce  a  claim  against  your  petitioner  that 
is  illegal  and  unjust,  and  your  petitioner,  therefore,  prays  that  the  same  may  be  dis- 
allowed by  your  Excellency,  and  the  parties  left  to  a  new  assessment,  or  a  proper 
inquiry,  or  other  legal  remedy,  as  if  said  Act  be  allowed,  it  will  cause  a  great  injury  and 
wrong  to  your  petitioner,  as  he  verily  believes. 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray. 

ELTSHA  P.  TURNER. 


Report  of  the  Honourable  the  Minister   of  Justice,    approved   hy   His   Excellency    the 
Governor  General  in  Council  on  the  24th  January,  1882. 

Department  of  Justice,  Ottawa,  llth  November,  1881. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  the  statutes  passed  by  the  legis- 
lature of  the  province  of   New  Brunswick,  in  tlie  forty-second  year  of  Her  Majesty's 
reign,  received  by  the  Secretary  of  State  on  the  llth  December,  1880,  as  follows  : — 
Chap.  29. — "  An  Act  to  incorporate  the  Sheer  Boom  Improvement  Company." 
Chap.  30. — "An  Act  to  incorporate  the  Restigouche  Boom  Company." 
These  Acts  incorporate  companies  for  the  purpose  of  constructing  booms  on  certain 
streams  in  the  province  to  facilitate  the  driving  of  timber  and  logs.     The  legislativ 
authority  of  the  provincial  legislatures  over  the  subject  matter  of  these  Acts  is  nc 
entirely  free  from  doubt,  inasmuch  as  the  subject  is  necessarily  closely  allied  to  that  of 
navigation,  over  which  the  parliament  of  Canada  has  exclusive  legislative  authority. 
Inasmuch,  however,  as  provincial  legislation  of  a  similar  nature  has  frequently  been 
allowed  to  go  into  operation  since  confederation,  and  as  the  companies  do  not  in  law 
acquire  by  these  Acts  any  power  to  interfere  with  the  navigation  of  such  rivers  or  parts 
of  rivers  as  are  navigable,  the  undersigned  recommends  that   the  power  of  disallowance 
be  not  exercised  with  respect  to  these  Acts. 

The  undersigned,  however,  recommends  that  the  attention  of  the  Lieutenant-Gov- 
ernor be  called  to  these  remarks. 

As  to  chapters  1  to  28,  and  31  to  65.  These  Acts  do  not  seem  to  call  for  any 
special  remark,  or  for  the  exercise  of  the  power  of  disallowance.  I  recommend  that 
they  be  left  to  their  operation. 

A.  CAMPBELL, 

Minister  of  Justice. 
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2nd  Session — 24th  General  Assembly. 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency   the   Governor 
General  in  Council,  on  the  12th  July,  1881. 

Department  of  Justice,  Ottawa,  25th  June,  1881. 
To  His  Excellency  the  Governor  General  in  Council  : 

I  have  the  honour  to  report  with  respect  to  the  Acts  passed  by  the  legislature  of  the 
province  of  New  Brunswick  in  the  year  1880 : — 

I  recommend  that  the  power  of  disallowance  be  not  exercised  with  respect  to  the 
whole  of  the  said  Acts  which  are  as  follows,  namely  : — Chapters  1  to  58. 

A.  CAMPBELL, 

Minister  of  Justice. 
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NEW  BRUNSWICK,  44th  VICTORIA,  1881. 

3rd  Session — 24th  General  Assembly. 

Repcn-t  of  the  Honourable  the  Minister  o_f  Justice,  approved  hy  His  Excellency  the 
Governor  General  in  Council  on  the  24th  July,  1882. 


Department  of  Justice,  Ottawa,  14th  July,  1882. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  with  respect  to  the  Acts  passed  by  the 
legislature  of  the  province  of  New  Brunswick  in  the  year  1881,  as'  follows : — 

Chap.  19.  An  Act  relating  to  the  registration  and  qualification  of  Physicians  and 
Surgeons. 

Section  32  of  this  Act  is  as  follows : — 

"  If  the  registrar  make,  or  cause  to  be  made,  any  wilful  falsification  in  any  matters 
relating  to  the  register,  he  shall  forfeit  a  sum  not  less  than  one  hundred  dollars,  to  be 
recovered  as  hereinbefore  provided,  as  to  persons  practising  medicine,  surgery  or  mid- 
wifery, illegally." 

The  offence  created  by  the  section,  and  for  which  a  penalty  in  fixed,  would  appear 
to  be  felony  under  32  and  33  Vic,  chap.  19,  sec.  4. 

While  not  recommending  that  the  power  of  disallowance  be  exercised  with  respect 
to  this  Act,  the  undersigned  would  respectfully  recommend  that  the  attention  of  the 
Lieutenant  Governor  of  the  province  of  New  Brunswick  be  called  to  the  section  for  the 
consideration  of  his  advisers. 

Chap.  44.  An  Act  to  incorporate  the  St.  John  Bridge  and  Railway  Extension 
Company. 

By  this  Adit  power  is  given  to  the  company  to  bridge  the  River  St.  John  at  sue 
point,  at  or  near  the  city  of  St.  John,  as  the  company  may  select  for  the  purpose.  It  is 
provided,  however,  that  the  bridge  shall  not  interfere  with  the  navigation  of  the  river, 
and  this  provision  it  appears  it  is  the  intention  to  comply  with,  by  building  at  or  near 
the  present  suspension  bridge,  and  at  a  height  above  the  water  equal  to  or  greater  than 
the  height  above  the  water  of  the  present  suspension  bridge ;  and  in  the  consideration 
of  the  question  as  to  whether  the  bridge  will  be  an  interference  with  the  navigation  of 
the  river  or  not,  it  would  appear  that  the  legislature  has  considered  the  artificial  as 
well  as  the  natural  conditions  of  the  river  at  the  place  where  it  is  proposed  to  erect  the 
bridge.  As  the  company,  however,  are  only  empowered  to  build  the  bridge  in  case  it 
does  not  interfere  with  the  navigation  of  the  river,  the  undersigned  would  recommend 
that  the  power  of  disallowance  be  not  exercised  with  regard  to  this  Act. 

As  to  chapters  1  to  18,  20  to  43,  and  45  to  74,  the  undersigned  recommends  that 
the  power  of  disallowance  be  not  exercised  with  respect  to  these  Acts. 

A.  CAMPBELL, 

Minister  of  Justice. 
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NEW  BRUNSWICK,  45th  VICTORIA,  1882. 

4th  Session — 24th  General  Assembly. 

Beport  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  26th  February,  1883. 

Department  op  Justice,  Ottawa,  13th  February,  1883. 
To  His  Excellency  the  Governor-General  in  Council : 

The  undersigned  having  had  under  consideration  the  Acts  of  the  General  Assembly 
of  the  province  of  New  Brunswick  passed  in  the  session  of  1882,  begs  to  observe  that 
he  has  reserved  chapters  9,  69  and  87  for  a  special  report;  but  recommends  that  the 
remaining  Acts,  hereinafter  enumerated,  be  left  to  their  operation  : — 

Chapters  1  to  8,  10  to  68,  70  to  86,  88  to  100. 

A.  CAMPBELL, 

Minister  oj  Justice. 


Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 

General  on  the  6th  March,  1883. 

Department  of  Justice,  Ottawa,  1 3th  February,  1883. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  had  under  consideration  the  following  Acts  of  the  General 
Assembly  of  the  province  of  New  Brunswick  passed  in  the  year  1882,  viz.: — 

Chap.  9.  An  Act  in  amendment  of  chapter  51  of  the  Consolidated  Statutes  of 
County  Courts. 

Chap.  69.  An  Act  to  incorporate  the  Fredericton  and  St.  Mary's  Bridge  Com- 
pany. 

Chap.  87.  An  Act  to  revive,  continue  and  amend  the  several  Acts  relating  to  the 
Courtenay  Bay  Bridge  Company. 

The  effect  of  the  1st  section  of  chapter  9,  if  within  the  legislative  authority  of 
the  legislature,  is  to  remove  from  their  offices  the  judge  of  the  King's  County  Court, 
and  the  judge  of  the  Albert  County  Court. 

This,  it  is  submitted  the  legislature  has  no  power  to  do,  but  as  these  judges,  sub- 
sequently to  the  coming  into  force  of  the  Act,  voluntarily  resigned  their  respective 
offices,  and  commissions  have  been  issued  making  the  necessary  appointments,  the  Act 
may  be  left  to  its  operation. 

By  chapter  69  the  company  thereby  incorporated,  the  Fredericton  and  St.  Mary's 
Bridge  Company,  is  given  authority  to  bridge  the  River  St.  John  at  Fredericton,  and 
it  is  provided  by  the  2nd  section  that  the  bridge  shall  be  so  constructed,  as  not  to  in- 
terfere with  the  navigation  of  the  River  St.  John. 

The  17th  section  is  in  the  following  words,  viz.:  "Nothing  herein  contained  shall 
be  construed  to  authorize  the  company,  in  the  erection  of  the  said  bridge,  to  interfere 
with  the  navigation  of  the  River  St.  John,  except  so  far  as  may  be  absolutely  necessary 
for  the  proper  carrying  on  of  the  work." 

It  is  clear  from  the  clause  that  the  legislature  are  of  opinion  that  the  bridge  can- 
not be  constructed  without  any  interference  with  the  navigation  of  the  river.  This  in- 
terference the  legislature  has  no  power  to  authorize. 
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By  45  Vic,  cHap.  37,  intituled  "  An  Act  respecting  Bridges  over  Navigable  Waters 
constructed  under  the  authority  of  Provincial  Acts,"  parliament  has  made  provision 
-whereby,  on  the  site  being  approved  by  the  Governor  General  in  Council,  and  the  other 
terms  of  the  Act  being  complied  with,  bridges  constructed  under  the  authority  of  Acts 
passed  by  local  legislatures,  may  become  lawful  bridges,  although  they  interfere  with 
the  navigation  of  the  waters  over  which  they  are  erected.  From  the  operation  of  this 
Act,  however,  as  well  as  from  the  operation  of  the  clauses  of  "The  Consolidated  Rail- 
ways Act,  1879,"  by  it  repealed,  the  Rivers  St.  Lawrence  and  St.  John  are  excepted. 
The  same  exception  was  made  in  39  Vic,  chap.  15,  repealed  by  "  The  Consolidated 
Railways  Act,  1879."  There  is  therefore  no  authority,  except  parliament,  that  can 
authorize  an  interference  with  the  navigation  of  the  river  St.  John. 

In  1871  Parliament  incorporated  a  company  with  power  to  construct  a  bridge 
across  the  St.  John,  from  Fredericton  to  St.  Mary's,  or  between  the  parishes  of  Kings- 
clear  and  Douglas. 

That  charter  has  expired  by  virtue  of  the  limitation  contained  in  the  19th  section 
thereof,  and  reference  is  made  simply  for  the  purpose  of  showing  that  parliament  has 
legislated  in  the  direction  of  granting  an  authority,  now  purported  to  be  given  by  an 
Act  of  a  local  legislature. 

The  undersigned  recognizes  the  importance  of  the  Act  in  question,  and  would  there- 
fore not  lightly  recommend  its  disallowance,  but  he  sees  no  other  course  open  unless  the 
legislature,  at  its  next  session,  amends  the  17th  section  by  striking  out  the  words 
"  except  so  far  as  may  be  absolutely  necessary  for  a  proper  carrying  on  of  the  work,  or 
unless  the  company,  at  the  coming  session  of  parliament,  obtain  the  sanction  to  the 
proposed  interference  with  the  navigation  of  the  River  St.  John. 

By  chapter  87  the  charter  of  the  Courtenay  Bay  Bridge  Company — a  company 
incorporated  prior  to  the  union  of  the  provinces — is  revived,  continued  and  amended. 

A  similar  Act  was  passed  in  1877,  and  was,  after  correspondence  with  the  Depart- 
ment of  Marine  and  Fisherie'--,  allowed  to  go  into  operation. 

The  undersigned  recommends  that  the  same  course  be  followed  in  regard  to  this 
Act,  but  in  doing  so  desires  to  express  the  opinion  that  before  acting  under  it,  the 
company  should  have  the  site  and  plans  approved  in  accordance  with  the  provisions  of 
the  Act  of  Parliament  45  Vic,  chap.  37. 

The  undersigned  further  recommends  that  his  observations  in  regard  to  these  Acts, 
if  approved  in  council,  be  communicated  to  the  Lieutenant  Governor  of  New  Brunswick 
for  the  information  of  his  government. 

A.  CAMPBELL, 

Minister  of  Justice. 


Report  of  the   Hon.   tJie  Ministei-  of  Justice,   approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  2Jf.th  July,  1883. 

Department  of  Justice,  Ottawa,  20th  July,  1883. 
To  His  Excellency  the  Governor  General  in  Council : — 

With  reference  to  the  Act  of  the  General  Assembly  of  the  province  of  New 
Brunswick  passed  in  the  year  1882,  chapter  sixty-nine  (69)  and  intituled  : 

"  An'Act  to  incorporate  the  Fredericton  and  Saint  Mary's  Bridge  Company,"  the 
undersigned  begs  respectfully  to  refer  to  the  report  of  the  Minister  of  Justice  dated  the 
13th  February  last,  and  which  was  approved  by  your  Excellency  on  the  6th  March 
last,  in  which  the  grounds  of  objection  to  the  Act  in  question  are  set  out  at  length. 

In  conformity  with  the  Order  in  Council  referred  to,  the  observations  of  the 
Minister  of  Justice  in  regard  to  this  Act  were  communicated  to  the  Lieutenant-Governor 
of   New  Brunswick   for  the  information  of   his  government.      The  attention  of  the 
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Lieutenant-Governor  having  since  been  called  to  a  previous  communication  had  with 
him  on  the  subject,  with  a  view  to  ascertain  whether  any  legislation  was  had  during  the 
last  session  of  the  General  Assembly  in  regard  to  chapter  69,  of  1882,  a  report  has 
been  received  from  the  Lieutenant-Governor  inclosing  a  copy  of  a  memorandum  of  his 
Executive  Council  on  the  30th  ultimo,  stating  that  no  amendment  has  been  made  to 
the  Act,  nor  is  it  in  contemplation  to  make  any  amendment  thereto. 

There  is  therefore  no  object  in  longer  deferring  action  in  this  matter. 

Under  these  circumstances  and  for  the  reasons  indicated  in  the  first  mentioned 
report,  the  undersigned  humbly  recommends  that  the  Act  of  the  General  Assembly  of 
the  province  of  New  Brunswick  passed  in  the  year  1882,  chaptered  sixty -nine  (69)  and 
intituled  :  "  An  Act  to  incorporate  the  Fredericton  and  Saint  Mary's  Bridge  Company," 
be  disallowed. 

H.  L.  LANGEVIN, 

Foi'  Minister  of  Justice. 

Proclamation  disallowing  the  Act  above  mentioned  published  in  the  Canada  Gazette  on 
the  28th  day  of  July,  1883.      Vol.  XVII.,  No.  4,  page  187. 
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NEW  BRUNSWICK,  46th  VICTORIA,  1883. 

5th  Session — 24th  General  Assembly. 

Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  25th  February,  ISSJ/.. 

Department  op  Justice,  Ottawa,  31st  January,  1884, 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  begs  leave  to  report  upon  the  Act  of  the  General  Assembly  of  the 
province  of  New   Brunswick  passed  in  the  month  of  May,  1883. 

That  he  has  reserved  for  a  separate  report, — chap.  17,  intituled:  "An  Act  in 
amendment  of,  and  in  addition  to,  an  Act  passed  in  the  38th  year  of  the  reign  of  Queen 
Victoria,  intituled  :  '  An  Act  to  incorporate  the  town  of  Moncton,'  "  and  chap.  37,  in- 
tituled :  "  An  Act  to  provide  for  the  appointment  of  a  Police  Magistrate,  and  to  estab- 
lish a  Lock-up  House  in  Shediac,  Westmoreland  County." 

Having  carefully  considered  the  Acts  passed  at  the  said  session,  the  chapters  and 
titles  of  which  are  given  in  the  schedule  appended  hereto,  he  recommends  that  they  be 
left  to  their  operation. 

A.  CAMPBELL, 

Minister  oj  Justice. 

schedule. 
Chapters  1  to  16,  18  to  36,  and  38  to  83. 


Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  11th  June,  ISSJf.. 

Department  of  Justice,  Ottawa,  31st  January,  1884. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  begs  leave  to  report  in  respect  to  two  Acts  of  the  General  Assem- 
bly of  the  province  of  New  Brunswick,  passed  in  the  month  of  May,  1883,  chaptered 
and  intituled  as  follow  : — 

Chap.  17.  "  An  Act  in  amendment  of,  and  in  addition  to,  an  Act  passed  in  the 
38th  year  of  the  reign  of  Queen  Victoria,  intituled  :  '  An  Act  to  incorporate  the  town 
of  Moncton.' 

Chap.  37.  "An  Act  to  provide  for  the  appointment  of  a  Police  Magistrate,  and  to 
establish  a  Lock-up  House  in  Shediac,  Westmoreland  County." 

By  the  9th  section  of  chapter  17  it  is  provided  that : — 

"  All  sums  of  money  received  by  the  said  police  magistrate,  or  at  the  said  police 
office,  or  by  the  magistrate  sitting  at  the  police  office  in  his  stead,  for  fees,  fines, 
penalties,  forfeitures  or  costs  incurred  and  paid  under  the  provisions  of  any  law  or 
statute  in  force  in  the  said  province,  or  of  any  by-laws  or  ordinance  of  the  town 
council  of  the  town  of  Moncton,  or  for  any  costs  whatever  by  him  receivable  in  any 
criminal  matter  whatever,  shall  be  paid  over  by  the  said  police  magistrate,  on  the  first 
day  of  every  month,  not  being  Sunday  or  a  public  holiday,  together  with  an  account 
under  oath  to  be  sworn  before  any  justice  of  the  peace   (which  oath  any  justice  of  the 
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peace  is  hereby  authorized  to  administer)  of  all  such  moneys,  to  the  treasurer  of  the 
town  of  Moncton,  to  be  by  him  kept  and  applied  for  the  purposes  of  the  town." 

By  the  6th  section  of  chapter  37  it  is  provided  that : — 

"  All  fines  and  penalties  imposed  by  the  said  district,  police  or  stipendiary  magis- 
trate for  the  said  Shediac  police  district,  for  any  omission  or  offence  under  any  Act  of 
Assembly  of  New  Brunswick,  or  under  any  Act  of  the  Dominion  of  Canada,  where  the 
fines  or  penalties  are  not  otherwise  disposed  of,  shall  be  paid  out  and  appropriated  by 
him  in  manner  following  : — 

"  He  shall  in  the  first  place  pay  all  constables'  fees  and  charges,  and  after  then 
retaining  his  own  fees,  shall  out  of  the  balance  (if  any)  pay  to  the  keeper  of  the  said 
lock-up  house,  as  remuneration  for  his  care  and  attention,  a  sum  not  exceeding  in  all 
fifty  dollars  per  annum." 

The  expression  "fines,  penalties,  forfeitures,  and  costs  incurred  and  paid  under  the 
provisions  of  any  law  or  statute  in  force  in  the  said  province "  in  the  9th  section  of 
chapter  17  is  large  enough  to  include  fines,  penalties  and  forfeitures  incurred  under  Acts 
of  the  parliament  of  Canada,  while  the  9th  section  of  chapter  37,  in  terms  purports  to 
make  proyision  for  the  application  of  fines  and  penalties,  which  may  become  payable  in 
respect  to  offences  against  Acts  of  parliament. 

It  is  true  that  parliament,  in  repealing  so  far  as  it  was  within  its  legislative 
authority,  chapter  137  of  the  Revised  Statutes  of  New  Brunswick  of  summary  convic- 
tions before  justices,  excepted  section  22  of  that  chapter  from  repeal,  and  declared  that 
it  should  apply  to  the  Summary  Convictions  Act  of  1869. 

Section  22  aforesaid  provides  that : 

"  All  sums  received  by  any  officer  under  any  of  the  foregoing  proceedings  shall  be 
paid  by  him  to  the  county  treasurer  for  county  contingencies,  except  such  part  thereof 
as  any  person  may  be  legally  entitled  to." 

But  while  parliament  has  in  this  way  made  an  exception  in  favour  of  New  Bruns- 
wick with  respect  to  the  application  of  moneys  arising  from  fines  and  penalties  recovered 
under  the  Summary  Convictions  Act  of  Canada,  it  has  in  no  way  parted  with  a  legisla- 
tive authority  over  such  application. 

In  the  opinion  of  the  undersigned,  section  9,  of  chapter  17,  is  open  to  objection 
because  the  expression  "  law  or  statute"  is  not  confined  to  laws  or  statutes  within  the 
legislative  authority  of  the  General  Assembly,  and  section  7,  of  chapter  37,  because  it 
in  terms  makes  provision  for  a  matter  not  within  such  legislative  authority. 

The  undersigned  recommends  that  in  case  this  report  is  approved  of,  the  substance 
of  it  be  communicated  to  the  Lieutenant-Governor  of  New  Brunswick,  and  that  he  be 
invited  to  call  the  attention  of  his  government  to  the  said  Acts,  with  a  view  to  their 
amendment,  and  that  further  action  in  respect  of  the  said  Acts  be  deferred. 

A.  CAMPBELL, 

Minister  of  Justice. 
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NEW  BRUNSWICK,  47th  VICTORIA,  1884. 

1st  Session — 25th  General  Assembly. 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  tlie  Governor 
General  in  Council  on  the  Jfth  April,  1885. 

Department  of  Justice,  Ottawa,  26th  March,  1885. 
To  His  Excellency  the  Governor  General  in  Council :  / 

The  undersigned  has  the  honour  to  report  upon  the  Acts  passed  by  the  legislature 
of  the  province  of  New  Brunswick  in  the  year  1884. 

(1.)  Having  considered  the  Acts,  chapters  1  to  10,  12,  14  to  18,  and  20  to  66,  the 
undersigned  recommends  that  they  be  left  to  their  operation. 

(2.)  Chapter  11,  intituled:  "An  Act  to  reduce  the  expense  of  maintaining  Govern- 
ment House,  and  relating  to  the  salary  of  the  private  secretary  of  the  Lieutenant 
Governor,"  has  been  made  the  subject  of  a  separate  report. 

(3.)  By  chapter  13,  intituled:  "An  Act  respecting  the  granting  of  licenses  for 
sale  of  Spirituous  Liquors,"  provision  is  made  for  the  collection  of  license  fees  on 
wholesale  and  retail  licenses  issued  under  "The  Liquor  License  Act,  1883"  (Canada). 

This  Act  which  unless  continued  by  the  legislature  of  New  Brunswick  at  its 
present  session,  will  expire  on  the  first  of  April  next,  is  under  all  the  circumstances  a 
fair  enough  exercise  of  the  recognized  power  of  the  legislature  to  raise  a  revenue  from 
shop,  saloon,  tavern  and  other  licenses.  A  question  may  possibly  arise  as  to  whether 
the  provincial  legislature  has  the  right  to  impose  license  fees  on  wholesale  licenses,  but 
they  have  hitherto  exercised  that  power,  and  the  exercise  thereof  in  this  Act  does  not, 
in  the  opinion  of  the  undersigned,  afford  a  reason  for  the  disallowance  of  the  Act. 

(4.)  Chapter  19,  intituled  :  "An  Act  respecting  Law  Stamps,"  makes  provision  for 
the  collection,  by  means  of  stamps,  of  fees  in  legal  proceedings  in  the  Supreme  Court. 
These  fees  it  is  enacted  shall,  when  collected,  be  paid  to  the  Receiver  General  of  the 
province,  and  be  under  the  control  and  management  of  the  executive  government  of  the 
province. 

The  Lords  of  the  Judicial  Committee  of  the  Privy  Council,  in  the  appeal  of  the 
Attorney-General  for  Quebec  vs.  Reed,  from  the  Supreme  Court  of  Canada,  delivered 
26th  November,  1884,  decided  that  a  tax  levied  in  the  manner  in  which  the  fees  under 
the  Act  are  imposed,  is  not  a  direct  tax,  but  an  indirect  tax,  and  cannot  be  imposed  by 
a  provincial  legislature  in  aid  of  the  general  revenue  of  the  province. 

Their  lordships  did  not  express  any  opinion  as  to  whether  or  not  a  provincial  legis- 
lature can  authorize  the  collection  of  fees  in  respect  of  legal  proceedings  in  courts  of 
justice,  not  for  the  general  purposes  of  the  province,  but  in  aid  of  a  special  fund,  or  of 
the  administration  of  justice  in  the  province.  The  matter  is,  however,  of  so  much 
importance  to  the  province,  and  the  power  to  impose  fees  in  this  and  other  cases  has 
been  so  generally  exercised  by  the  provincial  legislatures,  that  it  is  desirable  to  give  the 
legislature  of  New  Brunswick  every  opportunity  to  amend  the  Act,  so  that  it  may,  if 
that  is  possible,  be  brought  within  the  legislative  authority  of  that  legislature. 

The  undersigned  respectfully  recommends,  if  this  report  is  approved  : — 

1.  That  the  Lieutenant  Governor  of  New  Brunswick  be  informed  that  it  is  the 
intention  of  his  Excellency  to  leave  to  their  operation  the  Acts  before  mentioned, 
and  also  chapter  13,  intituled  :  "An  Act  respecting  the  granting  of 'Licenses  for  sale 
of  Spirituous  Liquors." 

2.  That  the  attention  of  the  Lieutenant-Governor  be  called  to  the  decision  of  the 
Judicial  Committee  of  the   Privy  Council  in  "The  Attorney-General   of  Quebec  vs. 
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Reed,"  and  to  the  effect  of  that  decision  upon  chapter  19,  intituled  :  '^  An  Act  respecting 
Law  Stamps,"  and  that  in  the  meantime  the  further  consideration  of  the  Act  be  deferred. 

A.  CAMPBELL, 

Minister  of  Justice. 


Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Eaxellency  the  Governor 
General  in  Council,  on  the  Jfth  April,  1885. 

Department  of  Justice,  Ottawa,  24th  March,  1885. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  an  Act  passed  by  the  legislature 
of  New  Brunswick  in  the  year  1884,  chaptered  11  and  intituled  :  "  An  Act  to  reduce 
the  expense  of  maintaining  Government  House,  and  relating  to  the  salary  of  the  Private 
Secretary  of  the  Lieutenant-Governor." 

This  Act  provides  that  the  salary  of  the  private  secretary  of  the  Lieutenant 
Governor  shall  not  be  paid  by  the  province  after  the  expiration  of  the  term  of  office  of 
his  Honour  the  present  Lieutenant  Governor.  When,  in  1837,  the  casual  and  terri- 
torial revenues  of  the  Crown,  in  the  province  of  New  Brunswick,  came  under  the  con- 
trol of  the  legislature  of  the  province,  an  Act  was  passed  granting  to  the  Crown  a 
yearly  sum  of  fourteen  thousand  five  hundred  pounds  for  the  support  of  the  Civil 
Government  of  the  province.  Among  the  officers  on  the  civil  list  for  whom  provision 
was  made  by  this  grant,  was  the  private  secretary  to  the  Lieutenant  Governor.  This 
Act  was  in  force  in  New  Brunswick  at  the  time  of  the  union,  and  has  never  been 
repealed.  After  the  union  the  province  continued  to  make  provision  for  the  salary  of 
the  private  secretary,  as  he  was  an  officer  of  the  province,  and  not  of  the  Dominion.  The 
amount  of  the  salary  was,  the  undersigned  is  informed,  included  in  the  estimates  upon 
which  a  vote  of  the  House  of  Assembly  was  taken,  and  that  course  was  continued  until 
the  House  refused  to  vote  the  amount,  when  the  Attorney-General  of  the  province,  the 
Honourable  A.  R.  Wetmore,  advised  the  Lieutenant-Governor  that  the  salary  of  his 
secretary  was  a  charge  upon  the  revenues  of  the  province,  arid  ought  to  be  paid  ;  the 
Attorney-General  also  informed  the  House  of  Assembly  of  his  view  of  the  law. 

That  the  Lieutenant-Governor  should  have  a  secretary  cannot,  the  undersigned 
thinks,  be  doubted,  and  under  the  citcuinstances,  and  the  respective  responsibilities 
assumed  at  the  union  by  Canada  and  by  the  province  of  New  Brunswick,  the  govern- 
ment of  Canada  had  reason  to  expect  that  the  province  of  New  Brunswick  would  con- 
tinue to  make  provision  for  the  secretary's  salary. 

The  undersigned,  therefore,  recommends  that  if  this  report  is  approved,  the  sub- 
stance of  it  be  communicated  to  the  Lieutenant-Governor  of  New  Brunswick  for  the 
information  of  his  government,  with  an  intimation  that  his  Excellency's  Government 
will  be  gratified  if  the  matter  is  reconsidered,  and  provision  made  for  the  payment  of 
the  salary  of  the  Lieutenant-Governor's  private  secretary  as  formerly,  and  that  in  the 
meantime,  the  further  consideration  of  the  Act  be  deferred. 

A.  CAMPBELL, 

Minister  of  Justice. 
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NEW  BRUNSWICK,  48th  VICTORIA,  1885. 

4th  Session — 25th  General  Assembly. 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the 
Governor  General  on  tlie  16th  March,  1886. 

Department  of  Justice,  Ottawa,  24th  February,  1886. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  Acts  passed  by  the  legislature 
of  the  province  of  New  Brunswick  in  the  session  held  in  the  year  1885. 

By  chapter  1,  intituled  :  "An  Act  to  amend  and  explain  Chapter  19,  47th  Victoria, 
'  An  Act  respecting  Law  Stamps,'  and  the  several  Acts  to  which  it  is  in  amendment,  an 
attempt  has  been  made  by  the  legislature  to  avoid  the  effect  of  the  decision  of  the 
Lords  of  the  Judicial  Committee  of  the  Privy  Council  in  the  case  of  the  Attorney 
General  for  Quebec  vs.  Reed,  to  which  attention  was  called  by  the  Minister  of  Justice 
in  his  report  upon  the  Acts  passed  by  the  legislature  of  the  province  of  New  Brunswick 
in  the  session  held  in  the  year  1884. 

Without  expressing  any  opinion  as  to  whether  or  not,  under  the  decision  in  the 
case  referred  to,  this  Act  is  within  the  legislative  authority  of  the  province  of  New 
Brunswick,  the  undersigned  is  of  opinion  that  it  should  be  left  to  its  operation,  and  so 
respectfully  recommends. 

The  undersigned  having  carefully  considered  the  remaining  Acts,  chapters  2  to  72 
inclusive,  is  of  opinion  that  the  power  of  disallowance  should  not  be  exercised  in  respect 
of  any  of  the  said  Acts,  and  respectfully  recommends  that  they  be  left  to  their  operation. 

The  undersigned  further  recommends  that  if  this  report  is  approved  the  Lieutenant- 
Governor  of  New  Brunswick  be  informed  that  it  is  not  the  intention  of  his  Excellency 
to  exercise  the  power  of  disallowance  in  respect  of  any  of  the  Acts  passed  by  the  legis- 
lature of  the  province  of  New  Brunswick  in  the  year  1885. 

Respectfully  submitted, 

JOHN  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NEW  BRUNSWICK,  49th  VICTORIA,  1886. 

5th  Session — 25th  General  Assembly. 

Report  of  the   Hon.    the  Minister  of  Justice,  approved  by  his  Excellency  the 
Governor  General  in  Cvuncil  on  the  2nd  April,  1887. 

Department  of  Justice,  Ottawa,  29th  March,  1887. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  considered  the  Acts  passed  by  the  legislature  of  the  pro" 
vince  of  New  Brunswick,  in  the  session  held  in  the  year  1886,  chapters  1  to  24,  26,  27) 
29  to  90,  respecfully  recommends  that  they  be  left  to  their  operation,  and  that  the  Lieu- 
tenant Governor  of  that  province  be  informed  thereof. 

Chapters  25  and  28  which  are  not  included  in  the  schedule,  will  be  made  the  sub- 
ject of  a  separate  report. 

J.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report  of  tlie  Hon.  tJie  Minister  of  Justice  upon  Cliapters  25  and  28,  approved  by  His 
Excellency  the  Governor-General  in  Council,  on  the  2nd  April,  1887. 

Department  of  Justice,  Ottawa,  28th  March,  1887. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  Acts  of  the  legislature  of 
the  province  of  New  Brunswick,  49  Victoria  (1886),  chapter  25,  intituled  :  "  An  Act 
to  incorporate  the  Town  of  Marysville,"  and  chapter  28,  intitutled  :  "  An  Act  to  in- 
corporate the  St.  Croix  Electric  Light  and  Water  Company,"  authentic  copies  of  which 
and  of  the  other  Acts  of  the  same  session,  were  received  by  the  Secretary  of  State  on 
the  21st  June,  1886. 

By  the  47th  section  of  the  Act  49  Victoria,  chapter  25,  the  town  council  of  the 
town  of  Marysville  is  given  power,  among  other  things,  to  make  by-laws  :  (8)  To  abate 
and  cause  to  be  removed  all  public  nuisances  ;  (13)  to  regulate  the  size  of  bread  ;  (14) 
To  regulate  the  anchorage,  lading  and  unlading  of  vessels  and  other  craft  arriving  in 
the  town  ;  (17)  To  punish  vice,  immorality  and  indecency  in  the  streets  or  other  places 
within  the  town;  (23)  To  restrain  and  punish  all  vagrants,  drunkards,  medicants  and 
street  beggars,  and  (35)  To  prevent  tiie  injuring  or  destroying  of  trees  planted  within 
any  of  the  streets  or  public  grounds  of  the  town 

To  the  exercise  of  these  and  similar  powers  as  a  matter  of  police,  subject  to  the 
laws  of  parliament  respecting  the  criminal  law,  weights  and  measures,  and  navigation 
and  shipping,  there  can,  the  undersigned  thinks,  be  no  objection,  and  in  that  view,  and 
believing  that  such  statutes  must  be  construed  as  indicating  an  intention  of  the  legis- 
lature to  confer  such  police  powers  only,  and  not  as  ;in  attempt  to  delegate  legislative 
authority  over  such  subjects  as  those  mentioned,  the  undersigned  is  of  opinion  that  in 
this  respect  the  Act  may  be  accepted  as  not  open  to  serious  objection. 

By  the  48th  section  of  the  same  Act  (49  Victoria,  chapter  25),  it  is  enacted  that 
it  shall  be  lawful  for  any  police  othcer  of  the  said  town  to  take  into  his  custody  without 
warrant,  any  loose,  idle  or  disorderly  person,  whom  he  shall  find  between  the  hours  of 
seven  o'clock  p.m.  and  six  o'clock  a.m.  lying  or  loitering  in  any  highway,  yard  or  other 
place  in  the  said  town  and  not  giving  a  satisfactory  account  of  himself,  and  also,  at  any 
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time  of  the  day  or  night,  to  take  into  his  custody  without  warrant,  any  person  who  shall 
be  found  drunk  or  feigning  to  be  drunk,  or  making  any  loud  bawling,  yelling,  scream- 
ing, singing  or  shouting  in  any  public  street,  thoroughfare,  all^^y,  road  or  by-road, 
or  incommoding  peaceable  passers  by,  loitering  on  the  said  street  or  highway,  and 
obstructing  people  by  standing  across  the  foot-paths,  &c.,  and  keep  such  persons  in 
custody  until  they  can  be  taken  before  a  magistrate.  Provision  is  also  made  for  the 
punishment  of  the  offence  by  fine  and  imprisonment. 

These  provisions  are  in  themselves  unexceptionable,  and  in'  the  absence  of  legisla- 
tion by  the  Parliament  of  Canada,  might  perhaps  be  sustained  as  police  regulations. 
The  ground  has,  however,  been  occupied  by  the  Parliament  of  Canada  in  the  exercise 
of  its  power  of  legislating  respecting  the  criminal  law.  See  Revised  Statutes  of  Canada, 
c.  157,  s.  8,  and  c.  174,  ss.  24  and  28. 

In  the  opinion  of  the  undersigned  this  section  should  be  repealed. 

By  the  52nd  section  of  the  same  Act  it  is  provided  among  other  things,  that  all 
fines,  penalties  or  forfeitures  recovered  before  the  police  magistrate  of  the  town,  for 
any  violation  of  any  statute  or  common  law,  shall  (so  far  as  the  same  shall  not  be  in 
conflict  with  any  existing  law)  be  paid  to  the  town  treasurer. 

In  view  of  the  summary  jurisdiction  exercisable  by  police  magistrates  under  the 
criminal  law  of  Canada,  it  is  desirable  that  in  all  such  cases  as  this,  the  language  of 
the  statute  should  show  clearly  that  there  was  no  intention  to  attempt  to  dispose  of 
fines,  penalties  or  forfeitures  recovered  or  enforced  under  the  laws  of  Canada,  contrary 
to  any  disposition  thereof  from  time  to  time  made  by  the  Parliament  of  Canada.  In 
this  particular,  and  to  this  extent  this  section  should,  the  undersigned  thinks,  be 
amended. 

By  the  21st  section  of  the  Act  49  Vic,  chapter  28,  it  is  provided  as  follows : — 

"  If  any  person  shall  lay  or  cause  to  be  laid  any  pipe  or  main  to  communicate  with 
any  pipe  or  main  belonging  to  the  said  company,  or  in  any  way  obtain  or  use  its  light 
or  water,  without  the  consent  of  the  directors  or  their  officers  appointed  to  grant  such 
consent,  he,  she  or  they  shall  forfeit  or  pay  to  the  said  company,  the  sum  of  twenty 
dollars,  and  also  a  further  sum  of  four  dollars  for  each  day  such  pipe  shall  so  remain, 
which  sum,  together  with  the  costs  of  suit  in  that  behalf  incurred,  may  be  recovered  by 
civil  action  in  any  court  of  competent  jurisdiction." 

It  has  been  decided  that  gas  (R.  vs.  Forth,  L.  R.  I.,  C.  C.  R.  172,  R.  vs.  White, 
Dear,  283)  and  it  appears  that  water,  stored  in  pipes  or  reservoirs  for  the  purpose  of 
sale,  is  capable  of  being  stolen  (Stephen's  Digest  of  the  Criminal  Law,  (1883)  Art.  289). 
By  the  Act  of  the  United  Kingdom,  45-46  Vic,  c  56,  s.  23,  electricity  is  made  the 
subject  of  larceny,  Ther,e  is  as  yet  no  similar  provision  in  Canada,  though  it  is  possible 
that  it  would  be  held  that  such  a  case  fell  within  the  provisions  of  the  85th  section  of 
the  Revised  Statutes,  chap.  164.  The  section  under  consideration  prescribes  a  penalty 
recoverable  by  civil  action,  for  obtaining  or  using  the  company's  water  or  light  without 
its  consent.  Apart  from  the  doubt  as  to  whether  the  provision  trenches  upon  the 
criminal  law  by  imposing  a  penalty  for  an  act  that  amounts  to  larceny,  especially  where 
the  water  or  light  is  fraudulently  obtained  or  used,  it  is  open  to  the  objection  that 
criminal  or  quasi-criminal  provisions  should  never  be  inserted  in  private  Acts,  if  in  any 
way  .such  a  course  can  be  avoided.  For  this  reason,  and  because  the  provision  is 
unnecessary,  the  company's  right  of  action  for  any  trespass  existing  independently  of 
the  statute,  and  the  prohibited  Act,  so  far  as  it  is  criminal,  being  punishable  by  the 
general  criminal  law,  the  undersigned  thinks  the  section  should  be  repealed. 

The  undersigned,  therefore,  respectfully  recommends  that  the  substance  of  this 
report  be  communicated  to  the  Lieutenant-Governor  of  New  Brunswick,  with  a  view 
to  his  advisers  being  invited  to  promote  legislation  to  meet  the  objections  suggested, 
and  that  in  the  meantime  your  Excellency  in  Council  defer  taking  any  action  in  respect 
of  the  two  Acts  referred  to  in  this  report. 

All  of  which  is  respectfully  submitted, 


JOHN  S.  D.  THOMPSON, 

Minister  of  Justice. 
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1st  Session— 26tk  General  Assembly. 

Report   of  the   Honourable   the  Minister  oj  Justice,    apjyroved  by   His  Excellency  the 
Goveriior  General  in  Council  on  the  2nd  October,  1S88. 

Department  of  Justice,  Ottawa  29th  May,  1888. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  Acts  of  the  legislature  of  the 
province  of  New  Brunswick  passed  in  the  year  1887,  and  begs  to  recommend  that  the 
Acts  passed  in  that  session  (chapters  1,  2,  5  to  27,  29  to  77)  be  left  to  their  operation. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report   of  the   Honourable  the  Minister  of   Justice,  approved  by   His   Excellency  the 
Govertior  General  in  Council  on  the  2nd  October,  1888. 

Department  of  Justice,  Ottawa,  29th  May,  1888. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  of  the  legisla- 
ture of  the  province  of  New  Brunswick,  passed  in  the  year  1887,  namely  :  Chapters  3 
4,  and  28. 

Chap.   3.   "  An  Act  respecting  the  Public  Health.  " 

Section  12  of  this  Act  provides  that  local  boards  of  health  may  make  and  declare 
such  regulations  concerning  the  entry  or  departure  of  boats  or  vessels  at  the  different 
ports  or  places  in  the  province,  and  concerning  the  landing  of  cargoes  and  passengers 
from  such  boats  or  vessels,  or  the  receiving  of  passengers  and  cargoes  on  board  the  same 
as  may  be  best  calculated  to  preserve  the  public  health. 

By  "The  British  North  America  Act,"  section  91,  the  Parliament  of  Canada  has  ex- 
clusive legislative  authority  in  respect  of  quarantine,  and  the  establis^hraent  and  main- 
tenance of  marine  hospitals,  and  as  this  provision  would  seem  to  be  an  entrenchment 
upon  that  power  the  undersigned  recommends  that  the  attention  of  the  government  of 
New  Brunswick  be  called  to  this  matter  with  a  view  to  the  repeal  of  section  12  of 
chapter  3. 

Chap.   4.   "  An  Act  respecting  the  sale  of  Intoxicating  Liquors." 

The  undersigned  begs  to  call  attention  to  section  73  of  this  Act,  which  purports  to 
interfere  with  the  business  of  brewers  and  distillers,  duly  authorized  to  carry  on  their 
business  within  the  Dominion  of  Canada,  under  the  laws  respecting  inland  revenue. 
The  provisions  of  that  section  are  as  follows  : — 

"  Sections  seventy-one  and  seventy-two  shall  not  prevent  brewers  and  distillers,  or 
other  persons  duly  authorized  by  the  government  of  Canada,  under  the  laws  respecting 
inland  revenue,  to  manufacture  fermented,  spirituous  or  other  liquors,  from  keeping  or 
having  any  liquor  manufactured  by  him  in  any  building  wherein  such  manufacture  is 
carried  thereon,  providing  such  building  does  not  communicate  by  any  entrance  with 
any  shop  or  premises  wherein  any  article  authorized  to  be  manufactured  under  such 
license  is  sold  by  retail,  or  wherein  any  broken  package  of  such  article  is  kept.'' 
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"  (1.)  Such  brewer,  distiller,  or  other  person,  is,  however,  further  required  to  first 
obtain  a  license  to  sell  by  wholesale  under  this  Act,  but  a  brewer  shall  not  be  required 
in  order  to  obtain  such  license  to  procure  a  petition  under  section  10.  of  this  Act.  The 
liquor  so  manufactured  by  him  when  sold  for  consumption  within  the  province,  may  be 
sold  by  the  sample  or  in  original  packages  in  any  municipality,  as  well  as  that  in  which 
it  is  manufactured,  and  in  which  a  license  has  been  granted  to  him,  but  no  such  sale 
shall  be  in  quantities  less  than  these  prescribed  in  a  wholesale  license." 

These  provisions  are  similar  in  spirit  to  these  contained  in  the  Liquor  License  Act 
of  1886  of  Nova  Scotia  (section  58),  in  respect  of  which  the  undersigned  made  a  report 
to  your  Excellency's  predecessor  on  the  15th  September,  1887.  In  that  report  he  ex- 
pressed the  view  founded  on  the  decision  of  the  Supreme  Court  of  Canada  in  Severn  vs. 
the  Queen,  2  S.C.R.  71,  that  the  section  (of  which  this  is  a  copy)  would  probably  be 
held  not  to  be  within  the  legislative  authority  of  Nova  Scotia. 

In  such  report  he  pointed  out  as  follows  : — 

"  The  Act  contains  many  provisions  for  the  regulations  of  the  sale  of  intoxicating 
liquors,  which  appear  to  be  clearly  within  the  powers  of  the  legislature.  Some  of  these 
are*  important,  and  the  disallowance  of  the  enactment  would,  without  doubt,  produce 
considerable  public  inconvenience  within  the  province  of  Nova  Scotia.  The  undersigned, 
therefore,  after  careful  consideration,  recommends  that  the  Act  be  left  to  its  operation, 
but  that  the  Ijieutenant  Governor  of  the  province  be  requested  to  call  the  attention  of  his 
advisers  again  to  the  Act,  with  a  view  to  the  amendment  or  repeal  of  such  of  its  pro- 
visions as  are  of  doubtful  validity,  and  especially  with  a  view  to  the  repeal  of  the  second 
subsection  of  section  58  before  quoted." 

The  undersigned  has  observed  that  during  the  session  of  the  legislature  of  Nova 
Scotia  in  the  present  year  (1888)  an  Act  was  passed  authorizing  the  Governor  in  Coun- 
cil to  refer  the  constitutionality  of  the  section  then  being  commented  on  by  the  under- 
signed, to  the  Supreme  Court  of  Nova  Scotia,  and  a  case  has  been  prepared  and  is  now 
before  such  court  for  argument. 

In  view  of  the  probability  of  a  decision  at  an  early  day  by  a  court  of  competent 
jurisdiction  as  to  the  constitutionality  of  section  73  of  the  New  Brunswick  Act,  the 
undersigned  recommends,  for  the  same  reasons  as  induced  him  to  make  a  similar  report 
in  respect  to  the  Liquor  License  Act  of  Nova  Scotia,  that  the  Act  be  left  to  its  oper- 
ation. 

Chapter  28.  "  An  Act  to  authorize  corporations  incorporated  by  the  Parliament  of 
the  Dominion  of  Canada  to  lend  and  invest  moneys  in  the  province  of  New  Brunswick." 

In  the  year  1886,  the  legislature  of  the  province  of  Quebec  passed  an  Act  similar  to 
this,  49  and  50  Vic,  chap.  39. 

The  undersigned  has  the  honour  to  call  attention  to  his  report  upon  that  Act  dated 
28th  March,  1887,  in  which  the  constitutionality  of  such  Act  was  discussed. 

The  observations  there  made  refer  to  this  Act.  Inasmuch,  however,  as  the  legis- 
latures of  Ontario  and  Manitoba  have  passed  similar  enactments  which  have  been  left 
to  their  operation,  the  undersigned  does  not  at  present  deem  it  proper  to  advise  the  dis- 
allowance of  this  Act.  He  begs,  however,  to  suggest  that  the  Act  should  be  so  amended 
as  to  repeal  any  provision  discriminating  Dominion  loaning  corporations  from  such 
corporations  incorporated  by  the  legislature  of  a  province,  and  he  recommends  that  a 
copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant-Governor  of  New 
Brunswick, 


Respectfully  submitted, 


JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NEW  BRUNSAYICK,  51st  VICTORIA,  1888. 

2nd  Session, — 26th  General  Assembly. 

Petition  of  the  Bell  Telephone  Company  to  His  Excellency  the  Governor  General  in 
Council  respecting  Cliapter  78. 

To  His  Excellency  the  Governor  General  of  the  Dominion  of  Canada  in  Council. 

The  petition  of  the  Bell  Telephone  Company  of  Canada  under  their  common  seal — 
humbly  showeth  : 

1.  That  your  petitioner  the  Bell  Telephone  Company  of  Canada  is  a  body  corporate, 
duly  incorporated  and  chartered  under  the  laws  of  the  Dominion  of  Canada,  by  chapter 
sixty-seven  of  the  Acts  of  the  parliament  of  Canada,  passed  in  the  forty-third  year  of 
Her  Majesty's  reign  entitled  "  An  Act  to  incorporate  the  Bell  Telephone  Company  of 
Canada,"  by  which  Act  your  petitioners  were  granted  certain  corporate  rights,  powers, 
franchises  and  privileges  as  by  reference  to  the  said  Act  at  large  will  appear. 

2.  That  by  chapter  98  of  the  Acts  of  the  parliament  of  the  province  of  New  Bruns- 
wick passed  in  the  year  1882,  your  petitioner's  said  charter  was  ratified  and  confirmed  by 
the  said  parliament  of  the  province  of  New  Brunswick,  and  by  said  Act  of  the  parlia- 
ment of  the  said  province  your  petitioners  were  and  are  declared  to  be  recognized  as  a 
corporation  with  all  the  rights,  powers  franchises  and  privileges  incidental  to  corpora- 
tions by  the  laws  of  the  said  province  of  New  Brunswick,  subject  to  the  conditions, 
provisions  and  restrictions  contained  in  the  charter  of  your  petitioners  aforementioned, 
as  by  reference  to  the  said  Act  of  the  parliament  of  the  province  of  New  Brunswick  at 
large  will  more  fully  appear. 

3.  That  under  its  said  charter  and  the  said  ratification  and  confirmation  thereof,  your 
petitioner  entered  upon  its  business  in  the  said  province  of  New  Brunswick,  and  has  ex- 
pended the  sum  of  fifty  thousand  dollars  in  and  by  the  erection  and  equipment  of  tele- 
phone exchanges  and  lines  in  the  cities  and  towns  of  Saint  John,  Fredericton,  Moncton, 
Woodstock  and  Saint  Stephen,  all  in  the  province  of  New  Brunswick  aforesaid,  and  also 
erected  or  caused  to  be  erected  posts,  lines  and  apparatus,  upon  and  along  the  streets 
of  said  towns  and  toll  lines  connecting  outlying  places  therewith,  and  your  petitioners 
have  also  expended  large  sums  of  money  in  and  about  the  operation,  management,  and 
control  of  the  said  telephone  lines  and  exchanges. 

4.  That  in  and  by  section  4  of  the  said  chapter  67  of  the  Acts  of  the  parliament  of 
Canada  passed  in  the  year  1880,  your  petitioner's  charter  it  is  enacted  as  follows  : 

"  The  said  company  shall  have  power  and  authority  to  purchase  or  lease  for  any  term 
of  years,  any  telephone  line  established  or  to  be  established,  either  in  Canada  or  else- 
where, connecting  or  hereafter  to  be  connected  with  the  lines  which  the  company  is 
authorized  to  construct  or  to  pur  -base  or  lease  for  any  term  of  years  the  right  of  any 
company  to  construct,  any  such  telephone  line  ;  and  shall  also  have  power  and  authority 
to  amalgamate  with,  or  to  lease  their  line,  or  any  portioa  or  portions  thereof,  from  time 
to  time,  to  any  company  or  person  possessing  as  proprietor  any  line  of  telegraphic  or 
telephonic  communication,  connecting  or  to  be  connected  with  the  company's  line,  in 
Canada  ;  and  the  company  shall  also  have  power  to  enter  into  any  arrangements  with 
any  person  or  company  possessing,  as  proprietor,  any  line  of  telegraphic  or  telephonic 
communication,  or  any  power  or  right  to  use  communication  by  means  of  the  telephone 
upon  such  terras  and  in  such  manner  as  the  board  of  directors  may,  from  time  to  time, 
deem  expedient  or  advisable,  or  to  become  a  shareholder  in  any  such  corporation." 

5.  That  by  an  agreement  bearing  date  the  28th  day  of  November,  A.  D.  1887,  in 
pursuance  of  the  power  and  authority  granted  to  your  petitioners  by  said  section  4  of 
your  petitioner's  charter  aforesaid,  your  petitioners  have  amalgamated  their  interests  in 
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the  province  of  Nova  Scotia,  and  in  the  province  of  New  Brunswick,  with  the  Nova 
Scotia  Telephone  Company,  a  body  corporate  and  duly  chartered  under  the  laws  of  the 
province  of  Nova  Scotia  by  an  Act  of  the  legislature  of  the  said  province  of  Nova 
Scotia  passed  in  the  fiftieth  year  of  Her  Majesty's  reign,  chapter  100,  being  a  company 
possessing  as  proprietor,  lines  of  telephonic  communication  in  the  province  of  Nova 
Scotia  then  connecting,  or  which  were  shortly  afterwards  connected  with  your  petitioners' 
lines  in  Canada.  The  said  agreement  bearing  date  the  28th  day  of  November,  1887, 
and  an  agreement  supplemental  thereto  made  in  December,  1887,  between  the  same 
parties,  were  respectively  ratified  and  confirmed  by  an  Act  of  the  legislature  of  the 
province  of  Nova  Scotia  passed  in  the  year  1888,  entitled  :  "An  Act  to  amend  chapter 
100  of  the  Acts  of  the  Province  of  Nova  Scotia  for  the  year  1887,  entitled  :  'An  Act 
to  incorporate  the  Nova  Scotia  Telephone  Company,  Limited.'"  The  said  agreement 
and  supplemental  agreement  are  fully  set  out  in  schedules  "  A  "  and  "  B  "  to  the  said 
Act  of  1888,  a  copy  of  which  with  said  schedule  is  hereunto  appended,  and  your  peti- 
tioners beg  leave  to  refer  to  the  same  as  if  incorporated  herein. 

By  chapter  100  of  the  Acts  of  the  Parliament  of  Canada  passed  in  the  year  1888, 
the  said  Nova  Scotia  Telephone  Company  was  granted  certain  authority,  rights  and 
privileges  for  the  purpose  of  extending  its  operations,  and  of  carrying  on  a  telephone 
business  within  and  between  the  provinces  of  Nova  Scotia  and  New  Brunswick.  A 
copy  of  the  said  Act  of  the  parliament  of  Canada  is  hereunto  appended  and  herewith 
transmitted. 

6.  That  for  the  purpose  of  carrying  out  the  said  agreement  it  is  necessary,  and  your 
petitioners  desire  that  the  said  Nova  Scotia  Telephone  Company  as  the  agent  of  your 
petitioners  under  the  said  agreement,  should  carry  on  the  business  heretofore  con- 
ducted by  your  petitioners  in  the  provinces  of  New  Brunswick  and  Nova  Scotia. 

That  your  petitioners  desire  to  exercise  in  their  own  right  in  said  province  of  New- 
Brunswick,  the  franchises,  powers,  rights  and  privileges,  granted  and  conferred  by 
their  charter  aforesaid,  all  of  which  franchises,  powers,  rights  and  privileges  are  still 
extant,  and  are  intended  to  be  used  in  the  provinces  aforesaid  by  your  petitioners,  their 
servants  or  agents. 

That  your  petitioners  are  desirous  of  at  once  constructing.,'  and  equipping  toll  lines 
in  said  province  of  New  Brunswick  to  connect  the  exchanges  of  the  Nova  Scotia  com- 
pany in  said  province  so  purchased  from  your  petitioners. 

7.  That  by  an  Act  of  the  legislature  of  the  province  of  New  Brunswick  passed  the 
6th  day  of  April,  1888  (51  Victoria,  chapter  78)  intituled  "  An  Act  to  incorporate  tl 
New  Brunswick  Telephone  Company  (Limited),"  certain  persons  therein  named,  al 
certain  other  persons,  their  successor's  and  assigns,  were,  constituted  and  declared  to 
a  body  corporate  by  the  name  of  "  The  New  Brunswick  Telephone  Company  (Limited| 
for  the  purposes  of  erecting  and  maintaining  telephone  lines  throughout  the  province 
New  Brunswick,  and  for  the  purpose  of  transmitting  by  telephone,  messages  from  anj 
point  within  said  province  to  any  other  point  or  points  therein  for  hire,  over  the  wires 
of  the  said  company,  and  the  said  company  by  the  said  Act  were  granted  certain  oti 
corporate  rights  and  franchises  as  by  reference  to  the  said  Act  at  large  will  more  fi 
appear. 

8.  That  by  section  9  of  the  said  Act  of  the  legislature  of  New  Brunswick  (51  Victoria,  \ 
chapter  78)  it  is  enacted  by  the  said  legislature  and  declared  among  other  things  as  fol-j 
lows,  that  is  to  say  : — 

"  The  said  company  shall  have  the  exclusive  right  of  erecting  poles  and  maintain- 
ing telephone  communication  between  the  following  points  for  a  period  of  ten  years] 
from  tlie  passing  of  this  Act,  viz.:  Between  the  city  of  Saint  John  and  the  city  of  Fred-] 
ericton,  and,  the  town  of  Woodstock,  in  the  county  of  Carleton  ;and  between  the  city  of] 
Saint  John,  and  the  town  of  Moncton,  in  the  county  of  Westmoreland  ;  and  between] 
the  city  of  Saint  John  and  the  town  of  Saint  Andrews,  in  the  county  ot"  Charlotte  ;  andj 
between  the  said  town  of  Saint  Andrews  and  the  town  of  Saint  Stephen,  in  the  said] 
county  of  Charlotte  ;  provided  always,  that  the  said  company  shall  within  two  yearai 
from  the  passing  of  this  Act,  construct,  erect  and  etjuip  telephone  communication  between.! 
these  several  points,  or  places  between  the  same  ;  and  also  provided  that  this  sectioni 
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shall  not  apply   to  or  interfere  with   any  lines  of  telephone  actually  constructed  and 
operated  at  the  time  this  Act  comes  into  force." 

9.  That  your  petitioners  by  their  directors  and  agents  appeared  before- the  legislature 
of  the  said  province  of  New  Brunswick,  and  before  a  committee  of  the  said  legislature 
while  the  said  Act  of  the  said  legislature  (51  Victoria,  chapter  78)  was  under  the  con- 
sideration of  the  said  legislature,  and  objected  to  and  opposed  the  passing  of  section  9 
aforesaid  of  the  said  Act  by  the  said  legislature  as  the  said  section  stood,  and  demanded 
and  asked  that  section  should  be  so  amended  as  to  eliminate  that  portion  which  con- 
ferred upon  said  New  Brunswick  Telephone  Company,  the  exclusive  right  of  electing 
telephone  poles,  and  connecting  by  telephone  between  the  cities  of  Fredericton, 
St.  John  and  Moncton  and  Saint  Stephen,  but  said  legislature  passed  said  Act  not- 
withstanding said  protest. 

10.  That  the  clause  of  section  9  of  the  said  Act  hereinbefore  set  out  seriously  pre- 
judiced the  rights  and  property  of  your  petitioners,  and  the  interest  of  their  share- 
holders in  the  respect  of  the  franchises,  powers  and  privileges  granted  and  hitherto 
enjoyed  by  and  under  the  charter  of  your  petitioners  aforesaid,  and  the  ratification  and 
confirmation  thereof  by  the  legislature  of  tlie  province  of  New  Brunswick  afore- 
mentioned ;  in  respect  of  the  telephone  exchanges  and  lines  and  the  other  estate  of 
your  petitioners  in  the  said  province  of  New  Brunswick,  and  also  in  respect  of  the  afore- 
said agreement  entered  into  by  your  petitioners  with  the  Nova  Scotia  Telephone  Com- 
pany. Your  petitioners  are  therefore  greatly  aggrieved  by  the  passing,  and  strongly 
object  to,  and  would  humbly  protest  against  the  allowance  of  the  said  Act,  or  of  the 
said  clause  of  section  9  thereof. 

11.  Your  petitioners  submit  that  the  clause  of  section  9  of  the  said  Act  last  men- 
tioned gives  to  the  said  New  Brunswick  Telephone  Company  (limited)  exclusive  rights 
and  powers  to  construct  telephonic  toll  lines  connecting  the  very  exchanges  erected 
by  your  petitioners,  to  wit — the  aforesaid  exchanges  at  Saint  John,  Fiedericton, 
Moncton,  Woodstock  and  Saint  Stephen,  in  derogation  of  the  vested  charter  and  pro- 
prietory rights  of  your  petitioners. 

12.  Your  petitioners  also  submit  that  the  said  clause  of  section  9  of  the  said  Act 
operates  as  a  foifeiture  of  the  franchise  of  your  petitioners,  in  so  far  as  the  right  to 
construct  the  said  toll  lines  is  cQncerned,  and  as  such  the  said  clause  is  contrary  to 
natural  justice. 

13.  Your  petitioners  further  submit  that,  inasmuch  as  neither  mis-user  or  non-user  of 
the  said  charter  by  your  petitioners,  nor  any  other  cause  or  reason  for  the  forfeiture  of 
of  the  said  charter  has  been  shown  or  was  adduced  to  the  said  legislature  of  the  pro- 
vince of  New  Brunswick  ;  and  inasmuch  as  the  said  clause  of  section  9  of  the  said  Act 
is  a  violation  of  private  charter  contract  and  propriety  rights,  the  said  clause  is  sub- 
versive of  the  first  principles  of  the  common  and  parliamentary  law  of  Canada,  and  is 
ultra  vires  of  the  said  legislature  and  unconstitutional. 

14.  That  while  the  said  Act  (51  Victoria,  chapter  78)  was  under  the  consideration 
of  the  legislature  of  the  province  of  New  Brunswick,  and  during  the  proceedings  had 
and  taken  at  that  time  by  your  petitioners,  as  set  forth  in  paragraph  9  of  this  petition, 

♦  your  petitioners,  by  their  solicitors  and  agents,  suljmitted  to  the  Hon.  A.  G.  Blair, 
Attorney  General  of  the  province  of  New  Brunswick,  the  brief  of  authorities  for  your 
petitioners'  contentions  in  respect  to  the  said  Act,  which  is  hereunto  appended,  and  to 
which  your  petitioners  crave  leave  to  refer,  if  authority  for  their  propositions  and  con- 

ftentions  herein  made  should  be  deemed  necessary. 

1 5.  Appended  hereunto  is  also  a  copy  of  a  report  of  the  debate  on  the  bill  to  incor- 
'porate  the  New  Brunswick  Telephone  Company,  had  in  the  legislature  of  the  province 
[of  New  Brunswick  during  the  consideration  of  the  said  bill  by  said  legislature.  Said 
'report  is  taken  from  the  columns  of  the  aS*^.  Jolin  Sun,  newspaper,  of  the  29th  March, 
[1888.  Copies  of  the  various  Acts  referred  to  herein,  are  also  hereunto  appended  and 
[herewith  transmitted. 

16.  Under  the  circumstances  aforesaid,  and  having  regard  to  the  vested  rights  and 
'interests  of  your  petitioners,  and  to  the  specially  injurious  character  of  the  said  clause 
[of  the  said  9th  section  of  the  said   Act,  as   the   same  affects  such    vested  rights    and 
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interests,  and  having  regard  also  to  the  character  of  such  portion  of  the  said  section, 
and  to  the  contentions  hereinbefore  contained,  your  petitioners  submit  that  they  are 
entitled  to  claim  of  your  Excellency  due  consideration  and  protection  of  their  rights, 
privileges  and  interests  aforesaid. 

Your  petitioners  therefore  humbly  pray  that  the  said  Act  of  the  Parliament  of  the 
province  of  New  Brunswick  (51  Victoria,  chapter  78)  or  in  the  alternative  that  the 
aforesaid  portion  of  section  9  of  said  Act,  or  the  whole  of  section  9  thereof,  may  be 
disallowed. 

And  your  petitioners  will  ever  pray,  etc. 

The  Bell  Telephone  Company  of  Canada. 


The  common  seal  of  the  petitioners  was  hereunto^ 
affixed  in  the  city  of  Montreal,  on  the  25th  ^ 
day  of  August,  1888,  in  the  presence  of  J 


By  C.  F.  SISE, 

Vice-President. 


CHAS.  P.  SCLATER, 

Secretary-Treasurer. 


Petition  of  Grand  Lake  Mining  Company  to  His  Excelhncy  the   Governor  General 

respecting  Chapter  5. 

To  the  Right  Honourable  Sir  Frederick  Arthur  Stanley,  &c.,   &c.,    Governor   General^ 
respecting  Chapter  5. 

The  petition  of  the  Grand  Lake  Mining  Company,  incorporated  by  memorandum 
of  association  under  the  Act  of  the  General  Assembly  of  the  province  of  New  Bruns- 
wick, relating  to  corporations,  humbly  showeth  : 

1.  That  on  the  tenth  day  of  June,  A.D.  1870,  one  Caleb  W.  Wetmore  applied  for 
and  received  from  the  province  of  New  Brunswick,  seventeen  (17)  mining  leases  of 
lots  in  Queen's  and  Sunbury  Counties,  in  said  province,  containing  six  hundred  an^ 
forty  acres  each,  transferring  to  him  said  lots  for  mining  purposes  for  a  period  of  twenty^ 
five  years  from  the  said  date  thereof,  with  a  covenant  of  renewal  for  a  further  term  of 
twenty-five  years  at  the  expiration  thereof  or  payment  for  improvements. 

2.  That  about  the  year  1871  your  petitioners,  the  above  named  Grand  Lake  Mining 
Company,  purchased  said  leases  from  said  Caleb  W.  Wetmore,  for  the  sum  of  five 
thousand  dollars,  and  said  leases  were  afterwards  transferred  to  them  and  duly  recorded. 

3.  That  there  is  a  thin  seam  of  coal  extending  over  about  two-thirds  of  the  surface 
of  said  lands,  and  said  company  have  expended  above  four  thousand  dollars  in  boring 
for  an  under  seam,  but  as  yet  been  unsuccessful  in  finding  such  under  seam. 

4.  Thai  there  are  no  buildings  on  said  lots  of  land,  but  all  conditions  and  covenants 
in  said  leases  have  been  performed,  according  to  the  terms  thereof,  and  there  is  not  any 
royalty  due  and  unpaid  thereunder. 

5.  That  at  the  session  of  the  legislature  of  the  province  of  New  Brunswick,  held* 
in  the  year  1887,  an  attempt  was  made  to  introduce  an  Act  that  would  cause  said  leases 
to  be  forfeited,  but  your  petitioners  having  been  informed  of  the  same,  it  was  opposed 
and  prevented,  but  at  the  last  session  of  said  legislature  an  Act  was  introduced  by  the 
Surveyor-General  the  Hon.  Mr.  Mitchell,  and  passed  without  any  notice  or  intimation 
to  your  petitioners,  until  it  had  gone  through  both  branches  of  said  legislature. 

G.  That  section  three  of  said  Act  reads  as  follows : — "Mining  leases  or  licenses 
heretofore  issued  may,  after  the  expiration  of  five  years  from  the  date  of  issue  of  such 
lease  or  license,  or  of  the  date  of  issue  of  any  renewal  thereof,  by  the  order  of  the 
Governor  in  Council,  be  declared  forfeited,  cancelled  and  annulled,  upon  its  being  made 
to  appear  to  the  Governor  in  Council  :— • 

(1.)  That  no  minerals  have  been  secured  upon  such  lease  or  license  for  twelve 
months  continuously  whereby  a  royalty  has  accrued  to  the  Crown ;  or 
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"(2.)  That  minerals  have  been  raised  upon  such  lease  or  license,  and  a  royalty  has 
accrued  due  thereunder,  but  being  due  for  a  period  of  six  months  has  not  been  paid,  or 

"  (3.)  That  any  other  condition  or  covenant  contained  in  any  lease  or  license  has 
not  been  performed  according  to  the  terms  thereof  ;  and 

'•(4:.)  That  a  month's  notice  in  writing  has  been  given  by  or  on  behalf  of  the 
surveyor  general  to  the  lessee  or  licensee,  or  when  he  has  registered  an  assignment  of 
his  license  in  the  registry  office  of  deeds,  for  the  county  in  which  the  licensed  lands 
lie,  to  the  assignee,  of  his  intended  application  to  the  Governor  in  Council  for  an  Order 
in  Council  for  the  forfeiture  and  cancellation  of  such  lease  or  license,  which  notice  shall 
state  the  time  and  place,  when  and  where  the  application  is  to  be  heard." 

7.  That  there  is  no  stipulation  or  condition  in  said  leases  compelling  the  securing 
upon  the  same  for  twelve  months  continuously,  or  any  other  period,  any  minerals  on 
which  a  royalty  would  accrue  under  said  leases  to  the  Crown,  nor  is  there  any  clause  of 
forfeiture  in  said  leases  for  not  securing  minerals. 

8.  That  your  petitioners  admit  that  no  coal  or  other  minerals  have  been  for  the 
last  twelve  months  taken  or  mined  on  said  lots,  whereby  a  royalty  has  accrued  to  the 
Crown,  and  your  petitioners  say  for  the  following  reasons  : — 

1.  That  your  petitioners  could  not,  except  at  a  large  expense,  get  the  necessary 
machinery  to  work  with  any  profit  so  thin  a  seam  of  coal,  and  not  having  easy  access  to 
a  market,  have  previously  considered  such  expenditure  unadvisable. 

2.  That  your  petitioners  have  for  some  time  been  awaiting  the  completion  of  the 
Central  Railway,  which  was  chartered  about  the  year  1871,  but  the  construction  tliei^of 
is  not  yet  finished,  with  the  expectation  of  a  ready  means  of  transportation  of  their  coal 
to  a  market. 

That  said  Central  Railway  and  also  the  Short  Line  Railway,  both  now  being 
built  and  running  in  close  proximity  to  said  lands,  will,  as  your  petitioners  expect,  open 
up  the  country,  and  render  their  said  lands  more  valuable,  and  make  further  expenditure 
which  is  in  contemplation  by  your  petitioners  justifiable. 

9.  That  sections  9  and  10  of  said  Act  provides  for  payments  for  improvements  out  of 
public  money,  but  your  petitioners  having  put  no  improvements  on  said  lands  (except- 
ing the  boring  as  above  alleged  would  be  so  considered)  such  Act,  if  allowed,  would,  as 
your  petitioners  are  advised,  cause  said  leases  to  be  forfeited  before  the  time  stated  in 
said  leases,  and  they  will  wholly  lose  the  said  sum  of  five  thousand  dollars  paid  for  the 
purchase  thereof,  and  the  sum  of  four  thousand  dollars  expended  by  them  in  boring  and 
besides  will  lose  the  benefit  of  the  covenant  for  renewal,  contained  in  said  leases  as 
before  set  forth. 

10.  That  the  Hon.  Attorney  General  of  said  province  was  on  the  31st  May  last, 
notified  that  a  petition  to  disallow  said  Act  or  a  part  thereof  would  be  presented. 

Your  petitioners  therefore  humbly  pray  that  said  section  six  and  all  other  sections 
in  said  Act  that  interfere  with,  limit  or  determine  any  rights  or  privileges  granted  in 
and  by  such  leases  may  be  disallowed 

And  as  in  duty  bound  will  ever  pray. 

Dated  June  23rd,  A.  D.  1888. 

Grand  Lake  Mining  Company. 

W.  B.  WALLACE, 

Solicitor 
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Report  of  the  Hon.  the  Minister  of  Justice  approved  hy  His  Excellency  the   Governor 
General  in  Council  on  the  SOth,  January  1889. 

Department  op  Justice,  Ottawa,  January  28th,  1889. 
To  His  Excellency  the  Governor  General  in  Council. 

The  undersigned  having  had  under  consideration  the  Acts  of  the  legislature  of  the 
province  of  New  Brunswick,  passed  in  the  session  held  in  the  year,  1888,  chapters  1, 
2,  4,  6  to  29,  31  to  33,  35  to  52,  54  to  77,  79  and  80,  respectfully  recommends  that  they 
be  left  to  their  operation. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice.  * 


Report  of  the  Honourable  the  Minister  of  Justice  approved  hy  His  Excellency  the 
Governor  General  in  Council  on  the  SOth  January,  1889. 

Department  of  Justice,  Ottawa,  20th  January,  1889. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  his  report  on  chapter  30,  intituled  : 
"  An  Act  to  incorporate  the  Channel  Subway  Company,"  passed  by  the  legislature  of 
the  province  of  New  Brunswick  in  the  session  of  1886,  an  authentic  copy  of  which  was 
received  by  the  Secretary  of  State  on  the  6th  June,  1888. 

This  Act  recites  that  it  has  been  considered  that  the  construction  of  a  subway  or 
subways  beneath  the  harbour  of  St.  John,  to  connect  with  the  east  and  west  sides  of  the 
city  of  St.  John  for  the  passage  of  foot  passengers,  horses,  carriages,  street  cars  and  other 
vehicles  would  be  of  great  public  utility,  and  proceeds  to  create  a  corporation  for  the 
purpose  of  excavating,  constructing  and  operating  such  subway,  but  so  as  not  to  inter- 
fere with  the  navigation  of  the  harbour  of  St.  John. 

By  "  The  British  North  America  Act "  public  harbours,  of  which  the  harbour  of 
Saint  John  is  undoubtedly  one,  are  vested  in  the  Crown  for  the  use  of  Canada. 

The  Supreme  Court  of  Canada  has  decided  in  Holman  vs.  Green,  S.C.R.,  vol.  6,  p. 
707,  that  the  land  covered  with  water  in  the  public  harbours  of  Canada,  belong  to  the 
Crown  for  the  use  of  Cf^nada,  and  not  to  the  Crown  for  the  use  of  the  province  in  which 
such  land  lies.  It  therefore  follows  that  the  Act  in  question  almost  exclusively  relates 
to  the  public  property  of  Canada,  and  authorizes  an  interference  with  that  property. 

This  Act  may  also  be  considered  as  infringing  on  the  power  of  the  Parliament  of 
Canada,  exclusively  to  make  laws  in  respect  to  navigation,  while  it  professes  not  to  author- 
ize the  company  to  interfere  with  navigation,  it  authorizes  the  construction  of  a  work 
which  may  to  some  extent  interfere  with  navigation  and,  at  any  ra^^e,  without  the  sanc- 
tion of  the  authority  which  alone  can  determine  whether  the  work  will  interfere  with 
navigation  or  not. 

He  therefore  recommends  that  this  Act  be  disallowed  unless  the  Lieutenant-Gov- 
ernor of  the  province  is  able  to  assure  your  Excellency,  before  the  time  for  disallowance 
expires  tliat  the  Act  will  be,  or  has  been  repealed. 

The  undersigned  recouniiends  that  a  copy  of  this  report  if  approved,  be  transmitted 
to  His  Honour  the  Lieutenant  Governor  of  New  Brunswick. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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Ri"port  of  the  Honourable  the  Minister  of  Justice  approved  by  His  Excellency  the  Gover- 
nor General  in  Council,  on  the  30th  January,  1889. 

Department  op  Justice,  Ottawa,  28th  January,  1889. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  submit  for  consideration  his  report  on  chapter 
78,  intituled  :  "An  Act  to  incorporate  the  New  Brunswick  Telephone  Companj^,"  passed 
by  the  legislature  of  the  province  of  New  Brunswick  in  the  session  of  1888,  an  authen- 
tic copy  of  which  was  received  by  the  Secretary  of  State  on  the  Gth  June,  1888. 

In  the  year  1880,  the  Canadian  Parliament  (cap.  67)  granted  a  charter  to  the 
Bell  Telephone  Company  of  Canada,  giving  it  power,  among  other  things,  to  construct 
and  maintain  lines  of  telephone  along  the  sides  of  streets  or  any  public  highway  in 
Canada,  and  that  in  1882  the  company  so  incorporated  obtained  from  the  legislature 
of  New  Brunswick  an  Act  expressly  recognizing  and  ratifying  the  rights  acquired  by  it 
from  the  Canadian  Parliament,  and  expressly  giving  it  power  to  construct,  erect  and 
maintain  its  lines  of  telephone  throughout  the  province  of  New  Brunswick. 

It  is  stated  in  a  petition  to  your  Excellency,  from  the  Bell  Telephone  Company  of 
Canada,  dated  the  25Lh  day  of  August  last,  that  upon  the  passing  of  that  Act,  the  Bell 
Telephone  Company  of  Canada  entered  into  its  business  in  the  province  of  New 
Brunswick,  and  expended  the  sura  of  $50,000  in  the  erection  and  equipment  of  telephone 
exchanges  and  lines  in  the  cities  and  towns  of  St.  John,  Fredericton,  Moncton,  Wood- 
stock and  St.  Stephen. 

The  Bell  Telephone  Company  have  a  riglit  under  this  charter  to  extend  their 
operations  in  the  province  of  New  Brunswick,  under  the  powers  granted  to  them,  both 
by  the  Dominion  Parliament  and  the  New  Brunswick  legislature. 

At  the  last  session  of  the  New  Brunswick  legislature,  "  The  New  Brunswick 
Telephone  Company  (Limited)"  obtained  from  tlie  New  Brunswick  legislature,  the 
charter  which  is  now  the  subject  of  discussion.  This  charter  is  without  objection,  ex- 
cept in  respect  to  the  9th  section,  which  provides  as  follows  : — 

"The  said  company  shall  have  the  exclusive  right  of  erecting  poles  and  maintaining 
telephone  connection  between  the  following  points,  for  the  period  of  ten  years  from  the 
passing  of  this  Act,  viz.,  between  the  city  of  Saint  John  and  the  city  of  Fredericton, 
and  the  town  of  Woodstock,  in  the  county  of  Carlettm,  and  between  the  city  of  Saint 
John  and  the  town  of  Moncton,  in  the  county  of  Westmoreland,  and  between  the  city 
of  Saint  John  and  the  town  of  Saint  Andrews,  in  the  county  of  Charlotte,  and  between 
the  said  town  of  Saint  Andrews  and  the  town  of  Saint  Stephens,  in  the  said  county 
of  Chailotte ;  provided  always  that  the  said  company  shall,  within  two  years  from  the 
passing  of  this  Act,  construct,  erect  and  equip  telephone  communication  between  these 
several  points,  or  places  between  the  same,  and  also  provided  that  this  section  shall  not 
apply  to,  or  interfere  with,  any  lines  of  telephone  actually  constwicted  and  operated  at 
the  time  this  Act  comes  into  force.  The  rates  or  charges  imposed  by  the  said  company 
for  the  transmission  of  messages  over  the  lines  of  the  said  company  within  this  province 
shall  be  subject  to  regulation  of  the  Lieutenant-Governor  in  Council,  who  shall  have 
the  right  to  fix  the  same  from  time  to  time." 

The  Act  under  consideration,  therefore,  interferes  with  and  restricts  the  operation 
of  an  Act  of  the  parliament  of  Canada,  and  has  the  effect  likewise  of  materially  dimin- 
ishing the  value  of  franchises,  which  the  New  Brunswick  legislature  had  previously 
granted  to  another  company. 

The  undersigned  therefore  recommends  that  the  Act  under  consideration  be  dis- 
allowed, unless  his  Honour  the  Lieutenant-Governor  of  New  Brunswick  is  able  to 
inform  your  Excellency  that  the  provisions  of  the  Act  under  consideration,  which  have 
this  effect,  have  been  or  will  be  repealed,  and  he  recommends  that  a  copy  of  this  report 
if  approved,  be  transmitted  to  his  Honour  the  Lieutenant-Governor  of  New  Brunswick. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  oj  Justice. 
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Report  of  the  Honourable   the  Minister   oj   Justice   approved   hy   His   Excellency    tfie 
Governor  General  in  Council  on  the  loth  March,  1889. 

Department  of  Justice,  Ottawa,  11th  March,  1889. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  for  consideration  the  following  observa- 
tions on  chapter  5,  intituled  :  "  An  Act  further  relating  to  mines  and  mining  leases," 
passed  by  the  legislature  of  the  province  of  New  Brunswick  in  the  session  of  1888,  an 
authentic  copy  of  which  was  received  by  the  Secretary  of  State  on  the  6th  of  June  last. 

Section  3  of  this  Act  provides  as  follows  : — 

"  Mining  leases  or  licenses  heretofore  issued  or  which  are  hereafter  issued  may, 
after  the  expiration  of  five  years  from  the  date  of  issue  of  such  lease  or  license,  or  of  the 
date  of  issue  of  any  renewal  thereof,  by  the  order  of  the  Governor  in  Council,  be 
declared  forfeited,  cancelled  and  annulled  upon  it  being  made  to  appear  to  the  Governor 
in  Council : 

"  1.  That  no  minerals  have  been  raised  upon  such  lease  or  license  for  twelve 
months  continuously  whereby  a  royalty  has  accrued  to  the  Crown  ;  or 

"  2.  That  minerals  have  been  raised  upon  said  lease  or  license  and  a  royalty  has 
accrued  due  thereunder,  but,  being  due  for  a  period  of  six  months,  has  not  been  paid  ;  or 

"  3.  That  any  other  condition  or  covenant  contained  in  any  lease  or  license  has  not 
been  performed  according  to  the  terms  thereof  ;  and, 

"  4.  That  a  month's  notice  in  writing  has  been  given  by  or  on  behalf  of  the  surveyor 
general  to  the  lessee  or  license,  or  when  he  has  registered  an  assignment  of  his  license  in 
the  registry  office  of  deeds  for  the  county  in  which  the  licensed  lands  lie,  to  the 
assignee,  of  his  intended  application  to  the  Governor  in  Council  for  an  Order  in  Council 
for  the  forfeiture  and  cancellation  of  such  lease  or  license,  which  notice  shall  state  the 
time  and  place  when  and  where  the  application  is  to  be  heard  ]  "—and  section  8  provides 
that  "immediately  upon  such  forfeiture"  being  made  and  registered,  the  Surveyor 
General  shall  be  deemed  to  have  retaken  possession  on  behalf  of  the  crown,"  of  the| 
leased  premises  without  inquest  of  office. 

Objection  has  been  made  to  the  Act  by  persons  holding  leases  of  mining  lands 
under  the  provisions  of  former  statutes,  and  the  attention  of  the  undersigned  has  been 
called  to  the  terms  of  these  leases  granted  by  the  provincial  authorities  of  New  Bruns- 
wick which  this  legislation  would  affect. 

They  contain  no  provision  such  as  the  statute  under  consideration  impose-,  and  the 
enactment  would  therefore  impose  new  restrictions  on  the  lessees,  with  the  penalty  of 
the  forfeiture  in  case  of  non-compliance. 

Such  legishxtion  seems  to  be  at  variance  with  the  principles  of  justice,  and  seems  to 
invade  the  rights  of  property  which  it  is  so  important  to  preserve,  fo:-  the  credit  of  the 
whole  country,  and  for  the  safety  of  private  persons. 

If  it  is  desirable  that  a  province  should  resume  any  part  of  its  patrimony  the 
methods  adopted  should  be  those  which  recognize  and  provide  for  the  rights  which  have 
accrued  under  the  sanction  of  the  crown. 

The  undersigned  therefore,  respectfully  recommerd  that  his  Honour  the  Lieu- 
tenant-Governor of  New  Brunswick,  be  informed  that  in  the  opinion  of  your  Excel- 
lency's government,  it  is  desirable  that  the  statute  in  question  should  be  auiended  in 
such  a  way  as  to  remove  the  objectionable  features  indicated.  He  recommends  that  a 
copy  of  this  report,  if  approved,  be  transmitted  to  his  Honour  the  Lieutenant-Governor 
of  New  Brunswick. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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Report   of  the  Honourable  the  Minister  oj    Justice,  approved  by  His  Excellency    the 
Governor  General  in  Council  on  the  5th  February,  1889. 

Dept.  op  Justice,  Ottawa,  28th  January,  1889. 

To  His  Excellency  the  Governor  General  in  Council :  * 

The  undersigned  has  the  honour  to  submit  for  consideration  his  report  on  certain 
of  the  Acts  passed  by  the  legislature  of  the  province  of  New  Brunswick  in  the  session 
of  1888,  authentic  copies  of  which  were  received  by  the  Secretary  of  State  on  the  6th 
June  last. 

Chapter  34,  "  An  Act  to  incorporate  the  Tobique  River  Boom  Company." 

It  would  appear  from  section  10  of  this  Act  that  the  Tobique  River  is  a  navigable 
stream,  and,  if  this  is  the  case,  the  Act  is  an  interference  with  the  exclusive  legislative 
authority  of  the  parliament  of  the  Dominion  to  make  laws  respecting  navigation,  and  it 
may  also  be  legislation  in  respect  to  the  public  property  of  Canada,  inasmuch  as  rivers, 
under  the  provisions  of  the  British  North  America  Act,  are  vested  in  Canada. 

The  undersigned  has  asked  of  the  Minister  of  Public  Works  a  report  as  to  the 
character  of  the  Tobique  River,  In  the  meantime,  however,  inasmuch  as  similar  Acts 
in  the  province  of  New  Brunswick  have  been  left  to  their  operation,  .the  undersigned 
does  not  recommend  that  the  power  of  disallowance  should  be  exercised  in  respect  to 
this  Act. 

Chapter  53.  "  An  Act  to  continue  the  Fredericton  Boom  Company  and  to  consoli- 
date and  amend  the  several  Acts  relating  to  the  said  company." 

Chapter  38  of  the  Acts  of  the  legislature  of  New  Brunswick  passed  in  the  38th 
year  of  Her  Majesty's  reign  (1875)  was  an  Act  to  amend  the  original  Act  of  incorpor- 
ation of  this  company,  and  was  reported  on  by  the  Honourable  Edward  Blake,  when 
Minister  of  Justice,  in  a  report  dated  the  16th  October,  1876.  In  view  of  that  report, 
which  recommended  that  chapter  38  of  1875  should  be  left  to  its  operation,  and  in  view 
of  the  Act  now  under  consideration  being  merely  a  continuance  and  consolidation  of 
the  previous  Acts,  which  have  been  allowed  to  go  into  operation,  the  undersigned 
recommends  that  the  same  course  be  adopted  in  respect  to  this  Act,  while  entertaining 
much  doubt  as  to  the  validity  of  many  of  its  provisions. 

Chapter  81    "An  act  to  incorporate  the  town  of  Campbellton." 

Section  47  of  this  Act  enumerates  the  subjects  in  respect  to  which  the  town  council 
may  make  by-laws.     Among  these  are  the  following  : 

14.  The  power  to  regulate  the  anchorage,  lading  and  unloading  of  vessels,  and  other 
craft  arriving  at  the  said  town. 

17.  The  enforcement  of  the  due  observance  of  the  Lord's  Day,  commonly  called 
Sunday,  and  punishment  of  vice,  immorality  and  indecency  in  the  streets  or  other  places 
within  the  said  town. 

23.  The  restraining  and  punishing  of  all  vagrants,  drunkards,  mendicants  and 
street  beggars. 

The  subject  referred  to  in  the  14th  article  is  clearly  beyond  the  competency  of  a 
provincial  legislature,  having  undoubted  reference  to  navigation  and  shipping,  and  the 
management  and  control  of  the  harbour,  those  being  subjects  exclusively  assigned  to  the 
Dominion  parliament. 

The  undersigned  recommends  that  the  attention  of  his  Honour  the  Lieutenant- 
Governor  of  New  Brunswick  be  called  to  this  Act,  with  a  view  to  the  repeal  of  sub- 
section 14  of  section  47. 

The  provisions  of  subsections  17  and  23  of  the  same  section  also  relate  to  matters 
which  are  within  the  control  of  the  parliament  of  Canada,  and  which  have  been 
legislated  on  by  that  parliament.  They  can  only  be  considered  valid  as  authorizing 
regulations  in  aid  of  the  enforcement  of  the  Acts  of  the  federal  parliament. 

The  undersigned  recommends  that  a  copy  of  his  report,  if  approved,  be  transmitted 
to  his  Honour  the  Lieutenant-Governor  of  New  Brunswick. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NEW  BRUNSWICK,  52nd  \^ICT0RIA,  1889. 

3rd  Session — 26th  General  Assembly. 

Report  oj  the  Hon.  the  Minister  of  Justice    approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  28th  June,  1890, 

Department  of  Justice,  Ottawa,  31st  May,  1890. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  recommend  that  all  of  the  following  Acts  passed 
by  the  General  Assembly  of  the  province  of  New  Brunswick,  in  the  session  thereof, 
held  in  March  and  April,  1889,  chapters  1  to  6,  8  to  22,  24  to  26,  28  to  72,  be  left  to 
their  operation. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report   of  the   Honourable  the  Minister  of  Justice,    approved  hy   His  Excellency   the 
Governor  General  in  Council  on  the  5th  July,  1890. 

Department  of  Justice,  Ottawa,  31st  May,  1890. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  submit  for  consideration  his  report  on  the  fol- 
lowing Acts,  passed  by  the  legislature  of  the  province  of  New  Brunswick  in  the  session 
of  1889. 

Chap.  7.  An  Act  respecting  the  executive  administration  of  the  laws  of  this 
province. 

The  undersigned  has  in  a  report  bearing  even  date  herewith,  upon  the  legislation  of 
the  Province  of  Quebec,  1889,  dealt  at  length  with  the  questions  raised  by  this  Act,  but 
for  the  reasons  in  such  report  stated,  he  recommends  that  this  Act  be  left  so  its 
operation. 

Chap.  23.     ''  An  Act  respecting  certain  criminal  courts." 

This  Act  constitutes  a  judge  of  every  county  court,  a  court  of  record  for  the  trial 
of  persons  under  the  provisions  of  the  Speedy  Trials  Act,  which  at  a  recent  session  of 
parliament  was  extended  so  as  to  apply  to  the  provinces  of  Prince  Edward  Island, 
Nova  Scotia  and  New  Brunswick,  and  is  within  the  competency  of  a  provincial  legis- 
lature under  the  provisions  of  "The  British  North  America  Act,"  section  92,  article  14. 
Section  4  of  the  Act  however,  provides  that  the  Lieutenant-Governor  in  Council 
may  appoint  stipendiary  or  police  magistrates  within  any  county. 

The  undersigned  again  desires  to  express  his  doubts  as  to  the  right  of  a  Lieutenant- 
Governor  to  appoint,  or  of  a  pro\incial  legislature  to   authorize    the  appointment  of, 
justices  of   the  peace  or  other  judicial  officers.     The  (juestion   is  one  of  difficulty  and 
there  have  been  decisions  both  ways,  but  no  final  court  of  appeal  has  expressly  forniu- 
ated  a  judgment  upon  it.     It  is  contended  on  the  part  of  the  provinces  that  the  power 
n  question  is  vested  in  the  legislatures  by   virtue  of  their  power  to  "  exclusively  make 
aws  in  relation  to  the  admini.stration  of  justice  in  the  province  including  the  constitu- 
ion,  maintenance,  and  organization  of  the  provincial  courts,  both  of  civil  and  criminal 
urisdiction,"  and  in  a  recent  case  the  court,  after  intimating  that  this  provision  was  suf- 
cient  to  confer  the  necessary  authority,  went  on  to  observe  that  if  there  were  any  doubt 
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about  that,  there  is  no  doubt  but  that  the  provincial  legislatures  have  assumed  the  right 
to  pass  laws  providing  for  the  appointment  of  justices  of  the  peace,  and  that  justices  of  the 
peace,  police  and  stipendiary  magistrates  have  been  appointed  in  pursuance  of  such 
laws,  and  that  the  Dominion  Government  has  never  in  any  wa}'^,  or  at  any  time  inter- 
fered with  any  such  appointments,  and  that  the  Parliament  of  Canada  has,  from  time 
to  time  since  the  passing  of  "  The  British  North  America  Act  "  recognized  the  right  so 
assumed  and  the  appointments  so  made,  and  that  the  question  must  be  taken  to  be  set 
at  rest  by  the  action  of  the  Parliament  of  Canada. 

Without  dealing  with  this  subject  at  length,  the  undersigned  deems  it  to  be  his 
duty  t )  express  his  dissent  from  what  may  be  supp  ised  to  be  an  inference  fairly  to  be 
drawn  from  this  argument  that  the  interpretation  of  "  The  British  North  America  Act " 
can  in  no  way  be  affected  by  subsequent  legislation  by  parliament,  or  the  legislatui'es, 
or  by  any  action  of  the  government. 

No  legislative  body  can,  by  legislation,  incrense  or  diminish  the  authority  conferred 
upon  it  by  the  constitution  ;  nor  can  any  expression  of  opinion  or  course  of  legislative 
action  by  either,  afford  any  conclusive  or  even   satisfactory  guide  to  its   interpretation. 

No  individual  in  Canada  can  be  stopped  from  asserting  or  enforcing  his  rights,  or 
his  objections  under  that  Act,  by  reason  of  any  action  on  the  part  of  the  Parliament  of 
Canada  or  of  the  legislatures.  No  person  in  Canada  can  be  bound  by  acquiescence  in 
unconstitutional  legislation  on  the  part  of  governments,  even  if  such  acquiescence  have 
occurred. 

The  undersigned  has  been  unable  therefore  to  regard  the  decision  referred  to,  as 
disposing  of  the  objections  which  arise  to  the  appointment  of  such  magistrates  by  the 
provincial  authority. 

After  all  that  has  transpired  in  connection  with  this  subject,  it  is  evident  that  tliese 
questions  must  be  left  to  be  decided  by  judicial  authority,  and  the  undersigned  does  not 
therefore   recommend  in  regard  to  such   Acts  the  exercise  of  the  power  of  disallowance. 

Chap.  27.  "  An  Act  to  unite  the  city  of  Portland  with  the  city  of  St.  John,  in  the 
city  and  county  of  St.  John,  and  to  amend  the  charter  of  the  city  of  St.  John,  and 
the  law  relating  to  civic  government." 

This  is  an  Act  which  unites  the  cities  of  St.  John  and  Portland,  and  provides  for 
the  government  of  the  new  corporation. 

Several  of  the  existing  statutory  provisions,  relating  to  the  two  cities,  have  been 
incorporated  in  this  Act,  and  the  Act  is  substantially  a  consolidation  of  existing  legis- 
lation. 

The  undersigned  would  call  attention  to  the  provisions  relating  to  the  police  court 
and  to  the  city  court,  and  would  refer,  in  connection  with  the  appointment  of  the  police 
magistrate,  to  his  observations  in  reference  to  chapter  23, 

The  undersigned  recommends  that  the  Act  be  left  to  its  operation. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NEW  BRUNSWICK— 53rd  VICTORIA,  1890. 

1st  Session — 27th  General  Assembly. 

Report  of  the  Monourable  the  Minister  of  Justice. 

Department  of  Justice,  Ottawa,  16th  April,  1891. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  considered  the  Acts  passed  by  the  legislature  of  the  pro- 
vince of  New  Brunswick  at  the  session  held  in  the  year  1890,  the  chapters  1  to  46,  48, 
49,  51  to  59,  61  to  63,  65  to  72,  74  to  79,  and  received  by  the  Secretary  of  State  on  the 
10th  day  of  July  last,  respectfully  recommends  that  they  be  left  to  their  operation,  and 
that  the  Lieutenant-Governor  of  that  province  be  so  informed. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Note. — No  Report  appears  to  have  been  made  uix)n  chapters  47,  50,  60,  64  and  73. 


NEW  BRUNSWICK— 54th  VICTORIA,-  1891. 

2nd  Session — 27th  General  Assembly. 

Report  of  the  Honourable    the  Minister  of  Justice,   approved  by  His   Excellency    the 
Govertwr  General  in  Council,  on  the  9th  August,  1892. 

Department  op  Justice,  Ottawa,  30th  May,  1892. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  recommend  that  all  of  the  Acts  of  the  legisla- 
ture of  the  province  of  New  Brunswick,  passed  in  the  year  1891,  except  chapters  13, 
18  and  48,  in  respect  of  which  the  undersigned  has  specially  reported,  and  comprising 
sixty-four  Acts,  be  left  to  their  operation. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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Rejjort   of   the  Honourable  the  Minister  of  Justice,    approved   by   His   Excellency  the 
Governor  General  in  Council  on  the  9th  August,  1892. 

Department  of  Justice,  Ottawa,  30th  May,  1892. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  certain  Acts  passed  by  the 
legislature  of  the  province  of  New  Brunswick  on  the   16th  day  of  April,  1891. 

Chapter  13.  "An  Act  to  enable  Aliens  to  acquire,  hold  and  convey  Real  Estate 
in  this  Province." 

This  Act  purports  to  empower  aliens  to  acquire  and  dispose  of  real  and  personal 
property  in  the  province. 

By  "  The  British  North  America  Act "  the  right  of  legislation  in  regard  to  aliens  is 
vested  in  the  Dominion  Parliament,  and  in  view  of  the  undersigned  it  is  very  question- 
able whether  the  rights,  purporting  to  be  created  by  this  Act,  can  be  obtained  by  the 
legislation  of  a  provincial  legislature.  The  undersigned  does  not,  however,  deem  that 
any  public  benefit  would  accrue  were  the  power  of  disallowance  exercised  with  respect 
to  this  Act,  and  he  therefore  i-ecommends  that  the  same  be  left  to  its  operation. 

Chapter  18.     "  An  Act  respecting  Railways." 

This  Act  is  similar  in  terms  to  the  Dominion  Railway  Act,  which  regulates 
Dominion  railways,  and  to  several  provincial  Acts  regulating  provincial  railways.  It 
purports  to  apply  only  to  railways,  which  are  subject,  or  which  render  themselves  subject 
to  the  legislative  authority  of  th^  legislature  of  the  province,  and  its  provisions  are  in 
the  main  unquestionably  within  the  powers  of  a  provincial  legislature. 

The  undersigned  deems  it  right,  however-,  to  call  attention  to  section  9  of  the  Act, 
which  purports  to  authorize  a  company  to  take  possession  of  "  so  much  of  the  public 
beach  or  of  the  land  covered  with  the  waters  of  any  lake,  river,  stream,  or  canal,  or  of 
their  respective  beds,  as  is  necessary  for  the  railway."' 

Section  72  provides  that  if  a  railway  is  carried  across  a  navigable  river  or  canal,  a 
draw  or  swing  bridge  is  to  be  constructed,  and  to  be  operated  under  the  regulations  of 
the  Lieutenant-Governor  in  Council.  Sections  73  and  75  make  provisions  in  reference 
to  railways  constructed  over  navigable  rivers,  canals  or  streams.  The  undersigned  is  of 
opinion  that  a  provincial  legislature  has  no  jurisdiction  to  authorize  the  construction  of 
any  structure  that  would  in  any  way  affect  the  navigability  of  any  of  the  navigable 
rivers  or  waiters  of  Canada,  and  that  the  sections  in  question,  in  so  far  as  they  infringe 
in  that  particular,  are  ultra  vires.  In  view,  however,  of  the  fact  that  provincial  rail- 
ways may,  upon  application  to  the  federal  authorities,  obtain  the  rights  and  privileges 
purporting  to  be  given  by  the  said  Act,  and  that  the  Act  as  a  whole  is  beneficial  to  the 
public  interest,  the  undersigned  recommends  that  the  same  be  left  to  its  operation. 

Chapter  48.  "  An  Act  to  extend  the  powers  of  the  Madawaska  Log  Driving 
Company  (of  Maine)  to  the  provincial  waters  of  the  River  St.  John  above  Grand  Falls." 

It  woulil  appear  that  in  the  year  1891,  certain  persons  were  incorporated  by  the 
legislature  of  the  state  of  Maine,  under  the  name  of  the  "  Madawaska  Log  Driving 
Company,"  to  drive  down  on  the  St.  John  River  until  they  reached  the  international 
boundary.  This  Act  purports  to  give  to  that  company  a  legal  corporate  status  in  the 
province  of  New  Brunswick,  and  empowers  it  to  continue  its  operations  in  the  provin- 
cial waters  of  the  River  St.  John,  down  to  Grand  Falls  in  the  province.  It  may  be 
doubted  whether  this  Act  is  intra  vires  of  a  provincial  legislature,  as  the  company  in 
question  is  not  a  company  with  provincial  objects  merely,  but  would  appear  to  be  an 
"  undertaking  "  extending  beyond  the  limits  of  the  province.  (See  B.  N.  A.  Act,  sec- 
tion 92,  articles  10  and  11). 

The  undei'signed,  however,  considers  that  the  point  now  raised,  may,  if  raised  at 
all,  be  taken  in  a  court  of  law,  and  as  no  public  object  would  be  benefited  by  its  disal- 
lowance, he  recommends  that  it  be  left  to  its  operation. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NEW  BRUNSWICK— 55th  VICTORIA,  1892. 

3rd  Session — 27th  General  Assembly. 
His  Honour  the  Lieutenant-Governor  to  the  Hon.  Secretary  of  State. 

Government  House,  Fredericton,  N.  B,,  18th  May,  1892. 

Sir, — I  have  the  honour  to  transmit  herewith,  a  certified  copy  of  an  Act  to 
declare  "  the  rights  of  the  Crown  as  represented  by  the  government  of  the  province  in 
certain  public  lands  and  property  "  passed  by  the  House  of  A)-sembly  and  Legislative 
Council,  and  reserved  by  lae  for  the  signification  and  pleasure  of  his  Excellency 
the  Governor  General,  on  the  7th  day  of  April  last. 

I  do  not  desire  to  express  any  opinion  as  to  the  legal  rights  involved,  but  I  venture 
to  .state  that  the  appropriation  of  the  proceeds  of  the  proposed  sale  of  land,  being  a 
portion  of  the  Government  House  property,  to  the  erection  of  a  new  building,  or  iu  the 
repair,  plumbing  and  heating  of  the  old  building,  and  thereby  making  it  not  only  habit- 
able, but  economical  as  a  residence,  would  be  in  the  interest  and  comfort  of  my 
successors  in  office. 

I  have  also  the  honour  to  inclose  a  memoranmim  from  the  Acting  Attorney 
General,  in  reference  to  the  provisions  of  the  Act  referred  to. 

I  have,  etc., 

S.  L.  TILf.EY. 


Memorandum  of  the  Solicitor  General  and  Acfitig  Attorney  General  for  the 
information  of  His  Honour  the  Lieutenant-Governor,  in  reference  to  the  Bill  "An 
Act  to  declare  the  rights  of  tlie  Crotvn  as  represented  by  the  Government  of  the 
Province  in  certain  lands  and  property"  which,  on  the  7  th  day  of  April  last,  was 
reserved  hy  His  Honour  for  the  signification  of  the  pleasiire  of  His  Fxcellencyt 
the  Governor  General. 

It  will  be  seen  by  a  reference  to  the  third  schedule  of  the  British  North  America 
Act,  that  among  the  public  works  and  property  which  are  to  be  the  property  of  Canada 
are,  custom-houses,  post  offices,  and  all  other  public  buildings,  except  such  as  the 
government  of  Canada  appropriate  for  the  use  of  the  provincial  legislatures  and 
governments.  The  property  known  and  described  as  "  Government  House  property," 
referred  to  in  the  said  bill,  was  appropriated  for  the  use  of  the  provincial  government 
of  New  Brunswick,  at  the  time  of  the  union,  and  being  so  appropriated,  was  thereby 
accepted,  under  and  by  virtue  of  the  said  third  schedule,  from  the  provincial  public 
works  and  property,  declared  to  be  the  property  of  Canada,  and  consequently  has  con- 
tinued to  be  and  is,  the  property  of  the  province. 

It  seems  clear  to  the  undersigned  that  this  is  the  proper  construction  of  the  British 
North  America  Act. 

It  will  be  ob.served,  however,  from  a  perusal  of  the  bill,  that  it  recognizes  an 
obligation  on  the  part  of  the  provincial  goverimient  to  devote  the  proceeds  of  the  sale 
of  the  property,  if  disposed  of,  to  the  providing  of  a  suitable  residence  for  the  Lieutenant- 
Governor  and  provides  that  until  the  proceeds  are  appropriated  to  this  purpose,  the 
same  .shall  be  placed  on  deposit  at  interest  to  the  credit  of  a  special  account  in  a 
chartered  bank,  to  be  named  by  the  Governor  in  Council. 

WILLIAM  iUGSLEY, 
Solicitor  General  and  Acting  Attorney  General. 
Dated  May  17th,  1892. 
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Report  of  the  Honourable  the  Minister  oj^  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  6th  February,  1893. 

Department  of  Justice,  Ottawa,  26th  January,  1893. 

To  Hit  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  had  referred  to  hiin  a  communication  from  his  Honour  the 
Lieutenant-Governor  of  New  Brunswick,  dated  16th  May,  1892,  inclosing  a  bill,  entitled 
"An  Act  to  declare  the  Rights  of  the  Crown  as  represented  by  the  government  of  the 
province  in  certain  Lands  and  Property,"  passed  by  both  houses  of  the  legislature  on 
the  7th  April  last,  but  reserved  by  his  Honour  for  the  signification  of  the  pleasure  of 
your  Excellency. 

The  bill  in  question,  after  reciting  that  the  property  known  and  described  as 
"  government  house  property,"  situate  in  the  city  of  Fredericton,  was  appropriated  for 
the  use  of  the  provincial  governement  of  New  Brunswick  at  the  time  of  the  union,  and 
being  so  appropriated,  was  thereby  excepted,  under  and  by  virtue  of  the  third  schedule 
of  the  British  North  America  Act,  from  the  provincial  public  works,  and  property,  to  be 
declared  to  be  the  property  of  Canada,  and  in  consequence  thereof  has  continued  to  be 
and  is  the  property  of  the  province  ;  and  after  further  reciting  that  a  tjuestion  might  be 
rais^ed  as  to  the  title  of  the  province  to  such  property  and  to  remove  doubts  and  to 
declare  the  rights  of  the  crown  as  represented  by  the  government  of  the  piovince 
therein,  it  was  deemed  desirable  to  pass  a  declaratory  Act  on  the  question,  proceeds  as 
follows : — 

"  It  is  hereby  declared  that  the  right'  and  title  to  the  property  situate  in  the  city 
of  Fredericton,  known  and  described  as  the  government  house  property,  is  vested  in 
and  belongs  to  the  crown,  as  represented  by  the  government  of  the  province,  and  that 
the  said  government  of  the  province  possesses  and  enjoys  full  power'  and  lawful 
authority  to  grant  and  convey  the  same  as  fully,  and  to  the  same  extent,  as  other 
crown  lands  and  property  in  this  province,  may  be  granted  and  conveyed  by  the  govern- 
ment thereof." 

The  bill  by  its  second  and  last  section  directs  that  any  proceeds  from  the  sale  of 
property  shall  be  used  and  applied  for  the  sole  purpose  of  providing  a  suitable  residence 
for  the  Lieutenant-Governor,  and  that  in  the  meantime  such  proceeds  should  be  placed 
on  depo-^it  to  the  credit  of  a  special  account  for  this  purpose. 

In  transmitting  the  bill  to  your  Excellency's  government,  his  honour  stated  that 
he  did  not  desire  to  express  any  opinion  as  to  the  legal  rights  involved,  but  intimated 
that  the  appropriation  of  the  proceeds  of  the  proposed  sale  as  specified  in  the  bill  would 
be  in  the  interest,  and  for  the  comfort  of  his  successors  in  office. 

The  undersigned  is  unable  to  agree  with  the  view  of  the  law  and  facts  in  which 
the  bill  seems  to  have  been  framed. 

Under  section  108  of  the  Bi-itish  North  America  Act,  and  the  third  schedule 
thereto  "customs  houses,  post  ofiices  and  all  other  public  buildings,  except  such  as  the 
government  of  Canada  appropriate  for  the  use  of  the  provincial  legislature  and  govern- 
ments, are  declared  to  be  the  property  of  Canada."  In  order,  therefore,  to  change  the 
title  of  the  property  in  question  from  Canada  to  the  province,  there  must  have  been  an 
appi'opriation  of  the  propert}'^  by  the  government  of  Canada  for  the  use  of  the  province, 
and  until  such  appropriation  was  made,  the  property  remained  in  Canada.  There  was, 
however,  an  appropriation  on  the  part  of  Canada.  On  the  11th  day  of  February,  1870, 
an  order  of  a  predec  'ssor  of  your  Excellency  in  Council  was  passed,  appropriating  the 
property  known  as  "  the  government  house  "  to  the  use  of  the  government  and  legisla- 
ture of  the  province  of  New  Brunswick. 

In  the  opinion  of  the  undersigned  that  Order   in   Council  constituted  an  appro- 
priation of  the  property  in  question  within   the  meaning  of  the  statute,   changing  its 
character,  and  converting  it  sub  modo  into  public  property  of  the  province. 
48  K 
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It  did  not,  the  undersigned  thinks,  vest  an  absolute  title  in  the  crown  in  right  of 
the  province,  but  gave  the  use  thereof  to  the  provincial  authorities  for  the  purpose 
specified  in  the  Order  in  Council. 

The  undersigned  cannot  assent  that  this  matter  is  free  from  doubt,  but  he  submits 
that  such  doubt  as  may  exist  should  not  be  set  at  rest  by  the  statute  of  the  province, 
asserting  the  provincial  view,  much  less  by  such  an  enactment  being  passed  by  the 
legislature  and  assented  to  by  your  Excellency. 

The  legislature  of  the  province  might  well  authorize  the  sale  of  the  property  when 
the  right  of  the  Dominion  should  be  determined,  but  the  right  of  the  Dominion  should 
be  left  by  your  Excellency  to  be  dealt  with  by  the  Parliament  of  Canada. 

For  these  reasons,  the  undersigned  humbly  recommends  that  no  action  he  taken 
upon  the  reserved  bill,  but  that  the  views  expressed  in  this  report  be  communicated  to 
his  Honour  the  Lieutenant-Governor  of  New  Brunswick. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  30th  May,  1893. 

Department  of  Justice,  Ottawa,  18th  May,  1893. 

To  His  Excellency  the  Governor  General  in  Council  : 

4 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  province  of  New  Brunswick,  in  the  fifty-fifth  year  of  Her 
Majesty's  reign  (1892)  chapters  1  to  64  inclusive,  received  by  the  Secretary  of  State  for 
Canada  on  the  first  day  of  June,  1892,  and  he  is  of  the  opinion  that  they  are  unobjec- 
tionable and  may  be  left  to  their  operation. 


Respectfully  submitted. 


J.  A.  OUIMET, 
Acting  Minister  of  Justice. 
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NEW  BRUNSWICK— 5b'TH  VICTORIA,  1893. 

1st  Session — 28th  General  Assembly. 

Report  of  the  Honourable  the    Minister  of  Justice,   approved   by    His   Excellency    the 
Governor  General  in  Council,  on  the  16th  March,  1894. 

Department  of  Justice,  Ottawa,  1st  March,  1894. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  province  of  New  Brunswick  in  the  fifty-sixth  year  of  Her 
Majesty's  reign  (1893),  chapters  1,  2,  4  to  44,  46  to  48,  70  to  77,  79  to  88,  received  by 
the  Secretary  of  State  for  Canada,  on  the  29th  day  of  June,  1893  ;  and  he  is  of  opinion 
that  they  are  unobjectionable  and  may  be  left  to  their  operation. 

The  remaining  Acts,  viz.,  chapters  3,  45,  69  and  78,  have  been  reserved  for  a 
separate  report. 

The  undersigned  also  recommends  that,  if  this  report  be  approved,  a  copy  of  the 
same,  with  a  copy  of  the  schedule  of  the  titles  of  the  Acts,  be  sent  to  the  Lieutenant- 
Governor  of  the  province  for  his  information. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Rejjort  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  18th  March,  1894- 

Department  of  Justice,  Ottawa,  1st  March,  1894. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  passed  by  the 
legislature  of  the  province  of  New  Brunswick  in  the  fifty-sixth  year  of  Her  Majesty's 
reign  (1893)  received  by  the  Secretary  of  State  for  Canada  on  the  29th  day  of  June 
1893,  as  follows  :  — 

Chap.  3.  "  An  Act  in  addition  to  and  in  amendment  of  Chap.  20,  Consolidated 
Statutes  of  '  Board  of  Works.'" 

Section  3  enacts  that  the  chief  commissioner  of  public  works  of  the  province  may 
by  himself,  his  engineers,  agents,  workmen  and  servants,  among  other  things,  alter  the 
course  of  any  river,  canal,  brook,  stream  or  water-course,  and  divert  or  alter,  as  well 
temporarily  as  permanently,  the  course  of  any  such  rivers,  &c. 

Chap.   45.     "  An  Act  for  supplying  the  city  of  Moncton  with  water." 

Section  7  provides  that,  for  the  purpose  of  obtaining  a  supply  of  water,  the  city 
council  is  authorized  to  enter  upon  all  lands  within  the  counties  of  Westmoreland  and 
Albert,  and  to  enter  upon  the  beds  of  any  river  or  rivers  in  those  counties,  and  build 
dams,  reservoirs  or  other  works,  and  cause  the  water  to  overflow  the  land  bordering  on 
such  rivers,  and  to  take  thei'efrom  such  quantity  or  quantities  of  water  as  may  be  re- 
quired. 

The  undersigned  desires  to  point  out  that  a  provincial  legislature  cannot  authorize 
the  diversion  or  occupation  of  the  beds  of  rivers  which,  under  the  "  British  North 
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America  Act,"  became  a  part  of  the  public  property  of  Canada.  Provisions  such  as 
those  in  question  would,  however,  apply  to  rivers  which  at  the  time  of  the  union  were 
the  subject  of  private  ownership,  and,  further,  the  powers  referred  to  might  be  exercised 
as  to  the  rivers,  the  property  of  Canada,  upon  obtaining  the  necessary  authority  from 
the  Dominion. 

Chap.  69.  "  An  Act  to  incorporate  the  Fredericton,  Gibson  and  Marysville  Electric 
Railway  Company." 

Section  2  enacts  that  the  company  shall  have  power,  among  other  things,  to  con- 
struct and  maintain  a  bridge  across  the  River  St.  John  between  the  city  of  Fredericton 
and  the  parish  of  "  St.  Mary's  "  in  the  county  of  York,  at  such  place  as  may  be  by  them 
deemed  advisable ;  provided  that  the  said  bridge  shall  not  interfere  with  the  navigation 
of  the  river,  and  with  the  consent  of  the  government  of  the  province. 

The  undersigned  observes  that,  to  the  extent  which  the  River  St.  John  is  vested  in 
the  Dominion  under  "  The  British  North  America  Act,"  this  provision  is  idtra  vires  of 
the  provincial  legislature,  and,  in  any  event,  since  it  relates  to  a  navigable  river,  it  can 
only  have  efifect  subject  to  the  legislation  of  parliament  with  regard  to  the  construction 
of  works  in  navigable  waters.  So  far  as  the  latter  observation  is  concerned,  however, 
it  will  be  open  for  the  company  to  exercise  the  powers  in  question  upon,  complying  with 
chapt,er  92  of  the  Revised  Statutes  of  Canada,  and  if  any  question  should  arise  as  to  the 
title  to  the  river,  it  may  be  conveniently  determined  by  the  courts. 

Chap.  78.      "  An  Act  to  incorporate  the  New  Brunswick  Ti  ust  and  Loan  Society." 

This  statute,  among  other  provisions,  empowers  the  society  to  lend  and  advance 
money  by  way  of  loan  or  otherwise,  for  such  periods  as  it  may  deem  expedient,  upon  real 
or  personal  security,  or  both,  and  upon  public  securities,  upon  such  terms  and  conditions 
as  the  society  may  consider  satisfactory  or  expedient ;  also  to  act  as  an  agency 
association  for  the  interest  and  on  behalf  of  others,  who  shall  entrust  it  with  money  for 
that  purpose,  and  either  in  the  name  of  the  society  or  such  others,  to  lend  and  advance 
money  to  any  person  or  persons  upon  such  securities  as  have  been  mentioned,  and  upon 
such  terms  as  to  the  society  shall  appear  satisfactory ;  also  to  receive  money  on  deposit 
for  such  periods,  and  at  such  rate  of  interest  as  may  be  agreed  upon.  The  society  is 
also  empowered  to  stipulate  for,  and  to  demand  and  receive  in  advance,  the  interest 
from  time  to  time  accruing  on  any  loans  granted  by  the  society. 

It  appears  to  the  undersigned  that  the  powers  so  conferred,  or  some  of  them,  may 
relate  to  banking,  which  is  one  of  the  subjects  for  Dominion  legislation. 

The  undersigned  considers,  however,  that  any  question  which  may  arise  as  to  the 
powers  of  the  company  may  be  conveniently  determined  by  the  courts,  and  he  would 
not,  therefore,  recommend  disallowance. 

The  undersigned  recommends  that  the  statutes  mentioned  in  this  report  be  left  to 
their  operation,  and  that  a  copy  of  this  report,  if  approved,  be  sent  to  the  Lieutenant 
Governor  of  the  province  for  his  information. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NEW  BRUNSWICK— 57th  VICTORIA,  1894. 

2nd  Session — 28th  General  Assembly. 

His   Honour  the   Lieutenant  Governor  of  New  Brunswick  to  the   Hon.   the  Secretary 

of  State. 

Government  House,  Fredericton,  N.B.,  23rd  January,  1894. 

Sir, — I  have  the  honour  to  submit  herewith,  a  copy  of  an  Act  passed  by  the  legis- 
lative assembly  at  its  last  session,  intituled  "  An  Act  to  amend  an  Act  respecting  the 
use  of  Tobacco  by  Minors."  This  Act  was  reserved  by  me  upon  a  report  of  the  hon.  the 
Attorney- General,  that  my  assent  should  be  reserved,  until  the  Act  had  been  submitted 
for  the  consideration  of  his  Excellency  the  Governor  General  in  Council. 

Accompanying  this  is  a  copy  of  the  report  made  to  me  by  the  Attorney-General, 
upon  which  I  reserved  the  Act. 

I  have,  etc., 

JNO.  JAMES  *FRASER, 

Lieutenant-Governor. 


Memorandum  of  Hon.  Attorney -General  Blair  on  reserved  bill,  entitled  '^^An  Act  to  amend 
an  Act  respecting  the  use  of  Tobacco  by  Minors. 

Memorandum  of  the  Attorney-General  for  the  information  of  his  Honour  the 
Lieutenant-Governor  relating  to  a  bill  to  amend  An  Act  respecting  the  use  of  Tobacco  by 
Minors,  passed  by  the  legislative  assemblv  of  New  Brunswick  at  the  present  session 
thereof,  1894. 

A  bill  "  An  Act  to  amend  an  Act  respecting  the  use  of  tobacco  by  minors,"  a  copy 
whereof  is  herewith  inclosed  to  your  honour,  has  been  passed  during  the  present  session, 
and  as  I  entertain  some  doubt  as  to  the  competency  of  the  legislature  to  pass  this  bill, 
I  would  advise  that  your  honour's  assent  be  reserved,  until  the  saniie  be  submitted  for 
the  consideration  of  His  Excellency  the  Governor  General  in  Council. 

The  doubt  which  arises  in  my  mind  is  as  to  whether  the  legislature  is  not,  in 
passing  the  bill  attempting  to  make  the  sale  of  tobacco  to  minors  a  crime,  and  I  am 
unable  at  the  moment  to  satisfy  myself  that  if  such  is  the  case,  the  power  to  do  so,  is 
sufficiently  conferred  upon  the  local  legislature  by  the  British  North  America  Act. 

Several  Acts  I  am  aware  have  been  passed  within  recent  years,  not  only  in  this 
province  but  in  other  provinces,  respecting  the  use  of  tobacco  by  minors,  imposing 
penalties  recoverable  by  summary  conviction  upon  persons  selling  or  furnishing  tobacco 
or  cigars  to  such  minors,  and  it  has,  as  I  understand,  been  claimed  by  some  that  these 
Acts  are  competent,  as  being  in 'exercise  of  the  power  to  protect  the  public  health  and 
morals. 

My  difficulty  in  accepting  this  view,  without  further  consideration  than  I  am  able 
at  this  moment  to  give  it,  is,  that  there  would  be  no  limit  to  the  extent  the  legislature 
might  not  go  in  this  direction,  if  it  may  single  out  tobacco  as  an  article  which  shall  not 
be  sold  to  or  used  by  any  persons  the  legislature  may  designate,  except  upon  being 
subject  to  the  penalties  which  may  be  in  the  enactment  prescribed. 

It  would  seem  to  me,  therefore,  to  be  advisable  to  call  the  attention  of  the  Minister 
of  Justice  to  this  question,  before  giving  your  honour's  assent  to  the  bill,  and  I  therefore 
respectfully  recommend  that  the  assent  be  reserved  for  that  purpose. 

ANDREW  G.  BLAIR, 
April  21st,  1894.  Attorney-General. 
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Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Excellerwy  the  Governor 
General  in  Council,  on  the  25th  March,  1895. 

Department  of  Justice,  Ottawa,  14th  March,  1895. 

To  His  Excellency  the  Governor  General  in  Council : 

A  bill  has  been  referred  to  the  undersigned  which  was  passed  in  the  session  of  1894 
by  the  Legislative  Assembly  of  the  province  of  New  Brunswick,  intituled  "  An  Act  to 
amend  an  Act  respecting  the  use  of  tobacco  by  minors,"  which  bill  was  reserved  by  his 
honour  the  Lieutenant-Governor  for  the  signification  of  your  Excellency's  pleasure  thereon. 
Accompanying  the  bill  is  a  copy  of  the  report  made  to  his  Honour  the  Lieutenant-Governor 
by  the  Attorney-General  of  the  province,  setting  forth  the  reasons  upon  which  the  Lieu- 
tenant-Governor was  pleased  to  reserve  the  bill. 

The  undersigned  observes  that  the  bill  is  intended  to  amend  an  Act  of  the  provincial 
legislature  respecting  the  use  of  tobacco  by  minors,  passed  in  the  year  1893  (56  Vic, 
cap.  36). 

This  Act,  although  it  escaped  comment,  appears  to  have  been  left  to  its  operation 
upon  the  recommendation  of  the  late  Minister  of  Justice,  not  because  the  Act  was  con- 
sidered as  free  from  objection,  but  because  a  certain  policy  seems  to  have  been  estab- 
lished by  the  course  hitheifto  followed,  with  regard  to  provincial  Acts  of  doubtful  validity, 
as  relating  to  the  subject  of  criminal  law.  Cases  frequently  arise  in  which  it  is  difficult 
to  draw  the  line  between  that  which  is  ultra  vires  of  a  provincial  legislature,  as  apper- 
taining to  criminal  law  within  the  meaning  of  that  expression  in  section  91  of  the 
British  North  America  Act,  and  that  which  is  intra  vires  oi  the  legislature  by' reason  of 
its  authority  under  section  92  in  "  the  imposition  of  punishment  by  fine,  penalty,  or  im- 
prisonment for  enforcing  any  law  of  the  province  made  in  relation  to  any  matter  coming 
within  any  of  the  classes  of  subjects  enumerated  in  this  section."  Statutes  presenting 
this  difficulty  have,  therefore,  in  numerous  cases  been  left  to  their  operation,  with  a 
comment  calling  attention  to  the  doubt,  and  stating  in  efiect  that  it  would  be  convenient 
to  leave  the  Acts  to  their  operation,  and  the  question  of  their  validity  to  the  courts  at 
the  instance  of  any  individual  who  might  claim  to  be  prejudiced  thereby. 

The  Act  of  1893  provides,  in  effect,  that  any  one  who  furnishes  tobacco  to  a  minor 
under  18  years  of  age  shall,  upon  summary  conviction,  be  liable  to  a  penalty  or  to  im- 
prisonment with  or  without  hard  labour,  in  the  discretion  of  the  committing  justice,  and 
the  reserved  bill  provides  that : 

"  Any  person  who  shall  knowingly  accept  any  money  or  other  valuable  considera- 
tion to  act  as  the  agent  of  any  person  under  eighteen  years  of  age,  in  pi'ocuring  for  such 
person  any  cigars,  cigarettes,  smoking  or  chewing  tobacco,  or  snuff,  or  any  form  or  pre- 
paration of  tobacco  or  opium  for  smoking,  or  knowingly  shall  supply  to  any  person  under 
eighteen  years  of  age,  any  such  cigars,  cigarettes  or  other  form  or  preparation  of  tobacco, 
or  opium  for  smoking  or  chewing,  on  the  promise  of  any  money  or  other  valuable  consid- 
eration, shall  on  summary  conviction  thereof,  be  liable  to  a  fine  of  not  less  than  $2.00 
nor  mor  •  than  $10.00,  with  or  without  costs  of  prosecution,  or  to  imprisonment,  with  or 
without  hard  labour,  for  any  time  not  exceeding  thirty  days,  or  to  both  fine,  with  or 
without  costs,  and  imprisonment  to  the  said  amount  and  for  the  said  term,  in  the  dis- 
cretion of  the  committing  justice. 

"  Any  person  under  eighteen  years  of  age  who  has  in  his  possession,  cigarettes, 
cigars  or  tC)bacco  in  any  form,  and  upon  request  of  any  police  officer,  constable  or  justice 
of  the  peace,  refu.ses  ta  inform  such  police  officer,  constable  or  justice,  from  whom  he 
obtjiined  the  same  shall,  upon  summary  conviction  thereof,  be  subject  to  a  penalty  of  not 
less  than  §1.00  nor  more  than  SIO.OO,  with  or  without  costs  of  prosecution." 

In  the  opinion  of  the  undersigned,  it  is  doubtful  whether  either  the  reserved  bill  or 
the  Act  falls  within  the  legislative  authority  of  the  province.  Provisions  of  the  char- 
acter in  question  would  appear  to  come  rather  within  the  competence  of  Parliament,  as 
relating  to  the  subject  of  criminal  law. 
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.  The  undersigned,  nevertheless,  having  regard  to  the  policy  referred  to,  and  to  the 
fact  that  the  object  of  the  bill  is  salutary,  would  not,  had  it  received  assent,  have  recom- 
mended its  disallowance.  The  inconveniences  which  might  result  if  the  Governor  Gen- 
eral is  to  be  called  upon  to  give  eflfect  to  provincial  legislation  of  this  character  are^  how- 
ever, of  a  nature  sufficiently  serious  to  justify  your  Excellency  in  withholding  assent, 
but  if  the  provisions  of  this  bill  should  be  hereafter  enacted  by  the  provincial  legis- 
lature, your  Excellency  would  probably  see  no  reason  for  adopting  a  different  course 
from  that  which  has  been  hitherto  generally  followed  with  regard  to  similar  legislation 
open  to  the  same  objection. 

The  undersigned,  therefore,  recommends  that  no  action  be  taken  upon  the  bill  in 
question,  and  that  a  copy  of  this  report,  if  approved,  be  transmitted  to  his  honour  the 
Lieutenant-Governor  for  his  information. 

The  undersigned  further  recommends  that  the  attention  of  his  Honour  be  called  to 
a  minute  of  his  Excellency  the  Governor  General  in  Council  of  20th  November,  1882, 
stating  the  constitutional  principles  which  should  govern  the  action  of  a  Lieutenant- 
Governor  in  the  exercise  of  liis  authority  as  to  the  reservation  of  bills. 

Respectfully  yours, 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 


Report  of  the  Honourahle  the  Minister  of  Justice,  approved  by  His  Excellency  the  Gov- 
ernor Geuerai  in  Council,  on  the  10th  January,  1895. 

Department  of  Justice,  Ottawa,  24th  November,  1894. 
To  His  Excellency  the  Governor  General,  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  province  of  New  Brunswick,  in  the  fifty-seventh  year  of  Her 
Majesty's  reign  (1895),  chapters  1  to  78,  80  to  87  ;  received  by  the  Secretary  of  State 
for  Canada  on  the  5th  day  of  July,  1894  :  and  he  is  of  opinion  that  they  are  unobjec- 
tionable and  may  be  left  to  their  operation. 

Chapter  79  has  been  reserved  for  a  special  report. 

The  undersigned  also  recommends  that  a  copy  of  this  report,  if  approved,  with  a 
copy  of  the  schedule  of  the  titles  of  the  Acts,  be  sent  to  the  Lieutenant-Governor  of  the 
province,  for  the  information  of  his  government. 


Respectfully  submitted, 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 


Report   of  the    Honourable    the    Minister  of  Justice,   apjiroved  by   his    Excellency  the 
Governor  General  in  Council,  on  the  10th  of  Janua/ry,  1895. 

Department  op  Justice,  Ottawa,  24th  December,  1894. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  chapter  79  of  the  statutes  of  the 
province  of  New  Brunswick,  passed  in  the  fifty-seventh  year  of  Her  Majesty's  reign 
(1894),  intituled  :— 

"  An  Act  to  continue  the  Saint  John  River  Log  Driving  Company,  and  for  the 
consolidation  and  amendment  of  the  Acts  relating  thereto,"  received  by  the  Secretary 
of  State  for  Canada  on  the  5th  day  of  July,  1894,  as  follows  : — 
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This  statute  authorizes  the  company,  among  other  things,  to  drive  logs  and  timber 
down  the  St.  John  and  Aroostook  Rivers,  and  for  that  purpose  to  use  all  such  necessary 
booms  and  piers  as  may  be  approved  by  the  Lieutenant-Governor  in  Council,  and  to 
remove  from  the  beds  of  such  river,  stones,  rocks  and  other  obstructions  to  the  free 
running  of  the  water  and  the  driving  of  logs,  and  to  improve  the  rivers  as  highways  for 
the  driving  of  logs,  timber  and  lumber. 

It  has  been  pointed  out  upon  several  occasions  by  the  late  Minister  of  Justice, 
when  reporting  upon  legislation  of  a  similar  character,  that  rivers  having  been  by 
"TheBrit'sh  North  America  Act"  assigned  to  the  Dominion,  it  is  not  within  the 
power  of  a  provincial  legislature  to  grant  any  authority  or  rights  with  respect  to  them. 
In  this  statement  the  undersigned  concurs.  This  statute  is,  therefore,  open  to  objection, 
in  so  far  as  it  is  intended  to  apply  to  rivers  so  assigned  to  Canada.  The  question  of 
law,  which  is  involved  in  the  objection,  however,  having  been  referred  for  determination 
to  the  Supreme  Court  of  Canada  by  your  Excellency  in  Council,  the  undersigned  does 
not,  at  present,  consider  it  necessary  to  do  more  than  call  attention  to  the  matter. 
Pending  the  decision  of  the  reference,  the  courts  would  afford  a  remedy  to  any  person 
who  might  be  affected  !>y  the  acts  of  the  company. 

In  so  far  as  the  powers  of  the  company  would  authorize  it  to  interfere  with  or 
affect  the  navigation  of  the  rivers  mentioned,  they  are,  of  course,  ultra  vires  of  the 
provincial  legislature. 

The  undersigned  recommends  that  the  Act  be  lett  to  its  operation,  and  that  a  copy 
of  this  report,  if  approved,  be  sent  to  the  Lieutenant-Governor  of  the  province  for  the 
information  of  his  government. 

Respectfully  submitted, 

CHARLES  HIBBERT  T UPPER, 

Minister  of  Justice. 
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NEW  BRUNSWICK,  58th  VICTORIA,  1895. 

3rd  Session — 28th  General  Assembly. 

Report  of  the  Hon.  the   Minister  of  Justice,    approved   hy  His  Excellency  the  Governor 
Geiieral  in  Council  on  the  29th  October,  1895. 

Department  of  Justice,  Ottawa,  25th  October,  1895. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  province  of  New  Brunswick  in  the  fifty-eighth  year  of  Her 
Majesty's  reign  (1895),  chapters  1  to  11,  13  ;to  19,  21  to  66,  68,  70  to  81,  83  to 
85,  87  and  88,  received  by  the  Secretary  of  State  for  Canada  on  the  11th  day  of  May, 
1895  ;  and  he  is  of  opinion  that  they  are  unobjectionable  and  may  be  left  to  their 
operation. 

The  remaining  Acts,  Chapters  12,  20,  67,  69,  82  and  86,  are  the  subject  of  a  sepa- 
rate report. 

The  undersigned  recommends  that  if  this  report  be  approved  a  copy  of  the  same, 
with  a  copy  of  the  schedule  of  the  titles  of  the  Acts,  be  sent  to  the  Lieutenant  Gover- 
nor of  the  province,  for  the  information  of  his  government. 

Respectfully  submitted, 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 

Beport  of  the  Hon.  the  Minister  of  Justice,  approved  by   His  Excellency  the   Governor 
General  in  Council  on  the  29th  October,  1895. 

Department  of  Justice,  Ottawa,  24th  October,  1895. 

To  His  Excellency  tJie  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  following  statutes  of 
the  province  of  New  Brunswick  passed  in  the  iifty-eighth  year  of  Her  Majesty's  reign 
(1895),  which  were  assented  on  the  5th  day  of  March,  1895,  and  received  by  the  Secre- 
tary of  State  on  the  11th  day  of  May,   1895  ; 

Chapter  12. — "  An  Act  in  amendment  of  an  Act  respecting  Law  Stamps." 

This  chapter  provides  that  the  fees  which  have  heretofore  been  collected  by  the 
Clerk  of  the  Crown  for  his  own  use,  shall  hereafter  be  paid  by  law  stamps  to  the  Receiv- 
er General,  according  to  the  provisions  of  an  Act  of  the  provincial  legislature  respect- 
ing law  stamps,  passed  in  the  forty-seventh  year  or  Her  Majesty's  reign,  and  the  Acts 
in  amendment  thereof.  It  also  provides  that  the  Receiver  General  shall  pay  the  Clerk 
of  the  Crown  the  sum  of  S300.00  ancually  in  lieu  of  the  fees  formerly  received  by  him 
as  Clerk  of  the  Crown.  A  schedule  of  the  fees  to  be  paid  by  means  of  such  stamps  is 
established  by  the  Act. 

Chapter  20. — "  An  Act  to  amend  chapter  52  of  the  Consolidated  Statutes,  '  Courts 
of  Probate.'  " 

This  chapter  provides  among  other  things  that  the  judges'  and  registrars'  fees  shall 
be  paid  according  to  a  schedule  annexed  to  the  act,  and  that  such  fees  shall  be  paid  by 
means  of  stamps  affixed  to  the  respective  documents  mentioned  in  the  schedule  ;  that 
the  fees  so  collected  shall  form  a  fund  called  "  The  Probate  Fee  Fund,"  which  shall  be 
held  and  applied  by  the  Provincial  Secretary  of  the  province  for  the  purpose  of  paying 
the  salaries  of  the  judges  and  registrai's  as  specified  in  the  act,  and  for  defraying  the 
judges'  expenses  incident  to  the  carrying  out  of  the  provisions  of  the  act. 

Their  lordships  of  the  Judicial  Committee  in  the  case  of  the  Attorney  General  for 
Quebec  against  Reed,  10  Appeal  Cases,  page  141,  decided  that  a  tax  levied  by  means  of 
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stamp  duty  upon  exhibits  tiled  in  court  could  not  be  called  direct  taxation  within  the 
meaning  of  section  92  of  "The  British  North  America  Act."  They  refrained,  how- 
ever, from  deciding  whether,  if  a  special  fund  were  created  by  a  provincial  Act,  for  the 
maintenance  of  the  administration  of  justice  in  the  provincial  courts,  raised  for  that 
purpose,  appropriated  to  that  purpose,  and  not  available  as  general  revenue  for  general 
provincial  purposes,  the  limitation  to  direct  taxation  would  still  have  been  applicable. 
In  this  respect  the  statutes  under  consideration  may  be  distinguishable  in  principle  from 
that  which  was  held  ultra  vires  in  the  case  referred  to,  and  although  the  question  as  ta 
the  validity  of  these  statutes  is  open  to  doubt,  yet  in  view  of  the  importance  of  the  sub- 
ject to  the  province,  and  the  fact  that  previous  legislation  of  a  similar  character  has  been 
allowed  to  go  into  operation,  the  undersigned  is  of  opinion  that  no  duty  devolves  upon 
your  Excellency  in  the  present  case,  beyond  directing  the  attention  of  the  provincial 
government  to  the  question  thus  raised. 

Chapter  67. — "  An  Act  to  incorporate  the  Riverside  Cemetery  Company." 

By  section  11    it  is  enacted  that  any  person  who  shall  wilfully  destroy,  mutilate, 

njure  or  remove  any  tomb,  monument,  vault,  grave-stone,  or  other  structure  placed  in 

the  cemetery,  or  any  fence,  or  other  description  of  property  therein  mentioned,  shall  be 

guilty  of  an  offence  punishable  on  summary  conviction  and  be  liable  therefor  to  fine  or 

imprisonment. 

Chapter  82. — "  An  Act  to  incorporate  the  Baker  Brook  Mill  and  Boom  Company." 

Section  9  contains  a  somewhat  similar  provision  rendering  any  person  or  persons 
liable  to  fine  or  imprisonment  who  shall  wilfully  destroy,  injure  or  damage  the  com- 
pany's dam  or  piers. 

These  provisions  would  appear  to  be  ultra  vires,  as  affecting  the  subject  of  criminal 
law,  and  as  imposing  penalties  for  offences  which  have  already  been  established  under 
Dominion  statutes.  Enactments  of  similar  effect  have,  however,  been  previously  left 
to  their  operation,  and  the  question  of  validity  is  one  which  may  be  conveniently  deter- 
mined by  the  courts  at  the  suit  of  any  individual  who  may  be  affected. 

Chapter  69. — ''  An  Act  to  incorporate  the  Grand  Falls  Power  and  Boom  Company 
(Limited.)" 

It  is  provided  by  section  4  that  the  company  may,  for  the  purpose  of  utilizing  the 
water  powers  of  the  River  St.  John,  construct,  operate  and  maintain  a  canal  and 
hydraulic  raceway  from  a  point  on  the  river  above  Grand  Falls,  to  a  point  upon  the 
lower  basin  below  Grand  Falls,  and  may  also  build  at  the  head  of  Grand  Falls  and  in 
the  narrows  between  the  upper  and  lower  basin,  wing-dams,  sluices,  conduits  and  build- 
ings, as  may  be  necessary  for  utilizing  the  water  power  of  the  river  for  the  purpose  of 
the  company's  business.  The  company  is  also  authorized  to  construct  and  maintain 
.side-booms,  wharfs  and  piers  along  the  upper  basin  above  Grand  Falls  and  to  erect 
other  works  in  the  St.  John  River. 

Chapter  86. — "  An  Act  to  incorporate  the  Tobique  River  Log  Driving  Company."^ 

By  section  2  it  is  enacted  that  the  company  shall  have  the  right  to  drive  logs  and' 
timber  down  the  Tobique  River,  and  for  the  purpose  of  holding  lumber,  m^ike  such  im- 
provements, and  construct  such  works  and  do  anything  that  may  be  required  upon  the 
river,  subject  to  the  approval  of  the  Lieutenant-Governor  in  Council. 

The  undersigned  and  his  predecessor  have  in  previous  reports  upon  provincial  leg- 
islation frequently  stated  the  objections  which,  from  a  Dominion  point  of  view,  exists  to 
legislation  of  this  character. 

The  question  of  right  involved  in  such  objections  is  now  awaiting  determination  in 
the  courts,  and  it  appears  to  the  undersigned  therefore,  that,  pending  such  decision,  it 
would  not  be  prudent  to  interfere  with  these  enactments. 

The  undersigned  therefore  recommends  that  the  statutes  mentioned  in  this  report, 
if  approved,  Ym  transmitted  to  the  Lieutenant-Governor,  for  the  information  of  his  gov- 
ernment. 

Respectfuly  submitted, 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 
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MANITOBA— 34th  VICTORIA,  1«71. 

1st  Session — 1st  Parliament. 

Lieutenant-Governor  Archibald  to  the  Secretary  of  State  for  tlie  Provinces. 

Government  House,  Silver  Heights. 

Sir, — I  have  the  honour  to  ackowledge  the  receipt  of  a  telegraphic  despatch 
from  you  dated  Ottawa  and  St.  Paul,  the  1 4th  June,  1871,  inclosed  to  me  by  Mr. 
Kitson,  of  which  I  forward  you  a  copy. 

The  word  "  statements  "  in  the  despatch,  I  presume,  was  meant  for  "  statutes." 

I  have  so  read  it,  and  have  forwarded  you  a  reply,  of  which  also,  I   inclose  a  copy. 

Agreeably  to  the  promise  in  my  telegram,  I  send  you  by  this  mail  six  copies  of  the 
Supreme  Court  Act,  and  by  next  mail  shall  send  you  further  Acts  up  to  page  50,  or 
thereabouts. 

I  have  been  pressing  actively  the  publication  of  the  laws  ever  since  the  House 
rose.  If  I  had  any  notion  that  the  delay  would  have  been  so  great,  I  should  have  had 
a  manuscript  copy  of  the  whole  made  and  forwarded  to  you. 

When  the  printing  is  complete,  I  shall  transmit  the  whole  in  sheets. 

The  four  statutes  I  have  reserved  are  : 

1st.  One  which  I  have  had  passed  to  carry  out  the  pledge  made  by  this  govern- 
ment to  the  government  of  Canada,  in  reference  to  North-western  Telegraph  Company, 
who  were  promised  certain  powers  within  the  province. 

It  seems  to  me  that  this  being  a  line  to  connect  with  a  line  in  a  foreign  territory, 
the  Jurisdiction  was  with  the  Dominion  Parliament. 

2nd.  A  bill  to  authorize  the  construction  of  a  bridge  over  Red  River.  This  is  a 
navigable  water,  and  no  interruption  ought  to  be  offered  to  the  navigation,  and  the 
bill  was  objectionable  on  that  ground,  to  say  nothing  of  the  sul^ject  of  navigation 
falling  within  the  province  of  the  Parliament  at  Ottawa. 

3rd  and  4th  were  railway  bills.  One  to  incorporate  a  company  to  build  from  Fort 
Garry  to  Pembina,  another  from  the  Portage  to  St.  Joseph,  parallel  with  the  former. 

The  language  of  the  bills  for  railway  and  telegraph  confines  them  to  British 
territory,  but  they  are  really  intended  to  connect  with  the  foreign  lines,  and,  not 
caring  to  stop  the  bills,  I  have  reserved  them  for  the  consideration  of  his  Excellency 
the  Governor  General,  so  as  that  you  may  settle  the  question  of  jurisdiction. 

I  have,  &c., 

ADAMS  G.   ARCHIBALD, 

Lieutenant-Governor. 
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Lieutenant-Governor  Archibald  to  the  Secretary  of  State  for  the  Provinces. 

Government  House,  Silver  Heights,  14th  July,  1871. 

Sir, — Adverting  to  my  despatch  No.  208,  of  this  date,  I  have  now  the  honour  to 
inclose  you  manuscript  copies  of  bills  forming  chapters  44,  45,  46  and  47,  passed  by 
the  two  houses  of  the  legislature  of  Manitoba  "at  its  recent  session,  and  which  I  have 
already  informed  you  I  reserved  for  the  signification  of  the  pleasure  of  his  Excel- 
lency the  Governor  General. 

Chapter  45  is  intituled  :  "  An  Act  to  authorize  the  construction  of  a  Telegraph  line 
within  this  province." 

This  Act  was  passed  in  consequence  of  the  correspondence  between  you  and 
myself  on  the  subject  of  the  North-western  Telegraph  Company's  agreement  to  con- 
struct a  telegraph  line  to  Fort  Garry. 

In  your  despatch  No.  426,  under  date  of  the  13th  September  last,  you  inclosed 
me  a  copy  of  the  articles  of  agreement ;  the  fourth  clause  of  which  imposed  upon  the 
Governor  General  the  obligation  of  procuring  from  the  government  of  Manitoba  the 
right  of  property  required  by  the  proposed  telegraph  line.  I  communicated  to  you  in 
my  despatch.  No.  1 1 ,  the  action  of  my  government  on  this  matter,  inclosing  copy  of 
the  minute  of  council  passed  therein. 

1  had  expected  that  some  action  would  have  been  taken  by  the  company  to  declare 
and  ask  for  the  rights  of  the  property  they  required. 

No  such  application  being  made,  I  caused  to  be  introduced  and  carried  the  Act 
now  inclosed. 

Still,  I  felt  that  we  were  probably  exceeding  the  jurisdiction  conferred  upon  us  by 
the  Union  Act,  and,  therefore,  while  passing  the  Act  to  redeem  our  pledge,  I  reserve  it 
for  his  Excellency  the  Governor  General  to  act  upon  it,  as  the  Minister  of  Justice 
should  advise. 

The  line  in  question  is,  under  the  articles  of  agreement  which  gave  rise  to  the 
Legislation,  a  line  between  the  Dominion  and  a  foreign  country,  and,  as  such,  the 
Legislation  would  seem  to  appertain  to  the  Dominion. 

Bills  Nos.  44  and  46  provide  for  the  construction  of  railways  in  this  province, 
one  in  a  general  terra,  from  any  point  or  points  in  Manitoba  ;  the  other,  from  Lake 
Manitoba  to  the  boundary  line,  near  St.  Joseph. 

The  intention  of  the  first  Act  was  to  cover  the  ground  between  Fort  Garry  and 
Pembina.  Of  the  second,  to  cover  a  parallel  line  commencing  at  or  near  the  Portage, 
each  line  to  communicate  with  the  railway  system  of  the  United  States. 

They  were,  therefore,  liable  to  the  same  objection  as  the  telegraph  bill,  while  one 
of  them  was  open  to  still  another.  Assuming  the  jurisdiction  of  the  legislature  to  be 
sufficient,  it  did  not  seem  to  me  as  a  question  of  discretion  to  be  wi.«e  to  allow  any 
company,  organized  under  the  general  wording  of  the  first  Act,  to  embarrass  or  thwart 
any  operations  that  might  be  undertaken  on  the  interoceanic  railway,  under  the  pro- 
visions of  an  Act  of  the  Dominion. 

Bill  No.  47  authorizes  the  construction  of  a  bridge  across  Red  River. 

This  river  is  navigable  at  certain  seasons  for  400  miles  above  this,  and  at  all  times 
for  a  considerable  distance  above  and  below  the  point  indicated  as  a  site  for  the 
bridge. 

Without  entering  into  the  question  of  jurisdiction,  it  did  not  seem  to  me  desirable 
to  give  authority  to  make  any  obstruction  to  the  navigation  of  the  river. 

This  bill  not  only  makes  no  provision  for  the  passing  of  s'lips,  but  exposes  to 
heavy  penalties  any  interference  with  what,  as  an  obstruction  to  a  public  highway, 
would  at  common  law  be  liable  to  abatement  as  a  nuisance. 

The  intention,  I  understand,  was  to  construct  the  bridge  with  the  boats  moored  in 
the  river,  the  spaces  between  the  boats  being  connected  by  a  timber  flooring. 

I  have,  <fcc., 

ADAMS  G.  ARCHIBALD, 

Lieutenant-Governor. 
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Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Goverruyr 
General  in  Council  on  the  19th  October,  1871. 

Department  of  Justice,  Ottawa,  17th  October,  1871. 

The  undersigned  to  whom  was  referred  certified  copies  of  the  Acts  passed  by  the 
legislature  of  the  province  of  Manitoba  in  the  first  session  of  the  first  parliament 
thereof,  held  in  the  34th  year  of  Her  Majesty's  reign,  has  the  honour  to  reporc  : — 

That  he  has  carefully  examined  the  same,  and  is  of  opinion  that  the  legislation 
thereby  affected  is  within  the  jurisdiction  of  the  legislature  of  Manitoba,  except  as 
regards  certain  power  conferred  upon  a  police  magistrate  by  the  second  section  of 
chapter  9,   "  An  Act  authorizing  the  appointment  of  Magistrates  and  Coroners." 

This  section  provides  that  a  police  magistrate  "shall  have  all  powers  possessed  by 
one,  two  or  more  justices  of  the  peace." 

Now,  it  is  obvious  that  if  an  Act  of  the  Dominion  Parliament  relating  to  criminal 
law,  provided  for  the  trial  of  an  offender  before  two  justices  of  the  peace,  no  provincial 
legislature  has  the  power  of  amending  such  provision,  by  giving  any  one  person, 
althougha  judge  or  stipendiary,  or  police  magistrate,  the  powers  conferred  by  the  Domin- 
ion Act  on  two  justices. 

It  is  suggested  that  the  Act  in  question  should  be  amended  at  the  next  session  of 
the  legislature  by  substituting  the  following  words  for  those  above  quoted,  viz.,  "  in 
addition  to  all  the  powers  possessed  by  any  one  justice  of  the  peace,  shall  also  have  all 
the  powers  conferred  by  any  statute  of  this  province  upon  two  or  more  justices  of  the 
peace." 

The  undersigned,  therefore,  recommends  that  all  the  Acts,  with  the  exception  of 
chapter  9,  be  left  to  their  operation,  and  that  the  latter  be  reserved  for  further  report, 
when  the  legislature  shall  have  had  an  opportunity  of  amending  the  same  as  suggested. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD, 

Minister  of  Justice. 


Report  of  the  Hon.  the  Minister  of  Justice,  apjyroved  by  His  Excellency  the  Governor 
General  in  Council  on  the  29th  of  November,  1871. 

Department  op  Justice,  Ottawa,  25th  November,  1871. 

The  undersigned,  to  whom  was  referred  the  despatch  of  the  Lieutenant-Governor 
of  Manitoba,  dated  the  14th  July  last,  inclosing  copies  of  four  bills  passed  by  the 
legislature  of  Manitoba,  but  reserved  by  him  for  the  signification  of  the  pleasure  of 
his  Excellency  the  Governor  General,  has  the  honour  to  report  as  follows  : — 

Chapter  44. — The  bill,  chap.  44,  intituled  :  '  An  Act  to  empower  the  Lieutenant- 
iGovernor  in  Council  to  authorize  the  construction  of  Railways  in  this  Province,"  em- 
[ powers  the  Lieutenant-Governor  in  Council  to  authorize,  by  order  in  council,  "the 
construction,  by  any  efficient  company,  of  a  line  or  lines  of  railway  from  any  point  or 
points  within  the  province,  to  any  other  point  or  points  within  it,  and,  for  that  purpose, 
to  give  such  company  power  to  enter  upon  any  lands  required  for  such  construction, 
and  for  all  work  in  connection  therewith,  and  to  lay  a  line  or  lines  of  railway  thereon, 
and  generally  to  do  any  act  or  thing  which  may  be  necessary  in  constructing  and  main- 
taining such  line  or  lines  of  railway." 

This  Act  seems  to  be  contrary  to  the  first  principles  of  legislation.  By  it  the 
Lieutenant-Governor  in  council  has  the  power  to  give  to  any  association  of  individuals, 
the  right  to  build  railways  anywhere  in  this  province,  and  to  take  possession  of  any 
lands  whether  belonging  to  the  Crown  or  to  individuals,  no  sufficient  provision  being 
made  for  compensation  for  any  infringement  of  the  rights  of  property  or  other  vested 
rights. 
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As  the  government  of  Canada  is  pledged  to  construct  a  line  of  railway  connecting 
the  Atlantic  and  Pacific,  and  as  such  railway  will  pass  through  the  province  of  Mani- 
toba, it  is  obvious  that  this  Act,  if  put  in  force,  might  put  it  in  the  power  of  any  com- 
pany authorized  to  build  railways,  to  thwart  or  greatly  impede  any  operations  which 
might  be  undertaken  for  the  construction  of  such  inter-oceanic  railway. 

The  Act  is  so  objectionable  in  every  respect  that  the  undersigned  respectfully  re- 
commends that  :  is  Excellency's  assent  be  not  given  to  it. 

Chapter  45. — The  bill,  chapter  45,  intituled  :  "An  Act  to  authorize  the  construc- 
tion of  a  Telegraph  Line  in  this  Province"  empowers  the  Lieutenant-Governor  "  to  au- 
thorize, by  Order  in  Council,  the  North-western  Telegraph  Company  or  other  efficient 
company,  to  construct  a  line  or  lines  of  telegraph  from  any  one  or  more  points  within 
the  province,  to  any  other  point  within  it,  and  for  that  purpose  to  give  such  company 
power  to  enter  upon  any  lands  required  for  such  construction,  for  the  erection  of  posts 
or  other  work  in  connection  therewith,  and  to  erect  posts  thereon  and  to  attach  wires 
thereto,  and  generally  to  do  any  act  or  thing  which  may  be  necessary  in  erecting  or  con- 
tracting and  maintaining  such  telegraph  line." 

The  North-western  Telegraph  Company  mentioned  in  this  clause,  the  undersigned 
understands  to  be  an  incorporated  company  existing  in  the  United  States,  which  desi- 
res to  extend  its  line  across  the  boundary  to  the  town  of  Winnipeg.  If  such  be  the 
case,  the  Act  should  more  properly  be  passed  by  the  Parliament  of  the  Dominion. 

The  Act,  however,  is  objectionable  for  the  reasons  given  with  respect  to  the  one 
previously  mentioned,  and  the  undersigned  recommends  that  His  Excellency's  assent  be 
not  given  to  it.  There  will  be  no  difficulty  in  obtaining  an  Act  of  the  Canadian  Par- 
liament authorizing  the  extension  of  the  line  of  telegraph  from  the  frontier  to  Winni- 
peg, under  the  agreement  entered  into  between  the  Canadian  government  and  the 
North- Western  Company,  to  which  reference  is  made  by  the  Lieutenant-Governor  in  his 
despatch. 

Chapter  46. — The  bill,  chapter  46,  intituled  :  "  An  Act  to  incorporate  The  Wes- 
tern Railway  of  Manitoba,"  authorizes  such  company  to  construct  a  railway  "  from  a 
point  at  or  near  Lake  Manitoba,  in  the  province  of  Manitoba,  to  a  point  within  the 
province  in  proximity  to  St.  Joseph,  in  the  state  of  Dakota,  in  the  United  States  ;  and  to 
construct  branch  lines  from  the  said  main  line  to  other  points  within  the  said  province." 

As  this  Act  might  interfere  with  the  line  of  the  inter-oceanic  railway  to  be  built 
by  the  government  of  the  Dominion,  the  undersigned  lias  the  honour  to  recommend  that 
his  Excellency's  assent  be  withheld  from  it  for  the  present,  until  the  line  of  such  inter- 
oceanic  railway  be  settled  by  the  Dominion  Parliament. 

Chapter  47. — The  bill,  chapter  47,  intituled:  "  An  Act  to  incorporate  the  *  Red 
River  Bridge  Company '  of  Manitoba,  and  to  authorize  the  construction  of  a  Bridge 
across  the  Red  River  at  a  point  opposite  or  near  Fort  Garry,  and  to  levy  tolls  on  said 
Bridge,"  is  objectionable,  inasmuch  as  the  proposed  bridge  would  interfere  with  and 
obstruct  the  navigation  of  the  said  river,  a  stream  which,  as  the  Lieutenant-Governor 
mentions  in  his  despatch,  is  navigable  at  certain  seasons  for  400  miles  above  the  town 
of  Winnipeg. 

The  construction  of  a  bridge  across  a  I'iver  of  such  size  and  importance  is,  in  the 
highest  degree,  inexpedient,  and  the  undersigned,  therefore,  recommends  that  his 
Excellency's  assent  be  withheld  from  such  Act. 

All  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD, 

Minister  of  Justice. 
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MANITOBA  35th  VICTORIA,  1872. 

2nd  Session — 1st  Parliament. 
Lieutenant-Governor  Archibald  to  the  Secretary  of  State  Jor  the  Provinces. 

Government  House,  Fort  Garry,  14th  April,  1871. 

SiK, — I  liave  been  waiting  till  the  bills,  reserved  by  me  at  the  close  of  last  session 
for  the  signification  of  the  pleasure  of  his  Excellency  the  Governor  General,  should  be 
printed,  before  making  a  report  of  the  grounds  upon  which  I  thought  fit  to  reserve 
them. 

They  are  now  in  print,  and  I  have  the  honour  to  forward  to  you  two  copies  of  the 
bills,  with  some  observations  upon  them,  for  the  information  of  the  Minister  of  Justice. 

1.  "A  l>ill  to  incorporate  the  Manitoba  Central  Railway  Company." 

The  suljject  with  which  this  bill  deals  would  more  appropriately  come  within  the 
jurisdiction  of  Parliament.  Not  only  so,  but  the  bill  is  wretchedly  drawn.  By  the 
second  clause,  it  incorporates,  as  part  of  it,  several  sections  of  some  Railway  Act,  which 
it  does  not  specify.  If  it  means  to  refer  to  the  Dominion  Act,  it  embodies,  as  part  of 
our  legislation,  a  code  much  of  which  touches  matters  not  only  beyond  our  jurisdiction, 
but  totally  inapplicable  to  a  private  company,  inasmuch  as  the  clauses  incorporated 
provide  for  the  construction  of  the  Intercolonial  Railway.  If  this  be  not  the  Act 
intended  to  be  embodied,  it  must  mean  the  Railway  Act  of  some  other  province,  for  we 
have  no  Act  of  the  kind.  Under  these  circumstances,  the  Act  would  l)e  useless,  and, 
besides,  a  discredit  to  our  statute-book  ;  and  on  these  grounds  I  thought  it  best  to 
reserve  it. 

2.  "An  Act  to  incorporate  the  Assiniboine  and  Red  River  Navigation  Company." 
It  seems  to  me  this  Act  trenches  upon  the  ground  reserved  for  Parliament.     We 

certainly  have  the  power  of  incorporating  companies  for  local  objects ;  but  I  take  it 
these  objects  must  be  such  as  the  local  legislature  has  the  right  to  deal  with.  Now, 
this  bill,  meditating  to  deal  with  navigation  and  shipping,  seems  to  me  to  be  at  variance 
with  the  10th  subsection  of  the  91st  clause  of  the  Union  Act;  but,  if  the  subject  be 
within  the  jurisdiction  of  the  local  legislature,  I  do  not  see  any  objection  to  the  bill  in 
point  of  expediency. 

3.  "  An  Act  to  constitute  and  incorporate  the  Law  Society  of  Manitoba." 

This  bill,  even  if  the  policy  were  sound,  under  any  circumstances,  seemed  to  me 
premature.  In  a  country  like  this,  obstacles  should  not  be  thrown  in  the  way  of  any 
person  in  good  standing  at  the  l)ar  of  any  other  province,  to  be  admitted  to  the  practice 
of  the  law  here.  If  the  provisions  of  the  Union  Act,  which  confine  the  selection  of 
judges  in  any  province  to  the  bar  of  that  province,  should  be,  as  I  think  they  are, 
applicable  to  Manitoba,  it  would  not  be  desirable  so  to  force  the  admission  here,  as  to 
restrict  the  government  at  Ottawa,  in  their  selection  of  judges  to  such  persons  as  the 
existing  menibers  of  the  bar  here  might  think  fit  to  admit. 

But  another  important  objection  is  the  power  given  under  this  bill  to  the  bar  to 
regulate  their  own  fees.  Whether  that  is  desirable,  in  any  stage  of  the  history  of  the 
bar  of  a  country,  there  can  be  no  doubt  that  it  would  be  a  most  dangex'ous  power  to 
extend  to  the  bar  of  this  province  in  its  present  condition. 

4.  "  An  Act  respection  Land  Surveyors." 

This  is  oljjectionable  on  the  same  grounds.  It  creates  a  monopoly  where  we  are 
better,  I  think,  without  it.  We  need  for  the  work  of  this  country  not  only  first-class 
surveyors,  who  could  undergo  the  examination  prescribed  by  this  Act,  but  also  men 
moderately  acquainted  with  the  principles  of  surveying.  There  are  at  this  moment  in  the 
province  several  persons  who  have  been  engaged  more  or  less  all  their  lives  in  rough 
surveys,  who  can  run  a  line  with  the  compass,  and  in  whose  judgment  their  neighbours 
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have  confidence,  and  yet  who  could  not  pass  such  an  examination  as  the  bill  contem-  ) 

plates,   and   would  be  subject  to  penalties  If  they  acted  as  surveyors  if  the  bill  comes  "'> 

into  operation.     I  see  no  reason  why  this  class  of  men  should  not  be  allowed  to  continue  . 

their  services,  or  why  others  who  may  come  here  similarly  qualified  should  not  be  per-  | 

mitted  to  do  the  kind  of  rough  work  which  a  new  country  requires.  * 

I  have,  &c., 

ADAMS  G.  ARCHIBALD, 

Lieutenant-Governor. 


Report  of  the  Hon.  the  Minister  oj  Justice,  ap2)roved  hy  His  Excellency  the  Governor- 
General  in  Council  on  the  SOth  December,  1872. 

Department  of  Justice,  Ottawa,  24th  September,  1872. 

The  undersigned  has  the  honour  to  report  that  he  has  had  under  consideration  four 
Acts  passed  by  the  legislature  of  the  province  of  Manitoba,  at  its  last  session,  which 
were  reserved  for  the  signification  of  the  pleasure  of  his  Excellency  the  Governor 
General,  and  transmitted  by  a  despatch  from  his  Honour  the  Lieutenant-Governor  of 
Manitoba,  bearing  date  the  14th  April,  1872.     They  are  as  follows  :  — 

1.  "  An  Act  to  incorporate  the  Manitoba  Central  Railway  Company." 

This  Act  appears  to  be  within  the  competence  of  the  provincial  legislature.  A 
portion  of  the  line,  however,  proposed  to  be  constructed  by  this  Act,  will  extend  across 
the  country,  through  which  the  Pacific  Railway  to  be  constructed  from  Canada  to 
British  Columbia,  must  pass.  It  would  therefore  seem  wise  to  postpone  granting  an 
Act  of  incorporation  to  a  company  which  may  rival,  prejudice,  or  obstruct  the  more 
important  line. 

The  Act  is  besides,  liable  to  the  objection  taken  by  the  Lieutenant-Governor  in 
his  despatch.     He  says  : 

"  By  the  second  clause  it  incorporates,  as  part  of  it,  several  sections  of  some  Rai 
way  Act,  which  it  does  not  specify.     If  it  means  to  refer  to  the  Dominion  Act,  it  ei 
bodies,  as  part  of  our  legislation,  a  code  much  of  which  touches  matters,  not  only  beyoi 
our  jurisdiction,  but  totally  inapplicable  to  a  private  company,  inasmuch  as  the  clauses-' 
incorporated  provide  for  the  construction  of  the  Intercolonial  Railway. 

"  If  this  be  not  the  Act  intended  to  be  embodied,  it  must  mean  the  Railway  A^ 
of  some  other  province,  for  we  have  no  Act  of  the  kind.  Under  these  circumstance 
the  Act  would  be  useless,  and,  besides,  a  discredit  to  our  statute  book." 

Under  these  circumstances  the  undersigned  recommends  that  his  Excellency  do 
not  give  his  assent  to  the  measure. 

2.  "  An  Act  to  incorporate  the  Assiniboine  and  Red  River  Navigation  Company." 
With  respect  to  this  bill  the  Lieutenant-Governor  in  his  despatch  .says  : — 

"  It  seems  to  me  this  Act  trenches  upon  the  ground  reserved  for  Parliament.  We 
certainly  have  the  power  of  incorporating  companies  for  local  objects,  but  I  take  it  those 
objects  mus5t  be  such  as  the  local  legislature  has  the  right  to  deal  with.  Now,  this 
bill  meditating  to  deal  with  navigation  and  shipping,  seems  to  me  to  be  at  variance 
with  the  10th  subsection  of  the  91st  clause  of  the  Union  Act." 

With  great  respect  for  the  opinion  of  the  Lieutenant-Governor,  the  undersigned  is 
of  opinion  that  the  Act  is  within  the  competence  of  the  local  legislature.  It  is,  how- 
ever, objectionable,  inasmuch  as  in  its  second  clause  it  provides  that  the  shareholders  of 
the  company  shall  be,  to  all  intents,  partners  in  the  same. 

This  provision  is  contrary  to  the  first  principles  which  govern  the  corporation  of 
companies  ;  that  such  corporations  are  distinct  entities  in  themselves.  The  making  of 
the  shareholders  partners  in  the  company,  to  all  intents,  renders  them  liable  to  sue  and 
be  sued  in  their  individual  capacity. 

The  clause  goes  on  to  say  that  the  shareholders  shall  not  be  liable  beyond  the 
amount  of  their  respective  shares  in  the  company. 
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It  is  apprehended  that  under  this  clause,  a  creditor  might  bring  an  action  against 
the  corporation,  and  proceed  to  judgment  and  execution  against  the  property  of  such 
corporation,  and  also  the  shareholders  as  individuals,  and  recover  against  them  individu' 
ally  to  the  extent  of  the  amount  of  their  respective  shares. 

This,  it  is  presumed,  is  not  the  intention  or  desire  of  the  shareholders. 

If  the  promoters  of  this  bill  desire  to  do  business  on  the  Red  River  beyond  the 
bounds  of  Manitoba,  or  within  the  United  States,  the  Act  of  incorporation  should  be 
obtained  from  the  Dominion  Parliament.  Under  these  circumstances  the  undersigned 
recommends  that  his  Excellency  do  not  give  his  assent  to  this  bill. 

3.  "  An  Act  to  constitute  and  incorporate  the  Law  Society  of  Manitoba." 
With  respect  to  this  Act  the  Lieutenant-Governor  in  his  despatch  says  : — 

"  This  bill  even  if  the  policy  were  sound,  under  any  circumstances,  seemed  to  me 
premature.  In  a  country  like  this  obstacles  should  not  be  thrown  in  the  way  of  any 
person  of  good  standing  at  the  bar  of  any  other  province,  to  be  admitted  to  the  practice 
of  the  law  here.  If  the  provisions  of  the  Union  Act,  which  confine  the  selection  of 
of  judges  in  any  province,  to  the  bar  of  that  province,  should  be,  as  I  think  they  are, 
applicable  to  Manitoba,  it  would  not  be  desirable  so  to  fence  the  admission  here  as  to 
restrict  the  government  at  Ottawa  in  their  selection  of  judges,  to  such  persons  as  the 
existing  members  of  the  bar  here  might  think  fit  to  admit.  But  another  important 
objection  is  the  power  given,  under  this  bill,  to  the  bar  to  regulate  their  own  fees. 
Whether  that  is  desirable,  in  any  stage  of  the  history  of  the  bar  of  a  country,  there  can 
be  no  doubt  that  it  would  be  a  most  dangerous  power  to  extend  to  the  bar  of  this 
province  in  its  present  condition." 

The  grounds  taken  by  his  Honour  against  sanctioning  this  bill  are  so  strong  that 
the  undersigned  begs  leave  to  recommend  that  the  assent  of  the  Governor  General  be 
not  given  to  it. 

4.  "  An  Act  respecting  Land  Surveyors." 

The  Lieutenant-Governor  in  his  despatch  says,  with  regard  to  this  Act : — 

"  This  is  objectionable  on  the  same  grounds.  It  creates  a  monopoly  where  we  are 
better,  I  think,  without  it.  We  need  for  the  work  of  this  country,  not  only  first-class 
surveyors,  who  could  undergo  the  examination  prescribed  by  this  Act,  but  also  men 
moderately  acquainted  with  the  principles  of  surveying. 

"There  are  at  this  moment  in  the  province  several  persons  who  have  been 
engaged  more  or  less  all  their  lives  in  rough  surveys,  who  can  run  a  line  with  the  com- 
pass, and  in  whose  judgment  their  neighbours  have  confidence,  and  yet  who  could  not 
pass  such  an  examination  as  the  bill  contemplates,  and  would  be  subject  to  penalties  if 
they  acted  as  surveyors  after  the  bill  comes  into  operation. 

"  I  see  no  reason  why  this  class  of  men  should  not  be  allowed  to  continue  their 
services,  or  why  others,  who  come  here,  similarly  qualified,  should  not  be  permitted  to 
do  the  kind  of  rough  work  which  a  new  country  requires." 

There  is  great  force  in  what  his  Honour  says,  and  it  appears  to  the  undersigned, 
that  in  the  infant  state  of  the  province  of  Manitoba,  it  would  have  been  well  if  the 
legislature  had  encouraged  competent  surveyors  from  all  the  provinces,  to  become 
settlers  there,  by  giving  them  a  legal  status,  on  the  production  of  the  necessary  certifi- 
cate from  their  several  provinces. 

This,  however,  is  for  the  consideration  of  the  provincial  legislature. 

On  the  whole,  thfe  undersigned  recommends  that  the  view  taken  by  the  Lieutenant- 
Governor  in  his  despatch  be  concm-red  in,  and  that  the  Governor  General's  assent  be 
not  given  to  the  bill  in  question. 

All  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD, 

Minister  of  Justice. 
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Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency   the  Governor- 
General  in  Council  on  the  16th  April,  1873. 

Department  op  Justice,  Ottawa,  14th  April,  1873. 

The  undersigned  to  whom  was  referred  a  certified  copy  of  the  statutes  of  Mani- 
toba, passed  in  the  session  held  in  the  thirty-fifth  year  of  Her  Majesty's  reign,  has  the 
honour  to  report  as  follows  : — 

That  the  Act,  chapter  3,  intituled  :  "  An  Act  to  amend  an  Act  to  establish  a 
Supreme  Court  in  the  province  of  Manitoba,"  provides,  in  its  5th  section,  that  no 
chief  justice  or  puisne  judge  of  the  Supreme  Court  shall  be  appointed,  unless  such 
person  is  able  to  speak  both  the  English  and  French  languages. 

This  provision,  in  the  opinion  of  the  undersigned,  is  ultra  vires,  as  by  reference 
to  the  "  British  North  America  Act,  1887,"  clause  97,  it  will  be  found  that  the  only 
limit  upon  the  discretion  of  the  Governor-General,  in  selecting  such  judges  for  the 
several  provinces,  is,  that  they  shall  be  from  the  bars  of  the  provinces  respectively. 

It  would  appear,  therefore,  that  this  provision  is  ineffectual,  as  being  beyond  the 
jurisdiction  of  the  legislature  of  Manitoba. 

That  the  Act  (chap.  6)  intituled  :  "  An  Act  for  the  Registration  of  Voters,"  pro- 
vides in  effect  in  its  21st  and  22nd  clauses,  that  any  judge  refusing  or  neglecting  to 
perform  any  duty  imposed  upon  him  by  the  Act  shall  be  liable  to  a  fine. 

This,  in  the  opinion  of  the  undersigned,  is  objectionable,  as  it  would  seem  to  be 
inconsistent  with  the  dignity  of  a  judge  of  a  Superior  Court  that  a  pecuniary  penalty 
should  be  imposed  upon  him  for  neglect  of  duty. 

By  the  "  British  North  America  Act,  1867,"  clause  99,  judges  of  the  superior 
courts  hold  ofl5ce  during  good  behaviour,  but  are  removable  by  the  Governor  General, 
on  address  of  the  Senate  and  House  of  Commons.  This  clause  provides  fully  the 
manner  in  which  judges  can  be  called  to  account  for  neglect  of  duty,  and,  in  the 
opinion  of  the  undersigned,  their  position  should  not  be  otherwise  affected  by  legisla- 
tion such  as  is  contained  in  the  Act  under  consideration. 

The  undersigned  does  not,  under  the  circumstances,  recommend  your  Excellency 
to  disallow  the  two  Acts  above  quoted,  but  would  respectfully  recommend  that  the 
attention  of  the  government  of  Manitoba  be  called  to  them,  with  a  view  to  their 
amendment. 

The  government  of  Manitoba  should  also,  in  the  opinion  of  the  undersigned,  be 
given  to  understand  that  his  Excellency  the  Governor  General  does  not  consent  to 
the  limitation  of  his  power  of  selection  of  judges  contained  in  the  Act  (chapter  3) 
and  will  not  feel  bound  by  it  in  any  appointments  to  the  bench. 

He  has,  therefore,  the  honour  to  recommend  that  all  Acts  passed  by  tl 
legislature  of  Manitoba,  in  the  session  held  in  the  35th  year  of  her  Majesty's  reigi 
be  left  to  their  operation. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD. 

Minister  of  Justice. 

TO  COUNCIL NOTE  BY  HIS  EXCELLENCY. 

Subject  : — Manitoba  Supreme  Coitrt. 

I  conclude  that  the  recommendation  to  be  conveyed  to  the  Lieutenant-Governor 
is  a  suflScient  security  for  the  amendment  of  these  Acts. 

(Signed)  D. 

16th  April,  1873. 
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MANITOBA,  36th  VICTORIA,  1873. 

3rd  Session,  1st  Parliament. 
Lieutenant-Governor  Morris  to  the  Secretary  of  State  Jor  th6  Provinces. 

Government  House,  Fort  Garry,  15th  March,  1873. 

Sir, — I  have  the  honour  to  inform  you  that  I  reserved  for  signification  of  the 
pleasure  of  his  Excellency  the  Governor  General  the  following  bills  : — 

1.  "  An  Act  respecting  the  Study  and  Practice  of  the  Law." 

A  similar  bill  was  passed  last  year  and  reserved  by  my  predecessor,  who  was  of 
opinion  that  no  obstacles,  in  a  new  country,  should  be  placed  in  the  way  of  any  person 
of  good  standing  in  any  of  the  other  provinces  being  admitted  to  the  practice  of  the 
law.  I  regret  to  say  that  the  bill,  which  was  understood  to  have  been  framed  by 
certain  barristers  here,  was,  as  introduced  in  the  House,  of  a  character  to  show  that  the 
persons  proposing  to  be  incorporated,  wished  to  secure  a  practical  monopoly  of  the 
practice  of  the  profession  for  a  period  of  two  years,  as  the  bill  provided  that  no  barrister 
from  the  other  provinces  could  be  received  here,  until  after  service  for  two  years  in  the 
office  of  a  barrister  in  the  province,  and  this,  although  some  of  the  persons  to  be  incor- 
porated had  been  made  barristers  by  the  Executive  Council,  having  previously  been 
Attorneys  at  other  bars.  The  assembly  very  properly  struck  out  these  clauses.  The 
Act  as  it  stands  nominates  fifteen  benchers,  several  of  whom  are  not  in  practice,  and 
others  are  of  only  a  couple  of  years'  standing  at  the  bar  and  even  less,  and  makes  the 
benchers  a  close  body,  vacancies  being  supplied  by  election  of  the  benchers,  while  in 
Ontario  the  system  in  question  has  been  abandoned.  The  law  now  in  the  statute-book 
provides  for  the  admission  of  barristers  or  attorneys  by  the  Lieutenant-Governor  in 
Council. 

With  regard  to  this  Act,  it  is  simply  a  question  whether  the  province  be  sufficiently 
advanced,  and  whether  there  is  a  bar  here  of  sufficiently  stable  and  settled  a  character, 
to  justify  the  placing  the  control  of  admission  to  the  bar  in  the  hands  of  the  few  prac- 
titioners who  are  resident  here,  and  I  therefore  submit  the  Act  for  the  consideration  of 
the  Governor  General. 

2.  "  An  Act  relating  to  the  Prairie  Fires." 

I  reserved  this  Act  because  there  are  two  clauses  in  it  which  are  of  a  novel 
character,  and  are,  I  believe  contrary  to  sound  principles,  and  likely  to  prove  injurious 
to  the  interests  of  the  Dominion. 

These  clauses  make  surveyors,  railway  companies  and  contractors  liable  for  the 
result  of  fires  caused  by  any  of  their  men,  irrespective  of  the  facts  whether  there  was 
negligence,  or  whether  the  men  were  at  the  time  under  the  control  of  the  employers, 
provisions  which  I  would  fear  would  seriously  interfere  with  the  survey  of  •  the  public 
lands. 

The  Act  itself  is  a  useful  one,  but  I  must  recommend  that  it  be  not  assented  to,  in 
which  event  a  similar  Act,  omitting  the  objectionable  clauses,  can  be  passed  next 
session. 

3.  "  An  Act  to  impose  a  Tax  on  Wild  Lands." 

I  reserved  this  bill,  as  I  observed  that  a  similar  Act  had  been  reserved  in  British 
Columbia.     I  think,  however,  that  the  Act  is  a  proper  one. 

Large  tracts  of  land  in  good  sections  of  the  province  have  been  purchased  by  specu- 
lators from  abroad. 

These  land-^  will  be  unproductive,  interfering  with  the  progress  of  settlement,  while 

the  proprietors  of  them  will  share  in  the  enhanced  value  of  these  lands,  caused  by  the 

enterprise  of  the  residents  here,  without  contributing  in  any  way  to  the  advancement 

of  the  province ;  and  as  the  means  at  the  disposal  of  the  legislature  here  are  limited,  I 
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think  the  ministry  were  right  in  proposing  the  Act,  and  I  therefore  recommend  that 
it  be  sanctioned  without  delay. 

4.  "  An  Act  respecting  AUens." 

This  is  an  Act  copied  from  the  Eaglish  Act  of  1870.  Heretofore  the  titles  to  land 
in  this  province  have  been  long  leases,  but  as  henceforth  titles  to  the  soil  will  emanate 
from  the  Crown,  and  there  are  a  few  enterprising  aliens  resident  in  the  province,  I 
think  the  legislation  necessary.  I  reserved  the  bill,  as  at  first  I  entertained  some 
doubts  as  to  the  power  of  the  legislature  to  deal  with  the  subject. 

Under  the  British  North  America  Act  the  legislation  with  aliens  is  entrusted  to 
the  Dominion  parliament,  while  property  and  civil  rights  are  under  the  control  of  the 
provincial  legislature. 

I  have  come  to  the  conclusion  that,  as  the  Act  deals  only  with  the  holding  of 
property  by  aliens,  and  declares  the  existing  disqualification  from  serving  as  jurors,  a 
question  which  has  already  arisen,  and  was  added  by  the  then  chief  justice  under  the 
English  laws  in  force  here  as  now  enacted,  it  is  within  the  powers  of  the  legislature, 
and  I  therefore  recommend  that  it  be  sanctioned  forthwith. 

5.  "  The  Half-Breed  Land  Grant  Protection  Act." 

The  subject  of  these  grants  attracts  a  good  deal  of  attention,  and  a  movement  was 
on  foot  to  obtain  legislation  to  prevent  such  of  these  lands  as  fell  to  the  heads  of  famiHes 
from  being  sold  by  them,  in  order  that  the  lands  might  descend  to  the  children. 
This  project  was  abandoned,  and  the  present  bill  was  introduced  and  passed. 
It  seems  that  speculators  have  bought  largely  from  half-breeds  their  claims  to  allot- 
ments at  low  prices,  ranging  as  low  in  some  cases  as  $15,  the  maximum  being  $50. 
These  sales,  of  course,  only  give  the  vendees  a  right  of  action,  to  enforce  the  contract, 
when  the  vendor  should  become  entitled  to  his  land.  The  object  of  the  bill  is  to  cancel 
all  these  sales,  and  give  the  vendee  an  action  to  recover  back  the  price,  which,  if  in 
goods,  was  to  be  charged  at  ordinary  prices. 

The  consideration  is  made  a  lien  on  the  land,  which  may  be  sold  for  the  recovery  of 
the  price  paid. 

The  objections  to  the  bill,  the  intention  of  which  is,  no  doubt,  good,  are  these : 
1st.  It  is  retroactive — dealing  with  existing  contracts  and  cancelling  them. 
2nd.  It  opens  a  fruitful  door  for  litigation — the  prices  charged  for  goods  beinj 
opened  up  for  examination  in  each  case,  where  those  formed  part  of  the  consideration. 

3rd.  There  is  no  machinery  provided  for  carrying  out  the  sale  of  the  land  on  which' 
the  lien  is  established,  but  this,  of  course,  could  be  remedied  next  session. 

I  have  no  sympathy  with   those  who  may  have  purchased  these  claims  to  land  at 
inconsiderable  prices,  or  in  an  unfair  manner,  but  as  the  law  is  novel  and  retroactive  ii 
its  character,  I  feel  compelled  to  reserve  it  for   the  signification  of  the  pleasure  of  thd 
Governor  General ;  though  it  must  be  borne  in  mind  also  that,  if  the  Act  be  sanctionec 
it  may  be  taken  as  a  precedent  for  other  restrictions  with  regard  to  the  holding  of  these 
lands. 

6.  "  An  Act  to  incorporate  the  Eastern  Railway  Company  of  Manitoba." 
This  railway  is  within  the  bounds  of  the  province,  and  is  designed  to  carry  wood  and 
stone,  I  understand.  I  reserved  it,  as  I  found  similar  bills  had  been  disallowed  last 
year,  on  the  ground  of  possible  interference  with  the  line  of  the  Pacific  railway.  There 
is  an  objectionable  clause  in  the  bill  making  the  shareholders  partners,  though  limiting 
the  liability  to  the  amount  of  their  shares  ;  as  this  clause  is  very  obscure,  it  should  be 
understood  that  it  should  be  amended,  if  it  be  sanctioned. 

If  it  is  found  that  the  Act  does  not  interfere  with  the  proposed  Pacific  Railway  or 
its  line,  which  I  am  led  to  believe  it  does  not,  I  would  recommend  that  it  be  sanctioned. 

I  have,  &c., 


ALEX.  MORRIS, 

Lieutenant-  Governor. 
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Lieutenant-Governor  Morris  to  the  Secretary  of  State  of  Canada. 

Government  House,  Fort  Garry,  29th  November,  1873. 

Sir, — Referring  to  my  despatch  of  the  15th  of  March  last,  inclosing  certified 
copies  of  reserved  Acts  of  the  third  session  of  the  first  parHaraent  of  Manitoba,  I  have 
since  procured  printed  copies  of  these  Acts,  and  to  facilitate  the  consideration  of  them, 
I  inclose  two  printed  copies  of  each  of  the  said  Acts. 

In  calling  attention  to  my  report  contained  in  my  despatch  of  the  15th  March 
last,  with  regard  to  these  Acts,  I  see  no  reason  to  modify  the  views  therein  expressed, 
unless  it  be  to  say,  that  with  regard  to  the  Act  respecting  the  study  and  practice  of 
the  law,  I  reserved  it,  as  a  similar  Act  had  been  reserved  in  the  previous  session,  and 
the  royal  assent  refused  thereto. 

As  the  Act  is  within  the  power  of  the  legislature,  I  think  the  better  course  would 
be  to  allow  the  Act  to  take  effect,  suggesting  the  amendment  thereof,  if  any  of  its 
features  be  found  objectionable. 

I  have,  <kc., 

ALEX.  MORRIS, 

Lieutenant-  Governor. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved   by  His  Excellency  the  Governor 
General  in  Council  on  tlie  27th  February,  187 Jf. 

Department  of  Justice,  Ottawa,  2l8t  February,  1874. 

The  undesigned  to  whom  is  referred  certified  copies  of  certain  bills  passed  by  the 
legislative  council  and  assembly  of  the  province  of  Manitoba  in  the  session  held  in 
the  36th  year  of  Her  Majesty's  reign,  but  which  were  reserved  by  the  Lieutenant- 
Governor  for  the  signification  of  the  pleasure  of  his  Excellency,  has  the  honour  to 
report  as  follows  : — 

That  the  bill  intitled  :  "  An  Act  to  amend  the  Act  35th  Victoria,  chapter  20,  for 
the  prevention  of  Prairie  Fires,  and  for  other  purposes,"  provides,  amongst  other  things, 
that  surveyors,  railway  companies  and  contractors  shall  be  liable  for  the  result  of  fires 
caused  by  any  of  their  men,  irrespective  of  the  fact  whether  there  was  negligence,  or 
whether  the  men  were  at  the  time  under  the  control  of  the  employers,  provisions  which 
appear  likely  to  seriously  interfere  with  the  survey  of  public  lands. 

In  this  view  the  undersigned  recommends  that  the  Governor  General's  assent  be 
not  given  to  the  bill  in  question. 

That  the  bill  chaptered  42,  and  intitled  :  "  An  Act  to  impose  a  tax  on  Wild 
Lands  "  has  also  been  reserved. 

As  to  this,  the  Lieutenant-Governor  reports  that  the  Act  is  a  proper  one,  and  he, 
therefore,  recommends  that  it  be  sanctioned  without  delay. 

The  Act  proposes  an  annual  tax  upon  all  lands  of  the  province,  except  such  as 
are  hereby  exempted,  and  these  exemptions  comprise  lands  vested  in  Her  Majesty  : 
Lands  held  for  the  benefit  of  any  Indian ;  lands  entered  as  homesteads,  and  occupied 
under  the  "  Dominion  Land  Act ; "  lands  held  by  the  Canadian  Pacific  Railway  Com- 
pany ;  and  lands  set  apart  for  the  half-breed  minors,  &c. 

Under  these  circumstances  the  undersigned  recommends  that  the  assent  of  his 
Excellency  the  Governor  General  be  given  to  this  bill,  and  that  the  proclamation  do 
issue  accordingly. 

That  the  bill  chaptered  43,  and  intituled  :  "  An  Act  respecting  Aliens,  "  has  also 
been  reserved. 
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In  respect  to  this  bill  the  Lieutenant-Governor  of  Manitoba  in  his  despatch  of  the 
15th  of  March,  1873,  remarks  as  follows  : — 

"  This  is  an  Act  copied  from  the  English  Act  of  1870.  Heretofore  the  titles  to 
lands  in  this  province  have  been  long  leases,  but  as  henceforth  titles  to  the  soil  will 
emanate  from  the  Crown,  and  there  are  a  few  enterprising  aliens  resident  in  the  province, 
I  think  the  Legislation  necessary. 

"  I  reserved  the  bill,  as  at  first  I  entertained  some  doubts  as  to  the  power  of  the 
legislature  to  deal  with  the  subject. 

"  Under  the  British  North  America  Act  the  legislation  with  regard  to  aliens  is 
entrusted  to  the  Dominion  Parliament,  while  property  and  civil  rights  are  under  the 
control  of  the  provincial  legislatures, 

"  I  have  come  to  the  conclusion  that  as  the  Act  deals  only  with  the  holding  of 
property  by  aliens,  and  declares  the  existing  disqualifications  from  serving  as  jurors,  a 
question  which  has  already  arisen;  and  was  decided  by  the  then  chief  justice,  under  the 
English  laws  in  force  here  as  now  enacted,  it  is  within  the  powers  of  the  legislature, 
and  I  therefore  recommend  that  it  be  sanctioned  forthwith." 

The  undersigned  concurs  in  the  view  taken  by  the  Lieutenant-Governor  in  this 
respect. 

He  thinks  it  right,  however,  to  call  attention  to  the  use  of  the  word  "parliament- 
ary," in  the  first  subsection,  in  the  second  section  of  the  bill. 

By  the  "  British  North  America  Act,  1867,"  sec.  17,  a  parliament  is  constituted 
for  Canada,  but  a  legislature  for  each  province  ;  the  use,  therefore,  in  this  instance,  of 
the  word  "  parliamentary  "  may  lead  to  confusion. 

A  similar  case  occurred  in  the  province  of  Ontario,  in  the  enacting  of  the  31st 
Vic,  Ontario,  chapter  30,  section  12,  in  which  franchise  was  enacted  for  those  entitled 
to  vote  at  all  "  parliamentary  "  elections  ;  and  to  correct  the  difficulties  it  was,  in  the 
subsequent  session  of  the  legislature  of  that  province,  32  Vic,  chapter  27,  section  4, 
enacted  that  the  "  words  '  parliamentary '  elections  "  should  be  held  and  construed  to 
mean  and  apply  to  the  election  of  members  in  the  Legislative  Assembly  of  Ontario  only." 

The  undersigned  recommends  that  the  Lieutenant-Governor's  attention  be  called  to 
this  point  with  a  view  to  its  amendment  by  the  legislature  of  Manitoba. 

It  is  to  be  observed  also  that  the  same  subsection  provides  that  "  No  man,  not 
being  a  natural  born,  or  a  naturalized,  subject  of  Her  Majesty,  shall  be  qualified  to 
serve  as  a  grand  or  petit  juror  in  any  of  the  courts  in  this  province  on  any  occasion 
whatever." 

The  undersigned  is  of  opinion  that  this  clause,  professing,  as  it  does,  to  disqualify 
certain  persons  as  jurors  for  the  trial  of  criminal  cases  in  the  province  of  Manitoba,  is 
not  within  the  jurisdiction  of  that  legislature. 

The  Parliament  of  Canada  has  already,  by  the  "Criminal  Procedure  Act,  1869," 
32nd  and  33rd  Vic,  chapter  29,  section  44,  and  by  34th  Vic,  chapter  14,  provided  as 
to  the  qualification  of  grand  and  petit  jurors  in  criminal  cases. 

The  undersigned  does  not,  under  the  circumstances,  recommend  your  Excellency 
to  disallow  this  bill,  but  would  respectfully  recommend  that  the  attention  of  the  gov- 
ernment of  Manitoba  be  called  also  to  this  provision  with  a  view  to  amendment. 

That  another  of  the  bills  reserved  as  before  mentioned  is  one  chaptered  44,  and 
intituled  :  "  The  Half-breed  Land  Grant  Protection  Act." 

Upon  this  bill  the  Lieutenant-Governor  remarks  as  follows  : 

"  It  seems  that  speculators  have  bought  largely  from  half-breeds  their  claims  to 
allotments  at  low  prices,  ranging  as  low,  in  some  cases,  as  $15  ;  the  maximum  being  $50. 
These  sales,  of  course,  only  give  the  vendor  a  right  of  action  to  enforce  the  contract, 
when  the  vendor  should  become  entitled  to  his  land.  The  object  of  the  bill  is  to  cancel 
all  these  sales,  and  give  the  vendor  an  action  to  recover  back  the  price  which,  if  in 
goods,  were  to  be  charged  at  ordinary  prices. 

"  The  consideration  is  made  a  lien  on  the  land,  which  may  be  sold  for  the  recovery 
of  the  price  paid. 

"  The  only  objections  Jto  the  bill,  the  intention  of  which  is  no  doubt  good,  are 
these,  viz  : — 
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"  Ist.  It  is  retroactive,  dealing  with  existing  contracts,  and  cancelling  them. 

"  2nd.  It  opens  a  fruitful  door  for  litigation,  the  prices  charged  for  goods  being 
opened  up  for  examination  in  each  case  where  those  formed  part  of  the  consideration. 

"  3rd.  There  is  no  machinery  provided  for  carrying  out  the  sale  of  the  land,  on 
which  the  lien  is  established,  but  this,  of  course,  could  be  remedied  next  session. 

"  I  have  no  sympathy  with  those  who  may  have  purchased  these  claims  to  lands  at 
inconsiderable  prices,  or  in  an  unfair  manner,  but  as  the  law  is  novel  and  retroactive  in 
its  character,  I  feel  compelled  to  reserve  it  for  the  signification  of  the  pleasure  of  the 
Governor  General,  though  it  must  be  borne  in  mind  also  that  if  the  Act  be  sanctioned 
it  may  be  taken  as  a  precedent  for  other  restrictions  with  regard  to  the  holding  of  these 
lands." 

The  undersigned  is,  however,  of  opinion  that,  having  reference  to  the  circumstances 
under  which  the  appropriation  of  Dominion  lands  was  made  for  half-breeds,  and  that  it 
is  recited  in  the  bill  that  very  many  persons  entitled  to  participate  in  the  grant  had 
agreed  to  sell  their  right,  whilst,  at  the  same  time,  they  were  in  perfect  ignorance  what 
that  right  or  its  value  eventually  might  be,  the  Act  would  be  beneficial  in  protecting 
their  interests. 

It  appears  further  that,  in  so  far  as  purchasers  of  those  rights  are  concerned,  the 
bill  proposes  to  protect  them,  and,  if  the  machinery  in  this  respect  be  not  sufficient,  it 
can  be  perfected  at  a  future  session  of  the  legislature. 

The  undersigned  has,  therefore,  the  honour  to  recommend  that  the  assent  of  his 
Excellency  should  be  given  to  this  bill,  and  that  a  proclamation  to  that  eflFect  should 
issue  accordingly. 

A.  A.  DORION, 

Minister  of  Justice. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the 
Governor  General  in  Council  on  the  28th  February,  187 Jf. 

Department  of  Justice,  Ottawa,  25th  February,  1874. 

The  undersigned  has  the  honour  to  report  that  a  bill  passed  by  the  Legislative 
Council  and  Assembly  of  the  province  of  Manitoba,  in  the  session  held  in  the  36th  year 
of  Her  Majesty's  reign,  chapter  45,  and  intituled  :  "  An  Act  to  incorporate  the  Eastern 
Railway  Company  of  Manitoba,"  was  reserved  by  the  Lieutenant-Governor  for  the 
signification  of  the  pleasure  of  his  Excellency. 

The  Act  appears  unobjectionable,  and  the  undersigned  has,  therefore,  the  honour 
to  recommend  that  the  same  should  receive  the  assent  of  his  Excellency  the  Governor 
General,  and  that  a  proclamation  do  issue  accordingly. 

A.  A.  DORION, 

Minister  of  Justice. 

Orders  in  Council  giving  assent  to  Chapters  4^,  '48,  44-  <**wi?  4^,  published  in  the  Canada 
Gazette  on  the  28th  day  of  February,  1874,  ^ol.  VII.,  No.  35,  pages  1115  ami  1116. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the   Governor 
General  in  Council  on  the  7th  September,  1874- 

Department  of  Justice,  Ottawa,  21st  August,  1874. 

The  undersigned  has  the  honour  to  report,  that  the  following  Acts  were  passed  in 
the  third  session  of  the  first  legislature  of  the  province  of  Manitoba,  viz.  :  Chapters 
1,  3  to  27,  19,  20,  22,  23,  25  to  31,  and  33  to  41. 

The  undersigned  is  of  opinion  that  the  above  statutes  should  be  left  to  their  opera- 
tion. 

T.  FOURNIER, 
Minister  of  Justice. 


i 
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Report  of  the  Hon.  the  Minister  of  Justice,   approved  hy  His  Excellency  the   Governor 
General  in  Council,  on  the  1th  September,  187 Jf. 

Department  of  Justice,  Ottawa,  21st  August,  1874. 

The  undersigned  has  the  honour  to  report  that  in  the  third  session  of  the  first 
legislature  of  Manitoba,  was  passed  an  Act,  chaptered  2,  and  intituled  :  "  An  Act  to 
define  the  privileges,  immunities  and  powers  of  the  Legislative  Council,  and  of  the 
Legislative  Assembly  of  Manitoba,  and  to  give  summary  protection  to  persons 
employed  in  the  publication  of  Sessional  Papers." 

The  Act  in  question  seems  to  be  a  transcript  of  the  Act  of  the  province  of  Ontario 
of  1868,  as  to  which  the  opinion  of  the  law  officers  of  the  Crown  in  England  was 
taken,  and  it  was  advised  by  them  that  it  was  not  competent  for  the  legislature  to  pass 
such  an  Act;  and  that  it  was  inconsistent  with  the  provisions  of  sections  92  and  96  of 
the  British  North  America  Act  of  1867. 

The  Act  of  Ontario  was  accordingly  disallowed. 

The  legislatures  of  Quebec  and  British  Columbia  fell  into  the  same  error. 

The  undersigned  has,  therefore,  the  honour  to  report  that  in  his  opinion  the  Act  is 
objectionable  ;  and  he  recommends  that  the  same  may  be  disallowed. 

T.  FOURNIER, 

Minister  of  Justice. 

Order  in  Council  disallowing  the  Act  above  mentioned,  published  in  the  Canada  Gazette 
on  the  12th  day  of  September,  187 J^— Vol.  VIII.,  No.  11,  page  262. 

Report  of  thi  Hon.  the  Minister  of  Justice,   approved  by  His  Excellency  the   Governor 
General  in  Council,  on  the  7th  September,  187 Jf. 

Department  of  Justice,  Ottawa,  21st  August,  1874. 

The  undersigned  has  the  honour  to  report,  in  reference  to  certain  Acts  passed  by 
the  legislature  of  Manitoba  in  the  year  1873,  as  follows  : — 

36  Victoria,  chapter  18. — "An  Act  to  amend  the  Act  concerning  the  Registration 
of  deeds,  and  to  introduce  a  better  system  of  Registration." 

Section  53  provides  that  persons  committing  certain  offences  tiierein  specified, 
shall  be  held  guilty  of  misdemeanour.  This,  being  criminal  law,  is  not  within  the  com- 
petence of  the  legislature  of  the  province. 

The  undersigned  recommends,  therefore,  that  communication  of  this  report  should 
be  made  to  the  Lieutenant-Governor  of  Manitoba,  with  the  suggestion  that  the  provi- 
sion in  question  be  repealed. 

Chapter  21. — "A  Bill  intituled  :  'An  Act  to  make  provision  for  inquiries  concern- 
ing public  matters.'  " 

Section  2  provides  that  any  false  statement  on  oath  before  commissions  shall  be 
misdemeanour,  punishable  in  the  same  manner  as  wilful  and  corrupt  perjury. 

The  remarks  made  on  the  preceding  chapter  are  also  applicable  to  this,  and  the 
undersigned  has  the  honour,  therefore,  to  recommend  that  communication  be  had  with 
the  Lieutenant-Governor  of  Manitoba,  with  a  recommendation  that  the  section  be 
repealed. 

Chapter  24. — "  An  Act  respecting  Municipalities." 

Section  1 6  provides  that  a  person  making  a  false  declaration  as  to  his  right  to  vote 
shall  be  guilty  of  misdemeanour,  and  on  a  summary  conviction  thereof  shall  be  sentenced 
to  imprisonment  or  fine. 

The  same  remarks  apply  to  this  as  to  chapters  18  and  21,  and  the  undersigned 
recommends  that  communication  be  had  with  the  Lieutenant  Governor,  with  a  view  to 
the  repeal  of  the  objectionable  clause. 

T.  FOURNIER, 

Minister  of  Justice. 


36  VICTORIA,  1873.  781 


Report  of  the  Hon.  the  Minister  of  Justice,  (approved  hy  His  Excellency  the  Governor 
General  in  Council,  on  the  7th  September,  1874- 

Department  of  Justice,  Ottawa,  1st  September,  1874. 

Upon  an  Act  passed  in  the  third  session  of  the  first  legislature  of  Manitoba 
intituled  :  "  An  Act  to  incorporate  the  Winnipeg  Board  of  Trade." 

The  undersigned  has  the  honour  to  report  that  in  1873  this  Act  was  passed  by 
the  legislature  of  the  province  of  Manitoba,  chaptered  32. 

The  undersigned  is  of  opinion  that  the  incorporation  of  boards  of  trade,  not 
being  for  provincial  objects  only,  but  treating  of  trade  and  commerce — a  subject  within 
within  the  exclusive  control  of  the  Parliament  of  Canada  only, — rests  with  that  parlia- 
ment. 

In  the  session  of  the  Parliament  of  Canada  lately  held,  provision  was  made  by 
which  persons,  on  application,  can  be  incorporated  as  boards  of  trade. 

The  undersigned  recommends,  therefore,  that  this  Act  be  disallowed. 

T.  FOURNIER, 

Minister  of  Justice. 

Order  in  Council  disallowing  the  Act  above  mentioned,  published  in  the  Canada  Gazette 
on  the  7th  September,  1874,  Vol.  Till.,  No.  11,  page  262. 

Lieutenant-Governor  Morris  to   the  Hon.  the  Secretary  of  State  for  Canada. 
Government  House,  Fort  Garry,  Man.,  10th  October,  1874. 

Sir, — I  have  the  honour  to  acknowledge  your  despatch  of  the  14th  September 
last,  informing  me,  for  the  benefit  of  the  government,  of  the  disallowance  of  the  Act 
passed  by  the  legislature  of  Manitoba,  on  the  8th  of  March,  1873,  defining  the 
privileges  a5d  immunities  of  the  Legislative  Council  and  Legislative  Assembly  of 
Manitoba,  and  transmitting  the  Order  in  Council  disallowing  the  same,  on  the  ground 
that  the  Minister  of  Justice  had  reported  "  that  he  was  of  opinion  that  it  was  not 
competent  for  the  legislature  to  pass  such  an  Act." 

As  the  subject  of  the  Act  is  one  of  importance,  and  materially  afiects  the  position 
of  the  legislature,  I  have  been  requested  by  the  Executive  Council  of  Manitoba  to 
apply  to  the  Privy  Council  for  information  as  to  the  reasons  which  led  the  Minister 
of  Justice  to  report  that  the  Act  was  beyond  the  powers  of  the  legislature,  in  order 
that  another  bill  within  their  powers  may  be  submitted  to  the  House  at  the  approach- 
ing session. 

The  council  feel  that  in  this  new  community,  with  a  legislature  composed,  of 
necessity,  of  members  untrained  to  parliamentary  practice,  every  support  ought  to 
be  accorded  to  them  by  the  Privy  Council  in  the  difficult  work  of  legislating  for  the 
varied  wants  of  this  rising  society,  and  the  same  consideration  ought  to  be  extended 
to  their  enactments,  as  is  shown  to  those  passed  by  the  more  powerful  provinces  of 
the  Dominion. 

I  am  requested  by  the  council  to  say,  that  they  believed  that  the  Act  in  question 
was  within  tho  powers  of  the  legislature,  and  that  they  had  good  reason  so  to  believe, 
is  apparent  trom  the  facts  that  the  legislature  of  Ontario  had  passed  an  Act  of  a 
similar  character,  32  Vic,  cap.  3,  which  was  assented  to  on  the  19th  December,  1868  ; 
that  the  legislature  of  Quebec  passed  an  Act  of  the  same  nature,  32  Vic,  cap.  4, 
which  was  assented  to  on  the  5th  April,  1869,  and  that  the  legislature  of  British 
Columbia  passed  an  analogous  Act,  45  Vic,  cap.  4,  which  was  assented  to  on  the 
11th  April,  1872. 

With  'ihese  precedents  before  them,  the  legislature  were  justified  in  passing  the 
Act  in  question,  and  I  felt  that  it  was  right  for  me  to  assent  thereto,  as  I  examined 
the  legislation  of  the  other  provinces  before  doing  so,  and  I  was  and  am  not  aware 
that    any    of     the   above-mentioned   Acts    were    disallowed  by   his   Excellency    the 
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Governor  General  in  Council ;  and,  if  such  be  the  case,  it  is  natural  that  the  Executive 
Council  should  desire  to  be  furnished  with  the  reasons  which  induced  the  Minister  of 
Justice  to  report  that  the  Act  in  question  was  not  competent  for  the  legislature 
to  pass,  especially  as  its  disallowance  places  the  legislature  in  an  exceptional  and  less 
favourable  position  as  compared  with  the  other  legislatures  of  Ontario,  British 
Columbia  and  Quebec,  if  the  Acts  above  alluded  to  were  to  go  into  operation  ;  and  they 
therefore  respectfully  request  that  they  may  be  supplied  with  full  information  on  the 
subject,  in  order  to  guide  the  legislature  in  dealing  with  so  important  a  subject  as  to 
its  privileges  and  immunities. 

I  would  further  call  your  attention  to  the  fact  that  the  disallowed  Act  is,  with  the 
single  exception  of  clause  one,  which  relates  to  the  legislative  council,  a  transcript  of 
the  Ontario  Act,  while  that  clause  is  to  be  found  in  the  Quebec  Act. 

The  council  desire  me  to  express  their  regret  that  the  Privy  Council  did  not  see 
fit  to  communicate  with  them  before  proceeding  to  the  extreme  step  of  disallowing  the 
Act  in  question.  A  session  of  the  legislature  took  place  after  the  receipt  of  the  Act 
in  Ottawa,  and  if  the  objection  of  the  Minister  of  Justice  had  been  submitted  to  the 
Executive  Council,  it  would  have  been  in  their  power  to  have  amended  or  repealed  the 
Act. 

I  have,  &c., 

ALEX.  MORRIS, 

Lieutenant-Governor. 


Mr.  Under  Secretary  Langevin  to  the  Lieutenant-Governor  of  Manitoba. 

Department  of  the  Secretary  op  State,  Ottawa,  16th  November,  1874. 

Sir, — I  have  the  honour  to  inform  you  that  his  Excellency  the  Governor  General 
has  had  under  consideration  your  despatch  of  the  10th  ultimo,  in  reference  to  the  dis- 
allowance by  his  Excellency  in  Council  of  an  Act  of  the  legislature  of  Majiitoba,  defin- 
ing the  privileges  and  immunities  of  the  legislative  council  and  assembly  of  that 
province,  and  urging  that  as  a  similar  Act  had  been  passed  by  the  legislatures  of  Ontario 
and  British  Columbia,  you  would  be  glad  to  know  the  reasons  which  had  led  to  the  dis- 
allowance of  the  Act  in  question,  passed  by  the  legislature  of  Manitoba. 

I  am  directed  to  state  that  his  Excellency  is  advised  that  the  Act  of  Ontario,  to 
which  allusion  is  made  in  your  despatch,  is  the  32  Vic,  cap.  3,  (1868)  and  that  the 
then  Minister  of  Justice  reported  that  "by  the  18th  clause  of  the  'British  Norrh 
America  Act,  1867,'  it  is  enacted  that  the  privileges,  immunities  and  powers  to  be  held, 
enjoyed  and  exercised  by  the  Senate  and  by  the  House  of  Commons  of  the  Dominion  of 
Canada  shall  be  such  as  shall  be  from  time  to  time  defined  by  Act  of  the  Parliament  of 
Canada,  but  so  that  the  same  shall  never  exceed  those  held,  enjoyed  and  exercised  at 
the  passing  of  such  Act  by  the  House  of  Commons  of  the  United  Kingdom. 

"  It  is  to  be  assumed  that  the  power  to  pass  an  Act  defining  those  privileges  was 
conferred  upon  the  Parliament  of  Canada  on  the  ground  that,  withoufi  such  provision, 
the  Parliament  of  Canada  could  not  have  passed  any  such  Act. 

"  It  is  clear  from  the  current  of  judicial  decision  in  England  that  neither  of  the 
branches  of  a  colonial  legislature  has  any  inherent  right  to  the  privileges  cf  the  Imperial 
Parliament. 

"  Perhaps,  however,  under  the  legislative  powers  given  to  the  Parliament  of  the 
Dominion  by  the  91st  section  of  the  Union  Act  to  make  laws  for  the  peace,  order,  and 
good  government  of  Canada,  it  might  have  passed  an  Act  without  any  enabling  power 
from  the  paramount  authority,  establishing  and  defining  the  privileges  of  its  two 
chambers.  However  this  may  be  with  respect  to  the  general  Parliament,  it  is  to  be 
observed  that  there  is  no  clause  in  the  Union  Act  similar  to  the  18th,  giving  to  the 
provincial  legislatures  power  to  define  or  establish  their  privileges,  and  that  no  general 
power  of  legislation  for  the  good  government  of  the  provinces  are  given  to  their  legisla- 
tures. Their  powers  are  strictly  limited  to  those  conferred  by  the  92nd,  93rd,  94th  and 
95th  clauses  of  the  '  Union  Act.' 
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"  By  the  Act  in  question  it  will  be  seen  that  the  legislature  of  Ontario  has  declared 
that  the  legislative  assembly  and  its  members  shall  enjoy  the  same  privileges  as  those 
exercised  by  the  House  of  Commons  of  Canada. 

"  It  would  seem,  therefore,  that  this  Act  is  in  excess  of  the  powers  of  the  provincial 
legislature.  If  it  has  any  power  to  legislate  in  the  matter  at  all,  it  seems  to  follow  that 
while  the  general  parliament  can,  under  the  18th  clause,  confer  no  greater  privileges 
than  those  enjoyed  in  the  Imperial  House  of  Commons,  the  provincial  legislature,  being 
bound  by  no  such  limitation,  might,  if  it  were  so  disposed,  confer  upon  itself  and  its 
members,  privileges  in  excess  of  those  belonging  to  the  House  of  Commons  of  England." 

I  am  further  to  inform  you  that  this  statement  upon  which  the  Minister  of  Justice 
so  reported,  was  referred  for  the  opinion  of  the  law  officers  of  the  Crown  in  England, 
and  that  they  gave  their  opinion  that  it  was  not  competent  for  the  legislature  of  the 
province  of  Ontario  to  pass  the  Act,  and  they  considered  it  inconsistent  with  the  pro- 
visions of  sections  92  and  96  of  the  British  North  America  Act. 

In  consequence  the  Act  in  question  was  disallowed  by  the  Governor  General,  as 
will  l)e  seen  by  reference  to  the  Canada  Gazette  of  the  4th  December,  1869. 

As  to  the  Act  of  the  province  of  Quebec  of  the  same  tenor  as  that  of  Ontario,  being 
32  Vic,  cap.  4,  1869,  action  was  taken  and  it  was  disallowed,  as  will  be  seen  by  the 
Canada  Gazette  of  the  4th  December,  1869. 

Reference  is  also  made  in  your  despatch  to  the  Act  of  the  legislature  of  British 
Columbia  of  35  Vic,  cap.  4,  based  on  that  of  Ontario  before  mentioned. 

This  Act  was  repealed  by  the  Act  of  British  Columbia  of  1873,  36  Vic,  cap.  35. 
They  appear  to  have  passed  another  Act  on  the  same  subject  during  the  same  session, 
No.  42. 

In  making  the  above  communication  I  am  directed  to  add  that  the  government  are 
anxious  at  all  times  to  aid  the  Lieutenant-Governor  and  Council  of  Manitoba  in  respect 
to  the  legislation  of  that  province,  so  far  as  they  can  possibly  do  so. 

I  have,  «tc., 

EDOUARD  J.  LANGEVIN, 

Under  Secretary  of  State. 

Lieutenant-Governor  Morris  to  the  Secretary  of  State  of  Canada. 

Government  House,  Fort  Garry,  Man.,  10th  October,  1874. 

Sir, — I  have  the  honour  to  inform  you  that  I  am  in  receipt  of  your  despatch  of  the 
7th  ultimo,  intimating  that  "  An  Act  to  incorporate  the  Winnipeg  Board  of  Trade," 
passed  on  the  8th  day  of  March,  1873,  by  the  legislature  of  Manitoba,  had  been 
disallowed  on  report  of  the  Minister  of  Justice  "that  it  was  not  competent  for  the 
legislature  to  pass  such  Act." 

Having  laid  your  despatch  before  the  Executive  Council  of  Manitoba,  I  have  been 
requested  by  the  council  to  apply  to  you  for  information  as  to  the  legal  reasons  upon 
which  the  Minister  of  Justice  bases  his  opinion. 

I  am  aware  that  the  Parliament  of  the  Dominion  has  incorporated  a  number  of 
boards  of  trade,  and,  on  recent  receipt  of  the  statutes  of  last  session,  I  observe  that  a 
General  Act  has  been  passed  by  the  Dominion  for  the  incorporation  of  such  bodies,  but 
the  council  think  there  is  serious  question  whether  the  incorporation  of  such  bodies  does 
not  fall  within  the  powers  of  the  local  legislatures,  as  being  "  companies  with  provincial 
objects,"  under  the  British  North  America  Act. 

If,  however,  it  is  decided  that  all  Acts  of  the  local  legislatures  that  may  hereafter 
be  passed  to  incorporate  boards  of  trade  shall  be  disallowed,  and  the  exclusive  right  of 
the  Dominion  Parliament  to  incorporate  such  bodies  is  determined  to  be  included  under 
the  powers  conferred  by  the  British  North  America  Act  on  that  Parliament,  "  for  the 
regulation  of  trade  and  commerce,"  the  council  have  no  desire  to  press  the  matter  of  this 
particular  Act  further ;  but  they,  nevertheless,  wish  to  be  in  a  position  to  satisfy  the 
legislature  of  the  province  that  there  were  good  and  sufficient  reasons  for  the  disallow- 
ance of  the  Act  in  question,  especially  as  similar  Acts  have  been  passed  by  the 
legislature  of  Ontario,  and  have  been  permitted,  as  they  believe,  to  go  into  operation 
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I  refer  to  the  Act  of  Ontario,  31  Vic,  chap,  64,  incorporating  the  Guelph  Board  of 
Trade,  which  was  then  evidently  regarded  as  being  within  the  competence  of  that  legis- 
lature, as  in  the  next  session  two  clauses  of  it  were  repealed,  the  one  dealing  with 
criminal  law,  and  the  other  with  the  inspection  of  articles  of  commerce,  by  the  repealing 
Act  32  Vic,  chap.  25,  which  dealt  with  that  and  other  Acts,  which  in  any  way 
transcended  the  local  powers,  the  said  Act  evidently  having  been  passed,  in  conformity 
with  a  report  of  the  Minister  of  Justice,  on  the  several  Acts,  comprehended  within  itis 
scope. 

I  also  refer  to  the  Act  of  Ontario,  35  Vic,  chap.  73,  which  incorporated  the 
Kingston  Board  of  Trade,  and  I  have  no  reason  to  believe  was  disallowed  by  the 
Governor  in  Council. 

The  subject  of  the  jurisdiction  with  regard  to  this  Act,  to  incorporate  the  Win- 
nipeg Board  of  Trade,  was  discussed  by  the  Executive  Council  at  the  time,  and  the 
fact  of  the  passage  of  the  two  Acts  in  question  largely  influenced  them  in  assenting  to 
the  adoption  of  the  Act,  which  has  now  been  disallowed,  as  they  contend  that  the 
legislature  of  Manitoba  possesses  equal  legislative  power  with  that  of  Ontario. 

The  disallowance  of  this  Act  leads  me  to  suggest  that  it  may  be  worthy  of  consider- 
ation whether  in  the  event  of  the  disallowance  of  an  Act  of  a  local  legislature,  the  fact 
of  the  disallowance  together  with  its  cause,  should  not,  in  addition  to  the  notice  in  the 
Canada  Gazette,  be  communicated  to  the  other  local  governments. 

The  newer  provinces  of  the  Dominion  are  naturally  led  to  avail  themselves  of  the 
advantage  of  the  legislation  and  experience  of  the  older  provinces,  and  if  the  govern- 
ments were  advised  of  such  disallowances,  difficulty  might  be  avoided,  arising  from  the 
adoption  by  a  legislature  of  an  Act  which  had  been  passed  by  another  parliament,  but 
which  had  been  disallowed  by  the  Governor  General  in  Council. 

Soliciting  an  early  reply, 

I  have,  &c, 

ALEX.  MORRIS, 
Lieutenant-Governor. 


Mr.  Under  Secretary  Langevin  to  Lieutenant-Governor  Morris. 

Department  op  Secretary  op  State,  Ottawa,  16th  Nov.,  1874. 

Sir, — I  have  the  honour  to  inform  you  that  his  Excellency  the  Governor  General 
has  had  before  him  your  despatch  of  the  10th  ultimo,  in  reference  to  the  disallowance 
by  his  Excellency  in  Council  of  an  Act  of  the  legislature  of  the  province  of  Manitoba, 
incorporating  the  Winnipeg  Board  of  Trade,  and  in  which  you  ask  for  information  for 
your  Executive  Council  as  to  the  legal  reasons  for  the  disallowance  of  that  Act. 

I  am  now  directed  to  state  that  his  Excellency  is  advised  that,  upon  the  passing 
by  the  legislature  of  Ontario  in  1868,  of  the  Act  to  incorporate  the  Board  of  Trade  of 
Guelph,  to  which  you  make  allusion,  the  then  Minister  of  Justice  reported  "  that  it  may 
be  doubted,"  <fec.  (as  in  Report. — See  page  81  Ante.) 

It  would  appear  now  that  it  has  been  generally  conceded  that,  for  the  reasons  before 
given,  it  is  not  within  the  competence  of  a  local  legislature  to  pass  such  a  measure. 

It  will  be  observed  by  reference  to  the  statutes  of  the  Parliament  of  Canada,  that 
incorporation  has  been  made  of  boards  of  trade  in  various  provinces,  e.g.,  that  of  St. 
Johns,  in  the  province  of  Quebec,  by  37  Vic,  chap.  52.  A  provision  has  been  made 
generally  for  the  incorporation  of  various  boards  of  trade  in  the  Dominion  by  the  Act 
of  1874  (37  Vic,  chap.  51),  which  was  introduced  into  the  House  of  Commoias  by  the 
Honourable  Mr.  Blake. 

I  am  to  add,  with  reference  to  your  suggestion,  that  in  the  event  of  the  disallowance 
of  an  Act  of  the  local  legislature,  the  fact  of  the  disallowance,  together  with  the  cause, 
should  be  communicated  to  the  local  governments,  that  his  Excellency  is  advised  that 
the  suggestion  may  well  be  adopted  in  future. 

I  have,  &c., 

EDOUARD  J.  LANGEVIN, 

Under  Secretary  of  State. 
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MANITOBA,  37TH-38TH  VICTORIA,  1873-74. 

4th  Session — 1st  Parliament. 

Report    of  the   Honourable    the   Minister  of  Justice,   approved  hy  His  Excellency   the 
Governor  General  in  Council  on  the  11th  January,  1876. 

Department  op  Justice,  Ottawa,  5th  January,  1875. 

The  undersigned,  to  whom  is  referred  copies  of  the  statutes  of  the  legislature  of 
Manitoba,  passed  in  the  first  part  of  the  fourth  session,  held  in  the  year  1873,  and  in 
the  37th  year  of  Her  Majesty's  reign,  has  the  honour  to  report : 

That  the  following  Acts  appear  unobjectionable,  and  he  recommends  that  they  be 
left  to  their  operation,  that  is  to  say  : — 

Chap.  1  :  "  An  Act  to  amend  the  Acts  relating  to  the  Court  of  Queen's  Bench." 
Chap.  2  :  "  An  Act  to  provide  for  the  enlargement  of  the  Boundaries  of  Manitoba 
on  equitable  terms." 

Chap.  3  :  "  An  Act  to  amend  an  Act,  intituled  '  An  Act  respecting  Municipa- 
lities. '  " 

Chap.  4  :  "  An  Act  to  amend  an  Act  respecting  the  Office  of  Speaker  of  the 
Legislative  Assembly." 

Chap.  6  :  "  An  Act  to  amend  36th  Vic,  chap.  6,  of  the  Statutes  of  Manitoba." 
With  reference  to  chapter  5,  intituled  :  "  An  Act  to  provide  for  a  fair  and  equit- 
able redistribution  of  the  Electoral  Divisions  of  the  Province,"  the  Lieutenant-Governor 
remarks  that  a  careful  examination  of  the  measure  convinces  him  that  the  Act  would 
require  to  be  amended  when  the  legislature  resumed  its  session,  as  the  measure  was 
seriously  defective  owing  to  its  framers  not  having  fully  understood  that  the  settlement 
belt  was  not  surveyed  into  townships,  but  in  regard  thereto  the  original  parishes  and 
private  holdings  have  been  respected,  the  bill  having  been  framed  on  the  basis  of  town- 
ship surveys. 

The  Lieutenant-Governor  therefore  recommended  that  the  action  of  the  legislature 
at  the  resumption  of  the  adjourned  session  should  be  awaited  before  the  Governor 
General  arrived  at  any  conclusion  with  regard  to  the  Act  in  question. 

It  appears  by  the  Acts  passed  in  the  subsequent  portion  of  this  session,  held  in  the 
37th  Victoria,  that  an  Act  with  a  similar  title  chapter  8,  was  assented  to  in  July, 
1874,  by  the  Lieutenant-Governor,  by  which  the  Act  immediately  under  consideration 
is  virtually  repealed  and  a  new  redistribution  made. 

The  undersigned  therefore  recommends  that  the  Act  now  under  consideration  be 
left  to  its  operation,  in  so  far  as  the  same  can  have  operated. 

With  reference  to  chapter  7,  intituled :  "  An  Act  to  incorporate  the  City 
of  Winnipeg,"  the  undersigned  has  the  honour  to  report  as  follows  : — 

Section  1  gives  power  to  the  corporation  "  of  giving  or  accepting  any  notes,  bonds, 
obligations,  judgments  or  other  instruments  or  securities  for  the  payment  of  any  sum  of 
money  borrowed  or  loaned,  or  for  the  executing  or  guaranteeing  the  execution  of  any 
duty  or  thing  whatsoever." 

This  provision  seems  in  its  terms  so  broad  and  unrestricted  as  to  entrench  upon 
the  subject  of  banking. 

The  usual  provision  inserted  in  the  Acts  of  the  Parliament  of  Canada  upon  a 
corporation  similarly  constituted  is,  that  they  may  become  parties  to  promissory 
notes  for  sums  not  less  than  $100  ;  but  provided  that  nothing  in  the  Act  contained 
shall  be  construed  to  authorize  the  corporation  to  issue  notes  or  bills  of  exchange  pay- 
able to  bearer,  or  intended  to  be  circulated  as  money,  or  as  notes  or  bills  of  a 
bank. 
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The  undersigned  suggests,  therefore,  that  this  section  should  be  modified  and 
restricted. 

Section  16  provides  that  "all  constables  and  persons  present  at  the  election  shall 
assist  the  returning  officer  or  justice  of  the  peace,  on  pain  of  being  guilty  of  a 
misdemeanour. " 

The  undersigned  is  of  opinion  that  the  constituting  of  an  offence  a  misdemeanour  is 
a  branch  of  criminal  law,  and,  therefore,  not  within  the  legal  competence  of  the  leg- 
islature of  Manitoba. 

He  recommends,  therefore,  that  the  clause  should  be  modified,  by  omitting  the 
constitution  of  the  offence  as  a  misdemeanour,  and  providing  some  definite  punishment 
therefor. 

Section  90,  subsection  10,  provides  for  prohibiting  the  sale  by  retail,  of  spirituous, 
&c.,  liquors,  in  any  inn  or  other  house  of  entertainment,  and  prohibiting  the  sale  there- 
of in  shops  and  places  other  than  houses  of  public  entertainment,  provided  by  the  by- 
law, before  the  final  passing  thereof,  has  been  duly  approved  by  the  electors  of  the  city 
in  the  manner  provided  by  the  Act. 

The  undersigned  entertains  doubts  whether  it  is  within  the  legislative  competence 
of  a  provincial  legislature  to  pass  a  law,  which  absolutely  prohibits  the  sale  of  liquors, 
and  whether  it  is  not  an  interference  with  the  parliamentary  power  of  Canada  to  legis- 
late in  respect  to  the  regulation  of  trade  and  commerce. 

Section  95  pi'ovides  for  the  passing  by  the  council  of  Winnipeg  of  by-laws,  appoint- 
ing inspectors,  for  visiting  all  places  wherein  weights  and  measures,  steel-yards,  or 
weighing  machines  of  any  description  are  used,  and  having  seized  and  destroyed  such  as 
are  not  according  to  the  standard,  and  for  imposing  and  collecting  penalties  upon  per- 
sons who  are  found  in  possession  of  unstamped  or  unjust  weights,  measures,  steel-yards, 
or  other  weighing  machines. 

As  by  the  British  North  America  Act,  1867,  the  subject  of  legislation  is  left  ex- 
clusively to  the  legislative  authority  of  the  Parliament  of  Canada,  the  undersigned 
doubts  whether  the  legislature  of  a  province  can  pass  any  enactments  on  this 
subject. 

The  undersigned  recommends  that  these  views  be  communicated  to  the  Lieutenant- 
Governor  for  the  consideration  of  his  ministers. 


I  concur. 


H.  BERNARD, 

Deputy  Minister  of  Justice. 


T.  FOURNIER, 

Minister  of  Justice. 


Report   of  the   Honourable   the  Minister  of  Justice,    approved  by   His  Excellency   the 
Governor  General  in  Council  on  the  11th  January,  1875. 

Department  of  Justice,  Ottawa,  8th  January,  1875. 

Upon  the  reference  of  the  statutes  passed  by  the  legislature  of  the  province  of 
Manitoba,  at  the  second  portion  of  its  fourth  session,  1874,  the  undersigned  has  the 
honour  to  report : — 

That  the  following  Acts  appear  to  be  unobjectionable,  and  he  recommends,  there- 
fore, that  the  same  be  left  to  their  operations  :  Chapters  8  to  11,  13,  16  to  18,  21  to  24. 

With  reference  to  the  other  statutes  passed  at  that  session,  the  undersigned  has 
the  honour  to  report  as  follows  : — 

Chapter  12.  "  An  Act  respecting  the  court  of  Queen's  Bench  in  Manitoba." 

The  second  .-section  enacts  that  the  "  Court  of  Queen's  Bench  *  *  * 

shall  pass  and  exercise  all  such  powers  and  authorities  as  by  the  laws  of  England  are 
incident  to  a  superior  court  of  record,  of  civil  and  criminal  jurisdiction,  in  all  matters 
civil  and  criminal,  whatsoever,  and  shall  have,  use,  enjoy  and  exercise  all  the  rights, 
incidents  and  privileges  as  fully,  to  all  intents  and  purposes,  as  the  same  were  on  the 
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day  and  the  year  aforesaid  possessed,  used,  exercised  and  enjoyed  by  any  of  her 
Majesty's  superior  courts  of  common  law,  at  "Westminster,  or  by  court  of  chancery,  at 
Lincoln's  Inn,  England." 

The  third  section  provides  that  the  Court  of  Queen's  Bench  shall  sit  as  a  court  of 
oyer  and  terminer  and  general  jail  delivery,  and  of  assize  and  nisi  prius,  for  the  trial  of 
all  criminal  ofiFences,  &.C.,  and  shall  possess  and  exercise  all  the  powers  possessed  and 
exercised  by  the  same  court  of  England. 

The  seventh  section  enacts  that  the  Court  of  Queen's  Bench  shall  possess  the  same 
powers,  authorities  and  jurisdiction  as  the  Court  of  Chancery  in  England  possessed  on 
the  15th  day  of  July,  1870. 

Upon  these  sections  the  undersigned  deems  it  proper  to  remark  that  it  is  impossible 
to  enter  fully  into  the  powers  and  authorities  established  and  exercised  by  Her  Majesty's 
superior  courts  of  common  law,  or  by  the  Court  of  Chancery  in  England,  or  all  the 
courts  of  oyer  and  terminer  and  general  jail  delivery. 

Those  powers  and  privileges  have  been  exercised  by  these  courts  in  England  from 
remote  times,  and  have  accrued  to  them  partly  by  custom  and  usage,  and  partly  by 
statutable  authority. 

Whilst  under  the  British  North  America  Act,  1867,  the  legislature  of  a  province 
has  the  power  to  legislate  in  respect  to  the  administration  of  justice  in  the  province, 
including  the  constitution  of  courts  of  criminal  jurisdiction,  yet  it  is  reserved  to  the 
Parliament  of  Canada  to  legislate  upon  the  criminal  law,  including  the  procedure  in 
criminal  matters,  and  it  may  be  a  grave  question  whether  the  assumption  to  the  Court 
of  Queen's  Bench  of  Manitoba,  of  similar  powers  and  privileges  to  those  exercised  by 
the  superior  courts  in  England,  may  not  entrench  upon  the  criminal  procedure,  as  it  is 
at  present  regulated  by  Acts  of  Parliament  of  Canada. 

This  point  is  suggested  for  the  consideration  of  the  Lieutenant-Governor  of 
Manitoba. 

Chapter  14.  "  An  Act  respecting  the  Registration  of  Co-Partnership." 

Chapter  15.  "An  Act  to  require  certain  foreign  corporations,  associations  and  co- 
partnerships to  enregister  within  this  proAdnce." 

The  first  of  these  two  Acts  requ  res  that  all  persons  associated  in  partnership  for 
trading,  manufacturing  or  mining  purposes  in  Manitoba,  shall  register  in  the  Court  of 
Queen's  Bench,  a  declaration  of  the  particulars  respecting  the  partnerships,  and  there 
shall  be  penalties  imposed  in  foi-feiture  of  compliance  therewith. 

The  undersigned  quite  recognizes  the  right  of  legislation  for  Manitoba  in  respect  of 
any  companies  with'provincial^objects,  which  may  be  incorporated  by  the  legislature,  but 
it  is  possible  that  companies  may  be  incorporated  by  the  Parliament  of  Canada  or  under 
the  "  Joint  Stock  Companies'  Act "  of  Canada,  and  the  undersigned  is  of  opinion  that 
the  application  of  the  present  Act  to  any  such  companies  would  be  in  restriction  of  the 
rights  granted  to  them  by  Canada. 

He  suggests,  therefore,  the  consideration  of  this  point  by  the  Lieutenant-Governor, 
with  a  view  to  amendment. 

In  respect  to  chapter  15,  it  is  to  be  observed  that  it  provides  that  no  company 
incorporated  by  any  foreign  power,  nor  any  co-partnerships  carrying  on  any  description 
of  trade  or  commerce,  any  of  which  such  persons  are  resident  in  the  United  States  of 
America,  nor  the  agents  of  any  such,  shall  do  business  in  Canada,  until  registration  of 
the  partnership  is  made,  together  with  arrangements  for  effecting  legal  process  upon  the 
agent,  and  a  penalty  is  imposed  for  failure  in  compliance  with  the  Act. 

The  remarks  which  are  made  above  apply  somewhat  similarly  to  the  case,  although, 
practically,  the  object  contemplated  is  desirable,  yet  the  Act  appears  to  be  in  restriction 
of  trade  and  commerce.     It  is  also  entrenching  on  the  parliamentary  powers  of  Canada. 

An  instance  may  be  cited  of  the  fact,  in  that  by  the  Act  of  Canada,  31  Vic,  chap- 
ter 48,  insurance  companies  incorporated  by  some  of  the  United  States  of  America,  are 
licensed  expressly  to  do  business  in  any  part  of  Canada  after  compliance  with  the  pro- 
visions of  that  Act,  and  if  this  chapter  15  remained  as  it  is,  it  would  be  in  direct  conflict 
with  the  Act  in  question. 
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Under  these  circumstances,  the  undersigned  recommends  that  the  Lieutenant- 
Governor  should  consider  the  propriety  of  the  same  being  repealed. 

Chapter  19.  "  An  Act  to  amend  the  Act  of  1873,  to  regulate  the  sale  and  traffic  of 
intoxicating  liquors." 

Section  1  provides  that  no  person  shall  be  granted  a  license  to  sell  intoxicating 
liquors  by  retail,  in  Manitoba,  outside  the  limits  of  the  city  of  Winnipeg,  &c.,  tkc.  It 
is  presumed  that  it  is  intended  that  no  person  shall  be  granted,  by  the  proper  provin- 
cial authority,  a  license,  &c.,  so  that  the  section  shall  not  act  in  restriction  of  the  Parlia- 
ment of  Canada  in  this  respect. 

The  undersigned  recommends  that  this  Act  be  also  called  to  the  attention  of  the 
Lieutenant-Governor. 

H.  BERNARD, 

Deputy  Minister  of  Justice. 
I  concur. 


T.  FOURNIER, 

Minister  of  Jnstice. 


Lieutenant-Governor  Morris  to  the  Secretary  of  State  of  Canada. 

Government  House,  Fort  Garry,  Manitoba,  15th  March,  1875. 

Sir, — In  reply  to  your  despatch  of  the  16th  of  January,  respecting  the  Acts  of  the 
legislature  of  Manitoba,  passed  during  the  fourth  session,  thei'eof,  and  chaptered  12, 
14,  15  and  19,  I  inclose,  by  request  of  the  Executive  Council,  a  copy  of  a  minute  of 
council  adopted  by  them,  for  which  they  ask  the  consideration  of  the  Privy  Council. 
As  regards  chapter  12,  I  have  also  been  requested  by  the  council  to  inclose  herewith  a 
copy  of  a  report  of  the  chief  justice  of  Manitoba  respecting  chapter  12,  being  the  Act 
relating  to  the  Court  of  Queen's  Bench. 

I  may  state  that  the  Act  referred  to  was  prepared  for  the  council  by  the  chief 
justice,  at  their  request, 

I  am  further  to  request  a  reply  at  your  earliest  convenience,  as  the  legislature  will 
meet  on  the  31st  instant. 


I  have,  (fee. 


ALEX.  MORRIS, 
Lieutenant-Governor. 


Extracts  from  Minutes  of  Council  held  at  Government  House,  Fort  Garry,  on  the  9th  day 

of  March,  A.  D.1875. 

Council  recommended  the  adoption  of  the  following  minute,  relating  to  the  report 
of  the  Minister  of  Justice  upon  the  Acts  of  Manitoba,  38  Vic,  chapters  12,  14  and  15, 
and  reijuest  the  Lieutenant-Governor  to  forward  a  copy  of  the  same  to  the  Hon.  the 
Secretary  of  State,  for  the  consideration  of  his  Excellency  the  Governor  General  in 
Council. 

The  Council  having  had  under  consideration  a  despatch  of  the  16th  January  last 
to  the  Lieutenant-Governor  from  the  Secretary  of  State  for  Canada,  inclosing  an  extract 
from  a  report  of  the  Minister  of  Justice,  with  regard  to  statutes  12,  14  and  15  of  the 
Acts  of  the  fourth  session  of  the  first  legislature  of  Manitoba,  have  agreed  to  the 
following  minutes :  1st,  with  regard  to  the  Act  respecting  the  Court  of  Queen's  Bench 
of  Manitoba,  the  council  do  not  think  that  any  difficulty  such  as  the  Minister  of  Justice 
suggests,  can  arise  from  the  passage  of  the  Act  in  question. 

The  council  are  fully  aware  that  the  legislature  of  Manitoba  has  no  power  to 
legislate  with  regard  to  criminal  law  or  the  procedure  in  criminal  matters,  and  they 
contend  that  the  Act  in  question  does  not  in  any  way  interfere  therewith. 
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The  Act  was  deemed  necessary,  inasmuch  as  the  statutes  of  Assiniboia  provided 
that  the  proceedings  of  the  general  court  should  be  regulated  by  the  laws  of  England 
not  only  of  the  date  of  her  present  Majesty's  accession,  but  also  such  laws  of  England 
of  subsequent  date,  as  may  be  applicable  to  the  same. 

Under  the  Manitoba  Act,  and  the  British  North  America  Act,  all  laws  in  force  at 
the  union,  and  all  courts  of  civil  and  criminal  jurisdiction  were  continued  in  force. 
At  the  date  of  the  union  there  was  a  court  of  civil  and  criminal  jurisdiction  existing 
in  Assiniboia.  The  quarterly  court,  and  the  common  and  statutory  laws  of  England 
were  in  force,   and  these  were  continued. 

In  1871  a  court  was  constituted  for  Manitoba  by  the  Act  of  Manitoba,  34  Vic, 
chap.  2,  with  jurisdiction  in  all  matters  of  law  and  equity,  all  matters  of  wills  and  in- 
testacy, and  possessing  such  powers  and  authorities  in  relation  to  matters  of  local  and 
provincial  jurisdiction,  as  in  England  are  distributed  among  the  supreme  courts  of 
law  and  equity,  and  of  probate,  and  until  the  appointment  of  a  judge  of  the  Supreme 
Court,  those  powers  were  declared  to  be  inherent  in  the  general  court  then  in  existence. 

In  1872  the  name  of  the  court  was  changed  to  that  of  the  Court  of  Queen's  Bench, 
by  the  Act  25  Vic,  chap,  3,  and  it  was  declared  to  possess  an  appellate  civil  and 
criminal  jurisdiction,  and  also  the  jurisdiction  of  a  court  of  error. 

The  object  of  the  Act,  criticized  in  the  Minister  of  Justice's  report,  was  to  declare 
the  period  at  which  the  laws  of  England  should  cease,  under  the  local  statutes  of  Assi- 
niboia, to  be  operative  in  Manitoba,  as  was  done  in  the  old  province  of  Upper  Canada 
by  the  Act  2,  George  III.,  cap.  1. 

The  legislature  having  no  powers  to  legislate  with  regard  to  criminal  law,  the  Act 
can  only  be  held  to  deal  with  matters  within  the  powers  of  the  local  legislature,  but 
it  declares  what  was  and  is  the  fact,  that  the  laws  relative  to  property  and  civil  rights 
existing  in  England  on  the  15th  of  July,  1870,  so  far  as  the  same  can  be  made  appli- 
cable to  property  and  civil  rights,  were  in  force  here  on  that  date,  the  object  being  to 
repeal  tlie  clause  of  the  Assiniboia  statute,  which  adopted  the  statute  law  of  England, 
as  from  time  to  time  enacted. 

The  English  common  law  and  the  whole  body  of  the  statute  law  of  Great  Britain 
and  Ireland,  having  been  in  force  here  on  the  15th  of  July,  1870,  and  the  legislature 
being  authorized  to  make  laws  for  the  administration  of  justice  in  the  province,  in- 
cluding the  constitution,  maintenance  and  organization  of  provincial  courts,  both  of 
civil  and  criminal  jurisdiction,  and  including  procedure  in  civil  matters  in  those  courts, 
it  seems  clear  that  the  legislature  has  not  exceeded  its  powers  in  declaring  that  the 
Court  of  Queen's  Bench  possessed  all  the  powers  of  a  superior  court  of  civil  and  crimi- 
nal jurisdiction  as  these  were  possessed  in  England  on  the  15th  July,  1870,  but  in  the 
exercise  of  these  powers  the  court  will  be  limited  and  controlled  by  the  laws  of  England 
as  they  were  on  the  15th  July,  1870,  and  by  the  laws  of  Canada  relating  to  criminal 
matters  or  procedure  with  regard  to  criminal  cases  and  other  subjects  within  their  juris- 
diction, passed  or  to  be  passed  since  the  union. 

The  council  regard  the  Act  in  question  as  one  of  great  importance,  inasmuch  as 
it  prevents  the  English  statute  law  from  running  into  this  province  after  the  date  in 
question,  and  gives  the  court  the  benefit  of  the  decisions  of  the  English  courts  on  the 
statute  law  up  to  that  period,  while  it  is  clear  that  in  its  operation  it  cannot  be  held 
to  deal  with  criminal  jurisdiction  or  criminal  matters,  which  are  ultra  vires  as  regards 
the  legislature  of  a  province. 

The  clauses  of  the  Act  above  alluded  to,  and  to  which  objection  is  taken,  are,  in 
effect,  similar  to,  and  are  in  almost  the  words  of  the  Act  passed  in  Upper  Canada,  in 
relation  to  the  constitution  of  the  courts  there,  in  a  province  where,  as  here,  the  old 
common  law  prevailed,  and  under  which  these  courts  still  act,  {Vide  Consolidated 
Statutes  of  Upper  Canada,  chap.  10,  sec.  31.) 

The  council,  therefore,  trust  that  on  re-consideration,  the  Minister  of  Justice 
will  withdraw  his  objections  to  the  Act  in  question,  and  that  the  Privy  Council  will 
leave  the  Act  to  its  operation,  and  to  its  interpretation  by  the  court,  in  conformity 
with  the  laws  in  force  in  Manitoba. 
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2ndly. — With  regard  to  the  Act  respecting  the  registration  of  co-partnerships, 
chapter  14,  deals  with  a  subject  which  the  council  are  of  opinion,  is  strictly  within  the 
province  of  the  legislature. 

They  are  strengthened  in  this  view  by  the  fact  that  a  similar  Act  was  passed  by 
the  legislature  of  Ontario,  viz.,  the  33rd  Vic,  cap.  20,  which  was  amended  by  the  35 
Vic,  cap.  28. 

With  regard  to  joint  stock  companies  incorporated  by  the  Dominion,  the  council 
see  no  objection  in  excepting  these  from  the  operation  of  the  Act,  nor  in  fact  to  limiting 
the  operation  of  the  Act  entirely  to  commercial  partnerships. 

As  respects  these,  the  council  can  see  no  infringement  of  the  power  over  trade 
and  commerce  enjoyed  by  the  Dominion,  in  subjecting  partnerships  for  trading, 
manufacturing  or  mining  purposes  in  this  province  to  the  necessity  of  giving  inform- 
ation to  the  community,  as  to  the  persons  composing  such  partnerships.  They  believe 
such  a  regulation  to  be  within  the  scope  of  their  powers,  and  they  assert  the  same 
right  to  exercise  these  powers,  it  having  been  acknowledged  to  exist  in  the  legislature 
of  Ontario. 

3rdly. — With  regard  to  the  Act,  chapter  15,  respecting  foreign  corporations, 
the  council  attach  a  large  measure  of  importance  to  this  measure,  and  are  not  disposed 
to  repeal  it,  though  it  may  be  beneficially  amended  in  some  respects.  The  necessity  for 
the  Act  was  beyond  question,  and  the  council  believe  that  in  passing  it  the  legislature 
did  not  infringe  on  the  powers  of  the  Dominion  Parliament. 

Before  the  passage  of  this  Act,  to  take  one  notable  instance,  there  was  no  means 
of  enforcing  process  against  a  company  of  traders,  who  had  in  their  control  exclu- 
sively the  carrying  trade  by  steamers  and  barges  between  the  city  of  Winnipeg  and 
Moorhead.  The  council  are  of  opinion  that  as  the  legislature  is  empowered  to  legislate 
with  regard  to  all  matters  of  civil  procedure,  it  has  a  right  to  subject  foreign  corpora- 
tions or  partnerships  trading  here,  to  the  necessity  of  affording  to  the  community  facilities 
for  the  effecting  of  the  service  of  process  on  them,  in  order  to  which,  in  the  case  of  unin- 
corporated partnerships  or  associations,  the  disclosure  of  the  names  of  the  persons  com- 
posing them  is  essential.  The  doing  this  is  no  hardship  on  such  partnerships,  while  it  is 
in  the  public  interest. 

The  council  see  no  objection  to  exempting  American  fire  insurance  companies, 
who  have  made  the  deposit  required  by  the  Dominion  statute  cited,  from  that  portion 
of  the  local  Acts  which  required  the  disclosure  of  the  names  of  the  shareholders,  but 
they  are  of  opinion  that  they  should  remain  subjected  to  the  provisions  of  the  Act 
aflfcrding  facilities  for  service  of  process. 

In  this  sense  the  council  would  be  disposed  to  ask  the  legislature  to  amend  the  Act,j 
but  they  have  the  strongest  possible  objections  to  its  total  repeal. 

4thly.  With  regard  to  the  Act  respecting  the  sale  of  intoxicating  liquors, the  Act 
merely  substitutes  a  new  section  for  a  similar  section  in  the  License  Act  of  1873,' 
which  provides  for  the  issue  of  licenses  by  the  local  authorities.  Read  with  that  Act, 
there  does  not  seem  to  be  any  ambiguity,  but  if  there  be  it  can  be  removed. 


SEDLEY  BLANCHARD, 

Clerk  of  the  Executive  Council. 


Report  of  Hon.  Chief  Justice  Wood  to  His  Honour  Lieutenant  Govertior  Morris. 

Winnipeg,  1st  March,  1875. 

Dear  Sir, — The  question  raised  is,  as  to  the  Court  of  Queen's  Bench  as  a  court  of 
criminal  jurisdiction. 

As  a  criminal  court  the  Queen's  Bench  in  Manitoba  is  by  the  Act  criticized  (38 
Vic,  chap.  12),  indeed  it  was  by  former  Acts,  invested  and  clothed  with  all  the 
powers,  rights,  privileges  and  incidents  appertaining  to  the  superior  courts  of  law  at 
Westminister,  in  England,  on  the   15th  July,    1870,  as  respects  its  capacity,  ability. 
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authority  and  power  to  deal  with  crime  and  criminals,  and  the  criminal  law  of 
England,  and  the  procedure  in  administering  the  same  (as  was  in  fact  already  done  by 
Imperial  and  Canadian  Acts,  made  applicable  to  Manitoba),  are  adopted,  except  as  the 
same  had  already  been  changed,  modified  or  superseded  by  any  Act  or  Acts  of  the 
Parliament  of  Canada. 

It  is  said  "  it  may  be  a  grave  question  whether  the  assumption  by  the  Court  of 
"  Queen's  Bench  in  Manitoba  of  similar  powers  and  privileges  to  those  exercised  by 
"  the  superior  courts  in  England,  may  not  entrench  upon  the  Criminal  Procedure 
"  Act  as  it  is  ab  present  regulated,  or  may  hereafter  be  regulated  by  the  Acts  of  the 
"  Parliament  of  Canada." 

There  can  be  no  question  "the  criminal  law,  except  the  constitution  of  courts 
"of  criminal  jurisdiction,  but  including  the  procedure  in  criminal  matters,"  is 
exclusively  within  the  legislative  jurisdiction  of  the  Parliament  of  Canada,  and  the 
meaning  of  the  "criminal  law"  and  "the  procedure  in  criminal  matters,"  and 
"  the  constitution  of  courts  of  criminal  jurisdiction,"  or  "  the  administration  of 
"justice  of  the  province,  including  the  constitution,  maintenance  and  organization  of 
"  provincial  courts  both  of  civil  and  criminal  jurisdiction,  and  including  procedure  in 
"  civil  matters  in  those  courts,"  are  so  plain,  perspicuous,  and  so  free  from  all  ambiguity, 
and  the  limits  of  the  legislative  jurisdiction  of  the  Parliament  of  Canada  and  of  the 
legislatures  of  the  provinces,  are  so  definitely  and  distinctly  marked  in  terras,  level  to 
the  plainest  understanding,  that  it  is  with  some  difficulty  and  considerable  effort  one  is 
enabled  to  apprehend  any  doubt  as  to  the  proper  construction  of  the  Constitutional  Act, 
in  regard  to  the  distribution  of  the  legislative  powers  respectively  conferred  on  Canada 
on  the  one  hand,  and  the  provinces  on  the  other,  or  the  gravity  of  the  question  arising 
as  to  the  constitutionality  of  the  provisions  referred  to,  in  the  Manitoba  Act  under 
consideration. 

However  it  may  appear  to  others,  lawyers  will  readily  comprehend  what  is  meant 
by  "  powers  and  authorities  "  inherent  in,  and  inseparable  from,  a  superior  court  of 
law,  of  record  and  of  original  jurisdiction,  and  inherent  in,  and  in  inseparable  from,  a 
court  of  oyer  and  terminer  and  general  jail  delivery,  and  of  assize  and  nisi  prius. 
These  powers  and  authorities  have  certainly  nothing  to  do  with  the  definition  or 
creation  of  crime,  or  with  the  criminal  law,  or  with  the  procedure  in  criminal  matters, 
but  are  referable  exclusively  to  the  administration  of  justice,  including  the  con- 
stitution and  maintainance  "  and  organization  of  courts  both  of  civil  and  of  criminal 
jurisdiction." 

It  is  submitted,  with  great  deference  and  respect,  that  the  expression  "  all  the 
courts  of  oyer  and  terminer  and  general  jail  delivery  in  England  "  implies  a  con- 
fusion of  ideas,  or  a  misconception  in  respect  of  the  court  of  oyer  and  terminer  and 
general  jail  delivery  in  England.  There  is  but  one  such  court  known  to  the  law  in 
England,  and  that  court,  constituted  by  royal  commission,  and  sitting  from  time  to  time, 
by  virtue  of  commissions  to  the  common  law  judges  at  Westminster,  whereby  they 
and  those  associated  with  them  on  the  various  circuits  in  England  by  jurors  summoned 
according  to  law,  at  the  several  assize  terms,  hear  and  try  treasons,  felonies,  <fec.,  and 
every  prisoner  committed  for  every  offence  whatsoever,  and  clear  the  jails  throughout 
the  kingdom,  directly  springs  from  and  forms,  in  fact  part  of  the  Queen's  Bench.  It  is  a 
criminal  court,  whose  powers,  authorities,  rights,  privileges  and  incidents  are  as  well 
known  to  the  English  lawyer,  as  the  name  and  nature  of  the  commonest  offence  over 
which  it  has  jurisdiction. 

Not  only  are  the  provisions  of  the  Act  excepted  to,  manifestly  within  the  legis- 
lative jurisdiction  of  the  province,  considered  in  the  light  of  the  British  North 
American  Act  alone,  but  express  independent  authority  is  equally  conclusive  on  the 
same  point. 

By  its  charter,  the  Hudson  Bay  Company  had  power  to  establish  a  court  of 
original  unlimited  jurisdiction  in  matters  both  civil  or  criminal,  and  in  or  about  the 
year  1839  such  a  court  was  constituted  for  the  District  of  Assiniboia,  called  the 
"  General  Court."     (Judgment  of  Wood,  C.  J.,  Regina  vs.  Lepine.) 
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In  1864  by  an  ordinance  of  the  council  of  Assiniboia  "  the  powers  and  authorities, 
and  the  practice  and  procedure  of  the  general  court,  are  regulated  by  the  laws  of 
England,  not  only  of  the  date  of  her  present  Majesty's  accession,  so  as  they  apply  to 
the  condition  of  the  colony,  but  also  by  such  laws  of  England  of  subsequent  date, 
as  may  be  applicable  to  the  same  ;  in  other  words,  the  proceedings  of  the  '  general  court ' 
shall  be  regulated  by  the  existing  laws  of  England  for  the  time  being,  in  so  far  as  the 
same  are  known  to  the  court,  and  applicable  to  the  condition  of  the  colony." 

It  will  be  observed  that  the  language  used  in  the  foregoing  ordinance,  with  respect 
to  the  powers  and  authorities  conferred  upon  the  "  general  court,"  are  quite  as  large, 
wide  and  comprehensive,  as  those  excepted  to  in  the  Manitoba  Act,  with  respect  to  itiS 
Court  of  Queen's  Bench. 

By  the  last  clause  of  Rupert's  Land  Act  (31-32  Vic,  chap.  105,  sec.  5)  it  is  pro- 
vided that  Rupert's  Land  might  be  transferred  to  Canada,  and  that  after  such  transfer 
the  Parliament  of  Canada  might  make,  ordain  and  establish  within  the  land,  all  such 
institutions,  and  constitute  such  courts  and  officers,  as  might  be  necessary  for  the 
peace,  order  and  good  government  of  Her  Majesty's  subjects  and  others  therein,  "pro- 
vided, that  until  otherwise  enacted  by  the  Parliament  of  Canada,  'all  the  powers, 
authorities  and  jurisdiction  '  of  the  several  courts  now  established  in  Rupert's  Land,  and 
the  several  officers  thereof,  and  of  all  magistrates  and  justices  acting  within  the  said 
limits,  shall  continue  in  full  force  and  effect  therein." 

On  the  15th  July,  1870,  Rupert's  Land,  with  the  Indian  Territories  of  the  North- 
west, was  transferred  to  Canada,  and  a  part  of  Rupert's  Land  was  erected  into  the  pi*o- 
vince  of  Manitoba — being  that  part  in  which  the  general  court  had  jurisdiction. 

On  the  14th  April,  1871,  the  Parliament  of  Canada  passed  an  Act  extending  to 
Manitoba  certain  Acts  of  its  Parliament,  relating  to  the  criminal  law  and  procedure  in 
criminal  matters ;  and  by  the  2nd  section  it  is  enacted  and  declared  that  the  court 
known  as  the  "  general  court,"  and  any  court  thereafter  to  be  established  by  the  legis- 
lature of  Manitoba,  clothed  with  the  powers  and  authorities  of  the  general  court, 
should  have  power  to  hear,  try  and  determine,  &c. 

On  the  3rd  of  May,  1871,  a  few  days  after  the  passing  of  the  last-mentioned'Act, 
an  Act  was  passed  by  the  legislature  of  Manitoba  (34  Vic,  Chap.  2)  establishing  s^ 
supreme  court  in  this  province.     The  1st  section  is  as  follows  : — 

"There  shall  be  constituted  a  court  of  justice  for  the  province  of  Manitoba,  to  be 
styled  the  Supreme  Court,  which  shall  have  jurisdiction  over  all  matters  of  wills  and  in- 
testacy, and  shall  possess  such  powers  and  authorities  in  relation  to  matters  of  local  or 
provincial  jurisdiction,  as  in  England  are  distributed  among  the  superior  courts  of  law 
and  equity  and  of  probate." 

On  the  21st  February,  1872  (Manitoba  Act  35  Vic,  chap.  3),  the  name  of  the 
Supreme  Court  is  changed  to  that  of  the  Queen's  Bench.  There  are  two  Acts  following, 
regulating  the  times  of  the  sitting  of  the  court,  and  then  comes  38  Vic,  chap.  12,  the 
Act  whose  provisions  are  impugned  as  ultra  vires,  which  in  fact  does  nothing  more  than 
express  in  appropriate  and  comprehensive  language  what,  as  has  been  already  shown,  in 
more  than  one  instance,  is  found  in  the  ordinance  of  Assiniboia,  in  the  Imperial  statutes, 
in  the  Acts  of  the  Parliament  of  Canada  and  prior  statutes  of  the  legislature  of  Man- 
itoba, which  have  never  been  questioned,  no  doubt  for  the  obvious  reason  that  constitu- 
tionally they  were  unquestionable. 

It  may  not  be  inappropriate  to  observe  what  "  powers  and  authorities  "  the  supreme 
courts  in  the  other  provinces  of  the  Dominion  possess. 

The  Revised  Statutes  of  Nova  Scotia,  part  3,  page  27,  section  1,  read  as  follows : — 
"  The    Supreme  Court   shall  have  within  this  province,    the  same  powers  as  are 
exercised  by  the  Courts  of  Queen's  Bench,  Common  Pleas,  Chancery  and  Exchequer  in 
England." 

In  the  Consolidated  Statutes  of  Upper  Canada,  cap.  10,  sec.  3,  is  found  the 
following  language  : — 

"  The  said  courts  (Queen's  Bench  and  Common  Pleas)  shall  be  courts  of  record  of 
original  and  co-ordinate  jurisdidiction,  and  shall  respectively  possess  all  such  powers 
and  authorities  as  by  the  law  of  England  are  incident  to  a  superior  court  of  civil  and 
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criminal  jurisdiction,  and  shall  have,  use  and  exercise  all  the  rights,  incidents  and  pri- 
vileges as  fully  to  all  intents  and  purposes  as  the  same  are  at  the  time  this  Act  takes 
effect,  used,  exercised  and  enjoyed  by  any  of  Her  Majesty's  superior  courts  of  common 
law  at  Westminster  in  England,  and  shall  and  may  do  all  things  appertaining  to  a 
superior  court  of  record,  in  as  full  and  ample  a  manner  as  on  the  time  this  Act  takes 
effect,  can  or  may  be  done  in  her  Majesty's  Court  of  Queen's  Bench,  Common  Bench, 
or  in  matters  which  regard  the  Queen's  revenue  (including  the  condemnation  of  contra- 
band or  smuggled  goods)  by  the  Court  of  Exchequer  in  England." 

In  so  far  as  it  relates  to  the  subjects  under  consideration,  section  5  reads  as 
follows  : — 

"And  the  Chief  Justice  and  Justices  of  the  said  courts,  respectively,  shall  use 
and  exercise  all  the  rights,  incidents  and  privileges  of  a  Judge  of  a  court  of  record, 
and  all  other  rights,  incidents  and  privileges  as  fully  to  all  intents  and  purposes  as  the 
same  are,  at  the  time  the  Act  takes  effect,  used,  exercised,  or  enjoyed  by  any  of  the 
Judges  of  any  of  Her  Majesty's  superior  courts  of  Common  Law  at  Westminster." 

Chapter  eleven  of  the  same  statute  explains  what  is  meant  by  a  court  of  oyer 
and  terminer  and  general  jail  delivery,  and  of  assize  and  nisi  vrius.  It  is  in  England 
incident  to  springing  from,  and  an  emanation,  and  in  fact  is  part  of  the  Queen's  own 
court. 

Chap.  12,  sees.  25  and  26  confer  upon  the  court  of  chancery  in  Ontario  substan- 
tially the  same  equity  powers,  and  in  almost  precisely  the  same  language  as  are  in  this 
respect  conferred  upon  and  employed  in  respect  of  the  court  of  Queen's  Bench  in 
Manitoba. 

By  reference  to  the  statutes  establishing  Supreme  Courts  of  record  of  original 
jurisdiction  in  the  other  provinces  substantially  the  same  powers  and  authorities  are 
conferred  upon  the  courts  by  the  same  references,  in  the  same  language :  but  being  the 
same  in  all  this,  it  is  thought  it  would  be  tiresome  to  make  further  reference  or  citations 
on  the  subjects,  and  I  do  not  think  it  advisable  to  pursue  the  investigation  in  this 
direction  any  further. 

Under  these  circumstances,  one  can  ill-appreciate  the  "  gravity  of  the  question  " 
suggested  in  the  criticism  on  the  Act  38  Vic,  chap.  12,  intituled  :  "An  Act  respecting 
the  Court  of  Queen's  Bench  in  Manitoba,"  unless  Manitoba  is  to  be  placed  in  an  inferior 
position  to  that  conferred  upon  it  by  the  British  North  American  Act,  and  to  that 
occupied  by  the  other  provinces  of  the  Dominion. 

I  am,  ifec, 


E.  B.  WOOD, 

Chief  Justice. 
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MANITOBA- 38th  VICTORIA,  1875. 

1st  Session — 2nd  Parliament. 

Lieutenant-Governor  Morris  to  the  Hon.  the  Secretary  of  State  of  Canada. 

Government  House,  Fort  Garry,  Man.,  4th  Nov.,  1875. 

Sir, — I  have  the  honour  to  inclose  herewith,  for  the  signification  of  the  pleasure 
of  his  Excellency  the  Governor  General,  with  regard  thereto,  a  duly  certified  copy  of  a 
bill,  intituled :  "  An  Act  respecting  Land  Surveyors  and  the  Survey  of  Lands  in  the 
Province  of  Manitoba,"  passed  at  the  last  session  of  the  legislature,  but  which  I  reserved 
for  submission  to  his  Excellency  the  Governor  General. 

1.  The  great  bulk  of  the  lands  in  the  province  of  Manitoba  being  yet  crown  lands 
belonging  to  the  Dominion,  the  Act  in  question  prohibits  any  one  from  acting  as  a  sur- 
veyor of  land  in  Manitoba   unless  possessing  the  qualifications  specified  in  the  bill, 

2.  The  bill  deals  with  the  whole  question  of  the  mode  of  surveying  lands  in  the 
province  of  Manitoba. 

3.  As  the  Dominion  Lands  Act,  35  Vic,  chap.  23,  provides  who  shall  act  as 
surveyors  of  Dominion  lands,  there  would,  if  the  bill  were  assented  to,  be  a  conflict  of 
authority  created  by  it. 

4.  The  Dominion  Lands  Act  provides  for  the  mode  of  survey  of  Dominion  lands. 

5.  The  Dominion  Lands  Act  provides  for  a  board  of  examiners  for  the  admission 
of  deputy  surveyors,  and  the  local  Act  does  likewise,  so  that  there  would  be  two  boards 
dealing  with  this  matter  in  the  province. 

6.  The  provisions  of  the  bill  are  extremely  illiberal  and  unjust  with  regard  to  sur- 
veyors coming  from  the  other  provinces,  and  would  create  a  monopoly. 

The  first  section  prohibits  any  one  from  acting  as  a  surveyor  of  lands  in  the  province 
of  Manitoba,  unless  qualified,  firstly,  under  the  laws  of  Assiniboia,  or  secondly,  qualified 
by  certificate,  diploma  or  commission  to  survey  in  some  one  of  the  provinces  of  the 
Dominion  of  Canada,  and  having  been  employed  as  a  Dominion  land  surveyor  in  the 
province  of  Manitoba  previous  to  the  passing  of  this  Act,  or  thirdly,  become  qualified 
under  the  provisions  of  this  Act. 

7.  The  11th  section  provides  that  any  person  becoming  qualified,  after  the  passing 
of  the  Act,  to  survey  lands  in  some  one  of  the  other  provinces,  may  be  admitted  as  a 
.surveyor  by  the  board,  after  serving  six  months  of  actual  practice  in  the  field,  with  a 
land  surveyor  duly  admitted  and  practising  in  Manitoba,  and  thereafter  undergoing 
examination  prescribed  by  the  Act. 

8.  The  efiect  of  these  two  provisions  is  to  shut  out  from  surveying  lands  in  Mani- 
toba, all  surveyors,  qualified  before  the  passing  of  the  Act,  in  any  other  of  the  provinces, 
unless  they  had  actually  been  employed  in  surveying  lands  in  Manitoba,  and  to  compel 
all  such  surveyors,  qualified  after  its  passing,  in  any  of  the  other  provinces,  to  submit  to 
a  practical  apprenticeship  of  six  months  here,  and  to  a  new  examination,  thus  in  effect 
throwing,  should  the  bill  become  law,  the  survey  of  lands  in  Manitoba,  into  the  hands 
of  a  privileged  few,  and  excluding  men  of  experience  from  coming  here  to  practise  as 
surveyors. 

9.  While,  for  these  substantial  reasons,  I  reserved  the  bill  for  the  signification  of 
the  pleasure  of  his  Excellency  the  Governor  General,  I  would  remark  that  the  question 
is  not  without  difiiculties  ;  as  the  control  of  "  property  "  is  placed  within  the  powers  of 
the  local  legislatures,  by  the  Confederation  Act,  an  Act  to  provide  for  the  survey  of  lands 
would  seem  to  fall  within  their  competence  ;  but  yet  the  lands  are,  with  the  exception 
of  the  small  quantity  that  has  been  patented.  Crown  lands  of  the  Dominion,  and,  there- 
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fore,  it  is  to  assumed,  subject  to  their  authority,  as  to  the  survey  thereof  as  being 
"  public  property  "  with  regard  to  which  the  Dominion  possesses  "  the  exclusive  legisla- 
tive authority." 

I  am  disposed  to  think  that  it  would  be  competent  for  the  legislature  to  pass  such 
an  Act  as  the  one  proposed,  if  confined  to  the  lands  which  have  passed  from  the  crown 
to  private  owners  in  the  province,  but  in  view  of  the  whole  circumstances  of  the  case 
I  would  desire  to  be  advised  as  to  the  opinion  of  the  Privy  Council  with  regard  to  this 
important  question,  in  order  that  if  the  present  bill  be  disallowed,  the  legislature  may 
be  guided  in  the  framing  of  a  new  measure,  should  such  be  introduced  next  session. 


I  have,  &c., 


ALEX.  MORRIS, 

Lieutenant-  Governor. 


Report   of  the  Hon,  the  Minister  of  Justice,   approved  by  His  Excellency  the   Governor 
General  in  Council,  on  the  7th  February,  1876. 

Department  of  Justice.  Ottawa,  29th  January,  1876. 

Upon  the  reserved  bill  of  the  legislature  of  Manitoba,  intituled  "  An  Act  respecting 
Land  Surveyors  and  the  Survey  Lands  in  Manitoba,"  forwarded  by  the  Lieutenant- 
Governor  in  his  despatch  of  4th  November  for  the  signification  of  the  pleasure  of  his  Excel- 
lency, the  undersigned  would  refer  to  the  approved  report  of  his  predecessor,  dated  24th 
September,  1872,  upon  a  reserved  bill  from  the  same  province,  intituled  "  An  Act 
respecting  Land  Surveyors,"  and  also  to  the  minute  approving  the  report.  The  under- 
signed would  also  refer  to  the  despatch  of  the  4th  November,  inclosing  the  Act  now 
under  consideration. 

The  undersigned  has  caused  communication  to  be  had  with  the  Minister  of  the 
Interior,  who  expresses  the  opinion  that  the  bill  is  at  present  premature  and  unnecessary. 

Under  all  the  circumstances  appearing  in  the  despatch  and  other  papers  herein- 
before referred  to,  the  undersigned  recommends  that  the  Governor  General's  assent  be 
not  given  to  the  bill  in  question. 

EDWARD  BLAKE, 

Minister  of  Justice. 


Lieutenant-Governor  Morris  to  the  Hon.  to  the  Secretary  of  State  for  Canada. 

Government  House,  Fort  Garry,  Manitoba,  19th  July,  1875. 

Sir, — I  have  the  honour,  in  compliance  with  the  request  to  that  effect  of  the 
Minister  of  the  Interior,  to  inclose  a  certified  copy  of  an  Act  passed  at  the  recent  ses- 
sion of  the  legislature,  to  which  I  assented,  and  being  intituled  :  "  An  Act  to  regulate 
proceedings  against  and  by  the  Crown."  In  assenting  to  the  Act  in  question,  I  believed 
that  it  only  affected  proceedings  by  and  against  the  Crown,  in  so  far  as  the  same  con- 
cerned the  Crown  in  this  province,  with  regard  only  to  the  provincial  matters,  and  I 
still  believe  that  the  Act  can  only  have  that  effect. 

Since  assenting  to  it,  however,  the  chief  justice,  in  a  judgment,  as  reported  in  the 
Nor'  Wester,  of  the  5th  July  (a  report  which  I  believe  to  be  authentic),  in  a  case  where 
he  held  thac  a  person  who  had  been  recognized  in  a  homestead,  could  not,  under  the 
special  circumstances  of  the  case,  bring  a  suit  for  trespass,  as  the  right  of  soil  was  in  the 
Crown,  used  the  following  language  :  It  was  an  easy  thing  for  the  Crown  to  put  off  the 
defendant.  All  it  had  to  do  was  to  permit  the  plaintiff  to  file  an  "  information  of  in- 
trusion "  against  the  defendant ;  or  the  plaintiff,  under  the  Act  of  the  tiession  of  the 
Manitoba  legislature,   may   now,   with   the  consent  of   the  Crown,  obtained  from  the 
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Crown  lands  agent,  bring  an  ordinary  action  of  ejectment  in  the  name  of  the  Queen, 
against  the  defendant,  just  the  same  as  any  ordinary  action  of  ejectment  may  be  inclu- 
ded and  conducted  between  individual  subjects. 

I  do  not  concur  in  this  view  of  the  Act.  The  Dominion  lands  belong  to  the  Crown, 
and  the  Crown  acting  by  the  Privy  Council  and  Parliament  of  Canada  alone,  has  con- 
trol over  them,  and  I  do  not  think  that  the  Provincial  Act  in  question  could  apply  to 
such  lands.  Moreover,  under  the  terms  of  the  Act,  the  Crown  lands  agent  has  no 
authority  to  allow  a  suit  to  be  brought  under  it,  as  that  power  is  expressly  vested  in  the 
Lieutenant-Governor. 

Entertaining  the  view  of  the  Act  I  do,  I  would  not  allow  any  matter  affecting 
Dominion  lands  to  be  litigated  under  it,  but  as  the  matter  is  one  of  importance,  I  sub- 
mit it  for  the  consideration  of  the  Minister  of  Justice. 

T  believe  that  the  scope  of  the  Act  is  a  proper  one,  but  that  it  only  affects  the 
Crown,  in  so  far  as  under  the  distribution  of  powers  as  defined  by  the  Confederation 
Act,  the  Crown  acts  through  the  provincial  executive,  and  that  my  assent  to  it  should, 
therefore,  be  confirmed. 


I  have,  &o. 


ALEX.  MORRIS, 

Lieutenant-  Governor. 


Report   of  the  Honourable  the  Minister  of  Jtistice,  approved  by  His    Excellency    the 
Governor  General  in  Council  on  the  6th  June,  1876. 

Department  of  Justice,  Ottawa,  25th  May,  1876. 

Upon  an  Act  passed  at  the  session  of  the  legislature  of  Manitoba,  held  in  the 
month  of  April,  1875,  chapter  12,  intituled  :  "  An  Act  to  regulate  proceedings  against 
and  by  the  Crown,"  the  undersigned  begs  to  report  : 

That  it  appears  from  the  despatch  of  the  Lieutenant-Governor  accompanying  the 
Act,  that  since  its  passing  the  chief  justice  of  Manitoba  has  judicially  stated  as 
follows  : — 

"  It  was  an  easy  thing  for  the  Crown  to  put  off  the  defendant;  all  it  had  to  do 
was  to  allow  the  plaintiff  to  file  an  '  information  of  intrusion  '  against  the  defendant  ; 
or  the  plaintiff,  under  the  Act  of  the  last  session  of  the  Manitoba  legislature,  may 
now,  with  the  consent  of  the  Crown  obtained  from  the  Crown  lands  agent,  bring  an 
ordinary  action  of  ejectment  in  the  name  of  the  Queen  against  the  defendant,  just  the 
same  as  any  ordinary  action  of  ejectment  may  be  included  and  conducted  between  in- 
dividual subjects." 

The  Lieutenant-Governor  gives  strong  reasons  for  the  view  he  himself  entertains, 
that  the  Act  in  no  particular  affects  the  Crown  in  Canada,  but  only  the  Crown  in 
Manitoba. 

The  Act  is  similar  in  many  respects  to  that  passed  by  the  legislature  of  Ontario 
in  1872,  upon  which,  in  January,  1873,  the  then  Minister  of  Justice  reported  as 
follows  : — 

"  With  respect  to  this  Act,  the  undersigned  recommends  that  the  attention  of  the 
government  of  Ontario  be  called  to  the  fact  that  it  is  so  general  in  its  terms,  that  it 
might  be  held  to  apply  to  claims  against  the  government  of  the  Dominion. 

"  It  is  presumed  that  this  is  not  the  intention,  as  the  second  clause  of  the  Act 
provides  that  the  fiat  for  a  petition  of  right  must  he  granted  by  the  Lieutenant-Gover- 
nor of  the  province.  Now,  it  is  obvious  that  in  case  of  claims  against  the  Dominion, 
the  fiat  should  be  granted  by  the  Governor  General. 

"  The  passing  of  a  short  Act  removing  the  doubt  is  suggested." 

The  Minister  of  Justice  in  that  case  recommended  that  the  Act  should  be 
left  to  its  operation,  but  it  does  not  appear  that  the  legislature  took  any  action  upon 
the  suggestion  made  in  his  report. 
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With  reference  to  the  province  of  Manitoba  the  same  doubt  arises,  and  its  existence 
is  of  infinittiy  greater  consequence,  since  the  lands  of  Manitoba  are  lands  belonging  to 
the  Crown  in  Canada,  and  the  greater  bulk  of  them  are  still  ungranted,  and  consequently, 
should  the  doubt  be  well  founded,  most  serious  consequences  might  ensue. 

The  observations  of  the  highest  legal  authority  of  the  province  add  also  in  this  case 
to  the  difficulty  of  leaving  the  Act  to  its  operation. 

It  is  to  be  observed  that  the  Parliament  of  Canada  in  the  Petition  of  Right  Act 
passed  during  last  session,  recited  the  intent  of  that  Act  to  be,  to  make  provisions  for  the 
institution  of  suits  "  against  the  Crown  in  Canada  "  by  petition  of  right,  and  thus  took 
pain  to  avoid  the  suggestion  or  reference  to  that  Act  of  the  doubt  referred  to. 

The  undersigned  inclines  to  the  opinion  that  the  view  of  the  Lieutenant-Governor  is 
correct,  but  having  regard  to  the  judicial  opinion  already  referred  to,  and  seeing  that 
but  little  or  no  ijiconvenience  is  likely  to  result  from  the  absence  for  a  short  time  of 
legislative  provision  in  the  particulars  dealt  with  by  the  Act,  the  undersigned  is  of 
opinion  that  the  safer  course  is  to  exercise  the  power  of  disallowance.  The  provincial 
legislature  will  thus  be  free  to  pass  a  statute  which,  being  confined  in  so  far  as  it 
purports  to  authorize  proceedings  against  the  Crown  to  matters  affecting  the  Crown  in 
Manitoba,  will  avoid  the  suggested  difficulty. 

With  reference  to  that  clause  of  the  statute  upon  which  the  judicial  opinion  already 
referred  to  proceeded,  namely,  the  7th,  it  appears  to  the  undersigned  that  although  from 
the  reasoning  of  that  opinion  would  flow  the  results  suggested  by  the  Lieutenant- 
Governor,  yet  other  considerations  arise  as  to  the  expediency  of  more  extensive  legislation 
and  the  competency  of  the  provincial  authorities  to  pass  it,  and  the  undersigned  is  of 
opinion  that  it  would  be  advantageous  in  any  fresh  legislation  upon  this  subject,  if  the 
provincial  legislature  should  think  fit,  without  attempting  to  withdraw  any  of  the  exist- 
ing rights  as  to  procedure  or  otherwise  of  the  Crown  in  Canada,  to  authorize  the  Crown 
in  Canada  to  proceed  in  Manitoba  as  the  subject  may,  though  it  would  not  be  competent 
for  the  provincial  legislature  to  provide  for  the  payment  of  cost  of  such  proceedings  by 
the  Crown  in  Canada,  the  statutory  arrangements  for  which  purpose  would  no  doubt  be 
made  by  the  Parliament  of  Canada. 

The  undersigned  on  the  whole  recommends  that  the  said  Act  be  disallowed. 

EDWARD  BLAKE. 

Minister  of  Jtistice. 

Order  in  Council  disaUoiving  the  Act  above  mentioned,  published  in  the  Canada  Gazette 
on  the  10th  day  of  Jtine,  1876,  Vol.  IX.,  No.  60,  page  1598 

Lieutenant-Governor  Morris  to  the  Hon.  the  Secretary  of  State  of  Canada. 

GovERXMENT  HousE,  FoRT  Garry,  Man.,  9th  August,  1875. 

Sir, — I  have  the  honour  to  inclose  two  advance  copies  of  some  of  the  more  impor- 
tant statutes  of  the  last  session  of  the  legislature  of  Manitoba,  passed  by  them  and 
assented  to  by  me.  With  regard  to  the  first  of  these,  cap.  5,  "  An  Act  respecting  the 
Administration  of  Justice,"  I  have  to  call  attention  to  clauses  58  to  61,  which  I 
think  are  ultra  vires  of  the  powers  of  a  local  legislature,  and  trench  on  the  powers  of  the 
Dominion. 

The  bill  was  prepared  by  the  chief  justice.  I  called  the  attention  of  the  ministry 
and  of  the  chief  justice  to  my  objection  at  the  time,  but  the  clauses  were  retained. 

As  there  was  much  of  value  in  the  bill,  I  did  not  think  it  desirable  to  reserve  it, 
but  determined  to  call  the  attention  of  the  Minister  of  Justice  to  the  clauses  in  question, 
as,  if  he  shares  my  view,  they  can  be  repealed  next  session. 

I  have,  &c., 

ALEX.  MORRIS, 

Lieutenant-Governor. 
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Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  ^he  Governor 
General  in  Council,  on  the  16th  August,  1876. 

Department  op  Justice,  Ottawa,  3rd  August,  1876. 

The  undersigned  has  the  honour  to  report,  that  by  despatch  received  by  the  Sec- 
retary of  State  on  the  17th  August,  1875,  the  Lieutenant-Governor  of  the  province  of 
Manitoba  transmitted  copies  of  some  of  the  more  important  statutes  of  the  then  last 
session  of  the  legislature  of  Manitoba. 

Upon  these  the  undersigned  has  the  honour  to  recommend  that  your  Excellency 
do  not  exercise  the  right  of  disallowance  of  the  statutes  undermentioned,  that  is  to  say  : 

Chapters  7,  8,  10,  11,  13  to  17,  19. 

The  undersigned  has  the  honour  further  to  report  upon. 

Chapter  5.  "  An  Act  respecting  the  Administration  of  Justice." 

With  regard  to  this  Act,  Lieutenant-Governor  Morris  calls  attention  to  the  clauses 
58  to  61  which  he  thinks  are  ultra  vires  of  the  powers  of  a  local  legislature,  and  trench 
on  the  powers  of  the  Dominion. 

He  states  that  the  bill  was  prepared  by  the  chief  justice,  and  that  he  (the  Lieute- 
nant-Governor) called  the  attention  of  the  ministry  and  the  chief  justice  to  his  objection 
at  the  time,  but  the  clauses  were  retained. 

As  there  was  much  of  value  in  the  bill,  he  did  not  think  it  advisable  to  reserve  it. 

Sections  58  to  61,  both  inclusive,  legislate  as  to  the  case  of  any  person  being  in 
insolvent  circumstances  or  unable  to  pay  his  debts,  or  on  the  eve  of  insolvency,  giving 
a  preference  or  priority  under  such  circumstances,  and  of  the  fraudulent  departing  of 
property. 

The  undersigned  is  of  opinion  that  these  sections  entrench  on  the  subject  of  insol- 
vency, and  are,  therefore,  not  within  the  legislative  competency  of  the  local  legislature. 

Provision  is  made  by  the  Parliament  of  Canada  in  the  [nsolvent  Act  of  1875,  38th 
Vic,  chap.  16,  sees.  130  to  143,  both  inclusive,  which  provides  very  fully  for  the  class 
of  cases  with  which  the  Act  of  Manitoba  has  incorrectly  dealt. 

As  to  sec.  60  of  the  Act  of  Manitoba  in  question,  which  provides  a  punishment  for 
the  fraudulent  destruction  or  mutilation,  or  false  entry  in  books  of  account,  with  intent 
to  defraud  creditors ;  that  savours  of  criminal  law,  and  is  dealt  with  by  the  Parliament 
of  Canada  in  the  Insolvent  Act,  1875,  section  140. 

The  undersigned  is  of  opinion  that  this  section,  both  on  account  of  its  being  on  the 
subject  of  insolvency,  and  forming  a  portion  of  the  criminal  law,  is  not  within  the  com- 
petency of  a  local  legislature. 

The  undersigned  concurs  in  the  opinion  of  the  Lieutenant-Governor,  that  there  is 
much  of  value  otherwise  in  the  Act,  and  he  is  averse,  therefore,  to  recommend  that  the 
Act  should  be  disallowed. 

He  recommends,  therefore,  that  the  attention  of  the  Lieutenant-Governor  should 
be  called  to  the  objectionable  features  of  the  Act,  in  the  hope  that  his  government  will 
take  the  necessary  steps  during  the  ensuing  session  to  repeal  the  clauses  referred  to, 
that  is  to  say,  Nos.  58  and  61,  both  inclusive  ;  and  that  in  this  view  the  right  of  dis- 
allowance of  this  Act  be  not  exercised. 

Chapter  6.   "  An  Act  respecting  Grand  Jurors." 

The  undersigned  has  some  doubt  whether  the  subject  of  jurors  is  not  a  matter  of 
criminal  law  and  procedure,  and,  therefore,  within  the  jurisdiction  of  the  Parliament  of 
Canada. 

This  Act  of  Manitoba,  has  a  provision  that  no  person  competent  to  serve  as  a  grand 
juror,  shall  be  exempted  from  serving  by  reason  of  his  being  a  justice  of  the  peace. 

By  the  Act  of  Canada  32  and  33  Vic,  chap.  29  (Criminal  Procedure),  sec  44,  it 
is  provided  that  every  person  qualified  as  a  grand  or  petty  juror  in  criminal  cases, 
according  to  the  laws  then  in  force  in  any  province,  should  be  held  to  be  duly  qualified 
to  serve  as  such  juror  in  that  province,  &c.  If  there  be  any  irregularity  in  the  Act  of 
Manitoba,  it  is  cured  by  the  Act  of  Canada  above  alluded  to. 
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The  undersigned  recommends,  therefore,  that  your  Excellency  do  not  exercise  the 
right  of  disallowance  of  this  last-mentioned  Ace. 

Chapter  9.   "  An  Act  respecting  the  qualification  of  Justices  of  the  Peace." 

The  undersigned  has  the  honour  to  report,  that  by  section  16  of  this  Act,  it  is 
provided,  that,  "  if  the  statement  in  any  oath  or  in  any  declaration  under  oath,  taken  or 
made  in  pursuance  of  the  requirements  of  this  Act,  be  false  to  the  knowledge  of  the 
person  making  the  same,  such  person  shall  be  liable  to  a  fine  of  $250,  or  six  months, 
imprisonment  in  the  common  jail  in  default  of  payment." 

The  undersigned  is  of  opinion  that  this  is  in  effect  perjury,  and  a  breach  of  criminal 
law,  and  is,  therefore,  not  within  the  competency  of  a  local  legislature. 

The  case  is,  indeed,  provided  for  by  the  Act  of  Canada,  1869,  32  and  33  Victoria, 
chapter  23,  section  2. 

The  undersigned,  therefore,  recommends  that  the  attention  of  the  Lieutenant-Gov- 
ernor be  called  to  this  section,  with  a  view  to  the  repeal  of  the  same,  and  that  in  this 
view  the  right  of  disallowance  of  this  last-mentioned  Act  be  not  exercised. 


R.  W.  SCOTT, 

Acting  Minister  of  Justice. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  16th  August,  1876. 

Department  of  Justice,  Ottawa,  5th  August,   1876. 

Upon  an  Act  passed  by  the  legislature  of  the  province  of  Manitoba,  and  assented 
to  on  the  14th  May,  1875,  being:  — 

Chap.  18,  intituled  :  An  Act  respecting  Estreats,  Fines,  Penalties  and  Forfeitures, 
the  undersigned  has  the  honour  to  report. 

That  the  first  section  provides  that  "  all  fines,  issues,  amerciaments,  penalties  and 
forfeited  recognizances,  set,  imposed,  lost  or  forfeited,  by  or  before  any  court  in  the  pro- 
vince of  Manitoba,  of  superior  or  inferior  jurisdiction,  or  by  or  before  any  magistrate, 
mayor,  coroner  or  justice  of  the  peace,  or  by  the  mere  operation  of  any  law  or  statute 
in  force  heretofore,  now  or  hereafter  in  the  said  province,  shall  be  paid  over  to  the 
provincial  treasury  of  the  said  province  by  the  person  collecting  the  same,  and  shall 
form   part  of  the  annual  revenue  of  the  said  province." 

The  second  and  following  clauses  provide  for  the  proceeding  in  case  of  the  default  of 
the  recognizances,  and  how  the  same  are  to  be  estreated  and  put  in  judgment.  It  also 
provides  in  the  11th  clause  that  the  sheriff  shall,  without  delay,  pay  over  to  the  pro- 
vincial treasury  of  Manitoba  all  moneys  by  him  made  or  collected   under  this  Act. 

The  12th  clause  provides  that  with  respect  to  any  fine,  issue,  amerciament,  penalty 
or  forfeiture,  which  is  now  or  may  hereafter  become  due  and  payable  to  the  Crown 
within  the  province  of  Manitoba  by  the  mere  operation  of  any  law  or  statute  in  force 
in  the  said  province,  heretofore,  now  or  hereafter,  it  shall  be  sufficient  for  the  clerk  of 
the  Crown  and  peace  to  take  the  necessary  proceeding  to  estreat  as  therein  provided. 

The  undersigned  has  grave  doubts  whether  the  subject  on  which  this  statute  treats 
is  not,  as  to  the  whole,  a  matter  of  ci-iminal  procedure,  and,  therefore,  not  within  the 
competence  of  a  local  legislature. 

Without  dwelling,  however,  upon  that  point,  he  observes  that  a  definite  provision 
is  made  by  the  first  clause,  that  all  fines,  penalties,  &c.,  set,  imposed,  lost  or  forfeited 
in  the  province  of  Manitoba,  or  by  the  mere  operation  of  any  law  or  statute  in  force 
heretofore,  now  or  hereafter,  shall  be  paid  over  to  the  provincial  treasurer,  and  shall 
form  part  of  the  annual  revenue  of  the  province. 

By  the  11th  clause  the  sheriff  is  to  pay  over  all  moneys  received  by  him  in  such 
respect  to  the  treasurer  of  Manitoba  ;  and  by  the  12  th  clause  provision  is  made  as  to 
such  fines,  penalties  or  forfeitures,  as  may  now  or  hereafter  become  due  and   payable  to 
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the  Crown  within  Manitoba,  by  the  mere  operation  of  any  law  or  statute  in  force  in  the 
said  province. 

This  provision  deals,  therefore,  with  many  matters  which  come  within  the  exclusive 
legislative  competence  of  the  parliament  of  Canada. 

There  are  many  tines,  penalties  or  forfeitures  in  respect  of  which  parliament  has 
lec^islated  and  made  provision,  both  as  to  the  mode  of  recovery  and  the  appropriation 
thereof,  such  for  instance  as  in  the  Inland  Revenue  and  Customs  Act. 

In  addition,  also,  as  to  pecuniary  penalties  and  forfeitures,  provision  is  further 
made  as  to  their  recovery  and  appropriation  by  the  "  Interpretation  Act,  1867,"  31st 
Vic,  chap.  1,  sec.  6,  subsec.  22. 

The  undersigned  is,  therefore,  of  opinion  that  the  Act  in  question  deals  with  mat- 
ters beyond  the  competence  of  a  local  legislature,  and  he  recommends,  therefore,  that  the 
Act  passed  by  the  legislature  of  Manitoba  in  the  38th  year  of  her  Majesty's  reign,  chap. 
18,  intituled:  "An  Act  respecting  Estreats,  "'^'ines,  Penalties  and  Forfeitures,"  be 
disallowed.      ' 

R.  W.  SCOTT, 

Acting  Minister  of  Justice. 


Order  in  Council  disallowing  the  Act  above  mentioned,  published  in  the  Canada  Gazette 
on  the  26th  day  of  August,  1876,  Vol.  X.,  No.  9,  page  217. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  his  Excellency  the  Governor 
General  in  Council  on  the  7th  October,  1876. 

Department  of  Justice,  Ottawa,  6th  October,  1876. 

With  reference  to  the  statutes  of  Manitoba,  passed  in  the  first  session  of  the  second 
parliament,  38  Victoria,  1875,  the  undersigned  begs  to  report  as  follows  : — 

Chapters  1,  3,  4,  23,  24,  25,  28,  29,  32,  34,  36,  38,  39,  40,  42,  43,  44,  45,  47,  48, 
49,  51  and  52,  do  not  appear  to  call  for  observation  or  for  the  exercise  of  the  power  of 
disallowance. 

Chapter  2.  "  An  Act  respecting  the  election  of  Members  of  the  Legislative 
Assembly  of  the  Province  of  Manitoba."  The  heading  of  the  first  part  is  "  Parlia- 
mentary Electors,"  The  same  phrase  occurs  before  the  12th  section,  and  in  the  latter 
part  of  the  13th  section,  which  provides  that  the  list  thereby  established  shall  be  the 
list  of  parliamentary  electors  for  the  electoral  division.  With  reference  to  this  phrase 
the  undersigned  refers  to  the  report  of  the  Minister  of  Justice,  of  1st  July,  1868,  upon 
chapter  30  of  31st  Victoria  of  the  statutes  of  Ontario,  in  which  report  there  is  con- 
tained, with  reference  to  the  same  phrase,  the  following  observations  : — 

"  The  41st  section  of  the  Union  Act  provides  that  all  the  laws  of  the  several  pro- 
vinces relating  to  parliamentary  elections,  in  force  at  the  time  of  the  union,  shall  remain 
in  force  until  the  parliament  of  Canada  otherwise  provides. 

"  If  the  clause  in  question  is  intended  merely  to  apply  to  elections  for  the  legisla- 
tive assembly  of  Ontario,  it  is  inaccurate  in  expression. 

"  To  avoid  confusion,  the  Union  Act  confines  the  name  of  parliament  to  the  general 
legislature,  the  provincial  legislative  bodies  are  styled  uniformly  as  legislatures. 

"  The  undersigned  recommends  that  the  attention  of  the  government  of  Ontario  be 
called  to  this  section,  and  suggests  that  the  same  should  be  amended  so  as  to  limit  it 
expressly  to  elections  for  the  legislature  of  Ontario." 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  of 
Manitoba  should  be  called  to  the  use  of  this  phrase,  with  a  suggestion  that  it  should  be 
amended  so  as  to  limit  it  expressly  to  electors  for  the  legislative  assembly  of  Manitoba. 

Section  32.  It  may  be  questionable  whether  some  falsifications  of  the  electors'  lists 
may  not  be  crimes  within  the  meaning  of  the  law  of  Canada,  in  which  it  would  seem 
idtra  vires  of  the  local  legislature  to  deal  with  them. 
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In  sections  33  and  34,  and  in  other  parts  of  the  Act,  is  used  the  phrase  "  parlia- 
mentary electors  "  already  referred  to. 

Section  166  amongst  other  things  embraces  a  penalty  for  the  oflfence  of  forgery,  and 
is  so  far  ultra  vires. 

Subsection  3  imposes  a  penalty  for  the  offence  of  destroying,  taking,  opening  or 
manipulating,  without  authority,  any  ballot  box  or  parcel  of  papers  used  or  to  be  used 
at  an  election,  or  attempting  to  commit  such  an  offence.  These  may  be  criminal  acts 
within  the  meaning  of  the  criminal  law  of  Canada,  the  Act  relating  to  malicious  injury 
to  property,  32  and  33  Victoria,  chap.  22,  sec.  59. 

Sections  185  and  205  may  also  to  some  extent  touch  upon  the  criminal  law. 

Sections  206  provides  punishment  for  the  offence  of  inducing  any  one  to  take  a 
false  oath.  This  is  clearly  subornation  of  perjury,  a  criminal  offence  under  the  law  of 
Canada,  and  provided  for  by  32  and  33  Vic,  chapter  23,  and  the  legislation  seems  ultra 
vires. 

Section  235.  Some  of  the  provisions  in  this  section  seem  also  to  trench  upon  the 
criminal  law. 

Section  237  provides  that  every  punishment,  by  way  of  fine  or  imprisonment, 
imposed  by  the  Act  shall  be  in  addition  to  any  punishment  that  may  be  inflicted  by 
the  parliament  of  Canada  for  the  same  offence.  This  section,  in  terms,  acknowledges 
that  some,  at  any  rate,  of  the  acts  which  are  to  be  punished  under  the  law,  are  crimes 
within  the  criminal  law,  and  that  the  legislation  is,  therefore,  ultra  vires. 

The  undersigned  observes  that  prior  legislation  of  the  other  provinces  has, 
although  objectionable  in  some  of  the  particulars  to  which  he  has  called  attention, 
been  suffered  to  pass  without  observation,  and,  upon  the  whole,  he  does  not  recommend 
the  disallowance  of  this  Act.  There  is,  however,  a  growing  tendency  towards  the 
invasion  of  the  criminal  law  by  local  legislatures  which  is  obviously  objectionable,  and 
he  suggests  that  the  attention  of  the  Lieutenant-Governor  should  be  called  to  the  Act 
now  under  consideration,  with  a  request  that  he  would  move  his  government  to  recom- 
mend to  the  legislature  a  measure  repealing  such  sections  as  trench  upon  the  criminal 
law. 

Chapter  20.  "  An  Act  respecting  the  storage  of  Gunpowder  in  and  near  the  incor- 
porat^^d  Towns  and  Cities  in  the  province."  This  Act  involves  some  questions 
which  have  been  raised  with  reference  to  other  Acts  left  to  their  operation,  and  the 
undersigned  recommends  that  the  same  course  should  be  pursued  with  reference  to  this 
Act. 

Chapter  21.  "  An  Act  respecting  Building  Societies."  The  second  section  of 
this  Act  provides  that :  "  Every  such  society  may  receive  from  any  member  any 
sum  of  money  by  way  of  bonus  on  any  share  for  the  privilege  of  receiving  the  same 
in  advance,  prior  to  its  being  realized,  besides  interest  for  the  share  so  received  or 
any  part  thereof,  without  being  held  thereby  to  contravene  any  law  relating  to 
usury." 

Section  1 1  authorizes  loans\  or  advances  to  members  or  others,  and  the  receipt  of 
bonuses,  besides  interest,  without  being  subject,  on  account  thereof,  to  any  forfeiture  or 
penalty,  and  is  open  to  the  same  objection. 

Section  16.  This  section  provides  that  if  any  person  having  in  his  possession,  by 
virtue  of  any  oflice  to  which  he  is  appointed  by  a  society,  any  of  its  moneys  or  effects, 
becomes  bankrupt  or  insolvent,  his  assigns  or  other  persons  having  the  legal  right, 
shall,  within  fifteen  days  after  demand,  deliver  over  all  things  belonging  to  the 
society,  and  pay  out  of  the  estate's  assets  or  effects  of  the  person,  all  sums  of  money 
remaining  due,  which  such  person  received  by  virtue  of  his  ofiice  before  any  of  his 
other  debts  are  paid  or  satisfied,  and  that  all  his  assets,  estates  and  effects  shall  be 
bound  to  the  payment  and  discharge  thereof  accordingly,  except  that  the  same  shall 
not  be  paid  or  satisfied  to  the  prejudice  of  mortgages  or  privileges  on  real  estate,  or  of 
heirs  or  privileges  on  personal  estate  only,  duly  executed  previous  to  the  appointment 
of  such  officer.  This  section  appears  to  affect  the  law  of  insolvency,  and  is  on  this 
ground  objectionable. 
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Section  17  provides  that  all  property,  etc.,  of  the  society  shall,  for  all  purposes  of 
action  or  suit,  civil  or  criminal,  be  taken  to  be  the  property  of  the  society,  and  that  the 
society  may,  by  its  name,  bring  criminal  prosecution.  This  action  appears  objectionable, 
as  trenching  upon  criminal  law. 

Section  18  makes  the  secretary  of  the  society  a  competent  witness  in  all  actions, 
suits  and  prosecutions  to  which  the  society  is  a  party,  and  is  objectionable  on  the  same 
ground  as  the  former  section. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  of 
Manitoba  should  be  called  to  these  observations,  with  a  view  to  the  repeal  of  the  objec- 
tionable clauses. 

Chapter  22,  section  26,  appears  wide  enough  to  empower  the  Lieutenant-Governor 
to  authorize  the  removal  from  the  province  of  a  criminal  confined  in  jail  for  crime, 
or  sent  after  conviction  to  an  asylum  for  the  insane,  and  so  is  objectionable,  as 
trenching  on  the  criminal  law.  The  undersigned  recommends  that  the  attention 
of  the  Lieutenant-Governor  should  be  directed  to  this  clause,  with  a  view  to  its  amend- 
ment. 

Chapter  27.  "  An  Act  to  further  amend  the  Act  to  establish  a  system  of  Education 
in  this  Province." 

Section  11  provides  that  if  a  school  trustee  or  other  person  knowingly  signs  a 
false  report,  or  if  a  teacher  keeps  a  false  school  register,  or  makes  a  return,  with  a 
view  of  obtaining  more  than  a  just  proportion  of  school  moneys,  he  shall  forfeit  $20 
and  be  liable  to  imprisonment  in  the  common  jail.  This  seems  rather  to  trench  upon 
the  criminal  law,  as  being  an  attempt  to  commit  the  crime  of  obtaining  money  under 
false  pretenses,  and  would,  of  course,  apply  to  a  case  in  which  that  crime  had  been 
actually  committed.  Similar  provision  has,  however,  been  permitted  to  pass  without 
objection  in  the  case  of  another  province,  and  the  undersigned,  under  the  circumstances, 
recommends  that  the  attention  of  the  Lieutenant-Governor  should  be  called  to  the  section, 
with  a  view  to  its  amendment. 

Chapter  30.  "  An  Act  to  amend  the  Act  of  1873,  to  regulate  the  sale  and  traffic  of 
Intoxicating  Liquors." 

Some  of  the  provisions  of  this  statute  may  be  open  to  the  objections  which  have 
been  taken  in  the  case  of  an  Act  upon  the  same  subject,  passed  by  the  legislature  of 
Ontario.  These  objections  are  still  sub  judice,  and  the  Act  referred  to  having  been 
left  to  its  operation,  the  undersigned  recommends  that  a  similar  course  be  taken  in  this 
case. 

Chapter  31.  "An  Act  respecting  Municipalities."  Section  20  exempts  certain 
classes  of  real  estate  from  municipal  taxation.  Amongst  them  is  (subsection  1) 
"  real  estate  vested  in  or  held  in  trust  for  Her  Majesty,  or  for  the  public  uses  of  the 
province  ;  "  and  (subsection  5),  "  the  following  property  of  the  Canadian  Pacific  Rail- 
way Company,  the  buildings,  except  the  lands  granted  or  to  be  granted  by  the  govern- 
ment in  aid  of  the  said  railway."  It  is  presumed  that  this  clause  is  not  intended 
to  apply  to  lands  for  the  purpose  of  the  grant  in  aid  of  the  construction  of  the  work, 
and  not  yet  granted.  It  would  be  objectionable  to  permit  the  taxation  of  the  lands 
between  the  period  of  their  appropriation  and  their  grant  to  the  company. 

Section  39.  Subsection  12,  appears  to  admit  the  transfer  upon  a  tax  sale  to  the 
purchaser,  of  the  rights  of  the  holder  or  other  persons,  in  lands  sold  for  taxes  before 
the  issuing  of  letters  patent  from  the  Crown  granting  the  same.  This  would  not 
be  objectionable  in  cases  in  which  the  rights  of  the  holder  or  other  persons  are 
recognized  by  the  Crown  to  be  transferable  ;  but  if  it  is  intended  to  extend  to  cafes 
in  which  no  right  to  transfer  is  recognized  by  the  Crown,  it  might  be  objectionable. 
It  is  not  presumed  that  such  can  be  the  intention,  and,  upon  inquiry  from  the 
Minister  of  the  Interior,  it  appears  that  the  only  possible  evil  which  can  arise  is 
in  cases  of  homestead  entries,  and  as  to  these  the  law  regulating  them  provides  that  all 
assignments  and  transfers  are  null  and  void,  and  are  to  be  deemed  evidence  of  the 
abandonment  of  the  right.  It  appears  to  the  undersigned  that  the  Crown  can, 
notwithstanding   the  local  Act,    resume  possessions   of  any   land  of    which   possession 
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may  be  taken  by  a  purchaser  under  colour  of  this  clause,  and  he  recommends  that  it 
should  be  left  to  its  operation. 

Chapter  35.  "  An  Act  to  amend  the  Registry  Act."  This  Act  recites  that  the 
43rd  section  of  the  Act  36th  Vic,  chap.  18,  does  not  express  the  true  meaning  of 
the  legislature  in  that  behalf,  and  that  it  is  expedient  to  amend  it.  The  43rd 
section  in  question  px'ovides  that  "after  any  grant  from  the  Crown  of  lands  in 
Manitoba,  and  letters  patent  issued  therefor,  every  instrument  affecting  the  lands,  or 
any  part  thereof,  comprised  in  such  grant,  shall  be  adjudged  fraudulent  and  void  against 
any  subsequent  purchaser  or  mortgagee  for  valuable  consideration,  unless  such  instru- 
ment is  registered  in  the  manner  herein  directed,  before  the  registering  of  the  instru- 
ment under  which  such  subsequent  purchaser  or  mortgagee  may  claim."  The  amending 
clause  provides  that  any  instrument  mentioned  in  the  17th  clause  of  the  original  Act, 
registered  in  pursuance  of  the  Act  affecting  any  lands,  whether  there  has  been  any 
grant  from  the  Crown  of  such  lands  or  not,  shall  be  adjudged  fraudulent  and  void 
against  any  subsequent  purchaser,  unless  registered  as  in  the  Act  provided.  This  ap- 
pears to  be  a  direct  interference  with  the  devolution  of  title  to  lands  before  patents  are 
issued,  When  the  lands  are  the  property  of  the  Crown  in  the  province,  the  legislation 
would  be  within  the  competence  of  the  local  legislature,  and  might  be  beneficial  ;  but 
the  position  of  Manitoba  is,  in  this  respect,  exceptional.  The  lands,  until  patents  are 
issued,  are  the  property  of  Canada,  and  the  provisions  as  to  assignments,  itc,  of  un- 
patented lands,  ought  to  he  made  by  the  Canadian  parliament.  The  undersigned  has 
called  the  attention  of  the  Minister  of  the  Interior  to  the  question  of  the  practical  oper- 
ation of  the  Act,  and  the  minister  is  of  opinion  that,  in  the  case  of  persons  owning  and 
transferring  rights  in  unpatented  lands,  a  provision  such  as  that  in  the  local  Act, 
would  be  required  for  the  protection  of  the  purchaser  ;  and  he  points  out  that  a  person 
so  purchasing,  after  registering  his  assignment,  would,  he  presumes,  send  the  same 
forward  to  his  department,  in  order  that  the  patent,  if  in  time,  might  be  issued  in  his 
name. 

The  Act  contains  many  other  provisions,  and  its  disalloVance  would  probably  be 
productive  of  confusion.  Since  its  objects  are  such  as  the  ministers  would  be  prepared 
to  recommend  to  the  Canadian  Parliament,  the  undersigned  recommends  that  it  should 
be  left  to  its  operation,  the  attention  of  the  Lieutenant-Governor  being  called  to  the  diffi- 
culty, with  the  suggestion  that  the  clause  should  be  repealed,  and  an  intimation  that 
Parliament  would  be  invited  to  legislate  on  the  subject. 

Chapter  41.  "  An  Act  respecting  County  Municipalities."  Some  of  the  provisions 
of  section  1 1  may  be  open  to  question  as  being  ultra  vires  ;  but  similar  legislation 
having  already  taken  place  in  another  province,  the  undersigned  does  not  recommend 
any  interference. 

Section  24,  subsection  1,  requires  persons  challenged  at  the  polls  to  make  a  declara- 
tion. Subsection  3  provides  punishment  for  a  false  declaration  so  made.  This  seem 
to  come  within  the  criminal  law,  whereby  declarations  required  by  statute,  if  false,  are 
punishable  as  forgery.  The  undersigned  recommends  that  this  section  be  called  to  the 
attention  of  the  Lieutenant-Governor,  with  a  view  to  its  amendment. 

Section  172,  subsection  12.  This  section  is  subject  to  the  same  objections  which 
have  been  already  made  with  reference  to  chapter  31,  section  39,  subsection  12. 

Chapter  46.  "  An  Act  to  incorporate  the  Manitoba  Western  Railway  Company." 
It  is  to  be  observed  that  the  local  legislature  has  no  power  to  authorize  the  company  to 
enter,  without  the  assent  of  the  Crown,  upon  lands  vested  in  the  Crown.  The  Act  does 
not,  however,  expressly  purport  to  give  such  authority,  and  it  seems  unnecessary  to  do 
more  than  make  this  observation. 

Chapter  50.  "  An  Act  relative  to  the  City  of  Winnipeg."  To  section  14  of  this 
Act,  several  observations  made  upon  chapter  2  are  applicable. 

EDWARD  BLAKE, 

Minister  of  Justice. 
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Report  of  the  Honourable  the  Minister  of  Justice,  approved   by   His   Excellency    the 
Governor  General  in  Council,  on  the  7th  October,  1876. 

Department  of  Justice,  Ottawa,  7th  October,  1876. 

Statutes  of  Manitoba  passed  in  the  year  1875,  38th  Victoria  : — 

Chapter  33.  "  An  Act  to  aflford  facilities  for  the  construction  of  a  Bridge  over  the 
Assiniboine  River,  between  the  City  of  Winnipeg  and  St.  Boniface  West." 

This  Act  provides  for  the  granting  of  a  license  for  the  construction  of  the  proposed 
bridge,  the  license  to  extend  over  a  period  not  exceeding  twenty  years. 

The  third  section  provides  that  the  Lieutentant-Governor  may  require  the  bridge 
to  be  constructed  with  a  draw  therein,  so  as  to  parmit  the  passage  of  steam  and  other 
vessels  in  the  River  Assiniboine. 

The  Act  thus  admits  that  the  river  is  navigable,  and  that,  under  its  provisions, 
navigation  may  be  obstructed. 

In  response  to  an  application  by  the  undersigned,  the  Minister  of  Public  Works 
reports  that  the  project  has  been  so  far  entertained  for  making  the  Assiniboine  a 
channel  for  reaching  Manitoba  Lake  and  the  Saskatchewan  River,  as  to  send  an  engineer 
to  examine  the  country  between  the  said  lake  and  the  Assiniboine ;  that  the  project  is 
quite  feasible,  and  could  be  accomplished  at  very  little  cost ;  and  that  if  accomplished, 
continuous  navigation  would  be  had  by  that  route  to  all  points  on  Red  River  and  Lake 
Winnipeg.  The  minister  is  disposed  to  advise  that  under  these  circumstances  the  Act 
should  be  disallowed,  and  that  any  authority  which  may  be  required  for  bridging  the 
Assiniboine  at  any  point  east  of  Portage  la  Prairie,  should  be  obtained  from  the 
Dominion  legislature. 

Upon  communication  with  the  Lieutenant-Governor  of  Manitoba,  it  has  been 
ascertained  that  no  action  has  been  taken  by  the  government  of  that  province  upon 
the  authority  conferred  by  the  Act. 

The  undersigned  recommends  that  the  Act  in  question  be  disallowed. 

Chapter  37.  "  An  Act  to  amend  Cap.  46,  Vic.  37,  intituled  :  '  The  Half-breed  Land 
Grant  Protection  Act.'" 

The  Act  by  this  statute  amended  was  reserved,  and  the  assent  was  given  by  his 
Excellency  in  Council,  in  pursuance  of  a  report  of  the  then  Minister  of  Justice,  point- 
ing out  that  its  operation  was,  on  the  whole,  beneficial  to  the  half-breeds.  The  present 
Act  modifies  the  provisions  of  the  former  one  in  some  material  particulars ;  but  not  to 
the  advantage  of  the  half-breeds. 

It  provides  that  when  a  half-breed,  having  sold  his  interest,  and  received  therefor 
a  consideration,  shall  return  or  tender  to  the  purchaser  the  full  consideration  and  the 
purchaser's  expenses  with  interest  at  12  per  cent  per  annum,  within  three  calendar 
months  from  the  passing  of  the  Act,  the  agreement  shall  not  be  binding  ;  otherwise  the 
bargain,  if  in  writing,  shall  be  valid,  and  the  half-breed  shall  assign  the  granted  lands 
within  three  months  after  the  receipt  of  the  patent  from  the  Crown.  It  repeals  the 
second  section  of  the  former  Act.  It  provides  that  notice  of  the  passing  of  the  Act 
shall  be  given  in  the  Manitoba  Gazette  for  three  months  after  its  being  assented  to  by  the 
Crown. 

The  undersigned  referred  to  the  Minister  of  the  Interior  for  his  view  of  this  Act, 
and  his  report  is  as  follows  : — 

"The  undersigned  having  failed  to  find  in  Ottawa  any  evidence  of  compliance 
with  the  3rd  section  of  the  Act,  referred  for  information  on  this  point  to  the  Hon.  Mr. 
Royal,  Attorney-General  of  Manitoba,  now  here,  who  states  that  no  notice  of  the 
passage  of  the  Act  in  question  was  given,  and  that  the  same  has  not  been  considered  as 
in  force  in  the  province. 

"  This  notice  was  evidently  intended  for  the  information  of  the  half-breeds  who 
may  have  sold  their  claims  in  order  that  they  might  redeem  them  if  so  inclined,  in 
manner  as  pointed  out  in  section  1  of  the  Act ;  but  it  was  not  given,  Mr.  Royal  says,  in 
consequence  of  a  doubt  on  the  part  of  himself  and  his  colleagues,  whether  the  Act 
would  be  allowed  by  the  Governor  General. 
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"  Under  the  circumstances  the  undersigned  recommends  that  the  Act  be  disallowed, 
especially  as  in  his  opinion  the  original  Act  37  Vic,  chap.  46,  alluded  to,  afforded  all 
necessary  protection  to  the  purchase  of  half-breed  land  rights." 

Under  the  circumstances  stated  in  this  report,  the  undersigned  concurs  in  the 
recommendation  of  the  Minister  of  the  Interior,  that  the  Act  should  be  disallowed. 

Chapter  26.  "  An  Act  to  amend  the  Act  intituled  :  '  An  Act  for  the  protection  of 
the  Wood  Lands  of  the  Province.'  " 

This  Act  makes  it  an  offence  punishable  by  a  penalty  not  exceeding  !?200,  and  in 
default  of  payment  imprisonment  not  exceeding  two  months,  to  burn  or  set  tire  to  any 
trees  or  timber  on  any  lands  in  the  province.  The  provisions  being  much  more  rigorous 
than  those  which  had  been  enacted  in  the  province  of  Quebec,  or  previously  in  the 
province  of  Manitoba,  the  undersigjied  caused  inquiries  to  be  made  of  the  Minister  of 
Public  Works  and  of  the  Minister  of  the  Interior  as  to  their  view  of  the  operation  of 
the  statute  with  reference  to  the  Dominion  public  works  in  the  province,  and  to  the 
settlement  of  Dominion  lands  in  the  province. 

The  Minister  of  Public  Works  reports  that  most  of  the  Pacific  Railway  proper, 
within  the  boundary  of  Manitoba,  is  on  prairie  land  ;  that  the  woodland  portion  is 
already  cleared  and  burned  ;  and  that  it,  therefore,  does  not  seem  necessary  to  object  to 
the  Act  on  account  of  any  inconvenience  which  might  result  to  contractors  ov  others 
on  the  railway  line,  and  that  the  measure  cannot  interfere  with  any  other  works  now 
in  progress  or  likely  to  be  undertaken. 

The  Minister  of  the  Interior  reports  that  if  enforced  by  the  province  the  law  would 
prevent  entirely  the  clearing  up  and  bringing  into  cultivation  any  land  covered  with 
timbe||rto  market,  that  there  are,  perhaps,  few,  if  any,  parts  of  the  province  where 
heavy  timber  might  not  be  sold  more  or  less  to  advantage,  but  the  effect  of  the  local 
Act  proposed  would  be  to  prevent,  under  any  circumstances,  the  burning  on  the  land 
of  refuse  timber  or  even  perhaps  of  brush. 

No  legal  question  is  involved,  and  the  undersigned  submits  these  opinions  for  the 
consideration  of  Council  as  to  the  course  to  be  taken  with  reference  to  this  Act. 

EDWARD  BLAKE, 

Minister  of  Justice, 

Orders  in  Council  disallowing  chapters  33  and  37,  published  in  the  Canada  Gazette  on 
the  nth  day  of  October,  1876,  Vol.  X.,  No.  16,  pages  487-48 J^. 
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MANITOBA,  39th  VICTORIA,  1876. 

2nd  Session — 2nd  Parliament. 
Lieutenant-Governor  Morris  to  the  Hon.  the  Secretary/  oj  State  of  Canada.        , 

Government  House,  Fort  Garry,  Man.,  i2th  February,  1876. 

Sir, — I  have  the  honour  to  inform  yofii  that  an  Act,  having  for  its  object  the  abo- 
lition of  the  upper  House,  has  been  passed  by  both  branches  of  the  legislature,  and  was 
assented  to  by  me  on  the  4th  instant. 

The  first  suggestion  of  this  measure  was  made  by  yourself,  in  your  despatch  of  the 
8th  May,  1874,  addressed  to  the  Honourable  Thomas  Howard  and  Joseph  Royal,  dele- 
gates from  the  Executive  Council  to  confer  with  the  Privy  Council. 

Subsequently,  on  the  formation  of  a  new  government  by  the  Honourable  M.  A. 
Girard,  in  July,  1874,  it  was  announced  by  him  to  the  legislative  assembly,  when 
explaining  the  policy  of  the  new  government,  that  they  designed  to  abolish  the  upper 
chamber. 

A  bill  was  thereafter  introduced,  with  that  end  in  view,  in  1874,  and  was  adopted 
by  the  assembly  without  a  division,  but  was  rejected  by  the  upper  House  by  sl^rote  of 
four  to  three. 

Shortly  prior  to  the  general  election  of  1875,  the  Honourable  R.  A.  Davis  was 
called  upon  to  form  a  government,  on  the  resignation  of  the  Honourable  Mr.  Girard, 
and  in  his  address  to  the  electors  of  the  city  of  Winnipeg,  published  in  the  newspapers 
of  the  province,  an  announcement  of  his  determination  to  carry  out  the  abolition  of 
the  upper  chamber  was  made,  while  the  general  election  was  in  progress. 

The  measure  was  again  introduced  during  the  first  session  of  the  second  legislature, 
in  1875,  but  was  again  defeated  by  a  vote  of  the  legislative  council  of  four  to  three. 

Thus  the  matter  remained,  until  the  recent  visit  of  Honourable  Messrs.  Davis  and 
Royal  to  Ottawa,  to  confer  with  the  Privy  Council  respecting  the  financial  position  of 
the  province. 

Amongst  the  results  of  that  conference  was  the  following  suggestion  made  by  the 
Honourable  Edward  Blake,  Minister  of  Justice,  in  a  memorandum  dated  the  25th  of 
October,  1875,  submitted  to  and  adopted  by  the  Privy  Council  on  the  26th  October, 
1875,  viz.  : — 

"  Even  if  more  radical  changes  be  made,  it  appears  to  the  sub-committee' that  the 
present  form  of  government  should  be  simplified  and  cheapened  by  the  abolition  of  the 
second  chamber,  and  the  material  reduction  of  the  other  expenses  of  government  and 
legislation,  and  that  (in  case  it  is  proposed  to  expend  a  sum  larger  than  that  which  may 
be  available  from  the  Dominion)  provision  should  be  made  for  supplementing  the 
revenue  from  local  resources  to  the  necessary  extent,  so  as  to  avoid  future  deficits." 

This  suggestion  was  accepted  by  the  Honourable  Messrs.  Davis  and  Royal,  by  a 
letter  dated  27th  October,  1875,  and  in  pursuance  of  the  understanding  thus  arrived  at, 
a  measure  to  abolish  the  legislative  council  was  introduced  in  the  legislative  assembly 
at  its  recent  session.  ^ 

The  second  reading  was  carried  on  the  following  division  : — 

Yea^. — Messrs.  Bird,  Bourke,  Brown,  Cornish,  Chenier,  Cowan,  Davis,  Dick, 
Girard,  Gunn,  Lemay,  Luxton,  Lepine,  McKay,  Murray,  McKenzie,  Norquay,  Nolin, 
Royal,  Taylor.— 20. 

Nays. — Mr.  Sutherland. — 1. 

The  Honourable  Mr.  Howard  was  necessarily  absent,  but  would  have  voted  yea. 
Mr.  Martin  was  absent  from  the  province,  and  the  speaker  was  in  the  chair,  the  whole 
House  being  thus  accounted  for. 
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On  reaching  the  upper  House  the  Honourable  Dr.  O'Donnell  moved  the  rejection 
of  the  bill  at  its  third   reading,  with  the  following  result : — 

Yeas. — Honourable  Messrs.  O'Donnell,  Hamelin,  Dauphinais, — 3. 

Nays. — Honourable  Messrs.  Inkster,  McKay,  Gunn,  Ogletree. — 4. 

The  bill  was  thereafter  passed,  the  Honourable  Dr.  O'Donnell  entering  a  protest 
on  the  Journals. 

Having  thus  narrated  the  course  taken  during  the  past  two  years  in  relation  to 
this  Act,  I  now  proceed  to  make  some  observations  respecting  it. 

1.  I  have  felt  much  embarrassment  in  dealing  with  its  sanction  or  reservation,  as  I 
am  entirely  without  instructions  as  to  my  duty  in  assenting  to  or  reserving  bills. 
Apart  from  my  personal  opinion,  which  is,  in  view  of  practical  experience  of  the  past 
sessions,  that  the  time  had  not  yet  fully  come  when  the  upper  chamber  could  be 
prudently  abolished,  I  had  a  legal  difficulty  to  consider,  which  I  will  hereafter  state. 

But  before  passing  to  this,  I  would  remark,  that  we  have  in  the  assembly  no  men 
of  parliamentary  training  and  experience ;  that  the  population  of  the  province  is  mixed, 
embracing  the  three  elements  of  :  Istly,  English  half-breeds  and  Selkirk  settlers  ;  2ndly, 
French  half-breeds ;  and  3rdly,  the  new  settlers  from  Ontario,  all  of  whose  views  and 
opinions  are  diverse.  That  the  government  has  no  attorney-general,  and  that  there  is 
danger  of  hasty  and  crude  legislation  being  rapidly  passed  through  a  single  chamber 
(constituted  as  that  of  Manitoba)  which  may  lead  to  embarrassment  and  difficulty.  I 
am  of  opinion,  therefore,  that  I  should  be  instructed  hereafter  to  reserve  for  the  assent 
of  his  Excellency  the  Governor  General,  all  bills  that  may  involve  any  change  of  the 
constitution  created  by  the  Manitoba  Act  of  1870,  and  that  I  should  also  receive 
instructions  as  to  any  other  class  of  bills  which,  in  the  judgment  of  His  Excellency  in 
Council  should  be  reserved.  Hitherto,  I  have  acted  to  the  best  of  my  judgment,  con- 
ferring with  my  council,  and  endeavouring  to  examine  the  legislation,  in  the  light  of  the 
British  North  America  Act,  with  regard  to  the  local  and  Dominion  powers. 

2.  I  now  come  to  the  legal  question,  which  I  had  to  consider,  and  with  regard  to 
which,  not  having  come  to  any  positive  conc;^usion,  and  regarding  the  report  of  the 
Minister  of  Justice,  adopted  by  the  Privy  Council,  as  an  expression  of  their  opinion 
on  the  general  merits  of  the  measure,  I  believed  that  my  best  course  was  to  accede  to 
the  wishes  of  the  Local  and  Dominion  goverrmients,  and  assent  to  the  bill,  respect- 
ing, however,  my  obligation  to  express,  as  I  am  now  doing,  my  personal  views  with 
respect  to  it,  and  requesting  the  Privy  Council  and  Minister  of  Justice  to  consider  the 
question,  when  deciding  whether  the  Act  shall  be  left  to  its  operation. 

Had  I  had  to  deal  with  the  British  North  America  Act  alone,  which,  by  the 
Manitoba  Act,  section  2,  is  incorporated  therewith,  I  should  have  experienced  no 
difficulty  as  to  the  constitutionality  of  an  Act  to  abolish  the  upper  House.  As  the 
92nd  section  of  the  British  North  America  Act,  in  defining  the  powers  of  the  provincial 
legislatures,  expressly  confers  upon  the  legislature  in  each  province  "  the  exclusive 
right  to  make  laws  "  in  relation  to  the  amendment,  from  time  to  time,  notwithstanding 
anything  in  this  Act,  of  the  constitution  of  the  province,  except  as  regards  the  office  of 
Lieutenant-Governor. 

The  Manitoba  Act  of  1870  was,  however,  confirmed  by  the  Imperial  Act  of  1871, 
34  and  35  Vic,  cap.  28,  the  6th  clause  of  which  is  in  the  following  words  : — 

"  Except  as  provided  by  the  third  section  of  this  Act,  it  shall  not  be  competent 
for  the  Parliament  of  Canada  to  alter  the  provisions  of  the  last-mentioned  Act  of  the 
said  Parliament,  in  so  far  as  it  relates  to  the  province  of  Manitoba,  or  of  any  other  Act 
hereafter  establishing  new  provinces  in  the  said  Dominion,  subject  always  to  the  right 
of  the  legislature  of  the  province  of  Manitoba  to  alter,  from  time  to  time,  the  provisions 
of  any  law  respecting  the  qualifications  of  electors  and  members  of  the  legislative 
assembly,   and  to  make  laws  respecting  elections  in  the  said  province." 

The  exception  mentioned  in  this  section  is  the  power  of  enlargement  or  diminution 
of  a  province  with  its  consent. 

The  object  of  the  section  was  evidently  to  place  the  constitution  of  Manitoba  (it 
having   been  enacted  by   a   Dominion   Act)  in  the  same  position  as  the  constitutions 
conferred  on  the  other  provinces,  by  the   Imperial  Confederation  Act,  so  that  it  could 
only  be  altered  by  Imperial  legislation,  and  not  by  Canadian. 
51i 
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Hence,  the  positive  declaration  that  the  Parliament  of  Canada  cannot  alter  the 
Manitoba  Act,  except  in  the  case  of  the  enlargement  or  diminution  of  the  province ; 
following  this  declaration  is,  however,  a  reservation  of  powers  to  the  Manitoba  legis- 
lature, in  the  following  words  : — 

"Subject  always  to  the  right  of  the  legislature  of  the  province  of  Manitoba  to 
alter  from  to  time  the  provisions  of  any  laws  respecting  the  qualification  of  electors  and 
members  of  the  legislative  assembly,  and  to  make  laws  respecting  elections  in  the 
said  province." 

In  view  of  this  exceptional  declaration  of  power  in  the  Manitoba  legislature,  to 
alter  the  Manitoba  Act,  the  question  of  interpretation  which  arises  is  this  : 

Does  the  section,  above  cited,  granting  and  specifying  a  particular  power  to  and 
in  the  legislature  of  Manitoba,  modify  and  exclude  the  general  power  to  alter  the 
constitution  contained  in  the  92nd  section  of  the  British  North  America  Act?  It  may 
be  asked  if  the  British  North  America  Act  confers  the  general  authority  to  deal  there- 
with, why  was  the  affirmative  grant  of  the  special  powers  necessary  to  be  inserted  in  the 
Act  of  1871? 

The  other  aspect  of  the  case  would  be  to  hold  that  the  Acts  of  1867  and  1871  are 
to  be  read  as  one,  and  that  the  conferring  of  the  special  authority  above  referred  to,  was 
a  mere  enumeration  of  the  specified  powers  thereby  conferred,  and  does  not  exclude  the 
general  power  granted  by  section  92  of  the  Act  of  1867. 

The  question  is  an  interesting  and  important  one,  and  being  without  the  means  of 
access  to  a  legal  library,  I  have  not  had  the  opportunity  of  fully  studying  it,  but  submit 
the  views  that  have  presented  themselves  to  me,  for  the  maturer  consideration  of  the 
Minister  of  Justice,  when,  in  the  course  of  his  official  duties,  he  is  called  upon  to  report 
to  the  Privy  Council  whether  the  Act  shall  be  left  to  its  operation  or  not. 

In  order  to  facilitate  an  early  disposal  of  the  matters,  I  inclose  a  duly  certified  copy 
of  the  Act,  and  shall  be  glad  to  be  advised  of  the  decision  of  the  Privy  Council  with 
regard  thereto. 


I  have,#&c., 

ALEX.  MORRIS, 

Lieutenant-Governor. 


Lieutenant-Governor  Morris  to  the  Hon.  the  Secretary  of  State  of  Canada. 

Government  House,  Fort  Garry,  Man.,  15th  February,  1876, 

Sir, — I  have  the  honour  to  inclose  herewith,  for  the  information  of  the  Privy 
Council,  a  certified  copy  of  an  Act  of  the  legislature  of  Manitoba,  respecting  the 
practice  of  the  courts,  which  I  assented  to  on  the  4th  inst. 

I  am  requested  by  the  Executive  Council  of  Manitoba  to  call  your  attention  to  the 
14th  sectior;  of  the  said  Act,  which  is  designed  to  remedy  difficulties,  which  have  arisen 
as  to  the  holding  of  the  county  courts. 

Before  the  arrival  of  the  chief  justice  in  Manitoba,  an  arrangement  was  come  to 
between  Judges  McKeagney  and  Betournay,  with  my  approval,  that  the  two  county 
courts  in  the  French-speaking  counties  of  Provencher  and  Marquette  East,  should  be 
held  by  Judge  Betourney. 

Of  late,  misunderstandings  have  arisen  between  the  judges,  as  to  the  holding  of 
the  various  county  courts. 

They  do  not  confer  together  and  arrange  who  should  hold  them. 

As  I  failed  in  arriving  at  any  arrangement  otherwise,  the  council  decided  on 
regulating  the  matter  Ijy  legislation,  and  hence  the  clause  in  question  was  adopted. 

As,  however,  the  appointing  power,  as  to  the  judges,  is  in  the  Governor  General 
in  Council,  and  as  possibly  the  directing  them  to  hold  particular  courts  might  be  held 
to  interfere  with  that  power,  the  exercise  of  the  authority  of  direction,  was  made  subject 
to  the  approval  thereof  by  the  Privy  Council. 


39  VICTORIA,  1876.  809 


I  have,  therefore,  to  request  that  an  Order  in  Council  may  be  passed  without 
delay,  approving  of  the  Executive  Council  directing  which  of  the  judges  shall  hold  the 
approaching  and  subsequent  county  courts,  in  order  that  difticulties  may  be  avoided, 
which  are  not  conducive  to  the  public  advantage. 

I  have,  (fcc, 

ALEX.  MORRIS, 

Lieutenant-Governor. 

Report  of  the   Hon.  the  Minister  of  Justice,  approved  hy  His   Excellency  the   Governor 
General  in  Council,  on  the  20th  April,  1876. 

Department  of  Justice,  Ottawa,  15th  April,  1876. 

The  undersigned  has  had  under  consideration  the  Act  of  the  legislature  of  Manitoba, 
being  chapter  28  of  the  statutes  passed  on  the  4th  of  February,  1876,  intituled :  "An 
Act  to  diminish  the  expenditure  of  the  province  of  Manitoba  in  certain  respects,"  in 
connection  with  the  despatch  of  the  Lieutenant-Governor  of  Manitoba  of  12th  February. 
The  Lieutenant-Governor  calls  attention  to  two  points  with  reference  to  this  Act. 

The  first  is  a  question  of  policy,  upon  which  the  undersigned  does  not  feel  called 
upon  to  offer  any  remarks,  in  his  capacity  as  Minister  of  Justice,  it  being  from  the 
Privy  Council,  and  upon  which  in  effect  the  council  has  already  expressed  its  opinion, 
in  several  communications  with  the  Lieutenant-Governor  of  the  province. 

Upon  the  second,  which  is  a  legal  question,  the  undersigned  has  to  observe  that 
the  suggestion  of  the  minute  in  council  of  the  26th  October,  1875,  did  not  involve  the 
proposition  that  the  second  chamber  of  Manitoba  could  be  abolished  by  the  legislature. 
The  suggestion  simply  was,  that  it  should  be  abolished  the  question  by  what  authority 
that  result  could  be  obtained,  not  being  the  subject  of  consideration  at  the  time. 

The  undersigned  agrees  with  the  view  taken  in  the  despatch,  that  under  the 
Manitoba  Act,  1870,  33  Vic,  chap.  3,  and  those  provisions  by  the  British  North 
America  Act  incorporated  therewith,  it  was  competent  to  the  provincial  legislature 
to  alter  its  constitution  by  the  abolition  of  the  legislative  council. 

The  question  raised  in  the  despatch  is,  whether  by  the  operation  of  the  Imperial 
Act,  34-35  Vic,  cap.  28,  sec.  6,  the  constitutional  powers  of  the  legislature  of  Manitoba 
are  limited  in  this  particular. 

It  is  to  be  observed  that  the  purpose  of  the  enacting  part  of  this  section  obviously 
was  not  to  limit  these  powers,  but  to  establish  their  existence  on  a  basis  unalterable 
by  the  Parliament  of  Canada,  with  the  view  of  placing  the  constitutional  rights  of 
the  people  of  Manitoba  on  the  same  footing  as  those  of  the  people  of  the  other 
provinces  of  Canada. 

The  section  in  this  spirit  enacts  that  it  shall  not  be  competent  for  the  Parliament 
of  Canada  to  alter  any  of  the  provisions  of  the  Manitoba  Act,  but  it  proceeds  as 
follows : — 

"  Subject  always  to  the  right  of  the  legislature  of  the  province  of  Manitoba  to 
alter,  from  time  to  time,  the  provisions  of  any  law  respecting  the  qualification  of 
electors  and  members  of  the  legislative  assembly,  and  to  make  laws  respecting 
elections  in  the  said  province."  , 

This  addition  was  obviously  unnecessary,  as  no  rights  of  the  legislature  of  Manitoba 
were  affected  by  the  preceding  part  of  the  section.  Its  existence,  however,  certainly 
raises  a  serious  question,  and,  upon  the  whole,  the  undersigned  thinks  it  the  better 
opinion  that  the  constitutional  rights  of  the  people  of  Manitoba  are  not  taken  a,way  by 
the  words  quoted.  At  any  rate,  very  much  is  to  be  said  in  favour  of  this  view,  and  the 
undersigned  feels  that  it  would  be  contrary  to  the  spirit  in  which  the  power  of 
disallowance  has  been  exercised,  to  interfere  with  the  operation  of  this  Act. 

It  will  be  for  the  legislature  of  Manitoba,  if  doubts  should  be  raised  as  to  its 
validity,  to  move  the  proper  authorities  for  such  legislation  as  shall  remove  those  doubts  ; 
and  he  recommends  that  the  Act  should  be  left  to  its  operation. 
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The  undersigned  abstains,  in  this  report,  from  dealing  with  the  general  observa- 
tions made  in  the  despatch  upon  the  subject  of  the  instructions  to  the  Lieutenant- 
Governor,  thinking  it  more  convenient  to  make  this  portion  of  the  despatch  the  subject 
of  a  separate  report. 

Upon  the  Act  of  the  province  of  Manitoba,  passed  at  its  session  of  1876,  intituled : 
"  An  Act  respecting  the  registration  of  mortgages  to  the  Crov^n  for  advances  of 
provisions  and  seed  <;rain  :  " 

The  undersigned  recommends  that  this  Act  be  left  to  its  operation. 

The  undersigned  further  recommends  that  a  copy  of  the  said  last-mentioned  Act, 
and  the  despatch  accompanying  it,  be  transmitted  to  the  Minister  of  Agriculture,  for 
his  information. 


EDWARD  BLAKE, 

Minister  of  Justice. 


Report  oj  the  Hon.  the  Minister  of  Justice,  apjn-oved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  20th  April,  1876. 

Department  of  Justice,  Ottawa,  17th  April,  1876. 

Upon  the  Act  of  the  legislature  of  Manitoba  passed  at  the  session  of  1876, 
intituled  :  "An  Act  respecting  the  practice  in  the  courts,"  and  the  despatch  of  the 
Lieutenant-Governor  of  the  15th  February,  1876,  inclosing  the  said  Act,  the  under- 
signed begs  to  report  that  the  power  of  disallowance  should  not  be  exercised  in  respect 
of  the  said  Act. 

He  begs  further  to  report  that,  in  his  opinion,  the  more  convenient  mode  of 
working,  in  the  first  instance,  the  14th  section  of  the  said  Act,  so  far  as  the  govern- 
ment of  Canada  is  concerned  therewith,  would  be  by  the  Privy  Council  approving  the 
order,  which  should  be  made  by  the  Lieutenant-Governor  in  Council,  determining 
which  of  the  judges  of  the  Court  of  Queen's  Bench,  should  hold  the  county  court  of 
any  county  in  the  province,  and  he  recommends  that  this  view  be  communicated  to  the 
Lieutenant-Governor  of  Manitoba. 

EDWARD  BLAKE, 

Minister  of  Justice. 


Report  of  the   Honourable  the  Minister  of  Justice  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  2oth  October,  1876. 

Department  of  Justice,  Ottawa,  18th  October,  1876. 

Upon  the  statutes  of  the  legislature  of  Manitoba,  39  Victoria  (1876)  the  under- 
signed begs  to  repoit  as  follows,  viz. : — 

The  undersigned  does  not  recommend  that  the  power  of  disallowance  be  exercised 
with  reference  to  the  following  Acts  : 

Chapters  2,  4,  6,  13  to  29  both  inclusive. 

With  reference  to  chapter  1.  "An  Act  to  amend  the  School  Acts  of  Manitoba, 
so  as  to  meet  the  special  requirements  of  incorporated  Cities  and  Towns." 

Section  35. — The  provision  in  this  section  with  reference  to  indecent  behaviour,  may 
trench  upon  the  criminal  law.  This,  however,  is  the  same  as  contained  in  an  Act  of 
another  provincial  legislature  not  objected  to,  and  the  undersigned  does  not  recommend 
any  interference  with  the  clause. 

Chapter  3 — "  An  Act  respecting  jurors  and  juries." 

Many  of  the  provisions  of  this  Act  appear  to  trench  upon  criminal  procedure,  but  it 
is  to  be  observed  that  an  Act  substantially  the  same,  passed  by  the  legislature  of  Que- 
bec in  the  year  1869,   was  left  to  its  operation,  being  reported  as  free  from  objection 
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and  that  the  Criminal  Procedure  Act  of  Canada,  1869,  section  44,  passed  apparently 
with  a  view  to  confirm  the  provisions  of  the  Quebec  Act,  is  general  in  its  terms,  and 
removes  many  of  the  doubts  which  might  otherwise  be  entertained  as  to  the  Act  in 
question.  However,  the  latter  contains  certain  provisions  with  reference  to  the  selec- 
tion of  French  and  English  speaking  jurors,  upon  which  subject  special  provision  is 
made  by  the  40th  section  of  the  Canada  Criminal  Procedure  Act  for  the  province  of 
Quebec  only,  and  in  this,  as  well  as  in  some  other  particulars,  it  may  be  proper  to  con- 
sider whether  confirmatory  legislation  should  not  be  had. 

Chapter  5. — "An  Act  to  provide  for  the  appointment  of  a  Fire  Commissioner  for 
the  cities  and  towns  in  Manitoba,  and  to  define  his  powers  and  duties." 

Section  9  appears  to  trench  upon  criminal  procedure,  and  the  attention  of  the 
Lieutenant-Governor  should  be  called  to  the  difficulty. 

Chapter  7. — "  An  Act  to  make  better  provision  for  the  securing  of  order  at  muni- 
cipal elections  and  for  other  purposes." 

Sections  1,  2,  4  and  5  appear  to  trench  upon  criminal  law  and  procedure,  but 
similar  provisions  have  been  left  to  their  operation  in  other  cases,  and  the  undersigned 
merely  recommends  that  the  attention  of  the  Lieutenant-Governor  should  be  called  to 
them. 

Chapter  8. — "  An  Act  to  provide  for  the  incorporation  of  Mutual  Fire  Insurance 
Companies  in  the  Province  of  Manitoba." 

This  Act  does  not,  as  clearly  as  might  be  wished  in  terms,  confine  the  business 
within  the  range  permissible  to  provincial  companies,  and,  though  the  implication  from 
the  various  provisions  is,  perhaps,  sufficiently  strong,  yet  it  might  be  better  that  express 
language  should  be  used  limiting  the  business  in  a  provincial  business. 

Section  71. — This  section  applies  the  previous  section  to  every  fire  insurance  com- 
pany, by  whatever  authority  incorporated,  and  now,  or  at  any  time  hereafter,  transact- 
ing fire  insurance  business  in  the  province. 

The  previous  section  requires  companies  afifected  by  it,  to  give  very  full  returns  of 
various  matters  affecting  its  business,  and,  further,  when  required  to  make  prompt  and 
explicit  answer  in  reply  to  any  inquiries  in  relation  to  its  transactions  which  may  be 
required  by  the  Lieutenant-Governor  in  Council. 

The  undersigned  submits  for  the  consideration  of  council  how  far  it  is  proper  that 
the  companies  incorporated  under  the  authority  of  the  legislature  of  Canada,  should  be 
subject  to  these  regulations  ;  and  he  recommends  that  the  attention  of  the  Lieutenant- 
Governor  should  be  called  to  \his  point. 

Section  72.  This  appears  objectionable,  as  being  in  eflfect  a  provision  for  a  decla- 
ration of  the  insolvency  of  the  company  and  for  the  winding-up  of  its  affairs.  The  atten- 
tion of  the  Lieutenant-Governor  should  be  directed  to  the  Act,  with  a  view  to  its  amend- 
ment during  the  ensuing  session,  before  the  time  for  disallowance  is  reached. 

Chapter  9. — "An  Act  respecting  the  Public  Works  of  Manitoba." 

Section  8  places  under  the  provincial  Department  of  Public  Works,  amongst  other 
things,  works  for  improving  the  navigation  of  any  water,  and  other  similar  subjects.  It 
excludes,  however,  such  as  may  be  under  the  control  of  the  Dominion  Government,  and 
this  phrase,  though  not  strictly  accurate,  probably  obviates  the  necessity  of  objection  to 
the  clause. 

Section  31  provides  that,  whenever  it  is  ascertained  that  there  exists  or  has  been 
constructed  across  any  river,  any  boom,  mill-dam,  embankment  or  obstruction,  obstruct- 
ing the  navigation  of  the  river,  the  minister  shall  have  power  to  stop  the  obstruction. 

It  wuuld  be  well  that  this  power  should  be  so  limited,  as  not  to  trench  upon  the 
authority  of  Canada. 

The  undersigned  suggests  that  the  attention  of  the  Lieutenant-Governor  should  be 
called  to  the  section  in  this  view. 

Chapter  10. — "  An  Act  concerning  the  opening  of  certain  Public  Roads." 

The  undersigned  defers  for  the  present  his  report  on  this  Act. 

Chapter  11. — "An  Act  respecting  the  Bureau  of  Agriculture  and  Statistics." 

This  Act  creates  a  bureau  of  statistics. 
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Observation  has  been  made  on  former  occasions  upon  the  infringement  by  provin- 
cial legislation  on  the  subject  of  statistics,  but  that  infringement  having  been  repeatedly 
permitted,  the  undersigned  recommends  that  the  same  course  should  be  pursued  on  this 
occasion. 

Chapter  12. — "An  Act  respecting  the  Legislative  Assembly." 
The  undersigned  appends  a  copy  of  his  report  upon  a  similar  Act  recently  passed  by 
the  legislature  of  Ontario,  which  report  is  applicable  to  the  statute  now  under  consider- 
ation. 

EDWARD  BLAKE, 

Minister  of  Justice. 

Ontario  Statute. 
Chapter  9. — "  An  Act  respecting  the  Legislative  Assembly." 
(For  copy  of  the  extract  alluded  to,  see  page  146). 


Report   of  the  Hon.   the  Minister  of  Justice,  approved  by  His  ExceUeury  the   Governor 
General  in  Council,  on  the  9th  November,  1876. 

Department  of  Justice,  Ottawa,  4th  November,  1876. 

With  reference  to  chapter  10  of  the  Acts  of  the  legislature  of  Manitoba,  39 
Victoria,  1876,  intituled:  "An  Act  concerning  the  opening  of  certain  Public  Roads," 
the  undersigned  begs  to  report  that  this  Act  concerns  the  opening  of  certain  public 
roads,  and  provides  for  the  opening  of  roads  between  the  surveyed  townships,  and  any 
great  highways,  or  any  great  rivers. 

The  undersigned  has  caused  inquiry  to  be  made  of  the  Minister  of  the  Interior,  as 
to  whether  there  is,  in  his  opinion,  any  objection  to  leaving  this  statute  to  its  operation. 
The  opinion  of  the  minister  is,  that  there  is  no  such  objection,  and  the  undersigned 
recommends  that  the  power  of  disallowance  be  not  exercised. 

EDWARD  BLAKE, 

Minister  of  Justice. 


JRep&rtofthe  Hon.  the  Minister   of  Justice,  approved  by  His  Excellency  the    Governor 
General  in  Council  on  the  22nd  May,  1877. 

Department  OF  Justice,  Ottawa,  7th  May,  1877. 

Referring  to  the  report  of  the  Minister  of  Justice,  dated  18th  October  1876, 
upon  the   statutes  of  the  province  of  Manitoba,  39th  Victoria  (1876),  I  beg  to  report  : 

That  with  regard  to  section  72  of  chapter  8,  intituled  :  "  An  Act  to  provide  for 
the  incorporation  of  Mutual  Fire  Insurance  Companies  in  Manitoba,"  it  was  pointed 
out  that  such  section  was  objectionable,  as  being  in  effect  a  provision  for  a  declaration 
of  the  insolvency  of  the  company,  and  for  the  winding-up  of  its  affairs,  and  it  was 
recommended  that  the  attention  of  the  Lieutenant-Governor  should  be  directed  to  the 
Act,  with  a  view  to  its  amendment  during  the  ensuing  session,  before  the  time  for 
disallowance  was  reached.  No  action  having  been  taken  by  the  legislature  of  the 
province  with  a  view  to  repealing  the  objectionable  clause,  the  Lieutenant-Governor 
was  communicated  with  on  the  3rd  instant,  by  the  Secretary  of  State,  by  telegraph, 
as  follows  :—  ^  »      J  o     F  . 

"Referring  to  letter  and  inclosures  of  27th  October  last,  was  seventy-second 
section  of  Insurance  Act  amended  as  suggested  in  report  of  Minister  of  Justice  % 
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"  If  not,  do  you  propose  to  address  any  observation  on  subject  before  time  for 
disallowance  arrives  1" 

In  reply,  the  Lieutenant-Governor,  on  the  5th  instant,  telegraphed  as  follows  : — 
"  Attorney  General  writes  the  section  seven  Insurance  Act  you  cite  was  overlooked, 
but  will  be  repealed  next  session,  if  Act  not  disallowed,"  and  in  a  subsequent  telegram 
from  the  Lieutenant-Governor,  on  his  attention  being  called  to  the  fact  that  the  section 
mentioned  in  his  previous  telegram  was  "  seven,"  he  says — 

*'  Section  seventy-two  was  the  one  referred  to." 

Relying  upon  the  assurance  of  the  Lieutenant-Governor,  I  recommend  that  the 
power  of  disallowance  be  not  exercised,  but  that  the  Act  be  left  to  its  operation. 


A.  J.  SMITH, 
Acting  for  Minister  of  Justice. 
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MANITOBA,  40th  ^VICTORIA,  1877. 

3rd  Session — 2nd  Parliament. 
Lieutenant-Governor  Morris  to  the  Secretary  of  State  of  Canada. 

Government  House,  Fort  Garry,  Man,,  11th  Feb.,  1876. 

Sir, — I  have  the  honour  to  inclose,  herewith,  a  certified  copy  of  a  bill  passed  by 
the  legislature  of  Manitoba,  at  its  recent  session,  intituled  :  "  An  Act  to  incorporate 
the  Manitoba  Investment  Association,  Limited,"  but  which  I  reserved  for  the  significa- 
tion of  the  pleasure  of  his  Excellency  the  Governor  General. 

My  reasons  for  reserving  this  bill  were,  that  it  seemed  to  me  that  the  powers  con- 
ferred upon  the  association  by  the  5th  section  were  beyond  the  authority  of  the 
local  legislature  to  confer,  inasmuch  as  the  Parliament  of  Canada,  by  the  British 
North  America  Act,  has  the  exclusive  legislative  authority  with  regard  to  *'  banking  " 
and  "  interest,"  and  it  appeared  to  me  that  the  bill  contemplated  that  the  association 
should  carry  on  some  of  the  branches  of  business   usually  regarded  as  banking. 

The  section  in  question  authorizes  the  association  to  borrow  money  at  such  rates 
of  interest  as  the  directors  think  proper,  and  for  that  purpose  to  make  any  mortgage, 
bonds  or  other  instruments,  under  the  seal  of  the.  company,  for  sums  not  less  than  $500 
each. 

It  also  authorizes  the  company  to  receive  money  on  deposit  for  such  period  and 
at  such  rates  of  interest  as  may  be  agreed  upon,  such  deposits  and  outstanding  mort- 
gages, bonds,  or  other  instruments  of  the  association,  not  to  exceed  at  any  one  time  the 
subscribed  capital  stock  of  the  association,  which  the  13th  section  fixed  at  $500,000, 
whereof  one-tenth  was  paid  up  before  the  transaction  of  business  by  the  company.  The 
bill  did  not  come  under  my  inspection  until  the  morning  of  the  day  that  the  legis- 
lature was  prorogued,  and  as  I  had  not  time  for  careful  consideration  of  the  efiect  of  the 
provisions  I  have  above  referred  to,  I  deemed  it  right  to  reserve  the  bill,  and  I  have,  in 
consequence,  to  request  that  the  pleasure  of  his  Excellency  the  Governor  General  with 
regard  thereto  may  be  signified  in  the  usual  manner. 

I  have.  &c., 

ALEX.  MORRIS, 

Lieutenant-  Governor. 


Report  of  the  Hon.   the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  25th  October,  1876. 

Department  of  Justice,  Ottawa,  4th  October,  1876. 

Upon  the  bill,  intituled :  "An  Act  to  incorporate  the  Manitoba  Investment  As- 
sociation (limited),"  passed  in  the  last  session  of  the  legislature  of  that  province,  and 
reserved  on  the  4tli  February,  1876,  by  the  Lieutenant-Governor,  and  upon  the  des- 
patch of  the  Lieutenant-Governor  annex^  to  the  bill,  the  undersigned  has  to  report  as 
follows  : — 

The  Lieutenant-Governor  reserved  the  bill  upon  the  presumption  that  the  powers 
conferred  upon  the  association  by  the  5th  (fifth)  section,  which  authorizes  the  direc- 
tors to  "  borrow  money  on  behalf  of  the  company  at  such  rates  of  interest  and  upon 
such  terms  as  they  may  from  time  to  time  think  proper ;  and  the  directors  may  for  that 
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purpose  make  and  execute  any  mortgage,  bonds  or  other  instruments  under  the  common 
seal  of  the  company,  for  sums  of  not  less  than  five  hundred  dollars  each,  or  assign, 
transfer  or  deposit  by  way  of  equitable  mortgage  or  otherwise,  any  of  the  documents  or 
title  deeds,  muniments,  securities,  or  property  of  the  company,  and  either  with  or  with- 
out power  of  sale  or  other  special  provisions  as  the  directors  shall  deem  expedient,  pro- 
vided that  the  aggregate  of  the  sum  or  sums  so  borrowed,  shall  not  at  any  time  exceed 
the  amount  of  subscribed  capital  of  the  company  for  the  time  being  not  paid  up,  and 
no  lender  shall  be  bound  to  inquire  into  the  occasion  for  any  such  loan,  into  the  validi- , 
ty  of  any  resolution  authorizing  the  same,  or  the  purpose  for  which  such  loan  is  wanted." 

And  by  the  9th  (ninth)  section,  which  authorizes  the  company  to  receive  money 
on  deposit  for  such  periods  and  for  such  rate  of  interest  as  may  be  agreed  on,  provided 
that  the  aggregate  amounts  of  such  deposits,  together  with  the  amount  of  the  mortgages, 
bonds  or  other  instruments  given  by  the  association,  remaining  unpaid,  shall  not,  at 
any  time,  exceed  the  amount  of  the  subscribed  capital  stock  of  the  association," — were 
beyond  the  authority  of  the  local  legislature,  having  regard  to  the  fact  that  by  the 
British  North  America  Act,  1867,  the  Parliament  of  Canada  has  exclusive  authority 
with  regard  to  banking  and  interest. 

The  question  thus  raised  is  one  of  very  great  difficulty,  and  the  undersigned  can- 
not but  observe  that  considerable  complication  and,  perhaps,  serious  difficulties  may 
arise  from  the  course  which  has  been  pursued  in  more  than  one  provincial  Act  on  this 
subject  ;  but,  having  regard  to  the  fact  that  many  provincial  Acts  dealing  with  these 
subjects  have  been  left  to  their  operation,  the  undersigned  would  have  deemed  it  beyond 
his  province,  as  Minister  of  Justice,  to  recommend  that,  upon  the  grounds  stated  by  the 
Lieutenant-Governor,  a  different  course  should  be  pursued  with  i*eference  to  this  Act  had 
it  been  finally  passed — since  he  conceives  that  a  certain  policy  has  been  established  by 
the  course  hitherto  pursued — and  that  it  is  for  council  to  determine  whether,  at  this 
time,  it  is  possible  to  reconsider  the  question,  or  to  take  a  new  departure  upon  such  a 
subject. 

Amongst  the  Acts  which  have  been  left  to  their  operation,  he  may  refer  to  the 
Ontario  Acts,  1873,  cap.  107  : — 

"  An  Act  to  incorporate  the  Toronto  Financial  Corporation,  1873,  cap.  128." 

"  An  Act  to  revive  and  amend  the  Act  incorporating  the  Toronto  House  Building 
Association." 

1868-9,  chap.  68.  "An  Act  to  incorporate  the  Ontario  Trust  and  Investment 
Company." 

1868,  chap.  63.   "An  Act  to  incorporate  the  Toronto  Trust  Company." 

But  the  undersigned  feels  botnd  to  call  attention  of  council  to  the  fact  that  the 
Act  now  under  consideration  confers  upon  a  provincial  company,  unlimited  power  to 
borrow,  whereas,  under  the  above  Acts,  the  borrowing  powers  ai-e  limited  to  the  amount 
of  the  company's  paid-up  capital,  and  the  present  policy  of  the  Canadian  Parliament,  as 
evidenced  by  the  mode  in  which  private  Acts  for  the  incorporation  of  similar  companies 
were  dealt  with  last  session,  is  to  limit  such  powers.  Yet,  even  here  the  undersigned  is 
not  met  by  the  fact  that,  under  the  General  Joint  Stock  Companies  Act  of  Ontario,  cap.  35 
of  the  Statutes  of  1874,  which  was  left  to  its  operation,  provision  was  made  for  incor- 
porating companies  for  any  purpose  or  objects  to  which  the  legislative  authority  of  the 
legislature  extends,  except  the  construction  and  the  working  of  railways  and  the  busi- 
ness of  insurance,  and  that,  by  the  25th  section  of  the  Act,  power  is  given  to  the  directors 
of  companies  chartered  thereunder,  with  the  sanction  of  a  certain  proportion  of  the 
shareholders,  tc  borrow  money  on  the  credit  of  the  company,  and  issue  bonds,  deben- 
tures or  other  securities  therefor. 

This  power  is  unlimited,  and,  under  this  statute,  a  loan  and  investment  company 
may  be  incorporated,  and  so  obtain  unlimited  powei-  to  borrow  ;  and  upon  the  whole, 
therefore,  the  impression  of  the  undersigned  would  have  been  (had  this  bill  come  before 
him  as  an  Act,  with  a  view  to  his  decision  whether  it  should  be  disallowed  or  not)  that 
it  should  be  left  to  its  operation,  but  this  is  not  the  question. 

The  question  is  whether  council  should  advise  his  Excellency  to  assent  to  this  Act, 
which  is  a  reserved  bill. 


816  MANITOBA    LEGISLATION 


It  appears  to  the  undersigned  that,  as  a  general  rule,  the  Lieutenant-Governor 
should  himself  act  with  the  advice  of  ministers  upon  the  question  of  assent. 

To  this  rule  there  will  no  doubt  be,  from  time  to  time,  exceptions,  but  the  under- 
signed submits  to  council  whether  this  bill  comes  within  the  exceptions.  Upon  the 
whole,  considering  the  difficulties  to  which  the  undersigned  has  adverted,  and  the  incon- 
veniences which  might  result  from  the  Governor  in  Council  being  called  upon  to  give 
vitality  to  provincial  legislation  of  this  description,  the  undersigned  recommends  that  no 
■action  be  taken  upon  the  bill  in  question.  If  re-introduced  into  the  local  legislature, 
the  local  government  will  be  able  to  consider  the  difficulties  which  have  been  stated, 
with  a  view  to  recommend  such  amendments  as  they  may  think  expedient. 

EDWARD  BLAKE, 

Minister  of  Justice. 


Report  of  tlie  Honourable  the  Miiiisfer  of  Justice,  approvied  by    His   Excellency    the 
Governor  GeneraJ  in  Council  on  the  19th  February,  1878. 

Department  of  Justice,  Ottawa,  15th  January,  1878. 

I  have  the  honour  to  report  upon  the  statutes  of  the  legislative  assembly  of  the 
province  of  Manitoba,  in  the  40th  year  of  Her  Majesty's  reign  (1877),  received  by  the 
Secretary  of  State  on  the  1 5th  day  of  May,  as  follows : — 

Chapters  1  to  4.  These  Acts  appear  unobjectionable,  and  I  recommend  that  they  be 
left  to  their  operation. 

Cap.  5. — "  An  Act  to  amend  the  Act  passed  in  the  thirty-seventh  year  of  Her 
Majesty's  reign,  intituled  :  '  The  Half-breed  Land  Grant  Protection  Act.'  " 

This  Act  will  be  reported  upon  at  a  future  time. 

Cap.  6. — "  An  Act  respecting  County  Municipalities." 

The  15th  section  of  this  Act  provides  that  any  person  wilfully  making  a  false 
declaration  of  his  right  to  vote  shall,  on  conviction  thereof  before  any  two  or  more 
justices  of  the  peace,  be  subject  to  a  fine  not  greater  than  one  hundred  dollars,  and  in 
default  of  payment  of  such  fine  to  be  levied  by  distress,  or,  in  case  of  insufficient  dis- 
tress, to  imprisonment  for  a  period  not  greater  than  forty  days. 

This  section  seems  to  entrench  upon  the  criminal  law.  The  Act  repecting  perjury, 
being  cap.  23,  of  32  and  33  Vic.  (1869),  seems  to  make  sufficient  provision  for  the  pun- 
ishment of  a  person  making  a  false  declaration  in  sucli  a  case. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  these 
remarks. 

I  think  that  so  much  of  the  loth  section  as  provides  for  the  punishment  of  a  person 
making  a  false  declaration  should  be  repealed  before  the  time  expires  within  which  the 
Act  may  be  disallowed. 

The  1 6th  section  gives  the  council  of  every  municipality,  power  to  pass  by-laws  in 
relation  to  matters  coming  within  certain  specified  classes  of  subjects,  among  others  by 
the  27th  subsection,  the  imposing  penalties  for  light  weight  or  short  count  measure- 
ment in  anything  marketed. 

This  seems  to  entrench  upon  the  subject  of  weights  and  measures,  which,  by  the 
91st  section  of  the  British  North  America  Act,  1867,  comes  within  the  exclusive  legis- 
lative control  of  the  Parliament  of  Canada.  The  inconvenience  of  a  possible  conflict 
between  the  laws  of  Canada  and  the  by-laws  of  a  municipality  upon  this  subject  is 
obvious. 

I  recommend  that  the  Lieutenant-CJovernor's  attention  be  called  to  these  remarks. 

Section  17  empowers  the  council  to  assess  and  levy,  on  the  whole  rateable  property 
within  its  jurisdiction,  a  sufficient  sum  each  year  to  pay  all  valid  debts  of  the  corpora- 
tion. 

The  20th  section  provides  that  the  following  real  estate  shall  be  exempt  from 
taxation  under  this  Act  : — 
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1.  Real  estate  vested  in  or  held  in  trust  for  Her  Majesty,  or  for  the  public  use  of 
the  province. 

2.  Real  estate  vested  in  or  held  in  trust  for  the  niunicipality. 

3.  Real  estate  vested  in  or  held  in  trust  for  any  tribe  or  body  of  Indians. 

4.  Every  place  of  public  worship,  houses  of  religion,  &c. 

By  the  125th  section  of  the  British  North  America  Act,  1867,  it  is  provided  that 
"  no  lands  or  property  belonging  to  Canada,  or  any  other  province,  shall  be  liable  to 
taxation." 

It  cannot  be  said  that  the  exemption  contained  in  the  20th  section  is  as  wide  as 
it  should  be,  having  reference  to  the  provision  of  the  British  North  America  Act  just 
alluded  to,  but  as  a  previous  Act  respecting  county  municipalities,  passed  by  the 
Manitoba  legislature,  namely,  38th  Victoria  (1875),  cap.  41,  containing  similar  pro- 
visions, was  allowed  to  go  into  operation,  and  as  any  attempt  to  tax,  under  this  Act, 
any  land  or  property  belonging  to  Canada  would  be  useless  I  cannot  recommend  any 
interference  with  the  Act,  on  account  of  the  provisions  of  this  clause.  Had  the  Act 
been  the  first  of  its  kind  which  had  been  passed  in  the  province,  I  would  have  felt 
called  upon  to  submit,  for  the  consideration  of  council,  the  question  whether  or  not 
the  exemptions  from  taxation  should  not  be  extended  to  the  right  of  way  and  other 
property  of  any  company  which  might  be  formed  for  the  construction  of  the 
Canadian  Pacific  Railway  :  but  as  the  Act  above  mentioned,  namely,  38th  Victoria, 
(1875)  cap.  41,  contains  no  such  exemption,  and  other  legislation  jn  Manitoba  has 
been  left  to  its  operation,  under  which  taxes  are  authorized  to  be  levied,  and  which 
contains  no  exemption  in  favour  of  any  Canadian  Pacific  Railway  Company  (see  cap. 
19,  35th  Victoria  (1872),  and  cap.  50),  38th  Victoria  (1875),  it  would  seem  that  an 
objection  to  the  Act  could  not  now,  on  that  ground,  be  made,  without  dei)arting  from 
the  principles  which  appear  to  have  been  established  with  reference  to  the  exercise 
of  the  })ower  of  disallowance,  and  in  this  case  the  fact  that  the  previous  legislation, 
which  has  been  left  to  its  operation,  is  in  the  same  province,  and  in  respect  of  the 
same  subject-matter,  is  an  additional  reason,  if  one  were  required,  why  the  question 
cannot  now  be  considered  an  open  one. 

With  respect  to  chapters  7  to  11,  18  to  29,  31  to  33,  37  to  42,  44  to  48.  These 
Acts  appear  unobjectionable,  and  I  recommend   that  they   be   left  to  their    operation. 

Cap.  12. — "  An  Act  to  amend  the  Act  to  establish  a  system  of  Education  in  this 
})rovince." 

The  17th  section  of  this  Act  i)rovides  that  if  any  person  wilfully  makes  a  false 
declaration  of  his  right  to  vote,  he  shall  be  liable  to  a  penalty  of  not  less  than  fifty, 
nor  more  than  one  hundred  dollars,  and  in  case  of  default  of  payment,  to  imprisonment 
during  a  period  of  not  more  than  thirty  days. 

This  seems  to  entrench  upon  the  criminal  law  respecting  perjury. 

The  Perjury  Act,  above  referred  to,  seems  to  provide  for  punishment  of  a  person 
for  making  a  false  declaration  in  such  a  case. 

I  think  this  section  should  be  repealed,  and  I  recommend  that  the  attention  of  the 
Lieutenant-Governor  be  called  to  these  remarks. 

Cap.  13. — "An  Act  respecting  the  Medical  Profession." 

To  this  Act  there  appears  to  be  no  objection,  and  I  recommend  that  the  same  be 
left  to  its  operation. 

Chap.  14. — "  An  Act  respecting  the  Study  and  Practice  of  Law." 

This  Act  incorporates  all  persons  in  actual  practice  of  the  legal  profession  in  the 
province,  under  the  name  of  the  Law  Society  of  Manitoba,  and  provides  who  may  be  admit- 
ted and  enrolled  as  an  attorney  in  the  province.  The  persons  entitled  to  be  admitted 
to  practise  at  the  bar  are  : — 

1.  Those  who  have  been  admitted  into  the  law  society  as  students  of  law,  and 
have  been  standing  on  the  books  for  five  years  and  have  conformed  themselves  to  the 
rules  of  the  society. 

2.  Those  who  have  taken  certain  university  degrees,  have  been  admitted  into  the 
law  society  and  have  been  standing  on  the  books  for  three  years. 
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3.  Any  person  who  has  been  duly  called  to  the  bar  of  any  of  Her  Majesty's 
superior  courts  of  law  or  equity  in  any  of  the  provinces  of  the  Dominion  of  Canada 
or  in  England,  Scotland  or  Ireland,  and  who  produces  sufficient  evidence  of  such  call, 
and  testimony  of  good  character,  to  the  satisfaction  of  the  law  society. 

Those  entitled  to  be  enrolled  attorneys  are  : — 

1.  Persons  heretofore  empowered  to  practise  as  attorneys  in  the  province. 

2.  Those  who  have  served  under  articles  to  a  practising  attorney  in  the  province 
for  five  years,  and  who  have  conformed  themselves  to  the  rules  of  the  Society. 

3.  Those  who  have  taken  certain  university  degrees  and  have  served  under 
articles  to  a  practising  attorney  in  the  province,  for  three  years  and  have  conformed 
to  the  rules  of  the  society. 

4.  An  attorney  or  solicitor  in  good  standing  of  any  of  Her  Majesty's  superior 
courts  of  law  or  equity  in  any  of  the  provinces  of  the  Dominion,  or  England,  Scotland 
or  Ireland,  shall  be  de  facto  admitted  to  practice  as  an  attorney  or  solicitor  in  the 
courts  of  the  province  of  Manitoba,  on  production  of  his  certificate  or  diploma,  and  on 
proof  of  his  good  character,  and  upon  such  terms  as  such  benchers  shall  see  fit. 

In  the  year  1872  a  bill  was  passed  by  the  legislature  of  Manitoba,  intituled  : 
"  An  Act  to  constitute  and  incorporate  the  Law  Society  of  Manitoba,"  and  was  reserved 
for  the  assent  of  the  Governor  General.  The  Lieutenant-Governor,  in  his  despatch 
accompanying  it,  stated  as  follows  : — 

The  bill,  even  if  the  policy  were  sound,  under  any  circumstances  seemed  to  me 
premature.  In  a  country  like  this  obstacles  should  not  be  thrown  in  the  way  of  any 
person  of  good  standing  at  the  bar  of  any  other  province  being  admitted  to  the  practice 
of  the  law  here. 

If  the  provisions  of  the  Union  Act,  which  confine  the  selection  of  judges  in  any 
province  to  the  bar  of  that  province,  should  be,  as  I  think  they  are,  applicable  to 
Manitoba,  it  would  not  be  desirable  so  to  fence  the  admission  here  as  to  restrict  the 
government  at  Ottawa  in  the  selection  of  their  judges,  to  such  persons  as  the  existing 
members  of  the  bar  here  might  think  fit  to  admit.  But  another  important  objection 
is  the  power  given  under  the  bill  to  the  bar  to  regulate  their  own  fees.  Whether  that 
is  desirable  at  any  stage  of  the  history  of  the  bar  of  a  country,  there  can  be  no 
doubt  that  it  would  be  a  most  dangerous  power  to  extend  to  the  bar  of  this  province 
in  its  present  condition.  For  the  reasons  mentioned  by  the  Lieutenant-Governor,  the 
assent  of  his  Excellency  was  not  given  to  the  bill.  As  the  Act  now  under  considera- 
tion does  not  present  the  objectional  features  contained  in  the  previous  bill,  and 
as  provision  is  made  for  the  calling  to  the  bar,  of  person'^  who  have  been  only  called  to 
the  bar  of  any  of  Her  Majesty's  superior  courts  of  law  or  equity,  in  any  of  the 
provinces  of  the  Dominion,  and  for  the  enrolment  as  attorney,  of  any  attorney  and 
solicitors  in  good  standing  of  any  of  Her  Majesty's  superior  courts  of  law  of  equity 
in  any  of  the  provinces  of  the  Dominion,  I  recommend  that  the  Act  be  left  to  its 
operation. 

Chap.  15. — "An  Act  to  authorize  Corporations  and  other  institutions  incorporated 
out  of  the  province  of  Manitoba  to  lend  and  invest  moneys  therein." 

The  first  section  of  this  Act  provides  that  where  any  institution  or  corporation 
duly  incorporated  under  the  laws  of  the  Parliament  of  Great  Britain  and  Ireland,  or 
of  the  Dominion  of  Canada,  for  the  purpose  of  lending  or  investing  moneys,  may 
apply  for  and  receive  a  license  to  carry  on  business  within  the  province  of  Manitoba, 
and  certain  conditions  are  to  be  complied  with,  and  a  certain  fee  (to  be  fixed  by  the 
Lieutenant-Governor  in  Council)  paid  before  the  license  can  be  granted. 

The  right  of  a  provincial  legislature  to  provide  for  tl^e  granting  of  a  license  by 
the  province,  to  a  company  incorporated  by  the  Parliament  of  Canada,  and  which  by 
its  Act  of  incorporation  could  be  given  the  right  to  do  business  in  the  various  provinces, 
is  at  least  doubtful,  but  inasmuch  as  similar  legislation  has  been  allowed  to  go  into 
operation  in  the  province  of  Ontario,  {See  cap.  27  of  39  Vic,  1875-76,  Ontario,)  I  do 
not  recommend  any  interference  with  this  Act.  I  recommend,  however,  that  the  atten- 
tion of  the  Lieutenant-Ciovernor  be  called  to  these  remarks. 

Cap.  16. — "An  Act  to  amend  "The  Manitoba  Election  Act." 
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To  this  Act  there  appears  to  be  no  objection,  and  I  recommend  that  it  be  left  to 
its  operation. 

Cap.  17. — "An  Act  to  legalize  the  lists  of  the  Parliamentary  Electors  of  1877  for 
the  City  of  Winnipeg." 

The  word  "  parliamentaxy  "  which  occurs  in  the  title  to  this  Act,  and  also  in  the 
first  section,  is  objectionable.  This  was  pointed  out  in  the  report  of  the  Minister  of 
Justice  upon  the  Manitoba  legislation,  dated  21st  February,  1874,  and  also  by  the 
report  of  the  Minister  of  Justice,  dated  6th  October,  1876.  It  is  therefore  unnecessary 
for  me  to  do  more  than  refer  to  those  reports. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  this  Act, 
with  a  view  to  its  amendment,  so  as  to  obviate  the  objection  mentioned. 

Cap.  30. — "An  Act  respecting  Companies  for  the  establishment  of  Cemeteries  in 
Manitoba." 

Section  28  provides,  among  other  things,  for  the  punishment  by  tine  of  any  person 
who  wilfully  destroys,  defaces,  &c.,  any  tomb,  monument,  &c.,  or  any  tree,  shrub,  or 
plant  in  a  cemetery. 

This  seems  to  entrench  somewhat  upon  the  criminal  law  relating  to  malicious 
injurious  to  property.     {See  cap.  22,  of  32  and  33  Vic,  1869.) 

I  do  not,  however,  recommend  the  disallowance  of  this  Act,  but  I  recommend  that 
the  attention  of  the  Lieutenant-Governor  be  called  to  its  provisions. 

Cap.  34. — "  An  Act  to  amend  the  Acts  relating  to  the  sale  and  traffic  of  Intoxi- 
cating Liquors,  and  the  granting  of  Licenses  in  this  Province." 

The  third  section  of  this  Act  provides  that  any  person  who  shall  have  obtained  a 
license  to  sell  intoxicating  liquors  by  means  of  fraud,  &c.,  or  by  putting  or  inscribing, 
or  causing  to  be  put  or  inscribed,  npon  any  of  the  documents  referred  to  in  the  section, 
the  names  of  any  persons  without  their  consent  or  knowledge,  shall,  upon  conviction,  be 
liable  to  a  fine  not  exceeding  $300. 

This  provision  seems  somewhat  to  entrench  upon  the  criihinal  law  respecting  forgery. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  it. 

Cap.  35. — "An  Act  to  amend  an  Act  for  the  protection  of  Game  in  the  Province 
of  Manitoba." 

To  this  Act  there  appears  to  be  no  objection,  and  I  recommend  that  it  be  left  to 
its  operation. 

Cap.  36. — "An  Act  to  repeal  34th  Vic,  cap.  21,  to  make  better  provision  in 
reference  to  Dogs." 

In  the  first  section  of  this  Act,  which  provides  for  the  killing  of  dogs  which  worry 
sheep,  under  a  certain  penalty,  the  amount  of  the  penalty  is  left  blank. 

Cap.  43. — "An  Act  to  amend  the  amended  Act  respecting  the  incorporation  of  the 
City  of  Winnipeg." 

The  sixth  section  of  the  Act  seems  to  entrench  upon  the  subject  of  interest,  which 
by  the  British  North  America  Act  comes  under  the  exclusive  legislative  control  of  the 
Parliament  of  Canada. 

The  13th  section  is  as  follows  : — 

"  All  fines  and  penalties  imposed,  levied  and  collected  by  the  police  magistrate 
appointed  under  this  Act,  shall  be,  unless  otherwise  provided,  paid  into  the  city  ex- 
chequer, and  form  a  fund  for  the  payment  of  the  salary  of  the  police  magistrate  and 
maintaining  the  police  force  of  the  said  city." 

The  province  of  British  Columbia,  in  the  year  1877,  passed  an  Act  authorizing 
"certain  municipalities  to  retain  and  use  the  court  fines,  fees  and  forfeitures,  as  part 
of  the  civic  revenue."  The  approved  report  upon  this  subject  contains  the  following 
remarks,  viz.  : — 

"  Notwithstanding  anything  to  the  contrary  contained  in  any  Act,  ordinance,  or 
proclamation,  it  shall  be  lawful  for  every  municipality  paying  the  annual  salary  of  a 
police  magistrate,  and  maintaining  a  police  force,  to  retain  and  use,  as  part  of  the 
municipal  revenues,  all  police  court  fines,  fees  and  forfeitures." 

This  provision  is  wide  enough  to  cover  not  only  fines  and  forfeitures  incurred  for 
breach  or  non-compliance  with  laws  of  the  province  made  in  relation  to  matters  coming 
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within  the  classes  of  subjects  over  which  the  provincial  legislature  has  exclusive  legis- 
lative authority,  but  also  all  fines  and  forfeitures,  which  may  be  imposed  at  the  police 
court  under  the  criminal  law  of  Canada,  or  by  reason  of  the  breach  of,  or  non-com- 
pliance with,  the  laws  of  Canada.  The  102nd  section  of  the  British  North  America 
Act,  1867,  provides  that : — 

"  All  duties  and  revenues  over  which  the  respective  legislatures  of  Canada,  Nova 
Scotia  and  New  Brunswick  before  and  at  the  union  had,  and  have  power  of  appropria- 
tion, except  such  portions  thereof  as  are  by  this  Act  reserved  to  the  respective  legisla- 
tures of  the  provinces,  or  are  raised  by  them  in  accordance  with  the  special  powers  con- 
ferred on  them  by  this  Act,  shall  form  one  consolidated  revenue  fund,  to  be  appropri- 
ated for  the  public  service  of  Canada,  in  the  manner,  and  subject  to  the  charges  in  this 
Act  provided." 

"  There  does  not  appear  to  be  any  provision  in  the  Act  reserving  to  the  provinces 
the  revenues  derived  from  fines  or  forfeitures  under  tlie  criminal  law,  and  as  the 
Parliament  of  Canada  has  exclusive  legislative  authority  over  the  criminal  law  (ex- 
cept the  constitution  of  courts  of  criminal  jurisdiction),  and  as  the  Parliament  alone 
can  alter  the  existing  criminal  law  under  which  fines  and  forfeitures  are  imposed,  and 
can  create  new  crimes  punishable  by  fine  or  forfeiture,  and  alone  increase  or  reduce  the 
amounts  of  fines  and  forfeitures  under  the  criminal  law,  or  altogether  abolish  them,  I 
am  of  opinion  that  the  provision  of  this  Act,  so  far  as  it  attempts  to  control  or  dispose 
of  fines  and  forfeitures  imposed  by  the  criminal  law  or  by  any  of  the  other  laws  of 
Canada,  is  ^dtra  vires  of  the  powers  of  the  provincial  legislature  and  I  recommend  that 
the  attention  of  the  Lieutenant-Governor  be  called  to  this  Act  to  the  end  that  the  same 
may  at  the  next  session  of  the  provincial  legislature  be  repealed,  or  so  amended  as  to 
confine  it  to  fines  and  forfeitures  arising  under  laws  of  the  province  made  in  relation 
to  matters  coming  within  the  exclusive  legislative  authority  of  the  province,  other- 
wise that  it  be  disallowed." 

These  remarks  are  applicable  to  the  section  now  under  consideration.  I  recom- 
mend that  the  same  course  be  pursued  witlv  this  section,  as  was  pursued  in  the  case  of 
the  Act  of  British  Columbia. 


I  concur. 


Z.  A.  LASH, 

Defuty  Minister  of  Justice. 


R.  LAFLAMME, 

Minister  of  Justice. 


Hon.  Attorney-General  Royal  to  the  Lieutenant-Governor  of  Manitoba. 

Attorney-General's  Office,  Winnipeg,  Man.,  5th  March,  1878. 

Sir, — With  reference  to  the  letter  of  the  Secretary  of  State  of  the  25th  January 
last,  transmitting  a  copy  of  a  report  of  the  Honourable  the  Minister  of  Justice  upon 
the  statutes  of  Manitoba,  passed  in  the  fortieth  year  of  Her  Majesty's  reign,  and  to  the 
letter  of  the  said  Secretary  of  State  of  the  20th  February  last,  transmitting  a  copy  of 
an  Order  in  Council  approving  the  above  report,  I  beg  to  state  that  as  the  general 
statutes  of  the  pi-ovince  are  about  to  be  consolidated,  in  virtue  of  a  law  passed  this 
last  session  of  the  provincial  legislature,  the  commissioners  will  be  instructed  to  avail 
themselves  of  the  suggestions  contained  in  the  above  mentioned  report. 

I  have,   (fee. 

J.  ROYAL, 
Provincial  Secretary  and  Attorney-General. 
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Report  of  the  Hon,  the  Minister  of  Justice^  approved  by  His  Excellency    the  Governor- 
General  in  Council  on  the  2nd  May,  1878. 

Department  of  Justice,  Ottawa,  27th  April,  1878. 

Referring  to  my  report,  dated  1.5th  January,  1878,  upon  the  statutes  passed  by 
the  legislative  assembly  of  the  province  of  Manitoba,  in  the  year  1877,  and  in  which 
certain  objections  were  taken  to  certain  provisions  of  those  statutes,  I  beg  to  report  : — - 

That  a  communication  has  been  received  from  the  Lieutenant-Governor,  inclosing  a 
letter  from  Attorney-General  Royal  on  beh  df  of  the  government,  stating  the  intention 
of  the  government  in  reference  to  the  objections  taken.  This  letter  referring  to  the 
I'eport  and  to  the  Order  in  Council  approving  the  same,  states  that  as  the  general 
statutes  of  the  province  are  about  to  be  consolidated,  pursuant  to  a  law  passed  during 
the  last  session  of  the  legislature,  the  commissioners  will  be  instructed  to  follow  the 
suggestions  contained  in  the  report. 

Relying  upon  the  assurance  contained  in  this  letter  that  the  objections  to  the 
statutes  will  be  thus  removed,  I  recommend  that  the  various  Acts  to  which  objection 
has  been  taken,  be  left  to  their  operation. 

Z.  A.  LASH, 

Deputy  Minister  of  J^istice. 
I  concur. 

R.  LAFLAMME, 

Minister  of  Justice. 


Report   of  the  Hon.   the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  4th  May,  1878. 

Department  of  Justice,  Ottawa,  3rd  May,  1878. 

I  have  the  honour  now  to  report  upon  cap.  5  of  the  statutes  passed  by  the  legis- 
lature of  the  province  of  Manitoba  in  the  year  1877,  which  chapter  was  omitted  from 
the  previ  us  report.  It  is  intituled  •  "  An  Act  to  amend  the  Act  passed  in  the  37th 
year  of  Her  Majesty's  reign,  intituled  :  '  The  Half-breed  Land  Grant  Protection  Act,'  " 
and  amends  the  Half-breed  Land  GranL  Protection  Act,  passed  in  the  year  1874, 
reserved  for  the  assent  of  the  Governor  General,  reported  upon  by  the  Minister  of 
Justice  on  the  21st  February,  1874,  and  assented  to  by  his  Excellency  in  Council  on 
the  27th  February,  1874. 

In  the  report  which  accompanied  the  reserved  bill,  the  Lieutenant-Governor 
stated  t  at  speculators  had  bought  largely  from  half-breeds  their  claims  to  allotments 
at  low  prices,  ranging  as  low  in  some  cases  as  Si 5,  the  maximum  being  $50.  That  the 
object  of  the  bill  was  to  cancel  all  these  sales,  and  give  the  vendee  an  action  to  recover 
back  the  price. 

One  of  the  reasons  for  passing  the  bill,  as  mentioned  in  the  preamble,  appears  to 
have  been  that  the  half-breeds  entitled  to  p^irticipate  in  the  grant,  made  the  agree- 
ments to  sell  their  rights  to  speculat  irs,  in  evident  ignorance  of  the  value  of  their  shares, 
accepting  therefor  only  a  trifling  consideration. 

In  1875,  an  Act  was  passed,  being  38th  Vic,  cap.  37,  to  amend  this  Half-breed 
Land  Grant  Protection  Act.  It  provided  in  effect  that,  if  the  half-breed  who  had  sold 
his  right  returned  or  tendered  to  the  purchaser  the  full  consideration,  and  such  expense 
as  the  purchaser  had  incurred  in  the  transaction,  with  interest  at  12  per  cent  per 
annum,  within  three  months  from  the  passing  of  this  Act  of  1874,  the  contract  of  sale 
should  be  void,  otherwise,  if  in  writing,  that  it  should  be  valid,  and  that  he  should 
assign  to  the  purchaser  the  lands  granted  to  him  within  three  months  after  the  receipt 
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by  him  of  the  patent  from  the  Crown,  and  it  was  provided  that  notice  of  the  passage 
of  this  Act  of  1875  should  be  given  in  the  Manitoba  G-azette  for  three  months 
immediately  after  its  being  assented  to.  This  Act,  upon  the  report  of  the  Minister  of 
Justice,  was  disallowed. 

It  appears  that  no  notice,  as  required  was  given  in  the  Manitoba  Gazette,  and  that 
the  Honourable  Mr.  Royal,  then  Attorney-General  of  Manitoba,  who  happened  to  be  in 
Ottawa  at  the  time  the  Act  was  reported  upon,  stated  that  the  notice  was  not  given,  in 
consequence  of  a  doubt  on  the  part  of  himself  and  his  colleagues,  whether  the  Act  would 
be  allowed  by  the  Governor  General,  and  that  the  Act  had  not  been  considered  as  in 
force  in  the  province. 

The  present  Act  provides  that,  "  Any  sale  for  a  valid  consideration,  and  duly 
made  and  executed  by  deed,  after  the  coming  into  force  of  this  Act,  by  any  half-breed 
having  legal  right  to  a  lot  of  land  as  such,  out  of  the  one  million  four  hundred  thousand 
acres  of  land  in  the  province  for  half-breeds,  appropriated  by  the  Dominion,  of  such  lot 
shall  be  held  to  be  legal  and  effectual  for  all  purposes  whatsoever,  and  shall  transfer  to 
the  purchaser  the  rights  of  the  vendor  thereto."  Seven  years  have  now  passed  since  the 
land  was  appropriated  for  the  half-breeds,  and  more  than  four  years  have  elapsed  since 
the  passing  of  the  original  Half-breed  Land  Grant  Protection  Act  ;  during  that  time 
the  half-breeds  must,  as  a  general  rule,  become  well  acquainted  with  the  value  of  their 
interests  in  the  lands.  The  circumstances  therefore  under  which  the  original  Act  was 
passed  have  considerably  changed  since  that  time.  As  the  legislature,  which  in  the 
public  interests  passed  the  Act  of  1874,  have  thought  it  expedient,  in  the  public  interests 
of  1876,  under  changed  circumstances,  to  modify  that  Act,  and  as  the  present  Act 
renders  valid  only  such  sales  as  are  made  for  valid  consideration  by  deed  after  the 
coming  into  force  of  the  Act,  and  as  the  original  Act  as  to  the  transactions  affected  by 
it,  has  not  been  interfered  with,  I  think  that  the  Act  should  be  left  to  its  operation, 
and  I  recommend  accordingly. 


A.  LASH, 

Deputy  Minister  of  Justice. 


I  concur. 


R.  LAFLAMME, 

Minister  of  Justice. 
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4th  Session — 2nd  Parliament. 
Report  of  the  Honourahle  the  Minister  of  Justice. 

Department  of  Justice,  Ottawa,  23rd  July,  1878. 

During  the  last  session  of  the  legislature  of  Manitoba  an  Act  was  passed  inti- 
tuled :   "An  Act  to  create  a  fund  for  Educational  Purposes." 

This  Act  imposes  an  annual  tax  of  five  cents  per  acre  on  all  lands  owned  by  a 
non-resident,  and  that  whether  improved  or  not,  and  a  tax  of  one  cent  per  acre  on  all 
lands  owned  by  any  resident  or  corporation  in  excess  of  640  acres. 

Strong  opposition  has  been  made  to  this  Act  by  the  Hudson  Bay  Company,  who 
claim  that  its  provisions  are  an  interference  with  terms  of  the  deed  of  surrender,  under 
which  that  company  surrendered  to  Her  Majesty  certain  rights  in  Rupert's  Land. 

The  company  have  expressed  their  intention  of  presenting  a  petition  to  the 
Dominion  Government,  praying  that  the  Act  may  be  disallowed,  and  are  now  engaged 
in  the  preparation  of  their  case  in  support  of  that  petition. 

As  the  questions  involved  are  serious  ones,  I  recommend  that  the  Government 
of  Manitoba  be  requested  not  to  actively  enforce  the  provisions  of  the  Act  until  the 
government  has  had  an  opportunity  of  determining  whether  or  not  the  same  should  be 
left  to  its  operation. 

It  should  be  added  that  the  government  of  Manitoba  will  be  afforded  facilities  for 
replying  to  any  objections  which  may  be  raised  to  the  Act,  on  the  part  of  the  Hudson 
Bay  Company,  or  others. 

R.  LAFLAMME, 

Minister  of  Justice. 

Note.— No  order  in  Council  appears  to  have  been  passed  in  the  above  report,  but  the  substance  of  it 
was  communicated  by  despatch  to  the  Lieutenant-Governor  of  the  province. 

Copy  of  a  Report  of  a  Committee  of  the  Honourahle  the  Privy  Council,  approved  by  His 
Excellency  the  Governor  General  in  Council  on  the  31st  July,  1878. 

The  Committee  of  Council  have  had  under  consideration  a  despatch  dated  27th 
June,  1878,  from  the  Right  Honourable  Sir  M.  E.  Hicks-Beach  to  his  Excellency  the 
Governor  General,  transmitting  a  copy  of  a  letter  from  the  secretary  of  the  Hudson 
Bay  Company  to  the  Under  Secretary  of  State  for  the  Colonies,  bringing  under  the 
notice  of  Sir  M.  E.  Hicks-Beach,  the  provisions  of  an  Act  passed  in  the  last  session 
of  the  legislature  of  Manitoba,  intituled  :  "  An  Act  to  create  a  Fund  for  Educational 
Purposes,"  and  alleging  certain  reasons  why  lands  of  the  Hudson  Bay  Company,  should 
not  be  classed  as  lauds  owned  by  the  non-residents,  or  be  subject  to  the  taxation  proposed 
to  be  levied  under  the  provisions  of  the  bill. 

The  committee  recommend  that  Sir  M.  E.  Hicks-Beach  be  informed  that  the 
question  of  the  constitutional  power  of  the  legislature  of  Manitoba  to  enact  such  a 
law,  is  under  the  consideration  of  the  Minister  of  Justice,  and  should  the  Hudson  Bay 
Company,  through  their  legal  advisers,  think  proper  to  offer  any  suggestion  or  argu- 
ments in  favour  of  the  view  taken  by  them,  they  will  receive  the  fullest  consideration 
from  the  Minister  of  Justice,  and  in  the  meantime  the  government  of  Manitoba  has 
been  requested  not  to  actively  enforce  the  provisions  of  the  Act  until  the  government 
of  Canada  has  had  an  opportunity  of  determining  whether  or  not  the  law  should  be  left 
to  its  operation. 

W.  A.  HIMSWORTH, 
52  J  Clerk  Privy  Council. 
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JReport  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  11th  October,  1880. 

Department  of  Justice,  Ottawa,  8th  October,  1880. 

I  have  the  honour  to  report  upon  the  statutes  of  Manitoba,  passed  in  the  forty-first 
year  of  Her  Majesty's  reign  (1878),  as  follows  : — I  recommend  that  the  power  of  dis- 
allowance be  not  exercised  in  respect  to  these  Acts  :  Chapters  1  to  12,  15  to  38. 

Cap.  13.   "  An  Act  to  create  a  fund  for  educational  purposes." 

This  Act  was  objected  to  by  the  Hudson  Bay  Company,  as  being  an  unconstitutional 
interference  with  their  rights,  and  as  in  effect  imposing  an  exceptional  tax  upon  their 
lands.  The  Act  was  held  by  the  court  of  Manitoba  to  be  unconstitutional,  and  was 
repealed  in  the  next  session  of  the  legislature. 

No  action  was  therefore  necessary  upon  the  Hudson  Bay  Company's  petition. 

Cap.  14.  "An  Act  to  regulate  the  sale  of  intoxicating  liquors  and  the  granting  of 
licenses  in  this  province." 

This  Act  deals  with  licenses  for  the  sale  of  intoxicating  liquors,  and  some  of  its  pro- 
visions may  be  held  to  entrench  upon  the  powers  of  parliament  with  respect  to  the 
regulation  of  trade  and  commerce,  but  as  provisions  of  a  similar  nature  have  been  passed 
in  most  of  the  other  provinces  and  left  to  their  operation,  and  it  has  not  yet  been  deter- 
mined how  far  the  power  to  deal  with  licenses  will  authorize  an  interference  with  trade 
in  intoxicating  liquors,  the  power  of  disallowance  should  not,  I  think,  be  exercised  with 
respect  to  this  Act. 

JAS.  Mcdonald, 

Minister  of  Justice. 


MANITOBA,  42-43  VICTORIA,  1879. 

1st  Session — 3rd  Parliament. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  tlie 
Governor  General  in  Council  on  the  11th  October,  1880. 

Department  op  Justice,  Ottawa,  8th  October,  1880. 

I  have  the  honour  to  report  upon  the  statutes  of  Manitoba  passed  in  the  forty- 
second  and  forty-third  years  of  Her  Majesty's  reign  (1879),  as  follows  : — 

Chapters  1  to  11,  ai.d  13  to  37. 

I  recommend  that  the  power  of  disallowance  be  not  exercised  with  respect  to  these 
Acts, 

Cap.  12.  *'  An  Act  respecting  grand  and  petit  jurors  and  juries  and  to  amend  the 
Manitoba  Jurors'  Act." 

This  Act  is  similar  to  one  passed  l)y  the  legi^^lature  of  the  province  of  Ontario, 
which  has  been  left  to  its  operation,  and  like  the  Ontario  Act  is  not  to  come  into  force 
until  a  day  is  named  by  the  Lieutenant-Governor  by  proclamation.  If  it  be  decided  by 
the  Supreme  Court  that  the  power  to  legislate  with  respect  to  the  number  of  grand 
jurors  to  find  a  bill  or  information,  does  not  exist  in  the  local  legislature,  this  Act  will, 
of  course,  not  be  brought  into  operation. 

I  recommend  thtt  the  attention  of  the  Lieutenant  Governor  be  called  to  these 
remarks. 

JAS.  McDonald, 

Minister  of  Justice. 


43-44  VICTORIA,  1880-81. 
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Note. — The  Acts  of   1880    were  incorporated   with  the  Consolidated  Statutes  of 
Manitoba  of  tliat  year,  and  do  not  appear  to  have  been  reported  upon. 


MANITOBA.  44th  VICTORIA,  1881. 

\ 

3rd  Session — 4th  Legislature. 

Petition  of  Mayor  and  Council  of  Winnipeg  to  His  Excellency  the  Governor  General. 

His  Excellency  the  Right  H  )nourab!e  Sir  John  Douglas  Sutherland  Campbell, 
Marquis  of  Lome,  Knight  of  the  Most  Ancient  and  Most  Noble  Order  of  the 
Thistle,  Knight  Grand  Cross  of  the  Mo-;t  Distinguished  Order  of  Sr.  Michael  and 
St'.  G  orge,  Governor  General  of  Canada,  and  Vice- Admiral  of  the  same,  itc,  itc, 
cfec,  in  Council. 

The  memorial  of  the  mayor  and  council  of  the  city  of  Winnipeg  respectfully 
sheweth  : 

Your  memorialists  have  heard  with  regret  the  i-umours  that  efforts  are  being  made 
by  sora'e  interested  jimiIks  to  (>l)t:iiii  from  vdiii-  E\iclli'iic\  tli  '  ilisallowance  of  ttie  Act 
of  the  legislature  uf  ^latiiUiba  incorporating  the  W  iiiuipe^  South-eastern  Ilq.ilwfty 
Coiripg,ny^.  In  view  of  the  future  prospects  of  this  tountry  and  of  the  North-west,  a 
future  acknowledged  to  be  so  great  that  the  eye-  of  the  world  are  now  directed  hither- 
ward,  every  possible  facility  for  ingress  and  egress  to  and  from  our  country  is  greatly 
to  be  desired,  and  any  act  nf  your  l^xrcllcni'v's  ^MvetiiiiKMit  tending  to  limit  or_ check 
such  facilities  would  dcliv  the  rapid  cle\  (lopiiieni  of  uiir  resources^  would  interfere  in 
a  serious  measure  with  the  settlement  of  our  fertile  plains,  and  would  thus  be  damaging 
not  only  to  our  city  and  province,  but  to  the  whole  Dominion.  Your  memorialists 
therefore  cannot  believe  that  the  best  interests  of  this  city  and  province  will  be  sacri- 
ficed  to  benefit  any  one  corporation  or  company^be^theywhom  they  may. 

Believing,  as  your  memorialists  do,  that  the  Act  incorporating  the  Winnipeg 
South-eastern  Railway  Company  is  strictly  within  the  jurisdiction  of  the  legislature  of 
our  province,  we  would  most  respectfully  and  earnestly  urge  upon  your  Excellency  and 
council  that  the  said  Act  be  not  disallowed  in  the  true  interests  of  our  city,  of  this 
province,  of  the  great  North-west  and  of  the  Dominion  at  large. 

And  your  memorialists,  as  in  duty  bound,  will  ever  pray,  (fee,  &c. 

Dated  at  Winnipeg,  in  the  province  of  Manitoba,  this  sixteenth  day  of  November. 

E.  G.  CONKLIN, 

Mayor. 
A.  M.  BROWN, 

City  Clerk. 

Report  of  the  Hon.  the  Minister  of  Railways  and  Canals. 

Department  of  Railways  and  Canals,  Ottawa,  2nd  November.  1881. 

The  undersigned  has  the  honour  to  represent  that  at  the  last  session  of  the  legis- 
lature of  the  province  of  Manitoba,  the  following  Railway  Acts  wei:fi.j;tasaed  : — 


,^ 


c?<" 
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1.  Cap. 
Compaiiy." 

2.  Cap. 

3.  Cap. 
.Co.ni  pan  y," 


37, 

38. 
39. 


An   Act   to   incorporate 


Railway 


"  An  Act  to  incorporate  the  Manitoba  Tramway  C_Qinpany." 

"  An  Act  to  incorporate  the   Emerson~an3^  Nortk-western   Railway 


That  by  a  letter  dated  the  18th  ultimo,  the  Canadian  Pacific  Railway  Company 

have  pointed  out  the  effects   which   the   construction  of  these  several  lines  will  have 

upon   the   traffic  which   would  legitimately  appertain  to  their  road  ;  calling  attention 

to  the  fact  that  one  of  the  most   essential  of  the  conditions  upon  which  the  work  was 

undertaken ;    and   more  particularly   the  eastern   division  of  it,    extending   from   the 

I' Thunder  Bay  Branch  to  Callander  Station   was,    that  no  diversion  of  the  traffic  which 

I  the  company    might  reasonably  be   expected   to  carry  over  that  division,   would  be 

j    permitted  by  the  construction  of  railways   tending  to   tap  the  traffic  of  Manitoba  and 

••  the  North-west. 

That  the  chief  engineer  has  thereupon  reported  that  all   these  several   charters 

conferred  by  the  Act   above  cited,   empower  the   respective  companies  to  run  to  the 

boundary   between  the  province  of  Manitoba  and  the  state  of  Minnesota,  a  privilege 

which   undoubtedly  conflicts  with   the  spirit  of  the   Canadian   Pacific  Railway    Act, 

^      section  15,  of  which  reads  as  follows  : — 

y\  "  For  twenty  years  from  the  date  hereof,   no  line  of  railway  shall  be  authorized 

J\  yby  the  Dominion  Parliament  to  be  constructed  south  of  the  Canadian  Pacific  Railway, 
^j/    from  any  point  at  or  near  the  Canadian    Pacific   Railway,  except  such  line  as  shall  run 
J  south-west  or  the  westward  of  south-west,  nor  to  within  fifteen  miles  of  latitude  49." 

The  section  being  apparently  placed  in  the  agreement  with  the  company,  upon 
the  consideration  that  it  is  most  desirable,  and  altogether  in  the  public  interest,  that 
the  heavy  traffic  to  be  expected  from  the  great  North-west  should  pass  directly  to 
the  sea-board,  or  to  Eastern  Canada  by  the  national  route,  and  over  the  Canadian 
system  of  railways,  and  that  no  facilities  should  be  given  which  would  tend  to  divert 
this  traffic  directly  out  of  our  own  country,  to  find  its  way  eastward  by  American 
railways. 

The  engineer  reports  that  if  the  Acts  of  incorporation  referred  to  are  allowed  to 
become  law,  they  will  not  only  very  much  injure  the  carrying  trade  of  Canada,  but 
will  in  every  way  facilitate  the  passing  of  the  traffic  in  question  directly  into  the 
United  States,  and  its  transportation  eastward  over  American  roads. 

In  addition,  the  undersigned  desires  to  state  that  during  the  session  of  1880,  when 
the  government  were  carrying  on  the  railways  as  a  government  wotk,  he  was  authori- 
zed by  the  government,  after  the  fullest  discussion  of  this  question  in  all  its  bearings, 
to  state  to  the  committee  of  the  House  of  Commons  on  Railways  and  Canals,  that  the 
government  could  not  assent  to  the  incorporation  of  any  line  running  to  the  American 
frontier  in  an  easterly  direction,  it  being  considered  essential  to  the  interests  of  the 
Dominion  that  the  traffic  of  the  North-west  should,  as  far  as  possible,  be  retained  on 
the  Canadian  Pacific  Railway. 

That  the  policy  of  the  government  met   with  apparent  approval  from  all  parties, 

•  and  the  a})plication  made  for  a  charter  for  the  Emerson  and  Turtle  Mountain  Railway 

Company  was  refused.  '~~  *'"'    ^ — 

That  while  such  was  the  view  taken  in  1880,  the  importance  of  this  policy  became 

J      doubly    manifest   in    1881,    when  arrangements  were  completed  for  the  construction  of 

V   through  lines  running  to  the  north  of  Lake  Superior,  and  the  same  policy  was  adhered 

'    to  last  session. 

For  the  rea<'ons  above  stated  he  is  of  opinion  that  the  interests  of  Canada  would  be 

imperilled  by  the  construction  of  the  proposed  lines  of  rail  communication,  and  submits 

that  the  Minister  of  Justice  should  be   invited  to  report   whether  his  Excellency  the 

^       Governor  General   should   not  be  advised  to  disallow  the  Acts  of  the  legislature  of  the 

j,^   t^        province  of  Manitoba,  referred  to,  viz.  : — 

j^\t  y  1-  -A-^'t  44  Vic,  cap.  37,  intituled  :  "  An  Act  to  incorporate  the  Winnipeg  South- 

er  ^  eastern  Railway  Company." 
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2.  Act  44  Vic,  cap.  38,  intituled  :  "An  Act  to  incorporate  the  Manitoba  Tramway 
Company." 

3.  Act  44  Vic,  cap.  39,  intituled  :  **  An  Act  to  incorporate  the  Emerson  and  North- 
Western  Railway  Company." 

Respectfully  submitted. 

CHARLES  TUPPER, 
Minister  of  Railways  and  Canals. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved   by  His  Excellency  the  Governor 
General  in  Council  on  the  12th  January,  1882. 

Department  of  Justice,  Ottawa,  4th  January,  1882. 
To  His  Excellency  the  Administrator  in  Council : 

The  undersigned  has  the  honour  to  report  that  at  the  last  session  of  the  legislature 
of  Manitoba  the  following  Act  (among  others)  was  passed  and  assented  to  by  the 
Lieutenant-Governor,  on  the  25th  day  of  May,  1881,  viz.,  cap.  37,  "An  Act  to  incorpo- 
rate the  Winnipeg  South-e^igtem^  Bail  way  Company-" 

The  tine  tobe  built  by  the  company  is  thus  defined  by  the  third  section  of  their 
charter : 

"  3.  The  said  company  and  their  servants  and  agents  shall  have  full  power  and 
authority  to  lay  out  and  construct,  make,  finish  and  operate  a  railway  with  single  or 
double  track  and  an  electric  telegraph  along  the  same,  such  railway  to  commence  from  jl 

a  point  at  or  near  the  city  of  Winnipeg,   thence  running  in  a  south-easterly  direction  to  /"-"^^J^w^ 
the    boundary    line    between    the    province    of    Manitoba  and  the   state   of  Minnesota  ^^'^^ 
aforesaid  ;  and   the   company  shall  have  power  and  authority  to  construct  the  different 
sections  of  the  said  railway  in  such  order  as  they  shall  see  fit,  keeping  in  view  the  gene- 
ral direction  as  herein  provided." 

In  the  contract  dated  21st  October,  1880,  between  the  government  of  Canada  and 
the  Canadian  Pacific  Railway,  which  was  approved  and  ratified  by  the  Act  of  the 
Parliament  of  Canada  assented  to  on  the  fifteenth  day  of  February,  1881,  the  following 
clause  is  contained  ; 

"  (15.)  For  twenty  years  from  the  date  hereof,  no  line  of  railway  shall  be  authori- 
zed by  the  Dominion  Parliament  to  be  constructed  south  of  the  Canadian  Pacific  Rail- 
way, from  any  point  at  or  near  the  Canadian  Pacific  Railway,  except  such  line  as  shall 
run  south-west  or  to  the  westward  of  south-west ;  nor  to  within  fifteen  miles  of  latitude 
49,  and  on  the  establishment  of  any  new  province  in  the  North-west  Territories, 
provision  shall  be  made  for  continuing  such  prohibition  after  such  establishment,  until 
the  expiration  of  the  said  period." 

In  the  Act  of  the  Parliament  of  Canada  44  Vic,  (1881  j,  cap.  14,  intituled  :  "  An*]     k  .    ^ 
Act  to  provide  for  the  extension  of  the  boundaries  of  the  Province  of  Manitoba,"  it  is,  by  '  ^^i.'^*^ 


^  »^ 


subsection  2,  provided  as  follows  : — "  The  said  increased  limit  and  territory  thereby 
added  to  the  province  of  Manitoba  shall  be  subject  to  all  such  provisions  as  may  have 
been,  or  shall  hereafter  be  enacted  respecting  the  Canadian  Pacific  Railway  and  the 
lands  to  be  granted  in  aid  tlierenf."  ^       ^  fj-\    * 

Under  the  powers   conferred  upon  the  South-eastern  Railway  Company,  their  line    ^\^^^ 
might  be  built  so  as  to  run  to  the  boundary  line,  through  part  of  the  territory  added  to    ^^  \^ 
the  province  by  the  Act  last  above  mentioned.  ^..^ 

The  undersigned  begs  to  call  attention  to  the  order  of  his  Excellency  in  Council 
of  the  18th  April,  1879,  a  copy  of  which  was  transmitted  to  the  government  of 
Manitoba  on  the  23rd  of  that  month,  and  receipt  of  which  was  acknowledged  by  the 
Lieutenant-Governor  on  the  2nd  of  May  following ;  in  that  order  the  following 
language  occurs,  viz.  : 

"That  as  respects  the  railway  policy  tobe  pursued  in  that  province,  it  has  been 
decided    that    the    line    of  the  Canadian  Pacific   Railway  shall  pass  south  of  Lake 
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Manitoba,  and  in  accordance  with  the  suggestion  of  Messrs.  Norquay  and  Royal,  the 
government  will  oppose  the  granting  of  a  charter  for  the  present  session  at  least,  for 
any  railway  in  Manitoba  other  than  the  one  recommended  by  them  irom  Winnipeg 
south-westerly  towards  Rock  Lake.  The  government  think  it  very  desirable  that  all 
railway  legislation  shall  originate  here,  and  that  no  charter  for  a  line  exclusively  with- 
in the  province  of  Manitoba  should  be  granted  by  its  legislature,  without  the  Dominion 
government  first  assenting  thereto." 

The  undersigned  is  personally  aware  from  the  interview  with  Messrs.  Norquay  and 
Royal  upon  the  subject,  that  these  gentlemen  (then  members  of  the  Manitoba  govern- 
ment, Norquay  being  then,  as  now,  premier),  on  behalf  of  their  government  agreed  to 
the  policy  of  this  government  as  indicated  by  the  above  extract  from  the  Order  in 
Council  of  18th  April,  1879.  At  no  time  since  has  the  government  of  Manitoba,  so 
far  as  the  undersigned  is  aware,  intimated  that  the  assent  of  Messrs.  Norquay  and 
Royal  above  referred  to,  was  not  binding  upon  them. 

The  undersigned  also  <^alls  attention  to  the  provisions  of  subsection  10  of  section 
92  of  the  British  North  America  Act  under  which  the  legislatures  of  the  provinces 
derive  their  legislative  authority,  which  is  as  follows  : — "Local  works  and  undertakings 
other  than  those  such  as  are  of  the  following  classes  :  (a)  Lines  of  steam  or  other  ships, 
railways,  canals,  telegraphs  and  other  works  and  undertakings  connecting  the  province 
with  any  other  or  others  of  the  provinces,  or  extending  beyond  the  limits  of  the  province. 
(b)  Lines  of  steamships  between  the  province  and  any  British  or  foreign  country,  (c) 
Such  works  as  although  wholly  situate  within  the  province,  are  before  or  after  their 
execution  declared  by  the  Parliament  of  Canada  to  be  for  the  general  advantage  of  two 
or  more  of  the  provinces." 

It  is  not  necessary  to  express  any  decided  opinion  with  respect  the  authority 
vested  in  the  provincial  legislatures  by  this  clause  but  the  undersigned  thinks  it 
proper  to  call  attention  to  the  doubt  which  exists  as  to  the  power  of  a  provincial 
le;?islature  to  authorize  the  construction  of  a  railway,  the  manifest  intention  of  which 
is  to  connect  the  province  with  the  United  States,  and  practically  to  extend  beyond  the 
limits  of  the  province. 

The  undersigned  begs  to  refer  to  the  report  of  the  Minister  of  Railways  and 
Canals,  dated  the  2nd  November  last,  and  in  view  of  all  the  foregoing  facts,  and 
because  the  Act  now  under  consideration  conflicts  with  the  settled  policy  of  the 
Dominion,  as  evidenced  by  the  clause  in  the  contract  with  the  Canadian  Pacific  Rail- 
way Company  above  set  out,  which  was  ratified  and  adopted  by  Parliament,  the  under- 
signed recommends  that  the  Act  passed  by  the  legislature  of  Manitoba  in  the  year 
1881,  and  intituled  :  "  An  Act  to  incorporate  the  Winnipeg  South-eastern  Railway 
Company,"  be  disallowed. 

~^  A.  CAMPBELL, 

.  Minister  of  Justice. 

Order  in  Cotmcil  disallmving  the  Act  above  mentioned,  2>ublished  in  the  "  Canada, 
Gazette,"  on  the  11th  day  qf  January,  1882,  Vol.  XV.,  No.  29,  page  977. 


u^ 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the   Governor 
General  in  Council,  on  the  Srd  November,  1882. 

Department  of  Justice,  Ottawa,  31st  October,  1882. 
2'o  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report : — 

That  the  contract,  dated  21st  October,  1880,  made  betM-een  the  government  of 
Canada  and  the  Canadian   Pacific   Railway  Company,  contained   the  following  clause- 

"  15.  For  twenty  years  from  the  date  hereof,  no  line  of  railway  shall  be  authorized 
by  the  Dominion  Parliament  to  be  constructed  south  of  the  Canadian  Pacific  Railway 
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from  any  point  at  or  near  the  Canadian  Pacific  Railway,  except  such  line  as  shall  run 
south-west  or  to  the  westward  of  south-west,  nor  to  within  15  miles  of  latitude  49,  and 
in  the  establishment  of  any  new  province  in  the  North-west  Territories,  provision  shall 
be  made  for  continuing  such  prohibition  after  such  establishment,  until  the  expiration  of 
the  said  period." 

This  contract  was  approved  and  ratified  by  Parliament,  by  an  Act  assented  to  on 
the  loth  day  of  February,  1881,  and  the  action  of  the  government  in  regard  to  the 
direction  and  limits  of  railway  construction  in  the  Territories  of  the  Dominion  became 
part  of  the  legislation  of  Parliament,  and  of  the  settled  policy  of  the  country. 

By  an  Act  of  Parliament,  44  Vic,  chap.  14,  intituled  :  "An  Act  to  provide  for 
the  extension  of  the  boundaries  of  the  province  of  Manitoba,"  and  by  an  Act  of  the 
Legislature  of  Manitoba,  44  Vic,  chap.  1,  intituled  :  "An  Act  for  the  extension  of  the 
boundaries  of  the  province  of  Manitoba,"  it  is  pi'ovided  as  follows  : — 

"  (1.)  The  said  increased  limit  and  territory  thereby  added  to  the  province  of 
Manitoba,  shall  be  subject  to  all  such  provisions  as  may  have  been  or  shall  hereafter 
be  enacted  respecting  the  Canadian  Pacific  Railway,  and  the  lands  to  be  granted  in  aid 
thereof." 

The  policy  of  the  government,  thus  confirmed  by  Parliament,  and  acquiesced  in  by 
legislation  in  the  province  of  Manitoba,  is  intended  to  prevent  the  diversion  of 
the  traffic  of  the  North- West  Territories  to  the  railway  system  of  the  United  States, 
and  to  endeavor  by  all  means  possible  to  secure  it  to  Canadian  railways. 

Two  Acts  in  addition  to  one  already  disallowed  were  passed  by  the  legislature  of 
Manitoba,  in  the  session  of  1881,  and  one  in  the  session  of  1882,  which  are  in  conflict 
with  the  settled  policy  above  referred  to. 

By  44  Vic,  chap.  38  (1881),  Manitoba,  intituled:  "An  Act  to  incorporate  the 
Manitoba  Trapaa^ay  _  Company,"  power  is  given  to  the  corporators  to  construct  and 
operate  cheap  iron  or  woodentramwaj's  along  all  or  any  of  the  public  highways  of  the 
province,  having  first  secured  the  consent  of  the  municipality,  within  which  the  said 
public  highway  is  situate. 

By  section  15,  subsection  4,  power  is  given  to  make,  complete,  alter  and  keep  in 
repair,  the  tramway,  with  one  or  more  sets  of  rails  or  tracks,  to  be  worked  by  the  force 
and  power  of  steam,  or  of  the  atmosphere,  or  of  animals,  or  by  mechanical  power,  or  by 
any  combination  of  them,  the  corporators  having  substantially  the  power  to  build  and 
operate  a  railway. 

By  44  Vic,  (1881),  chap.  30,  Manitoba,  intituled:  "An  Act  to  incorporate  the 
Emersoji  and  North-v estern  Railway  Company,"  the  corpoiators  are  empowered  to 
construct  a  railway''f['Sl5''«rporn^^  of  the  Red    River,  opposite  the  town 

of  Emerson,  in  the  province  of  Manitoba,  to  Mountain  City  or  Nelsonville,  in  the  said 
province,  and  thence  north-west  to  a  point  on  the  western  boundary  of  the  said  pro- 
vince, and  also  a  branch  line  from  Mountain  City  or  Nelsonville,  aforesaid,  to  the  said 
boundary. 

Emerson  is  situated  directly  on  or  very  near  to  the  boundary'  of  the  United  States, 
and  Mountain  City  is  situated  within  fifteen  miles  of  the  49th  parallel  of  latitude. 
This  company,  by  its  charter,  could  not  only  construct  a  line — crossing  the  Canadian 
Pacific  Railway  and  running  from  it  in  a  south-easterly  direction  to  a  point  practically 
on  the  boundary,  between  Manitoba  and  the  United  States,  but  could  also  constiuct  a 
line  west  from  Mountain  City,  and  wholly  within  fifteen  miles  of  the  49th  parallel. 

By  45  Vic,  chap.  30,  Manitoba,  intituled  :  "  An  Act  to  encourage  the  ^building  ^f 
Railways  in  Manitoba^"  power  is  given  within  the  legislative^authonty  oTthe  province, 
for  the  incorporation,  by  letters  patent,  of  any  number  of  persons,  not  less  than  five,  for 
the  purpose  of  constructing,  maintaining  and  operating  railways  for  public  use  in  the 
conveyance  of  persons  and  property  in  the  province  of  Manitoba. 

The  Act  last  mentioned  was  passed  subsequent  to  the  extension  of  the  limits  of 
Manitoba,  but  no  provision  is  made  in  the  Act  to  give  effect  to  the  terms  and  conditions 
upon  which  the  boundaries  of  that  province  were  enlarged,  that  is,  there  is  nothing  in 
I  it  to  prevent  the  corporators  from  exercising  their  powers  within  the  added  territory. 
\      This  Act  is,  therefore,  not  only  open -to  the  objections  pointed  out  in  regard  to  the  two 
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Acts  passed  during  the  session  of  1881,  but  is  capable  of  being  used  to  contravene  the 

terms  in  regard  to  the  Canadian  Pacific  Railway,  upon  which  the  boundaries  of  the 

province  of  Manitoba  were  enlarged. 
r^       In  order  that  the  Act  should  conform  to  the  legislation  of  Parliament  in  regard  to 
I    the  Canadian  Pacific  Railway,  provision  should  have  been  made  that  no  company  there- 
\   by  incorporated  should  be  authorized  to  construct  a  line  of  railway  south   of  the  Cana- 
1  dian  Pacific  Railway,  from  any  point  at  or  near  that  railway,  unless  the  line  ran  south 

west,  or  to  the    westward  of  south-west,   and  terminated  at  a  point  distant  at  least 


AiwWx  -^  '"^ 


I     ^ 

Ififteen  miles  from  the  49th  parallel  of  latitude.       '^avwv.  <-  -j^^  i^JJ^^^i^  \^yj^tM^,jtj^  »/  /VU-»v 

The  undersigned,  for  the  reasons  above  stated,  humbly  recommends  that  the  said 
Acts,  namely :  44th  Vic,  (1881),  chap.  38,  "An  Act  to  Incorporate  the  Manitoba 
Tramway  Company,"  44th  Vic,  (1881),  chap.  39,  "An  Act  to  incorporate  the  Emerson 
and  North-western  Railway  Company,"  45th  Vic.  (1882),  chap.  30,  "An  Act  to 
encourage  the  building  of  Railways  in  Manitoba,"  be  disallowed. 

A.  CAMPBELL, 

Minister  of  Justice. 

Order   in    Council   disallowing   the   Acts  above   mentioned,    published  in  the  Canada 
Gazette  on  the  ^-d  day  of  November,  1882.    Vol.  XVI,  No.  18,  page  744. 

Report  of  the  Honourable   the    Minister    of  Justice,   approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  6th  March,  1883. 

Department  of  Justice,  Ottawa,  31st  January,  1883. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  had  under  consideration  the  Act  sof  the  legislature  of  the 
province  of  Manitoba,  passed  in  the  year  1881,  begs  leave  to  report  as  follows  : — 

Chap.  37.  "An  Act  to  incorporate  the  Winnjpe£^_Soutli-ea^tern  Railway_^^ 
pailX"  "^'^^  disallowed  by  Order  in  Council  of  the"  1 2th  Jan'uaryTTS^T'and  cliap^38, 
intituled  :  "  An  Act  to  incorporate  the  Manitoba  Tramway  Company,"  and  chap.  39, 
intituled  :  "  An  Act  to  incorporate  the  Jl^m^son  ancTl^orth-westein  Railway  Qom- 
panj,"  were  disallowed  by  Order  in  Council  of  the  3rd  November,  188.2. 

Chap.  2.  "  An  Act  to  bring  into  force  and  operation  the  Consolidated  Statutes  of 
Manitoba." 

Chap.  7.   "An  Act  to  protect  Guide  Posts  along  certain  roads  in  this  province." 

Chap.  16.   "An  Act  respecting  the  Equity  side  of  the  Court  of  Queen's  Bench." 

Chap.  28.  "  An  Act  for  dividing  the  province  of  Manitoba  into  judicial  districts 
and  establishing  courts  therein." 

Chap.  33.  "  An  Act  to  incorporate  the  Southern  Manitoba  Loan  Company,"  and 
chap.  34,  for  the  incorporation  of  the  Winnipeg  Suspension  Bridge  Company,  are 
reserved  for  a  separate  report. 

In  regard  to  the  remaining  Acts  of  the  session,  the  chapters  of  w^iich  are  herein- 
after enuMierated,  the  undersigned  reconnnends  that  they  be  left  to  their  operation,  viz., 
chapters  1,  3,  4  to  ('.,  8  to  1."),  17  to  32,  3."),  30,  40  to  42. 

A.  CAMPBELL, 

Minister  of  Justice. 


R> port  (f  the   Hon.   thr   Minisl^r  of  Justice,   approved  by    His  Excellency  the  Governor 
(jinmil  ii,  Coiiiiri/  on  thfi  6th  March,  188o. 

Dkpaktmknt  ok  Justkk,  Ottawa,  31st  January,  1883. 
To  His  E.rcellfucy  tl,r  Civriior  (;,,,,  vol  \n  Council : 

The  undersigned  begs  leav.-  t<.  report  upon    certain  Acts  passed  by    the  legislature 
of  the  province  of  Manitoba  in  the  session  of  1881,  reserved  for  a  separate  report :— 
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(1.)  By  chapter  2.  the  Consolidated  Statutes  of  Manitoba  are  brought  into  force 
and  operation. 

On  referring  to  reports  on  the  statutes  included  in  this  volume,  it  will  be  dis- 
covered that  many  provisions  which  were  objected  to  have  been  re-enacted. 

The  following  instances  are  given  : — 

(a)  34.  Vic,  chap.  9,  sec.  2,  giving  the  police  magistrates  all  the  powers  possessed 
by  two  or  more  J.  P.'s,  is  re-enacted  by  chapter  7,  sec.  17,  Con.  Stats.;  should  be  limited 
to  matters  within  authority  of  the  legislature. 

{b)  37  Vic,  1873,  chap.  43,  sec.  2,  subsec  1.  The  word  "parliamentary"  is 
objected  to,  and  also  the  provisions  about  jurors  on  criminal  trials.  Re-enacted  by 
chap.  55,  sec.  1,  subsec.  1,  Con.  Stats.  (The  whole  Act  is  objectionable  as  legislation  in 
regard  to  aliens.) 

(«)  Chap.  18,  sec.  53,  constitutes  certain  offences  misdemeanours. 
Act  repealed,  but  this  section  re-enacted  by  chap.  60,  Con.  Stats.,  Sec.  50. 

(d)  38  Vic,  1874,  chap.  15.  Repeal  was  advised,  as  it  might  conflict  with  31  Vic, 
chap.  48  (Canada),  under  which  foreign  insurance  companies  have  been  licensed  to  do 
business  in  any  part  of  Canada.  Re  enacted  by  chap.  30  (sec.  2),  Con.  Stats.,  Manitoba. 
(It  is  objectionable  a'so  in  requiring  license  from  companies  incorporated  by  Parliament.) 

"  The  Election  Art."  (e)  Chap.  3,  Con.  Stats.,  amends  the  word  "  parliamentary," 
but  sees.  32,  185,  205,  206  and  235  objected  to,  as  trenching  on  criminal  law,  appear  to  be 
re-enacted  by  chap.  3  of  the  Con.  Stats. 

Administration  of  Justice.  (/)  Chap.  5.  It  was  thought  that  sees.  58  to  60 
should  be  repealed,  but  they  are  re-enacted  by  chap.  37,  Con.  Stats.,  sees.  95,  96  and  97. 

Qualifications  of  J.  F's.  {g)  Chap.  9,  sec.  16,  deals  with  perjury.  Re-enacted  by 
chap.  7,  Con.  Stat^.,  sec.  32. 

Building  Societies,  (h)  Chap.  21.  The  provisions  respecting  interest,  insolvency 
and  criminal  acts  were  objected  to,  but  appear  to  be  re-enacted  by  chap.  9  of  the  Con. 
Stats.,  excepting  section  18,  repealed. 

(i)  Chap.  22.  The  power  of  the  Lieutenant-Governor  to  remove  an  insane  criminal 
from  gaol  to  an  asylum  was  objected  to,  but  is  re-enacted  by  Con.  Stats.,  chap.  58,  sec 
26. 

(j)  Chap.  35.  To  amend  the  Registry  Act.  Section  1  objected  to  as  interfering 
with  the  devolution  of  the  title  of  lands  before  the  issue  of  patents,  is  re-enacted  by 
chap.  60,  sec.  40,  Con.  Stats. 

Jurors  and  Juries,  (k)  39  Vic,  1876,  chap.  3.  It  was  thought  that  the  provi- 
sions as  to  the  selection  of  French  and  English  speaking  jurors  would  require  confirma- 
tory legislation  by  Canada,  but  no  suggestion  was  made.  This  Act  is  chap.  36  of  the 
Con.  Stats. 

Fire  Commissioners.  (!)  Chap.  5,  sec.  9,  objected  to  as  trenching  on  criminal  law, 
but  re-enacted  by  chap.  7,  Consolidated  Statutes,  sec.  94. 

(w)  Chap.  8.   Incorporation  of  Mutual  Fire  Insurance  Companies. 

Sections  70,  71,  and  72  were  objected  to,  but  are  re-enacted.  (See  chap.  9,  Con- 
solidated Statutes,  sees.  70,  71,  and  72.) 

Respecting  Public  Works,  (n)  Chap.  9,  sec.  31,  objected  to  as  a  possible  inter- 
ference with  Dominion  authority.  Re-enacted  by  chap.  11,  sec  31,  Consolidated 
Statutes. 

(o)  40  Vic,  1887,  chap.  30.  Cemeteries — Section  23  deals  with  malicious  injuries 
to  property.      Re-enacted  by  chap.  9,  sec.  92,  Consolidated  Statutes. 

2.  Chap.  7,  intituled  :  "An  Act  to  protect  Guide  Posts  along  certain  roads  in  this 
Province,"  trenches  upon  the  subject  of  criminal  law.  (See  32  and  33  Vic,  chap.  22, 
subsecs.  59  and  60) 

3.  Chap.  16,  intituled  :  "  An  Act  respecting  the  Equity  side  of  the  Court  of  Queen's 
Bench,"  makes  provision  for  the  appointment  of  an  officer  to  be  called  the  referee  in 
chambers,  and  the  Queen's  Bench  is  authorized  to  make  rules  conferring  on  him  large 
powers  ordinarily  exercised  by  a  judge.  The  power  of  the  legislature  to  give  to  an 
officer  of  the  court  judicial  powers  is  extremely  doubtful. 
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4.  Sees.  73,  75  and  77,  of  chap.  28,  intituled :  "  An  Act  for  dividing  the  province 
of  Manitoba  into  judicial  districts  and  establishing  Courts  therein,"  deal  with  the 
empanelling  of  juries  in  criminal  cases,  and  are  nor,  it  is  submitted,  withiij  the  author- 
ity of  the  Legislature. 

5.  Sees.  2  and  15,  of  chap.  33.  intituled  :  "  An  Act  to  incorporate  the  Southern 
Manitoba  Loan  Company,"  deal  with  the  subject  of  interest. 

6.  By  chap.  34,  intituled  :  "  For  the  incorporation  of  the  Winnipeg  Suspension 
Bridge  Company,"  a  company  is  incorporated  with  power  to  build  a  bridge  over  the 
Assiniboine  River,  between  Winnipeg  and  St.  Boniface  West.  Section  14  provides  that 
the  bridge  shall  not  be  commenced  until  the  plans  and  site  are  approved  by  the 
Governor  General  in  Council. 

This  is  entirely  in  accordance  with  the  Act  of  Parliament  since  passed,  45  Vic, 
chap.  37,  and  the  Act  can  be  left  to  its  operation. 

The  other  Acts  mentioned  in  this  report,  although  objectionable  in  the  particulars 
pointed  out,  do  not,  in  the  opinion  of  the  undersigned,  call  for  the  exercise  of  the 
power  of  disallowance.  They  may,  without  injury  to  the  public  interests,  be  left  for 
the  consideration  of  the  courts.  He  therefore,  recommends  that  they  be  left  to  their 
operation  ;  and,  further,  that  in  case  these  observations  are  approved,  they  be  com- 
municated to  the  Lieutenant-Governor  of  the  province,  for  the  information  of  his 
government,  and  for  such  action  as  they  may  think  proper. 


A.  CAMPBELL, 

Minister  of  Justice. 


45  VICTORIA,  1882.  833 


MANITOBA,  45th  VICTORIA,  1882. 

4th  Session — 4th  Legislature. 

Report  of  the  Hon.  the  Minister  of  Jttstice,  approved  by  His  Excellency   the   Governor 
General  in  Council,  on  the  6th  March,  1883. 

Department  o*'  Justice,  Ottawa,  14th  February,  1883. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned,  having  had  under  consideration  the  petition  of  certain  members 
of  the  Association  of  Provincial  Land  Surveyors  in  the  province  of  Manitoba  praying 
for  the  disallowance  of  the  second  clause  of  the  lifth  section  of  45  Victoria  chaptei  54, 
intituled  :  "An  Act  to  amend  44  Victoria,  cap.  29,  intituled  :  'An  Act  respecting  the 
profession  of  Land  Surveyors  in  the  Province  of  Manitoba  ;'"  and  the  com  iiunication 
of  the  president  of  the  Provincial  Land  Surveyoi-s'  Association  of  that  province  to  your 
Excellency  on  the  same  subject,  dated  6th  September,  1882,  begs  leave  to  report  : — 

By  44  Victoria,  cap.  39,  being  "The  Land  Surveyors'  Act,  1881."  certain  persons 
holding  commissions  as  land  surveyors  were  constituted  an  association  of  land  sur- 
veyors. 

Among  other  things  provision  is  made  for  the  admission  of  articled  pupils,  after  a 
course  of  study,  and  an  examination  similar  to  that  prescribed  by  section  95  of  the 
"  Dominion  Lands  Act,  1879." 

It  is  material  in  this  connection  to  note  that  by  section  91  of  the  Act  last-mentioned 
it  is  provided  that  :  "Any  person  who,  subsequently  to  the  fourteenth  day  of  April, 
one  thousand  eight  hundred  and  seventy-two,  shall  liave  been  duly  qualified  by  certificate, 
diploma,  or  commission,  to  survey  lands  in  any  province  of  the  Dominion,  in  which,  in 
order  to  be  so  qualified,  a  course  of  study,  including  the  subjects  prescribed  by  section 
95,  is  required  by  the  law  of  such  province,  stall  he  entitled  to  obtain,  without  being 
subjected  to  any  examination,  other  than  as  regards  the  system  of  survey  of  Dominion 
lands,  a  commission  as  Dominion  land  surveyor  ;  provided  that  it  shall  rest  with  the 
board  of  examiners  to  decide  whether  the  qualifications  required  of  a  surveyor  of 
crown  lands  in  such  province,  are  sufliciently  similar  to  those  set  forth  in  ihe  said  sec- 
tion ninety-five  of  this  Act,  to  entitle  him,  under  the  foregoing  provisions,  to  such 
commission  ;  and  provides  further,  that  it  must  be  shown  that  such  province  has  recip- 
rocated he  privilege  hereby  granted,  by  granting  to  Dominion  land  surveyors,  on  their 
application,  and  without  subjecting  them  to  an  examination,  except  as  regards  a 
knowledge  of  the  survey  laws  of  such  province,  diplomas,  certificates,  or  commissions, 
as  the  case  may  be,  as  surveyors  of  lands  within  such  province. 

"  Land  surveyors  holding  diplomas,  certificates,  or  commissions,  for  provinces  of  the 
Dominion,  in  which  the  qualifications  required  by  law  for  surveyors  are  not  similar  to 
those  prescribed  by  this  Act,  must  undergo  examination  by  the  board,  and  satisfactorily 
pass  the  same  in  order  to  obtain  commissions  as  Dominion  land  surveyors." 

By  45  Vic,  cap.  54,  sec.  5,  subsec.  2,  the  clause  to  which  the  petitioners  take 
objection,  those  land  surveyors  who,  previously  to  the  transfer  to  Canada,  were  di  ly 
authorized  by  the  Council  of  Assiniboia,  and  those  apprentices  who  had  served  their 
full  term  of  three  years  with  a  regularly  authorized  surveyor  from  any  of  the  provinces 
of  the  Dominion,  previous  to  the  pnssing  of  any  Act  of  the  legislature  of  Mani'oba 
respecting  surveys  and  surveyors,  shall,  on  application  to  the  secretary  of  the  association, 
and  on  proof  of  the  above  facts,  and  payment  of  the  fee  required  by  the  rules  of  the 
association,  be  entitled  to  a  commission  to  practise  as  a  prov  ncial  land  surveyor  in 
Manitoba. 
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The  petitioners  claim  that  this  clause,  not  being  in  the  bill  as  it  was  drafted  and 
accepted  by  the  government  of  Manitoba,  was  inserted  during  its  passage  through  the 
assembly,  without  the  committee  of  the  associatioa  being  consulted,  and  against  their 
views. 

They  allege  that  should  the  said  clause  become  law,  it  would  have  the  effect  of 
lowering  the  standard  of  the  said  profession,  by  allowing  ignorant  and  unqualified  persons 
to  become  members  of  the  said  association,  and  to  practice  as  provincial  land  surveyors, 
thereby  causing  great  injury  and  inconvenience  to  the  public,  and  would  have  the  effect 
of  defeating  the  object  for  which  the  said  association  was  formed,  and  would  further,  in 
all  probability,  prevent  reciprocal  action  on  the  part  of  the  Dominion  board,  they 
requiring  similar  qualifications  for  themselves  from  members  of  another  association. 

"All  land  surveyors  duly  authorized  by  the  Council  of  Assiniboia,  previous  to  the 
transfer  of  this  country  to  Canada,  have  been  and  are  admitted  members  of  the  said 
association." 

Taking  the  case  as  stated,  the  undersigned  is  of  opinion  that  no  sufficient  reason 
has  been  shown  for  the  disallowance  of  the  Act.  The  clause  of  itself  cannot,  of  course, 
be  disallowed. 

The  objections  urged  are  for  the  legislature,  it  having  power  to  pash  the  Act  in 
question. 

To  that  body  the  petitioners  should  go  for  their  remedy. 

It  is  recommended  that  the  power  of  disallowance  be  not  exercised  in  regard  to 
this  Act,  and  also,  if  this  report  is  approved,  the  petitioners  be  informed  of  the  action 
taken. 

It  is  further  recommended  that  a  copy  of  the  petition  be  forwarded  to  the  Lieu- 
tenant-Governor of  Manitoba,  for  the  consideration  of  his  government,  and  for  such 
action  as  they  may  deem  proper. 


A.  CAMPBELL, 

Minister  of  Justice. 


Report   of  the   Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  26th  June,  1883. 

Department  of  Justice,  Ottawa,  18th  June,  1883. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  report  upon  the  statutes  passed  by  the  legis- 
lature of  the  province  of  Manitoba  in  the  year  1882  : — 

Chap.  30.  "  An  ActJ,o  encourage^the_builcl^^  Railway§_iri_Marntoba,"  was  con- 
sidered in  October  last,  aiuTby  Order  in  CouncifoTthe  3rd  day  of  Novembei\1882. 
waa_flisallawed.  '    '     ~ 

Chap.  'A.  "  An  Act  to  amend  44th  Vic,  chap.  29,  intituled :  '  An  Act  respecting 
the  profession  of  land  surveyors  in  the  Province  of  Manitoba,'  "  was  considered  in 
February  la.st  on  the  petition  of  certain  members  of  the  Association  of  Provincial  Land 
Surveyors  in  the  province  of  Alunitoha.  By  Order  in  Council,  bearing  date  the  6th  day 
of  March  last,  it  was  left  to  its  own  operation. 

The  remaining  chapters  of  the  Acts  of  that  session  are  as  follows  :— Chapters  1  to 
29,  31  to  5.3,  and  5."j. 

The  undersigned  n'coiimiends  that  the  said  Acts  be  left  to  their  operation,  but  in  so 
doing  deems  it  advisable  to  c-;ili  attention  to  certain  provisions  of  some  of  the   chapters. 

The  titles  to  chaps.  IC  and  L>[  are  the  same.  The  use  of  the  same  titles  to 
different  chapters  should  he  avoided. 

Ch^.  3").    "^\.n  Act  to  inrorporate  the  City  of  Brandon." 

Chap.  30.   "Charter  of  the  City  of  Winnipeg,    Manitoba,   consolidated   from   '  Th 
Act  of  incorporation  of  the  City  of  Winnipeg.'  " 
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Chapter  36  relates  to  the  charter  of  the  city  of  Winnipeg,  and  is  consolidated  from 
the  Act  of  incorporation  of  that  city  and  the  Acts  in  amendment  thereof. 

These  Acts,  chaps.  35  and  36,  are  much  alike  in  their  terms,  and,  with  one  or  two 
exceptions,  the  observations  in  regard  to  one  will  apply  to  the  other. 

The  3rd  subsection  of  the  8th  section  of  each  Act  makes  provision  for  trying  and 
punishing  a  person  who  assaults  or  beats  any  voter. 

This  is  an  offence  against  the  criminal  law,  and  the  sections  should  be  amended 
accordingly. 

The  61st  section  of  each  Act  imposes  a  penalty  of  $1,000  upon  the  city  clerk,  or 
other  person  wilfully  altering  or  falsifying  any  certified  voters'  list  or  copy  thereof. 

This  clause  trenches  upon  the  criminal  law  as  to  forgery,  and  should  be  amended 
so  as  to  refer  only  to  cases  where  the  alteration  is  not  wilful,  or  if  this  is  not  desired, 
should  be  repealed. 

By  the  78th  section  of  chapter  35,  it  is  provitled  that  debentures  shall  be  valid 
and  recoverable  to  the  full,  amount,  notwithstanding  their  negotiation  by  the  corporation 
at  a  rate  less  than  par,  or  at  a  rate  of  interest  greater  than  6  per  cent  per  annum. 

By  section  81  it  is  provided  that  in  case  of  default  being  made  in  payment  of  the 
taxes  of  any  person,  the  same  shall  bear  interest  at  the  rate  of  10  per  cent  per  annum 
until  paid,  and  arrears  of  taxes  shall  bear  interest  at  that  rate  until  paid. 

By  the  96th  section  the  council  is  given  power  to  redeem  any  lands  taken  in 
execution  and  sold  by  the  sheriff,  within  five  years  from  sale,  by  paying  the  purchaser 
of  the  lands  the  amount  paid  by  him,  together  with  the  interest  at  the  rate  of  8  per 
cent  per  annum. 

Similar  provisions  are  contained  in  the  78th,  81st  and  96th    sections  of  chapter  36. 

The  undersigned  has  before  had  occasion  to  express  the  opinion  that  where  local 
legislatures  enact  provisions  relating  to  interest,  it  is  advisable  that  this  be  so  done  as 
to  recognize  the  legislative  authority  of  Parliament  in  this  respect.  No  objection  is 
taken  to  the  legislature  giving  a  corporation  power  to  pay  any  legal  rate  of  interest 
that  may  be  agreed  upon,  or  any  fixed  rate  within  the  maximum  at  the  time  allowed  by 
law. 

These  sections  go  much  further,  the  81st  section  being  especially  open  to  objection. 

The  3rd  subsection  of  the  97th  section,  giving  the  city  council  power  to  make 
by-laws  for  providing  for  the  inspection  of  gas  meters,  and  the  3,  4,  5,  8,  10,  12,  16,  17 
and  21st  subsections  of  the  101st  section  giving  power  to  make  by  by-laws  on  matters 
touching,  more  or  less  closely,  the  subject  criminal  law,  are  also  open  to  objection. 

Similar  provisions  are  found  in  the  corresponding  sections  of  chapter  36. 

The  same  kind  of  legislation  is,  however,  to  be  found  in  similar  Acts  of  other 
provinces,  and  has  been  allowed  to  go  into  operation  without  doing  more  than  calling 
attention  to  them,  as  any  by-laws  made  under  these  provisions  will  probably  come  before 
the  courts  for  decision,  and  as  great  confusion  will  arise  if  the  Acts  be  disallowed,  the 
undersigned  thinks  it  better  that  they  be  left  to  their  operation,  and  to  the  judgments 
of  the  courts. 

By  chapter  35,  section  101,  subsection  2,  and  by  chapter  36,  section  101,  sub- 
section 2,  and  sections  105  and  106,  provisions  are  made  in  regard  to  the  sale  of 
intoxicating  liquors  in  excess  of  the  powers  of  the  legislature. 

Since  these  Acts  were  passed  the  decision  of  the  Privy  Council  in  Russell  vs.  The 
Queen  has  been  given,  and  Parliament  has  legislated  on  the  subject.  As,  however, 
these  provisions  were  enacted  anterior  to  the  action  taken  by  Parliament,  and  will 
become  inoperative  with  other  provincial  legislation  on  the  same  subject  whenever 
they  conflict  with  the  laws,  the  undersigned  is  not  compelled  to  recommend  the  dis- 
allowance of  these  Acts. 

If  these  observations  are  approved,  the  undersigned  recommends  that  the  sub- 
stance thereof  be  communicated  to  the  Lieutenant-Governor  of  Manitoba  for  the  con- 
sideration of  his  government,  and  for  such  action  as  they  think  advisable. 


A.  CAMPBELL, 

Minister  of  Justice. 
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MANITOBA,  4G-47  VICTORIA,  1883. 

1st  Skssion — 5th  Legislature, 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  18th  February,  ISSJ/.. 

Department  of  Justice,  Ottawa,  4th  February,  1884. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  having  had  under  consideration  the  Acts  of  the  legislature  of 
the  province  of  Manitoba  passed  in  the  year  1883,  respectfully  recommends  that  the 
Acts  mentioned  in  the  schedule  hereto  be  left  to  their  operation.  The  remaining  Acts 
have  been  reserved  for  a  separate  report. 

A.  CAMPBELL, 

Minister  of  Justice. 
Schedule. 

Chapters  2  to  13,  15  to  18,  20  to  37,  39  to  46,  48  to  53,  60  to  77,  79,  82,  84  to  92. 


Hon.  Attorney-Ge)ieral  Miller  to  the  Hon.  the  Minister  of  Justice. 

Winnipeg,  6th  February,  1884. 

Sir, — I  have  the  honour  to  request  that,  upon  submission  to  you  of  the  Acts  of  the 
provincial  legishiture  of  Manitoba,  46  and  47  Victoria,  for  your  report,  you  may  be 
pleased  to  direct  the  attention  of  his  Excellency  the  Governor  (xeneral  to  certain  pro- 
visions of  chapter  80  thereof,  which  appear  to  be  unconstitutional,  and  beyond  the 
jurisdiction  of  our  legislature,  namely,  subsections  one,  nine  and  fourteen  of  section 
126  and  127  of  the  said  chapter  80. 

The  sections  above  referred  to,  undoubtedly  repeal,  in  so  far  as  the  city  of  Emerson 
is  concerne  I,  section  thirty  of  chapter  four  of  the  statutes  of  this  province,  passed  in 
the  44th  year  of  Her  Majesty's  reign,  and  are  inconsistent  with  tlie  principle  of 
separate  taxation  of  the  ditlerent  denominations  for  school  purposes,  as  provided  for  by 
the  Manitoba  Act  and  the  Imperial  Act. 

As  T  humbly  sulimit  that  His  Excellency  in  virtue  of  the  authority  in  him  vested 
in  such  cases,  may,  in  his  discretion,  disallow  the  said  Act,  chaptei'ed  80  of  the  statutes 
of  Manitoba  in  whole  or  in  part,  it  is  respectfully  suggested  that,  in  each  case,  his 
Excellency  may  be  jjlcascd  to  (let ermine  that  the  disallowance  of  the  said  Act  is  proper 
or  expedient,  in  so  far  as  the  above  mentioned  subsections  one,  nine  and  fourteen  of 
.said  .section  126  and  section  127  are  concernefl,  the  ([uestion  may  be  relegated  to  the 
executive  of  this  province  Ix-t'on^  sucli  disallowance  may  b(>  made,  to  the  end  that  the 
legislature  of  this  pri>vin(('  may  Ix;  afforde'l  an  opportunity  of  repealing  any  unconsti- 
tutional provisions  of  said  A<t  :  and  make  sucli  other  constitutional  amendments  or 
alterations  that  may  l)e  a<l\  is(<|. 

The  object  in  luiiiiiiiig  tlir-e  facts  especially  under  your  notice  is,  that  it  would  be 
advisable  to  have  the  aiiiendiiients  and  jdterations  made  to  said  Act,  in  such  a  manner 
as  would  not  affect  vested  iMLrhts,  whii-h  have  l)een  accjuired  hy  third  parties,  under  or 
in  virtue  of  any  of  the  pnivisions  of   the  Act  above  referred  to. 


1   have,  kc, 


JAMES  A.  MILLER, 

Attorney-G  enercd . 
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MANITOBA,  47th  VICTORIA,  1884. 

2nd  Session — 5th  Legislature. 

jReport   of  the   Honourable    the   Minister   of  Justice,   approved  by  His  Excellency    the 
Governor  General  in  Council  on  the  27th  August,  1885. 

Department  of  Justice,  Ottawa,  24th  August,  1885. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  with  respect  to  the  Acts  passed  by  the 
the  legislature  of  the  province  of  Manitoba  held  in  the  year  1884  (47  Victoria)  of 
which  chapters  1  to  54,  both  inclusive,  were  received  by  the  Secretary  of  State  on  the 
27th  day  of  August,  1884,  and  the  remaining  Acts,  chapters  55  to  79,  having  been  re- 
ceived on  the  28th  day  of  March,  1885  ; 

Having  carefully  considered  the  Acts,  the  chapters  of  which  are  carefully  given  in 
the  annexed  schedule,  the  undersigned  respectfully  recommends  that  they  be  left  to 
their  operation.  The  other  Acts  of  the  session,  the  undersigned  will  make  the  subject 
of  special  reports.  « 

All  of  which  is  respectfully  submitted. 

A.  CAMPBELL, 

Minister  of  Justice. 

Schedule. 
Chapters  1  to  10,  12  to  25,  27  to  31,  34  to  77  and  79. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  27th  August,  1885. 

Department  of  Justice,  Ottawa,  25th  August,  1885. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  chapters  11,  32,  33  and  78  of  the 
Acts  passed  by  the  legislature  of  the  province  of  Manitoba  in  the  session  held  in  the 
year  1894  (47th  Victoria.) 

1.  Chapter  11,  intituled  :  "An  Act  to  amend  and  revive  the  Acts  relating  to 
Municipalities." 

In  i^eporting  upon  Acts  of  a  similar  character  to  this,  the  undersigned  has  had  oc- 
casion frequently  to  observe  that  some  of  the  powers  given  to  municipal  councils  appear, 
if  the  language  is  constructed  in  its  natural  sense,  to  be  in  excess  of  those  which  a 
provincial  legislature  may  confer.  For  instance,  by  section  111  of  this  Act  the  councils 
are  given,  among  other  things,  powers  to  make  by-laws  for  (4)  the  prevention  of  cruelty 
to  animals;  (11)  the  prevention  and  removal  of  nuisances,  (37)  the  suppression  of  gam- 
bling houses.  These  are  points  which  come  with  the  scope  of  the  criminal  law,  and 
any  by-law  made  by  virtue  of  the  powers  recited,  which  conflict  with  the  general 
criminal  law,  would  be  invalid.  Probably,  however,  there  are  provisions  in  the 
nature  of  police  regulations  which  a  council  could  make  under  these  powers  which 
would  be  in  aid  of,  and  not  in  conflict  with,  the  criminal  laws  of  the  land. 

So  far  as   these  provisions  may  be  considered  an  authority  for  the  exercise  of  such 
limited  powers  as  these,  the  undersigned  sees  no  objection  to  them. 
53 
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2.  Chapter  32,  intituled  :  "  An  Act  respecting  Liquor  Licenses."  Chapter  33,  in- 
tituled :  "  An  Act  to  provide  for  the  Revocation  and  Cancellation  of  Liquor  Licenses 
in  certain  cases." 

The  question  of  the  relative  powers  of  parliament  and  the  legislatures  respecting  the 
liquor  traffic,  being  still  before  the  courts,  it  is  unnecessary,  the  undersigned  thinks,  to 
discuss  these  Acts.  But  in  recommending  that  under  existing  circumstances  they  be 
left  to  their  operation,  he  wishes  to  guard  himself  against  any  inference  that  he  believes 
the  Acts  to  be  within  the  legislative  authority  of  a  provincial  legislature. 

3.  Chapter  78,  intituled  :  "An  Act  to  consolidate  and  amend  the  several  Acts  of 
incorporation  of  the  City  of  Winnipeg." 

By  section  35,  subsection  2,  it  is  provided  that  the  occupant  of  property  held  by, 
or  in  trust  for  Her  Majesty,  shall,  where  it  is  occupied  by  any  person  otherwise  than 
in  his  official  capacity,  be  assessed  in  respect  thereof.  So  far  as  this  provision  may 
be  understood  as  authorizing  an  assessment  against  the  occupant,  for  any  part  of  the 
Crown's  interest  in  the  property  or,  in  other  words,  for  any  greater  interest  than  the 
occupant  possesses  therein,  the  undersigned  would  be  inclined  to  the  opinion  that  it 
is  in  conflict  with  the  provision  of  the  British  North  America  Act,  1867,  which 
declares  that  "  no  lands  or  property  belonging  to  Canada  or  any  province  shall  be 
liable  to  taxation." 

By  section  149  the  powers  of  the  city  council  to  pass  by-laws  are  defined,  among 
which  will  be  found  powers  similar  to  those  discussed  in  connection  with  chapter  11,  and 
others  of  a  doubtful  character. 

By  section  192  the  power  of  arresting  without;  warrant  is  given  in  certain  cases  to 
members  of  the  city  police  force,  and  by  section  193  a  penalty  is  provided  for  assault- 
ing police  officers. 

These  are  matters  already  dealt  with  by  the  criminal  law  as  enacted  by  parliament, 
and  the  two  sections  last  mentioned  should,  in  the  opinion  of  the  undersigned,  be  re- 
pealed by  the  legislature  of  Manitoba. 

The  undersigned  recommends,  in  case  this  report  is  approved  of,  that  the  Acts 
mentioned  be  left  to  their  operation,  but  that  the  substance  of  the  report  be  communi- 
cated to  the  Lieutenant-Governor  of  the  province  of  Manitoba  for  the  information  of 
liis  government,  and  for  such  action  as  they  shall  think  necessary. 

A.  CAMPBELL, 

Minister  of  Justice. 

Ri'port  of  tlic    Ifoinnirabh'    tho    Minister   of  Justice,   apjwoved  by  His  Excellency  the 
Governor  General  in  Council  on  the  27th  August,  1885. 

Dkpartment  of  Justick,  Ottawa,  2oth  August,  1885. 
To  Ilix  E.fi'f'lJenry  tin'  Governor  General  in  Council: 

The  uiidei-sigiH'd  lias  the  honour  to  report  upon  an  Act  passed  by  the  legislature  of 
Manitoba,  in  the  session  lield  in  the  year  1884  (47th  V^ictoria),  chapter  26,  and  intituled: 
"  An  Act  respect i III,'  Esclieats  and  Forfeitures  and  Estates  of  Intestates." 

By  this  Act  the  pi'o\iiieiaI  autliorities  are  given  autliority,  among  other  things, 
to  take  pos.session  of  jjiupei  t y,  nvil  and  personal,  which  escheats  to  the  Crown  by  reason 
of  the  person  last  seized  then^cit",  or  entitled  thereto,  dying  intestate  and  without  lawful 
heirs,  or  which  l>ecoines  foft'rited  to  the  Crown  for  any  cause  except  crime,  and  to  ad- 
minister and  make  dispositioiis  of  >ucli  property. 

The  right  of  the  Province  of  Ontario  to  real  estate  eseheated  by  reason  of  the 
))ersoii  last  seized  thereof  dyiiiLr  without  heirs,  was  established  by  the  judgment  of  the 
Lords  of  the  Judieial  Commit  tie  of  tlu!  Privy  Council  in  the  case  of  the  Attorney- 
Ceiieral  of  Ontario  r.<.  Mmci  (!..  It.  8,  App.  Cases,  767),  but  their  lordships  in 
that  case  based  their  opinion  iij.on  iIh-  reservation  to  the  provinces  contained  in  section 
1U9  of  the  P.ritish  North  Amerii.'H  Art,  ISIm,  whereby  all  lands,  mines,  minerals  and 
royalties  l)elonginu  to  the  seseial    provinces  of    Canada,    Nova    Scotia  and  New  Bruns- 
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wick,  at  the  union,  were  declared  to  belong  to  the  several  provinces  of  Ontario,  Quebec, 
Nova  Scotia  and  New  Brunswick,  in  which  the  same  were  situate  or  arise. 

But  their  lordships  distinctly  guarded  themselves  against  being  understood  as 
deciding  whether  the  words  "  royalties,"  in  section  109  of  the  British  North  America 
Act  of  1867,  extended  or  not  to  other  royal  rights,  besides  those  connected  with  the 
province  in  which  the  property  is,  or  the  Dominion  is  entitled  to  personal  property 
escheated  for  want  of  heirs. 

It  is  also  evident,  the  undersigned  thinks,  that  the  decision  of  their  lordships, 
before  referred  to,  is  not  a  decision  in  favour  of  Manitoba,  with  respect  to  real  property 
escheating  for  want  of  heirs.  Manitoba,  when  it  became  a  province,  was  not  possessed 
of  any  lands,  mines  or  minerals,  and  it  was  provided  by  the  30th  section  of  the  Mani- 
toba Act  (33  Vic,  c.  3),  that  all  ungranted  or  waste  lands  in  the  province  should,  from 
and  after  the  date  of  the  transfer,  be  vested  in  the  Crown  and  administered  by  the 
government  of  Canada  for  the  purposes  of  the  Dominion,  subject  to  the  conditions  con- 
tained in  the  agreement  for  the  surrender  of  Rupert's  Land  by  the  Hudson  Bay  Com- 
pany to  Her  Majesty  ;  from  which  it  would  appear  to  be  clear  that  the  109th  section 
of  the  British  North  America  Act,  1867,  is  not  applicable  to  that  province. 

For  these  reasons  the  undersigned  recommends  that  the  Act  under  discussion,  47 
Vic,  chapter  25,  intituled  :  "  An  Act  respecting  Escheats  and  Forfeitures  and  Estates 
of  Intestates,"  be  disallowed. 

At  the  same  time  the  undersigned  is  of  opinion  that  the  Lieutenant-Governor  of 
Manitoba  should  be  informed  that  your  Excellency's  government  is  ready  to  join  with- 
his  government  in  submitting  to  the  courts  for  their  decision  the  question  herein  dis 
cussed,  so  far  as  they  affect  the  province  of  Manitoba. 

All  of  which  is  respectfully  submitted. 

A.  CAMPBELL, 

Minister  of  Justice. 

Order  in  Cou7icil  disallowing  the  Act  above  mentioned,  published  in  the  Canada  Gazette 
on  the  29th  day  of  August,  1886,      Vol.  XIX.,  No.  9,  page  326. 

Deputy  Minister  of  Justice  to  Secretary  Department  gf  Raihugys  and  Canals. 

Department  op  Justice,  Ottawa,  25th  August,  1885. 

Sir, — I  am  directed  by  the  Minister  of  Justice  to  call  the  attention  of  the  Minister 
of  Railways  and  Canals  to  the  following  Acts  respecting  railways,  passed  by  the  legis- 
lature of  the  province  of  Manitoba  in  the  session  holden  at  Winnipeg  on  13th  March, 
1884,  and  closed  by  prorogation  on  the  3rd  June  following. 

1.  Chap.  66,  intituled  :  "  An  Act  to  amend  the  Act  to  incorporate  the  Northern 
Junction  Railwiiy  Cojjipany." 

The  2nd  section  of  this  Act  is  as  follows  : — 

2.  The  3rd  section  of  the  said  Act  of  incorporation  is  hereby  amended  by  striking 
thereout  the  words  :  "  The  terminus  of  the  Canadian  Pacific  Railway  at  Stonewall "  in 
the  fourth  and  fifth  Jines  thereof,  and  inserting  therein  in  the  place  of  the  said  words 
"  the  city  of  Winnipeg,"  and  adding  thereto  the  following  :  "  Provided  always  that  the 
said  company  is  hereby  authorized  to  construct  and  operate  a  branch  line  of  railway 
from  any  part  of  their  line  between  Stonewall  and  Shoal  Lake  to  the  town  of  Selkirk." 

The  3rd  section  of  the  Act  of  incorporation  is  further  amended  by  chapter  67, 
intituled  :  "  An  Act  to  further  amend  the  Act  to  incorporate  the  Northern  Junction 
Railway  Company." 

The  1st  section  of  which  is  as  follows  : — 

1.  The  3rd  section  of  the  Act  of  incorporation  is  hereby  repealed  and  the  following 

substituted  therefor  : — "  3.  The  said  company  shall  have  full  power  and  authority  to 

locate,  build,  make,  furnish,  operate,  alter  and  keep  in  repair  a  railway  with  double  or 

single  track,  and  an  electric  telegraph  along  the  same,  commencing  at  or  near  the  city 
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of  Winnipeg,  and  running  thence  north-westerly  to  the  northern  boundary  of  the 
province  of  Manitoba,  with  power  to  construct  a  branch  line  from  any  point  on  the 
main  line  to  a  point  at  or  near  the  city  of  Brandon,  and  the  company  shall  have  power 
to  construct  the  different  sections  of  the  said  railway  in  such  order  as  they  see  fit, 
keeping  in  view  the  general  directions  as  herein  provided." 

2.  Chap.  68,  intituled  :  "  An  Actto  incorporate  the  Emerson  and  North- western 
Railway  Company." 

By  the  2nd  section  the  company  have  full  power  and  authority  to  lay  out,  con- 
struct, complete  and  operate  an  iron  or  steel  railway  from  a  point  in  the  city  of 
Emerson,  in  a  north-westerly  direction,  to  the  town  of  Portage  la  Prairie,  also  a  branch 
line  from  some  point  on  the  said  line  north  of  the  Pembina  Mountain  branch  of  the 
Canadian  Pacific  Railway,  in  a  westerly  or  north-westerly  direction  to  the  western 
boundary  of  the  province. 

Provided  that  nothing  herein  contained  shall  be  held  as  authorizing  the  building 
of  the  road  within  15  miles  of  the  International  boundary,  in  the  territory  lately  added 
to  the  Province. 

3.  Chapter  69,  intituled  :  "  An  Agt  to  incorporate  the  Manitoba  Central  Railway 
'  CoDopany." 

By  this  Act  section,  2  of  chapter  56  of  46-47  Victoria,  intituled  :  "  An  Act  to  in- 
corporate the  Manitoba  Central  Railway  Company,"  is  repealed,  and  the  following 
substituted  therefor : — 

"  2.  The  said  company  shall  have  full  power  and  authority  to  lay  out,  construct 
and  operate  a  railway  with  double  or  single  iron  or  steel  track,  and  an  electric  telegraph 
line  or  lines  along  the  same,  such  railway  to  commence  at  the  town  of  Morris,  thence 
running  westerly  or  north-westerly  to  the  western  boundary  of  the  province,  and  from 
the  town  of  Morris  northerly  to  the  city  of  Winnipeg,  and  a  branch  of  said  railway 
running  easterly  or  north-easterly  from  the  town  of  Morris  to  the  Lake  of  the  Woods  ; 
Provided  always,  that  no  line  of  railway  constructed  under  the  authority  of  this  Act, 
shall  run  within  15  miles  of  the  international  boundary  line,  in  that  portion  of  the 
province  which  was  ceded  by  Acts  of  the  Parliament  of  Canada,  and  of  the  legislature 
of  ^Manitoba,  in  the  year  one  thousand  eight  hundred  and  eighty-one. 

4.  Chapter  70,  intituled  :   "  An  Act  to  amend  an  Act  to  incorporate  the  Manitoba 
\           w  Central  Railway  Company  and  amending  Acts." 

/\^^      ^  By  the  1st  section  of  this  Act  the  Act  last  mentioned  (chapter  69)  is  amended  as 

.^y  follows  :   "  By    adding   after    the  word   "  Winnipeg,"  in  the    seventh    line  thereof,    the 

^  following  words,    "and  from  the  town  of  Morris  southerly  to  the  boundary  line  of  the 

said  province,  between  the  Red  River  and  the  first  principal  meridian  in  the  said 
province,"  and  by  adding  the  following  words  to  said  section  :  "Provided,  also,  that  no 
portion  of  said  railway  shall  be  built  in  the  portion  of  territory  added  to  this  province 
in  the  year  1881,  in  such  a  way  as  to  contravene  the  terms  on  which  such  territory  was 
ceded  to  the  province." 

5.  Chapter  71,  intituled  :  "An  Act  to  incorporate  the  Brandorij  Souris  and  Turtle 
Mountain  liailway." 

P>y  the  3r(l  section  of  this  Act  the  company  "  shall  have  full  power  and  authority 
to  locate,  lay  out,  construct,  Iniild,  make,  furnish,  operate,  alter  and  keep  in  repair,  a 
railway  witli  one  or  inoie  sots  of  rails  or  tracks,  commencing  from  a  point  at  or  near 
the  city  of  lirandon,  tlu'iue  south-westerly  to  a  point  at  or  near  Turtle  Mountain,  and 
westerly  to  the  western  boui^dary  of  the  said  province  of  Manitoba,  with  power  to 
build  Ijridges,  and  construct  and  ojterate  an  electric  telegraph  line  along  the  said  rail- 
way, and  the  company  sli.ili  h;ive  power  to  construct  the  different  sections  of  said 
railway  in  such  order  ;is  they  see  lit,  keeping  in  view  the  general  directions  as  herein 
provided;  Provided  always,  that  tlie  said  company  shall  not  construct  any  portion  of 
its  lines  within  15  miles  of  the  international  boundary  line  between  this  province  and 
the  United  States.'" 

6.  Chapter  72,  intituled  :  "  An  Act  to  incorporate  the  Winnipeg_..aiid_N2£th- 
eastern  Railway  Comjiany  of  Manitoba." 
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By  the  2nd  section  the  "  company  have  full  power  to  lay  out,  construct,  com- 
plete, maintain  and  operate  an  iron  or  steel  railway  from  a  point  at  or  near  the  town 
of  East  Selkirk,  in  a  northerly  direction,  on  the  east  side  of  Lake  Winnipeg,  to  a 
point  within  the  province  at  or  near  '  Family  Lake '  or  Berens  River,  and  from  the 
first-mentioned  point,  southerly,  to  the  city  of  Winnipeg,  and  thence  westerly  on  the 
south  side  of  the  River  Assiniboine  to  the  town  of  Portage  la  Prairie,  crossing  the 
River  Assiniboine  at  such  point  as  may  appear  to  the  company  to  be  best,  also  a 
branch  line  from  the  town  of  East  Selkirk  westerly  to  any  point  on  the  main  line  of 
the  Canadian  Pacific  Railway,  or  upon  the  Manitoba  and  North-western  Railway 
east  of  the  W  hite  Mud  River"" 

7.  Chapter  73,  intituled :  "An  Act  to  give  the  town  of  Nelson  certain  powers  for 
the  construction  of  a  railway." 

By  the  first  section  "  the  town  of  Nelson,  hereinafter  called  '  the  town,'  shall  be, 
and  hereby  is,  authorized  and  empowered  to  lay  out,  construct,  complete,  equip  and 
operate  a  line  of  railway  and  electric  telegraph  fi-om  any  point  within  the  town,  to 
connect  with  the  Pembina  Mountain  Branch  of  the  Canadian  Pacific  Railway  at  or  near 
Morden,  a  station  on  the  said  branch." 

I  am  to  state  that  the  Minister  of  Justice  sees  no  objection  to  leaving  these  Acts 
to  their  operation,  except  there  are  objections  touching  the  general  railway  policy  of 
the  Dominion,  and  so  far  as  he  is  able  to  judge,  there  is  no  objection  from  this  point 
of  view,  to  leaving  chapters  66,  67  and  71  to  their  operation,  but  with  respect  to  this, 
as  well  as  to  the  question  as  to  how  far  the  other  chapters  may  be  in  accordance 
with  the  policy  of  the  government  respecting  the  granting  of  charters  to  railways  in 
Manitoba  and  the  North-west  Territory,  he  would  be  glad  to  be  favoured  with  the  views 
of  the  Minister  of  Railways  and  Canals. 

I  have,  itc, 

GEO.  W.  BURBIDGE, 

Di'puty  Minister'  of  Justice. 

Secretary  of  Department  of  Railways  and  Canals  to  Dej)uty  Minister  oj  Justice. 

Department  op  Railways  and  Canals,  Ottawa,  20th  February,  1886. 

Sir, — Replying  to  your  letters  of  the  25th  of  August  and  21st  of  January  last,  l)y 
which  you  ask  to  be  informed  as  to  the  views  of  the  minister  of  this  department 
in  respect  of  certain  railway  Acts  passed  by  tlie  legislature  of  the  province  of  Manitoba 
in  the  session  of  1884,  I  have  the  honour  by  direction^  to  state  that^  the  charters  so 
granted  to  the  undermentioned  railways  should  be  disallowed,  namely^:—  ^^ 

The  Emerson  and  North-western  Railways  and  the  Manitoba  Central  Railway 
Company.  With  regard  to  the  other  lines  enumerated,  the  minister  does  not  consider 
that  interference  is  necessary. 

I  have,  kc, 

A.  P.  BRADLEY, 

Secretary. 

Re/port  of  the  lion,  the    Minister  of  Justice  upon  Chapters   68,  6'>  and  70,    approved  by 
Ills  Excellency  the  Governor  (jeni'val  in  Council,  on  the  22nd  March,  lSS~t. 

Department  of  Justice,  Ottawa,  25th  February,  1886. 

To  His  Excellency  the  Governor  Genera]  in.  Council  : 

The  undersigned  has  the  honour  to  report  upon  the  Acts  of  the  legislature  of  the 
rovince  of  .Manitoba  passed  in  the  session  held  in  the  year  1884,  which  are  mentioned 
n  the  annexed  schedule,  and  which  were  reserved  for  a  separate  report. 
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With  the  papers  will  be  found  correspondence  between  the  Minister  of  Justice  and 
the  Ministerof  Railways  and  Canals  with  respect  to  these  Acts.  From  this  correspond- 
ence it  will  be  observed  that  the  Minister  of  Railways  and  Canals  is  of  opinion  that  the 
Acts  relating  to  the  Emerson  and  North-western  Railway  Company  and  the  Manitoba 
Central  Railway  Company  should  be  disallowed. 

The  undersigned  understands  that  the  objection  of  the  minister  to  these  Acts  is 
based  upoiTah  apprehension  that_th£r^^^y  *^'^  ^'^"ipanies  mentioned  will  be  able  to  divert 
tradeTrbm  the  "Canadian  system  of  railways  to  the  railways  of  the  United  States  and 
that  the  objectiorrapplies  to  : — 

Chapter  ^8,  intituled  :  "  An  Act  to  incorporate  the  Emerson  and  North-western 
Railway  Company,"  and 

Chapter  70,  intituled  :  "  An  Act  to  amend  an  Act  of  incorporate  the  Manitoba 
Central  Railway  Company,"  and  amending  Acts,  but  not  to 

Chapter  69,  intituled  :  "  An  Act  to  amend  an  Act  to  incorporate  the  Manitoba 
Central  Railway  Company." 

The  undersigned  has  the  honour  respectfully  to  submit  the  correspondence  for  the 
consideration  of  your  Excellency  in  Council. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

\ 

Report  of  a  Committee  of  the  Honourable  the  Privy  Council,  approved  by  His  Excellenctf 
the  Governor  General  in  Council,  on  the  22nd  March,  1886. 

On  a  memorandum,  dated  25th  February,  1886.  from  the  Minister  of  Justice  sub 
mitting  the  correspondence  with  the  Minister  of  Railways  and  Canals  with  respect  to 
certain  Acts  of  the  legislature  of  the  province  of  Manitoba  passed  in  the  session  of  1884, 
and  which  were  reserved  for  a  separate  report. 

The  minister  observes  that  it  will  be  seen  from  this  correspondence  that  the  Minister 
of  Railways  and  Canals  is  of  opinion  that  the  Acts  relating  to  the  Emerson  and  North- 
western Railway  Company  and  the  Manitoba  Central  Railway  Company  should  be 
disallowed. 

The  minister  further  observes  that  the  objections  of  the  Minister  of  Railways  and 
Canals  to  these  Acts  is  leased  upon  an  apprehension  that  thereby  the  companies  mentioned 
will  be  al)le  to  divert  trade  from  the  Canadian  system  of  railways  to  the  railways  of  the 
United  .States,  and  that  the  objection  applies  to  : 

Chaj)t(r  C).'^,  intituled,  "An  Act  to  incorporate  the  Emerson  and  North-western 
liailway  ("Dnipany,'"  and  cha])tcr  70,  intituled,  "An  Act  to  amend  the  Act  to  incorpo- 
rate the  Manit()l)a  Central  ]{ailway  Company,"  and  amending  Acts,  but  not  to 

Cliajiter  6!i.  intituled,  "  An  Act  to  amend  an  Act  to  incorporate  the  Manitoba  Cen- 
tral liailway  ("onipany."' 

The  iniriistei- sulimits  the  correspondence  for  the  consideration  of  your  Excellency 
in  Council. 

The  (•(iimnittee  advise  that  the  Acts  of  the  legislature  of  Manitoba  passed  in  the 
session  held  in  the  veai'    ISSI   : 

Cha])ter  t;s,  intituled.  '"An  Act  to  incorporate  the  Emerson  and  North-western 
Railway  Conqiany,   and 

Chapter  70.  intituled,  •'  An  Act  to  amend  an  Act  to  incorporate  the  Manitoba  Cen- 
tral Railway  Conii>any."  and  amendiny  Acts,  be  disallowed  accordingly  :  but  that  the 
power  of  disallowancr  !,.■  not  exercised  with  regard  to  the  Act 

Chaj.ter  »■)'.»,  intituled.  "  An  Act  to  amend  an  Act  to  incorporate  the  Manitoba  Cen- 
tral liailway  Company. 

JOHN  J.  :\rcGEE, 

Clerk,  I'riry  Coinictl. 

Ord'f  hi  Coiniril  ,i;.nll, ,„■;„<)  rl„,j./,  r  lis  ,,„'/  70,  i,nl>lishrd  in  the  Canada  (lazHte  on  the 

2;ih  Minr/,,  /s,i,yi;j.  a/a.,  a,,,  .m.  j>n;/e  7J';<;. 
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MANITOBA,  48th  VICTORIA,  1885. 

3rd  Session — 5th  Legislature. 

Petition  from  Residents  of  Manitoba  with  respect  to  Chapter  17. 

To  His  Excellency  the  Governor  General  in  Council : 

The  petition,  of  the  undersigned  residents  of  Manitoba,  representing  the  varied 
commercial  and  industrial  interests  of  the  province,  humbly  showeth  : — 

That  at  the  last  session  of  the  legislature  of  Manitoba,  an  Act  was  passed 
(chapter  17)  entitled  "An  Act  respecting  the  Administration  of  Justice,"  a  copy  of 
which,  with  a  digest  of  a  portion  thereof,  accompanies  this  petition.  That  certain  ex- 
emption provisions  embx'aced  in  said  Act,  while  making  radical  changes  in  the  relation- 
ship of  debtor  and  creditor  in  this  province,  must,  if  allowed  to  remain  in  force,  prove 
a  barrier  to  the  progre-s  and  settlement  of  Manitoba,  a  hardship  upon  its  struggling 
settlers,  and  a  great  injustice  to  financial  and  commercial  interests. 

Before  referring  to  the  objectionable  provisions  of  the  Act,  let  us  state  that  previous 
to  its  passage  the  exemption  law  of  Manitoba  was  much  more  liberal  and  generous  to 
the  debtor  than  that  of  any  other  province  of  the  Dominion,  and  while  affording  an 
effectual  protection  of  the  homestead  of  the  settler  from  a  rapacious  creditor,  did  not 
place  the  former  beyond  the  reach  of  legal  measures  by  which  debts  could  be  collected 
from  him.  Also,  that  the  passing  of  the  Act  of  the  past  session  was  accomplished  by 
our  local  legislature  in  a  huri'ied  manner,  and  during  a  time  of  excitement  over  the  out- 
break of  rebellion  in  the  adjacent  territory  of  the  North-west,  and  consequently  did  not 
receive  that  careful  consideration  by  the  legislature,  or  opportunity  for  public  considera- 
tion of  its  provisions  which  such  an  important  measure  was  entitled  to.  And  further, 
that  previous  to  its  passage  there  had  been  no  public  cry  against  the  then  existing 
exemption  law,  no  petition  presented  for  any  changes  therein,  and  as  far  as  the  desires 
of  the  public  were  concerned  there  existed  no  necessity  whatever  for  the  passing  of  the 
Act  against  which  your  petitionei's  complain.  Furtliermore,  previous  to  the  passage  of 
the  Act,  a  deputation  from  the  Winnipeg  Board  of  Trade  waited  upon  the  membei-s  of 
the  local  government  and  the  committee  of  the  House,  and  after  urging  the  withdrawal 
of  the  bill,  and  failing  to  secure  the  same,  received  from  the  members  of  said  connuittee, 
promises  as  follows  : — First.  That  the  Act  should  not  be  made  retroactive,  or  to  affect 
in  any  way  debts  contracted  before  its  passing.  Second.  That  while  a  homestead  should 
be  exempt  from  seizure  and  sale  so  long  as  the  settler  actually  occupied  and  used  the 
same,  judgments  should  hold  to  the  extent  of  preventing  the  sale  or  abandonment  of 
same.  Both  of  these  promises  have  been  disregarded,  as  the  copy  of  the  Act  now  fur- 
nished plainly  shows. 

Your  petitioners  wish  first  to  draw  attention  to  the  injustice  of  the  Act  to  credi- 
tors both  in  this  and  other  provinces.  By  the  terms  of  the  same,  agricultural  residents 
have  exempt  from  execution  one  hundred  and  sixty  acres  of  land,  while  there  is  practi- 
cally no  limit  to  the  value  of  buildings,  macliinery  and  so  forth  thereon,  wliicli  are  also 
exempt.  In  cities  and  towns  a  debtor  has  exempt  real  estate  to  the  value  of  twenty-five 
hundred  dollars  and  personal  property  to  the  value  of  five  hundred  dollars,  and  no  judg- 
ment obtained  or  registered  against  any  debtor,  can  be  placed  as  a  lien  against  such  real 
estate  in  either  case,  or  in  any  way  prevent  the  debtor  from  granting  a  clear  title  in  case 
he  wishes  to  sell  or  mortgage.  There  is  therefore,  an  effectual  cover  provided  for  dis- 
honest debtors,  who  have  increased  the  value  of  their  exempt  propei'ty  by  credit  ob- 
tained, to  sell  out,  pocket  the  proceeds  of  sale,  put  their  creditors  at  defiance,  and  leave 
the  province. 
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But  the  greatest  injustice  of  the  Act  lies  in  its  being  retroactive,  in  that  it  applies 
to  debts  contracted  before,  as  well  as  after  its  passage.  In  this  new  province,  which 
has  naturally  attracted  a  very  considerable  number  of  immigrants,  many  of , whom  have 
but  limited  means,  the  building  up  to  a  certain  extent  of  a  system  of  credit  has  been 
inevitable,  and  the  aggregate  of  debts  owed  by  the  residents  of  the  province  is  necess- 
arily large,  and  the  retroaction  of  this  law  places  a  very  large  proportion  of  this  in- 
debtedness beyond  the  possibility  of  collection  by  any  process  of  law,  although  the  obli- 
gations were  incurred  with  all  the  privileges  of  the  former  law  available  to  creditors. 
Thus  the  liberal  creditor  who  has  acted  with  leniency  and  generosity  to  his  struggling 
neighbours,  must  now  be  the  sufferer. 

The  effect  of  the  objectionable  Act  upon  the  progress  and  settlement  of  the  province 
is  anoiher  point  well  worthy  of  the  consideration  of  your  Excellency.  The  action  of 
banks,  loan  companies,  and  other  financial  and  commercial  institutions,  firms  and  indi- 
viduals will  undoubtedly  be  to  curtail  greatly,  and  in  some  cases  to  entirely  close  down 
on  credit  except  so  far  as  the  very  objectionable  system  of  chattel  mortgage  security  is 
adopted.  There  is  practically  no  other  safe  course  open  to  them,  and  its  adoption  will 
be  nothing  short  of  a  calamity  to  the  whole  province,  and  especially  to  that  portion  of 
our  settlers  who  are  not  possessed  of  the  means  to  carry  on  either  trade  or  farming  on  a 
cash  basis. 

While  believing  that  the  time  is  specially  inopportune  for  the  passing  of  such  an 
Act  in  this  province,  your  petitioners  also  venture  to  suggest,  that  the  interests  of  trade 
in  the  Dominion  at  large  forbid  the  passing  of  an  Act  in  any  local  legislature,  inter- 
fering so  violently  as  this  Act  does  with  the  rights  of  creditors. 

Your  petitioners  further  beg  to  draw  the  attention  of  your  Excellency  to  another 
Act  passed  in  the  same  session  of  the  Manitoba  legislature,  a  copy  of  which  is  attached 
hereto,  entitled  "  An  Act  to  amend  Chapter  37  of  the  Consolidated  Statutes  of 
Manitoba." 

This  Act  has  been  repealed  by  the  Administration  of  Justice  Act  already  referred 
to,  but  will  again  come  into  force  by  the  disallowance  of  the  last-mentioned  Act.  It 
therefore  becomes  necessary  to  draw  your  Excellency's  attention  to  the  provisions  of  this 
repealed  Act. 

Those  provisions,  your  petitioners  submit,  are  open  to  the  same  objection  as  the 
Administration  of  Justice  Act,  and  should  also  be  disallowed. 

After  weighing  carefully  these  and  other  considerations,  as  we  rest  assured,  your 
Excellency  will,  your  petitioners  pray  that  your  Excellency  may  be  graciously  pleased 
to  disallow  both  of  the  Acts  above  referred  to,  and  allow  our  province  to  return  to  the 
law  in  force  before  their  passing,  which  furnished  ample  protection  to  the  debtor  against 
oppression,  whih;  causing  no  injustice  to  the  creditor. 

And  your  )>etitioners  as  in  duty  bound  will  ever  pray. 


Prtiiimi  of  Montreal  Board  of  Trade. 

To  lh:<  ExcJleiu'ijOir  MfHt  HotHiHTdhh'  Ift-nry  Cliar/es  Ju'ifh  Petty-Fitzmaurice,  3farquis 
oj   Larisilnirnfi,  dv.,  (u,ri nnir  (h  ncral  of  ilir  Dominion  of  Canada,  in  Conncil. 

The  petition  of  the  Montreal  IJoard  of  Trade,  and  of  merchants,  manufacturers, 
bankers,  etc.,  of  the  eity  of  Mont  ivaj,  humbly  showeth  : 

That  your  petition. ms  aiv  inform,  d  that  under  the  designation  of  "  An  Act  for  the 
better  Administration  of  .lusti.  ,■.  l^ST),-  the  legislature  of  the  province  of  Manitoba  has 
recently  enacted  a  honiestraii  .'xempiion  law,  tlie  essential  provisions  of  which  are  of  a 
comprehensive  and  e.\traor(linar\-  kind  ; 

That  your  petitioners  w..ul,l  n.,t  .all  in  question  the  right  of  the  legislature  of 
Manitoba,  or  of  any  otli.-r  proNiii.c  in  the  I >on)inion,  to  make  adequate  provision  for 
the  faithful  administration  of  justice  within  its  liounds.  or  to  enact  a  fair  and  equitable 
homestead  exemption  law  that  w..ul<l  not  only  invite  settlers,  but  which  would  assist  in 
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providing  for  the  maintainance  of  the  families  of  honest  and  industrious,  but  unfortu- 
nate settlers,  who  might  become  financially  embarrassed  by  the  vicissitudes  of  trade  ; 

That  your  petitioners  have,  however,  been  informed  that  the  aforesaid  homestead 
exemption  law  is  retroactive  in  its  action,  and  that  it  is  believed  hundreds  of  thousands 
of  dollars  will,  in  consequence,  be  taken  from  innocent  creditors  in  other  provinces  who 
could  not,  at  the  time  these  debts  were  incurred,  have  anticipitated  or  protected  them- 
selves f  rofn  the  intervention  of  such  a  statute  as  that  herein  mentioned,  which  is  certain 
to  be  taken  advantage  of  to  prevent  the  payment  of  what  is  justly  due  to  them,  in 
consequence  of  credit  extended  aforetime  to  merchants,  traders  and  others  in  the 
province  of  Manitoba  ; 

That  your  petitioners,  as  well  as  many  others  elsewhere,  have  had  extensive  busi- 
ness connections  with  the  people  of  the  province  of  Manitoba,  entered  upon  in  good 
faith,  and  where  the  interests  of  creditors  could  not  be  imperilled  by  the  unjustly  broad 
exemption  of  the  homestead  exemption  law  in  question  ; 

That  it  appears  to  your  petitioners,  however,  that  the  provisions  of  this  unexpected 
homestead  exemption  law  may  now,  at  any  moment,  be  invoked  to  prevent  the  payment 
of  just  debts  arising  out  of  business  transactions  which  have  heretofore  taken  place,  so 
that  confiding  creditors  in  other  provinces  have  unexpectedly  had  their  just  rights 
legislated  away,  by  a  so-called  Act  to  provide  for  the  better  administration  of  justice. 

Wherefore  your  petitioners  do  most  earnestly  represent  that  there  is  pressing 
necessity  for  a  full  and  careful  examination  into  the  character  of  the  homestead 
exemption  included  in  the  aforesaid  "Better  Administration  of  Justice  Act,  1885,"  of 
the  province  of  Manitoba,  with  a  view  to  disallowing  it,  at  least  so  far  as  its  provisions 
may  be  ex  post  facto  and  unconstitutional,  or  for  fixing  a  future  date  at  which  its  provi- 
sions might  come  into  operation,  so  as  to  admit  of  existing  transactions  between  debtors 
and  creditors  in  Manitoba  being  equitably  arranged. 

And  your  petitioners,  as  in  duty  bound,  will  ever  pray,  kc,  Arc. 


JOHN  KERRY, 

President  Montreal  Board  of  Trade. 

Wm.  J.  Patterson, 

Secretary. 

Montreal,  4th  June,  1885. 

Petitions  praying  for  a  disallowance  of  the  Act  were  also  received  from  the  Cana- 
dian Binders  Manufacturers'  Association,  from  the  principal  loan  companies,  from  the 
Boards  of  Trade  of  Brantford,  St.  Thomas,  Hamilton  and  Toronto,  from  certain  banks 
in  the  province  of  Quebec,  from  certain  banks  and  merchants  of  the  Maritime  Provinces, 
and  from  residents  and  ratepayers  of  the  province  of  Manitoba. 


Hon.  Mr.  Norquay  to  the  Hon.  the  Minister  of  Justice. 

Treasury  Department,  Winnipeg,  Man.,  28th  July,  1885. 

My  Dear  Sir  Alexander, ^ — In  reply  to  yours  of  the  9th  July,  informing  me 
that  you  had  bsen  waited  upon  by  a  deputation  partly  from  Hamilton,,  Toronto,  and 
Montreal,  declaiiiiing  against  the  exemption  provisions  in  our  Administration  of  .Justice 
Act,  I  beg  to  inclose  you  the  opinion  of  the  Deputy  Attorney  General  in  reference  to 
the  consequences  that  would  result  from  a  disallowance  of  the  said  Act. 

I  may  add  that  it  is  doubtful  whether  the  judges  will  hold  that  the  Act  is  re- 
troactive in  ett'ect,  and  I  think  I  may  safely  say  that  if  it  should  be  declared  so  the  same 
can  be  modified  at  the  next  session  of  the  legislature.  The  gratuitous  insinuations  made 
by  these  gentlemen  might  better,  in  my  opinion,  have  been  omitted,  foi*  if  anything 
would  justify  such  action  on  behalf  of  the  conmiunity,  it  is  the  rapacity  of  these  same 
creditors,  who,    not  satisfied   with  a  lien  upon   the  articles   they  dispose   of,  insist  upon 
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executions  upon  all  the  unfortunate  debtors'  chattels  and  real  estate,  to  satisfy  their 
judgments,  rendering  it  impossible  for  any  man  who  has  been  unfortunate  in  business 
to  remain  in  the  country,  and  compelling  him  to  seek  immunity  from  peusecution  by 
leaving  the  country. 

I  remain  faithfully  yours, 

J.  NORQUAY, 

Premier  and  Provincial  Treasurer. 


Deputy  Attorney  General  to  Ron.  Mr.  Norquay. 

Deputy  Attorney  General,  Winnipeg,  Man.,  14th  July,  1885. 

Sir, — I  have  the  honour  to  acknowlecge  receipt  of  your  letter  of  the  13th  instant, 
and  in  reply  I  besf  to  say  that  as  all  the  arguments  for  and  against  the  Act  are  well 
known  to  you,  I  can  only  add  that,  if  the  Act  were  disallowed  at  the  present  juncture, 
it  would  be  a  matter  of  very  serious  inconvenience  in  the  courts  ;  because  many  little 
changes  and  amendments  have  been  effected  by  the  Act,  as  well  as  a  great  many  impor- 
tant provisions  introduced,  which  had  been  omitted  in  the  former  consolidation  or  had 
not  been  previously  enacted.  I  might,  for  instance,  mention  the  improvement  in  the 
definition  of  the  powers  of  the  Court  of  Queen's  Bench,  and  provisions  relating  to  capias. 
The  profession  have  no  doubt  acted,  in  many  cases,  under  the  new  provisions  of  the  Act, 
and  a  return  to  the  old  system  would  cause  trouble  and  inconvenience  in  almost  every 
case,  whilst,  in  some,  it  might  happen  that  a  remedy  might  be  entirely  lost.  It  is 
almost  impossible  to  say  what  complications  might  arise,  each  case  would  develop  its 
own,  and  the  operation  of  the  machinery  of  justice  being  thus  constantly  interrupted, 
would  j)rove  a  very  serious  inconvenience.  The  revival  of  the  laws  repealed  by  the 
Administration  of  Justice  Act  of  last  session  would,  in  many  cases  thus  lead  to  confu- 
sion, and,  perhaps,  prove  a  greater  evil  in  the  end  than  allowing  the  Act  to  remain  in 
ft)rce  until  another  session,  when  it  might  be  modified  in  such  a  manner  as  to  remove 
tlio  objections  now  taken  to  it.  From  what  I  hear  on  the  street,  I  should  say  that  the 
people  would  be  satisfied,  as  a  rule,  to  have  the  Act  to  remain  in  force  as  it  is ;  but  those 
who  have  suits  pending,  or  judgments  unsatisfied,  are  naturally  discontented.  It  appears 
to  me  that  an  amendment  to  the  effect  that  the  exemptions  should  not  effect  executions 
insults  pending  at  the  time  the  Act  came  into  force,  or  judgments  then  standing  unsatis- 
fied, would  l)e  Ijut  fair,  and  would  give  general  satisfaction. 

Yours  obediently, 

L.  W.  COUTLEE, 

Dojnity  Attorney  General. 


linn.  Allin-iiiy  (!,)i,  r<il  IfdmiUon  to  the  Hon.  Minister  of  Justice. 

1)ki'.\I!Tmi;nt  ok  Atk.knkv  (  ;i:m:i!AL,  Winnipec;,  Max.,  27th  November,  1885. 
SiH,  |)ui-ing  the  last  session  of  the  legislature  of  this  province,  we  passed  a  law 
under  the  title  ..t'  "  Tlir  Administ  rat  ion  of  -lustice  Act,"  which  among  other  things 
dealt  with  the  <nirsti..i,  ,,t'  .xrinptioii.  The  feeling  in  the  House  that  a'law  should  lae 
made  similar  to  tliat  in  tliewrMcrn  states,  was  very  strong.  It  was  argued  that  it 
would  affeet  the  j.ol icy  ot'  iiiuni-iatiMn  into  this  country,  if  we  did  not  give  as  Hberal 
inducements  as  those  of  oui-  nci-hlM.uis.  This  view  prevailed,  and  by  section  117  of 
the  Act  I  refer  to,  t  h.>  exeinpt  ions  were  brought  into  force.  There  was  a  very  strong 
feeling  among  the  boards  of  trade  licre  and  in  Ontario  and  Quebec  against  the  law, 
the  principal   objection    ur-ed  bcin-  its  retroactive  eflect.      An  effort  was  made  to  have 
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the  Act  disallowed  at  Ottawa.  This  in  my  opinion  would  be  most  unfortunate,  as  it 
would  create  a  great  deal  of  irritation  in  the  province,  and  be  considered  an  arbitrary 
act  on  the  part  of  the  Federal  Government.  I  had  an  interview  in  Ottawa  with  your 
predecessor,  Sir  Alex.  Campbell,  on  this  matter,  and  suggested  that  it  would  be  better  to 
let  the  Act  stand,  and  introduce  a  bill  at  the  next  meeting  of  the  legislature,  declaring 
the  Act  not  to  be  retroactive. 

The  question  has  since  risen  in  my  mind  whether  it  could  be  construed  to  have 
such  an  effect.  I  take  it  that  the  remedy  afforded  either  party  for  the  enforcement  of 
the  obligation  of  the  contract  made,  and  entered  into,  formed  a  part  of  the  contract  to 
such  an  extent  that  it  could  not  be  destroyed  or  materially  affected  by  subsequent 
legislation,  without  impairing  the  obligation  itself,  and  that  no  statute  could  be  upheld 
which  would  go  to  this  length.  There  was  a  case,  an  American  one,  Swift  vs  Fletcher, 
6  Minn.  Rep.  560,  and  another  case,  Skalack  vs.  Harmon,  6  Minn.  255,  in  which  a 
statute  undertook  to  compel  a  mortgagee  to  elect  whether  to  proceed  against  the  debtor, 
or  seek  satisfaction  from  the  security,  and  in  case  of  his  choosing  the  former,  releasing 
the  latter.  This  statute  was  held  void  for  the  reason  that  it  deprived  the  creditor  of 
the  remedy  given  by  the  law  at  the  date  of  the  contract. 

When  this  Act  of  our  legislature  came  into  force  on  the  1st  July,  could  it  be  said 
that  contracts  entered  into  prior  to  that  date,  for  which  certain  remedies  existed, 
namely,  the  right  to  follow  certain  properties  of  the  debtor  by  execution,  could  be  im- 
paired by  the  statute.  The  ideas  of  the  validity  of  contract  and  the  remedy  are  insepa- 
rable, and  both  are  parts  of  the  obligation. 

The  American  law  on  the  subject  seems  to  be: — 

"To  render  an  interference  with  the  remedy  of  such  a  character  as  to  amount  to  an 
impairment  of  the  obligation,  it  is  not  essential  that  there  should  be  an  utter  destruc- 
tion of  the  same. 

"  If  the  law  so  changes  the  remedy  that  it  does  not  leave  a  party  any  substantial 
means  of  enforcing  the  contract,  according  to  the  courts  of  justice  as  it  existed  at  the 
time  the  contract  was  made,  it  is  a  law  impairing  the  obligation." 

Any  law  of  this  nature  there  would  be  held  to  be  unconstitutional. 

I  may  say  concerning  the  present  law  that  I  have  made  very  careful  inquiry 
throughout  the  country  to  find  if  any  prejudicial  effect  on  the  right  of  creditors  has 
been  caused  by  its  enactment ;  and  I  liave  found  none.  On  the  contrary,  obligations 
have  been  met  this  present  year  with  greater  promptness  than  in  the  year  preceding. 
The  Act  is  generally  commended  by  the  whole  farming  community.  I  think  your  own 
experience  will  bear  me  out,  that  where  a  party  does  not  intend  to  meet  his  obligations, 
he  can  easily  find  some  method  of  placing  his  property  beyond  the  control  of  his  credi- 
tors; and  that  credit  must  rest  mainly  upon  the  personal  honour  of  the  man  who  obtains 
it.  If  the  present  Act  curtails  the  credit  system,  I  do  not  think  the  country  will  suffer 
any  loss  through  it ;  but  even  in  this  direction  I  fail  to  find  a  single  case  where  the 
extent  of  the  exemptions  has  prevented  any  man  from  obtaining  reasonable  credit.  By 
giving  some  measure  of  protection,  farmers  are  enabled  better  to  meet  their  obligations 
than  formerly. 

I  send  you  a  copy  of  the  Act,  and  j'ou  might  discuss  the  matter  with  Sir  Alex- 
ander Campbell.  If  you  consider  that  the  Act  has  a  retroactive  effect,  and  would  affect 
remedies  arising  under  contracts  entered  into  prior  to  the  time  the  Act  came  into  force, 
and  further  consider  that  it  would  be  wise  to  get  rid  of  the  retroactive  eff"ect,  I  will 
introduce  a  bill  for  that  purpose  at  the  coming  session.  I  am,  however,  inclined  to  the 
opinion  that  the  Act  has  not  the  effect  ascribed  to  it.  No  case  so  far  has  been  brought 
into  our  courts. 


I  have,  &c., 


C.  E.  HAMILTON, 

Attorneu  Ceneral. 
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The  Hon.  Minister  of  Justice  to  Hon.  Attorney  General  Hamilton. 

Department  op  Justice,  Ottawa,  2nd  December,  1885. 

Sir, — I  am  in  receipt  of  your  letter  of  the  27th  ultimo,  referring  to  an  Act  passed 
at  the  last  session  of  the  Manitoba  legislature,  under  the  title  of  chapter  17  :  '*An  Act 
respecting  the  Administration  of  Justice." 

In  stating  the  position  that  a  statute  could  not  operate  to  impair  existing  obligations, 
and  that  one  having  such  an  operation  would  be  deemed  void,  I  think  you  have  not 
given  due  weight  to  the  distinction  which  exists  in  that  respect  between  the  constitu- 
tion of  the  United  States  and  that  of  Canada. 

The  cases  which  you  refer  to,  and  many  others  in  the  same  direction,  depend  upon 
the  provision  of  the  constitution  of  the  United  States,  which  restricts  state  legislatures 
from  passing  Acts  having  tendency  to  impair  contractual  obligations.  Such  statutes 
are  void  in  the  United  States  only  in  consequence  of  that  provision,  which  does  not 
form  part  of  our  constitution. 

In  my  opinion  the  exemptions  created  by  the  Act  in  question  would  prevail 
against  any  process  issued  after  its  coming  into  force,  but  whether  I  am  right  in 
that  view  or  not,  and  without  committing  myself  to  any  course  in  regard  to  the 
application  for  disallowance,  I  would  like  to  express  strongly  the  hope  that  the  inti- 
mation which  you  gave  to  my  predecessor  would  be  carried  out,  and  the  exemptions 
made  inapplicable  to  debts  incurred  prior  to  the  passage  of  the  Act  in  question. 

I  have,  &c., 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Refiort  of  the    Honourable   the   Minister   of  .Justice,    approved   by  His    Excellency  the 
Governor  General  in  Council  on  the  13th  January,  1881 . 

Department  op  Justice,  Ottawa,  10th  January,  1887. 
To  His  E.i-cellertry  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  statutes  passed  by 
the  legislature  of  the  province  of  ^Manitoba  in  the  session  held  in  the  year  1885. 

(1.)  Chapter  15  is  an  Act  respecting  the  Court  of  Queen's  Bench. 

By  the  9th  section  the  court  is  given  jurisdiction  among  other  things  to  decree  the 
issues  of  letters  patent  from  the  Crown  to  rightful  claimants. 

This  provision  would  be  wholly  unobjectionable  if  limited  to  the  Crown  in  the 
right  of  the  province  of  Manito))a,  and  perhaps  that  is  the  fair  interpretation  of  it.  It 
would  appear  to  Ije  in  excess  of  the  powers  of  the  legislature  of  Manitoba,  if  intended 
to  give  the  court  authcjrily  to  decree  the  issue  of  letters  patent  from  the  Crown  in  the 
right  of  the  Dominion. 

By  the  lOtli  scK-tion  th(^  coiift  is  given  jurisdiction  in  certain  cases  to  decree 
alimony,  and  it  might,  the  uiidrrsigiied  thinks,  be  contended  that  this  was  a  matter 
incident  to  marriage  and  divorce,  whieli  is  exclusively  within  the  legislative  authority 
of  the  ParlianK^nt  of  Canada. 

I5y  section  14,  the  prceeil.-nce  and  rank  of  the  chief  justice  and  the  other  judges 
of  the  court  are  prescribed,  and  l)y  tli.-  lOth  section  the  judges  of  the  court  are  author- 
ized to  exercise  jurisdiction  in  tlic  trniloiies  under  authority  of  your  Excellency,  or  of 
any  Act  of  the  I'arlianicnt  i>t'  C.inada. 

All  the  provision-  to  wliic'i  att'iitioii  has  1)"en  called  are  (ontained  in  previous 
statutes  of  Manitolja,  mid.  liavinir  directed  attention  to  them,  the  undersigned  recom- 
mends that  the  Act  be  left  to  its  opciai  ion. 
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(2.)  Chapter  17  is  an  Act  respecting  the  Administration  of  Justice. 

By  the  117th  section  of  this  Act  provision  is  made  to  exempt  certain  real  and  per- 
sonal estate  from  seizure  under  writs  of  execution  issued  out  of  any  court  in  the  province. 

A  large  number  of  petitions  were  received  praying  for  the  disallowance  of  this  Act, 
on' account  of  the  provisions  of  this  section,  it  being  alleged  that  the  exemptions  were  so 
great  that  the  Act  was  unjust  in  its  operation.  It  is  clear,  however,  that  the  Act  in 
this  respect  is  within  the  legislative  authority  of  the  legislatux-e  of  Manitoba,  and  as 
that  legislature  at  its  last  session  amended  the  section  in  question,  so  that  its  provisions 
would  not  be  retroactive,  the  undersigned  is  of  opinion  that  the  Act,  so  far  as  this 
section  is  concerned,  should  be  left  to  its  operation. 

Sections  116,  177,  184,  192,  194,  196,  and  197  contain  provisions  respecting  juries 
both  in  civil  and  criminal  proceedings. 

It  has  hitherto  been  the  policy  of  the  Parliament  of  Canada  in  its  legislation 
respecting  the  criminal  law  to  adopt  the  legislation  in  each  province  respecting  juries,  so 
far  as  the  same  is  consistent  with  the  special  le^iislation  of  the  Parliament  of  Canada  on 
that  subject,  and  in  view  of  this  the  undersigned  does  not  think  it  necessary  to  examine 
too  closely  into  the  provisions  of  the  section  referred  to. 

If  and  so  far  as,  they  are  inconsistent  with  the  special  legislation  of  the  Parliament 
of  Canada,  they  will  have  no  force,  and  so  far  as  they  are  consistent  thereunto,  they  are 
recognized  by  the  legislation  of  Canada. 

The  undersigned  therefore  recommends  that  chapter  17,  intituled:  "An  Act 
respecting  the  Administration  of  Justice,"  be  left  to  its  operation. 

(3.)  Chapter  18,  intituled  :  "  An  Act  to  amend  Chapter  37  of  the  Consolidated 
Statutes  of  Manitoba,"  relates  to  certain  exemptions  from  execution  in  proceedings  in 
equity,  and  stands  in  a  position  similar  to  that  of  section  1 1 7  of  the  Act  last  referred  to. 

The  undersigned  recommends  that  this  Act  be  left  to  its  operation. 

(4.)  Chapter  20  purports  to  be  "An  Act  respecting  Promissory  Notes  and  Bills  of 
Exchange,"  but  it  is  really  an  Act  respecting  evidence,  and  on  that  ground  the  under- 
signed recommends  that  it  be  left  to  its  operation.  It  is,  however,  unfortunate  that  it 
should  be  entitled  "  An  Act  respecting  Promissory  Notes  and  Bills  of  Exchange,"  in 
view  of  the  fact  that  this  a  subject  within  the  exclusive  legislative  authority  of  the 
Parliament  of  Canada. 

(5.)  Chapter  26.  "  An  Act  to  consolidate  and  amend  the  Acts  relating  to  Town 
Corporations." 

In  recommending  that  this  Act  be  left  to  its  operation,  the  undersigned  desires 
to  observe  that  as  in  similar  cases,  to  which  attention  has  frequently  been  called,  the 
legislature  in  defining  the  powers  of  corporations,  has  included  some  which  are  at  least 
of  doubtful  authority. 

(6.)  Chapter  28,  "  An  Act  respecting  real  property  in  the  Province  of  Manitoba." 

Section  146  makes  provision  for  the  punishment  of  certain  offences  against  the  Act 
which  in  some  respects  appear  to  trench  upon  the  criminal  law. 

(7.)  Chapter  41,  "  An  Act  to  amend  Chapter  58,  Consolidated  Statutes  of  Mani- 
toba, and  Chapter  15  of  46  and  47  Victoria,  of  Statutes  of  Manitoba." 

By  the  2nd  section  it  is  provided  that  the  superintendent  of  the  Manitoba  asylum 
for  the  insane  shall  not  be  compelled  in  certain  cases  to  obey  the  subpcena  in  any  case, 
civil  or  criminal.  So  far  as  this  affects  procedure  in  criminal  cases,  it  is  ultra  vires  of 
the  legislature  of  Manitoba. 

Section  5  also  appears  in  some  respects  to  trench  somewhat  upon  the  crinnnal  law. 

(8.)  The  undersigned  has  submitted  separate  reports  in  respect  of  chapter  2, 
intituled  :  "  An  Act  respecting  the  Lieutenant-Governor  and  his  deputies ; "  and 
chapter  45,  intituled  :  "  An  Act  to  incorporate  the  Rock  Lake,  Suuris  Valley  and 
Brandon  Railway  Company." 

(9.)  The  undersigned  having  carefully  considered  the  other  Acts  passed  by  the 
legislature  of  the  province  of  Manitoba  in  the  session  held  in  the  year  1885,  chapters  1, 
3  to  14,  16,  19,  21  to  25,  27,  29  to  40,  43,  44,  46  to  55,  recommends  that  they  be  left 
to  their  operation. 
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The  undersigned  further  recommends  that  the  substance  of  this  report,  if  approved 
be  communicated  to  the  Lieutenant-Governor  of  Manitoba  for  the  information  of  his 
advisers. 

All  of  which  is  respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report  of  the  Hon.  the  Minister  of  Justice  upon  Chapter  J40,  approved  hy  His  ExceUency 
the  Governor  General  in  Council  on  the  22nd  March,  1887. 

Department  op  Justice,  Ottawa,  10th  January,  1887. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that,  by  chapter  45  of  the  Acts  passed  by 
the  legislature  of  the  province  of  Manitoba  in  the  year  1885,  provision  was  made  for 
the  incorporation  of  the  Bock  Lake,  Souris  Valley  and  Brandon  Railway  Company,  /^a*^ 

By  the  2nd  section  the  company  are  authorized  to  construct  and  operate  a  railway 
and  electric  telegraph  from  a  point  on  the  international  boundary,  within  ranges  9  and 
12,  west  of  the  first  principal  meridian,  in  the  province  of  Manitoba,  and  running 
thence  north-westerly  to  a  point  in  or  near  the  city  of  Brandon, 

The  contract  dated  21st  October,  1880,  made  between  the  government  of  Canada 
and  the  Canadian  Pacific  Railway  Company,  contains  the  following  clause  : — 

"  15.  For  twenty  years  from  the  date  thereof,  no  line  of  railway  shall  be  authorized 
by  the  Dominion  Parliament  to  be  constructed  south  of  the  Canadian  Pacific  Railway, 
from  any  point  at  or  near  the  Canadian  Pacific  Railway,  except  such  line  as  shall  run 
south-west  or  to  the  westward  of  south-west,  nor  to  within  fifteen  miles  of  latitude  49, 
and  in  the  establishment  of  any  new  province  in  the  North-west  Territories,  provision 
shall  be  made  for  continuing  such  prohibition  after  such  establishment  until  the  expira- 
tion of  the  said  period." 

By  an  Act  of  Parliament,  44  Victoria,  chapter  14,  intituled  :  "  An  Act  to  provide 
for  the  extension  of  the  Boundaries  of  the  Province  of  Manitoba,"  and  by  an  Act  of 
the  legislature  of  Manitoba,  14  Victoria,  chapter  11,  intituled:  "An  Act  for  the 
Extension  of  the  Boundaries  of  the  Province  of  Manitoba,"  it  is  provided  as  follows  : — 
"  (1.)  The  said         *  *  and  territory  thereby  added  to  the  province 

of  Manitoba,  shall  be  subject  to  all  such  provisions  as  may  have  been  or  shall  hereafter 
be  enacted,  respecting  the  Canadian  Pacific  Railway,  and  tlie  lands  to  be  granted  in  aid 
thereof." 

In  1882  the  Acts  of  the   legislature  of  the   province   of  Manitoba  passed  in  the 

years  1881,  and  1882,  which  arc  mentioned  in  the  annexed  schedule,  were  disallowed  as 

being    in   coiiHict   with   the   policy  of   the  government,  confirmed  by  parliament  to  pre- 

./went  as  far  as  possible  the  di\ ei-sioii  of  the  trade  of  the  North-west  Territories  from  the 

railway  system  of  Canada  to  the  railway  system  of  the  United  States. 

With  respect  to  the  (Joncral  Railway  Act  of  Manitoba,  45  Victoria,  chapter  30, 
it  was  also  pointed  out  that  in  otder  that  the  Act  should  conform  to  the  legislation  of 
parliament  in  regard  to  the  Canadian  Pacific  Railway,  j)rovi.si()n  should  have  been  made 
that  no  company  hereby  incof|iorat((l  should  be  authorized  to  construct  a  line  of  railway 
south  of  the  Canadian  I'acitic  IJailwuy,  from  any  point  at  or  near  that  railway,  unless 
the  line  runs  .south-west  or  to  the  westward  of  south-west,  and  terminated  at  a  point 
distant  at  least  fifteen  miles  tVoiii  the  lOth  pai-allel  of  latitude. 

In  188.']  the  legislature  of  Manitol)a  again  passed  a  general  Act  to  encourage  the 
building  of  railways  in  that  province,  46  and  47  Victoria,  chai)ter  49,  in  which  pro- 
vision was  made  for  the  incorporation  of  railway  companies  by  the  Lieutenant-Governor 
in  Council.  To  meet  tht-  objeclion  taken  to  the  corresponding  Act  of  1882,  it  was, 
however,  provided  that,  in  the  a-lded  tcrritoiy,  no  line  of  railway  should  be  authorized 
to  be  constructed  south  of  the  Canadian  Pacitic.  from  any  point  at  or  near  the  Canadian 
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Pacific  Railway,  except  such  line  as  should  run  south-west  or  to  the  westward  of  south- 
west and  not  be  within  fifteen  miles  of  latitude  49. 

Notwithstanding  that  this  Act  was  left  to  its  operation,  and  the  fact  that  except  in  the 
added  territory,  the  Lieutenant-Governor  of  JVIanitoba  in  Council  could,  by  letters 
patent,  incorporate  a  railway  company  to  construct  a  railway  anywhere  within  the 
province,  the  Acts  of  the  legislature  of  that  province,  chapters  68  and  70,  respectively 
and  intituled,  "  An  Act  to  incorporate  the  Emerson  and  North-western  Railway  Com- 
pany," and  "  An  Act  to  amend  an  Act  to  incorporate  the  Manitoba  Central  Railway 
Company  and  amending  Acts,"  were,  on  the  22nd  day  of  March,  1886,  disallowed  for 
the  same  reasons  that  the  Railway  Acts  previously  mentioned  were  disallowed. 

The  Act  now  under  consideration  (48th  Victoria,  chapter  45)  is,  the  undersigned 
thinks,  within  the  competency  of  the  legislature  of  Manitoba,  but  in  view  of  the  facts 
stated,  he  thinks  it  desirable  that  a  report  should  be  obtained  from  the  Minister  of 
Railways  and  Canals  upon  the  question  as  to  whether  or  not  the  Act  should  be  disal- 
lowed on  grounds  affecting  the  general  policy  of  the  government. 

All  of  which  is  respectfully  submitted. 

JNO.  S.  D  THOMPSON. 

Minister  of  Justice. 

SCHEDULE. 

44  Victoria,  1881. 

Chap.  37  :   "  An  Act  to  incorporate  the  "Winnipeg  South-eastern  Railway  Company." 

Chap.  38  :   "  An  Act  to  incorporate  the  Manitoba  Tramway  Company." 

Chap.   39  :    "  An  Act  to  incorporate   the   Emerson  and   North-western   Railway 


Company, 


45  Victoria,  1882. 
Chap.  30  :  "  An  Act  to  encourage  the  building  of  Railways  in  Manitoba." 


Order  in  Council  disalloiving  Citapter  4.0,  published  in  the  Canada  Gazette  on  the  26th_ 
day  of  March,  1887^Vol.  XX.  No.  S9,page  1751. 


Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  ISth  January,  1887. 

Department  of  Justice,  Ottawa,  10th  January,  1887. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  by  chapter  2  of  the  Acts  of  the 
legislature  of  the  province  of  Manitoba,  48  Victoria  (1885),  intituled  :  "An  Act 
respecting  the  Lieutenant-Governor  and  his  Deputies,"  it  is  provided  : 
^':!:-^(l.)  That  the  Lieutenant-Governor  and  his  successors  in  office  shall  be  a  corporation 
sole,  and  that  all  bonds,  recognizances,  and  other  proceedings  at  law,  required  to  be 
tak'm  to  him  in  his  public  capacity,  shall  be  taken  to  him  and  his  successors  by  his  name 
of  office,  and  may  be  sued  for  and  recovered  by  him  or  his  successors  in  his  or  their 
nacie  of  office  as  such,  and  the  same  shall  not  in  any  case  go  to  or  vest  in  the  persons 
of,  or  representatives  of  the  Lieutenant-Governor  during  whose  term  of  office  the  same 
were  so  taken. 

(2.)  That  the  Lieutenant-Governor  may  with  the  advice  and  consent  of  the  Execu- 
tive Council,  from  time  to  time  appoint  any  person  or  persons  jointly  or  severally  to  be 
his  deputy  or  deputies  within  any  part  or  parts  of  the  province,  for  the  purpose  of  signing 
or  executing  marriage  licenses,  money  warrants,  letters  patent  of  incorporation,  licenses 
to  incorporate  companies,  societies  or  associations  to  carry  on  Ijusiness  in  the  province, 
and  commissions  under  any  Act  of  the  legislature  of  the  province  of  Manitoba. 
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By  the  1st  item  of  the  92nd  section  of  "The  British  North  America  Act,"  it  is 
provided  that  the  legislature  of  a  province  shall  have  exclusive  legislative  authority  ia 
relation  fo  the  amendment  of  the  constitution  of  the  province,  except  as  regards  the 
office  of  Lieutenant-Governor. 

It  may  be  within  the  competency  of  the  legislature  to  provide  that  any  bond, 
recognizance  or  other  proceeding  required  to  be  taken  to  the  Lieutenant-Governor  in 
his  public  capacity  shall  be  taken  to  him  and  his  successors  by  his  name  of  office,  and 
that  they  may  be  sued  for  and  recovered  by  him  or  his  successors  in  his  or  their  name 
of  office  as  such,  and  that  the  same  shall  not  in  any  case  go  to  or  vest  in  the  person  or 
representative  of  the  Lieutenant-Governor  during  whose  term  of  office  the  same  were  so 
taken,  but  on  the  other  hand  the  provision  which  constitutes  the  Lieutenant-Governor 
and  his  successors  a  corporation  sole  is  one,  the  undersigned  thinks,  which  relates  to  the 
office  of  Lieutenant-Governor. 

In  the  same  way,  no  doubt,  the  legislature  has  large  powers  with  respect  to 
marriage  licenses,  money  warrants,  letters  patent  of  incorporation,  licenses,  and  com- 
missions, which  are  issued  by  virtue  of  some  law  of  the  province,  but  in  the  same  way 
the  provision  which  authorizes  the  Lieutenant-Governor  to  appoint  a  deputy  or  deputies 
for  him,  is  one  which  also  relates  to  the  office  of  Lieutenant-Governor. 

In  these  respects  the  undersigned  thinks  the  Act  is  not  within  the  legislative 
authority  of  the  legislature  of  Manitoba,  and  for  that  reason  he  recommends  that  the 
Act  be  disallowed. 

JOHN  D.  THOMPSON, 

Minister  of  Justice. 

Order  in  Council  disalloiving  Chapter  2,  published  in  the  Canada  Gazette  on  the 
15^h  day  of  January,  1887,  Vol.  XX.,  No.  29,  page  1352. 
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MANITOBA,  49th  VICTORIA,  1886. 

4th  Session — 5ti1  Legislature. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  25th  April,  1887. 

Department  op  Justice,  Ottawa,  13th  April,  1887. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  his  report  on  the  Acts  passed  by  the 
legislature  of  Manitoba  in  the  session  held  in  1886,  authentic  copies  of  which  were 
received  by  the  Secretary  of  State  on  the  3rd  day  of  February  last. 

By  the  4th  and  5th  sections  of  chapter  5,  intituled :  "  An  Act  respecting  probate 
and  administration,"  provision  is  made  for  the  administration  of  the  estate  of  persons 
dying  intestate,  without  any  known  heir  at  law  or  next  of  kin.  In  his  report  of  the 
25th  of  August  1885,  on  an  Act  of  the  same  legislature,  47  Victoria,  chapter  26, 
intituled,  "An  Act  respecting  Escheats  and  Forfeitures  and  Estates  of  Intestates,"  the 
Minister  of  Justice  pointed  out  that  the  case  of  the  Attorney  General  of  Ontario  vs. 
Mercer  (L.  R.  8,  App.  Cases,  767),  was  not  a  decision  in  favour  of  Manitoba  with 
respect  to  real  property  escheating  for  want  of  heirs,  and  that  no  decision  had  been 
arrived  at  in  respect  of  personal  estate  which  escheats  for  want  of  next  of  kin.  By 
reference  to  th*^  report  referred  to  and  the  Order  in  Council  passed  thereon,  it  will 
also  be  seen  that  in  disallowing  the  Act  last  iiientio:ied,  your  Excellency  informed 
the  Lieutenant-Governor  of  Manitoba  of  the  readiness  of  your  government  to 
join  with  his  Honours  government  in  submitting  the  questions  at  issue  to  the  courts 
for  decision.  To  this  oiler  so  far  as  the  undersigned  is  aware,  no  answer  has 
been  made.  The  undersigned  sees  no  objection  to  allowing  the  provincial  author- 
ities to  administer  such  estates,  pending  a  settlement  of  the  legal  question 
involved,  if  steps  are  taken  to  obtain  a  decision,  and  the  interests  of  Canada  are 
not  prejudiced.  The  provision  leaving  the  disposition  of  such  estates  to  the  Attorney 
General  of  the  province  should  be  repealed,  and  it  should  be  provided  that  pending  the 
decision  of  the  question  as  to  whether  such  estates  belong  to  the  Crown,  in  the  right  of 
the  Dominion  or  of  the  province,  no  final  disposition  shall  be  made  thereof,  without  the 
consent  of  your  Excellency  in  Council  and  of  the  Lieutenant-Governor  in  Council.  If 
the  sections  referred  to  are  so  amended,  and  the  government  of  the  province  consent  to 
a  reference  of  the  question  to  the  supreme  court  for  hearing  and  consideration,  the 
undersigned  would  advise  that  the  Act  be  left  to  its  operation,  but  otherwise  that  it  be 
disallowed 

The  49th  section  of  chapter  6,  intituled  :  "An  Act  respecting  the  Manitoba  As}^- 
lum  for  the  Insane  and  the  confinement  of  persons  therein,"  is  a  re-enactment  of  48 
Victoria,  chapter  41,  section  2,  to  which  the  undersigned  called  attention  in  his  report 
of  10th  January,  1887.  From  section  49  is  omitted  the  provision  that  the  superiten- 
dent  of  the  asylum  should  not  be  compelled  to  obey  the  subpama  of  any  court  in  any 
criminal  case  ;  but  the  exception  in  the  case  of  a  capital  offence  whi^h  is  now  meaning- 
less, is  retained. 

The  provision  of  the  3rd  section  of  chapter  15,  intitutled  :  "  An  Act  respecting 
County  Court  Judges  "  by  which  it  is  enacted  that  a  county  court  judge  "  shall  not  do 
certain  acts  under  the  penalty  of  forfeiture  of  office  "  is  ultra  vires.  The  section  should 
be  amended  by  striking  out  the  words  quoted. 

Section  "233  of  chapter  29,  intituled  :   "An  Act  respecting  the  Election  of  MemV)ers 
of  the  Legislative  Assembly,"  deals  with  matters   the  subject   of  the  criminal  law.      It 
is  unnecessary  and  should  be  repealed.     See  R.S.C.,  c.  168,  s.  55. 
54 
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By  chapter  41,  intituled :  "An  Act  to  further  amend  the  Marriage  License  Law," 
the  Consolidated  Statutes,  chapter  8,  section  75,  is  amended  as  follows,  the  words  under- 
lined indicating  the  amendment :  "  The  marriage  license  may  be  issued  from  the  office 
of  the  provincial  treasurer  under  hand  and  seal  of  the  Lieutenant-Governor,  or  his 
deputy  duly  licenced  in  that  behalf,  and  shall  be  furnished,  &c."  The  Act  authorizing 
the  Lieutenant-Governor  to  appoint  deputies  having  been  disallowed,  this  Act  should, 
the  undersigned  thinks,  be  repealed. 

Chapter  45  is  "  An  Act  respecting  Assignments  for  the  Benefit  of  Creditors." 
There  is,  the  undersigned  thinks,  great  doubt  as  to  the  authority  of  a  legislature  to 
enact  such  laws  as  these,  as  they  are  in  the  nature  of  Insolvent  Acts.  Similar  Acts 
have,  however,  been  allowed  to  go  into  force  in  other  provinces,  and  the  undersigned  is 
of  opinion  that  this  Act  should  also  be  left  to  its  operation. 

Chapter  52  is  "  An  Act  to  consolidate  and  amend  the  laws  relating  to  municipal 
corporations."  By  sections  347  and  349  the  power  of  municipal  and  civic  councils  to 
make  by-laws  are  defined.  Some  of  these  are  open  to  the  objection  which  has  so  fre- 
quently been  made  in  similar  cases 

Sections  366  and  367  deal  with  criminal  law,  and  are,  the  undersigned  thinks, 
unnecessary  and  should  be  repealed.  See  R.S.C.,  c.  157,  s,  8  ;  c.  162,  s.  34,  &c.  ;  c.  174, 
ss.  28  e^  seq. 

Section  734  is  open  to  the  same  objection.     See  R.S.C.,  c.  164,  s.  55. 

By  the  2nd  section  of  chapter  59,  intituled  :  "An  Act  to  incorporate  the  Saskat- 
chewan and  Western  Railway  Company,"  the  company  is  given  power  to  construct  a 
railway  on  some  point  on  the  Manitoba  and  North-western  Railway,  at  or  near  the 
town  of  Minnedosa,  to  be  fixed  by  the  Lieutenant-Governor  in  Council,  to  Rapid  City, 
and  thence  westerly  to  the  Assiniboine  River  within  the  province  of  Manitoba.  To 
this  there  is  no  objection  ;  but  there  is  added  this  provision  : — "  And  also  to  build  and 
operate  such  branch  lines  of  lailway  as  may  from  time  to  time  be  approved  by  the 
Lieutenant-Governor  in  Council."  This  power  to  build  branch  lines  should  be  subject 
to  the.  provision  contained  in  46-47  Victoria  (Manitoba)  chapter  47,  that  no  such  line 
shall,  in  the  "added  territory,"  be  constructed  south  of  the  Canadian  Pacific  Railway, 
from  any  point  at  or  near  such  railway,  except  such  line  as  shall  run  south-west  or  to 
the  westward  of  south-west,  and  not  within  fifteen  miles  of  latitude  49°,  or  such  other 
limit;ition  of  the  power  to  build  branch  lines  should  be  enacted  as  would  prevent  the 
company  building  in  contravention  of  the  provision  referred  to. 

The  2nd  section  of  chapter  65,  intituled  :  "An  Act  to  incorporate  the  Shell  River 
Railway  Compan}', "  is  open  to  the  same  objection,  and  should  be  amended  in  the  same 
way. 

1.  That  tlie  substance  of  this  report,  if  approved,  be  communicated  to  the  Lieuten- 
ant-Governor in  Council  of  the  province  of  Manitoba. 

2.  Tliat  your  Excellency  defer  action  respecting  chapters  5,  15,  29,  41,  52,  59 
and  65. 

3.  That  the  Acts,  the  chapters  of  which  are  given  in  the  annexed  schedule,  be  left 
to  their  operation,  and  that  the  lieutenant-Ciovernor  be  informed  thereof. 

All  of  wliicli  is  respectfully  submitted. 

J  NO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

SCHEDULE. 

Chapters  1  to  1,  6  tc  11,  IC)  to  10,   12  to  51,  53  to  58,  60  to  64,  66  to  72. 
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MANITOBA— 50th  VICTORIA,  1887. 

5th  Session — 5th  Legislature. 

Report  of  the  Hon.   the   Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  6th  July,  1887, 

Departmenp  op  Justice,  Ottawa,  4th  July,  1887. 

To  His  Excellency  the  Governor  General  in  Conncil  : 

The  undersigned  has  the  honour  to  report  that  he  has  had  under  consideration  the 
following  Acts  passed  by  the  legislature  of  Manitoba  at  its  last  session  : 

(1.)  Bill  No.  5 — "An  Act  respecting  ihe  construction  of  the  Red  River  Valley 
Railway^  which  received  the  assent  of  the  Lieutenant-Governor  on  the  1st  of  June 
instant. 

(2.)  Bill  No.  81 — "An  Act  to  amend  the  Public  Works  Act  of  Manitoba,"  which 
received  the  assent  of  the  Lieutenant-Governor  on  the  10th  June  instant. 

By  the  Act  respecting  the  construction  of  the  Red  River  Valley  Railway,  the 
government  of  Manitoba  is  given  authority  among  other  things  to  construct  a  line  of 
railway  from  a  point  within  the  city  of  Winnipeg,  to  a  point  in  or  near  the  town  of 
West  Lynne. 

By  the  Act  to  amend  the  Public  Works  xVct  of  that  province,  the  Minister  of 
Public  Works  is  given  authority  to  construct  any  public  work  at  the  expense  of  the 
province,  of  which  the  construction  is  assigned  to  him  by  the  Lieutenant-Governor  in 
Council,  and  whether  such  public  work  is  authorized  by  the  statutes  now  in  force  or  not. 
It  is  also  provided  that  there  may  be  raised  by  loan  upon  the  credit  of  the  province 
such  sums  as  may  be  necessary,  bearing  interest  at  a  rate  not  exceeding  i)  per  cent,  for 
the  purpose  of  constructing  such  public  works. 

It  is  evident  that  under  such  an  Act  a  railway  such  as  the  Red  River  Valley 
Railway  could  be  constructed  by  the  Minister  of  Public  Works  as  a  public  work  of  the 
province  of  Manitoba.  It  is  evident,  also,  that  each  of  the  Acts  referred  to  is  in  con- 
flict with  that  policy  of  the  Parliament  and  of  the  government  of  Canada,  recon- 
firmed at  the  last  session  of  Parliament,  by  which  it  is  sought  to  prevent  the 
diversion  of  trade  from  the  railway  system  of  Canada  to  the  railways  of  the  United 
States. 

In  addition  to  this  fundamental  objection,  the  Act  respecting  the  construction  of 
the  Red  River  Valley  Railway  is,  the  undersigned  thinks,  open  to  the  following  objec- 
tions : — 

(1.)  By  section  8,  subsecs.  2,  4,  6,  and  7,  and  sections  12  and  22,  authority  is  given, 
among  other  things,  to  enter  upon  lands  and  take  possession  thereof,  and  to  appropriate 
so  much  of  such  public  lands  as  is  deemed  necessai-y  for  the  purposes  of  the  railway,  and 
also  to  take  therefrom  earth,  trees  and  other  materials. 

The  public  lands  of  Manitoba  are  for  the  most  part,  and  with  the  exception  of  those 
especially  transferred  to  the  province,  vested  in  Her  Majesty  in  the  right  of  the 
Dominion  of  Canada,  and  it  is  not  competent,  the  undersigned  thinks,  for  the  legisla- 
ture of  that  province  to  authorize  any  one  to  enter  upon, and  to  appropriate  for  any  pur- 
pose, the  lands  so  vested  in  her  Majesty  in  the  right  of  the  Dominion  of  Canada. 

They  are  part  of  the  public  property  of  Canada,  which,  by  the  91st  section  of  the 
British  North  America  Act,  1867,  is  exclusively  within  the  legislative  authority  of  the 
Parliament  of  Canada,  and  in  respect  of  which,  therefore,  the  legislature  of  the  province 
of  IManitoba  has  no  legislative  authority. 

(2.)  By  section  8,  subsection  9,  authority  is  given  to  connect  the  Red  River 
Valley  Railway  with  any  other  railway  at   any  point  on    its  route  ;  and  ])rovision    is 
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made  for  determination  by  arbitrators,  of  any  diiference  that  may  arise  in  respect  of  such 
connection. 

This  power  if  attempted  to  be  exercised  in  respect  of  any  railway  constructed 
under  the  authority  of  an  Act  of  the  Parliament  of  Canada  would  lead  to  a  conflict  of 
law  and  authority,  as  the  Parliament  of  Canada  has  made  provision  with  reference 
to  the  same  subject  (See  R.  S.  C,  c.  109,  s.  6,  subsecs.  13  and  14).  Again  this 
power  if  attempted  to  be  exercised  in  respect  to  the  connection  with  any  railway  at  the 
boundary  of  the  province,  or  with  a  railway  extending  beyond  the  limits  of  the 
province,  would  be  in  excess  of  any  authority  which  the  legislature  of  Manitoba  could 
grant,  as  may  be  clearly  seen  by  reference  to  the  British  North  America  Act,  1867,  sec. 
9,  clause  10  (a). 

Tt  is  obvious  that  the  objection  pointed  out  in  reference  to  the  legislature  of 
Manitoba  purporting  to  give  power  to  enter  upon  and  appropriate  public  lands  vested 
in  Her  Majesty  in  the  right  of  the  Dominion  of  Canada,  applies  equally  to  the  Act  to 
amend  the  Public  Works  Act  of  Manitoba,  especially  if  an  attempt  were  made  to  use 
that  Act  for  the  construction  of  railways  within  that  province,  as  indeed  it  must  apply 
to  every  Act  by  which  the  legislature  of  that  province  purports  to  give  authority  to  enter 
upon  such  lands. 

Attention,  perhaps,  has  not  in  the  past  been  drawn  as  much  as  it  might  have  been 
to  this  point,  because  the  government  of  Canada  was  not  unwilling  to  allow  the  public 
lands  of  Canada  to  be  used  for  the  purpose  of  railways,  the  construction  of  which  the 
government  thought  was  in  the  public  interest ;  but  now  that  a  difference  of  opinion 
has  arisen  between  the  two  goAernments  as  to  what  railways  it  is  in  the  public  interest 
to  construct  in  that  province,  it  is  but  right  to  call  attention  to  the  difficulties  which 
surround  the  legislature  of  that  province  in  attempting  to  deal  with  the  construction 
of  railways  through  lands  over  which  it  has  no  legislative  authority  whatever. 

For  these  reasons  the  undersigned  respectfully  recommends  that  the  Acts  herein 
mentioned  be  respectively  disallowed. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Order  in  Council  dixallon-ivg  the  above  Acts  (Bills  A^o.  5  and  81)  jjublished  in  the 
Canada  Cazette  on  the  16th  day  of  July,  16'87,   Vol.  XXL,  Xo.  3,  page  92. 

Report  of  thr  lion.  iheMinister  of  Justice,  apj)roved  by  His  Excellency  the  Governor 
(•eneral  in  Council  on  the  ISili  July,  1887. 

Dia'AUTMENT  OF  JusTicK,  Ottawa,  14th  July,  1887. 
To  Ills  E.icilleiicy  the  Conriior  Ceni-rid  in  Council  : 

The  undersigned  has  tlu;  honour  to  report  that  he  has  had  under  consideration  an 
Act  passed  by  the;  logisl.uure  of  the  ])rovince  of  Manitoba  at  its  last  session  (Bill  No. 
68)  intituled  "An  Act  for  further  inipi'oving  the  Law,"  which  received  the  assent  of  the 
Lieutenant-dovcnior  on  tlie  lUth  day  of  June  last,  ami  an  authentic  copy  of  which  was 
received  from  the  Licutcnant-l  iovernor  by  the  Secretary  of  State  for  Canada  on  the  4th 
day  of  July  instant. 

By  tlie  7tli  sci-tion  ot'  this  Act  it  is  provided  that  all  jjcrsons  being  engaged  as  con- 
tractors, sub  c  >nti-actor>,  sci\aiits,  employees  or  woi'kingnieii  or  otherwise  howsoever  on 
the  construction  of  any  public  work,  or  belonging  to  this  province,  or  in  the  doing  of 
any  work  under  the  sanction  expressed  in  writing  of  the  Minister  of  Public  Works  or 
the  Commissioner  of  liailways  ot'  this  province,  in  pursuance  of  any  statute  or  act  or 
resolution  of  the  leiiislative  assemhly  of  this  province,  shall  be  taken  and  deemed  in 
all  courts  of  justice  J(»  be  the  servants  of  J  lor  Majesty,  and  such  sanction  of  the  Minister 
of  Public  Works  or  of  the  Commissioner  of  Railways  of  the  province  for  the  time  being 
shall  be  taken  and  d(;eined  in  all    courts  of  justice    to  be   full  and   competent  authority 
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and  justification  to  such  person  or  persons  for  the  construction  or  doing  of  such  work 
as  aforesaid,  and  all  other  acts  and  things  purporting  by  such  statute,  act  or  resolu- 
tion to  be  authorized  to  be  done  by  or  on  behalf  of  such  minister  or  commissioner  for 
the  purposes  thereof. 

The  immunity  from  responsibility  and  liability  for  their  acts,  which  by  this  pro- 
vision is  given  to  contractors  and  persons  employed  in  the  construction  of  any  public 
work  in  the  province  of  Manitoba  or  in  doing  any  work  under  the  direction  of  the 
Minister  of  Public  Works  or  of  the  Commissioner  of  Railways  of  that  province  is  of 
such  an  unusual  and  extraordinary  character  and  constitutes  such  a  manifest  interfer- 
ence with  private  rights  that  the  undersigned  is  of  opinion  that  the  Act  should  be  dis- 
allowed without  further  delay. 

He,  therefore,  recommends  that  the  Act  of  the  legislature  of  the  province  of 
Manitoba,  passed  in  the  session  held  in  the  year  1 887,  No.  68,  and  intituled  :  "  An 
Act  for  further  improving  the  Law,"  be  disallowed. 

JOHN  A.  MACDONALD, 

For  Minister  of  Jiistwt'. 

Order  in  Council  disallowing  the  above  Act,   {Lill  No.  68,)  published  in  the.  Canada 
Gazette,  on  the  23rd  day  of  July,  1887,  Vol.  XXL,  No.  ^  2^^9^  ^¥^- 


Reiwrt  of  the  Honoiirable  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  9th  Aut/usf,  J 887. 

Department  of  Justice,  Ottawa,  5th  August,  1887. 

To  His  Excellency  the  Governor  General  in  Cotmcil  : 

The  under.-iigned  has  the  honour  to  report  that  he  has  had  under  consideration  the 
following  Acts  passed  by  the  legislature  of  Manitoba  at  its  last  session  : — 

1.  Bill  No.  1,  "  An  Act  to  incorporate  the  Manitoba  Central  Railway  Company." 

2.  BillNo.  2,  "An  Act  to  incorporate  the  Winnipeg  and  Southern  Rail wayCompany." 

3.  Bill  No.  54,  "  An  Act  to  incorporate  the  Emerson  and  North-western  Railway 
Company." 

The  undersigned  has  also  in  the  same  connection  had  under  consideration  the 
report  of  the  Minister  of  Railways  and  Canals,  dated  the  4th  July,  respecting  the 
charter  of  the  Manitoba  Central  Railway  Company,  and  the  Winnipeg  and  Southern 
Railway  Company. 

The  Act  to  incorporate  the  Manitoba  Central  Eailway  Company  and  the  Act  to 
incorporate  the  Winnipeg  and  Southern  Railway  Company,  received  the  assent  of  the 
Lieutenant-Governor  on  the  19th  April  last,  and  authentic  copies  thereof  were  received 
by  the  Secretary  of  State  on  the  2nd  July  last. 

The  Act  to  incorporate  the  Emerson  and  North-western  Railway  Company  received 
the  assent  of  the  Lieutenant  Governor  on  tlie  10th  June  last,  and  an  authentic  copy 
therefore  was  received  by  the  Secretary  of  State  on  the  4th  July  last. 

By  the  Act  to  incorporate  the  Manitoba  Central  Railway  Company,  the  company 
is  authorized  to  construct  a  railway  "  conmiencing  at  a  point  at  the  city  of  Winnipeg, 
thence  running  southerly  to  the  49th  parallel  of  north  latitude,  known  as  the  international 
boundary,  to  a  point  in  or  near  township  1,  ranges  2  and  3,  east  of  the  first  principal 
meridian,  in  the  province  of  Manitoba,  with  branches  extending  from  a  point  or  points 
on  the  said  line  of  railway  not  more  than  twelve  miles  northerly  from  the  said  inter- 
national boundary  to  the  said  international  boundary,  at  or  near,  the  towns  of  Gretna 
and  Emerson,  and  also  a  line  of  railway  extending  from  a  point  at  the  city  of  Winnipeg, 
and  running  westerly  to  a  point  at  the  town  of  Portage  la  Prairie.'^ 

By  the  Act  to  incorporate  the  Winnipeg  and  Southern  Ruilway  Company,  the 
company  is  given   authority   to  construct  a  line  of   railway   "  commencing  at  Winnipeg 
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and  running  south  or  south-east  to  the  international  boundary  of  Canada,  and  not 
extending  beyond  the  province  of  Manitoba." 

By  the  Act  to  incorporate  the  Emerson  and  North-western  Railway  Company,  the 
company  is  given  authority  to  construct  a  railway  "  from  a  point  on  the  Red  River  at 
or  near  St.  Jean  Baptiste,  in  a  north-westerly  direction  to  the  town  of  Portage  la  Prairie 
and  also  a  branch  line  from  some  point  on  the  said  line  of  railway  in  a  westerly  or  north- 
westerly direction  to  a  point  on  the  western  boundary  of  the  province  of  Manitoba." 

Adverting  to  his  report  of  the  4th  July  last,  in  reference  to  the  Act  respecting 
the  construction  of  the  Red  River  Valley  Railway,  and  the  Act  to  amend  the  Public 
Works  Act  of  Manitoba,  and  being  of  opinion  that  the  general  objections  taken  in  his 
report  in  regard  to  the  Acts  last  mentioned  apply  equally  to  the  Acts  now  ur^der  con- 
sideration, the  undersigned  respectfully  recommends  that  they  be  disallowed. 


JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report  of  the  Minister  of  Rail > cays  and  Canals. 

Depahtment  of  Railways  and  Caxals,  Ottawa,  4th  July,  1887. 

The  undersigned  has  had  under  consideration  the  despatch  dated  4th  of  May  last* 
from  his  Honour  the  Lieutenant-Governor  of  Manitoba,  covering  an  address  presented 
by  the  legislative  assembly  of  that  province,  praying  that  assent  be  given  to  the  charters 
of  the  "The  Manitoba  Central  Railway  Company"'  and  "The  Winnipeg  and  Southern 
Railway  Company,"  the  said  despatch  having  been  referred  to  him  from  the  hon.  the 
Privy  Council  for  that  purpose. 

In  dealing  with  this  matter,  the  undersigned  is  guided  by  the  following  facts  : — 

1.  By  the  loth  clause  of  the  Canadian  Pacific  Railway  Act,  44  Victoria,  chapter 
1,  it  is  laid  down  as  follows :—"  For  20  years  from  the  date  hereof,  no  line  of  railway 
shall  be  authorized  by  the  Dominion  Parliament  to  be  constructed  south  of  the  Canadian 
Pacific  Railway  from  any  point  at  or  near  the  Canadian  Pacific  Railway,  except  such 
line  as  shall  run  south-west,  or  to  the  westward  of  south-west ;  nor  to  within  fifteen 
miles  of  latitude  49.  Anfl  in  the  establishment  of  any  new  province  in  the  North-west 
Territories,  provision  shall  be  made  for  continuing  such  prohibition  after  such  establish- 
ment until  the  expii-atiou  of  the  said  period. 

2.  That  the  policy  so  adopted  has  since  been  maintained  by  the  government,  and 
that  at  the  last  s('ssion  of  parliament  (1887)  the  House  of  Commons  rendered  the  view 
taken  in  this  matter  in  1881  and  carried  out  by  the  government.  , 

As  tlie  charter  of  both  companies  to  which  assent  is  asked,  violates  the  essential 
conditions  of  the  above  cited  stipulation  of  the  Canadian  Pacific  Railway  Act,  the 
undersigned,  not  l)eing  able  to  advise  the  disregard  of  the  agreement  made  with  that 
company  in  so  im]poitant  a  particulai-,  cannot  recoiinnend  that  assent  be  given  to  the 
charters  in  (|uesti(>ii. 

Respectfully  submitted, 

J.   II.  POPE, 

Jl'iiis/i  r  (if  Riii/irai/s  ((w/  Caii<(/--^. 

<)r<l<  r  ;,,  Coiniri/  ,/is,///, ,/,-,,<;/  ih.  .!-■/>  al>nrr  iwatinii-'I  (  Hills  X,,s.  /,  J  and  J,^),  jiubHshed 
i„  ll,.    Canad,!  ^Vr.. //- .  ,,,/  ///-    /.;//,  da,/  nf  AiKjiisf^  /SS;,    Vol.  AAV.,  Xo.  7, page  ^O;',. 
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Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Excellency  tlie  Governor 
General  in  Council  on  the  29th  September,  1888. 

Department  of  Justice,  Ottawa,  2nd  July  1888. 

To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  further  to  report  upon  the  acts  of  the  legislature  of 
the  province  of  Manitoba  passed  in  the  year  1887,  and  begs  to  recommend  that  the  Acts 
passed  during  that  session,  and  being  the  chapters  3,  5  to  7,  10  to  19,  21  to  27,  28,  29 
to  46,  48  to  60,  62  to  65  inclusive,  be  left  to  their  operation. 

JNO.  S.  D.  THOMPSON, 

Minister  oj  Justice. 


Report   of  the  Hon.  the  Minister   of  Justice  approvea  by  His  Excellency   the  (lovernor 
General  in  Council  on  the  2nd  October,  1888. 

Department  of  Justice,  Ottawa,  2nd  July  1888. 
To  His  Excellency  the  Goveriior  General  in  Council  : 

The  undersigned  has  the  honour  further  to  report  upon  the  the  following  Acts  of 
the  province  of  Manitoba  passed  in  the  year  1887,  namely,  chapters  8,  9,  and  20. 

Chap.  8.  An  Act  to  amend  cap.  45  of  49  Victoria.  The  original  act  of  which  this 
chapter  is  an  amendment  is,  in  the  opinion  of  the  undersigned,  substantially  an  Insolvent 
Act,  and  many  of  its  provisions  are  therefore,  ultra  vires  of  a  provincial  legislature.  The 
original  act,  however,  having  been  left  to  its  operation  and  the  question  of  its  validity, 
as  well  as  the  passing  of  similar  enactments  in  other  provinces  Ijeing  now  before  the 
superior  courts  of  the  Dominion  for  adjudication,  it  is  not  necessary,  in  the  opinion  of 
the  undersigned,  that  this  amending  act  should  be  disallowed. 

The  undersigm-d,  therefore  recommends  that  th(>  same  be  left  to  its  operation. 

Cliap.  9.  An  Act  respecting  County  Courts.  Section  9  of  this  act  makes  provision 
for  the  appointment  of  a  deputy  in  the  event  of  the  illness  or  the  unavoidable  absence 
of  a  county  court  judge,  but  the  undersigned  liegs  to  call  attention  to  this  section  and 
to  state  that  in  his  opinion,  a  provincial  legislature  has  no  power  to  define  or  limit  the 
qualifications  of  any  county  court  judge,  that  being  an  infringement  upon  tlie  appoint- 
ing power  of  the  Governor  General  under  the  provisions  of  the  Britisli  North  An)erica 
Act. 

Section  92  of  the  said  Act  pi'ovides  as  follows  : 

"  In  case  any  parson  in  any  examination  wilfully  and  corruptly  sweai'S  (or  affirms) 
falsely  in  any  matters  where  an  oath  affidavit  or  affirmation  is  required  or  allowed  in 
this  Act,  he  shall  be  liable  to  be  ordered  into  custody  and  to  be  prosecuted  for  the  said 
offence  according  to  law  :  " 

This  section  relates  to  a  matter  of  criminal  law,  as  it  declares  that  a  person  com- 
mitting perjury  may  be  proceeded  against,  which  is  not,  in  the  opinion  of  the  under- 
signed, witliin  the  competency  of  a  provincial  legif^latui'e.  It  seems,  however,  only  to  be 
declaratory  of  the  existing  laws. 

Section  231  of  this  Act  provides  for  the  punishment  of  persons  assaulting  officers 
of  the  law  in  the  discharge  of  their  duty.  The  offence  referred  to  in  this  section  is 
provided  for  by  chapter  162  of  the  Revised  Statutes  of  Canada.  Section  34,  and  the 
section  itself  is  in  the  opinion  of  the  undersigned  an  infringement  upon  the  powers  of 
the  parliament  of  Canada  in  this  respect.  The  undersigned,  however,  is  of  opinion  that 
the  whole  act  may  be  left  to  its  operation,  but  the  attention  of  the  Lieutenant-Go vei-nor 
of  Manitoba  should  be  called  to  the  sections  referred  to  with  a  view  that  his  advisers 
may  be  moved  to  promote  legislation  i-especting  them. 
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Chapter  20,  an  "Act  respecting  the  Treasury  department  and  the  Auditing  of  the 
Public  Accounts." 

Section  55  of  this  Act  provides  as  follows  : 

"  If  any  revenue  officer  at  any  time  refuses  or  fails  to  pay  over  or  deftver  up  any 
chattel,  money  or  valuable  security  belonging  to  Her  Majesty,  to  any  officer  or  person, 
who,  being  duly  authorized  by  the  Lieutenant-Governor  in  council  demanded  the  same, 
he  shall  for  every  such  refusal  or  neglect  incur  a  penalty  of  one  thousand  dollars,  or  in 
default  of  payment  be  liable  to  imprisonment  for  a  period  not  exceeding  twelve  months." 

This  section  is  in  conflict  with  the  provisions  of  chapter  164:  of  the  Revised 
Statutes  of  Canada,  section  35  :  "  The  Larceny  Act,"  and  is  an  encroachment  upon  the 
criminal  law.  The  undersigned,  however,  does  not  recommend  that  the  power  of  dis- 
allowance be  exercised  in  respect  of  the  whole  Act  which  is  an  Act  very  largely  in  the 
public  interest,  but  that  the  attention  of  the  Lieutenant-Governor  be  called  thereto 
with  a  view  to  its  repeal  or  appropriate  legislation. 

Respectfully  submitted, 

J  NO.  S,   D.  THOMPSON, 

Minister  of  Justice. 


Correspondence  exchanged  with  the  Imperial  Government  concerning  the  Disal- 
lowance OF  THE  Railway  Acts  of  Manitoba. 

The  Governor  General  to  Secretary  of  State  for  Colonies. 

Government  House,  Ottawa,  4th  January,  1888. 

Sir, — I  have  the  honour  to  inclose  herewith  copies  of  the  following  documents : — 
(1.)  Despatch  addressed  by  the  Lieutenant-Governor  of  the  province  of  Manitoba 
to  the  Dominion  government  transmitting  a  memorial  to  Her  Majesty  in  Council  upon 
the  subject  of  tlie  disallowance  of  the  Red  River  Valley  Railway  Act,  and  other  rail- 
way charters  ;  the  memorialists  praying  to  be  heard  before  Her  Majesty  in  Council  in 
reference  to  these  disallowances. 

(2.)  An  approved  report  of  the  Privy  Council  of  Canada  inclosing  a  memorandum, 
which  has  been  prep;ired  by  my  ministers  of  the  Interior  and  of  Justice,  upon  the 
matters  dealt  with  in  the  above  mentioned  memorial. 


I  have,  kc, 


LANSDOWNE. 


I'>'titi(»i   of  E.'-mifivi'  Connri/  of  Alanitoba  to   ILr  Majesty  the   Queen. 
To  Her  Most  Exri-llint  Mojisty  iit  Coxiicil  : 

May  it  pleask  Yon;  .MA.iicsTV,^The  memorial  of  the  Executive  Council  of  the 
province  of  Manitolja,  Dominion  of  Canada,  humbly  showeth  : — 

1.  That  it  was  amongst  otlici'  things  provided  by  the  IGth  section  of  "The  British 
North  America  Act  "'  that  it  sliculd  l)o  lawful  for  the  Queen,  by  and  with  the  advice  of 
Her  Majesty's  .Most  Honourable  Privy  Council,  on  addresses  from  the  Houses  of  the 
Parliament  of  Canada,  to  admit  Puperts  Land  and  the  North-western  Territory,  or 
either  of  them  into  the  union,  on  such  terms  and  conditions  in  each  case  as  are  in  the 
addres.ses  and  as  the  (Jurcn  thiid<s  tit  to  approve,  subject  to  the  provisions  of  said 
British  North  America  Act. 

2.  That  on  address  from  the  Houses  of  Parliament  of  Canada,  the  Queen,  by  and 
with  the  advice  and  consent  of  Her  Majesty's  Most  Honourable  Privy  Council,  under 
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the  authority  of  the  said  146th  section  of  "The  British  North  America  Act,  1867,"  did, 
by  Order  in  Council  in  that  behalf,  admit  Rupert's  Land  and  the  North-western  Ter- 
ritory into  the  union,  or  Dominion  of  Canada,  and  there  was  formed  out  of  the  same, 
the  province  of  Manitoba,  which  thenceforth  became  one  of  the  provinces  of  the 
Dominion  of  Canada,  which  province  of  Manitoba  was  then  bounded  as  follows,  that  is 
to  say  :  Commencing  at  the  point  where  the  meridian  of  ninety-six  degrees  west  longi- 
tude from  Greenwich  intersects  the  parallel  of  forty  nine  degrees  north  latitude  ;  thence 
due  west  along  the  said  parallel  of  forty-nine  degrees  north  latitude  (which  forms  a 
portion  of  the  boundary  line  between  the  United  States  of  America  and  the  said  North- 
western Territory)  to  the  meridian  of  ninety-nine  degrees  of  west  longitude  ;  thence  due 
north  along  the  said  meridian  of  ninety-nine  degrees  west  longitude  to  the  intersection 
of  the  same  with  the  parallel  of  fifty  degrees  and  thirty  minutes  north  latitude  ;  thence 
due  east  along  the  said  parallel  of  fifty  degrees  and  thirty  minutes  north  latitude  to  its 
intersection  wich  the  before  mentioned  meridian  of  ninety-six  degrees  west  longitude  ; 
thenco  due  south  along  the  said  meridian  of  ninety-six  degrees  west  longitude  to  the 
place  of  the  beginning. 

3.  That  the  terms  and  conditions  on  which  Manitoba  was  admitted  into  the  union 
and  became  one  of  the  provinces  of  the  Dominion  of  Canada  are  set  forth  in  the  Act 
of  the  parliament  of  Canada,  32  an  J  So  Victoria,  chapter  3,  and  amending  Acts,  which 
Acts  are  styled  and  known  as  "  The  Manitoba  Act." 

4.  That  it  is  provided  by  the  second  section  of  "  The  Manitoba  Act "  that  on,  from 
and  after  the  said  day  on  which  the  order  of  the  Queen  in  Council  shall  take  effect  as 
aforesaid,  the  provisions  of  the  said  British  North  America  Act,  1867,  shall,  except 
those  parts  thereof  which  are  in  terms  made,  or  by  reasonable  intendment  may  be  held 
to  be  specially  applicable  to,  or  only  to  affect  one  or  more,  but  not  the  whole  of  the 
provinces  now  comprising  the  Dominion,  and  except  so  far  as  the  same  may  be  varied 
by  this  Act,  be  applicable  to  the  province  of  Mnnitoba  in  the  same  way  and  to  the  like 
extent  as  they  apply  to  to  the  several  provinces  of  Canada,  and  as  if  the  province  of 
Manitoba  had  been  one  of  the  provinces  originally  united  by  the  said  Act. 

5.  That  it  is  amongst  other  things  provided  by  the  92nd  section  of  the  British 
North  America  Act  that  in  each  province  the  legislature  may  exclusively  make  laws  in 
relation  to  matters  coming  within  the  classes  of  subjects  therein  enumerated,  and  sub- 
sections 10,  11  and  16  of  said  section  92  are  in  the  words  following  : — 

"  10.  Lucal  works  and  undertakings  other  than  such  as  are  of  the  following 
classes  : — 

"(a.)  Lines  of  steam  or  other  ships,  railways,  canals,  telegraphs  and  other  works 
and  undertakings  connecting  the  province  with  any  other  or  others  of  the  provinces,  or 
extending  beyond  the  limits  of  the  province ; 

"(/>.)  Lines  of  steamships  between  the  province  and  any  British  or  foreign  country  ; 

"(c.)  Such  works  as,  although  wholly  situate  within  the  province,  are,  before  or 
after  their  execution,  declared  by  the  parliament  of  Canada  to  be  for  the  general  advan- 
tage of  Canada,  or  for  the  advantage  of  two  or  more  of  the  provinces  ; 

"(11.)  The  incorporation  of  companies  with  provincial  objects  ; 

"(16.)  Generally  all  matters  of  a  merely  local  or  private  nature  in  the  province." 

6.  That  the  legislature  of  the  province  of  Manitoba  by  t  le  said  in  part  recited 
Acts  acquired  and  ever  since  has  had  the  undoubted  and  exclusive  power  to  charter  and 
construct  lines  of  railway  situate  wholly  within  the  boundaries  of  Manitoba  as  above 
defined,  and  from  any  one  point  to  any  other  point  within  the  province. 

7.  That  V)y  Act  of  the  parliament  of  Canada,  44  Victoria,  chapter  1,  intituled  : 
"An  Act  respecting  the  Canadian  Pacific  Riilway,"  a  charter  of  incorporation  was 
granted  to  "The  Canadian  Pacific  liailway  Company,"  on  the  terms  and  conditions  in 
said  Act  fully  set    orth. 

8.  That  the  1.5th  clause  of  said  charter  is  in  the  words  and  figures  following  : — ■ 

"  15.  For  twenty  years  from  the  date  hereof  no  line  or  railway  shall  l)e  authorized 
l)y  the  Dominion  parliament  to  be  constructed  south  of  the  Canadian  Paciiic  Railway, 
from  any  point  at  or  near  the  Canadian  Pacific  Railway,  except  such  line  as  shall  run 
south-west  or  to  the  westward  of  south-west,  nor  to  within  fifteen  miles  of   latitude  49. 
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And  in  the  establishment  of  any  new  province  in  the  North-west  Territories,  provision 
shall  be  made  for  continuing  such  prohibition  after  such  establishment  until  the  expira- 
tion of  the  said  period. 

9.  That  while  the  said  Canadian  Pacific  Railway  charter  was  being  discussed,  as 
aforesaid,  in  the  Dominion  Parliament,  much  alarm  was  occasioned  in  this  province, 
and  public  meetings  were  held  protesting  against  the  granting  of  a  monopoly  in  the 
province  of  Manitoba  to  the  Canadian  Pacific  Railway,  and  the  legislature  of  this  pro- 
vince being  then  in  session,  the  matter  occupied  much  attention,  and  the  following 
resolutions  were  introduced  to  and  unanimously  adopted  by  the  legislature  on  the 
subject : — 

Wednesday,  22nd  December,  1880. 

"  The  Hon.  Mr.  Norquay,  seconded  by  the  Hon.  Mr.  Girard,  moved  the  following : — 

"Whereas  it  appears  from  a  telegram  dated  18th  December,  1880,  addressed  by  the 
Right  Hon.  Sir  John  A.  Macdonald,  Premier  of  the  government  of  Canada,  to  Thomas 
Scott,  M.P.  for  Selkirk,  that  the  Canadian  Pacific  Railway  will  have  power  to  build 
branch  lines  anywhere ; 

"  And  whereas  it  is  further  intended,  as  appears  from  the  publication  of  the  terms 
on  which  the  Canadian  Pacific  Railway  Syndicate  have  agreed  to  construct,  equip, 
maintain  and  operate  the  said  Canadian  Pacific  Railway,  to  grant  to  the  said  company 
the  exclusive  right  of  building  and  operating  branch  lines  of  railway  to  the  international 
boundary  between  Canada  and  the  United  States  ; 

"  And  whereas  it  appears  further  that  the  said  company  have  the  right  of  accepting 
only  such  alternate  sections  of  land  as  they  may  think  proper,  and  it  is  deemed  that  the 
powers  intended  to  be  granted  to  the  company  would  be  detrimental  to  the  best  interests 
of  the  province  of  Manitoba ; 

"  And  wliile  this  House  is  of  opinion  that  the  construction  of  the  Canadian  Pacific 
Railway  should  be  entrusted  to  a  private  company,  it  views  with  alarm  some  of  the 
terms  of  agreement  between  the  government  and  the  syndicate. 

"  Therefore,  be  it  lesolved — 

"  Whereas  it  appears,  etc.,  that  for  the  present  the  Canadian  Pacific  Railway 
Syndicate  should  have  given  to  them  power  to  build  only  the  main  line  of  the  Canadian 
Pacific  Railway,  and  that  any  other  line  or  branch  line  should  be  built  by  the  syndicate 
or  other  company  only  after  their  obtaining  power  from  time  to  time  from  the  parlia- 
ment of  Canada  to  build  such  line  or  branch  line,  and  that  the  main  line  of  the 
Canadian  Paeilic  Railway  shall  not  be  allowed  to  approach  at  any  point  within  15  miles 
of  the  international  boundary  line,  and  tha^  parliament  should  not  abandon  its  rights 
of  authorizing  the  construction  of  railways  in  any  direction  by  other  companie-^  ; 

"  That  the  syndicate  shall  not  have  the  option  of  choosing  and  selecting  their  lands, 
but  shall  be  comprlled  to  take  alternate  sections  or  townships  for  their  land  gi-ant  in 
aid  of  the  construction  of  tlu;  railway,  ii-respective  of  the  quality  of  the  same." 

Thursday,  23rd  December,  1880. 

On  motion  of  Mr.  lioss,  sccoiuled  by  ^1  r.  Drumniond,  "Resolved, — That  in  the 
resolution  passed  by  this  House,  in  ret'erence  to  the  terms  of  agreement  between  the 
Dominion  government  and  thf  (';ui;idian  Piicific  Railway  Syndicate,  it  did  not  commit 
itself  to  a  limitation  of  the  olijfit  ioiuihlc  terms  in  the  clauses  of  said  contract.' 

10.  That  as  fully  applets  from  otlicial  reports  of  the  Debates  of  the  House  of  Com- 
mons of  Canada  for  the  years  [SSO  and  ISSl,  when  the  said  last  named  Act  was  being 
discussed  in  the  said  jiarlianieiit  of  ( 'anada,  it  was  strongly  urged  on  the  floor  of  the 
House  by  way  of  objection  to  said  clause  1.")  by  ceilain  members  that  it  ajiplied  to  Ma- 
nitoba, and  would  prevent  the  Imildin-  of  railways  in  Manitoba;  and  to  such  objection 
the  Right  Hon.  Sir  .John  A.  Macdonald,  then  and  still  Premier  of  Canada  and  leader  of 
the    government,  amom^  other  things,  said  as  follows  : 
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"  There  will  be  room  for  as  many  railways  in  that  country  by-and-by  as  there  are 
in  Europe,  and  if  there  be  any  attempt — the  attempt  would  be  futile — on  the  part  of 
the  Canadian  Pacific  Railway  to  impose  excessive  prices  and  rates,  it  is  folly  that  would 
soon  be  exposed  by  the  construction  of  rival  lines  east  and  west  which  would  open  up 
our  country  in  all  directions  and  prove  amply  sufficient  to  prevent  the  possibility  of  a 
monopoly  which  has  been  made  such  a  bugbear  of  by  the  honourable  gentlemen  opposite. 

"  In  order  to  give  them  a  chance,  we  have  provided  that  the  Dominion  parliament 
— mind  you,  the  Dominion  parliament ;  we  cannot  check  any  other  parliament ;  we  can- 
not check  Ontario  ;  we  cannot  check  Manitoba — shall  for  the  first  ten  years  after  the 
construction  of  the  road,  give  their  own  road,  into  which  they  are  putting  so  much 
money  and  so  much  land,  a  fair  chance  of  existence." 

And  the  Hon.  Thomas  White,  then  a  leading  follower  and  supporter  of  the  Premier 
and  now  a  member  of  said  Premier's  Cabinet  and  Minister  of  the  Interior,  among  other 
things  said  as  follows  : — 

"  But  we  are  told  now  that  beatuse  of  the  fifteen  miles  clause  there  never  can  be 
any  other  railway  into  this  country.  To  what  does  that  apply  1  Simply  to  the  terri-  y 
tories  over  which  the  Dominion  parliament  has  control.  There  is  nothing  to  prevent 
Manitoba  now,  if  it  thinks  proper,  granting  a  charter  fir  a  railway  from  Winnipeg  to 
the  boundary  line.  At  this  very  moment  there  is  a  company  in  course  of  organization 
to  build  a  railway  from  Winnipeg  to  West  Lynne  on  the  boundary.  And  after  this 
agreement  is  ratified,  this  provision  does  not  take  from  Manitoba  a  single  right  it  pos- 
sesses :  in  fact  this  parliament  could  not  take  away  those  rights.  It  has  the  same  rights 
as  the  other  provinces  for  the  incorporation  of  railway  companies  witliin  the  boundaries 
of  the  province  itself,  and  there  is  nothing  to  prevent  the  province  of  Manitoba  from 
chartering  a  railway  from  Winnipeg  to  the  boundary  to  connect  with  any  southern  rail- 
way. The  only  guarantee  which  this  company  has  under  the  contract  is  that  their  traf- 
fic shall  not  be  tapped  far  west  in  the  prairie  section,  thus  diverting  the  tratiic  away 
from  the  line,  to  a  foreign  line,  but  there  is  nothing  to  prevent  a  railway  being  built  in 
Manitoba  within  the  province  that  would  carry  tlie  traffic  to  any  railway  that  may  tap 
it  from  the  American  side.      That  is  the  positicjn  with  respect  to  this  matter." 

And  after  these  assurances  from  the  government,  and  on  the  faith  of  these  assur- 
ances, further  opposition  was  withdrawn,  and  tlie  said  clause  fifteen  passed  the  House 
in  the  form  in  which  it  had  been  introduced  as  hereinbefore  set  forth. 

11.  That  as  appears  frcmi  the  official  lepoils  of  the  Debates  of  the  House  of  Com- 
mons of  Canada  for  the  year  1884,  Sii-  Charles  Tupper,  Minister  of  Railways,  when 
urging  on  the  parliament  of  Canada  the  granting  to  the  Canadian  Pacific  Railway 
Compuiy  of  a  loan  of  thirty  millions  of  dollars  (which  loan  was  granted),  amongst 
other  things,  said  as  follows  : 

"  I  showed  that  the  present  government  had  adopted  the  policy  of  their  prede- 
cessors in  regard  to  what  is  called  the  monopoly  in  the  province  of  Manitoba  ;  that  when 
the  late  government  undertook  to  cany  on  the  construction  of  the  Canadian  Pacific 
Railway  as  a  government  work,  they  felt  bound  to  protect  traffic  of  the  road  from  being 
drawn  off  to  lines  to  the  south  of  us  in  the  adjoining  Republic,  and  had,  consequently, 
refused  to  issue  a  proclamation  which  would  charter  lines  within  the  province  of  Mani- 
toba to  connect  with  American  lines  to  the  south.  I  said  that  the  present  government, 
when  we  came  into  power,  adopted  that  policy  ;  that  we  felt,  as  our  predecessors  did, 
that  grappling  with  so  gigantic  a  work  as  the  construction  of  the  Canadim  Pacific  Rail- 
way, we  were  bound  to  adopt  every  possible  means  of  prot':'cting  our  own  line  against 
having  its  trafiic  drawn  to  lines  to  the  south — and  mark  you,  tliis  was  at  a  time  when 
we  did  not  contemplate  at  an  early  day  carrying  the  Canadian  Pacific  Railway  further 
than  Port  Arthur.  I  said  further  that  when  we  made  it  obligatory  upon  the  Canadian 
Pacific  Railway  Company  to  extend  at  once  the  line  north  of  I^ake  Su]  erior,  giving  us  an 
all-i-ail  route  from  Montreal  to  the  Pacific  Ocean,  or  from  Callendai-  to  the  Pacific  Ocean, 
we  felt  obliged  to  give  to  that  company,  upon  which  we  imposed  such  onerous  obligations, 
all  the  security  that  we  considered  necessary,  and  that  our  predecessors  in  the  govern- 
ment had  considered  necessary  foi-  the  protection  of  the  Canadian  Pacific  liailway.  But 
I  am  glad  to  be  able  to  state  to  the  House   that,  althougli  true  t<j  that  policy,  the    gov- 
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ernment  refused  to  give  assent  to  the  construction  of  lines  within  the  province  of  Mani- 
toba to  connect  with  American  railways  to  the  south,  such  is  the  evidence  presented  by 
the  operation  of  the  line  so  far  as  it  has  gone,  such  is  the  conclusion  arrived  at  by  the 
Canadian  Pacific  Railway  Company  itself  in  regard  to  the  ability  of  a  through  line  of  the 
Canadian  Pacific  Railway  to  take  ca  e  of  itself,  and  by  the  inherent  power  of  its  own  ad- 
vantages to  maintain,  its  position,  notwithstanding  any  competition  to  which  it  may  be 
subjected — although  we  have  no  power  under  the  contract,  to  touch  any  portion  of  the 
country  in  the  North-west  Territories,  we  are  now  in  a  position  to  review  and  to  recon- 
sider the  policy  of  the  late  government,  and  the  policy  of  the  present  government,  as 
to  the  continued  necessity  for  any  long  period  of  protecting  the  Canadian  Pacific  Rail- 
way against  competition.  I  am  glad  to  be  able  to  state  to  the  House  that  such  is  the 
confidence  of  the  Cana  lian  Pacific  Railway  Company  in  the  power  of  the  Canadian 
Pacific  Railway  to  protect  itself,  that  when  the  line  is  constructed  north  of  Lake  Supe- 
rior, the  government  feel  it  will  not  be  incumbent  upon  them  to  preserve  the  position 
they  have  hitherto  felt  bound  to  preserve,  that  of  refusing  to  consent  to  the  construc- 
tion of  lin  ^s  within  the  province  of  Manitoba,  connecting  it  with  American  railways  to 
the  south.  I  can  give  no  better  evidence  to  the  House  and  to  the  country  of  the  ad- 
vanced position  which  we  consider  this  great  enterprise  of  the  Canadian  Pacific  Railway 
has  attained,  than  when  I  say  that  I  feel  it  is  consistent  with  what  we  owe  to  the  people 
of  this  country  and  to  that  great  national  work,  that  the  government  .should  not  deem 
it  incumbent  on  themselves  to  pursue  the  restrictive  policy  within  the  province  of  Ma- 
nitoba, which  we  have  hitherto  been  obliged  to  maintain." 

12.  That  after  the  passing  of  said  Canadian  Pacific  Railway  Act  the  legislat'ii-e  of 
the  Drovince  did,  accoi'ding  to  its  undoubted  righ*:  (as  hereinbefore  referred  to)  by  Acts 
of  said  legislature,  charter  divers  railway  companies  for  the  purpose  of  constructing, 
maintaining  and  operating  lines  of  railway  wholly  situate  within  the  province  as  before 
defined,  yet  all  of  such  Acts  as  chartered  a  line  of  railway  to  be  constructed  or  operated 
to  any  point  within  fifteen  miles  of  the  international  boundary  line  have  been  disallowed 
and  vetoed  by  tlie  Governor  General  of  Canada  in  Council,  and  as  the  said  Canadian 
Pacific  Railway  was  then  incomplete,  such  disallowance  was  submitted  to  rather^than  in 
any  way  impede  the  completion  and  rendering  permanent  of  the  Canadian  Pacific  Rail- 
way, the  same  being  a  national  highway. 

13.  That  the  said  Canadian  Pacific  Railway  has  been  completed  for  upwards  of  18 
months,  and  has  become  permanent  and  probably  the  stiongest  railway  corporation  on 
this  continent. 

14.  That  the  province  of  Manitoba  is  separated  from  the  markets  of  Eastern 
Canada  by  a  distance  of  from  1,L'00  to  1,400  miles,  and  the  province  has  only  two  out- 
lets, namel}',  one  north  of  tlie  chain  of  lakes  by  way  of  the  main  line  of  the  Canadian 
Pacific  Railway,  via  Thunder  I  Jay,  and  the  other  south  of  Lakes  Superior  and  Huron, 
by  way  of  branches  of  the  Canadian  Pacific  Railway  to  Gretna  and  Emerson,  and  thence 
by  the  8t.  Paul,  Minneapolis  and  ^Lmitoba  Railway,  south  and  east,  with  which  last 
mentioned  railway  the  Canadian  Pacific  Railway  is  in  clos"  alliance,  and  consequently 
no  relief  can  be  expected  ther  from. 

15.  That  there  is  no  railway  competition  in  tiie  province,  the  Canadian  Pacific 
Railway  Company  having  a  monopoly  of  the  carrying  trade  of  this  province. 

16.  That  the  depression  and  discontent  arising  from  lack  of  railway  competition 
have  become  sf)  great  throughout  the  entire  province  that  the  jiopulation  almost  unani- 
mously demand  that  railway  competition  must  be  procured  l)y  the  construction  of  an 
independent  line  of  railway  running  from  Winnipeg  (the  cajjital  city  of  the  province) 
to  the  southern  limit  of  .Manitol)a  witliin  the  province,  as  defined  in  "  The  ^lanitoba 
Act,"  where  freight  can  be  transfrrrcd  to  an  independent  line  of  railway  and  thus  com- 
petition procured. 

17.  That  through  an  intei\ie\v  had  with  the  Honoui-able  Thomas  White,  then  and 
now  Minister  of  the  Interior,  on  the  Ith  of  March,  A.  D.  1887,  in  the  city  of  Winnipeg, 
which  is  reported  in  tlie  Daih/  Miinil'ihti u  of  the  5th  of  March  as  follows  : — 

''  A  deputation  of  representative  Conservative  citizens  waited  on  Hon.  Thomas 
White.  Minister   of   the  Interior,  at    the    honiinion    Lands   Office,  yesterday   afternoon, 
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and  had  a  conference  with  hkn  on  the  question  of  disallowance.  Among  the  gentlemen 
composing  the  deputation  were,  G.  F.  Gait,  R.  J.  Whitla,  F.  B.  Robertson,  W.  B. 
Scarth,  M.P.,  E.  P.  Lcacock,  M.P.P.,  A.  V.  McLenaghen,  J.  S.  Aikens,  G.  F.  Carruthers, 
J.  B.  Mather,  J.  H.  Brock,  J.  Cosgrave,  J.  B.  McKilligan,  F.  B.  Ross,  W.  Hespeler,  G. 
J.  Maulson,  C.  Glass,  T.  Gilroy,  H.  S.  Grotty,  and  J.  R.  O'Laughlin." 

"  Mr.  Scarth  introduced  the  deputation  to  Mr.  White,  and  in  doing  so  urged  the 
discontinuance  of  the  government's  disallowance  policy,  and  dwelt  strongly  on  the  fact 
that  he  had  been  elected  on  a  pledge  to  vote  against  the  government  on  this  question. 

"A  desultory  conversation  then  ensued,  during  which  the  sentiments  of  the  depu- 
tation were  expressed  clearly  to  Mr.  White.  Mr.  Whitla  and  Mr.  Robertson  were  the 
principal  spokesmen,  and  they  pointed  out  how  highly  beneficial  it  would  be  to  have 
competing  lines  of  railway  running  in  the  country,  that  a  more  rapid  development  of  the 
country  would  follow,  that  it  would  cause  a  confidence  among  the  people,  and  give  a 
renewed  impetus  to  the  various  industries  of  the  country. 

''  All  present  were  agreed  that  the  time  had  ari'ived  for  the  abolishment  of  dis- 
allowance within  the  old  boundaries  of  Manitoba. 

"Mr.  White  poii\ted  out  that  when  the  Act  was  passed  and  sent  to  Ottawa,  he  had 
no  doubt  that  the  government  would  give  it  their  attention  and  that  from  the  strong 
expressions  of  opinion  from  Manitoba  and  the  North-west,  in  which  friends  of  the 
government  were  found  to  be  most  emphatic,  the  probabilities  were  that  the  law  would 
be  allowed  to  take  its  course.  He  quite  appreciated  the  urgency  of  the  case,  and 
had  no  doubt  that  the  government  would  act  promptly,  when  a  measure,  in  the  event 
of  one  being  passed,  was  submitted  to  them,  so  that  in  the  event  of  the  policy  of  dis- 
allowance being  abandoned  there  may  be  no  delay  in  making  the  financial  arrange- 
ments for  carrying  out  the  enterprise. 

"Mr.  Carruthers  said  that  it  was  expected  the  local  legislature  would  meet  about 
the  17th  of  the  month,  when  a  charter  to  build  a  line  of  railway  to  the  boundary  would 
be  applied  for,  and  as  soon  as  it  passed  the  House  the  special  assent  of  the  Lieutenant- 
Governor  in  Council  would  be  requested.  The  charter  would  then  be  immediately  trans- 
mitted to  Ottawa  with  the  request  that  the  government  would  reply  whether  or  not  it 
would  be  allowed.  Mr.  Carruthers  asked  Mr.  White  how  soon  a  reply  might  be  ex- 
pected if  this  was  done. 

"  Mr.  White  replied  that  a  reply  would  he  given  without  delay.  He  thought  that 
if  the  government  intended  to  continue  their  disallowance  policy  the  people  should 
know  at  once. 

"  The  deputation  then  withdrew,  feeling  satisfied  from  the  manner  in  which  Mr. 
White  expresped  himself,  that  no  further  opposition  may  be  apprehended  from  the  gov- 
ernment in  respect  to  allowing  a  railway  to  be  built  to  the  boundary." 

And  also  through  a  speech  delivered  by  the  said  Hon.  Thomas  White  (then  and 
now  Minister  of  the  Interior),  in  the  city  of  Winnipeg,  on  the  7th  day  of  March,  1887, 
in  reply  to  an  address  presented  to  him  by  the  Junior  Conservative  Association,  in 
which  amongst  other  things  he  said  as  follows  : — 

"  Your  address  refers  to  the  question  of  dissallowance,  and  the  elections  which 
have  recently  occurred  and  the  discussions  to  which  they  have  given  rise,  have  added 
additional  interest  to  the  question.  As  you  are  aware,  the  contract  with  the  Canadian 
Pacific  Railway  in  no  way  interferes  with  the  right  of  the  legislature  of  Manitoba  to 
grant  charters  within  the  boundaries  of  the  province  as  they  existed  at  that  time.  This 
was  very  clearly  pointed  out  during  the  debate  in  parliament,  when  the  contract  with 
the  syndicate  and  the  charter  to  the  company  were  granted.  It  was  important,  how- 
ever, on  every  ground,  commercial  as  well  as  national,  that  the  Canadian  Pacific  Rail- 
way should  be  an  all-through  line  on  Canadian  territory,  and  that  we  should  not  be 
dependent  in  any  way  upon  American  lines  for  our  traffic  with  Manitoba  and  the 
North-west. 

"The  question  now  is,  has  the  time  arrived  when  the  policy  of  disallowance  may 
be  safely  abandoned?  You  will  not,  I  am  sure,  expect  me  as  an  individual  minister  to 
answer  that  question.  No  decision  upon  it  has  been  arrived  at  by  the  government  that 
I  am  aware  of,  and  until  that  decision  has  been   arrived   at  it   would   be   unfair  to  you 
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and  improper  on  my  part  to  express  a  definite^  opinion.  I  have  always  regarded  the 
poHcy  as  a  temporary  one.  I  have  always  regarded  the  statement  of  Sir  Charles  Tupper, 
when  Minister  of  Railways,  and  when  urging  the  thirty  million  dollar  loan  upon  the 
acceptance  of  parliament,  as  embodying  the  views  of  the  government.  The  statement 
was  that  the  granting  of  that  loan  would  secure  the  completion  of  the  railway  some 
four  or  five  years  before  the  time  fixed  in  the  original  contract,  and  thus  render  possible 
the  abandonment  of  the  policy  of  disallowance  at  an  earlier  period.  But  whether  that 
period  has  yet  arrived  must  be  left  for  the  determination  of  the  government  when  the 
question  comes  formally  before  it.  This  I  think  I  have  a  right  to  ask  you  to  assume, 
that  the  decision  will  be  come  to,  not  in  the  interests  of  any  railway  corporation,  but 
in  the  interest  of  the  country,  including  those  of  Manitoba  and  North-west  Terri- 
tories. 

"  Should  the  decision  of  the  government  be  in  the  sense  that  the  people  of  Manitoba 
evidently  hope  it  may  be,  I  am  quite  sure  that  the  Cananian  Pacific  Railway  will  be 
able  to  hold  its  own  in  the  competition  to  which  it  may  be  subjected.  (Hear,  hear.) 
It  occupies  a  position  of  special  advantage  over  any  other  possible  line  to  the  south  of 
it.  It  is  shorter  in  mileage,  and  it  is  for  its  entire  length  under  one  management,  an 
advantage  the  influence  of  which  can  hardly  be  over  estimated.  Moreover,  competition, 
resulting  in  creating  a  new  interest  in  the  development  of  Manitoba  and  the  Territories, 
would  soon  create  new  and  enlarge  trade.  That  has  l)een  the  result  everywhere.  In 
Ontario,  for  instance,  where  the  Canadian  Pacific  Railway  has  invaded  territory  which 
the  Grand  Trunk  Railway  Company  was  disposed  to  x'egard  as  its  exclusive  possession, 
the  result  has  been  to  enormously  increase  the  general  traffic,  an  increase  in  which  the 
Grand  Trunk  has  become  a  sharer.  Every  one  must  rejoice  to  see  that  the  traffic  returns 
of  that  railway,  to  which  Canada  has  been  so  much  indebted  in  the  past,  are  showing  a 
steady  weekly  increase,  and  I  think  I  am  right  in  saying  that  increase  has  come  chiefly 
from  Canadian  freight  and  passengers.  (Cheers.)  There  will  be  trade  enough  in  Mani- 
toba and  the  North-west  to  aftbrd  profitable  traffic  returns  for  both  the  Canadian  Pacific 
and  the  Grand  Trunk  Railways,  if  the  latter  should  find  entrance  here,  and  it  would 
be  no  small  advantage  to  the  country  as  a  whole  to  have  the  large  interests  connected 
with  these  two  great  corporations  enlisted  in  the  work  of  developing  the  great  west 
instead  of,  as  there  is  too  much  reason  to  fear  has  been  the  case  in  the  past,  as  to  one 
of  them,  devoted  ratlier  to  the  prevention  of  that  development." 

The  peoi)le  of  Manitoba  were  led  to  lielieve  that  the  policy  of  disallowance  of  Man- 
itoba railway  legislation  would  not  be  further  continued. 

18.  That  the  legislature  of  Manitoba  passed  at  the  last  session  thereof  (as  herein- 
after more  fully  set  forth),  "An  Act  to  incorporate  the  Manitoba  Central  Railway 
Company,"  and  "  An  Act  to  incorpoi-ate  the  Winnipeg  and  Southern  Railway  Com- 
pany," which  were  assented  to  on  the  19th  day  of  April,  1887,  and  were  transmitted  to 
the  Secretary  of  State  forthwith  thereafter,  with  the  request  that  the  Governor  General 
in  Council  would  ])ass  upon  them  immediately,  yet  the  Goveinor  General  in  Council  did 
not  pa.ss  upon  said  two  Acts  until  the  9th  day  of  August,  1887. 

19.  That  the  legislative  assembly  of  this  province  as  a  consequence  were,  in  the 
meantime,  led  to  l)e!ieve  that  the  I'cpivsentations  made  l)y  the  said  Hon.  Thos.  White, 
in  Winnipeg,  as  aforesaid,  were  ])eing  adopted  by  the  Dominion  executive,  and  that  the 
rights  of  the  province  to  charter  lines  of  railway  within  the  old  jn-ovince  of  Manitoba, 
would  not  in  future  be  interfered  with. 

20.  That  the  legislature  of  this  pi-ovince  in  that  belief,  and  in  compliance  with 
the  urgent  desire  of  the  peo])le  tlwoughout  the  province  for  the  purpose  of  })rocuring 
railway  competition  by  the  coustruction  of  an  independent  line  of  railway,  did,  at  the 
said  last  session  of  the  said  legishitui-e  (which  session  was  held  in  the  months  of  April, 
May  and  June,  18S7),  unanimously  pass  aii  Act,  intituled  :  ''An  Act  respecting  the 
construction  of  the  Red  Hiver  X'allry  Railway,"  and  being  chaptei-  4  of  the  Acts  of 
this  pi'ovince,  passed  in  the  fiftieth  yeai-  of  Her  Majesty's  reign,  for  the  purpose  of  con- 
sti'ucting,  maintaining  and  operatiiiL,'  a  government  line  of  railway  from  a  point  within 
the  city  of  Winnipeg,  to  a  poijil  within  or  near  the  town  of  West  Lynne,  within  the 
province  of  Manitoba,  such  railway  to  be  styled  and  known  as   "The  Red  River  Valley 
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Railway,"  and  to  be  a  public  work  belonging  to  the  province  of  Manitoba,  and  the 
construction  of  the  railway  and  its  management  to  be  under  the  charge  of  the  Rail- 
way Commissioner  for  Manitoba  (an  authentic  copy  of  which  last-mentioned  Act  is  here- 
unto annexed),  and  the  said  Act  was  assented  to  by  his  Honour  the  Lieutenant- 
Governor  and  became  law  on  the  first  day  of  June,  A.D.  1887. 

21.  That  in  pursuance  of  and  under  the  authority  of  said  "  Red  River  Valley  Rail- 
way Act,"  the  Railway  Commissioner  for  Manitoba  did  advertise  for  tenders  for  the 
construction  and  equipping  of  said  Red  River  Valley  Railway,  and  on  the  29th 
day  of  June,  A.  D.  1887,  did  enter  into  a  contract  for  the  constructioii  and  equipping 
of  said  railway,  and  whereby  the  contractors  became  and  are  bound  to  construct  and  equip 
the  said  railway,  whereby  the  province  of  Manitoba  became  and  is  bound  to  pay  to  the 
said  contractors  the  sum  of  $782,340.00  therefor. 

22.  That  in  pursuance  of  said  "  Red  River  V^alley  Railway  Act "  and  of  said  con- 
tract, and  prior  to  the  6th  day  of  July,  1887,  the  said  Railway  Commissioner  for  Mani- 
toba had  the  line  of  said  railway  surveyed,  and  a  large  part  of  the  right  of  way  therefor 
purchased,  and  the  contractors  had  sub-let  by  contract,  part  of  the  work  of  construction 
and  equipping  of  said  railway,  and  the  contractors  and  sub-contractors  at  once  entered 
upon  their  work  and  prosecuted,  and  were  on  and  prior  to  the  6th  of  July,  1887,  pro- 
secuting the  same  vigorously. 

23.  That  the  legislature  of  this  province  did  at  its  last  session  pass  a  certain  other 
Act,  intituled  :  "  An  Act  to  amend  the  Public  Works  Act  of  Manitoba,"  by  which  Act 
the  Minister  of  Public  Works  of  the  province  was  (amongst  other  things)  given  authority 
to  construct  any  public  work  at  the  expense  of  the  province,  of  which  the  construction 
is  assigned  to  him  by  the  Lieutenant-Go\  ernor  in  Council. 

24.  That  the  Governor  General  in  Council  did,  by  Order  in  Council  and  proclama- 
tion, dated  the  6th  day  of  July,  A.  D.  1887,  disallow  the  said  Act,  intituled  :  "An  Act 
respecting  the  construction  of  the  Red  River  Valley  Railway,"  and  the  said  Act,  inti- 
tuled :  "  An  Act  to  amend  the  Public  Works  Act  of  Manitoba,"  on  the  general  ground 
(as  set  forth  in  the  report  of  the  Minister  of  Justice  to  Council),  that  each  of  the  Acts 
referred  to  was  in  conflict  with  that  policy  of  the  parliament  and  of  the  goverment  of 
Canada,  by  which  it  is  sought  to  prevent  the  diversion  of  trade  from  the  railway  sys- 
tem of  Canada  to  the  railways  of  the  United  States. 

2.5.  That  the  legislature  of  this  province  did  at  its  said  last  session  pass  certain 
other  Acts  granting  charters  to  railway  companies,  and  amongst  them  an  Act,  intituled  : 
"  An  Act  to  incorporate  the  Winnipeg  and  Southern  Railway  Company,"  by  which 
Act  the  company  was  given  authoi'ity  to  construct  a  line  of  railway  commencing  at 
Winnepeg  and  running  south  or  south-east  to  the  international  boundary  of  Canada  and 
not  extending  beyond  the  province  of  Manitoba,  and  an  Act,  intituled  :  "  An  Act  to 
incorporate  the  Emerson  and  North-western  Railway  Company,"  by  which  Act  the  com- 
pany is  given  authority  to  construct  a  railway  from  a  point  on  the  l^ed  River  at  or 
near  St,  Jean  Baptiste  in  a  north-westerly  direction  to  the  town  of  Portage  la  Prairie  ; 
and  also  a  branch  line  from  some  point  on  the  said  line  of  railway,  in  a  westerly  or 
north-westerly  direction,  to  a  point  on  the  western  boundary  of  the  province  of  Manitoba  ; 
and  although  the  legislature  had  full  power  and  authority  to  pass  said  two  last  men- 
tioned Acts,  yet  the  Governor  General  in  Council  did,  by  Order  in  Council,  dated  the 
ninth  day  of  August,  1887,  disallow  the  said  two  last  mentioned  Acts,  on  the  ground 
(as  set  forth  in  the  report  of  the  Minister  of  Justice  to  Council),  that  the  general  ob- 
jections taken  in  his  report  in  regard  to  said  "Act  I'especting  the  construction  of  the 
Red  River  Valley  Railway  "  and  the  "  Act  to  amend  the  Pul>lic  Works  Act  of  iNIaiii- 
toba,"  applied  equally  to  the  Acts  then  under  consideration. 

20.  That  the  right  of  deciding  what  railway  or  other  local  public  work  should  in 
the  interests  of  the  province,  be  built  or  constructed,  is  exclusively  within  the  local 
legislature,  and  the  interference  with  that  right  by  disallowance  of  the  Acts  of  the 
legislature  is  a  violation  of  the  spirit  of  the  British  North  America  Act  and  an  arbi- 
trary exercise  of  the  veto  power. 

27.  That  the  1-  gislature  of  this  province  has  decided  that,  in  the  interests  of  the 
province  the  Red  River   Valey    Railway   should  be  constructed  and  to  that  end  unani- 
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mously  passed   the   said  Act,  and   authorized  the   construction  of  said  railway  as  a 
public  work  of  the  province. 

28.  That  during  said  last  session  of  tlie  legislature  of  this  province,  to  wit,  on  the 
9th  day  of  June,  1887,  the  following  resolution  was  unanimously  passed  by^the  legis- 
lative assembly  : 

"  On  motion  of  the  Hon.  Mr.  Norquay,  seco:ided  by  the  Hon.  Mr.  Harrison, 

"  Resolved, — Whereas  it  is  the  avowed  policy  of  the  government  of  the  Dominion 
to  continue  to  advise  the  disallowance  of  railway  charters  granted  by  the  legislature  for 
the  construction  and  operation  of  a  line  of  railway  to  the  southern  boundary  of  the  pro- 
vince ; 

"And  whereas  it  is  of  the  utmost  importance  to  the  people  of  the  province  that  a 
charter  for  such  a  line  of  railway  should  be  left  to  its  operation,  whereby  they  would  be 
able  to  secure  competing  rates  with  the  Canadian  Pacific  Railway,  and  obtain  access  to 
the  markets  of  the  world  for  their  surplus  produce  by  other  than  one  channel ; 

"  And  whereas  the  rates  charged  by  the  Canadian  Pacific  Railway  Company  are 
so  excessive  that  the  energies  of  this  province  are  crippled  to  an  unwarrantable  extent ; 

"  And  whereas  the  continuance  of  such  a  policy  on  the  part  of  the  federal  govern- 
ment is  calculated  to  deter  immigrants  from  settling  in  the  province,  and  to  prevent  the 
investment  of  capital  therein  ; 

"  And  whereas  it  is  claimed  on  the  part  of  the  province  that  in  chartering  a  line  of 
railway  wholly  within  the  limits  of  the  old  province,  as  defined  by  33  Vic,  cap.  3,  the 
legislature  acts  within  its  legal  and  constitutional  right ; 

"  Therefore,  be  it  resolved.  That  should  the  power  of  disallowance  be  further 
exercised  in  reference  to  charters  granted  by  this  legislature  for  the  construction 
and  operation  of  a  line  or  lines  of  railway  wholly  within  the  limits  of  the  old  Pro- 
vince of  Manitoba,  the  government  are  hereby  authorized  to  submit  the  case  of  the 
province,  appealini^  from  the  action  of  the  federal  government,  and  praying  that  Her 
Majesty  may  be  pleased  to  order  that  in  future  the  province  may  be  allowed  to  exercise 
in  this  respect  her  constitutional  rights." 

29.  That  the  will  of  the  people  has  been  attempted  to  be  set  aside  by  the  exercise 
of  the  power  of  disallowance,  in  disallowing  the  said  Red  River  Valley  Railway  Act, 
and  said  other  railway  charters. 

30.  And  that  by  reason  of  the  said  policy  of  disallowance  of  provincial  railway 
charters,  all  classes  of  our  people  have  suffered  loss ;  distrust  has  been  created  where 
trust  and  confidence  should  have  been  inspired  ;  trade  and  commerce  have  been  mis- 
chievously unsettled  and  disturbed  ;  immigration  has  been  retarded  ;  the  progress  of  the 
province  has  been  seriously  checked,  and  our  people  feel  that,  in  being  deprived  of  their 
undoubted  rights  under  the  15ritish  North  America  Act,  they  have  not  the  full  freedom 
of  l>ritisli  subjects. 

Your  inemorialists  would  therefore  respectfully  pray  :  That  they  may  be  heard 
before  your  Majesty  in  Council  through  the  Honourable  John  Norquay,  First  Minister 
and  Provincial  Secretary  ;  the  1  loiiourable  C.  E.  Hamilton,  Attorney  General  of  the  pro- 
vince of  Manitoba,  and  such  Counsel  as  may  be  retained,  to  further  explain  the  inju- 
rious efi'ects  of  such  interference  witli  the  legislative  powers  of  the  province,  and  that 
an  early  day  be  appointed  for  such  hearing;  and  further,  that  the  praciice  of  disal- 
lowing acts  clearly  within  the  power  of  the  local  legislature  may  be  discontinued  ;  and 
that  in  the  future  the  pro\  ince  may  be  allowed  to  exercise  in  this  respect  her  consti- 
tutional rights. 

And  for  such  further  or  other  relief  as  your  memorialists  may  appear  entitled  to. 
And  as  in  duty  boui.d  will  evei-  pi'ay. 

Signed  on  behalf  of  tlie  Ivxeeutiv(>  Council  of  the  province  of  3Ianitoba, 


J.   NORQUAY, 

PresicUnt  of  Exrrutivn  Council. 
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Copy  of  a  Report  of  a  Committee  of  the  Honourable  the  Privy  Council,  approved  by  His 
Excellency  the  Governor  General,  in  Council  on  the  Jfth  January,  1888. 

The  Committee  of  the  Privy  Council  have  under  consideration  a  despatch  dated 
12th  October,  1887,  from  the  Lieutenant-Governor  of  the  province  of  Manitoba,  trans- 
mitting a  memoiial  to  Her  Most  Excellent  Majesty  in  Council,  on  the  subject  of  the 
disallowance  by  the  government  of  Canada  of  certain  Acts  of  the  provincial  legislature, 
authorizing  the  construction  of  a  railway  connecting  the  city  of  Winnipeg  with  the 
United  States  system  of  railways  at  the  international  boundary  line,  with  the  request 
that  the  same  may  be  forwarded  to  the  Secretary  of  State  for  the  Colonies. 

The  sub-committee  of  council,  to  whom  the  subject  was  referred  by  your  Excellency 
in  council,  submit  the  accompanying  observations  on  the  said  memorial. 

The  Committee  of  the  Privy  Council,  concuri'ing  in  the  report  herewith,  advise  that 
your  Excellency  be  moved  to  forward  a  copy  hereof  to  the  Right  Honourable  the  Seci'etary 
of  State  for  the  Colonies,  at  the  same  time  PiS  your  Excellency  is  pleased  to  forward  the 
memorial  of  the  Executive  Council  of  the  province  of  Manitoba. 

All  which  is  respectfully  submitted  for  your  Excellency's  approval. 

JOHN  J.  McGEE, 

Clerk,  Privy  Council. 


Report  of  Sub-Committee. 

The  sub-committee,  to  whom  was  referred  the  petition  of  the  government  of 
Manitoba  to  the  Queen's  Most  Excellent  Majesty  in  council,  on  the  subject  of  the  dis- 
allowance by  the  government  of  Canada  of  certain  Acts  of  the  provincial  legislature, 
authorizing  the  construction  of  a  railway  connecting  the  city  of  Winnipeg  with  the 
United  States  system  of  railways  at  the  international  boundary  line,  submit  the 
following  observations  on  the  subject  of  the  said  petition  : — - 

Upon  that  part  of  the  petition  which  recites  the  conditions  under  which  the  pro- 
vince of  Manitoba  became  a  pro\ince  of  the  Dominion,  it  is  not  necessary  to  ofier  any 
remarks.  The  sub-committee  submit  that  Manitoba  occupies  in  the  confederacy 
precisely  the  same  position  in  respect  of  its  legislative  powers  as  other  provinces  of  the 
Dominion,  those  terms  being  determined  ])y  the  ninety-second  section  of  the  British 
Nortli  America  Act.  It  is  sufficient,  therefc)re,  to  refer  to  the  general  argument  of  the 
petition  upon  which  it  is  sought  to  justify  the  complaint,  that  the  policy  of  the  govern- 
ment of  Canada,  in  disallowing  railway  charters,  is,  in  the  first  place,  an  act  of  bad 
fciith,  and,  in  the  second,  is  calculated  to  impede  the  prosperity  of  the  province. 

The  speeches,  extracts  from  which  are  given  in  the  petition  of  the  government  of 
Manitoba,  delivered  in  parliament  when  the  contract  for  the  construction  of  the 
Canadian  Pacific  Railway  was  under  discussion,  do  not  bear  the  significance  that  is 
attempted  by  the  petitioners  to  be  placed  upon  them.  The  country  extending  from  the 
western  boundaiy  oi  Manitoba  to  the  eastern  boundary  of  British  Colunibia,  had  by 
Act  of  the  Canadian  parliament  been  delegated  to  the  North-west  Council,  under  the 
direct  legislative  control  of  that  parliament.  It  was  competent,  therefore,  for  the 
parliament  of  Canada  to  embody  in  a  contract  for  the  construction  of  the  railway,  any 
restrictions  which  might  be  deemed  necessary,  in  so  far  as  that  territory  was  concerned. 
This  right  was  subsequently  recognized  in  the  most  formal  manner  by  the  legislature  of 
the  province  of  Manitoba,  when,  in  the  Act  passed  by  that  legislatuie  accepting  and 
confirming  the  extension  of  the  boundaries  of  the  province,  the  restrictive  clause  of  the 
Canadian  Pacific  Railway  contract  was  made  applicable  to  the  added  territory  of  the 
province.  But  the  Parliament  of  Canada  had  no  power  then,  as  it  has  no  power  now, 
to  limit  or  alter  any  right  conferred  upon  a  province  of  the  Dominion  by  the  ]5iitish 
North  America  Act.  The  legislative  rights  of  Manitoba  could  not  be,  and  weie  not 
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intended  to  be,  affected  by  the  contract  with  the  Canadian  Pacific  Railway  Company  ; 
and  it  was  to  remove  a  misapprehension  which  had  obtained  to  some  extent  in  the  public 
mind  upon  this  point,  that  the  statements  which  are  quoted  in  the  petition  of  the 
Manitoba  government  were  made  at  the  time  the  contract  was  under  discussion. 

But  as  the  parliament  of  Canada  could  not  i-estrict  or  alter  any  of  the  powers 
conferred  upon  a  province  by  the  British  North  America  Act,  neither  could  it  change 
the  terms  of  that  Act  which  relate  to  the  power  of  disallowance.  That  power  remained 
to  be  exercised  in  the  interests  of  Canada,  whether  as  respects  the  province  of  Manitoba, 
or  any  other  province  of  the  Dominion.  The  petitioners  admit  that  they  acquiesced  in 
the  exercise  of  that  power  while  the  Canadian  Pacific  Railway  was  under  construction, 
V-  so  as  not  to  "  impede  the  completion  and  rendering  permanent  of  the  Canadian  Pacific 
Railway,  the  same  being  a  national  highway."  This  admission  of  the  petitioners  covers, 
in  fact,  the  whole  ground,  and  reduces  the  question  to  one  of  opinion  as  to  whether  it 
would  be  wise,  in  the  interests  of  Canada,  immediately  on  the  completion  of  the  railway, 
to  abandon  a  policy  for  the  protection  of  the  Canadian  Pacific  Railway,  and  the  interests 
of  Canadian  commerce,  which  it  is  conceded  was  properly  pursued  while  the  road  was 
under  construction. 

Before  dealing  with  that  question  the  sub-committee  desire  to  refer  to  another 
argument  used  by  the  government  of  Manitoba  in  their  petition,  based  upon  the  ninety- 
second  section  of  the  British  North  America  Act,  defining  the  legislative  powers  of  the 
parliament  of  Canada  and  the  legislatures  of  the  several  provinces  of  the  Dominion 
resjjectively.  By  sub-clause  ten  of  that  clause,  control  is  given  to  the  provincial 
legislatures  over — 

"  Local  works  and  undertakings  other  than  such  as  are  of  the  following  classes  : — 

"(a.)  Li  es  of  steam  and  other  ships,  railways,  canals,  telegraphs,  and  other  works 
and  undertakings  connecting  the  province  with  any  other  or  others  of  the  provinces,  or 
extending,  beyond  the  limits  of  the  province  : 

"  (b.)  Lines  of  steamships   between  the  province  or  any  British  or  foreign  country  ; 

"'  ('•.)  Such  works  as  although  situate  within  the  province,  are  before  or  after  their 
execution,  declared  by  the  Parliament  of  Canada  to  be  for  the  general  advantage  of 
Canada,  or  for  the  advantage  of  two  or  more  of  the  provinces." 

The  sub-committee  submit  that  the  distinction  between  works  purely  local  and 
those  of  general  interest,  embodied  in  the  above  clause,  is  a  very  obvious  one,  and 
may  be  made  more  clear  by  reference  to  the  sub-clause  of  the  ninety-first  section  of 
the  liritisli  North  America  Act,  which  confers  upon  the  parliament  of  Canada 
exclusive  jurisdiction  in  all  matters  affecting  "  the  regulation  of  trade  and  commerce." 
To  say  that  a  provincial  legislature  shall  not  have  power  to.  legislate  in  respect  of 
railways  extending  into  another  province,  or  into  a  foreign  country',  Avould  be  mere 
surplusage,  for  the  reason  that  no  powers  can  be  conferred  by  any  legislative  body  for 
the  constiuction  or  working  of  railways  beyond  its  own  boundaries.  It  is  clear,  there- 
fore, that  the  exception  in  sub-clause  ten  of  tlie  ninety-second  section  of  the  British 
North  America  Act,  were  designed  to  restrict  the  powers  of  tlie  legislatures,  to  works 
of  purely  local  concern,  leaving  to  the  exclusive  control  of  the  parliament  of  Canada, 
railways  which,  although  situated  technically  within  the  boundaries  of  a  province,  are 
intended  to  become  and  being  created  with  the  express  object  of  connecting  with 
other  railways  beyond  its  limits,  would  thus  become  great  arteries  of  interprovincial  or 
international  ccMnmei'cc. 

Indeed  this  distinction  has  beeii  expressly  admitted  bv  leading  members  of  the 
Manitoba  government  ;ind  legislature.  In  a  debate  which  took  place  in  the  legislature, 
during  the  .season  of  lS,s;i,  on  the  subject  of  railways  leading  towards  the  boundary, 
Mr.  Norquay,  then,  as  now,  premier  of   the  province,  said  ;— 

"  My  friend  contends  tiiat  we  can  pa.ss  legislation  chartering  railways  to  the 
boundary  line.  I  cDiitend  wc  cannot.  In  the  B.N. A.  Act,  under  the  head  of  'Exclusive 
powers  of  local  l»\irislaturcs,'  wc  lind  telegra])h,  steamboat  and  railway  lines,  other 
than  those  connecting  one  province  with  anoth(>r  or  extending  beyon«l  the  boundary  of 
the  province.  iJut  my  hon.  fiiend  says  that  I  promised  to  re  enact  the  charter  of  tlie 
Emerson    and    Norlh-westeni.      Now,    the    avowed   object    of   the  parties   seek\ng   the 
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incorporation  of  that  company  was  to  build  the  line  between  the  town  of  Emerson  and 
several  other  towns  in  the  province  of  Manitoba.  The  incorporators  never  showed  any 
intention  of  making  a  connection  south  of  the  boundary.  He  had  sympathized  with 
the  people  of  Emerson — he  believed  they  ought  to  get  that  charter — would  assist  them 
to  get  it — and  would  not  go  back  on  his  word.  But  Emerson  shall  get  its  charter  for 
the  avowed  object  for  which  incorporation  was  sought.  When  interested  parties  say 
that  they  intend  using  the  bill  in  a  manner  to  exceed  the  power  which  the  local  legisla- 
ture could  confer  upon  them — when  this  was  said,  those  making  the  statements  were 
responsible  for  the  disallowance  of  that  measure.  The  hon.  member  alluding  again  to 
the  provincial  rights  cry,  explained  that  he  would  be  the  last  one  to  curtail  any  powers 
that  belonged  to  us  as  a  province  ;  but  he  would  also  refuse  to  delude  the  people  of 
Manitoba  by  clap-trap  railway  legislation,  such  as  clearly  exceeded  our  powers  as  a 
province." 

Mr.  Wilson,  then,  as  now,  a  member  of  the  government,  said : 

"  He  believed  that  it  was  against  the  spirit  of  the  B.N.  A.  Act  for  a  provincial 
legislature  to  start  railways  which  were  intended  to  connect  with  foreign  lines." 

Mr.  Leacock,  a  prominent  member  of  the  legislature,  said  : 

"  He  believed  that  the  plain  meaning  of  the  Act  was  that  the  provinces  should  not 
have  the  power  to  charter  lines  to  connect  with  foreign  countries.  Otherwise  they 
might  be  able  to  frustrate  the  plans  of  the  Federal  authorities,  as,  for  instance,  in  the 
case  of  military  operations." 

And  Mr.  Attorney  General  Sutherland  expressed  his  opinion,  if  possible,  even  more 
strongly,  as  follows : 

"  It  was  absurd  to  suppose  that  the  provinces  were  not  to  be  allowed  to  charter 
railways  connecting  one  province  with  another,  while  an  the  same  time  they  might 
charter  railways  to  connect  a  province  with  a  foreign  country." 

Again  in  1886,  a  debate  took  place  in  the  Manitoba  legislature  on  the  subject  of 
provincial  railway  charters,  and  the  powers  of  the  province  in  relation  to  them. 

On  that  occasion  Mr.  Harrison,  now  Minister  of  Agriculture  in  the  Manitoba 
government,  thus  expressed  himself  : 

"  To  charter  railways  to  run  from  any  one  point  to  any  other  in  the  province  was 
a  special  power  of  the  legislature,  but  it  was  distinctly  prohibited  that  lines  could  be 
chartered  to  join  roads  in  other  provinces,  or  lines  beyond  the  confines  of  the  province. 
He  would  ask  if  it  was  of  such  immense  necessity  to  the  traffic  of  the  province  to  build 
a  line  from  Emerson  to  Portage  la  Prairie  1  He  did  not  think  so.  It  was  in  con- 
templation to  connect  the  Emerson  and  North-western  with  roads  outside  the  province. 
In  doing  that  tliey  were  doing  what  was  strictly  prohibited  by  the  British  North 
America  Act.  If  the  line  was  designed  as  an  interprovincial  or  international  road,  why 
did  not  the  incorporators  adopt  the  proper  course  open  to  them,  and  apply  to  the 
Dominion  parliament  for  a  charter?  " 

During  the  same  session  of  the  legislature,  in  Marchj  1886,  a  general  debate  took 
place  on  a  motion  of  the  leader  of  the  opposition,  Mr.  Greenway,  "  That  an  humble 
address  be  forwarded  to  his  Excellency  the  Governor  General  in  Council,  praying  that 
there  be  no  interference  with  our  rights  as  a  legislature  in  respect  to  railway  legisla- 
tion." In  the  course  of  the  debate,  Mr.  Norquay,  the  premier,  dealt  somewhat  fully 
with  tlie  question,  as  follows  : — 

"  Now,  in  the  matter  of  being  able  to  pass  a  charter  to  incorporate  a  company  to 
operate  within  the  limits  of  the  province  of  Manitoba,  the  authority  of  the  province  in 
that  respect  has  never  been  denied,  as  far  as  I  know,  by  any  individual  on  the  floor  of 
this  House,  but  there  has  been  a  doubt  as  to  whether  the  legislature  could  charter  a 
line  to  make  connection  with  a  line  beyond  the  boundary  of  the  province.  The  House 
may  charter  to  the  boundary,  and  if,  by  any  means,  that  line  could  make  connection 
with  others  passing  the  province,  it  is  a  Federal  business  to  say  whether  that  line  shall 
proceed  to  operation  or  not.  That  has  been  the  contention  of  members  on  the  govern- 
ment side  of  the  House,  and  they  have  asserted  by  their  legislation,  time  and  a^ain,  the 
opinions  which  they  entertained  on  this  subject.  I  believe,  and  here  reaffirm  the  belief 
that  has  been  placed  on  our  statute-book,  that  we  can  charter  within  the  old  province 
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of  Manitoba,  local  companies  to  operate  a  line  from  one  point  to  another  within  the 
province,  but  as  for  the  connection  with  other  lines,  that  remains  for  the  Federal 
Government  either  to  allow  or  disallow.  *  *  *  I  will  refer  to  another  important 
point.  Gentlemen  will  come  to  the  House  with  charters  and  insist  on  having  those 
charters  just  as  they  placed  thein  before  the  House,  and  that  no  interference  be  made 
by  the  House  with  their  particular  desires  in  that  respect,  and  when,  after  they  had 
been  informed  that  these  Acts  would  be  subjert  to  disallowance,  and  when  they  have 
insisted  on  their  passage  as  they  presented  them  to  this  House,  then  they  should  not 
be  chagrined  at  their  consequences.  It  would  appear  that  the  desire  of  these  individuals 
was  that  those  Acts  should  be  disallowed.  Charters  were  presented  to  this  House 
more  for  the  purpose  of  creating  excitement  than  for  promoting  any  really  good 
objects.  *  *  *  The  hon.  gentlemen  opposite  affirm  that  the  Federal  government 
claim  a  right  which  they  do  not  possess.  I  think  that  the  constitution  plainly  lays 
down  that  they  do  possess  the  power  of  disallowance,  although  that  power  should  be 
guarded.  *  *  *  In  looking  over  the  motion  of  the  hon.  gentlemen  (Opposition) 
there  is  only  one  thing  I  would  mention  more,  and  that  is  the  reference  to  our  rights 
as  a  legislature.  In  this  respect,  while  we  are  prepared  to  stand  by  our  rights  as  a 
legislature,  I  think  that  anybody  who  looks  over  the  constitution  will  see  that  while  we 
have  the  undoubted  right  to  enact  railway  charters,  and  while  we  have  the  undoubted 
right  to  enact  anything  coming  within  the  exclusive  rights  of  provincial  legislatures, 
the  Privy  Council  have  the  right  to  advise  his  Excellency  the  Governor  General  to 
veto  any  Act  that  is  inconsistent  with  the  general  interests  of  the  Dominion  of  Canada." 

Mr.  Lariviere,  then  Minister  of  Agriculture  and  now  Provincial  Treasurer,  follow- 
ing Mr.  Norquay,  said  : 

"  In  the  course  of  the  debate  I  find  that  our  friends  of  the  opposition  make  no 
distinction  between  the  rights  of  this  province,  and  the  rights  of  the  Dominion  of 
Canada.  I  would  like  to  ask  if  there  is  a  gentleman  on  the  other  side  of  the  House 
who  will  deny  that  the  Dominion  government  had  not  the  right  to  disallow  not  only 
railway  legislation,  but  any  Act  the  House  might  choose  to  pass,  just  the  same  as  the 
Privy  Council  in  England  had  the  right  to  disallow  any  Federal  Act.  Such  veto 
power  is  provided  in  the  constitution.  All  the  legislature  can  say  is  :  We  wish  you 
.not  to  interfere  with  our  legislation  by  exercising  what  is  your  right.  We  hope  you 
will  not  interfere  with  us,  we  know  you  have  a  right  to  impose  your  veto,  but  we 
do  not  wish  you  to  do  so,  and  hope  you  will  see  in  your  wisdom  that  it  w411  not  be 
done." 

At  the  conclusion  of  the  debate  Mr.  Greenway's  motion  was  defeated  by  a  vote 
of  nineteen  to  eight,  the  legislature  thus  endorsing  the  views  expi-essed  by  Mr. 
Norquay  and  others.  Now  the  railway,  the  disallowance  of  the  Act  authorizing  which, 
is  complained  of  in  the  petition  to  Her  Majesty  from  the  government  of  Manitoba,  is 
admittedly  intended  to  connect  with  a  foreign  railway,  and  is  therefore  of  the  class 
referred  to  in  the  speeches,  extr-acts  from  which  are  quoted  above,  as  beyond  the  com- 
petency of  the  proviiici;il  legislature  to  authorize.  The  fourteenth  clause  of  the  said 
petition  recites  : 

"  That  the.  province  of  Manitolja  is  separated  from  the  markets  of  Eastern  Canada 
by  a  distance  of  from  1,200  to  1,400  miles,  and  the  province  has  only  two  outlets, 
namely,  one  north  of  the  (-hain  of  lakes  by  way  of  the  main  line  of  the  Canadian  Pacific 
Railway,  vid-  Thunder  Bay,  and  the  other  south  of  Lakes  Superior  and  Huron  by  way 
of  branches  of  the  Canadian  Pacific  Pailway  to  Gretna  and  Emerson  and  thence  by  the 
St.  Paul,  Minneapolis  and  Manitoha  Railway,  south  and  east,  with  whicli  last  mentioned 
railway  the  Canadian  Pacific  Kailway  is  in  close  alliance,  and  consec^uently  no  relief  can 
be  expected  therefrom. 

So  that  the  railway  in  (juestioii,  if  constructed,  is  to  connect  with  a  foreign  railway, 
with  the  express  object  of  beconiiiig  an  artery  of  international  commerce,  and  is  there- 
fore within  the  evident  meaning  of  the  exception  mentioned  in  sub  clause  ten  of  clause 
ninety  two  of  the  British  North  .\uierica  Act. 

It  is  quite  clear,  in  the  f)])inii)n  of  tli(!  sub-committee,  that  but  for  this  international 
feature  of  the  enterprise,  proposed  to  Ijc  cicated  by  an  Act  of  the  legislature  of  Manitoba, 
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such  a  railway,  as  a  mere  local  work,  would  never  be  thought  of.  The  district  to  be 
traversed  by  the  proposed  line  is  already  well  served  by  railways,  there  being  two  lines 
of  railway  from  Winnipeg  south waid  to  the  international  boundary  on  either  side  of 
the  Red  River,  which  is  navigable  during  the  summer  months,  while  it  is  well  known 
that  there  is  not  sufficient  local  traffic  for  one  railway.  It  is  between  these  two  lines, 
which  on  their  entire  length  do  not  average  more  than  twelve  miles  apart,  that  it  is 
proposed,  in  the  interests  of  foreign  railway  corporations,  to  build  another  line.  The 
sub-committee  venture  the  opinion  that  under  similar  circumstances  the  Imperial  Parlia- 
ment would  not  entertain  an  application  for  a  charter  for  a  third  line. 

Under  these  circumstances  the  sub  committee  submit  that  the  manifest  interna- 
tional character  of  the  enterprise  and  the  absence  of  all  pretence  of  reason  for  it  as  a 
"  local  work  or  undertaking,"  fully  justifies  its  l)eing  dealt  with  by  the  government  of 
Canada  under  the  authority  conferred  by  the  nineteenth  clause  of  the  British  North 
America  Act,  and  in  the  interest  of  the  whole  Dominion. 

It  has  already  been  pointed  out  that  the  policy  of  disallowance,  in  respect  of  Acts 
of  the  legislature  of  Manitoba  authorizing  the  construction  of  railways  touching  the 
international  boundary,  and  there  connecting  with  the  railways  of  the  United  States, 
was  acquiesced  in  by  the  Manitoba  government,  while  the  Canadian  Pacific  Railway  was 
being  built,  and  in  order  to  assure  its  completion  as  a  great  national  highway  ;  and  that 
the  only  point  of  controversy,  by  the  admission  of  the  petitioners  themselves,  is  as  to 
whether  the  time  has  come  for  the  abandonment  of  that  policy.  In  order  to  arrive 
at  a  fair  appreciation  of  this  point,  it  is  necessary  to  refer  to  the  history  of  the  Cana- 
dian Pacific  Railway,  and  to  the  efforts  of  the  Canadian  government  to  secure  its  cons- 
truction. 

The  building  of  a  line  of  railway  to  connect  the  Pacific  coast  with  the  systems  of 
railway  in  the  province  of  Ontario  was  one  of  the  conditions  of  the  union  of  British 
Columbia  with  Canada.  A  contract  was  entered  into  with  a  company  immediately  after 
the  union,  but  that  company  was  unable,  although  aided  by  most  liberal  subsidies  in 
land  and  money,  to  enlist  the  co-operation  of  capitalists,  and  the  contract  was  sur- 
rendered. A  change  of  ministry  took  place  in  1873,  and  the  new  administration,  at 
the  first  session  of  parliament  after  taking  office,  procured  the  passage  of  an  Act  provid- 
ing still  larger  subsidies  in  money  and  lands  to  any  company  which  would  undertake 
the  work  of  building  this  railway,  and  caused  advertisements  to  be  jjublished  in  Cireat 
Britain  and  America  inviting  tenders  under  the  terms  of  that  Act.  These  efibrts  were 
unsuccessful,  no  offer  having  been  made.  In  the  meantime  the  government  proceeded 
with  the  work  of  construction,  as  a  public  work,  with  the  view  of  obtaining  access  to 
Winnipeg  and  thence  to  the  North-west  from  Port  Arthur,  on  Lake  Superior  in  sum- 
mer, and  by  the  American  system  of  railways  in  winter.  But  so  fully  was  the  fact 
recognized  that  in  order  to  secure  a  Canadian  Pacific  Railway,  the  territory  tributary  to 
it  must  be  preserved  from  competiti\e  lines,  that  parliament  declined  t'>  grant  charters 
for  such  lines  :  and  in  a  till  introduced  bv  the  government  in  the  session  of  the  Cana- 
dian parliament  of  1878  to  promote  the  construction  of  colonization  railways  in  Mani- 
toba and  the  North-west  Territories,  it  was  provided  that  no  such  railway  should  Vie 
authorized  running  within  forty  miles  of  the  line  of  the  Canadian  Pacific  Kaihvay.  It 
will  thus  be  seen  how  general  was  the  conviction,  and  how  fully  it  was  acted  upon,  that 
if  private  capital  was  to  be  enlisted  for  the  building  of  this  railway,  reasonable  protec- 
tion against  competition  must  be  assured  to  that  capital. 

In  the  autumn  of  1878,  as  the  result  of  a  general  election,  another  change  of  ministry 
took  place.  The  new  administration  undertook  the  prosecution  of  the  work  of  cons- 
truction the  Canadian  Pacific  Railway  with  great  earnestness  ;  and  as  a  result  of  its 
efforts,  certain  gentlemen,  who  afterwards  became  incorporated  as  the  Canadian  Pacific 
Railway  Company,  made  a  proposal  to  the  government  for  the  construction  of  a  railway 
from  Port  Arthur,  on  Lake  Superior,  thi'ougli  the  Rocky  Mountains,  to  tlu;  Paciiic  coast. 
Had  that  proposal  been  accepted  there  would  have  been  less  necessity  foi-  providing 
against  competition  on  the  par-t  of  United  States  railways  ;  but  it  was  felt  that  such  a 
I'ailway  would  not  meet  the  requirements  of  the  country  ;  that  it  would  leave  all  that 
portion  of  Canada  west  of  Lake  Superior   separated  foi'  six  months  of  the  year  from  the 
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thickly-settled  provinces  in  the  east,  by  a  practically  impassable  barrier  of  over  600  miles 
of  uninhabited  country.  To  leave  communication  between  the  portions  of  Canada  to 
the  east  and  to  the  west  respectively  of  Lake  Superior  dependent  for  one-half  of  the 
year  upon  the  railway  systems  of  a  foreign  country,  with  all  the  contingencies  involved 
in  such  a  dependenc:^,  would,  on  commercial  grounds,  have  been  folly,  and  on  national 
grounds  little  short  of  madness.  It  was  with  a  view  of  avoiding  this,  and  of  securing  a 
transcontinental  line  of  railway  on  Canadian  territory,  that  the  stipulation  was  included 
in  the  contract  with  the  Canadian  Pacific  Railway  Company  that  for  twenty  years,  or 
in  other  words,  for  ten  years  after  the  term  fixed  for  the  completion  of  the  railway, 
namely,  1891,  "no  line  of  railway  shall  be  authorized  by  the  Dominion  parliament  to 
be  constructed  south  of  the  Canadian  Pacific  Railway,  from  any  point  at  or  near  the 
Canadian  Pacific  Railway,  except  such  line  as  shall  run  south-west  or  to  the  westward 
of  south-west,  nor  within  fifteen  miles  of  latitude  49."  The  object  to  be  attained  by 
this  provision,  and  without  which  it  could  not  be  attained,  namely,  the  construction  of 
that  section  of  the  railway  running  north  of  Lake  Superior,  fully  justified  its  inclusion 
in  the  contract ;  and  the  motive,  namely,  that  reasonable  time  should  be  allowed  for 
giving  direction  to  the  trade  of  the  great  west,  so  as  to  build  up  the  commerce  of  the 
ports  of  eastern  Canada,  was,  on  commercial  grounds,  a  most  natural  one. 

It  is  argued  that  there  is  no  binding  legal  obligation  on  the  part  of  the  govern- 
ment of  Canada  to  protect  the  Canadian  Pacific  Railway  by  the  exercise  of  the  power 
of  disallowance  in  respect  of  railways  chartered  by  the  legislature  of  Manitoba,  and 
having  their  termini  within  the  old  boundaries  of  the  province.  Without  discussing 
that  question,  it  is  sufficient  to  repeat  that  the  government  of  Manitoba,  in  their 
petition  to  Her  AE.ijesty,  admit  that  that  power  was  properly  exercised  during  the 
period  of  construction,  in  view  of  the  terms  of  the  contract  with  the  Canadian  Pacific 
Railway  Company,  and  it  may  be  inferred  therefrom  that  the  same  acquiescence 
would  have  been  yielded  to  it  until  the  completion  of  the  railway,  had  that  comple- 
tion been  deferred  until  the  period  fixed  in  the  contract,  namely,  1891.  The  com- 
pany, l)y  a  display  of  great  energy  and  at  a  greatly  increased  cost  to  its  proprietors, 
completed  the  work  of  construction  five  years  before  the  time  fixed  in  the  contract, 
thus  giving  to  Canada  the  advantages  of  a  through  line  of  railway,  on  its  own  soil, 
at  a  much  eailiei'  period  than  the  most  sanguine  among  the  promoters  of  the  enter- 
prise l)elieved  to  bo  possible.  The  same  energy  which  marked  the  construction  of 
the  railway  is  bein<4  displayed  in  measures  for  the  development  of  trade  by  it,  from 
which  Canada  has  already  derived  great,  and  in  the  near  futuie  must  derive  still 
greater,  ad\antage.  Under  these  circumstances,  the  undersigned  submit  that  it  would 
be  only  reasonable  that  the  com))any  should  not  be  made  to  suffer  because  of  the  energy 
and  increased  cxjjenditure  they  have  contributed  to  give  to  Canada,  in  advance  of  the 
time  stipulated  in  their  contract,  the  advantages  of  this  magnificent  intei'oceanic  high- 
way ;  and  that  the  same  prcjtection,  which  admittedly  they  were  entitled  to  during  the 
construction  of  th(>  railway,  should  be  extended  to  them  at  least  for  the  period  fixed  in 
the  contract  foi'  the  completion  of  the  railway,  to  enable  them  to  carry  on  successfully 
the  })olicy  of  traffic  development  which  they  are  pursuing  with  so  much  success. 

The  govei-nuKsnt  of  Maiiiioba  (juote,  in  their  petition,  a  speech  delivered  by  Sir 
Chail(>s  Tupper,  then  Minister  of  Railways,  in  the  H<ju.se  of  Connnons  in  1884,  in 
which  the  belief  was  cxpicsscd  that,  by  the  more  rapid  C(tm|tletion  of  the  railway,  the 
•  early  al)andoiHnent  of  the  policy  <if  disallowance  might  be  possil)le.  The  undersigned, 
however,  submit  that  this  speech  cannot  be  interpreted  as,  in  any  sense,  an  arrangement 
or  iniplied  contract  with  the  piuxincc  of  Manitoba.  At  that  very  time  this  (piestion  of 
disallowance  was  the  subject  of  connnunication  between  the  government  of  i^lanitoba 
and  that  of  the  Domini  mi.  Tlie  legislature  of  Manitoba  had  sent  three  of  its  memljers, 
.M(!ssrs.  Norquay,  Murray  and  Miller,  to  confer  with  the  government  of  Canada  on 
certain  subjects,  which  were  cinhraced  in  a  memorandum  submitted  by  them.  Among 
the  subjects  included  in  this  memoi-andum  was  the  following: — 

"4.  The  right  of  thepro\ince  to  charter  lines  of  railway  from  any  one  point  to 
another  within  the  ])ro\iiu'f',  excejit  so  far  as  the  same  has  been  limited  by  the  legisla- 
ture in  the  Extension  Act  of    1881." 
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The  committee  of  council  to  whom  this  memorandum  was  referred,  after  con- 
ference with  the  delfjgates,  reported  ;  and  upon  this  subject,  after  referring  generally 
to  the  provisions  in  the  charter  of  the  Canadian  Pacific  Railway  Company,  continued 
as  follows  .- — 

"  Whatever  the  provisions  of  the  Canadian  Pacific  Railway  Act,  the  province  of 
Manitoba  had  in  advance  assented  to,  in  accepting  an  extension  of  her  boundaries,  and 
an  increase  of  area  about  tenfold,  under  an  Act  which  provided  '  that  the  said  increased 
limits  and  territory  added  to  the  province  of  Manitoba  shall  be  subject  to  all  such  pi'o- 
visions  as  may  have  been  or  shall  hereafter  be  enacted  respecting  the  Canadian  Pacific 
Railway,  and  the  lands  to  be  granted  in  aid  thereof.'  Having  accepted  the  increased 
area  upon  the  abo\e  conditions,  and  knowing  the  long  avowed  policy  of  parliament  to 
prevent  the  legitimate  trade  of  the  country,  and  the  Canadian  Pacific  railway  being 
diver!.ed  to  the  United  States,  your  sub-committee  consider  that  no  injustice  will  be 
done  to  the  people  of  ]\[anitoba  by  the  exercise  of  such  supervision  by  the  Dominion 
government  over  the  railway  charters  sought  from  the  Dominion  parliament,  or  passed 
by  the  legislature  of  Manitoba,  as  will  maintain  this  policy  and  the  conditions  of  the 
Canadian  Pacific  Railway  Act,  until  the  expiry  of  the  time  named  therein,  or  until  the 
road  is  opened  and  trade  established,  when  it  is  believed  it  may  be  repealed  or  modified  ^ 
without  injustice,  and  with  the  consent  of  the  contracting  parties." 

This  statement  was  embodied  in  the  minute  of  council  which  was  forwarded  to 
the  Lieutenant-Governor  of  Manitoba,  for  the  information  of  his  government  and  of 
the  legislature  of  the  province.  Laige  concessions  were  made  to  the  province  as  a  result 
of  the  conference  between  the  provincial  delegates  and  the  sub-committee  of  the  Privy 
Council,  the  terms  of  which  were  eml)odied  in  the  same  despatch  ;  and  on  the  10th 
January,  1S85,  Mr.  Norquay,  premier  and  treasurer  of  the  province,  in  a  letter  on  the 
subject  of  this  despatch  said  : — 

"Although  not  authorized  by  the  legislature  to  accept  any  settlement,  we  are  of 
opinion  that  the  modifications  suggested,  leaving  the  other  items  of  subsidy  and  con- 
cessions ofiered  in  the  despatch  of  the  20th  May  last  unchanged,  would  be  favourably 
entertained  by  the  legislature.'" 

They  were  so  favourably  entertained  t  :ey  were  accepted  by  tlie  legislature  and 
embodied  in  an  Act  of  that  legislature,  and  tliis  without  any  protest  or  remonstrance  in 
respect  of  that  part  of  the  despatch  cjuoted  above  which  relates  to  the  protection 
afforded  l)y  the  exerci.^e  of  the  policy  of  disallowance  to  the  Canadian  Pacific  1(  ail  way  in 
its  efforts  to  develop  and  direct  tiie  trade  of  the  country  served  by  it,  for  the  benefit  of 
Canada.  R^-ad  in  the  light  of  the  despatch  to  the  Manitoba  government  of  the  20th 
May,  1884,  the  speech  of  8ir  Charles  Tupper,  upon  which  the  petitioners  rely  to  justify 
their  appeal  against  the  policy  of  the  Dominion  government,  showed  that  not  only  was 
it  contemplated  that  the  road  should  be  completed  before  that  policy  was  abatidoned, 
but  that  a  reasonable  opportunity  should  be  afforded  for  the  establishment  and  develop- 
ment of  trade  by  it. 

It  is  most  important  on  commercial  as  well  as  national  grounds  that  this  policy 
should  be  continued  tor  some  time  longer.  The  Canadian  Pacific  Railway  has  already 
attracted  a  considerable  trade  between  China  and  Japan  and  the  Atlantic  markets  of 
this  continent.  It  has  attracted  attention  as  the  most  valuaVjle  liigliwav,  under 
British  control,  between  the  eastern  and  western  possessions  of  the  Empire.  The 
Imperial  authorities  have  become  so  impressed  with  its  importance  that  they  have 
agreed  to  grant  a  subsidy  of  £15,000  sterling  per  annum  towards  the  establishment 
of  a  line  of  steamers  on  the  Pacific  Ocean,  to  be  run  in  connection  with  the  Canadian 
Pacific  Railway.  In  the  struggle  for  this  Pacific  trade  the  railway  has  already  be- 
come a  most  important  factor,  being  regarded  as  in  some  respects  the  most  iinportant 
of  the  trans-continental  lines.  Its  chief  competitor,  the  Northern  Pacific  Railway 
Company  of  the  United  States,  has  been  making  great  efforts  to  bear  up  against  this 
new  competion,  and  it  is  admitted  that  the  efFoi'ts  to  strike  the  Canadian  Pacific 
Railway  in  its  centre,  by  an  extension  of  the  Northern  Pacific  Railway  system  from 
the  international  boundary  line  to  Winnipeg,  is  not  with  the  object  of  affording  com- 
petitive rates  to  the  people  of  .Manitoba,    but   to   secure   a   weapon  by  which  to  control 
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the  competition  for  trans-continental  traffic  from  the  Pacific  coast,  now  rapidly  find- 
ing its  way  over  the  Canadian  route,  and  thus  retain  it  for  United  States  railways. 
It  would  be  a  most  suicidal  policy  on  the  part  of  Canada  to  assist  a  foreign  railway 
corporation  in  obtaining  that  weapon,  to  be  used,  as  it  must  be  used,  in  hampering 
a  trade  from  whose  growth  the  business  men  of  the  country  have  so  much  to  anti- 
cipate. 

The  sub-committee  do  not  underestimate  the  importance  of  reasonably  low  rates 
of  transportation  for  the  province  of  Manitoba  and  the  great  west ;  but  they  would 
point  out  that  ample  provision  has  been  made  in  the  contract  with  the  Canadian 
Pacific  Railway  Company  and  by  the  action  of  the  government  to  secure  this  object. 
Under  the  contract  the  tariff  of  rates  chargeable  on  merchandise  and  passengers  is 
to  be  fixed  by  Order  of  the  Governor  General  in  Council,  and  to  remain  until  the 
earnings  of  the  road  are  sufficient  to  pay  a  dividend  of  10  per  cent  on  the  share 
capital  of  the  company.  But  in  order  to  afford  greater  protection  against  excessive 
charges,  the  taritt  of  rates  has,  with  the  concurrence  of  the  company,  been  established 
only  frum  year  to  year,  thus  bringing  it  under  the  constant  control  of  the  govern- 
ment. It  is  important  to  remark  under  these  circumstances  that  no  representations 
have  ever  been  made  to  the  government  of  Canada  that  the  rates,  as  thus  approved 
from  time  to  time,  have  been  excessive,  unreasonable  or  oppressive.  Not  one  specific 
complaint  has  ever  been  laid  before  the  Railway  Committee  of  the  Privy  Council, 
the  tribunal  specially  charged  with  such  matters  by  law ;  while  on  the  contrary  the 
evidence  furnished  by  the  company  has  shown  that  its  rates  are  not  only  reasonable, 
but  that  they  are,  in  the  main,  unusually  low,  as  compaj-ed  with  those  of  other  lines 
on  this  continent  worked  under  similar  conditions. 

The  policy  of  the  government  of  Canada,  so  far  from  being  directed  to  secure  for 
the  Canadian  Pacific  Railway  a  monopoly  of  the  carrying  trade  within  the  boun- 
daries of  IManitoba,  has  been  most  generous  in  aiding  in  the  construction  of  inde- 
penrient  local  lines  of  railway.  There  are  at  this  moment  upwards  of  200  miles  of 
independent  local  railway  lines  in  the  province,  not  in  any  way  controlled  by  the 
Canadian  Pacific  Railway,  and  built  by  the  aid  of  liber-al  grants  of  land  made  by  the 
Dominion  government.  There  are  in  addition  over  200  ujiles  of  railway  south  of  the 
main  line  of  the  Canadian  Pacific  Railway,  t)  which  subsidies  in  land  were  granted 
wh  n  they  were  in  the  hands  of  an  independent  company.  That  c.)mpany  was  unable 
to  enlist  private  capital  in  the  construction  of  its  railway,  and  transferred  it  to  the 
Canadian  Pacific  Railway  Company,  as  a  result  of  which  the  people  of  southern  Manitoba 
have  been  afforded  ihe  advantage  of  railway  communication,  of  which  but  for  the  liberal 
policy  of  he  govei-nment  of  Canada  and  of  the  Canadian  Pacific  Railway  Company, 
they  would  have  be  probably  for  a  long  time  deprived.  And  although  the  Canadian 
Pacific  Railway  conti'ols  the  only  line  leading  directly  to  the  Great  Lakes  and  to 
Eastern  Canada,  and  the  two  lines  southward  to  the  Intercolonial  boundary,  its  rates 
on  traffic  to  and  from  tlie  province  have,  in  the  nature  of  things,  always  been  lai'gely 
affected,  and  nmst  eontinu  ■  to  l)e  largely  affected,  by  the  competition  of  the  United 
iStates  r;iilways. 

The  sub-comiiiitt''('  Miljinit  that  the  statement  in  the  petition  that  the  policy  of  the 
Dominion  govei'iiiiient  in  pr(>venting  the  construction  of  railways  to  connect  with  the 
United  States  railway  systcni  at  the  International  boundar}'  is  calculated  to  deter 
immigrants  fi'om  settliiiL;  in  tli.-  province  and  to  prevent  the  investment  of  capital 
therein,  is  not  justified  by  the  facts.  Other  circumstances,  entirely  unconnected  with 
this  question,  have,  to  a  limited  extent,  produced  these  results,  chief  among  which  is  the 
wild  specujation  so  i,'enei',il  in  tlie  ])rovince  betwen  the  years  1881  and  1883,  caused  by 
the  immense  expenditure  in  the  construction  of  the  Canadian  Pacific  Railway  among  a 
small  poi)ulation,  and  the  (h'jxessiiu  wliich  necessarily  followed  the  completion  of  the 
railway  a;r;ong  a  small  i>«>pul,iti(ni.  at  the  depres.sion  which  necessarilly  followed  the 
railway  and  the  c«>nse(]ueiit  eess.ition  of  expentliture.  But  in  spite  of  the.se  untoward 
events  the  progress  of  the  proNiiue  has  been  on  the  whole  satisfactory.  All  experience 
shows  that  the  eai-ly  years  of  the  settlement  of  new  territoiies  are  always  the  most 
difficult;    Dakota,   during   ten    years,    from    l.'^GO    to    1870,   increased   only  about   nine 
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thousand  in  its  population ;  Colorado,  between  five  and  six  thousand  during  the  same 
period  ;  Montana,  less  than  nine  thousand  between  1870  and  1880,  and  so  with  others  of 
the  states  and  territories  of  the  United  States.  The  overflow  into  the  new  territories  is 
always  slow  at  first,  until  the  attractive  influence  of  the  early  settlement  brings  its 
natural  result  in  the  advent  of  old  friends  and  neighbours.  The  progress  of  Manitoba, 
fairly  rapid  has  it  has  been,  also  sufiered  from  other  causes.  The  agitation  by  the  so- 
called  Farmers'  Union,  w[iich  although  representing  only  an  insignificant  minority  of 
the  people,  was  sufliciently  influential  to  affect  the  immigration  into  the  country ;  the 
Half-breed  and  Indian  outbreak  of  1885,  although  the  seat  of  disturbance  was  several 
vr  hundred  miles  from  Manitoba,  was  used  by  foreign  rival  immigration  agencies  to  deter 
A  immigrants  from  setling  in  the  province  ;  and  the  violence  of  language  indulged  in  by  a 
portion  of  the  people  and  pres?,  in  connection  with  the  controversy  which  forms  the 
subject  of  the  petition  of  the  Manitoba  government  to  Her  Majesty,  the  foolish  threats 
of  armed  resistance  to  the  law  which,  to  those  ignorant  of  local  conditions,  were  apt  to 
be  mistaken  for  the  general  sentiment  of  the  people ;  and  the  untruthful  statements 
published  by  the  associated  press  as  to  the  intentions  of  the  government  of  Canada  in 
relation  to  this  controversy,  have  all  had  some  influence  in  deterring  the  growth  of 
population,  which,  under  other  circumstances,  the  splendid  resources  of  the  province 
would  have  certainly  attracted. 

Measured  by  tlie  condition  of  the  settlers  in  other  parts  of  the  continent,  those  of 
Manitoba  have  every  reason  to  be  satisfied.  Ten  years  ago  there  was  not  a  line  of  rail- 
way in  operation  within  the  province  ;  now,  as  the  result  of  the  policy  ot  the  govern- 
ment of  Canada,  largely  as  a  result  of  that  feature  of  tlie  government  which  forms  the 
subject  of  complaint  by  the  government  of  ^Manitoba,  there  are  over  one  thousand  miles 
in  operation,  and  two  other  railways  are  under  construction.  Along  the  line  of  the 
Canadian  Pacific  Railway  the  farmers  of  Manitoba  and  the  North-west  T<  rritories 
have  been  paid  higher  average  prices  for  their  grain  than  at  corresponding  points  along 
the  line  of  the  Northern  Pacific  Railway,  a  fact  which  must,  the  sub-con)mittee  submit, 
be  accepted  as  the  true  test  of  the  railway  set-vice  in  the  two  countries  respectively.  It 
is  impossible  that  a  policy  which  has  produced  these  results,  can  be  properly  stated  as 
calculated  to  deter  immigrants  from  setling  in  the  province,  or  to  prevent  the  invest- 
ment of  capital  therein.  On  the  contrary,  while  the  policy  of  the  government  has  been 
to  afl'ord  the  fullest  development  to  the  i-esources  and  industries  of  the  province,  it 
has  had  in  view  to  prevent  the  diversion  of  a  large  part  of  the  traftic  of  the  province  to  a 
foreign  country,  by  which  tlie  forces  which  have  been  most  eflfective  in  buildin>c  up  the 
different  industries  of  the  province  and  biinging  settlers  to  it,  would  be  seriously  im- 
paired. 

The  sub-committee  deem  it  right,  before  concluding  these  remarks  upon  the  peti- 
tion of  the  government  of  Manitol>a  to  Her  Majesty,  to  call  attention  to  the  great 
interest  which  the  Canadian  Pacific  Railway  company  has  in  the  growth  and  prosperity 
of  Manitoba  and  the  North-west  Territories.  The  company  are  operating  to-day,  on 
their  main  line  alone,  the  construction  of  which  was  the  object  of  the  contract  entered 
into  with  the  Canadian  government,  •2,r)()2  miles  of  railway,  along  the  whole  extent  of 
whirh  the  population  does  not  exceed  two  hundied  and  forty  thousand.  Between  the 
eastern  boundaries  of  Manitoba  and  the  Rocky  Mountains,  a  distance  of  1,063  miles  it 
traverses  the  finest  grain-producing  and  cattle  grazing  country  on  the  continent,  and  the 
development  of  its  traftic  and  its  dividend-prodllcin^  power  is  contingent  upon  the 
•growth  and  prosperity  of  thes-  two  great  industries.  The  company,  moreover,  own 
about  sixteen  millions  of  acres  of  land,  in  the  settlement  of  which  they  have  the  greatest 
interest.  It  is  inconceivable,  under  these  conditions,  that  a  corporation  wliich  has  so 
direct  an  interest  in  the  prosperity  of  the  country  and  in  the  settlement  of  large  immi- 
gration within  its  bounds,  will  adopt  a  policy  calculated  to  retard  that  j)ros).ei-ity  and 
that  settlement. 

The  sub-committee,  therefore,  are  unable  to  recommend  that  there  should  l:e  an 
abandonment  for  the  present  of  the  policy  of  Canada,  pursed  by  both  jujlitical  parties 
in  the  past,  of  preventing  the  trade  of  Manitoba  and  the  great  North-west  from  being 
diverted  for  the  advantage  of  foreign  railway  corporations  and  foreign  connnerce,  and  of 
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protecting  the  great  national  interoceanic  highway  for  a  reasonable  time  to  permit 
permanent  direction  to  be  given  to  the  traffic  of  the  country.  Canada  has  made  great 
sacrifices  to  secure  the  construction  of  the  Canadian  Pacific  Railway.  Upwards  of 
seventy-one  millions  of  dollars  and  over  eighteen  millions  of  acres  of  land  have  been 
voted  by  parliament  for  that  purpose.  These  generous  subsidies  have  been  voted  under 
the  conviction  that  the  older  provinces  of  the  Dominion  would  be  greatly  benefited  by 
the  increased  trade  which  would  flow  down  upon  them  as  the  result  of  the  development 
of  those  portions  of  the  Dominion  lying  west  of  Lake  Superior ;  and  the  unwillingness 
to  forego  these  advantages,  by  permitting  this  great  western  trade  to  be  diverted  to  United 
States  railways  for  the  advantage  of  the  commerce  of  a  foreign  country,  found  its 
expression  at  the  last  session  of  parliament  in  the  emphatic  vote  of  the  House  of  Com- 
mons, in  which  every  province  is  represented,  and  which  had  just  come  from  a  general 
election,  at  which  the  question  formed  one  of  the  leading  subjects  of  discussion.  That 
vote  the  sub-committee  submit,  must  be  regarded  not  only  as  an  endorsement  of  the 
policy  of  the  Canadian  government  in  the  past,  but  as  a  mandate  to  the  government  to 
continue  that  policy  in  the  future.  Under  all  these  circumstances  the  sub-committee 
bplieve  that  the  wisdom  and  constitutional  propriety  of  the  policy  pursued  on  this  sub- 
ject will  be  fully  recognized  by  Her  Majesty's  government,  to  which  the  government  of 
Manitoba  in  their  petition  appeal. 


All  of  which  is  respectfully  submitted. 

THOS.  WHITE, 

Minister  of  the  Interior. 

J.  S.  D.  THOMPSON, 

Minister  oj"  Justice, 

^       Report  of  the  Hon.   the  Minister  of  Justice,  approved  by  His  Excellency  tlie  Governor 

General  in  Council  on  the  10th  March,  18S8. 

Department  of  Justice,  Ottawa,  5th  March,  1888. 

The  undersigned  has  the  honour  to  make  the  following  observations  on  the  pro- 
po.sal  to  refer  to  the  Judicial  Committee  of  the  Privy  Council,  the  memorial  of  the 
executive  council  of  Manitoba  to  Hor  Majesty  in  Council  on  the  subject  of  the  disal- 
lowance of  provincial  statutes  and  the  reports  thereon  of  the  sub-committee  and  com- 
mittee of  the  Privy  Council  of  Canada,  of  which  pr-oposal  intimation  was  given  by  the 
Pight  Honourable  tlip  Secretary  of  State  for  the  Colonies  to  your  Excellency  by  tele- 
gram d;ited  the  IGtli  day  of  February  instant. 

In   the  opinion  of    the  undersigned    no  sufficient  reason  exists  for  such  reference. 

The  inemorial  j-aised  no  question  of  law,  on  which  the  opinion  of  the  judicial  com- 
mitee  can  he  asked.  1 1  enil^odics  a  remonstrance  airainst  what  the  executive  council 
.seemed  to  consider  an  arbitrary  exercise  of  the  power  of  disallowance  which  is  vested  in 
your  Excellency,  and  made  no  other  sugg(!stion  of  any  legal  question  than  is  expressed 
in  the  following  general   statement  ;  — 

"Our  people  feel  that  in  being  (l<q)rived  of  their  undoubted  I'ights  under  the 
British  North  America  .\ct,  they  lia\ c  not  the  full  freedom  of  British  subjects." 

In  this  allusion  to  tli.-  deprivation  of  "rights  under  the  Pi'itish  North  America 
Act,"  it  is  apparent  from  the  memorial  that  the  ex(!cutive  council  had  reference  to  the 
rights  confeired  by  that  Act.  on  the  provincial  legislatures  to  make  enactments  to 
authorize  the  construction  of  such  works  as  the  I^ed  Ixiver  Valley  Ilailway.  The  power 
which  the  Jiritisli  North  America  .\cl  confers  on  the  legislatures  of  the  respective  pro- 
vinces to  j)ass  statutes  relatin-,'  to  any  matter  is,  however,  expresslly  made  subject  by 
tliat  Act  to  the  power  of  disallowance  liy  your  Excellency,  and  the  memorial  nowhere 
states  and  the  (!xecutiv(»  council  of  .Manitol)a  have  never  urged  or  suggested  that  di* 
allowance  has  been  exercised  in  any  instance,  beyond  the  powei-  vested  in  your  Excel- 
lency by  the  British  North  America  .\et. 
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Sections  56  and  90  of  that  statute  clearly  confer  that  power  on  your  Excellency, 
irrespective  of  any  reasons  which  may  induce  its  exercise,  or  of  any  reasons  which  may 
be  urged  against  its  exercise. 

In  the  reply  which  has  been  ti-ansmitted  to  the  memorial  of  the  executive  council 
of  Manitoba,  the  sub-committee  and  committee  of  your  Excellency's  Privy  Council,  it 
is  true,  indicated  that  doubts  exist  as  (o  the  right  of  the  legislature  of  Manitoba  to  pass 
the  enactments  relating  to  the  Red  River  Valley  Railway  which  were  disallowed, 
inasmuch  as  that  railway  should  not  be  regarded  as  a  "local  work  and  undertaking" 
within  the  meaning  of  section  92,  subsection  10,  of  the  British  North  America  Act; 
but  the  validity  of  the  disallowance  in  no  way  rested  upon  the  soundness  of  any  of  the 
reasons  which  may  have  induced  it  or  which  may  have  been  put  forward  to  justify  it, 
and  the  undersigned  thinks  he  may  assume  that  it  is  upon  the  validity  of  the  disallow- 
ance alone  that  it  is  proposed  that  the  Judicial  Committee  of  the  Privy  Council  should 
be  called  on  to  pass  an  opinion.  As  to  any  question  of  policy  in  regard  to  disallowance, 
the  judicial  committee  has  not  satisfactory  means  of  arriving  at  a  decision  and  is  not 
a  tribunal  to  which  resort  can  properly  be  had,  or  which  Canada  is  bound  to  regard. 

The  validity  of  your  Excellency's  veto  in  the  cases  complained  of,  the  undersigned 
repeats,  is  not  and  never  has  been  in  dispute,  and  no  question  of  such  validity  has  ever 
been  presented. 

In  addition  to  the  fact  that  there  appears  to  be  no  sufficient  reason  why  the  pro- 
posed reference  should  be  made,  the  undersigned  ventures  to  submit  that  grave  reasons 
exist  why  such  a  couise  would  be  most  inexpedient  and  unjustifiable. 

One  of  these  is  that  the  reference  has  not  been  asked  either  by  the  eexecutive 
council  of  Manitoba  or  by  your  Excellency's  advisers.  The  reference  would,  therefore, 
be  made  by  Hei-  Majesty's  government  without  the  desire  of  either  of  the  parties  con- 
cerned in  the  controversy,  and  certainly  without  even  the  consent  of  one  of  the  parties 
thereto. 

There  is  no  reason  for  supposing  that  the  executive  council  of  Manitoba  would 
acquiesce  in  a  decision  by  the  judicial  committee  that  the  exercise  of  the  veto  was 
within  your  Excellency's  power.  On  the  contrary,  it  seems  obvious  at  present  that  in 
case  of  such  a  decision,  the  executive  council  would  contend  that  no  redress  from  a 
legal  tribunal  had  been  sought  or  expected  by  them,  and  that  th'^  reference  to  the  judicial 
committee  had  in  no  way  disposed  of  their  application.  On  the  other  hand,  if  it  were 
possible  to  imagine  that  the  decision  of  the  judicial  committee  could  be  adverse  to 
your  Excellency's  plain  and  uncontested  right,  no  conclusion  would  be  arrived  at. 
There  would  Ije  an  extra-judicial  expression  of  opinion  on  an  al)stract  question  by  the 
judicial  committee,  pronounced  in  a  proceeding  in  which  there  would  have  been  no 
parties  before  the  tribunal.  If  the  decision  were  merely  that  the  doubts  which  exist  as 
to  the  Red  River  Valley  Railway  being  a  "  local  work  or  undertaking,"  are  not  well 
founded,  there  would  still  remain  the  ample  justification  for  the  exercise  of  disallowance 
that  the  enactment-i  which  weie  the  subject  of  that  exercise  were  against  the  general 
interests  of  Canada,  and  upon  this  point,  if  it  were  possible  for  the  judicial  coinmittee 
to  expre-s  an  opinion  adverse  to  the  veto,  the  result  would  merely  be  a  dillerenee  of 
opinion  between  your  Excellency's  constitutional  advisers  and  the  ^^^'li'^i'i^nt  of 
Canada  on  the  one  side,  and  a  body  of  gentlemen  on  the  other,  who,  although  wise  and 
eminent,  are  charged  with  no  powers  or  ies]ionsibility  by  the  constitution,  in  relation  to 
the  matter  under  consideration.  Even  the  private  rights  and  interests  involved  must 
still  await  the  ordinary  course  of  justice  in  the  tribunals  by  which  the  law  is  adminis- 
tered in  this  country. 

If  it  can  be  supposed  tliat  the  purpose  intended  by  the  reference  uas  that  Her 
Majesty "s  government  should  be  advised  by  the  judicial  committee  with  a  view  to 
further  action,  of  an  exceptionable  nature,  being  taken  by  the  government,  or  by  any 
other  authority,  in  the  direction  of  inqiosing  control  on  the  exercise  of  the  prei'ogatives 
which  have  been  constitutionnllv  entrusted  to  your  Excellency's  hand^,  the  undersigned 
submits  that  grave  reasons  exist  foi-  a  remonstrance  on  the  part  of  the  Canadian  gov- 
ernment which  will  leave  no  doul)t  on  the  minds  of  Her  Majesty's  government  as  to  the 
extent  of  the  right  of  self-government  which   the  Canadian  people  believe  they  possess. 
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Her  Majesty's  government  has  been  furnished,  it  is  true,  with  a  full  reply  to  the 
memorial  of  the  executive  council  of  Manitoba,  but  the  presentation  of  that  reply 
ought  not  to  lead  Her  Majesty's  advisers  to  suppose  that  any  interference  with  Her 
Majesty's  government,  or  even  by  the  parliament  of  Great  Britain,  with  your  Excel- 
lency's power  and  authority  under  the  British  North  America  Act,  or  with  the  distri- 
bution of  legislative  or  executive  powers  made  by  that  Act,  would  be  regarded  otherwise 
in  Canada  than  as  a  dangerous  interference  with  the  constitution,  to  the  maintenance 
of  which  the  faith  and  honour  of  the  parliament  of  Great  Britain  are  pledged,  and  on 
which  all  the  relations  between  the  respective  provinces  and  the  Federal  government 
depend.  Whatever  diffei-ence  of  opinion  may  exist  in  Canada  as  to  the  merits  of  the 
complaint  of  the  late  executive  council  of  Manitoba,  any  such  interference  would  be 
regarded  with  feelings  of  alarm  by  all  Canadians,  who  desire  that  the  union  of  the 
provinces  of  British  North  America  shall  be  preserved,  and  that  their  connection  with 
the  British  Empire  shall  continue  to  be  regarded  as  the  surest  means  of  perpetuating 
the  rights  and  liberties  which  they  enjoy. 

Your  Excellency's  advisers  are  responsible  foi'  the  advice  which  they  have  given, 
or  may  hereafter  give,  as  to  the  exercise  of  the  powers  and  authority,  so  vested  in  you, 
to  the  Canadian  parliament  and  to  the  Canadian  people,  and  to  no  other  body — parlia- 
mentary, executive  or  judicial. 

The  result  of  the  appeal  to  the  Canadian  parliament  has  been  already  pointed  out 
in  the  report  of  the  sulj-committee  of  council  on  the  Manitoba  memorial. 

The  undersigned  would  remind  your  Excellency  that  the  principles  on  which  the 
pow  er  of  disallowance  as  to  provincial  statutes  may  properly  be  exercised  were  well  laid 
down  and  announced  in  the  first  year  of  the  confederation.  On  the  8th  day  of  June, 
1868,  the  Honourable  Sir  John  A.  Macdonald,  then,  as  now  first  minister  of  Canada,  and 
then  also  Minister  of  Justice,  made  a  report,  in  which  he  indicated  that  the  grounds  for 
disallowance  might  properly  be  ; 

1.  That  Acts  were  altogether  illegal  or  unconstitutional  ; 

2.  That  they  were  illegal  or  unconstitutional  in  part  ; 

."5.  That  in  cases  of  concurrent  jurisdiction  they  clashed  with  the  legislation  of  the 
general  pailiament ; 

4.   That  tlicy  aflfected  the  interests  of  the  Dominion  generally. 

This  report  was  ajiproved  and  adopted  by  the  Governor  General  in  Council  on  the 
Dth  of  June,  18G8,  and  was  transmitted  to  the  right  honourable  the  Secretary  of  State 
for  the  Colonies,  and  to  tlie  several  provincial  governments. 

On  l.'3th  December,  187iJ,  Mr.  Henry  Reeve,  Registrar  of  Her  Majesty's  Privy 
Council,  wrote,  l)y  direction  of  the  Loid  President,  to  Mr.  Holland,  in  reply  to  a  request 
to  be  informed  whether  tlie  opinion  of  the  Judicial  Committee  of  the  Privy  Council 
could  properly  l)e  obtained  on  the  validity  of  a  statute  of  the  province  of  New  Bruns- 
wick, thus  : 

"  It  ap[)ears  to  Jiis  loidsiiip  that,  as  the  power  of  confirming  or  disallowing  pro- 
vincial Acts,  is  vested  by  the  statute  in  the  (Jover-nor  General  of  the  Dominion  of 
C'anada,  acting  under  the  advice  of  his  constitutional  advisei's,  there  is  nothing  in  this 
case  which  gives  to  Her  Majesty  in  Council  any  jurisdiction  over  this  ijuestion,  though 
it  is  conceival)le  t!i;it  the  effect  and  validity  of  this  Act  may,  at  some  future  time,  be 
brought  before  Her  M.-ijesty,  on  ;ui  ;ippeal  from  the  Canadian  courts  of  justice. 

'' 'F'his  l)eing  the  fact,  his  lordship  is  of  opinion  that  Her  Majesty  cannot  with 
"  propriety  bo  advised  to  I'eter  to  a  committee  of  the  eouncil  in  England,  a  question 
"  which  Her  Majf-ty  in  ('ouiicil  has  ;it  present  no  autiioriry  to  determine,  and  on  which 
"the  opinion  of  the  Privy  Counril  would  not  be  binding  on  the  ])arties  in  the  Dominion 
"  of  Canada. 

'I'he  undersigne(|  t'f>tls  ihat  this  language,  emanating  from  the  juflicial  committee 
itself,  amply  justilies  the  coiitcnt ions  which  h(>  has  ventured  to  make  in  regard  to  a 
i-eference  on  the  suljjecf  of  the  .Maniiol)a  statutes  in  (|uestioii  now. 

Another  reason  which  may  be  suggested  against  the  course  proposed  is  that  such  a 
reference  is  clearlv  unnecessarv. 
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If  any  question  exists  as  to  the  legal  right  or  power  of  your  Excellency  to  disallow 
the  Acts  which  have  been  disallowed,  either  the  executive  council  of  Manitoba,  or  any 
individual  who  feels  aggrieved  by  the  disallowance,  may  raise  the  question  of  such 
illegality  in  the  courts  of  the  province  of  Manitoba,  in  a  proceeding  in  which  both 
parties  to  the  controversy  will  have  audience,  and  in  which  there  is  an  ultimate  appeal 
to  the  Judicial  Committee  of  the  Privy  Council. 

In  fact,  proceedings  are  now  being  carried  on  in  the  courts  of  Manitoba  in  which 
such  questions  may  be  raised  and  such  appeal  may  be  taken.  Shortly  after  the  Acts 
before  referred  to  were  disallowed,  legal  measures  were  taken  to  prevent  the  executive 
council  of  Manitoba  and  their  agents  and  contractors  from  proceeding,  with  works  for  ^ 
which  the  authority  of  the  disallowed  Acts  was  necessary.  Application  was  made  for 
injunctions  or  restraining  orders,  not  only  against  such  agents  and  contractors,  but 
against  members  of  the  executive  council  as  well. 

The  defendants  were  represented  by  counsel,  who  discussed  at  great  length,  first 
before  the  chief  justice  of  the  province,  and,  in  a  second  proceeding,  before  Mr.  Justice 
Killam,  of  the  Court  of  Queen's  Bench  of  Manitoba,  the  rights  of  the  applicants  to 
ol)tain  such  injunctions  or  restraining  orders,  and  also  the  validity  of  the  disallowance, 
and  the  effect  of  such  disallowance  on  the  Acts  in  (juestion  and  on  the  works  which  had 
been  undertaken  before  the  exercise  of  such  disallowance. 

In  both  cases  the  judgments  delivered  declared  that  the  provincial  statutes  had 
been  completely  annulled  by  the  exercise  of  the  power  of  disallowance,  that  the  works 
which  these  statutes  were  intended  to  authorize  could  not  legally  be  carried  on,  and  that 
the  injunctions  Or  restraining  orders  might  be  available  to  the  applicants 

In  the  second  proceeding,  which  was  decided  by  Mr.  Justice  Killam,  it  was  held 
that  members  of  the  executive  council,  were  properly  made  parties  to  the  proceedings 
and  could  be  enjoined,  as  well  as  their  agents  and  contractors. 

The  suits  in  which  these  applications  were  heard,  were  suits  for  perpetual  injunc- 
tions. The  decisions  which  have  been  arrived  at  are  judgments  in  relation  to  interim 
injunctions  or  resti'aining  orders,  and  these  decisions  appear  to  have  been  acquiesced 
in  ;  but  if  the  members  of  the  executive  council  of  Manitoba  or  their  agents  or  con- 
tractors should  at  any  time  be  advised  that  it  is  desirable  that  the  opinion  of  the 
Judicial  Committee  of  the  Privy  Council  should  be  taken  on  any  of  the  questions  involved, 
they  may  yet  appeal  from  the  final  decisions  and  present  their  cases  to  the  judicial 
committee  and  they  can  present  them  in  a  far  more  convenient  and  satisfactory  form 
than  that  in  which  a  reference  by  Her  Majesty's  Government  would  take. 

Finally,  as  to  the  statements  of  the  executive  council  of  Manitoba,  thalj  the  people 
of  that  province  have  been,  by  the  exerciser  of  the  power  of  disallowance,  de^jrived  of 
their  undoul)ted  rights  under  the  British  North  America  Act,  it  may  be  observed  that 
that  power  is  clearly  applicable  to  provincial  legislation  which,  although  within  the  com- 
petence of  a  provincial  legislature,  is  opposed  to  the  general  interests  of  the  I^ominion. 
Legislation  which  is  considered  beyond  that  competence  may,  sometimes  without  serious 
public  injury,  be  left  to  its  operation,  as  the  judiciary  can  at  anv  time  declare  it  to  be 
invalid.  Of  the  question  as  to  how  far  the  interests  of  Canada  may  unjustly  be  affected 
by  provincial  legislation,  the  Federal  Executive  must  be  the  sole  judge,  as  it  is  the  sole 
guardian  of  those  interests.  It  is  manifest,  therefore,  that  it  cannot  with  accuracy  or 
propriety  be  asserted  that  in  pronouncing  the  veto  upon  the  Acts,  which  were  deemed 
to  have  an  injurious  tendency  as  regards  the  country  at  large,  your  I^xcellency  has 
deprived  the  people  of  INIanitoba  of  any  of  their  rights,  even  though  such  Acts  may 
have  been  wilhin  the  competence  of  the  legislature  of  that  province. 

The  undersigned  recommends  that  your  Excellency  express  to  the  Bight  Honourable 
the  Secretary  of  State  for  the  Colonies  the  dissent  of  your  government  from  tlie  proposal 
which  is  the  subject  of  this  report,  and  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  his  lordship,  in  order  that  he  may  be  informed  of  the  grounds  on  whicli  the 
dissent  is  based. 

All  of  which  is  respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Miitinter  of  Justice. 
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Lord  Knutsford  to  Lord  Lansdovme. 

Downing  Street,  19th  April,  1888. 

My  Lord, — I  have  the  honour  to  acknowledge  the  receipt  of  jour  despatches  on 
the  subject  of  the  disallowance  by  the  Dominion  government,  of  the  Manitoba  and 
Red  River  Valley  Railway  A.ct. 

I  have  sent  an  answer  to  the  memorial  of  the  executive  council  of  the  province 
on  this  question  in  my  despatch  of  even  date,  and  I  would  refer  you  to  that  despatch 
for  my  decision  as  to  the  prayer  of  the  memorial. 

In  the  minute  of  the  Privy  Council,  which  accompanied  your  secret  despatch  of 
lyth  March,  I  observe  that  it  is  stated  that  •'  the  reference  has  not  been  asked  either 
by  the  executive  council  or  by  your  Excellency's  advisers."  This  statement  would  seem 
to  have  been  made  inadvertently,  as  the  executive  council  of  Manitoba  in  the  final  para- 
graph of  the  memorial,  distinctly  pray  for  leave  to  be  heard  by  counsel  before  Her 
Majesty  in  Council. 

I  am  glad  to  learn  that  there  is  a  good  prospect  that  the  question  at  issue  with  the 
provincial  government  will  be  amicaljly  settled. 

I  have,  &c., 

KNUTSFORD. 


Lord  Knutsford  to  tJie  Marquis  of  Lansdoivne. 

Downing  Street,  19th  April,  1888. 

My  Lord, — 1  have  the  honour  to  acknowledge  the  receipt  of  the  memorial  ad- 
dressed by  the  executive  council  of  Manitoba  to  Her  Majesty  in  Council  praying  to  be 
heard  by  Counsel  with  regard  to  the  disallowance  of  the  Red  River  A'alley  Railway  Act 
and  other  railway'  charters,  by  the  Dominion  government. 

After  careful  conf.ideration  of  this  question,  I  have  been  unable  to  advise  Her 
"  Majesty  to  refer  I  he  petition  to  the  Privy  Council,  inasmuch  as  the  disallowance  of  the 
various  Acts  and  charters  in  question,  appear  to  have  been  based  upon  the  general  and 
undisputed  power  vested  by  statute  in  the  Governor  General,  acting  under  the  advice 
of  his  constitutional  ministers  ;  and  further,  because  the  question  which  it  is  sought  to 
have  argued  before  Her  Majesty  in  Council  is  not  one  of  constitutional  law,  but  is  in 
^ruth  (me  of  policy,  over  which  the  Privy  Council  have  no  jurisdiction. 

I  i-equest  that  you  will  communicate  a  copy  of  this  despatch  to  the  government  of 
Manitoba. 

KNUTSFORD. 

Report  of  till'  Ihmini raliU'  lli,'  Miv  inter  tf  Justice,  approved   by    /lis    E.reeUen.cy   the 
diiviriiiir  (li-iii-nO  in  Council  on  tite  LitJi  Jnne^  1SS8. 

i)i;i>\iMMKNT  OF  .IrsTicK,   OTTAWA,  'l^t\\  May,  1888. 
7'o  His  Excellinry  tif  Admi  nisi  /-(tlor  if  tlie  (rovrn  i:ient  in  CinniciJ  : 

The  undersigned,  to  ulioin  has  been  refei'fcd  two  despatches  dated  the  19th  April, 
1888,  from  the  liight  Honouralile  tlie  l^rincipal  Secretary  of  State  Jor  the  Colonies  to 
Lord  Land.sdowne,  in  reference;  to  the  application  for  the  disjillowance  of  the  ^lanitoba 
Ke<l  River  Valley  Act,  has  the  honoui-  to  rep  rL  as  follows  :-  - 

Lord  Knutst'onl  oi)serves  in  tlie  latter  of  these  despatches  that  in  the  minutes  of 
the  Privy  Council  which  aecuiniianied  l.oid   Lansdowne's   secret   despatch   of   the    13th 
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March,  it  is  stated  that  the  proposed  reference  of  the  memorial  of  the  executive  coun- 
cil of  Manitoba  to  the  Judicial  Committee  of  Her  Majesty's  Privy  Council,  had  not  been 
asked  by  the  executive  council  of  Manitoba  or  by  his  Excellency's  advisers,  and  his 
lordship  adds  that  "  this  statement  would  seem  to  have  been  made  inadvertently,  as 
the  executive  council  of  Manitoba,  in  the  tinal  paragraph  of  the  memorial,  distinctly 
pray  for  leave  to  hu  heard  by  counsel  before   Her  Majesty  in  Council." 

The  undersigned  ventures  to  suggest,  in  order  to  remove  what  appears  to  be  a  mis- 
taken impression,  that  the  prayer  to  be  heard  by  council  before  Her  Majesty  in  Council 
did  not,  in  the  opinion  of  your  Excellency's  advisers,  import  a  desire  that  the  matter 
of  complaint  set  forth  in  the  memorial  should  be  referred  to  the  Judicial  Committee  of 
Her  Majesty's  Council,  and  the  expressions  which  emanated  from  members  of  the  Mani- 
toba executive  council,  at  the  time  when  the  memorial  was  adopted  and  since,  have 
made  it  clear  that  such  was  not  in  fact  the  desire  of  the  executive  council,  but  that  the 
e^ecutiye._cmmgiLjig§irgj_  ^Q  remonstrate  on  other  than  legal  grounds  (which  alone 
would  have  been  available  before  the  judicial  committee)  against  the  disallowance  of 
Manitobj,  statutes,  and  that  thp  request  fo  be  heard  by  counsel  was  Tna,de  with  a  view 
to  invoking  Imperial  executive  control  over  the  authority^  vested.ia  your  Excellency 
by  the  British  North  Ameiica.AcL 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  Her  ^Majesty's  Secretary  of  State  for  the  Colonies  in  order  that  his  lordship 
may  not  continue  to  suppose  that  the  statement  made  in  the  minute  of  your  Excel- 
lency's Council,  which  accompanied  Lord  Lansdowne's  secret  despatch,  before  referred  to 
on  this  subject,  was  unjustified,  or  made  without  due  consideration. 

JOHN  S.  D.  THOMPSON, 

Mifiister  of  Jicstice. 


From  Colonial  Secretarij  to  Governor  General. 

Downing  Street,  12th  July,  1888. 

My  Lord, — I  have  the  honour  to  acknowledge  the  receipt  of  your  lordship's  confi- 
dential despatch  of  the  20th  ultimo,  forwarding  a  minute  by  your  Privy  Council  with 
reference  to  the  disallowance  of  the  Red  River  Valley  Railway'  Act.  I  am  glad  to  re- 
ceive this  explanation  from  your  government  for,  as  counsel  are  not  heard,  except  before 
the  Judicial  Committee  of  the  Privy  Council,  the  Manitoba  government  seem  to  desire  to 
appear  before  that  body.  As,  however,  the  question  of  tlie  railway  has_-been.  amicably 
arranged,  it  is  unnecessary  to  pursue  the_subject  furthp.r. 

I  have,  &c., 

KNUTSFORD. 
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MANITOBA,  51  VICTORIA,  1888. 

2nd  Session,  6th  LeCxISLature. 
Petition  of  creditors  of  Toum  of  Portage  La  Prairie  re  chapter  IJf.. 

To  His  Excellency   the   Right   Honotirable  Frederick  Arthur  Stanley,    Baron  Stanley  of 
Preston,  Governor  General  of  Canada,  in  Council. 

The  petition  of  the  undersigned  creditors  of  the  town  of  Portage  la  Prairie  in  the 
province  of  Manitoba  humbly  showeth. 

The  town  of  Portage  la  Prairie  is  a  municipality  incorporated  by  the  laws  of  the 
province  of  Manitoba,  and  possesses  power  of  contracting  debts  and  issuing  debentures 
for  securing  payment  of  loans  and  such  other  powers  as  are  incident  to  a  municipal 
corporation. 

The  said  town  from  time  to  time  many  years  ago  issued  debentures  and  borrowed 
money  thereon,  the  first  issue  was  for  forty  thousand  dollars  bearing  interest  at  the 
rate  of  yix  per  cent  per  annum,  the  second  issue  was  for  fifty  thousand  dollai-s  bearing 
interest  at  six  per  cent  per  annum,  the  third  issue  was  for  one  hundred  thousand  dol- 
lars bearing  interest  at  seven  per  cent  per  annum. 

The  board  of  school  trustees,  for  the  town  of  Portage  la  Prairie,  is  an  independent 
corporation,  and  that  corporation  has  issued  its  debentures  pursuant  to  the  statutes  of 
this  province,  and  has  borrowed  money  thereon  to  the  extent  of  thirty-seven  thousand 
dollars. 

The  said  town  of  Portage  la  Prairie  became  indebted  upon  its  promissory  note, 
which  came  into  the  possession  of  your  petitioner,  the  Federal  Bank,  and  default  hav- 
ing occurred  in  payment  thereof,  the  bank  recovered  judgment  against  the  town  to  the 
amount  of  three  thousand  five  hundred  dollars,  upon  this  judgment  executions  were 
placed  in  the  sheriff's  hands,  and  they  are  still  in  tlie  sheriff's  hands  in  full  force  and 
unpaid  and  unsatisfied. 

Several  of  youi-  petitioners  have  judgments  also  against  the  said  town,  which  judg- 
ments remain  unpaid  and  unsatisfied. 

The  said  town,  together  with  the  said  school  board,  are  indebted  to  the  amount  of 
about  two  hundred  and  fifty  thousand  dollars. 

The  said  debentuies  above  referred  to  were  in  some  instajices  irregularly  issued, 
and  in  order  that  tlir  same  might  be  freely  negotiated,  and  in  order  to  induce  your 
petitioners  to  recei\e  the  same  and  become  the  holders  thereof,  and  to  stamp  the  same 
with  legality,  tin;  following  Acts  of  the  legislature  of  the  province  of  Manitoba  were 
from  time  to  time  passed  with  i-eference  thereto,  namely  : — 

Chapter  41  of  the   statutes  of  Manitoba,  passed  in    the   44th  year  of  Ilei-  Majesty's 

eign.      Chapter  41  of  the  statutes  passed  ill  the  45th  year  of    Her   Majesty's   i-eign,  and 

chapter   G6    of    the   statutes  passed  in  the  46th  and  47tli  years  of  Her  Majesty's  reign. 

Almost  all  youi'  petitioners  are  liolders  of  the  debentures  of  the  s.iid  town,  and  of 
the  school  board  issued  as  afnres.-iid,  and  such  of  your  petitioners  as  are  not  holders  of 
the  said  debentures  h;i.ve  othei-  claims  a<,'ainst  the  said  town  by  way  of  judgment,  and 
some  of  your  petitioners,  have  judgments  against  the  town  foi'  arrears  of  interest  on  the 
debentures,  and  tho>e  of  your'  petitionei-s  who  are  holders  of  thos(>  debentures  were  in- 
duced very  largely  to  take  theui,  and  beeonie  holders  thereof,  because  of  the  legislation 
of  the  province  of  Manitolia  aforesaid,  and  of  the  right  according  to  the  laws  of  the 
province  of  ManitoV)a,  then  existing,  by  which  in  default  of  payment  being  made,  they 
could  recover  judgment  ami  pnteeed  to  collect  thereon,  as  provided  by  law. 
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During  the  session  of  the  legislature  of  the  province  of  Manitoba  which  recently 
closed,  an  Act  was  passed  which  really  deprives  your  petitioners  who  have  judgments, 
of  all  rights  to  proceed  upon  the  recovery  thereof,  and  to  all  of  your  petitioners  it  fixes 
an  amount  which  they  are  bound  to  accept,  and  beyond  which  they  have  no  relief  against 
the  town,  and  the  amount  fixed  by  that  Act,  which  your  petitioners  may  receive,  is  so 
small  that  it  will  barely  pay  one-tenth  of  the  annual  interest  due  by  the  town  to  your 
petitioners. 

The  said  last  mentioned  Act  is  known  and  described  as  "  An  Act  respecting  the 
town  of  Portage  La  Prairie." 

The  last  mentioned  Act  deprives  your  petitioners  of  vested  rights,  and  abro- 
gates the  contracts  of  the  said  town,  and  the  same  is  really  an  insolvent  law. 

Wherefore  your  petitioners  pray  that  your  Excellency  may  be  pleased  to  disallow 
the  said  last  mentioned  Act  of  the  legislature  of  the  province  of  Manitoba. 

And  your  petitioners  will  ever  pray. 

For  the  Federal  Bank  of  Canada, 

H.  C.  Hammond,  President. 


For  the  Ontario  Bank, 


W.  P.  McCuAiG,  President. 

>  Attorneys. 


Charles  Niagara 
Alex.  Pope 
Robert  Hamilton 
Isabella  Hamilton 


August  17th,   1888. 


Hon.  Attorney  General  2Iartin  to  the  Hon,  tlie  Minister  of  Justice. 

Department  of  Attorney  General,  Winnipeg,  Man.,  21st  August,  1888. 

Sir, — I  have  been  informed  that  a  petition  has  been  sent  to  you  somewhat  gener- 
ally signed  by  financial  men  and  others  in  the  city  of  W^innipeg,  asking  you  to  recom- 
mend the  disallowance  of  chap.  14,  51  Vic,  being  an  Act  respecting  the  town  of  Por- 
tage la  Prairie. 

T  have  a  very  strong  opinion  myself  as  to  the  right  of  the  Dominion  Executive  to 
recommend  the  disallowance  of  an  Act  so  clearly  within  the  jurisdiction  of  the  local 
legislature. 

I  do  not  wish,  however,  to  discuss  at  the  present  time  that  question,  as  I  could 
scarcely  hope  that  any  argument  I  might  use  would  affect  your  views. 

I  simply  wish  to  lay  before  you  a  statement  of  certain  facts  which  I  think  should 
induce  you  to  refrain  from  interfering  with  the  said  Act. 

I  may  say  that  as  the  member  representing  the  town  of  Portage  la  Prairie,  I  intro- 
duced the  Act  into  the  House  and  secured  the  passing  of  it.  I  am  satisfied  that  it  is 
the  fairest  measure  that  could  be  devised  to  remedy  a  dead-lock  which  had  arisen,  and 
the  continuance  of  which  meant  ruin  both  to  the  town  and  its  creditors. 

At  one  time  the  town  was  assessed  for  .$7,000,000,  and  at  the  time  property  was 
actually  changing  hands  at  values  higher  than  the  assessment. 

In  common  with  many  other  towns  in  Manitoba  inflated  by  the  unfortunate  boom. 
Portage  la  Prairie  incurred  an  indebtedness  which  now  amounts  to  about  .i?300,000. 

Some  two  years  ago,  after  having  been  sued  by  several  creditors  of  the  town,  being 
quite  certain  that  they  could  not   by  any  reasonable   taxation  raise  suiHcient  money  to 
pay  the  interest  on  the  debt,  after  paying  ordinary  expenses  and  keeping  up  the  schools, 
the  town  decided  to  abandon  its  municipal  existence. 
56 
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Accordingly  the  council  and  school  board  resigned. 

The  creditors  under  our  laws  had  practically  no  remedy.  Their  claim  accumulated 
against  the  town,  but  they  received  nothing ;  public  confidence  in  the  value  of  property 
in  the  place  was  destroyed,  and  although  the  prospects  of  the  town  were  excellent,  no 
improvements  were  made. 

The  matter  came  before  the  legislature  in  the  session  of  1886,  when  a  committee 
was  appointed  to  investigate  the  affairs  of  this  and  other  bankrupt  towns. 

After  hearing  the  creditors  and  representatives  of  the  town,  the  committee  recom- 
mended a  settlement  which  was  reduced  to  writing  and  signed  on  behalf  of  the  creditors 
by  Messrs  H.  M.  Howell,  W.  L.  Boyle,  and  the  late  Sedley  Blanchard. 

It  was  agreed  by  the  members  of  the  committee,  and  the  representatives  of  the 
town  and  creditors,  that  a  fair  settlement  had  been  arrived  at,  under  which  the  town 
would  pay  the  creditors  all  that  it  was  able  to  do. 

The  town  was  then,  has  continued  to  be,  and  is  now,  ready  and  willing  to  carry  out 
that  settlement. 

The  creditors  almost  unanimously  refused  to  carry  out  the  agreement  which  had 
been  signed  on  their  behalf  by  the  above  mentioned  gentlemen. 

EHorts  have  from  time  to  time  been  made  by  the  town  to  induce  the  creditors  to 
carry  out  that  arrangement,  or  to  enter  into  some  other  arrangement  possible  for  the 
town  to  carry  out.     The  creditors  have  always  refused. 

In  1887,  Mr.  Howell,  representing  the  creditors,  induced  the  legislature  to  pass  an 
Act  being  chap.  89,  50  Vic,  copy  of  which  T  inclose. 

The  town  of  Portage  la  Prairie  at  once  proceeded  to  carry  out  the  Act ;  the  govern- 
ment at  their  request  appointed  a  commission.  The  sittings  of  the  commission  were 
duly  advertised,  but  no  creditor  put  in  an  appearance. 

The  commissioners  proceeded  with  their  work  and  ]nade  the  report,  copy  of  which 
I  also  enclose  you. 

The  cieditoi-s  refused  to  act  upon  the  report,  and  matters  continued  in  stalu  quo, 
till  last  session.  I  succeeded  in  getting  the  Act  passed,  which  these  same  creditors  are 
asking  you  to  disallow. 

If  you  will  examine  the  Act  carefully  you  will  find  that  it  does  not  attempt  to 
reduce  the  amount  claimed  by  any  creditor  ;  that  it  provides  for  the  taxation  of  twenty- 
one  mills  on  the  dollar,  this  being  considered  about  the  highest  limit  that  property  can 
fairly  pay  ;  that  the  amount  realized  from  this  taxation  is  all  paid  over  to  the  creditors, 
after  providing  for  the  running  expenses  of  the  town,  and  the  keeping  up  of  the  schools. 

The  creditors  ai-e  allowed  an  appeal  from  the  assessment  in  case  any  efibrt  should 
be  made  by  reduein^f  the  assessment  below  its  fair  value  to,  prejudice  their  rights. 

Tlie  Act  is  intended  as  a  temporary -one  to  continue  only  till  some  arrangement  can 
be  made,  between  the  town  and  its  creditors. 

If  at  any  timc^  the  creditors  can  show  that  the  town  refused  to  enter  into  an  ai'- 
rangeinent  that  could  be  carried  out,  I  can  say  on  behalf  of  the  government  that  the 
legislature  will  be  asked  to  repeal  this  Act.  In  the  meantime  the  creditors'  claim 
against  the  town  stands  intact,  the  interest  accumulates,  less  tlie  amount  paid  to  the 
creditors  under  the  j)i-ovisi(nis  of  the  Act. 

It  is  admitted  by  evei-y  one  who  knows  the  facts,  including  the  creditors,  that  the 
town  of  Portage  la  Prairie,  woitli,  according  to  the  report  of  the  commissioners,  .$560,000 
of  assessable  property,  cannot  })ossibly  pay  the  interest  upon  a  debt  of   nearly  .*?300,000. 

The  average  interest  ])ay;d)le  upon  its  debentures  Ijeing,  T  think,  something  over 
seven  per  cent. 

The  only  chance  there  is  for  the  creditors  to  g(>t  their  money  is  for  the  town  to 
gf-QW  and  increase  in  value. 

You  will  admit  at  once  that  tlie  indebtedness  of  a  municipal  corporation  must  be 
paid  out  of  its  annual  revenues  ;  that  this  indebtedn<>ss  is  not  intended  to  be  a  mortgage 
upon  the  ])roperty  situate  in  tlu^  municipality,  but  a  mortgage  upon  the  revenues  of  the 
municipality. 

The  only  possibility  of  tin*  revenues  of  the  town  becoming  large  enough  to  pay  the 
interest  upon  its  gigantic  debt,  is  the  prospect  of  the  town  increasing  sutficiently  in  value 
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to  warrant  a  taxation  sufficient  to  meet  such  interest.  If  the  present  Act  is  disallowed' 
the  town  cannot  grow. 

A  new  council  has  been  elected  under  the  provisions  of  the  Act,  and  once  again  the 
town  prospers  ;  building  has  commenced  ;  public  confidence  has  been  restored  ;  the 
people  see  before  them  some  future ;  investments  once  more  are  freely  made  in  the 
town,  which  is  well  situated,  and  which  has,  I  claim,  as  good  a  prospect  as  any  place  in  the 
North-west,  outside  Winnipeg. 

The  disallowance  of  the  Act  would  stop  all  improvements,  all  investments. 

The  deadlock  would  again  arise,  the  council  would  be  forced  to  resign,  the  creditors 
could  get  nothing. 

Under  these  circumstances  I  feel  satisfied  that  even  if  you  should  decide  that  legis- 
lation of  this  kind  should  be  interfered  with  by  the  Dominion  Executive,  this  particular 
Act  is  so  fair  both  to  the  people  of  the  town  and  its  unfortunate  creditors,  that  you  will 
be  doing  a  great  injustice  to  both  parties  by  the  exercise  of  your  power. 

If  you  desire,  I  shall  be  happy  at  any  time  to  furnish  you  the  fullest  evidence  with 
regard  to  all  the  statements  that  I  have  made. 

I  may  say  that  I  believe  the  reason  we  do  not  get  a  settlement  with  our  creditors 
is  this.  Most  of  our  debentures  are  held  by  a  client  of  the  late  firm  of  McArthur, 
Boyle  &  Cam])l)ell  ;  the  loans  were  really  forced  upon  the  town  at  the  tiine  they  were 
made.  McArthur,  Boyle  and  Campbell  having  lost  their  client's  money,  have,  I  think, 
endeavoured  to  make  him  believe  that  the  failuie  of  the  town  to  pay  its  interest  has 
arisen  from  the  rascality  of  the  inhabitants,  rather  than  from  the  depression  which  has 
occurred  in  property  here. 

Under  these  circumstances,  the  client  being  a  rich  man  to  whom  the  sum  at  issue 
is  comparatively  speaking  a  small   sum,    refuses   to  enter  into  any  arrangement  what- 


soever with  us. 


I  have,  A'c. 


JOSEPH  MARTIN, 

A  tlometj -General. 


Petition  of  "  llw  Call  Printing  Compaiii/  "  to   //in   Excellency  the   Governor   General  in 

Council,  re  Chop.  13. 

To  His  Excellency  the  Right  Hononrahle  Sir  Freilerick  Arthnr  Stanley,  Baron  Stanley  of 
Preston.,  in  the  County  of  Lancaster,  in.  the  Peerage  of  Great  Britain;  Knight  Grand 
Cross  <f  the  Most  1/onoarable  Order  if  the  Bath,  Governor  General  of  Canada  and 
Vice  Admiral  (f  the  same,   Governor  General  (f  Canada,  in  Council. 

The  humble  petition  of  the  "  Call  Printing  Company "  respectfully  showeth  as 
follows  : — 

1.  Your  petitioners  are  a  body  corporate,  incorporated  under  the  laws  of  the  pro- 
vince of  Manitoba,  and  authorized  to  do  a  printing  and  publishing  business  in  the  city 
of  Winnipeg. 

2.  Prior  to  the  1st  day  of  February,  A.D.  1887,  the  government  of  the  province  of 
Manitoba  obtained  tenders  from  the  Manitoban  Printing  Company,  Liniit<>d  ;  Kenny  & 
Luxton ;  and  the  Canadian  Publishing  Company,  for  certain  yjrinting  requii'ed  for  said 
province,  including  printing  and  printed  forms,  and  blank  books  containing  printing, 
thereafter  to  be  required  for  the  legislature  of  the  said  province  and  the  clerk  thereof, 
the  executive  council  of  said  province  and  the  clerk  thereof,  and  the  other  several 
departments  and  offices  of  the  said  government,  including  sub-dejmrtments  and  ]>ranches 
of  departments  or  offices  under  the  control  of  said  government,  and  also  including  print- 
ing supplied  at  the  expense  of  the  said  government  for  the  various  courts  of  the  said 
province,  and  the  several  offices  of  the  municipal  commissioner  and  land  titles  office,  and 
the  binding  in  connection  with  the  work  above  mentioned,  and  for  the  supply  of  the 
necessary  material  to  be  used  therefor. 
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3.  That  the  tender  of  the  said  The  Manitoban  Printing  Company,  Limited,  for  the 
said  English  printing  and  other  work  and  material  was  much  lower  than  that  of  Kenny 
&  Luxton,  and  was  accepted  by  the  Lieutenant-Governor  in  Council  of  said  province  of 
Manitoba. 

4.  That  upon  the  24th  day  of  May,  1888,  Mr.  William  Fisher  Luxton,  a  member 
of  the  said  firm  of  Kenny  &,  Luxton,  the  business  rivals  of  your  petitioners,  in  an  open 
letter  to  the  public,  published  in  the  Free  Press  newspaper,  admitted  that  the  rates 
agreed  upon  in  said  contract  to  be  paid  for  said  printing  were  reasonable. 

5.  That  the  said  Manitoban  Printing  Company,  Limited  ;  the  said  Kenny  &  Luxton; 
and  the  Canadian  Publishing  Company,  were  the  only  parties  in  Manitoba,  at  the 
dates  of  said  tenders,  having  plant,  type  and  facilities  necessary  for  the  performance  of 
the  said  work  and  the  supply  of  the  said  material. 

6.  That  in  pursuance  of  said  tenders,  and  having  regard  to  the  fact  that  the  tender 
of  the  Manitoban  Printing  Company,  Limited,  was  the  lower,  the  Lieutenant-Gov- 
ernor of  said  province  in  council  accepted  the  said  tender  and  awarded  to  the  said  the 
Manitoban  Printing  Company,  Limited,  the  contract  for  the  said  work,  and  on  the 
first  day  of  February,  1887,  a  contract  between  Her  Majesty  the  Queen,  represented 
therein  by  the  Honourable  Charles  Edward  Hamilton,  the  Attorney  General  of  said 
province,  and  the  said  the  Manitoban  Printing  Company,  Limited,  was,  without  any 
knowledge  on  the  part  of  the  Manitoban  Printing  Company,  Limited,  of  any  irregu- 
larity or  illegality  affecting  said  contract  or  tenders,  duly  entered  into  and  executed  for 
the  performance  of  the  said  work,  and  the  supply  of  said  material  by  the  Manitoban 
Printing  Company,  Limited,  at  the  prices  mentioned  in  said  tender,  and  subject  to  the 
terms  contained  in  the  said  contract,  a  true  copy  of  which  contract  is  produced  herewith. 

7.  The  said  contract  was  thereupon  duly  authorized  by  the  Lieutenant-Governor 
in  Council  of  said  province,  and  was  in  all  respects  legally  entered  into  and  executed. 

8.  In  said  contract  it  was  provided  and  agreed  among  other  things  that  the  same 
should  subsist  and  remain  in  for  and  during  the  four  years  from  and  after  the  said  first 
day  of  February,  1887,  and  that  the  same  sliould  not  be  assigned  without  the  consent  of 
the  Lieutenant-Governor  in  Council  for  the  said  province. 

9.  It  was  further  agreed  that  the  said  contract  might  be  cancelled  at  any  time  after 
the  first  day  of  Feljruary,  1887,  by  either  party  thereto,  on  giving  six  months  notice  of 
such  intention  so  to  do,  but  that  no  such  notice  could  be  given  previous  to  the  first  day 
of  February,  1888. 

10.  The  said  the  Manitoban  Printing  Company,  Limited,  continued  to  perform  the 
work  and  supply  the  material  provided  for  by  said  contract  until  the  eighteenth  day  of 
April,  1887,  when  the  same  was  duly  assigned  to  your  petitioners,  The  Call  Printing 
Company,  and  on  the  seventh  of  May,  1887,  the  said  assignment  and  transfer  to  your 
petitioners  was  duly  consented  to  by  the  Lieutenant-Governor  of  said  province  by  order 
in  council  dated  the  said  7th  day  of  May,  1887. 

11.  .Since  the  date  of  the  said  assignment  to  your  ])etitioners,  your  petitioners  have 
continued  to  perform  said  work  and  supply  said  material  for  the  government  of  Mani- 
toba, and  continued  to  do  so  until  about  the  first  day  of  JNIarch,  1888,  shortly  prior  to 
which  date,  your  jxjtitioners  are  informed,  an  order  in  council  was  passed  by  the  Lieuten- 
ant-Governor in  Council  of  said  province,  assuming  to  cancel  and  set  aside  the  said  contract, 
and  since  that  date  your  jx'titioners  have  not  performed  any  of  such  work  or  supplied 
any  of  such  material  for  the  government  of  the  province  of  Manitoba,  the  performance 
of  said  work  and  the  suj)plying  of  such  material  having  been  wrongfully  taken  by  the 
government  of  the  pro\  ince,  of  Manitoba  from  your  petitioners,  in  contravention  of  the 
said  contract  and  the  express  pro\  isions  thereof. 

12.  That  your  petitioners,  during  said  time,  and  while  the  same  was  given  them  to 
do,  always  performerl  said  work  and  supplied  said  material  to  the  satisfaction  of  the 
government  of  ^Lanitoba  in  f>\ery  respect,  and  no  complaint  was  ever  made  as  to  the 
quality  of  said  work  or  materials. 

13.  That  neither  before  nor  after  the  attempted  cancellation  of  the  said  contract 
did  your  petitioners  rec(;ive  any  notice  whatever  of  any  intended  cancellation  or  deter- 
mination of  the  said  contract,  as  provided  by  the  terms  thereof. 
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14.  That  about  the  first  day  of  March,  1888,  in  breach  of  said  contract,  the  govern- 
ment of  the  said  province  assumed,  secretly,  without  giving  a  public  or  other  notice 
thereof,  or  asking  any  competition,  to  enter  into  a  contract  or  agreement  with  The 
Manitoba  Free  Press  Company,  a  corporation  doing  a  printing  and  publishing  business 
at  the  city  of  Winnipeg  in  said  province,  and  of  which  said  William  Fisher  Luxton, 
then  a  member  of  the  legislative  assembly  of  the  province  of  Manitoba,  was  then  the 
president  and  one  of  the  two  largest  stockholders,  for  the  performance  of  the  work  and 
supply  of  the  materials  mentioned  in  said  contract,  and  since  said  last  mentioned  date 
the  said  The  Manitoba  Free  Press  Company  has  continued  to  perform  said  work  and 
snpply  said  material,  and  to  be  paid  therefor  by  the  government  of  the  province  of 
Manitoba,  in  distinct  breach  of  the  said  contract  and  the  terms  thereof. 

15.  That  an  Act  entitled  "  An  Act  respecting  Public  Printing,"  chaptered  13  of 
the  Acts  passed  in  1888,  was  passed  by  the  legislative  assembly  of  Manitoba  upon  a 
vote  of  seventeen  for  to  eight  against  the  same,  and  passed  its  various  readings,  and 
was  assented  to  by  his  Honour  the  Lieutenant-Governor  of  this  province,  in  Her 
Majesty's  name,  on  the  18th  day  of  May,  188S. 

16.  That  a  copy  of  said  Act  so  passed  is  hereunto  annexed. 

17.  That  the  object  and  effect  of  said  Act  so  passed,  was,  as  your  petitioners  show 
and  charge,  to  benefit  the  Frcf  Press  newspaper,  supporting  the  present  government  of 
Manitoba,  to  injure  your  petitioners,  and  to  legalize  the  wrongful  and  illegal  breach  of 
the  said  contract  entered  into  as  aforesaid,  and  of  which  contract  your  petitioners  are 
the  assignees,  and  wrongfully  deprive  your  petitionei-s  of  their  rights  and  claims  under 
said  contract. 

18.  That  the  said  Act,  if  not  disallowed  by  his  Excellency  the  Governor  General, 
will  have  the  effect  of  cancelling  the  said  contract,  and  will  be  an  arbitary  and  unjusti- 
fiable interference  with  your  petitioners'  vested  rights,  and  as  your  petitioners  charge 
is  a  subversion  of  the  inviolability  of  contracts  entered  into  with  the  province  of  Mani- 
toba as  a  province  of  the  Dominion  of  Canada. 

19.  Your  petitioners  further  show  that  if,  as  stated  in  the  recital  of  the  said  bill, 
the  agreement  so  entered  into,  was  entered  into  in  violation  of  any  of  the  statutes  or 
laws  of  the  province  of  Manitoba  there  would  no  necessity  for  declaring  that  the  said 
contract  was  or  is  illegal,  and  that  if  the  same  were  legal  when  entered  into,  the  same 
should  not  be  cancelled,  set  aside  or  affected  as  intended  by  said  Act. 

20.  The  said  bill  further  takes  away  the  right  to  claim  against  Her  Majesty  the 
■Queen  or  the  province  of  Manitoba  for  dam  iges  or  otherwise  in  connection  with  the 
said  conti-act  for  any  matter  after  the  first  day  of  Febi-uary,  1888,  and  your  petitioners 
show  that  this  legislation  is  vicious  in  princii)le,  and  such  as  should  not  be  allowed  to 
become  or  remain  law. 

21.  The  public  press  of  the  province  of  Manitoba,  without  respect  to  party,  have 
disapproved  of  said  legislation  and  condemned  the  same  as  an  unjustifiable  interference 
with  the  right  of  the  subject  to  appeal  to  Her  Majesty  for  redress. 

22.  ^our  petitioners  have  suffered  serious  damage  by  said  legislation  and  are 
about  to  present  a  petition  of  right  pursuant  to  the  statutes  of  Manitoba  in  that 
behalf,  claiming  compensation  to  which  they  are  entitled  by  reason  of  the  breach  of  the 
said  contract  and  the  loss  sustained  V)y  them  in  consequence,  and  the  said  measure,  if 
allowed  to  become  and  remain  law  would  tend  to  defeat  the  claim  of  your  petitioners 
in  such  proceedings,  although  your  petitioners  are  rightfully  entitled  thereto. 

if-.i-Li  Your  petitioners   therefore   humbly  pray  your    Excellency  to  disallow  the  said  Act 
for  the  reasons  above  stated. 

And  your  petitioners  will  ever  pray,   kc.  f 


Signed  on  behalf  of  the  "  Call  "  Printing  Company. 


ACTON  BURROWS, 

Prt'sifh'ut. 


WixN-iPEG,  30th  August,  1888. 
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Hon.  Att)r7iey  General  Martin  to  Deputy  Minister  of  Justice. 

Winnipeg,  Man.,  24th  June.  1889. 

Sir, — Your  letter  of  the  25th  September,  1888,  inclosing  a  copy  of  a  petition 
addressed  to  his  Excellency  the  Governor  General,  by  the  Call  Printing  Company, 
praying  for  the  disallowance  of  cap.  13  of  the  Acts  of  the  legislative  assembly  of  Man- 
itoba, 1888,  intituled  :   "An  Act  respecting  Public  Printing,"  has  been  received. 

With  regard  to  this  matter,  I  take  the  position  that  the  Act  sought  to  be  disallowed 
deals  entirely  with  matters  of  local  concern,  and  in  such  a  case  I  think  the  Governor 
General  in  Council  should  not  interfere,  whatever  views  may  be  entertained  with  regard 
to  the  expediency  or  justice  of  the  legislation.  If  the  legislation  be  bad,  the  people  of 
the  province  can  surely  be  trusted  by  their  votes  at  the  proper  time  to  punish  its  pro- 
moters. Any  interference  on  the  part  of  the  Dominion  authorities  with  Acts  such  as 
the  one  in  question,  would  savour  of  paternal  government  in  an  exasperating  form  that 
was  never  contemplated  by  the  British  North  America  Act.  The  Government  of  Great 
Britain  has  not  pursued  such  a  course  with  regard  to  the  Dominion  legislation,  and  I 
would  submit  that  the  Dominion  authorities  should  deal  with  provincial  Acts  in  the 
same  broad-minded  manner,  that  has  characterized  the  action  of  the  home  government 
respecting  Dominion  Acts. 

I  would  point  out  to  you  that  it  is  provided  by  the  statutes  of  Manitoba,  42  Vic, 
cap.  20,  sec.  2.  that  "  The  Queen's  Printer  shall,  within  one  month  from  the  date  of  the 
passage  of  this  Act  (viz.,  25th  June,  1879),  call  for  tenders  (by  advertising  in  all  the 
new-papers  in  the  province  for  the  period  of  one  month)  from  persons  willing  to  contract 
with  the  government  for  the  printing  required  by  the  government,  not  exceeding  three 
years,  and  henceforth  this  shall  be  the  manner  in  whicli  similar  contracts  shall  be  made," 
and  that  this  was  the  only  Act  with  regard  to  public  printing  in  force  at  the  time  the 
contract  referred  to  in  the  sixth  paragraph  of  the  petition  herein  purported  to  be 
entered  into  between  the  Hon.  C.  E.  HMmilton,  the  then  Attorney-General  of  Manitoba, 
and  the  Manitoban  Printing  Company,  Limited,  the  executive  of  this  province  in  enter- 
ing into  this  contract  ignored  the  clear  mandate  of  the  legislature  as  expressed  in  the 
said  last-mentioned  Act.  Tenders  were  not  called  foi'  by  advertising  in  all  nor  in  any 
of  the  newspapers  of  the  province  for  the  period  of  one  month  nor  for  any  other  period. 
In  addition  to  tliis  the  contract  is  for  a  period  of  four  years,  whereas  the  Act  provides 
that  such  a  contiact  should  not  exceed  three  years. 

Herewith  I  send  you  a  letter  clipped  from  a  copy  of  "The  Morning  Call,"  of  the 
2nd  June,  1S8.S.  Tt  was  written  by  Mr.  Acton  Burr-ws,  editoi-  of  "The  Call,"  to  Mr. 
Luxton,  editor  of  "Tin;  I'l'ec  Press"  ;  also  a  letter  in  reply  by  ^fr.  Luxton.  A  perusal 
of  these  letters  will,  1  think,  convince  you  that  a  frautlulejit  and  successful  attempt  was 
made  to  give  the  conti;u-L  to  a  particular  company,  while  k('ei)ing  up  the  appearance  of 
competition.  The  contract  was  awai'ded  to  the  Manitoban  Printing  Company,  Limited, 
at  exorbitant  figures,  and  for  a  period  of  four  years.  \Vlu>n  t\w.  present  government 
came  into  power,  having  become  aware  of  the  above  fact-,  tluv  determined  to  promptly 
stop  what  they  eoiisideied  an  illeijal  and  impudent  plundeiing  of  the  slender  resoui'ces 
of  this  j)rovinee.  In  imtsuance  of  this  determination,  the  Act  complained  of  was  passed 
on  the  ISth  May,  18^S,  ti'iideis  were  asked  for,  and  a  contraet  entered  into  for  a  year 
at  figures  tliat  will  result   in  a  i:reat  saving  of  the  public  funds. 

The  above  is  proWaldy  sullli-ient,  to  indi(;ate  the  jiositioti  of  this  government 
respecting  this  ,\et.  I  v.ould  a^aiii  ui'ue  that  it  is  solely  doniestie  in  its  nature  and 
operation,  and  for  that  reason  alone  should  not  be  interfered  with  bv  the  exercise  of 
the  veto  power. 


1    have,   etc.. 


JOSEPH  MAirriN, 

Altnniii/  (ji'ui'faJ. 
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Petition  of  Col.  Jas.  Mulligan  to  His  Excellency  the  Governor  General  re  Chapter  27. 

To  His  ExceUency  the  Right  Honourable  Sir  Frederick  Arthur  Stanley,   Baron  Stanley 
of  Preston,  Governor  General  of  Canada  and  Vice  Admiral  of  the  same. 

The  humble  petition  of  James  Mulligan  of  the  town  of  Oshawa  in  the  province  of 
Ontario,  Esquire,  showeth  as  follows  : — 

1.  Your  petitioner  prior  to  the  year  1882  was,  and  he  is  still,  the  owner  of  a  large 
tract  of  land  on  the  south  side  of  the  Assiniboine  River  opposite  the  terminus  of 
Boundary  street  in  the  city  of  Winnipeg  at  the  bank  on  the  north  side  of  tlie  river. 

2.  Prior  to  the  year  1882  the  said  tract  of  land  was  situated  in  the  parish  of  St. 
Boniface,  and  was  separated  from  the  city  of  Winnipeg  by  the  Assiniboine  River. 

3.  Early  in  the  said  year  negotiations  were  entered  into  becween  the  owners  of  land 
in  the  said  parish  an<l  the  council  of  the  city  of  Winnipeg  with  a  view  to  extending  the 
city  limits,  so  as  to  embrace  the  property  of  your  petitioner  and  of  other  persons  in  the 
said  parish. 

4.  Thereupon  an  agreement  was  entered  into  between  the  parties  aforesaid  for  the 
extension  of  said  limits  upon  certain  terms. 

5.  Afterwards  at  the  request,  and  with  the  sanction  of  the  said  city  and  of  the 
petitioner,  and  the  other  owners  of  the  said  lands,  the  said  agreement  was  embodied  in 
the  charter  of  the  city  as  contiined  in  the  statute  known  as  45  Victoria,  chapter  36. 

6.  By  the  said  statute  the  land  of  your  petitioner  was  included  in  the  limits  of  the 
said  city,  and  by  various  clauses  the  city  was  compelled  to  carry  out  the  terms  of  the 
agreement. 

7.  The  terms  df  the  said  agreement  are  set  forth  in  section  1G5  of  the  said  statute. 
The  part  to  which  your  petitioner  desires  now  to  call  attention  being  in  the  words 
following,  that  is  to  say  : — '•  The  mayor  and  council  of  tlui  city  shall  construct  and  erect, 
or  cause  to  be  constructed  and  erected  within  one  year  from  the  date  of  the  passing  of 
this  Act,  a  passenger  and  traffic  bridge  across  the  Assiniboine  River  within  the  city  west 
of  Armstrong's  Point  at  or  near  Bouudaiy  street,  and  the  said  bridge  may  be  either  a 
draw,  swing  or  suspension  bi'idge,  but  before  the  same  is  erected  the  plans  thereof  shall 
be  subject  to  the  approval  of  the  Governor  General  in  Council." 

8.  In  subsequent  legislation  relating  to  the  said  city  passed  in  the  years  1884  and 
1886  the  same  clause  was  re-enactetl,  the  statutes  being  known  as  47  Victoria,  chapter 
78,  section  210,  and  49  Victoria,  chapter  52,  section  740. 

9.  Xotwitiistanding  the  retiuiremeuts  of  the  said  statutes  the  city  neglected  to 
build  the  said  bridge,  and  the  same  has  never  been  built  or  commenced. 

10.  On  the  twenty-fourth  day  of  Feljruary,  1888,  the  plaintiif  conmienced  an  action 
in  the  court  of  Qufeen's  bench  for  ^Manitoba  against  the  city  of  Winnipeg,  claiming 
damages  for  the  non  compliance  of  the  city  with  the  provisions  of  the  said  statute,  and 
the  writ  in  the  said  action  was  duly  served  upon  the  said  city,  and  the  city  caused  an 
appearance  to  be  entered  thereto. 

11.  The  land  of  the  plaintiff  aforesaid  is  situated  in  that  part  of  the  territory  so 
added  to  the  city  of  Winnipeg  whieli  would  be  greatly  benefited  by  the  erection  of  the 
said  Vjridge,  as  the  south  end  of  the  said  bridge  would  rest  upon  the  land  of  the  plaintiff, 
and  thus  cause  all  the  surrounding  land  which  also  belongs  to  the  plaintiff  to  be  much 
enhanced  in  value. 

12.  By  an  Act  passed  by  the  legislative  assemby  of  Manitoba  during  the  present 
year,  assented  to  on  the  eighteenth  day  of  May  and  known  as  51  A'ictoria,  chapter  27, 
section  57,  the  rights  of  your  petitioner  in  the  premises  are  greatl}^  int(!rt\'red   with. 

13.  The  said  section  is  in  the  words  and  figures  following,  that  is  to  say  : — 
"  Except  so  far  as  it  may  from  time  to  time  be  deemed  advisable  by  the  council, 
neither  the  city  of  Winnipeg  nor  the  council  thereof  shall  for  a  period  of  fi\e  years 
from  the  passing  of  this  Act,  be  i-eciuiied  to  comply  with  any  of  the  pro\  isions  contained 
in  section  165  of  chapter  36  of  the  statutes  passed  in  the  45th  year  of  Her  ^lajesty's 
reign  and   of  section    210  of  the    Act   chaptered   78,    passed   in  the  47th  year  of  Her 


892  MANITOBA   LEGISLATION 


Majesty's  reign,  and  subsections  thereof,  and  section  740  with  subsections  of  chapter 
52  of  the  statutes  passed  in  the  49th  year  of  Her  Majesty's  reign  respectively  and  no 
action,  suit  or  other  proceeding  shall  be  instituted  or,  if  begun,  proceeded  with  against 
the  city  or  the  council,  for  any  omissions  in  respect  of  the  matters  provided  for  in  said 
section,  either  prior  to  the  passing  of  this  Act  or  during  such  period  of  five  years 
thereafter." 

"  Provided,  however,  that  nothing  herein  contained  shall  in  any  way  repeal, 
abridge  or  limit  the  powers  and  authorities  of  the  council  in  the  said  sections  contain- 
ed." 

14.  By  reason  of  the  inclusion  of  your  petitioner's  land  in  the  said  city,  the  taxes 
payable  by  your  petitioner  have  been  very  largely  increased,  the  taxes  now  claimed  by 
the  city  in  respect  thereof  amount  to  over  three  thousand  dollars,  and  the  said  city 
threatens  and  intends  to  sell  your  petitioners'  land  for  those  taxes,  unless  the  same  are 
paid. 

15.  Your  petitioner  submits  that  the  said  statute  is  a  direct  invasion  of  the 
agreement  under  which  your  petitioner  and  others  assented  to  the  said  legislation,  and 
is  in  that  and  other  respects  subversive  of  their  rights  and  a  great  injustice  to  them. 

Wherefore  your  petitioner  humbly  prays  that  the  statute  51  Vic,  chap.  27,  may 
be  disallowed,  and  as  in  duty  bound  your  petitioner  will  ever  pray. 

JAMES  F.  MULLIGAN. 

OsiiAWA,  5th  September,  1888. 


Hononrahh'  Attorney  General  Martin  to  DeinUy  Minister  of  Justice. 

WiNxiPEG,  Man.,  6th  March,  1889. 

Sir, — Referrinii  to  your  letter  of  the  29th  September,  1888,  inclosing  copy  of  peti- 
tion from  James  Mulligan  asking  for  the  discillowance  of  certain  legislation  I  now  beg 
to  send  you  by  registered  parcels  post : — 

Answer  from   the  city  of  Winnipeg  respecting  the  matter. 

I  may  say  that  the  legislation  in  question  was  passed  at  the  request  of  the  city  of 
Winnipeg,  but  that  the  House  wete  unanimously,  so  far  as  I  remember,  agreed  that  the 
proposition  to  postpone  the  building  of  the  l)ridge  for  five  years  was  a  fair  one  in  the 
interest  of  the  city  at  large,  and  that  practically  no  persons  could  be  damaged  by  it. 

I  understand  that  Mr.  Mulligan  claims  tliat  his  assessment  is  unduly  high.  This 
is  quite  possil)le  as  the  assessment  of  the  city  generally  has  been  in  the  opinion  of  most 
persons  too  high  and  not  e(iually  divided.  It  is  altogether  25roblVble  that  the  special 
legislation  by  whicli  they  ate  enabled  to  assess  in  this  manner,  willbe  repealed  next 
session,  thus  compelling  them  to  assess  property  at  its  actual  value.  I  may  say  that  I 
liave  never  had  myself  any  s^-mpathy  whatever  with  their  desire  to  have  special  powers 
with  regard  to  their  assessment.  As  to  the  bridge,  there  can  be  no  question  that  it  is 
not  at  all  needed  at  the  present  time. 

With  regard  to  the  general  ([uestion  of  disallowance  I  fancy  you  already  know  my 
views  as  to  that.  I  submit  that  the  Dominion  authorities  should  not  disallow  under 
any  circumstances,  legislation  ui  this  kind,  even  supposing  that  in  their  opinion  it  was 
not  fair.  It  is  a  matter  entirely  withiti  the  jurisdicti<jn  of  the  local  house  and  the 
representatives  of  tlu;  jx-oule  here  are  the  best  judges  as  to  whether  it  is  ])roper  for 
legislation  to  be  passed  of  not,  and  the\-  are  directly  responsible  to  tlie  people  whose 
representatives  they  are,  for  anything  wrong  that  they  may  do. 

I  have,  itc, 

JOSEPH   MAPvTIN, 

Aftornei/  General, 
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Answer  of  City  of  Winnipeg  to  Honourable  Attorney  General  of  Manitoba  re  Cliapter  27. 

To  the  Honourable  the  Attorney  General  of  the  Province  of  Manitoba  : 

The  city  council  of  the  city  of  Winnipeg  has  before  it  the  copy  of  the  petition  of 
James  F.  Mulligan  to  his  Excellency  the  Governor  General  of  Canada,  and  by  you 
transmitted  to  the  city  solicitors  last  month,  and,  having  in  open  meeting  of  this  council 
considered  the  same,  desires  to  make  the  following  reply,  and  to  request  that  you  will 
transmit  it  with  your  own  representations  to  the  government  at  Ottawa  : — 

1.  The  union  of  what  is  now  Ward  One,  with  the  city,  took  place  30th  May,  1882. 
Everything  then,  both  in  values  and  in  opinion  of  personal  and  civic  prosperity,  was  in  a 
state  of  inflation. 

The  boom  ideas  of  that  time  anticipated  that  very  soon  the  four  thousand  acres  of 
Ward  One  would  be  occupied  by  a  city  population.  Hence  the  addition  to  the  city  and 
the  arrangements  then  as  to  building  a  bridge  near  Boundary  street.  But,  lest  it  be  said 
that  this  is  no  answer  to  the  hardships  complained  of  by  the  petitioner,  the  council  will 
proceed  to  show  that  he  has  not  been  injured  in  any  way,  and  that  it  would  be  against 
public  policy  and  justice  to  grant  the  prayer  of  his  petition. 

2.  Annexed  hereto  are  maps  showing  tlie  city's  division  into  wards.  The  first 
marked  "A"  shows  the  acreage  of  each,  also  the  population  and  assessment  in  1888, 
since  when  there  has  been  no  real  or  relative  change  in  value.  It  also  shows  the  actual 
residences  in  Ward  One  between  Osborne  street  bridge  and  the  western  limit  of  the  city 
nearly  two  miles  west  of  the  site  of  the  proposed  bridge.  This  plan  is  made  by  the  city 
surveyor  and  shows  said  residences  in  Ward  One  by  means  of  small  black  coloured  squares. 

3.  Looking  at  the  maps  it  is  observed  at  a  glance  that  the  Main  and  Osborne 
street  bridges  afford  ample  accommodation  for  nearly  every  resident  of  the  ward.  Only 
those  living  far  west  of  Osborne  stieet  desirous  of  visiting  at  Armstrong's  Point  or  in 
Ward  Three  of  the  city  would  require  the  bridge.  J  5ut  Armstrong's  Point  and  Ward  Three 
are  so  sparsely  settled  that  the  intercourse  is  but  very  slight.  The  fact  is  tliat  ever  since 
the  admitted  collapse  of  the  boom  in  1S82-3,  there  has  been  a  general  consent  that  no 
bridge  was  required,  and  that  no  one  would  go  over  it  if  built. 

4.  In  Ward  Two,  Colony  Creek,  near  line  of  Osborne  street,  is  shown,  and  the  an- 
nexed letter  of  the  city  surveyor  shows,  that  for  the  people  west  of  it  there  is  as  little 
need  of  another  bridge  as  for  those  south  of  the  Assiniboine. 

5.  To  make  up  for  the  non-building  of  this  bridge,  the  city  council  has  after  several 
conferences  with  committees  of  the  residents,  expended  large  sums  of  money  in  grading 
streets  in  Ward  One,  and  in  building  sidewalks.  A  sidewalk  in  fact  runs  along  river 
avenue,  as  far  west  as  the  point  marked  "  x  end  of  sidewalk,"  while  the  drive  way  of 
the  stj'eet  is  paved  with  cedar  blocks  from  Main  street  bridge  all  the  way  around  to 
Osborne  street  bridges,  and  in  addition  the  city  maintains  an  electric  light  service  in 
this  ward.  For  its  assessment  and  po])ulation,  no  part  of  the  city  has  been  so  liberally 
considered  as  the  inhabited  portion  of  this  ward.  In  consideration  of  these  improve- 
ments the  residents  of  the  ward  have  never  made  known  or  represented  any  wish  to 
have  the  bridge  proceeded  with.      Indeed  such  a  thing  would  have  been  absurd. 

6.  The  petitioner  has  not  been  injured  in  respect  of  his  taxation.  He  has  not  been 
assessed  higher  than  he  probably  would  have  been  had  his  property  remained  in  the 
country  municipality,  separated  only  fiorn  the  city  by  the  Assinilioine  i'i\er.  JJesides 
lot  52  hereinafter  referred  to,  he  owned  parish  lots  43,  45  and  4G  in  8t.  Boniface  West. 
This  is  the  property  in  question,  making  a  total  of  three  hundred  and  sixty-nine  and 
sixty-five  hundredths  acres.  On  the  twenty-first  day  of  December,  1881,  fie  sold  this 
property  for  $184,675  receiving  as  appears  by  the  agreement  .$20,000  in  cash  and  taking 
a  mortgage  for  the  balance.  On  the  twelfth  day  of  January,  1882,  his  pui'chaser  sold 
it  for  $247,230.  The  mortgage  to  the  petitioner  being  in  default,  he  foreclosed  it  on  the 
ninth  day  of  September,  1887.  His  sale  above  mentioned  was  made  several  months 
before  Ward  One  came  into  the  city.  For  all  the  years  beginning  with  1883,  that  it  has 
been  assessed  by  the  city,  it  has  been  assessed  as  so  many  acres  of  farm  lands. 
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7.  In  1883,  the  369  acres  were  assessed  for  $75,000.  In  1884,  for  $50,000.  In 
1885,  for  $37,000.     In  1886  for  $32,000.     In  1887,  for  $28,300.     In  1888  for  $31,100. 

Probably  the  above  amounts  are  higher  than  the  sums  which  could  h^ve  been 
obtained  if  the  property  had  been  thrown  on  the  market,  but  this  can  be  answerpd  fully- 
in  two  ways.  1st.  It  is  notorious  that  property  all  over  the  province  has  been  assessed 
beyond  its  selling  price,  and  2nd.  The  city  has  for  some  years  avowedly  assessed  real 
property  above  actual  value,  and  to  remove  any  legal  doubts  obtained  legislation  enabling 
them  to  do  so  "  provided  the  assessment  was  fair  and  equitable."  The  assessment  was 
placed  high  so  as  to  keep  the  rate  low,  and  though  objection  may  be  made  to  such  a 
policy,  yet  as  between  owners  in  the  same  municipality,  it  is  not  unjust.  The 
city  assessor  has  on  oath  on  appeals,  from  his  assessment,  stated  that  so  far  as  landed 
assessment  throughout  the  city  is  concerned  he  assessed  50  per  cent  to  55  per  cent  above 
actual  value,  and  neither  the  court  of  revision,  or  the  judge  on  appeal  from  same  has 
questioned  his  assessments  on  that  ground. 

8.  Neither  the  petitioner  nor  the  other  owners  of  the  property  held  by  him  as 
aforesaid  have  at  any  time  since  the  union  of  Ward  One  with  the  city  appealed  against  its 
assessment. 

9.  With  the  exception  of  about  two  hundred  dollars  ($200)  and  the  taxes  on  about 
four  acres  sold  in  lots,  neither  the  petitioner  nor  any  other  owners  of  said  lands  have 
paid  any  taxes  whatever  on  said  lands,  parish  lots  43,  45  and  46,  (in  all  369  acres)  and 
with  the  exception  aforesaid  the  city  has  not  collected  one  cent  of  taxes  on  the  same 
since  it  came  into  the  city,  but  further  the  petitioner  on  the  first  day  of  October,  1888, 
filed  his  bill  of  complaint  in  the  Court  of  Queen's  Bench,  equity  side,  against  the  city, 
praying  that  a  threatened  sale  of  the  said  lands  for  taxes  might  be  enjoined  and 
restrained  on  the  ground  that  the  rate  charged  on  taxes  in  arrear  since  1st  January, 
1887,  9  per  cent  per  annum,  was  ultra  vires  of  the  local  legislature,  to  authorize  and  also 
on  the  ground  of  irregularities  in  manner  of  assessment.  This  suit  is  still  pending  ; 
awaiting  hearing,  but  to  avoid  legislation  the  city  council  has  made  an  oifer  of  settlement, 
still  open,  by  which  the  city  would  rebate  $1,023  of  the  taxes  and  pay  the  costs  of  suit. 

10.  The  petitioner  was  not  taken  by  surprise  by  the  legislation  of  cap.  27,  51 
Vic.  His  solicitors  were  duly  notified  in  writing  of  the  intention  to  ask  for  same,  and 
counsel  for  him  attended  Ijefore  the  committee  of  the  legislative  assembly  and  argued 
same.  The  conn r.ittee  was  unanimous  in  favour  of  the  legislation,  and  no  objection  was 
made  in  committee  of  the  whole,  or  in  the  house  afterwards.  Indeed  the  situation  was 
obvious  from  the  windows  of  the  legislative  building  itself. 

11.  Even  the  petitioner's  costs  in  his  suit  for  damages  have  been  provided  for.  See 
accompanying  copy  letter  from  the  city  solicitors  to  petitioner's  solicitors,  and  these  costs 
the  city  will  pay  so  soon  as  bill  of  same  is  presented. 

12.  Search  nuuh;  in  the  city  of  Winnipeg  registi'y  ofiice  shows — 1st.  An  agreement 
dated  24tli  .June,  1S."<7  (sc^veral  months  before  the  petitioners  suit  against  tlte  city 
referred  to  in  his  [Kjtitiun)  to  sell  all  his  remaining  interests  in  said  property  to  Mrs. 
Gilmoui'.  Also,  L'nd,  his  (Jecd  to  hor  of  .'hxl  October,  1888,  showing  that  the  agreement 
has  l)een  cariicd  out,  and  the  city  of  Winnipeg,  therefore,  cliarge  that  the  petitioner  has 
i\o  locus  stdiiili  uv  vi-Asou  tor  prcssinL;  his  said  petition  before  the  Governor  (General  in 
Council. 

Previous  to  the  -  ale  to  Mrs.  (Jilmour,  the  petitionei'  .sold  and  conveyed  certain 
town  lots,  part  of  tin-  al)')\c  named  parish  lots   to  another  purchaser. 

13.  So  far  as  appears  in  the  city  asscssoi-'s,  the  city  registiy  and  the  provincial  land 
titles'  olHces,  the  petitioner  owns  no  lands  in  Ward  One.  Hedidalso  own  parish  lot  52, 
but  sold  and  transferred  it  on  the  11th  day  of  December,  li'^87,  which  also  was  piior  to 
the  legislation  complained  ot',  and  prior  to  the  bringing  of  the  action  instituted  by  the 
petitioner  for  damages. 

The  city  of  Winnipeg  therefore  suhmits  :  — 

1.  That  the  legislation  agi-eement  wit  h  Ward  One  has  be(m  substantially  carried 
out  and  obeyed. 

2.  That  in  any  case  the  changed  circumstances  would  justify  a  dejxirture  from  the 
strict  letter  of  the  law. 
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3.  That  it  would  be  a  gross  departure  from  public  policy,  and  the  requirements 
of  iustice  and  would  be  a  mere  waste  of  the  city's  money,  were  the  bridge  to  be  built 
either  voluntarily  or  by  compulsion. 

4.  That  no  justice  has  been  done  to  or  injustice  suffered  by  the  petitioner  because 
long  before  the  union  of  Ward  One  with  the  city  he  had  sold  his  said  lands,  except  parish 
lot  52,  sold  before  the  date  of  the  legislation  complained  of,  and  at  the  time  of  the  sale, 
the  city  was  under  no  obligation  to  him  except  as  to  said  lot  52. 

5.  That  the  fact  of  his  since  re-acquiring  the  legal  title  through  foreclosure  does  not 
better  his  position  in  respect  of  lots  43,  45  and  46,  as  he  acquired  it  by  virtue  of  his 
mortgage.     Contract  made  before  the  city  had  agreed  to  build  the  bridge. 

6.  That  he  has  not  been  unfairly  dealt  with  in  the  matter  of  assessment  which  has 
been  equitable  and  fair  to  all  property  owners,  but  on  the  contrary  the  city  to  avoid 
litigation  has  offered  to  treat  him  (or  whoever  is  really  the  owner)  most  generously,  by 
a  rebate  of  $1,023.90  on  his  taxes.    . 

7.  That  the  petitioner  has  no  title  or  interest  in  Ward  One  which  gives  him  a  right  of 
any  kind  to  petition  tlie  Governor  General  in  Council,  he  having  parted  with  his  title 
to  the  said  lands. 

8.  That  the  petitioner  was  duly  notified  of  the  intended  legislation  and  his  counsel 
appeared  before  the  committee  of  the  legislative  assembly  of  Manitoba,  and  was  given 
full  opportunity  for  stating  his  objections  to  the  legislation  now  complained  off. 

9.  That  the  legislation  complained  of  does  not  act  as  a  perpetual  bar,  but  only 
suspends  the  city's  liability  for  five  years. 

10.  That  the  petitioner's  cost  of  the  suit  brought  by  him  are  safely  provided  for 
though  not  so  stated  in  the  Act  of  the  legislature. 

11.  That  Ward  One  has  by  the  several  councBs  of  the  city  been  compensated  by 
other  expLMuiitures  of  public  money. 

12.  That  the  residents  and  owners  of  property  in  Ward  One  do  not  desire  the  city 
to  go  to  the  expense  of  a  useless  biiilge  such  as  tlu'  one  referred  to  would  necessarily  be 
for  some  time,  in  the  present  prospects  of  the  city's  growth. 

13.  That  in  a  case  where  the  rights  and  justice  of  the  case  are  so  obvious,  it  is 
clearly  within  the  constitutional  rights  and  powers  of  the  local  legislature  to  pass  the 
act  containirg  the  i-ection  complained  of  (section  57  of  chapter  27  of  Manitoba  statutes, 
51  Vic),  and  that  the  same  ought  not  to  be  di.sallowed. 

All  of  which  is  respectfully  submitted. 

In  w-itne>s  whereof  the  city  of  Winnijieg  has  caused  its  corporate  seal  to  Ije  aUixed 
to  these  presents,  and  the  signatures  of  its  mayor  and  city  clerk  to  be  also  h(!reto  made, 
the  eighteenth  day  of  February,  A.D.  1389. 

THOMAS  RYAN, 


JL 


C.  B.  BROWN, 

Cifi/  Ch'rk. 


"U'"'- 


Report    (if  tli<'    Hon.    thi'   Miiiisfer   (if  J/is/icr^  approved  hy  Hix  E.'-cclIenrif  tlir  (.'are, -nor 
GeneraJ  in  C'lmie'il  mi  th''  .'nd  Ocfober,  1S<SS'. 

Department  of  Jus'iice,   Ottawa,   ISth  Septembei-,  1S.S8. 

I'd  His  Exceihitry  ihe  (Jeiveritor  dene  ml  in    Council. 

Tlie  uiidei-siii'ned  has   the   honoui'  to    rc^port   upon   the  Acts   of  tlie   legislature  of 
the  ])ro^  itjce   of  Manitoba  passed  in    tic    1st   session   of    the   present    y<'ai',   ISSN^  (eliap- 
ters  1  to  4,  7  to  12,  15  to  19,    21  to  2(;,    28  to  37,  39    to    4G),   and    to"  ircomniend  that 
such  Acts  be  left  to  their  operation. 
Respectfully  submitted. 

J  NO.  S.  D.  THOMPSON, 

Minishr  ,if  Jiislie,'. 

Note. — Tlte  Acfti,  chai^tfim  1-j,  IJj  and  ,i7'  do  not  appear  to  hare  been  reported  npion. 
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Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  22nd  October,  1888. 

Department  of  Justice,  Ottawa,  13th  Sept.,  1888. 
To  His  Excellency  the  Governor  General  in  Council. 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  passed  by  the 
legislatui'e  of  Manitoba  in  the  first  session  of  the  present  year,  1888. 

Chapter  5  "An  Act  providing  for  the  construction  of  certain  Railway  Lines." 

The  purpose  of  this  Act  is,  to  regulate  the  building  of  railways  by  the  province. 
Section  8  gives  the  coiumissioners  powers,  among  other  things,  to  enter  into  and  upon 
any  public  lands  and  lands  of  Her  Majesty,  as  well  as  to  take  possession  of  all  lands, 
watercourses,  &c.,  except  navigable  waters,  the  appropriation  of  which  is  in  his  judg- 
ment necessary  for  the  railway.  By  subsection  N  of  section  2  the  expression  "  lands  " 
includes  all  granted  or  ungranted,  wired  or  cleared,  public  or  private  lands  and  lands  of 
Her  Majesty,  and  there  can  be  but  little  doubt  that  the  intention  of  the  legislature  as 
herein  expressed,  is  to  enable  the  provincial  government  by  its  railway  commissioners  to 
expropriate  the  public  Crown  lands  of  Canada.  In  the  opinion  of  the  undersigned  such 
legislation  is  beyond  the  powers  of  the  provincial  legislature. 

Chaper  6  "An  Act  respecting  Expropriation  of  Lands." 

This  Act  makes  provision  for  the  expropriation  of  lands  for  the  public  works  of 
Manitoba.  Section  2,  subsection  C,  defining  the  meaning  of  the  word  "land"  as  used 
in  the  chapter  and  section  3,  subsection  6,  giving  the  minister  power  to  enter  upon  any 
land,  are  subject  to  the  same  objection  as  the  provision  referred  to  in  chapter  5.  In 
each  of  these  chapters  there  should  be  clear  and  unequivocal  provisions  to  the  effect 
that  nothing  therein  contained  should  affect  in  any  way  any  Crown  lands,  the  property 
of  Canada. 

Section  22  is  as  follows  : — 

"  In  the  case  of  Dominion  lands  taken  under  the  provisions  of  this  Act  for  any 
public  work  of  the  province,  the  value  to  be  paid  for  any  lands  taken  or  for  the  com- 
pensation as  aforesaid  shall  be  settled  and  paid  as  may  be  mutually  agreed  between  the 
government  of  Canada  and  the  government  of  the  province  ;  or  the  same  way  be  de- 
termined under  the  provisions  of  the  He  vised  Statutes  of  Canada,  chapter  40,  intituled, 
"  An  Act  respecting  the  official  arbitrators,"  "and  when  so  determined  the  amount 
thereof  shall  be  paid  by  the  Provincial  Treasurer  to  the  Minister  of  Finance  and 
Receiver  General." 

In  the  opinion  of  the  undersigned  this  provision  is  ultra  vires  of  a  provincial 
legislature.  The  government  of  Canada  can  not  be  coerced  into  parting  with  its  lands 
in  the  way  indicated,  and  the  section  should  be  repealed. 

Tiie  undersigr.ed  does  not  at  present  intend  to  make  a  final  report  in  respect  to 
these  two  Acts,  and  inasmuch  as  a  session  of  the  legislature  of  the  province  of 
Manitoba  may  be  held  witliin  the  time  limited  by  the  British  North  America  Act  for 
the  (li.sallowance  of  these  statutes,  and  there  is  therefore  no  innnediate  necessity  for 
final  action  by  your  E.xcelleney  in  respect  to  them,  iho  undersigned  respectfully 
recommends  that  in  the  meantime  a  copy  of  this  report,  if  approved,  be  transmitted  to 
to  the  Lieutenant-Governor  of  the  province  of  Manitoba,  with  a  suggestion  that  his 
advi.sers  promote  legislation  so  amending  the  statutes,  l)y  eliminating  the  provisions  to 
which  objection  is  lierein  made,  as  to  bring  them  within  the  provincial  jurisdiction 

Respectfully  submitted. 

JNO.  S.   D.  THOMPSON, 

Minister  of  Justice 
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Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  2nd  October,  1888. 

Department  of  Justice,  Ottawa,  13th  Sept.,  1888. 
To  His  Excellency  the  Governor  General  in  Conncil : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  of  the 
legislature  of   Manitoba,  passed  in   the  first  session  of  the  present  year,  1888. 

Chapter  20  :   "  An  Act  to  amend   chapter  5,  50  Victoria." 

The  original  Act,  of  which  this  chapter  is  in  amendment,  relates  more  or  less  to  the 
subject  of  insolvency,  and  has  been  commented  on  by  the  undersigned  in  previous 
reports. 

Chapter  38  :  "  An  Act  to  amend  chapter  47  of  the  Acts  passed  in  the  forty-sixth 
and  forty-seventh  years  of  her  present  Majesty's  reign,  being  an  Act  to  encourage  the 
building  of  railways  in  Manitoba." 

Section  5,  subsection  22,  is  legislation  in  reference  to  aliens,  authorizing  them,  as 
well  as  British  subjects,  to  be  shareholders  in  the  railway  companies. 

The  undersigned  has  frequently,  in  foi-mer  reports  bearing  upon  provincial 
legislation,  called  attention  to  the  fact  that  the  parliament  of  Canada  has  extensive 
legislative  authority  in  respect  to  aliens,  and  legislation  of  this  character  by  a  province 
is  an  infringement  of  this  power. 

Chapter  47. — "An  Act  to  incorporate  the  Brandon  and  Rock  Lake  Railway 
Company. 

This  Act  purports  to  incorporate  a  company  with  powers  to  build  a  railway  com- 
mencing at  or  near  Brandon,  thence  running  south-easterly  to  the  international  boundary 
with  a  branch  extending  to  the  western  boundary  of  the  province. 

This  Act  is  one  of  a  series  of  Acts  incorporating  railway  companies  in  Manitoba 
for  the  purpose  of  erecting  and  operating  railways,  either  to  the  international  boundry 
between  Manitoba  and  the  United  States,  or  to  the  western  boundary  of  the  province, 
or  to  both. 

The  undersigned  feels  called  upon  to  make  the  following  observations  in  reference 
thereto : — 

"  The  British  North  America  Act  18G7  "  section  91,  gives  to  the  parliament  of 
Canada  exclusive  legislative  authority  in  respect  to  the  regulation  of  trade  and 
commerce,  and  also  in  relation  to  those  classes  of  subjects  which  are,  by  section  92, 
assigned  exclusively  to  the  provincial  legislatures. 

In  the  enumeration  of  classes  of  subjects  assigned  to  the  provincial  legislatures 
by  section  92,  the  following  subject  is  excepted  : — 

"  Lines  of  railway  connecting  the  province  with  any  other  of  the  provinces,  or 
extending  beyond  the  limit  of  the  province." 

The  railway  referred  to  in  this  Act  would  seem  to  be  an  undertaking  witliin  the 
meaning  of  this  exception,  and  if  it  be  so,  the  Act  incorporating  it  is  beyond  the  power 
of  a  provincial  legislature.  The  policy  of  the  framers  of  The  British  North  America 
Act  would  appear — from  a  careful  consideration  of  the  subjects  assigned  to  the  Parlia- 
ment of  Canada  and  to  the  legislatures,  respectively — to  have  been  to  confine  the  latter 
to  undertakings  wholly  within  the  province,  and  not  touching  or  having  any  connection 
with  either  an  adjoining  province  or  adjoining  foreign  territory,  and  to  lea\e  all  means 
of  international  or  interprovincial  communication  for  Dominion  legislation.  Ferries 
between  a  province  and  any  British  or  foreign  country,  or  between  two  provinces,  are 
regulated  by  the  Dominion  parliament ;  so  are  lines  of  steamships  between  a  province 
and  any  British  or  foreign  country. 

There  seems,  therefore,  to  be  some  reason  to  doubt  the  power  of  the  provincial 
legislature  to  authorize  the  construction  of  a  railway  to  the  boundary  line,  between  the 
province  and  the  United  States,  but  the  power  to  authorize  the  construction  of  a  rail- 
way connecting  the  province  with  another  province,  is  clearly  in  the  Dominion  parlia- 
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meiit  alone.  In  this  instance  the  railways  authorized  will  connect  the  province  of 
Manitoba  with  the  North-west  Territories,  and  it  would  seein,  therefore,  that  if  the 
validity  of  such  enactments  can  be  established,  it  can  only  be  done  by  relying  on  the 
technical  difference  between  the  terx'itories  and  a  province. 

Another  question  may  arise  in  relation  to  the  authority  of  the  legislature  of  Mani- 
toba to  pass  these  statutes,  viz.,  whether  such  railways  will  connect  with  or  cross  the 
line  of  the  Canadian  Pacific  Railway  ;  for  if  they  should,  they  are,  by  section  306  of 
The  lliilway  Act,  18SS  (sections  121  of  chapter  109  of  the  Revised  Statutes)  declared 
to  be  works  for  the  general  advantage  of  Canada,  and  section  92  of  The  British  North 
America  Act,  subsection  10  (c)  declares  that  works,  although  wholly  situate  within  the 
province,  which  are  before  or  after  execution,  declared  by  parliament  to  be  for  the  gen- 
eral advantage  of  Canada,  are  excepted  from  the  legislative  jurisdiction  of  the  province, 
and,  consequently,  remain  within  the  sole  jurisdiction  of  the  Dominion  parliament. 

Section  15  of  this  Act  (chap.  47)  relates  to  aliens,  and  is  in  this  respect  subject  to 
objection,  as  dealing  with  a  matter  within  the  exclusive  control  of  the  Dominion  Parlia- 
ment. 

Chapter  48,  "  An  Act  to  amend  an  act  to  incorporate  the  Brandon,  Souris  and 
Turtle  Mountain  Railway  Company,"  and  chapter  49,  "An  Act  to  incorporate  the 
"  Emerson  and  North-western  Railway  Company." 

The  former  of  these  Acts  confers  additional  powers  upon  the  company,  and  gives  it 
the  right  to  build  and  operate  a  line  of  railway  from  a  point  near  Brandon,  thence  to 
the  international  boundary,  and  from  a  point  on  such  main  line  to  the  western  boun- 
dary of  the  province  ;  while  the  latter  (chapter  49)  purports  to  incorporate  a  company 
with  power  to  build  and  operate  a  line  of  railway  from  Emerson  to  Portage  la  Prairie, 
and  also  a  branch  line  from  some  point  on  the  western  boundary  of  the  province  of 
Manitoba,  and  a  local  extension  of  such  line  of  railway,  eastward  from  Emerson  to  the 
Lake  of  the  Woods. 

Both  of  these  acts  are  subject  to  the  same  observ^ations  already  made  in  reference 
to  the  Act  to  incorporate  the  Brandon  and  Rock  Lake  Railway  Company, 

Section  17  of  the  latter  of  the  two  Acts  under  consideration,  viz.  :  chapter  49, 
provides  that  every  mortgage  deed  given  by  the  company  shall  be  deposited  in  the  office 
of  the  Secretary  of  State  for  Canada. 

Tiie  otHce  of  the  Secretary  of  State  is  not  in  any  way  subject  to  the  legislative 
autliority  of  tlie  provincial  legislature,  nor  may  duties  or  obligations  be  thereby  imposed 
upon    liim.     This    ])rovision    is    therefore  nugatory. 

Cliap.  50,  "  An  Act  to  incorporate  the  ]*]merson,  Souris  and  Brandon  Railway 
Company.'' 

This  act  authorizes  tlie  construction  of  a  railway  from  a  point  on  the  international 
boudary  to  tlie  city  of  Brandon,  and  contains  the  provisions  as  to  aliens  before  cited. 
It  is,  therefore,  subject  to  the  observations  of  the  undersigned  in  refei'ence  to  chapter  47. 

Section  .3,  of  this  Act  provides  as  follows  : 

"The  company  sliall  not  commence  any  bridge  over  a  navigable  river,  or  any  work 
thereunto  appertaining,  until  the  company  shall  have  submitted  to  the  Governor  General 
of  Canada  in  Council,  plans  of  such  bi'idge  and  of  all  the  intended  works  thereunto 
appertaining,  nor  until  the  j)lan  or  site  of  such  bridge  shall  have  been  approved  by  the 
said  Governor  in  Council,  and  such  conditions  as  he  shall  have  thought  fit  for  the  public 
good  to  impose,  touching  the  said  bridge  and  works,  shall  liavt'been  complied  with,  nor 
shall  any  such  plan  l)e  altered,  nor  any  deviation  therefrom  allowed,  except  upon  the  per- 
mission of  the  said  Govcrnoi-  in  Council,   and  upon  such  conditions  as  he  shall  impose." 

This  section  is  beyond  the  competency  of  the  legislature,  which  is  not  authorized 
to  prescribe  the  conditions,  or  ])rovide  procedure  in  relation  to  the  building  of  bridges  or 
other  erections  over  navigabh;  waters,  that  subject  l)eing  within  the  exclusive  legislative 
authority  of  the  Dominion  parliament.  The  provision  is,  however,  a  harmless  one,  as 
it  brings  the  operations  of  the  company  in  this  particular  under  the  control  provided  by 
parliament. 

Chapter  51,    "An  Act  to  incorporate  the  Manitoba  Central  Railway." 
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Chapter  52.  "  Act  to  incorporate  the  Turtle  Mountain  and  Manitoba  Railway 
Company." 

Chapter  53.  "  An  Act  to  incorporate  the  Winnipeg  and  South  Eastern  Railway 
Company." 

The  first  of  these  Acts  (chapter  51)  provides  for  the  construction  of  a  railway 
from  the  city  of  Winnipeg  to  the  international  boundary  line,  with  branches  extend- 
ing to  the  westerly  boundary  of  the  province  of  Manitoba. 

The  second  of  these  Acts  (chapter  52)  provides  for  the  construction  of  a  line  of 
railway  from  the  49th  parallel  of  latitude  (the  international  boundary  line)  to  the 
western  boundary  of  the  province. 

The  third  of  these  Acts  (chapter  53)  authorizes  the  construction  of  a  railway 
from  the  city  of  Winnipeg  to  the  international  boundary  line. 

These  three  last  mentioned  Acts  (chapters  51,  52  and  53)  are  subject  to  the 
observations  already  hereinbefore  made  on  Acts  incorporating  railway  companies. 

The  undersigned  has  the  honour  to  recommend,  in  reference  to  the  Acts  herein 
reported  on, — notwithstanding  the  observations  whicli  he  has  felt  called  upon  to  make, 
that  they  be  left  to  their  operation.  If  their  provisions  ai-e  to  be  put  into  practice, 
abundant  opportunities  will  be  ofiered  for  testing  their  validity,  and  in  the  meantime 
no  public  interest  seems  to  call  for  the  exercise  of  your  Excellency's  power  of  disallow- 
ance. 

The  undersigned  would  further  recommend  that  a  copy  of  this  report,  if  approved, 
be  transmitted  to  the  Lieutenant-Governor  of  INIanitoba,  with  a  request  that  his 
honour's  advisers  may  promote  legislation,  having  in  view  the  amendment  of  so  many, 
of  these  enactments  as  may  be  made  to  conform  to  the  powers  of  the  legislature. 

Respectfully  submitted. 


JNO.  S.  D.  THOMPSON, 

Mhiixter  of  Justice. 
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MANITOBA,  52nd  VICTORIA,  1888-89. 

IstSession,  7THLEGiSLATURE,August28  to  October  15,  1888, Chaps.  1 — 14  and 49. 
2nd  Session,  7th  Legislature,  January  31,  to  March  5,   1889,  Chaps.  50 — 54. 

Petition  of  Pioneer  Assembly,   Knights  of  Labour  of  Winnipeg,  re   Chap.  48,  to  His 
Excellency  the  Governor  General  in  Council. 

To  the  Right  Honourable  Sir  Frederick  Stanley,  Baron  Stanley  of  Preston,    Governor 
General  of  Canada  and  Vice  Admiral  of  the  same  (in  Council)  : 

May  it  Please  Your  Excellency. 

The  humble  petition  of  Pioneer  Assembly,  Knights  of  Labour  of  Winnipeg, 
province  of  Manitoba,  humbly  showeth  : 

Whereas  by  the  Manitoba  Municipal  Act  of  1886,  the  several  municipalities  in  the 
province  are  authorized  to  levy  and  collect  taxes  on  all  lands  (other  than  those  specially 
exempted). 

And  whereas  it  has  been  customary,  under  the  authority  of  the  above  mentioned 
Act,  in  the  cases  of  rural  municipalities,  to  impose  an  addition  of  ten  per  cent  on  all 
taxes  in  arrear,  and  in  the  case  of  the  city  of  Winnipeg  to  impose,  in  cases  of  arrears, 
a  charge  at  the  rate  of  nine  per  cent. 

And  whereas  in  a  suit  in  which  the  Honourable  John  Schultz  was  plaintiff,  and  the 
city  of  Winnipeg  were  defendants,  his  lordship  the  Hon.  Thomas  Wardlaw  Taylor, 
Chief  Justice  of  the  Court  of  Queen's  Bench  of  Manitoba,  granted  to  the  plaintiff  a 
perpetual  injunction  against  the  city  of  Winnipeg,  forbidding  their  carrying  out  the 
proposed  sale  of  the  plaintiff's  lands  for  arrears  of  taxes,  on  the  ground  that  the  city  had 
no  power  to  impose  a  charge  or  interest  of  nine  per  cent  on  taxes  in  arrears,  or,  if  they 
had  power,  under  the  above  mentioned  Manitoba  Municipal  Act,  such  legislation  was 
ultra  vires  of  the  Manitoba  legislature.    (Man.  L.  R.  Vol.   VI.,  p.  35.) 

And  whereas  the  legislature  of  Manitoba,  at  their  last  session  passed  an  Act,  chap. 
45,  intituled  :  "An  Act  to  further  amend  chapter  52  of  49  Victoria,  being  the  Municipal 
Act  of  18SG  and  amendments." 

And  by  section  22  of  such  amending  Act  it  is  provided  that  "no  sale  of  any  lands 
for  arrears  of  taxes  heri^tofore  or  hereafter  made  under  tlie  provisions  of  any  statute  of 
this  province  shall  l)e  impeached  or  set  aside,  or  held  to  be  invalid  on  the  ground  that 
a  rate  or  pei'centage,  whether  b}'  way  of  increase  or  interest  or  otherwise,  was  added  to 
the  original  amount  of  taxes,  and  forms  part  of  the  claim  for  arrears  for  which  the  lands 
were  sold.  Tlu;  Court  of  Queen's  ]5ench  for  Manitoba  shall  not  have  jurisdiction  to 
impeach  any  sale  for  alleged  arreai's  of  taxes  on  the  gi-ound  set  forth  in  this  section. 
This  section  shall  not  a|iply  to  cases  in  which,  prior  to  the  5th  day  of  March,  A.D., 
1889,  suits  in  ecjuity  weie  instituted  affecting  any  such  sale  on  the  said  grounds,  or  any 
of  them." 

And  whereas  much  hai-dsliip  atid  injustice  has  been  doni^  to  owners  of  real  property 
in  the  city  of  Winnipeg  and  other  parts  of  the  province  of  ^Manitoba,  in  consequence  of 
the  arbitrary  manner  in  whicli  lands  have  been  seized  and  sold  for  arrears  of  taxes,  in 
many  cases  the  owners  having  received  no  notice  of  the  intended  sales,  and  not  unfre- 
(juently,  being  even  ignorant  of  the  facts  till  long  after  the  sales  had  been  effected. 

And  whereas  considerable  litii^'ation,  in  connection  with  such  sales  has  been  com- 
menced and  remains  to  be  disposed  of,  and  especially  as  the  ill  effects  of  such  litigation 
are  more  likely  to  be  felt  by  the  artizan  and  labouring  classes,  who   can   ill   afford  the 
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heavy  expense  entailed  by  any  appeals  to  the  court  of  judicature,  either  for  the  purpose 
of  prosecuting  or  defending  their  legal  rights. 

And  whereas  it  is  held  by  many  members  of  the  legal  profession,  and  other  com- 
petent authorities,  that  legislation  which  assumes  to  give  power  to  municipal  bodies  to- 
seize  and  sell  lands  for  arrears  of  taxes,  and  to  give  deeds  of  title  for  the  same,  without' 
resort  to  legal  process  against  the  owners,  and  without  the  owners  receiving  due  eitid 
legal  notification  of  the  same,  or  being  afforded  an  opportunity  of  appearing  in  defence 
of  their  legal  rights,  is  ultra  vires  of  the  Manitoba  legislature. 

Your  petitioners  therefore  pray  that  your  Excellency  in  Council  will  be  pleased 
to  disallow  the  said  Act  passed  at  the  last  session  of  the  Manitoba  legislature,  and  to 
direct  such  other  measures  to  be  taken  for  the  relief  of  your  petitioners  as  may  seem 
best  to  your  wisdom. 

Signed  on  behalf  of  the  Pioneer  Assembly,  Knights  of  Labour,  and  whose  seal  is 
hereto  affixed,  in  this  city  of  Winnipeg,  this  seventeenth  day  of  April,  A.D.  1889. 


rw.  Frank  Linn, 

Parliamentary  Committee        |  Archd.  Wright, 

of  Knights  of  Labour,  Winnipeg.  I  Jas.  Harris, 


I  Jas. 
[He> 


ENRY  Ferguson. 


Messrs.  Macdonald,  Tapper,  Phippen  <(:  Tapper  to  the  Hon.  the  Minister  oj"  Justice, 

re  chap.  J^5. 

Winnipeg,  1st  June,  1889. 

Sir, — On  behalf  of  a  number  of  ratepayers  in  the  province  of  Manitoba  whose 
rights  to  their  property  have  been  destroyed  by  section  58  of  51  Vic,  chap.  27,  entitled 
"  An  Act  to  amend  the  Manitoba  Municipal  Act,  188G,  and  amendments,"  and  section 
22  of  52  Vic,  chap.  45,  entitled  "  An  Act  to  further  amend  chap.  52  of  49  Vic,  being 
the  Manitoba  Municipal  Act,  1886,  and  amendments,"  we  beg  to  submit  for  your  con- 
sideration the  justice  of  advising  his  Excellency  the  Governor  General  to  disallow  the 
legislation  referred  to. 

Section  58  of  51  Vic,  ch.  27,  which  was  assented  to  on  the  18th  day  of  May,  1888, 
provides  that  ''  all  assessments  made  and  rates  heretofore  struck  by  the  municipalities, 
are  hereV)y  confirmed  and  declared  valid  and  binding  upon  all  persons  and  corporations 
affected  thereby,  but  this  section  shall  not  in  any  way  affect  any  appeal  or  cases  pend- 
ing at  the  time  of  the  coming  into  force  of  this  Act,  where  the  validity  of  an}'  such  assess- 
ment or  rate  may  have  been  questioned." 

You  will  observe  that  the  legislation,  which  is  retroactive,  is  of  the  most  sweeping 
character,  and  no  matter  how  illegal  and  unauthorised  any  past  assessment  may  have 
been,  the  person  or  corporation  to  whom  the  property  assessed  belongs  is  powerless  to 
dispute  it. 

The  administration  of  municipal  law  in  Manitoba  has  always  been  characterized 
by  the  greatest  possible  looseness  and  inefficiency.  In  many  cases  the  requirements  of 
the  Act  relating  to  assessment  of  property  have  been  almost  entirely  neglected.  In 
some  cases  no  notice  of  the  assessment  has  been  given  ;  in  others  the  notice  has  been 
served  upon  tlie  wrong  parties,  and  again  property  which  is  exempt  from  taxation  has 
been  constantly  assessed. 

Until  the  clause  in  question  was  passed  the  owners  of  property,  whicli  had  been 
thus  inipi'operly  assessed  could  of  course  protect  their  property  from  confiscation,  by  an 
appeal  to  the  courts  on  the  ground  that  the  assess:!. ent  was  invalid. 

If,  however,  this  clause  is  left  to  its  operation  they  are  absolutely  without  redress 
and  by  this  retroactive  legislation  are  forever  deprived  of  their  property. 

Section  22  of  52  Vic,  chap.  45,  which  was  assented  to  on  the  5th  of  March,    1889 
is,  if  po-^sible,  still  more  vicious  legislation. 
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It  is  as  follows  : — 

*'  No  sale  of  any  lands  for  arrears  of  taxes  heretofore  or  hereafter  made  under  the 
provisions  of  any  statute  of  this  province  shall  be  impeached  or  set  aside  or  held  to  be 
invalid  on  the  ground  that  a  rate  of  percentage,  whether  by  way  of  increase  o^  interest 
or  otherwise  was  added  to  the  original  amount  of  taxes,  and  form  part  of  the  claim  for 
arrears  for  which  the  lands  were  sold.  The  Court  of  Queen's  Bench  of  Manitoba  shall 
not  have  jurisdiction  to  impeach  any  sale  for  alleged  arrears  of  taxes  on  the  ground  set 
forth  in  this  section.  This  section  shall  not  apply  in  cases  in  which  prior  to  the  fifth 
day  of  March,  A.D.  1889,  suits  in  equity  were  instituted  affecting  any  such  sale  on  the 
said  grounds  or  any  of  them." 

In  the  case  of  Schultz  vs.  the  city  of  Winnipeg,  the  chief  justice  of  Manitoba  in 
November  last  granted  an  injunction  restraining  the  sale  of  certain  property  in  the  city 
of  Winnipeg  on  the  ground  that  in  the  arrears  for  which  the  property  was  advertised  to 
be  sold  was  included  a  rate  of  f  of  one  per  cent  per  month  on  the  overdue  taxes — equal 
to  9  per  cent  per  annum — which  he  held  was  interest  and  that  the  local  legislature 
had  therefore  no 'power  to  authorized  the  city  of  Winnipeg  to  charge  it,  as  interest  i.<;  by 
subsection  19  of  section  91  of  The  British  North  America  Act  one  of  the  subjects  over 
which  the  Dominion  parliament  has  exclusive  jurisdiction,  and  that  parliament  had 
fixed  the  legal  rate  of  interest  at  six  per  cent  in  the  absence  of  agreement  between  the 
parties.     {Shidtz  vs.  Winnipeg,  Man.  L.  R.,  Vol.,  VI.,  j)-  35.) 

The  defendants  appealed  from  this  decision,  and  while  the  appeal  was  sub-judice 
the  local  legislature  passed  the  above  clause. 

On  the  7th  instant  the  Court  of  Queen's  Bench  for  Manitoba  gave  judgment  sus- 
taining the  decision  of  the  chief  justice,  Mr.  Justice  Killam  dissenting.  We  inclose 
certified  copies  of  the  judgments.     (Shultz  vs.  Winnipeg,  Man.  L.  R.,  Vol.  VI.,  p.  Jf^.) 

In  delivering  judgment,  Mr.  Justice  Bain  referred  to  the  legislation  in  question  in 
the  following  terms  : — 

"  This  section,  passed  as  it  was,  while  the  question  was  still  sub-judice,  seems  to 
admit  practically  and  frankly  not  only  that  the  added  rate  was  interest,  but  also  that 
the  legislature  had  exceeded  its  powers  in  imposing  it,  for  if  the  addition  had  been  legal 
and  valid  there  could  be  no  object  whatever  in  thus  legislating  in  reference  to  it.  And 
here  I  feel  compelled  to  express  my  deep  regret  that  the  legislature  should  have  allowed 
itself  to  be  induced  to  grant  such  legislation.  If,  as  has  manifestly  been  assumed,  the 
imposition  of  the  rate  was  illegal,  then  the  attempt  has  been  made  by  this  section  to 
take  away  from  those  who  have  been  arbitrarily  and  illegally  dispossessed  of 
their  property,  their  right  of  applying  to  the  court  for  redress.  If  the  rights  and 
securities  of  property  are  to  be  preserved,  this  is  a  right  which  cannot  be 
lightly  interfered  with,  and  the  existence  of  this  section  in  the  statutes,  passed  appar- 
ently as  it  has  been  in  the  interests  of  a  few,  and  in  derogation  of  the  rights  of  citizens 
generally,  is  in  my  opinion  a  reproach  to  a  province  that  claims  to  enjoy  free 
institutions." 

And  Mr.  Justice  Killam  said: — 

"  Having  had  the  advantage  of  a  perusal  of  the  judgment  about  to  be  delivered  by 
my  brother  Bain,  I  desire  to  express  my  concurrence  in  his  remarks  upon  the  character 
of  the  legislation  of  the  last  session  of  the  legislature,  assuming  at  a  stroke  to  take  away 
rights  of  property  which  the  chief  justice  had  already  in  this  very  suit  declared  to 
exist." 

Tt  is  unnecessary  for  us  to  add  anything  to  these  strong  judical  expressions  of  dis- 
approval of  this  legislation,  and  in  conclusion  we  venture  to  submit  that  for  the  reasons 
we  have  given  both  the  sections  alluded  to  should  be  disallowed. 


We  have,  &c., 
:\IAC1)0NALD,  TUPPER,  PHIPPEN  k  TUPPER. 
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Messrs.  Macdoncdd,  Tupper,  Phippen  &  T upper,  to  ike  Hon.  the  Minister  of  Justice. 

Winnipeg,  Man.,  25th  June,  1889. 

Sir, — Referring  to  our  letter  of  the  1st  instant,  submitting  for  your  consideration 
the  propriety  of  advising  the  Governor  General  to  disallow  section  58,  of  51  Victoria, 
chapter  27,  and  section  22,  of  52  Victoria,  chapter  45,  we  beg  to  advise  you  that, 
upon  the  authority  of  the  case  of  Schultz  vs.  Winnipeg,  copies  of  which  decision  we 
inclosed  in  our  former  letter,  an  application  was  made  on  Thursday  last  to  Mr.  Justice 
Killam,  for  an  injunction  to  restrain  the  city  of  Winnipeg  from  issuing  a  tax  deed  for 
certain  property  which  had  been  sold  for  arrears  of  taxes  in  which  a  sum  for  interest 
was  included. 

Counsel  for  the  city  took  the  objection  that  in  view  of  section  22  of  52  Victoria, 
chapter  45,  the  court  could  not  grant  an  injunction  upon  such  grounds,  and  after  full 
argument  Mr.  Justice  Killam  sustained  the  objection,  stating  that  he  had  not  the 
shadow  of  a  doubt  in  his  mind  that  the  legislature  had  power  to  enact  the  section  in 
question.     {Schultz  vs.   Winnipeg,  Man.  L.  R.,  vol.  VI.,  p.  2(i9). 

Under  the  provisions  of  our  Municipal  Act  :  unless  land  which  has  been  sold  for 
taxes  is  redeemed  within  two  years  from  the  date  of  the  sale,  a  deed  issued  to  the 
purchaser,  which  is  declared  by  section  673  of  49  Victoria,  chapter  52,  as  amended  by 
section  52,  of  50  Victoria,  chapter  10,  to  bo  "conclusive  evidence  of  the  validity  of 
the  sale,"  and  it  is  further  declared  by  that  section  that  "  no  such  tax  sale  deed  shall 
be  annulled  or  set  aside  except  upon  the  following  grounds  and  no  other  : 

"  That  the  sale  had  not  been  conducted  in  a  fair,  open  and  proper  manner  ;  or  that 
there  were  no  taxes  due,  and  in  arrear  upon  such  land  at  the  time  of  said  sale,  for 
which  the  same  could  Vie  sold  by  such  municipality." 

In  the  case  of  McCrae  vs.  Corbett  {Man.  L.  H.,  vol.  VI.,  p.  Jf2>')).  in  which  one  of 
the  grounds  upon  which  it  was  sought  to  annul  a  tax  deed,  was  that  interest  at  the 
rate  of  ten  per  cent  had  been  included  in  the  arrears  for  which  it  was  sold,  the  chief 
justice  recently  held  that  under  the  above  section,  a  tax  deed  could  not  be  questioned 
if  at  the  time  of  sale  there  were  any  taxe>  due. 

You  will  therefore  see  that  if  the  legislation  which  Mr.  Justice  Killam  has 
declared  to  be  ultra  vires  of  the  local  legislature,  is  not  allowed,  the  owners  of 
property  will  be  powerless  to  prevent  their  property  being  confiscated  unless  they  pay 
an  amount  which  the  courts  of  this  province  have  declaimed  has  been  illegally  demanded 

We  have,  tkc, 

MACDONALD,  TUPPER,  PHIPPEN  &  TUPPER 

Hon.  Attorney  General  Martin  to  the  Deputy  Minister  of  Justice. 

Winnipeg,  Man.,  19th  July,  1889. 

Sir, — Yours  of  the  9th  inst.,  inclosing  copies  of  correspondence  re  sec.  58  Vic,  cap. 
27  and  sec.  22,  52  Vic,  cap.  45.  With  regard  to  the  first  mentioned  section  I  must  say 
that  I  think  the  operation  of  the  section  is  unfair.  I  have  brought  the  matter  before 
the  government,  and  they  have  agreed  to  ask  the  House  next  session  to  repeal  the  section. 
With  regard  to  sec.  22  of  cap.  45,  52  Vic,  I  think  that  the  action  of  the  House  was 
quite  justifiable,  although  it  must  be  admitted  that  it  is  very  strong  legislation.  The 
court  here  has  decided  that  the  local  legislature  had  no  power  to  provide  for  the  pay- 
ment of  ten  per  cent,  additional  upon  the  taxes-  on  a  certain  day  in  the  yeai*.  This 
decision  was  a  most  unexpected  one,  and  has  upset  the  practice  of  the  province  in  muni- 
cipal law  for  many  years  following  the  practice  in  Ontario.  There  is  a  very  strong 
opinion  amongst  many  lawyers  here  that  the  court  is  wrong  on  this  question.  I  myself 
am  very  strong  of  the  opinion  that  the  decision  is  incorrect.  The  eft'ect  of  the  decision 
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was  to  cause  almost  inextricable  confusion  all  over  the  pro\dnce.  If  it  should  turn  out 
that  the  court  were  wrong,  a  great  confusion  would  again  be  caused  by  reverting  to  the 
old  state  of  affairs.  After  very  careful  consideration  and  a  great  deal  of  discussion,  it 
was  decided  that  it  would  not  be  unfair  to  pass  the  section  under  discussion  wi£h  a  view 
to  holding  matters  in  statu  quo,  till  the  decision  of  the  Supreme  Court  could  be  had.  It 
seems  to  me  that  there  is  a  very  strong  argument,  to  say  the  least,  in  favour  of  that  con- 
tention, that  the  imposition  of  a  certain  percentage  upon  a  certain  day  cannot  be  called 
interest.  Interest,  it  appears  to  me,  is  a  charge  for  the  use  of  money,  just  like  the  rent 
of  land  accruing  from  day  to  day.  In  the  case  of  taxes,  a  certain  amount  is  added 
absolutely  on  a  certain  day,  the  day  after,  the  week  after,  the  month  after,  the  amount 
is  no  greater,  and  for  that  reason  I  contend  that  there  is  no  parallel  between  the  case  of 
interest  and  the  case  in  point.  I  am  aware,  however,  that  there  have  been  strong 
decisions  in  the  courts  to  the  contrary,  but  I  do  not  feel  inclined  to  rest  content  with 
these  till  the  Supreme  Court  has  pronounced  upon  the  point.  Again  I  am  quite  con- 
vinced that  the  principle  upon  which  Mr.  Justice  Killam  dissented  from  the  rest  of  the 
court  is  also  sound,  and  for  that  reason,  even  admitting  the  imposition  to  be  interest,  the 
local  legislature  has  full  power  to  pass  it.  I  was  in  hopes  that  the  particular  case  in 
point,  Schultz  vs.  The  City  of  Winnipeg,  could  have  been  taken  to  the  Supreme  Court. 
As  you  will  probably  have  noticed  there  is  another  point  in  that  case  upon  which  the 
judges  here  are  unanimously  in  favour  of  the  plaintiff,  and  which  is  of  no  general  impor- 
tance to  the  people  at  large.  I  am  endeavouring  at  present  to  get  hold  of  a  case  which 
will  raise  the  point,  with  a  view  of  taking  it  up  as  a  provincial  matter,  and  go  to  the 
Supreme  Court  at  the  earliest  possible  moment. 

Till  the  matter  which  is  of  such  very  great  importance  has  been  before  the  highest 
court  I  feel  quite  justified  in  becoming  responsible  for  the  section  in  question.  In  view 
of  the  result  of  appeals  from  this  court  to  the  Supreme  Court  in  the  past,  we  are 
scarcely  justified  in  relying  very  much  on  a  decision  of  this  court. 


I  have,  &c., 


JOSEPH  MARTIN, 

Attorney  General. 


Petition  from  residents  of  Toion  oj  West  Lynne  to  the  Hon,  the  Minister  of  Justice,  re 

chapter  J/.7. 

West  Lynne,  Manitoba,  10th  August,  1889, 

The  petition  of  the  inhabitants  of  the  old  town  of  West  Lynne,  now  forming  part 
of  the  town  of  Emerson,  liumbly  showeth  : 

That  a  bill  (cliapter  47)  was  passed  at  the  last  session  held  by  the  Manitoba 
provincial  legislature,  entitled  "  A  bill  respecting  the  town  of  Emerson." 

That  said  bill  unites  West  Lynne  to  Emerson,  and  by  so  doing  West  Lynne  lost  a 
separate  corporate  existence. 

That  said  l)ill  was  enacted  in  spite  of  a  petition  signed  by  every  resident,  strongly 
protesting  against  this  unwarranted  and  unsolicited  interference  with  the  wishes  and 
desires  of  the  pe<)j)le  and  our  rights  as  a  separate  and  distinct  corporation. 

That  said  petition,  through  the  culpable  neglect  of  our  sitting  member,  Mr.  James 
Thompson,  M.P.P.,  was  held  hy  him  and  never  presented  to  the  legislature  at  the  time 
assembled. 

That,  whilst  existing  as  a  separate  corporation  our  municipal  council  had  arranged 
for  a  settlement  of  the  town's  inclfhtodness  with  our  creditors,  which  arrangement  we 
had  every  reason  to  trust,  and  did  fully  b«>lieve  would  end  in  a  successful  settlement. 

That  this  arrangement  of  our  town's  indebtedness  cannot  now  be  realized  on  account 
of  the  passing  of  the  said  bill  by  the  Manitoba  legislature  at  their  last  session. 
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Your  petitioners,  therefore,  pray  that  your  Honour  will  be  graciously  pleased  to 
consider  the  injustice  done  to  our  town's  rights,  and  have  the  said  bill  disallowed,  and 
your  petitioners  as  in  duty  bound  will  ever  pray. 

H.  TENNANT  and  32  others. 


Petition  from  Executors  of  Estate  of  late  John  MacLaren  to  His  Excellency  the  Governor 

General  in  Council,  re  Chapter  Jj^. 

To  His  Excellency  the  Governor  General  in  Council : 

The  humble  petition  of  James  MacLaren,  of  Buckingham,  in  the  province  of  Que- 
bec, and  William  MacLaren,  of  Toronto,  in  the  province  of  Ontario,  executors  of  the 
estate  of  John  MacLaren,  deceased,  humbly  complaining,  showeth  unto  your  Excellency 
as  follows  : — 

Your  petitioners  are  the  duly  appointed  legal  personal  representatives  of  the  said 
John  MacLaren,  now  deceased. 

Under  and  by  virtue  of  certain  Acts  and  by-laws  hereinafter  recited,  the  town  of 
Emerson  caused  public  notice  to  be  given  in  various  newspapers,  of  which  the  following 
is  a  true  copy  : 

"  PUBLIC  NOTICE. 

"  Sealed  tenders  addressed  to  the  undersigned  (secretaiy-treasurer  of  the  corpora- 
tion of  Emerson,  province  of  Manitoba),  and  endorsed  "  Tenders  for  town  debentures," 
will  be  received  up  to  8  o'clock  p.m.  on  Wednesday,  15th  September,  1880,  for  the  pur- 
chase of  $43,000  debentures  of  the  town  of  Emerson,  Manitoba.  Tenders  may  be  for  part 
or  for  the  whole  amount.  Population  of  town  about  1,500.  No  other  indebtedness 
existing.     The  highest,  or  any  tender,  not  necessarily  accepted. 

"(Sgd.)  G.F.Baldwin, 

"  Secretary-Treasurer" 

24th  August,  1880. 

Under  and  by  virtue  of  the  statutes  of  the  province  of  Manitoba,  known  as  42 
Victoria,  chapter  3,  sections  371,  374,  and  375,  and  43  Victoria,  chapter  30,  section  2, 
subsection  3,  and  by  virtue  of  a  by-law  of  the  town  of  Emerson,  entitled  a  by-law  to 
raise  $35,000  to  be  expended  in  the  construction  of  an  ordinary  passenger  and  traffic 
bridge  across  the  Red  River  at  Emerson,  and  to  authorize  the  issue  of  debentures  of  the 
town  of  Emerson  therefor.  The  said  town  of  Emerson  executed  and  sold  to  your 
petitioners,  as  such  executors  as  aforesaid,  thirty-five  debentures  of  the  said  town  for  the 
amount  of  one  thousand  dollars  each,  which  bonds  are  dated  the  sixth  day  of  September, 
one  thousand  eight  hundred  and  eighty,  and  are  payable  on  the  sixth  day  of  September, 
one  thousand  nine  hundred,  with  interest  at  eight  per  cent  half  yearly  on  the  first  day 
of  May  and  November  in  each  year,  and  your  petitioners  have  ever  since  the  year  one 
thousand  eight  hundred  and  eighty  been,  and  still  are,  the  owners  of  the  said  bonds. 

4.  Under  and  by  virtue  of  the  statutes  aforesaid,  and  of  another  by-law  of  the  said 
town  of  Emerson  entitled  :  "  A  by-law  to  raise  by  way  of  loan  the  sum  of  $8,000  to  be 
expended  in  payment  of  the  purchase  money  for  the  steam  fire  engine  heretofore 
purchased  by  the  council,  and  to  authorize  the  issue  of  debentures  of  the  town  of  Emer- 
son therefor,"  the  said  town  executed  and  sold  to  your  petitioners,  eight  debentures  of 
the  said  town,  for  the  sum  of  one  thousand  dollars  each,  which  debentures  are  dated  the 
sixth  day  of  September,  one  thousand  eight  hundred  and  eighty,  and  are  payable  on  the 
sixth  day  of  September,  one  thousand  nine  hundred,  with  interest  at  eight  per  cent  half 
yearly  on  the  first  day  of  May  and  the  first  day  of  November  in  each  year,  and  your 
petitioners  have  since  the  year  one  thousand  eight  hundred  and  eighty,  remained  and 
still  are  the  owners  of  the  said  debentures. 


906  MANITOBA    LEGISLATION 


5.  No  interest  has  been  paid  by  the  said  town  in  respect  of  any  of  the  said  deben- 
tures since  the  first  day  of  November,  one  thousand  eight  hundred  and  eighty-three. 

6.  At  the  time  of  the  purchase  by  your  petitioners  of  the  said  debentures,,  the  said 
town  of  Emerson  had  no  indebtedness,  other  than  the  indebtedness  represented  by 
the  said  debentures  and  the  security  of  your  petitioners  was  perfectly  ample  and  satis- 
factory. 

7.  After  the  purchase  by  your  petitioners  of  the  said  debentures,  the  said  town  of 
Emerson  incurred  other  large  debts,  and  became  liable  for  very  large  amounts  in  respect 
of  a  railway  bridge  built  across  the  Red  River  at  the  town  of  Emerson,  and  for  other 
purposes. 

8.  The  total  indebtedness  of  the  said  town,  prior  to  the  said  Act  next  hereinafter 
mentioned,  amounted  to  more  than  the  sum  of  three  hundred  thousand  dollars. 

9.  By  an  Act  of  the  legislative  assembly  of  the  province  of  Manitoba  assented  to 
on  the  fifth  day  of  March,  one  thousand  eight  hundred  and  eighty-nine,  and  known  as 
52  Victoria,  chapter  47,  and  entitled  "  An  Act  respecting  the  town  of  Emerson,"  pro- 
vision is  made  for  the  issue  by  the  said  town  of  Emerson  of  debentures  to  the  amount  of 
one  hundred  and  twenty-five  thousand  dollars,  payable  in  twenty  years,  with  interest  at 
the  rate  of  three  per  cent  per  annum,  payable  annually.  It  is  further  provided  by  the 
said  statute  that  said  debentures  are  to  be  delivered  to  the  creditors  of  the  said  town 
pro  rata,  according  to  the  amount  of  the  claims  of  such  creditors,  which  creditors  thus 
receive  the  same  percentage  of  the  amount  of  debentures  issued  as  the  amount  of  his 
claim  is  to  the  total  indebtedness  of  the  town,  as  shown  by  a  statement  to  be  prepared 
according  to  a  certain  method  by  the  clerk  and  treasurer  of  the  town. 

10.  It  is  further  provided  by  the  said  statute  that  it  shall  not  be  lawful,  while  this 
Act  continues  in  force,  for  the  sheriff,  or  bailiff,  or  any  other  officer,  to  seize  or  make 
any  levy  upon  the  property  of  the  said  town,  or  of  the  school  board  for  the  said  district, 
nor  shall  any  proceedings  be  taken  against  the  said  town  or  school  board  or  the  trustees 
of  the  said  school  district  or  council  of  the  said  town  or  against  any  officer  or  employee 
of  the  said  school  board  or  said  council  for  the  purpose  of  enforcing  either  against  the 
property  or  revenues  of  said  town  or  school  district  claims  for  debts  incurred  by  said 
town  or  school  district  prior  to  the  passing  of  the  said  Act ;  or  for  interest  thereon 
except  so  fai'  as  the  said  Act  provides  for  payment  of  the  same. 

11.  It  is  further  provided  l>y  the  said  statute  that  the  said  Act  should  come  into 
force  upon  the  proclamation  of  the  Lieutenant-Governor  in  Council. 

12.  The  said  Act  has  been  proclaimed  by  the  said  Lieutenant-Governor  in  Council 
and  is  now  in  force. 

13.  Your  petitioneis  are  advised  that  the  effect  of  the  said  statute  is  to  deprive 
your  petitioners  of  any  light  of  action  in  respect  of  the  said  debentures  so  held  by  them 
as  aforesaid,  and  in  fact  to  nullify  the  said  debentures,  and  to  relieve  the  said  town  of 
Emerson  from  paynient  thereof,  your  petitioners  being  compelled  tc  accept  other  deben- 
tures payable  in  twenty  years  with  interest  at  three  |)er  cent  per  annum  for  an  amount 
not  exceeding  twenty-Hve  per  cent  of  your  petitioners  claim. 

14.  Your  petitioners  are  the  persons  referred  to  in  the  preamble  to  the  said  statute 
"as  the  one  person"  who  is  unwilling  to  accept  the  terms  of  the  said  statute.  And  your 
petitioners  oppo.sed  the  passage  of  the  said  statute  in  every  way  in  their  power. 

15.  Your  petitioners  are  i)ertectly  satisfied  with  the  security  which  they  hold,  if 
unaffected  by  legislation,  and  have  never  taken  any  proceedings  against  the  town  either 
at  law  or  otherwise. 

16.  Your  petitioners,  relying  on  the  integrity  of  the  legislature  of  Manitoba  in 
passing  an  Act  authoriziiiL,'  the  issue  of  .said  debentures — which  Act  subsequently 
njceived  the  .sanction  of  his  ivxcellency  the  Governor  General  in  Council — invested 
trust  funds,  in  gnrxl  faith,  in  tli(>  {)urcliase  of  said  debentures  by  public  tender  at  a 
premium.  Therefore,  your  jietitionei-s  respertfully  submit  that  if  the  legislature  of 
Manitoba  is  permitted  to  rejnidiate  its  solemn  obligation  in  this  regard,  no  provincial 
authorization  of  any  municipality  or  other  debt  can  lun-eafter  be  looked  upon  other  than 
as  a  trap  for  innocent  investors,  thereby  effeetually  destroyiiig  provincial  credit. 
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17.  Your  petitioners  further  submit,  that  the  provisions  of  the  said  Act  are 
grossly  unjust  and  are  destructive  of  all  faith  and  confidence  in  Manitoba  securities, 
subversive  of  the  best  interests  of  our  municipal  institutions  and  contrary  to  the  public 
policy. 

Your  petitioners  therefofe  pray  that  the  said  Act  may  be  disallowed. 


JAMES  M ACLAREN, \  ^        , 
WM.  MACLAREN.j^''^'^''^^'"^- 


Dated  at  Buckingham  the  tenth  day  of  August,  1889. 


Petition  Jrom  property  owners  and  former  residents  of  Emerson  to  His  Excellency  the 
Governor  General  in  Council,  re  chapter  Jf7. 

To  His  Excellency  the  Governor  General  in  Council : 

The  petition  of  the  undersigned,  property  owners  and  former  residents  of  Emerson, 
Manitoba,  now  residents  of  Vancouver,  British  Columbia,  humbly  showeth  : — 

1.  That  they  are  interested  in  the  town  of  Emerson,  Manitoba,  as  property  owners 
and  former  residents,  and  anxious  for  the  prosperity  and  success  of  said  town. 

2.  That  in  1879-80-81-82,  Emerson  was  a  prosperous  town,  doing  a  large  business 
with  the  country  west  of  Red  River  in  Southern  Manitoba  as  far  as  Turtle  ^Mountain  ; 
that  in  order  to  facilitate  this  trade  the  town  went  into  debt  to  construct  a  free  trafiic 
bridge  over  Red  River  and  to  make  other  public  improvements  ;  that  later,  in  order  to 
hold  this  trade,  a  company  was  organized  to  construct  a  railway  west  from  Emerson  to 
the  Turtle  Mountain  district,  and  application  was  made  to  the  Dominion  parliament  for 
a  charter,  but  said  application  was  refused,  on  the  ground  that  the  policy  of  the  Domi- 
nion government  was  to  make  all  railways  in  the  Canadian  North-west  feeders  to  the 
main  line  of  the  Canadian  Pacific  Railway  ;  that  later,  a  charter  was  secured  from  the 
provincial  legislature  for  said  railway,  aiul  several  thousand  dollars  was  expended  in 
grading  and  the  purchase  of  material,  but  the  enterprise  was  killed  by  the  disallowance 
ot"  the  Act  by  your  Excellency's  government ;  that  in  consideration  of  the  promoters  of 
the  enterprise  not  applying  to  the  provincial  legislature  for  a  re-enactment  of  the 
charter,  the  Canadian  Pacific  Railway  Company  agreed  to  construct  a  line  west  from 
Emerson  to  a  connection  with  their  Pembina  Mountain  Branch,  the  town  of  Emerson, 
as  a  further  consideration,  to  construct  a  railway  an;l  traffic  bridge  over  Red  River  for 
the  exclusive  use  of  the  Canadian  Pacific  Railway,  that  the  promoters  of  the  railway 
and  the  town  of  Emerson  carried  out  this  agreement,  the  town  of  Emerson,  upon  its 
part,  constructing  a  bridge  and  acquiring  right  of  way  at  a  cost  of  over  $225,000  ;  that 
owing  to  the  bridge  not  being  completed  at  the  date  fixed  upon  in  the  agreement  between 
the  town  and  the  Canadian  Pacific  Railway  Company,  the  latter  took  advantage  of  the 
fact  and  took  up  the  track  it  had  laid  and  tore  down  the  telegraph  line  it  had  erected, 
thus  leaving  the  town  without  western  railway  connection  ;  that  owing  to  this  fact  and 
the  huge  debt  contracted  by  the  town  in  its  efforts  to  secure  railways  to  the  west  and 
hold  trade  that  had  been  built  with  the  country  west,  and  through  the  loss  of  said  trade 
by  the  construction  of  lines  of  railway  south-west  from  Winnipeg,  the  town  of  Emerson 
began  to  go  down,  and  your  petitioners,  among  many  others  of  its  citizens,  were  obliged 
to  go  elsewhere  for  a  means  of  livelihood. 

.3.  That  with  the  huge  debt  (something  over  8350,000),  which  has  for  years  hung 
over  the  town,  there  was  no  prosi)ect  and  no  possibility  of  its  ever  recovering,  as  peojile 
could  not  be  induced  to  go  in  there  and  start  busin(?ss  enterprises,  with  the  pi'ospect  of 
paying  high  taxes  and  perhaps  being  sold  out  by  the  sheriff  on  judgments  held  l)y  the 
creditors  of  the  town,  that  for  years  the  citizens  of  Emerson  have  been  endeavouring  to 
i-emove  the  incubus  of  this  huge  debt  from  the  town,  through  a  compromise  with  the 
creditors  of  tlu;  town,  that  legislation  which  would  enable  them  to  do  this  was  secured 
from    the   legislature   of    Manito))a  during  the  Norquay  regime  and   again  at   the   last 
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session  of  the  legislature,  that  uader  an  Act  passed  at  said  session  (1888)  the  towns  of 
Emerson  and  West  Lynne  have  been  amalgamated  under  the  title  of  the  town  of 
Emerson,  and  an  arrangement  has  been  effected  by  which  all  the  creditors,  except  one, 
have  agreed  to  compromise  their  claims  at  about  32  cents  or^,  the  dollar,  said  compromise 
claims  to  be  liquidated  by  the  issue  of  town  bonds  to  the  amount  of  $105,000,  payable 
in  20  years  and  bearing  interest  at  the  rate  of  3  per  cent  per  annum,  which  interest  is 
guaranteed  by  the  provincial  government. 

4.  That  your  petitioners  learn  with  regret  that  Mr.  MacLaren,  of  Ottawa,  one  of 
the  creditors  of  the  town,  is  the  only  creditor  who  has  refused  to  accept  this — under 
the  circumstances — most  favourable  compromise,  and  that  he  has  petitioned  your 
Excellency's  government  to  disallow  the  Act  of  the  Manitoba  government  and  legis- 
lature above  referred  to. 

5.  That  unless  the  proposed  compromise  settlement  is  carried  out,  there  is  little 
possibility  of  any  of  the  creditors  of  the  town  ever  recovering  anything,  but  the  disal- 
lowance of  the  Act  above  referred  to,  would  be  a  great  hardship  to  the  property  owners 
of  Emerson,  many  of  whom,  like  the  undersigned,  hope,  under  the  proposed  arrange- 
ment— by  which  the  debt  of  the  town  is  reduced  to  an  amount  which  it  will  be  able  to 
pay — to  see  the  town  recover  from  its  present  bankrupt  and  depressed  condition,  thereby 
enabling  them  to  either  realize  upon,  or  return  to,  property  in  which  the  savings  of 
years  have  been  invested,  and  homes  upon  which  money  and  years  of  care  and  attention 
have  been  bestowed. 

Your  petitioners,  therefore,  humbly  pray,  that   your   Excellency  and  honourable 
advisers  will  not  disallow  the  Act  above  referred  to,  but  will  permit  it  to  remain  in  force. 
And  your  petitioners,  as  in  duty  bound,  wUl  ever  pray. 

DAVID  EVANS,  and  200  others. 
August,  1889. 


Honourable  Attorney-General  Martin  to  the  Honourable  the  Minister  of  Justice. 

Winnipeg,  Man.,  12th  November,  1889. 

Sir, — I  have  received  from  your  department  a  copy  of  a  petition  of  H.  Tennant 
and  others,  citizens  of  West  Lynne,  and  of  James  MacLaren,  praying  for  the  disallow- 
ance of  cap.  47,  52  Vic.  If  you  have  not  already  read  that  Act,  I  would  refer  you  to 
it  You  will  find  under  it  that  the  government  here  have  assumed  very  considerable 
obligations  in  connection  with  tlie  town  of  Emerson.  So  far  as  the  inhabitants 
of  West  Lynn  are  concerned,  I  am  quite  satisfied  that  they  will  receive  no 
injury  from  tlie  operation  of  the  Act,  and  in  fact  quite  tlie  contrary.  So  far  as  Mr. 
MacLaren  is  concerned,  it  seems  to  me  that  unless  this  Act  is  allowed  to  take  its  course 
or  some  similar  provision  made,  lie  will  never  realize  anything  upon  his  bonds.  The 
town  is  hopelessly  bankrupt.  Of  course  I  need  not  repeat  the  arguments  addressed  to 
you  so  often  as  to  your  right  to  interfere  in  connection  with  the  statute,  upon  the 
ground  of  its  l>eing  unf.iir.  In  connection  with  this  particular  statute  the  question  of 
its  constitutionality  may,  however,  be  raised.  I  have  been  urged  by  a  number  of  the 
creditors  of  West  Lynne  and  Emerson,  who  are  most  anxious  tliat  the  Act  should  go 
into  force,  to  write  you  and  endeavour  to  get  from  you  an  expression  of  your  intention 
as  to  this  Act.  If  it  is  to  be  flisallowed,  the  government  do  not  wish  to  allow  bonds  to 
be  issued  with  their  guarantee  on  them.  On  the  other  hand,  it  is  a  matter  of  serious 
inconvenience  to  the  creditors  to  l)e  obliged  to  wait  until  the  ex])iration  of  the  year  al- 
lowed for  di.sallowances.  If  you  would  kindly  decide  the  matter  now  you  would  confer 
upon  those  creditors  and  upon  tin;  townspeople  generally,  a  great  favour. 

I  have,  A-e., 

JOSEPH  MARTIN, 

Attnrni'i/  General. 
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Municipal  Council  of  the  Town  of  Emerson,  to  the  Hon.  the  Minister'  of  Justice. 

Emerson,  Man.,  28th  November,  1889. 

Sir, — By  resolution  of  the  council  of  the  town  of  Emerson,  we  are  directed  to  write 
you  with  a  view  to  obtaining,  if  possible,  an  expression  of  intention  of  the  Dominion 
government  as  regards  the  disallowance  of  the  Act  passed  by  the  legislature  of  this 
province,  assented  to  in  March  last,  52  Victoria,  chapter  47,  under  which  this  town  was 
authorized  to  issue  bonds  for  the  purpose  of  compromising  its  corporate  indebtedness. 
In  pursuance  of  such  resolution  we  beg  to  present  the  following  facts  : — 

1.  Tlie  town  of  Emerson  and  West  Lynne  had  incui-red  a  very  large  indebtedness, 
principally  in  constructing  a  railway  bridge  across  the  Red  River,  in  order  to  complete  a 
line  of  railway  constructed  by  the  Canadian  Pacific  Railway  Company,  connecting  said 
towns  with  their  Gretna  branch  with  a  view  to  enabling  the  said  towns  to  still  compete 
for  the  trade  which  the  construction  of  said  branch  to  Gretna  had  cut  off  from  them, 
but  which  bridge  has  never  been  used  for  railway  purposes,  owing  to  the  refusal  of  the 
said  company  to  operate  said  connecting  line  of  railway. 

2.  In  consequence  the  said  towns  have  rapidly  lost  their  commercial  position  and  from 
a  joint  population  of  3,500,  have  become  reduced  to  one  at  present  not  greater  than  600, 
and  those  who  still  remain  are  principally  property  owners  who  have  invested  all  their 
capital  in  said  towns,  and  are  relying  upon  a  settlement  of  said  debt. 

3.  By  an  Act  of  the  legislature  of  this  province,  50  Victoria,  chapter  39,  it  was 
provided  that  commissioners  might  be  appointed  to  inquire  into  the  financial  condition 
of  certain  municipalities  therein  named,  amongst  which  were  the  towns  of  Emerson  and 
West  Lynne,  and  for  the  issue  of  debentures  and  a  provincial  guarantee  of  interest 
thereon,  to  be  issued  in  extinguishment  of  the  indebtedness  of  such  municipalities.  At 
considerable  expense  to  the  two  towns,  such  commissioners'  reports  were  obtained  and 
adopted  by  t  he  unanimous  vote  of  the  people. 

4.  By  the  Act  of  last  session,  52  Victoria,  chapter  47,  the  two  towns  were  united 
into  one  town  and  provision  was  therein  specially  made  for  the  settlement  of  the  joint 
indebtedness,  by  the  issue  of  bonds  of  the  new  town,  to  an  amount  based  upon  the  report  of 
the  commissioners,  the  interest  upon  which  bonds  tlie  province  wasauthorized  to  guarantee, 
and  by  means  of  which  it  has  become  possible  for  the  present  town  to  extinguish  its 
debt,  upon  procuring  the  said  provincial  guarantee  of  interest. 

5.  This  said  Act,  however,  is  still  in  suspense,  as  the  government  of  this  province, 
after  a  lapse  of  eight  months,  decline  to  grant  the  said  provincial  guarantee  as  to  interest, 
until  assured  that  it  is  not  the  intention  of  his  Excellency  the  Governor  General  in 
Council  to  veto  the  said  last  mentioned  Act.  jNIeanwhile  the  whole  municipal 
machinery  is  paralysed,  the  schools  are  in  danger  of  being  closed,  as  taxpayers  are 
indifferent  about  meeting  their  assessments  whilst  the  present  uncertainty  exists  ;  and, 
unless  such  an  expression  as  above  can  be  procured,  the  town  will  still  be  left  to  struggle 
under  the  indebtdness  referred  to,  which  it  is  utterly  unable  to  pay,  and  the  result  must 
be  the  early  removal  of  the  present  popvilation,  and  the  total  loss  to  a  large  number  of 
persons  of  the  moneys  they  have  invested  in  the  town. 

The  corporation  of  the  town  of  Emerson,  therefore,  respectfully  urge  upon  you  the, 
vital  necessity  to  them,  of  having  the  Act  dealt  with  without  further  delay.  We  pray 
most  earnestly  that,  for  the  salvation  of  the  town  and  to  insure  a  fresh  start  in  our 
history,  you  do  cause  the  Act  last  mentioned  to  be  allowed  and  that  such  allowance  be 
communicated  to  the  council  of  this  town  and  to  the  provincial  govei'nment  at  the 
earliest  possible  date. 

We  have,  etc.,  (fee, 

'  D.  H.  McFADDEN, 

W.  W.  Unsworth,  Mai/or, 

Clerk. 
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Report  oj  the  Hon.   tlie  Minister  of  Justice,   approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  8th  March,  1890. 

Department  of  Justice,  Ottawa,  1st  March,  1890. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  on  chapter  45  of  the  Acts  passed  by  the 
legislature  of  the  province  of  Manitoba  held  in  the  52nd  year  of  Her  Majesty's  reign 
(1888-89)  a  certified  copy  of  which  was  received  by  the  Secretary  of  State  on  the 
eleventh  day  of  March,  1889,  intituled:  "An  Act  to  further  amend  chapter  52  of  49 
Victoria,  being  the  Manitoba  Municipal  Act  1886,  and  amendment." 

Section  5  of  this  Act  is  as  follows  : — 

"Beginning  with  and  during  the  year  1887  the  city  of  Winnipeg  had  power  to  add 
to  all  arrears  of  taxes  then  due  upon  any  land  in  the  said  city  on  the  last  day  of  each 
month  a  sum  equal  to  three-fourths  of  one  per  cent  of  such  arrears. 

"Upon  and  after  the  first  day  of  January,  1888,  and  hereafter  the  said  city  had 
and  has,  and  hereafter  every  ^ther  city  shall  have,  power  to  add  to  all  arrears  of  taxes 
then  due  and  thereafter  and  hereafter  due  upon  any  lands  in  the  said  city  on  the  first 
day  of  each  month  a  sum  equal  to  three-fourths  of  one  cent  per  cent  of  such  arrears. 

"  The  taxes  for  any  year  hereafter  shall  not  be  subject,  however,  to  such  additional 
charge  until  after  the  thirty-first  day  of  December  of  the  year  in  which  the  same  is 
levied. 

"  Section  six  hundred  and  twenty-six  of  said  chapter  fifty-two  shall  be  read  as  if  it 
always  contained  the  declaration  of  intention  hereinbefore  set  forth. 

"  This  section  shall  not  affect  any  pending  suits." 

Section  22  is  as  follows  : — 

"  No  sale  of  any  lands  for  arrears  of  taxes  heretofore  or  hereafter  made  under  the 
provisions  of  any  statute  of  this  province,  shall  be  impeached  or  set  aside  or  held  to  be 
invalid  on  the  ground  that  a  rate  of  percentage,  whether  by  way  of  increase  or  interest 
or  otherwise  was  added  to  the  original  amount  of  taxes,  and  form  part  of  the  claim  for 
arrears  for  which  the  lands  were  sold.  The  Court  of  Queen's  Bench  of  Manitoba  shall 
not  have  jurisdiction  to  impeach  any  sale  for  alleged  arrears  of  taxes  on  the  ground  set- 
forth  in  this  section.  This  section  shall  not  apply  to  cases  in  which  prior  to  the  fifth 
day  of  March,  A.D.  1889,  suits  in  equity  were  instituted,  affecting  any  such  sale  on  the 
said  grounds  or  any  of  them." 

It  appears  that  prior  to  the  passing  of  this  Act  an  action  had  been  bi'ought  against 
the  city  of  Winnipeg,  in  the  Court  of  Queen's  Bench,  jNIanitoba,  for  the  purpose  of 
obtaining  a  decree  restraining  the  city  of  Winnipeg  from  selling  certain  property  for 
taxes,  upon  the  grounds  that  such  addition  as  is  authorized  by  the  Act  had  been  made 
under  the  authority  of  a  previous  Act  of  the  province  of  Manitoba  and  that  such 
addition  was  in  reality  an  illegal  charge  for  interest.  It  was  claimed  in  that  suit  that 
the  legislation  authorizing  such  addition  was  vltra  vires  of  the  provincial  legislature, 
inasmuch  as  it  was  legislation  res^^ecting  interest,  which  by  section  91,  art  19,  of  "The 
British  Nortli  America  Act,"'  is  one  of  the  subjects  over  which  the  Dominion  parliament 
has  exclusive  jurisdiction,  and  that  parliament  had  fixed  the  legal  rate  of  interest  at  6 
per  cent  in  th«  absence  of  agreenieiit  between  parties.  The  case  was  heard  before  the 
chief  justice  of  Manitoba  in  November,  1888,  and  an  injunction  was  granted  restraining 
the  sale  upon  the  ground  tliat  the  legislation  referred  to  was  unauthorized.  The  Act 
now  under  review  was  passed  to  ov('r-ride  that  decision.  It  will  be  observed  that  the 
Act  expressly  pro\i(lod  that  the  sections  in  question  should  not  apply  to  cases  in  which 
suits  in  equity  were  then  pending.  Tlie  decision  of  the  chief  justice  was  appealed  from 
and  two  days  after  the  passage  of  tlie  Act  now  under  review,tlie  Court  of  Queen's  Bench 
gave  judgment  on  the  appeal  sustaining  the  decision  of  the  chief  justice,  Mr.  Justice 
Killam  dissenting.  In  delivering  judgment,  Mr.  Justice  Bain  referred  to  the  legislation 
in  question  in  the  following  terms  : — 
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"  This  section  passed,  as  it  was  while  the  question  was  still  siib-judice,  seems  to  have 
been  practically  and  frankly  not  only  that  the  added  rate  was  interest,  but  also  that  the 
legislature  had  exceeded  its  powers  in  imposing  it,  for  if  the  addition  had  been  legal  and 
valid,  there  could  be  no  object  whatever  in  thus  legislating  in  reference  to  it,  and  here 
I  feel  compelled  to  express  my  deep  regret  that  the  legislature  should  have  allowed  itself 
to  be  induced  to  grant  such  legislation.  If,  as  has  manifestly  been  assumed,  the  imposi- 
tion of  the  rate  was  illegal,  then  the  attempt  has  been  made  by  this  section  to  take  away 
from  those  who  have  been  arbitarily  and  illegally  dispossessed  of  their  property  their 
right  of  applying  to  the  court  for  redress.  If  the  rights  and  securities  of  property  are 
to  be  preserved,  this  is  a  right  which  cannot  be  lightly  interfered  with,  and  the  existence 
of  this  section  in  the  statutes  passed,  apparently  as  it  has  been  passed,  in  the  interest  of 
a  few  and  in  derogation  of  the  rights  of  citizens  generally,  is  in  my  opinion  a  reproach 
to  a  province  that  claims  to  enjoy  free  institutions." 

Mr.  Justice  Killam,  although  dissenting  from  the  opinion  of  the  court  on  the  legal 
question  involved  in  the  appeal,  said  : — 

"  Having  had  the  advantage  of  a  perussal  of  the  judgment  about  to  be  delivered 
by  my  brother  Bain,  I  desire  to  express  my  concurrence  in  his  remark  upon  the  character 
of  the  legislation  of  the  last  session  of  the  legislature  assuming  that  a  stroke  to  take 
away  rights  of  property  which  the  chief  justice  had  already  in  this  very  suit  declared 
to  exist." 

Since  the  delivery  of  this  judgment  applications  have  been  made  by  various  indi- 
viduals and  associations,  praying  for  the  disallowance  of  the  Act. 

It  may  now  be  assumed  in  consequence  of  the  decision  of  the  highest  court  in  Mani- 
toba that  the  imposition  of  the  additional  percentage  referred  to  in  this  section  was 
ultra  vires  of  the  provincial  legislature.  If  it  be  so,  the  subsequent  enactment  which 
is  now  under  review,  is  open  to  the  same  objection  and  the  legislature  cannot  make 
such  legislation  intra  vires  by  prohibiting  the  courts  from  deciding  on  the  question.  In 
the  opinion  of  the  undersigned  it  would  tend  to  great  confusion  and  injustice  to  have  no 
tribunal  in  the  province  having  jurisdiction  to  give  protection  to  rights  which  the  high- 
est court  in  the  province  has  declared  to  exist.  A  provincial  legislature  cannot  thus 
add  to  its  powers  or  acquire  control  over  subjects  of  legislation  which  are  within  the 
powers  of  the  Canadian  yarliament. 

In  the  view  of  the  undersigned,  this  is  a  case  in  which  the  power  of  disallowance 
should  be  exercised.  It  is  very  much  to  be  regretted  that  these  sections  above  cited 
instead  of  forming  an  independent  Act,  are  but  sections  of  an  Act  comprising  23  other 
important  sections  affecting  municipalities  in  Manitoba. 

The  undersigned,  notwithstanding  this,  feels  bound  to  recommend  that  the  Act  in 
question  be  disallowed. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  oj  Justice. 

Order  in  Council  disallowing  the  Act  above  mentioned,  ptihlished  in  the  Canada 
Gazette  on  the  loth  day  of  March,   Vol.  XXIII.,  No.  o7,  page  185:2. 


Report  of  the   Honourable   the  Minister   of  Justice,  approved  of  by  His  ExrpJIewij  the 
Governor  General  in  Council  on  the  22nd  May,  1H90. 

Department  of  Justice,  Ottawa,  Marcli  3,  1890. 

To  His  Excellency  the  Governor  General  in  (Jowncil : 

Having  carefully  considered  the  Acts  chapters  1,  3,  4  to  10,  12  to  18,  20  to  38,  39, 
40,  41,  to  44,  46,  47,  48  to  50,  52  to  54  inclusive,  passed  at  the  first  and  second  sessions  of 
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the  seventh  legislature,  in  the  province  of  Manitoba,  held  in  the  fifty-second  year  of  Her 
Majesty's  reign,  1888-89,  the  undersigned  has  the  honour  to  recommend  that  they 
be   left  to  their  operation.  , 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Note. — Chap.  11  intituled :  "  An  Act  to  amend  the  County  Courts  Act,  1887,"  does 
not  appear  to  have  been  reported  upon. 


Heport  of  the  Honourable  the  Minister  of  Justice  approved  of  by  His  Excellency  the 
Governor  General  in  Council  on  the  22nd  May,  1890. 

Department  of  Justlce,  Ottawa,  March  3,  1890. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  on  the  following  Acts  passed  by  the 
legislature  of  the  province  of  Manitoba  at  its  first  and  second  sessions,  seventh  legisla- 
ture, held  in  the  52nd  year  of  Her  Majesty's  reign  (1888-89),  a  certified  copy  of  which 
statutes  was  received  by  the  Seci'etary  of  State  ott  the  11th  of  March,  1889. 

Chapter  2.  "  An  Act  respecting  the  Northern  Pacific  and  Manitoba  Railway 
Company." 

The  principal  object  of  this  Act  is  to  confirm  an  agreement,  purported  to  be 
executed  between  Her  Majesty  acting  through  and  represented  by  the  railway  commis- 
sioner for  the  province,  and  the  Northern  Pacific  and  Manitoba  Railway  Company,  and 
to  confer  certain  powers  upon  such  company. 

Clause  4  of  tlie  Act  purports  to  authorize  the  company  to  construct,  maintain  and 
operate  certain  railways  in  the  province  of  Manitoba,  and  among  other  things  the  rail- 
way known  as  the  Red  River  Valley  Railway,  located  between  the  international 
boundary  line  and  the  city  of  Winnipeg. 

The  agreement  which  the  Act  purports  to  ratify  provides  that  the  railway  commis- 
sioner for  the  province  shall  construct  the  Red  River  Valley  Railway  from  the  interna- 
tional Ijoimdary  line  at  the  northern  terminus  of  the  Duluth  and  Manitoba  Railway  (a 
railway  within  the  territory  of  the  United  States)  to  the  city  of  Winnipeg. 

Having  in  view  the  provisions  of  section  92  of  "  The  British  North  America  Act," 
art.  10,  which  permits  a  province  to  enact  laws  in  respect  to  local  works  and  under- 
takings, except  lines  of  laihvay  connecting  the  province  with  any  other  or  others  of  the 
provinces,  or  extend  beyond  the  limits  of  the  province,  it  is  (}uestionable  whether  a  pro- 
vincial legislature  may  incorporate  a  company  to  build  a  railway  such  as  the  "  Red 
River  Valley  Railway  "'  appears  to  be.  The  Act,  however,  gives  the  company  power  to 
build  other  linos  of  railway,  which  are  clearly  provincial  or  local  undertakings,  and  the 
undersigned  is  of  opinion  that  the  Act  should  be  left  to  its  operation. 

Chapter  19.   "An  Act  to  provide  for  the  crossing  of  one  railway  bv  another." 

Section  1  of  this  Act  provides  that  "No  railway  company,  whether  incorporated 
by  the  parliament  (;f  Canada  or  otherwise,  shall  cross,  intersect,  join  or  unite  its  railway 
with  any  railway  sutiject  to  the  legislative  authority  of  the  legislature  of  Manitoba 
without  first  obtaining  tlie  apjiroval  of  the  railway  committee  of  the  executive  council 
of  the  province  of  Manitoba  as  to  the  place  and  mode  of  crossing,  intersection,  junction 
or  union  proposed.  Ten  days"  notice  in  writing  of  tlie  a])plication  to  such  committee 
shall  be  given  l)y  the  conipan}-  to  any  such  company  affected  by  sending  the  same  by 
mail  or  otherwise  to  the  address  of  the  pn^sident,  superintendent,  general  manager, 
managing  direct<jr  or  secretaj  v  of  such   company." 

Tlu!  undersigned  entertains  doubts  as  to  whether  a  provincial  legislature  may  by 
legislation  of  this  character,  interfere  with  the  construction  of  a  railway  which  is  author- 
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ized  to  be  built  by  the  parliament  of  Canada.  The  question,  however,  is  a  purely  legal 
one,  and  it  does  not  appear  to  the  undersigned,  in  view  of  the  fact  that  it  may  be  with- 
out serious  inconvenience,  settled  by  the  courts  proper,  that  the  right  of  disallowance 
should  be  exercised 

Chapter  39,  "  An  Act  to  repeal  chapter  40  of  50  Vic,  being  '  An  Act  to  provide 
for  the  granting  of  aid  to  the  Winnipeg  and  Hudson's  Bay  Railway  and  Steamship 
Company.' " 

By  chapter  40  of  the  Acts  of  1887,  the  governnment  of  Manitoba  were  author- 
ized to  guarantee  the  bonds  of  the  Winnipeg  and  Hudson's  Bay  Railway  and  Steamship 
Company,  upon  the  terms  and  conditions  mentioned  in  the  Act. 

-The  Act  prescribes  the  form  of  the  guarantee,  which  form  was  to  be  printed  or 
written  on  each  bond,  and  signed  by  the  provincial  treasurer. 

The  Act  now  under  consideration  repeals  chapter  40  above  referred  to. 
Representations  have  been  made  by  a  firm  of  London  solicitors  that  they  represent 
certain  bond  holders  of  the  railway  company,  who  advanced  money  on  the  faith  of  the 
Manitoba  government  guarantee  authorized   by  the  repealed  Act,  and   a   request  has 
been  made  that  the  repealing  Act  should  be  disallowed. 

It  is  not  alleged  that  any  guarantee  under  the  provisions  of  the  Act  was  ever  in 
fact  made,  and  it  seems  that  no  bonds  bearing  such  guarantee  were  ever  issued. 

Under  these  circumstances  it  seems  clear  that  the  legislature  of  Manitoba  had  a 
right  to  withdraw  from  the  executive  the  power  to  give  the  guarantee. 

The  undersigned,  therefore,  recommends  that  the  Act  be  left  to  its  operation. 
Chapter  40  "An  Act  respecting  the  town  of  Minnedosa." 
Chapter  47  "  An  Act  respecting  the  town  of  Emerson." 

These  two  towns  appear  to  have  been  in  a  state  of  insolvency,  without  any  pros- 
pect whatever  of  being  able  to  pay  their  liabilities  in  full.  These  Acts  give  the  corpo- 
rations power  to  raise  certain  sums  of  money  by  the  issue  of  debentures  for  the  pur- 
pose of  paying  a  certain  portion  of  the  liabilities  of  each  town  to  its  creditors,  the 
government  of  the  province  guaranteeing  the  payment  of  such  del^entures  at  maturity. 
Before  the  Acts  were  passed,  so  far  as  the  undersigned  is  aware,  the  principal  creditors 
of  both  towns  agreed  to  accept  the  proposed  settlement.  One  creditor  of  the  town 
of  Emerson  alone  objected,  and  has  asked  for  the  disallowance  of  the  Act  in  reference  to 
that  town,  principally  on  the  ground  that  the  Act  is  an  interference  with  the  law  of 
contract,  and,  in  so  far  as  he  is  concerned,  in  effect  an  act  of  confiscation.  But  no  sug- 
gestion has  been  made  that  the  liabilities  of  these  towns  would  by  any  possibility  be  en- 
forced in  full,  and  the  legislature  of  Manitoba  seems  to  have  considered  it  better  that 
one  of  many  creditors  should  suffer,  than  that  all  should  be  practically  prevented  from 
getting  any  payment  whatever. 

Legislation  of  this  character  must  prejudicially  affect  the  credit  of  municipalities  in 
Manitoba,  by  showing  that  the  investment  of  capital  in  that  province  is  more  precarious 
than  it  has  hitherto  been  in  any  other  part  of  Canada.  The  legislature  of  Manitoba, 
has,  no  doubt,  fully  considered  this  phase  of  the  question.  It  has  the  responsibility  of 
legislation  relating  to  municipalities  within  the  province,  and  this  enactment  seems  to 
be  within  its  competence,  under  several  of  the  subjects  enumerated  in  the  92nd  section 
of  The  British  North  America  Act. 

The  undersigned  would,  however,  refer  to  the  fact  that  section  23  of  the  Minnedosa 
Act,  and  section  28  of  the  Emerson  Act,  prohibits  any  sheriff  or  bailiff  from  making  any 
levy  on  the  property  of  the  town,  or  any  proceedings  being  taken  against  the  town  for 
the  purpose  of  enforcing  claims  incurred  prior  to  the  passing  of  these  Acts,  and  the 
undersigned  would  respectfully  suggest,  with  a  view  to  the  ultimate  protection  of  such 
creditors  as  have  refused  to  accept  the  compromise  provided  for,  that  when  the  deben- 
tures are  paid,  and  the  claims  of  all  assenting  creditors  thereby  satisfied,  tlie  i-ights  of 
non-assenting  creditors  to  payment  may  revive  in  respect  to  a  proportion  of  their  claims, 
equal  to  that  received  by  the  assenting  creditors.  An  amendment  of  this  character 
would  remove  in  part  some  of  the  strongest  oVjjections  to  the  character  of  the  legislation. 
The  undersigned  respectfully  recommends  that  these  two  Acts  be  left  to  their 
operation. 
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Chapter  51. — "An  Act  to  incorporate  '  The  Selkirk  Eastern  and  Western  Coloniza- 
tion Railway  Company.'" 

This  Act  authorizes  the  construction  of  a  railway  from  the  town  of  Selkirk  running 
south-easterly  to  a  point  at  the  south-east  corner  of  the  province,  and  north-westerly  to 
the  north-west  corner  of  the  province. 

This  is  an  undertaking  to  which  the  observations  hereinbefore  made  in  reference  to 
the  Red  River  Valley  Railway  may  be  applied  with  equal  force. 

Section  3  of  this  Act  authorizes  the  company  to  construct  bridges,  not  being 
bridges  over  any  navigable  river  or  water,  having  been  authorized  by  an  order  of  the 
Governor  General  in  Council.  This  clause  is  also  an  infringement,  in  the  opinion  of 
the  undersigned,  upon  the  exclusive  powers  to  legislate  upon  navigation,  vested  in  the 
Dominion  parliament.]  As  any  proposal  to  construct  any  bridge  over  any  navigable 
water  will  come  before  your  Excellency  in  Council,  and  can  then  be  checked,  it  would 
seem  that  no  public  interest  necessitates  the  power  of  disallowance  being  exercised  in 
respect  to  the  Act. 

The  undersigned  would,  therefore,  respectfully  recommend  that  the  same  be  left  to 
its  operation. 

Respectfully  submitted. 


JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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MANITOBA,  53rd  VICTORIA,  1890. 

3rd  Session,  7th  Legislature. 

His  Honour  the  Lieutenant-Governor  to  the  Hon.  the  Secretary  of  State. 

Government  House,  Winnipeg,  2nd  April,  1890. 

Sir, — I  have  the  honour  to  inform  you  that  on  the  31st  ultimo,  before  the  proroga- 
tion of  the  third  session  of  the  seventh  legislature,  I  reserved  for  the  signification  of 
the  pleasure  of  his  Excellency  the  Governor  General,  two  bills,  viz. : — 

A  bill  (No.  66)  respecting  Sales  of  Land  for  Taxes,  and 

A  bill  (No.  75)  affecting  arrears  of  Taxes  in  the  city  of  "Winnipeg. 

The  certified  copies  of  these  bills,  received  by  me  from  the  honourable  the  Pro- 
vincial Secretary,  too  late  for  transmission  by  the  mail  of  yesterday,  are  herewith 
enclosed,  and  I  beg  to  submit  for  his  Excellency's  consideration  the  following  : — 

1.  That  a  comparison  of  the  inclosed  bills  with  the  clause  of  cap.  45  of  52 
Victoria,  to  which  objection  was  taken  by  the  honourable  the  Minister  of  Justice  in  his 
report  of  1st  March,  1890,  to  his  Excellency  the  Governor  General  in  Council,  shows 
them  to  be  virtually  and  nearly  word  for  word  re-enactments  of  the  clause  of  cap.  45  of 
52  Victoria  referred  to. 

2.  That  in  the  absence  of  any  specific  or  general  instruction,  I  should  be  guided  as 
to  the  question  of  ultra  or  intra  vires  by  the  considerations  which  caused  the  disallow- 
ance of  cap.  45,  of  52  Victoria,  as  these  are  given  in  the  report  of  the  honourable  the 
Minister  of  Justice,  a  copy  of  which  is  hereto  annexed. 

3.  That,  having  regard  to  the  report  in  question  my  assent  to  the  inclosed  bills 
might  be  construed  as  insulting  to  the  highest  Manitoba  court,  and  a  disregard  of  his 
Excellency's  action  taken  upon  the  advice  of  his  Privy  Council,  in  the  disallowance  of 
cap.  45  of  52  Victoria. 

4.  That  apart  from  these  considerations,  it  seemed  incumbent  upon  me  to  take  into 
consideration  the  fact  that  the  present  is  about  the  period  of  the  municipal  year  when 
the  assessment  of  the  values  of  taxab'e  property  has  been  completed,  and  the  considera- 
tion of  probable  revenue  and  expenditure  begun,  and  that  to  allow  the  bills  herewith 
inclosed  to  become  law,  even  for  a  time,  was  calculated  to  lead  to  errors  in  the  one,  and 
extravagance  in  the  other,  with  consequent  confusion  of  municipal  accounts,  and 
injustice  to  individuals  who  would  be  debarred  from  redress  in  the  courts  of  the 
province. 

Under  these  circumstances,  and  in  the  belief  that  my  action  was  calculated  to 
foster  that  respect  for  the  decisions  of  our  courts,  so  necessary  in  a  comparatively  new 
country,  and  that  obedience  to  federal  authority,  without  which  the  Dominion  cannot 
prosper,  and  that  moreover  I  was  acting  in  the  V^est  interests  of  the  province,  I  reserved 
assent  to  the  inclosed  bills. 


I  have,  ttc. 


JOHN  SCHULTZ, 

Lieutenant-Governor. 
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Memorial  to  His  Excellency  the  Governor  General  from  the  Municipal  Council  of  the 

City  of  Winnipeg. 

To  His  Excellency  the  Right  Honorable  Sir  Frederick  Arthur  Stanley  oj  Preston  in  the 
County  of  Lancaster  in  the  Peerage  of  Great  Britain,  G.C.B.,  Governor  General  of 
Canada,  &c.,  &c.,  <&;c.,  in  Council. 

The  memorial  of  the  city  council  of  the  city  of  Winnipeg  in  council  assembled- 
Humbly  showeth. 

1.  That  on  the  prorogation  of  the  legislative  assembly  of  the  province  of  Manitoba 
on  the  thirty-tirst  day  of  March  last,  his  Honour  the  Lieutenant-Governor  reserved 
two  bills  which  had  been  passed  by  the  assembly  for  the  consideration  of  his  Excellency 
the  Governor  General  in  Council,  said  bills  being  entitled  one  "  An  Act  respecting  sales 
of  land  for  taxes"  the  other  "  An  Act  allecting  arrears  of  taxes  in  the  city  of  Winnipeg." 

2.  By  the  Manitoba  Municipal  Act  1886,  section  626,  it  was  provided  that  on  the 
first  of  March  in  each  year  there  should  be  added  to  all  arrears  of  taxes,  ten  per  cent  of 
the  amount.  This  applied  to  rural  municipalities.  The  city  of  Winnipeg  chose  to  ask 
for  what  seemed  a  more  reasonable  method  of  charging  interest,  namely,  by  adding  three 
fourths  of  one  per  cent  to  the  taxes  each  month,  thus  making  nine  per  cent  per  annum. 
This  per  annum.  This  percentage  was  not  compounded,  but  was  charged  simply  upon 
the  amount  of  the  taxes  as  they  appeared  when  the  rate  was  struck,  and  the  city  desired 
to  follow  this  method,  as  it  seemed  not  so  harsh  as  the  adding  the  whole  per  centage  for 
a  year  at  a  fixed  and  arbitrary  date. 

3.  In  1888  certain  amendments  to  the  Municipal  Act  were  passed,  one  of  them 
changing  the  time  when  the  said  three  fourths  of  one  per  cent  was  to  be  charged,  from 
the  first  to  last  day  of  each  calender  month,  and  by  a  construction  of  this  clause  over- 
looked at  the  time,  it  would  appear  that  the  city's  right  to  charge  interest  beginning  in 
Jannuary,  1887,  was  taken  away  from  it,  and  possibly  no  such  right  allowed  until  1st 
January,  1889,  it  was  to  rectify  this  state  of  things  that  section  5,  chapter  45,  52  Victoria, 
Manitoba,  was  passed  by  the  legislature  which,  upon  disallowance  of  the  Act  containing 
same,  is  contained  in  the  bill  "  An  Act  affecting  arrears  of  taxes  in  the  city  of  Win- 
nipeg." 

■i.  As  to  the  other  Act,  your  meraoriallists  admit  that  the  legislation  may  seem 
strained,  but  it  was  for  the  purpose  of  avoiding  the  hop)eless  confusion  which  would 
otherwise  result  that  it  was  asked  for  from  and  unanimously  passed  by  the  legislature. 
Gentlemen  of  the  legislative  assembly  on  both  sides  of  the  house  explained  that 
scarcely  a  single  one  of  Manitoba's  one  hundred  municipalities  would  escape  diffi- 
culty and  serious  trouble,  unless  the  power  to  charge  interest  could  be  exercised,  and 
its  exercise  for  the  past  three  years  be  made  valid  and  binding,  and  your  memorialists 
are  able  to  state  with  confidence  that  no  dissenting  voice  or  opinion  on  this  subject  was 
expressed,  by  any  member  of  the  legislative  assembly. 

5.  Your  memorialists  also  desire  to  point  out  that  the  corresponding  clause  of 
chapter  45  (being  section  22)  of  1889  was  not  tdtra  rlrex.  In  observations  of  Sir  John 
Thompson,  ^Minister  of  Justice,  on  that  Act,  he  did  not  declare  it  to  be  so,  but  pointed 
out  the  impropriety  of  legislation  which  prevented  action  by  the  courts.  Your  memo- 
rialists would  respectfully  urge  that  while  as  a  general  principle  such  legislation  should 
be  avoided,  yet  the  urgency  of  the  case  in  Manitoba  required  an  efficient  remedy. 

That  the  legislation  is  infru  vires  is  supported  by  the  fact  that  in  June,  1889,  his 
lordship,  Mr.  .Justice  Killam,  held  that  the  courts  were  bcnind  by  it,  and  refused  a 
plaintiff  relief  against  tax  sale. 

6.  Your  ineuiorialists  t'uither  urge  that  the  opinion  of  the  court  of  Queen's  bench 
for  Manitoba  as  to  pcM-centagcs  or  penalties  added  to  taxes,  coming  within  the  meaning 
of  the  word  "interest''  in  subsection  1 9  of  section  91  of  the  IJritish  North  America 
Act  as  belonging  to  the  Dominion  j)arliainent.  was  not  a  unanimous  decision,  one  of  the 
three  judges  of  tlie  full  court  holding  that  the  power  to  impose  such  percentages  was  a 
necessary  part  of  the  working  of  municipal   institutions  in    the   province,   which  under 
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section  92  of  said  Act  is  given  to  the  various  local  legislatures  and  your  memorialists  are 
informed  that  it  is  the  opinion  of  eminent  lawyers,  both  in  this  province  and  in  the 
older  provinces,  that  upon  a  proper  case  being  carried  to  the  highest  tribunals  this  view 
of  the  law  would  prevail.  Your  memorialists,  however,  feel  that  they  are  not  in  a  position 
to  submit  a  case  unless  at  least  the  Act  "  An  Act  affecting  arrears  of  taxes  in  the  city 
of  Winnipeg  "  should  be  allowed  to  go  into  force,  as  otherwise  it  would  be  doubtful  whether 
the  legislature  has  purported  to  grant  the  powers  asked  for. 

7.  Your  memorialists  would  further  urge  that  the  right  of  adding  a  percentage 
upon  taxes  to  the  amount  aforesaid  is  only  fair  and  reasonable.  The  nine  per  cent  per 
annum  is  only  slightly  in  excess  of  the  current  rates  of  interest  in  the  province  of 
^Manitoba,  and  even  when  collected,  it  no  more  than  pays  the  city  of  Winnipeg  for  the 
loss  caused  by  delay,  and  for  the  extra  trouble  involved  in  making  the  collections  and  in 
the  necessary  book  keeping  and  accounting. 

8.  If  nine  per  centum  cannot  be  added,  on  the  ground  that  interest  is  not  within 
the  jurisdiction  of  the  legislative  assembly,  then  no  percentage  at  all  can  be  added  to 
the  taxes.  This  would  in  practice  be  manifestly  unfair,  because  it  would  offer  a  premium 
to  the  tardy  tax  payer.  In  the  province  of  Ontario  the  statute  law  provides  that  ten 
per  cent  be  added  to  the  arrears  of  taxes  on  the  1st  day  of  May  in  each  year,  but  in 
addition  to  this,  certain  classes  of  the  municipalities  have  the  right  to  provide  by  by-law 
that,  if  the  taxes  accruing  due  in  any  year  are  not  paid  by  a  certain  date,  within  that 
year,  then  the  amount  of  five  per  cent  is  added  to  the  taxes,  thus  makin^r  a  penalty  of 
fifteen  per  cent  on  arrears  of  taxes  i  y  the  time  they  have  been  six  months  in  an  ear. 
That  this  power  is  possessed  by  the  sister  province  owing  to  their  having  enjoyed  muni- 
cipal powers  prior  to  the  date  of  confederation,  does  not  make  the  case  any  less  inequit- 
able for  the  municipalities  in  the  province  of  Manitoba. 

9.  Your  memorialists  would  therefore  submit  that  if  the  difficulty  cannot  be  re- 
moved by  the  allowance  of  the  local  legislation  of  Manitoba,  provision  should  be  made 
in  the  statutes  of  the  Dominion  for  the  charging  of  interest  in  respect  of  taxes,  but  in 
as  much  as  interest  for  past  years  has  been  charged,  and  collected  at  the  above  rate  in 
the  manner  hereinbefore  set  out,  the  city  officers  would  still  be  involved  in  difficulty 
and  confusion  and  possibly  litigation.  Your  memorialists  would  respectfully  urge  that 
the  two  bills  above  named  which  have  been  reserved  should  be  approved,  and  that  in  any 
case  the  bill  "  An  Act  affecting  arrears  of  taxes  in  the  city  of  Winnipeg  should  be 
allowed  to  come  into  force." 

10.  In  the  above  your  memorialists  have  used  the  term  interest,  interchangeably 
with  percentage  or  penalty,  which  latter  term  they  are  advised  is  the  correct  one. 

Your  memorialists  therefore  pray  that  you  may  be  pleased  to  make  provision  for 
coming  into  force  of  the  said  Acts. 

And  your  memorialists  will  ever  pray. 

ALFRED  PEARSON, 
C.  W.  Browx,  Mayor. 

City  Clerk. 

Winnipeg,  22nd  April,  1890. 

Petition  of  Pioneer  Assembly  Knights  of  Labour  to  His  Excellency  the  Governor  General. 
May  it  please  your  Excellency  : 

The  humbly  petition  of  Pioneer  Assembly  Knights  of  Labour,  of  Winnipeg,  Mani- 
toba, humble  showeth  : 

That  your  petitioners,  in  the  spring  of  1889,  forwarded  a  humljle  petition  to  your 
Excellency  in  Council  praying  that  an  Act  entitled  an  "  Act  to  further  amend  chapter 
52  of  49  Victoria,  beiag  the  Municipal  Act  of  1886  and  amendments  (Manitoba)  "  might 
be  disallowed. 
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And  whereas  your  petitioners  learned  with  satisfaction  that  your  Excellency  ( in 
Council)  had  disallowed  the  said  Act. 

And  whereas  the  legislature  of  the  province  of  Manitoba  at  their  lj|,st  session, 
passed  two  Acts,  one  entitled  "  An  Act  respecting  sales  of  land  for  taxes,"  the  other 
"  An  Act  affecting  arrears  of  taxes  in  the  city  of  Winnipeg  "  and  that  his  Honour  the 
Lieutenant-Governor  of  Manitoba  on  the  30th  day  of  March  last,  referred  the  same  for 
the  consideration  of  your  Excellency  in  Council. 

And,  whereas,  the  assenting  to  the  two  Acts  referred  to,  would  create  the  cause 
of  complaint  and  injustice  to  which  your  petitioners  in  their  previous  petition  referred 
and  desired,  should  be  prevented. 

And,  whereas,  the  system  of  tax  legislation  in  Manitoba  generally,  and  the  manner 
of  the  collection  of  taxes,  and  the  arbitrary  sales  of  land  for  arrears  of  the  same,  have 
been  fraught  with,  in  numerous  cases,  gross  injustice  and  hardships  (many  individual 
cases  being  under  the  knowledge  of  your  petitioners)  and  have  been  inimical  to  the 
interests  of  the  province,  depriving  persons  unjustly  of  their  lands,  and  reducing  the 
fair  value  of  prv^perty,  and  encouraging  the  unscrupulous  land  speculator  in  his  greed  to 
acquire  lands  at  a  nominal  price,  and  accomplished  by  means  which  could  not  be  allowed 
in  England  or  in  other  portions  of  the  Empire. 

Your  petitioners,  therefore,  humbly  pray  : 

That  notwithstanding  the  inconvenience  and  alleged  confusion  which  may  be 
caused  to  the  municipal  officers  of  the  city  of  Winnipeg,  and  in  the  rural  municipalities 
in  Manitoba,  and  in  view  of  the  injustice  which  has  already  been  perpetrated  in  the 
name  of  the  law,  your  Excellency  (in  council)  will  he  pleased  to  direct  the  Lieutenantr 
Governor  of  Manitoba  to  refuse  his  assent  to  the  two  bills  of  the  provincial  legislature 
above  referred  to,  or  to  give  such  other  directions,  as  may  seem  best  to  your  wisdom,  to 
prevent  the  said  bills  from  becoming  law. 

And  your  petitioners  will  ever  pray. 

Signed  on  behalf  of  Pioneer  Assembly,  Knights  of  Labour  in  Winnipeg,  Manitoba, 
and  whose  seal  is  hereto  affixed,  this  3rd  day  of  May,  in  the  year  of  our  Lord  1890. 

FRED  J.  NIXON, 

Act.  Bee.  Sec.  W.  ALBUTT, 

Master  Workman. 


His  Honour  the  Lieut  enant-dovernor  of  Manitoba  to  the  Hon.  the  Secretary  of  State. 

GovBU\xMENT  House,  Winnipeg,  31st  March,  1890. 

Siu — I  have  the  honour  to  transmit,  herewith,  copies  of  certain  representations 
mad(!  to  me  by  Honourable  Janu'S  E.  P.  Prendeigast,  ]\l.P.P.,  for  Woodlands,  on  behalf 
of  the  pn'sent  M.P.P's.  for  Carillon,  Cartier,  La\'t'ian(liye,  Morris,  St.  Boniface  and 
himself,  regarding  certains  bills  ;   viz.  : — • 

"  An  Act  to  jtrovidc  that  the  English  language  shall  be  the  official  language  of  the 
province  of  Manitdba." 

"An  Act  rosjiccting  Pul:)lic  Schools,"  and 

"An  Act  respecting  th(>  Oepartment  of  Mucation,"  passed  during  the  third  session 
of  the  seventh  pro\  incial  legislature,  to  which  assent  was  given  this  day  by  me. 


I  have. 


JOHN  SCIirLTZ, 

Li>'nt<uaiit-LjOvernor. 
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Mr.  J.  E.  P.  Prendergast,  M.P.P.,  to  His  Honour  the  Lieutenant-Governor. 

Winnipeg,  27th  March,  1890. 

Sir, — On  behalf  of  the  honourable  members  for  Carillon,  Cartier,  La  Verandrye, 
Morris  and  St.  Boniface,  and  of  myself,  I  beg  leave  to  respectfully  represent  to  your 
Honour  that  the  legislative  assembly  at  this  present  session,  being  the  third  session  of 
the  seventh  legislature,  has  passed  a  bill  intituled,  "An  Act  to  provide  that  the  English 
language  shall  be  the  official  language  of  the  province  of  Manitoba,"  and  to  most  humbly 
submit  that  the  said  bill  is  ultra  vires,  for  reasons  more  fully  set  forth  in  the  memo- 
randum hereto  annexed. 

I  have,  ttc, 

JAMES  E.  P.  PRENDERGAST, 

Member  for  Woodlands. 


Memorandum  respecting  a  Bill  intitided '■^  An  Art  to  proride  that  the  English   langxiage 
shall  he  tlie  Official  language  of  the  Province  of  Manitoba.^' 

It  is  submitted  that  section  133  of  "The  British  North  America  Act,  1867,"  which 
applies  to  the  parliament  of  Canada  and  the  legislature  of  Quebec,  is  similar  to,  and 
drafted  in  the  same  viovda,  mutatis  mutandis,  us  clause  23  of  "  The  Manitoba  Act," 
applying  to  the  legislature  of  INlanitoba,  and  that  any  interpretation  attaching  to  the 
former  should  also  attach  to  the  latter.  '" 

THE    BRITISH    NORTH    AMERICA    ACT,    1867. 

Sectitjn  133  of  the  above  Act  reads  as  follows : — 

"  Either  the  English  or  the  French  language  may  be  used  by  any  person  in  the 
debates  of  the  House  of  Parliament  of  Canada,  and  of  the  house  of  the  legislature  of 
Quebec  ;  and  l)oth  these  languages  shall  l)e  used  in  the  respective  records  or  journals  of 
those  houses,  and  either  of  those  languages  may  be  used  by  any  person  in  any  pleading 
or  process.  The  Acts  of  the  parliament  of  Canada  and  of  the  legislature  of  Quebec 
shall  be  printed  and  puV^lished  in  both  languages."' 

The  spirit  which  has  presided  to  the  enacting  of  the  above  clause  is  fully  "illustrated 
by  the  reports  of  the  debate  on  confederation. 

Hon.  ]Mr.  Evantured  (page  913)  says: — 

"I  wish  to  put  a  question  to  the  governir.ent.  I  acknowledge  that  if  Icon- 
fined  myself  tu  consulting  my  own  ideas,  I  should  not  put  this  question  ;  but  I  do  so 
in  order  to  meet  the  wishes  of  several  of  my  friends,  both  within  this  house  and 
beyond  its  precincts.  Those  friends  have  expressed  alarm  in  relation  to  one  of  Iho 
clauses  of  the  resolutions,  and  have  requested  me  to  ask  an  explanation  from  the  honour- 
able Attorney  (General  for  U|'i)er  Canada  as  to  the  interpretation  of  that  clause.  I 
have,  therefore,  to  ask  him  whether  Article  46  of  the  resolutions,  which  states  that  both 
the  English  and  French  languages  may  be  employed  in  the  general  pai'liament  and  its 
proceedings,  and  in  the  local  legislature  of  Lower  Canada,  is  to  be  interpreted  as 
placing  the  use  of  the  two  languages  on  an  equal  footing  in  the  Federal  parliament.  In 
stating  the  apprehensions  entertained  by  certain  persons  on  this  sul>ject,  I  hope  the 
government  will  not  impute  to  me  any  hostile  intention,  and  will  perceive  that  the 
course  I  adopt  is  in  their  interest,  as  it  will  give  them  an  opportunity  of  dissipating  the 
apprehensions  in  quest'on.     (Hear,  hear)." 

Hon.  Attorney  General  Macdonald  answers  as  follows  : — 

"  I  have  very  great  pleasure  in  answering  the  question  put  to  me  l)y  my  hon.  friend 
for  the  county  of  Quebec.  I  may  state  that  the  meaning  of  one  of  the  resolutions 
58. L 


920  MANITOBA    LEGISLATION 


adopted  by  the  conference  is  this  :  that  the  rights  of  the  French  Canadian  members,  as 
to  the  status  of  their  language  in  the  Federal  legislature,  should  be  precisely  the  same 
a-;  they  now  are  in  the  provincial  legislature  of  Canada  in  every  possible  respect.  I 
have  still  further  pleasure  in  stating  that  the  moment  this  was  mentioned  in  cofnference 
the  members  of  the  deputation  from  the  lower  provinces  unanimously  stated  that  it 
was  right  and  just. ;  and  without  one  dissentient  voice,  gave  their  adhesion  to  the  rea- 
sonableness of  the  proposition  that  the  status  of  the  French  language  as  regards  the  pro- 
cedure in  parliament,  the  printing  of  measures,  and  everything  of  that  kind,  should  pre- 
cisely be  the  same  as  it  is  in  this  legislature." 

It  is  admitted  tiiat  the  only  thing  promised  after  all  in  the  above  by  the  Hon.  the 
Attorney  General  for  Upper  Canada  is  that  the  French  language  would  be  placed  in 
the  Federal  parliament  on  the  same  footing  it  occupied  then — that  is,  under  the  "  Union 
Act." 

It  must  be  equally  admitted  that  under  the  "  Union  Act,"  as  originally  drafted, 
the  English  language  alone  could  be  used  in  parliament;  and  that  whilst,  by  11  and 
12  Vic.  (Imperial),  the  two  languages  were  subsequently  put  on  a  par,  yet  there  was 
nothing  in  this  amending  Act  making  its  object  indefeasible — that  is  to  s>iy,  that  the 
use  of  the  French  language,  although  introduced,  was  yet  left,  as  to  its  own  continuance, 
to  the  will  of  the  majority. 

Having  those  facts  in  mind,  the  above  declarations  of  the  Attorney  General  for 
Upper  Canada  were  not  considered  sufficient,  and  at  the  next  page  of  the  Debates  Hon. 
(now  Sir)  A.  A.  Dorion  is  reported  as  saying  : — 

"  If  to-morrow  the  legislature  chooses  to  vote  that  no  other  but  the  English  lan- 
guage should  be  used  in  our  proceedings,  it  might  do  so,  and  thereby  forbid  the  use  of 
the  French  language.  There  is,  therefore,  no  guarantee  for  the  continuance  of  the  use 
of  the  language  of  the  majority  of  the  people  of  Lower  Canada  but  the  will  and  forbear- 
ance of  the  majority  of  parliament." 

To  which  the  Hon.  Mr.  Macdonald  replies  : — 

"  I  desire  to  say  that  I  agree  with  my  honourable  friend  that,  as  it  stands  just 
now,  the  majority  governs ;  but  in  order  to  cure  this,  it  was  agreed  at  the  conference 
to  embody  the  provision  in  the  Imperial  Act.  This  is  proposed  by  the  Canadian  gov- 
ernment for  fear  an  accident  might  arise  subsequently,  and  it  was  assented  to  by  the 
deputation  for  each  province  that  the  use  of  French  lan'^uage  should  form  one  of  the 
principles  upon  which  the  confederation  would  be  established,  and  that  its  use,  as  at 
present  should  be  guaranteed  by  the  Imperial  Act." 

To  the  above  declarations  affecting  more  the  Federal  parliament,  Hon.  Attorney 
General  Cartier  afJds  further  declarations  affecting  the  province  of  Quebec.  At  the 
same  page  of  the  D''batex,  he  is  reported  as  saying  : — 

"  I  will  add  that  it  was  also  nece-sary  to  protect  the  English  minority  in  Lower 
Canada  with  respect  to  the  use  of  their  language.  The  members  of  the  conference  were 
des  rous  that  it  should  not  be  in  the  power  of  the  majority  to  decree  the  abolition  of  the 
English  language  in  the  local  legislature  of  Lower  Canada,  any  more  than  it  will  be 
in  the  power  of  the  JM'deral  legislature  to  do  so  with  respect  to  the  use  of  the  French 
language.'' 

It  is  submitted  that  the  following  conclusions  may  be  legitimately  drawn  from  the 
above  : — 

1.  That  the  otHcial  use  of  tlu'ii- language  was  solemnly  guaranteed  to  the  English- 
speaking  minority  of  the  pruvincr  of  (^)uel)ec  in  the  local  legislature. 

2.  That  this  guarantee  was  an  indefeasible  one,  or  in  the  woi-ds  of  Hon.  Mr.  Cartier, 
"that  it  would  not  he  in  the  power-  of  the  majority  to  deeree  tlie  abolition  of  the  English 
language. 

3.  That  this  privilege  of  the  minority  should  not  be  interpreted  in  itsnairowest 
sense,  but  (in  the  woids  of  Mi-.  I']\  ant  tirel)  as  placing  the  use  of  the  two  languages  on 
an  "e<|ual  footing/' or  again  (id  the  woi'ds  of  Hon.  iNIr.  Macdonald)  "as  applying  to 
the  procedure  in    parlianu-nt,  the  juinting  of  measures,  and  everything  of  that  kind."' 

That  all  the  phrases  in  the  said  section  of  the  British  North  America  Act,  1867, 
having,  as  joint  subjects   tlu'    l-'eleiul    pailiainen     and    the    legislature  of  Quebec,    all 
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the  declarations  quoted  as  to  the  former  must  necessarily  apply  to  the  latter,  and   vice 
versd. 

AMENDMENTS    TO    PROVINCIAL    CONSTITUTIONS. 

In  case  it  should  be  contended  that  the  legislature  of  Quebec  has  power  to  decree 
the  abolition  of  the  official  use  of  the  English  language,  by  virtue  of  sub-clause  1  of 
clause  92  of  the  British  North  America  Act,  1867,  it  is  respecfully  submitted  that  the 
words  "  the  constitution  of  the  province,"  used  in  the  said  sub-clause,  apply  only  to 
such  matters  as  are  mentioned  and  provided  for  in  division  five  (V)  of  the  said  Act, 
head  "  V.  Provincial  Constitutions  ;  "  and  that  the  dual  language  claim,  being  not  con- 
tained in  the  said  division,  it  is  beyond  the  power  of  the  legislature  of  Quebec  to  amend  it. 

THE   MANITOBA    ACT. 

It  is  respectfully  submitted  that  inasmuch  as  clause  23  of  the  Manitoba  Act 
is  an  absolute  reproduction  {mutatis  mutandis)  of  clause  133  of  the  British  North 
America  Act,  1867,  the  standing  of  the  French  language  in  Manitoba  is  the  same  as 
that  of  the  English  language  in  Quebec,  and  that  all  privileges  and  disabilities  in  con- 
nection with  the  latter,  are  privileges  and  disabilities  in  connection  with  the  former. 

THE    BRITISH    NORTH    AMERICA    ACT,     1871. 

It  is  further  respectfully  submitted  that  even  had  the  legislature  of  Quebec,  power 
to  repeal  the  dual  language  clause  of  the  British  North  America  Act,  1867,  the  legis- 
lature of  Manitoba  is  stopped  from  altering  the  provisions  of  the  jNIanitoba  Act,  by  34 
of  35  Vic,  cap.  28  (Imperial),  also  known  as  "  The  British  North  America  Act,  1871," 
section  6  of  which  reads  as  follows  : — 

"  Except  as  provided  by  the  third  section  of  this  Act,  it  shall  not  be  competent  for 
the  Parliament  of  Canada  to  alter  the  provisions  of  the  last  mentioned  Act,  '  The 
Manitoba  Act,'  subject  always  to  the  right  of  the  legislature  of  the  province  of  Manitoba 
to  alter  from  time  to  time  the  provisions  of  any  law  respecting  the  qualification  of 
electors  and  members  of  the  legislative  assembly,  and  to  make  laws  respecting  elections 
in  said  province." 

A    PRECEDENT. 

It  is  further  r<  spectfully  submitted  that  in  1879  Hon.  (now  judge)  Walker,  then 
Attorney  General  of  Manitoba,  introduced  in  this  legislature  a  bill  to  abolish  the 
printing  in  French  of  all  public  documents  except  the  statutes.  The  journals  of  that 
year  show  that  the  said  bill  was  read  a  first,  second  and  third  time,  but  the  schedule 
of  Acts  assented  to  at  the  close  of  the  session  show  that  said  bill  is  not  therein  included, 
and  that  it  was  not  sanctioned. 
Huixibly  submitted. 

JAMES  E.  P.  PRENDERGAST, 

M.  P.  P.  for  Woodlavds. 


Petition  from  the  French  Canadian  Convention,  Manitoba,  to  His  Excellenctj  the 

Governor  General. 

To  His  E.rcelh'vcy  the  Governor  General  ef  Canada  in  Council  : 

The  petition  of  Her  (Jracious  Majesty's  subjects  of  French  origin  in  the  province 
of  Manitoba,  humbly  showeth. 

That  the  se\enth  legislature  of  the  province  of  INIanitoba  in  its  third  session  assem- 
bled, has  passed  (among  others)  an  Act  Vjeing  fifty-three  Victoria,  chapter  fourteen,  in- 
tituled "  An  Act  to  provide  that  the  English  language  shall  be  the  otHcial  language  of 
the  province  of  Manitoba  ;" 
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That  the  said  Act, — by  providing  in  the  first  section  that  "  any  statute  or  law  to 
the  contrary  notwithstanding,  the  English  language  only  shall  be  used  in  the  records 
and  journals  of  the  house  of  assembly  for  the  province  of  Manitoba,  and  in  aity  plead- 
ings cr  process  in,  or  issuing  from,  any  court  in  the  province  of  Manitoba,"  and  that  "  the 
Acts  of  the  legislature  of  tiie  province  of  Manitoba  need  only  be  printed  and  published 
in  the  English  language," — virtually  provides  for  the  abolition  of  the  French  language 
as  an  official  language  in  the  said  legislature  and  in  the  said  courts  ; 

That  the  said  Act  is  most  vexatious  to  Her  Majesty's  subjects  of  French  origin 
settled  in  Manitoba,  inasmuch  as  its  object  is  to  deprive  them  of  rights  and  privileges 
which  they  have  uninterruptedly  enjoyed  and  exercised,  ever  since  the  entry  of  the 
country  into  the  union. 

That  the  said  Act  constitutes  a  gross  violation  of  the  solemn  pledges  which  were 
given  to  the  French  speaking  population  of  Assiniboia  at  the  time  of  its  entry  into  con- 
federation, and  as  such  is  contrary  to  the  policy  of  your  Excellency's  government ;  and 

That  the  said  Act — as  is  more  fully  set  forth  in  the  memorandum  hereto  annexed, 
is  a  flagrant  violation  of  "The  British  North  America  Act,  1867,'  of  "The  Manitoba 
Act"  and  of  "  The  British  North  America  Act,  1871,"  and  is,  as  such,  ultra  vires  of  the 
legislature  of  Manitoba. 

Your  petitioners  therefore  pray — ■ 

That  your  Excellency  in  Council  may  be  pleased  to  disallovv  the  said  Act,  and  to 
take  such  further  action  and  grant  such  other  relief  as  to  your  Excellency  in  Council 
may  seem  meet  and  just.     And  your  petitioners  will  ever  pray. 

The  French  Canadian  Convention  of  Manitoba,  1890,  by 

M.  A.  GIRARD,  Sr.,  Chairnian. 

GEO.  E.  FORTIN,  Secretary/. 
/■ 

Memorandum. 

The  retition  to  his  Excellency  in  Council,  in  connection  with  the  passing  of  53 
Victoria,  chapter  14  (Manitoba),  is  based  upon  section  2-3  of  3.3  Victoria,  chapter  3 
(Canada),  better  known  as  "The   Manitoba  Act,"  which  section  23  reads  as  follows: — 

23.  "  Either  the  English  or  the  French  language  may  be  used  by  any  person  in 
the  debates  of  the  houses  of  the  legislature,  and  both  these  languages  shall  be  used  in 
the  respective  records  and  journals  of  those  houses  ;  and  either  of  those  languages  may 
be  used  hy  any  person,  in  any  pleading  or  process,  in  or  issuing  from  any  court  of  Canada, 
established  under  the  British  North  America  Act,  1807,  or  in  or  from  all  or  any  of  the 
courts  of  the  province  ;  the  Acts  of  the  legislature  shall  be  printed  and  published  in 
both  those  languages." 

But  whereas  tlu;  Manitoba  Act  has  been  passed  for  the  purpose  of  continuing  the 
British  North  America  Act  of  181)7  ;  and  whereas  certain  portions  of  the  former  can 
only  be  properly  interpreted  uii(l(>r  the  light  of  a  coinpaiison,  with  corresponding  portions 
of  the  latter  ;  and  whereas  the  15ritish  North  AmcM-ica  Act,  18G7,  contains  a  section 
practically  identical  with  said  section  23  of  the  JNIanitoba  Act;  and  whereas  the  laying 
down  of  th(^  general  ]>iiii(i|>les  uiinii  which  confederation  now  rests  was  naturally  attended 
with  more  an.xiety,  and  elieited  a  more  com})lete  and  more  solemn  exjiression  of  the 
intention  of  parliament,  tliaii  the  j)assing  of  subsequent  Acts  admitting  new  provinces 
in  the  union — it  is  tlioui^'ht  piopei'  for  these  reasons  to  first  ascertain  the  exact  bearing 
of  the  P.ritish  North  Anierica  Act.  1S()7,  upon  the  question  of  dual  languages. 

.Section   133  of  ilu-  i'.iitisli  North  America  Act,  18()7,  is  in  the  following  terms: — 

133.  "Either  the  llnu'lisli  or  the  French  language  may  i)e  used  by  any  person  in 
the  debates  of  the  Houses  of  rarliainent  of  Canada  and  i^f  the  legislature  of  Quebec; 
and  both  those  languages  shall  lie  ii^ed  in  the  respective  records  or  journals  of  those 
houses;  and  either  of  those  langiia;:('s  may  he  us(  d  by  any  per.son  in  any  pleading  or 
process  in,  or  issuing  from,  any  court  of  Canada  established  under  this  Act,  and  in  or 
from  all  or  any  of  the  courts  of  (,|uel)ec. 
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"  The  Acts  of  the  parliament  of  Canada  and  of  the  legislature  of  Quebec  shall  be 
printed  and  published  in  both  languages." 

That  the  sense  which  naturally  attaches  to  the  above  clause  and  in  which  it  has 
hitherto  always  been  interpreted,  answers  strictly  to  the  interpretation  which  presided  to 
the  enactint^  thereof  is  fully  shown  by  the  Debates  on  Confederation. 

The  first  declaration  on  the  subject  see.ns  to  have  been  provoked  by  Hon.  Mr. 
Evanturel,  who  (page  944  Debates  on  Confederation)  said  : 

"  I  wish  to  put  a  question  to  the  government.  I  acknowledge  that  if  I  confined 
myself  to  consulting  my  own  ideas,  I  should  not  put  this  question  ;  but  I  do  so  in  order 
to  meet  the  wishes  of  several  of  my  friends  both  within  this  house  and  beyond  its 
precincts.  Those  friends  have  expressed  alarm  in  relation  to  one  of  the  clauses  of  the 
resolutions,  and  have  requested  me  to  ask  an  explanation  from  the  Hon.  Attorney 
General  for  Upper  Canada  as  to  the  interpretation  of  that  clause.  I  have  therefore  to 
ask  him  whether  article  46  of  the  resolutions,  which  states  that  both  the  English  and 
French  languages  may  be  employed  in  the  general  parliament  and  its  proceedings  and 
in  the  local  legislature  of  Lower  Canada,  is  to  be  interpreted  as  placiny  the  use  of  the  two 
languages  on  an  equal  footing  in  the  Federal  parliament.  In  stating  the  apprehensions 
entertained  by  certain  persons  on  this  subject — and  I  consider  that  it  is  a  mark  of 
patriotism  on  their  part  and  that  their  apprehensions  miy  be  legitimate — 1  hope  the 
government  will  not  impute  to  me  any  hostile  intention,  and  will  perceive  that  the 
course  I  adopt  is  in  their  interest  as  it  will  give  them  an  ojiportunity  of  dissipati)ig  the 
apj)rehensio7i  in  question. 

To  this,  Hon.  Attorney  General  (now  Sir)  John  A.  Macdonald,  answers  as 
follows  : — 

"  1  have  very  great  plea'^ure  in  answering  the  question  put  to  me  by  my  hon. 
friend  for  the  county  of  Quebec.  I  may  state  that  the  meaning  of  one  of  the  resolu- 
tions adopted  by  the  conference  is  this  :  that  the  rights  of  the  French  Canadian 
members  as  to  the  status  of  their  language  in  the  Federal  legislature  should  be 
'  precisely  the  same  as  they  now  are  in  the  provincial  legislature  of  Canada,  in  every 
possible  respect.'  I  have  still  further  pleasure  in  stating  that  the  moment  this  was 
mentioned  in  conference,  the  members  of  the  deputation  from  the  lower  provinces 
unanimously  stated  that  it  was  right  and  just,  and  without  one  dissentient  voice  gave 
their  adhesion  to  the  reasonableness  of  the  proposition  that  the  status  of  the  French 
language  as  regai'ds  '  the  procedure  in  jnirliainent,  the  printing  of  measures  and  every- 
thing of  that  kind  '  should  be  precisely  the  same  as  it  is  in  this  legislature." 

But,  however  strong  these  declarations  may  appear,  they  do  not  imply  any 
guarantee  as  to  the  future.  True,  the  L^nion  Act  which  provided  at  first  that  the 
English  language  should  be  the  sole  ofiicial  language  was  amended  by  11  and  12 
Victoria  (Imp.)  declaring  that  French  also  should  be  an  official  language;  but  there 
was  nothing  in  this  amendment  to  make  its  object  indefeasible,  and  the  use  of  the 
French  language,  although  introduced,  was  yet  as  to  its  continuancy,  left  to  the  will 
of  the  majority." 

It  was  in  this  sense  that  the  Hon.  (now  Sir)  A.  A.  Dorion  made  the  following 
objection  : — 

"  If  to-morrow  this  legislature  chooses  to  vote  that  no  other  but  the  English 
language  should  be  used  in  our  proceedings,  it  might  do  so  and  thereby  forbid  the  use 
of  the  French  language.  There  is  therefore  no  guarantee  for  the  continuance  of  the  use 
of  the  language  of  the  majority  of  the  people  of  Lower  Canada  but  the  will  and  for- 
beai'ance  of  the  majority  of  parliament.  And  as  the  number  of  French  nieml)ers  in  the 
general  legislature  under  the  proposed  confederation  will  be  propoi  tionately  much 
smaller  than  it  is  in  the  present  legislature,  this  ought  to  make  hon.  members  consider 
what  little  chance  there  is  for  the  continued  use  of  their  language  in  the  Federal 
legislature.  This  is  the  only  observation  I  have  to  make  on  this  subject,  and  it  was 
suggested  to  me  hy  the  answer  of  the  hon.  Attorney  General." 

Hon.  (now  Sir)  John  A.  Macdonald  answered  this  objection  in  the  following  terms  : — 

"  I  desire  to  say  that  I  agree  with  my  honourable  friend  that  as  it  stands  just 
ow,  the  majoi'ity  governs  ;  hut  in  order  to   cure  this,  it  was  agreed   at  the  conference 
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to  embody  the  provision  in  the  Imperial  Act.  This  is  proposed  by  the  Canadian 
government  for  fear  an  accident  might  arise  subsequently ;  and  it  was  assented 
to  by  the  deputation  for  each  province  that  the  use  of  the  French  language  should 
form  ^  one  of  the  2}rinciples  tipon  which  the  confederation  would  be  established,'  and 
that  its  use  as  at  present  should  be  guaranteed  by  the  Imperial  Act." 

The  above  having  more  special  reference  to  the  status  of  the  two  languages  in  the 
Federal  parliament,  Hon.  Attorney  General  (subsequently  Sir)  George  Etienne  Cartier, 
then  made  definite  the  interpretation  of  the  same  clause  as  to  the  use  of  the  minority's 
language  in  the  future  legislature  of  Quebec,  in  these  words  : — 

"I  will  add,  that  it  was  also  necessary  to  protect  the  English  minority  in  Lower 
Canada  with  respect  to  the  use  of  their  language,  because  in  the  local  parliament  of 
Lower  Canada,  the  majoiity  will  be  composed  of  French  Canadians.  The  members  of 
the  conference  were  desirous  that  it  should  not  be  in  the  power  of  that  majority  to 
decree  the  abolition  of  the  English  language  in  the  local  legislature  of  Lower  Canada, 
'  any  more  than  it  will  be  in  the  power  of  the  Federal  legislature  to  do  so  with  respect 
to  the  use  of  the  French  language.'  I  will  also  add  that  the  use  of  both  languages  will 
be  secured  in  the  Imperial  Act  to  be  founded  on  the  resolutions." 

Three  conclusions  must  necessary  follow  the  above  premises : — 

1.  That  the  English  language  and  the  French  language  were  both  declared  official 
languages  for  and  in  the  legislature  and  the  courts  of  the  province  of  Quebec,  as  well  as 
in  and  for  the  parliament  of  Canada. 

2.  That  the  abolition  of  either  of  these  languages  as  official  languages,  is  not  within 
the  powers  of  the  legislature  of  Quebec  ;  or,  in  the  words  of  Sir  George  E.  Cartier,  that 
"  it  would  not  be  in  the  power  of  the  majority  to  decree  the  abolition  of  the  English 
language." 

3.  That  this  privilege  of  the  minority  should  not  receive  a  narrow  interpretation  ; 
but  rather,  as  Mr.  Evanturel  says  "  as  placing  '  he  use  of  the  two  languages  on  an  equal 
footing  ;  "  or,  in  the  words  of  Sir  John  A.  Macdonald,  as  applying  "  to  the  procedure  in 
parliament,  the  printing  of  measures  and  everything  of  that  kind." 

Section  1.33  of  the  British  North  America  Act,  1867,  and  section  23  of  the  Mani- 
toba Act  being  practically  identical,  the  above  three  conclusions  are  also  invoked  in  the 
present  case,  ujDon  the  ground  that  the  same  intei'pretation  should  attach  to  similar 
enactments. 

It  may,  however,  be  contended  that  mere  declarations  of  the  intention  of  the  legis- 
lature, as  the  above,  cannot  stand  in  the  face  of  positive  enactments  to  the  effect 
contrary  ;  and  upon  that  ground,  section  92  of  the  Briti.sh  North  America  Act,  1867, 
has  been  invoked  as  empowering  provincial  legislatures  generally  to  amend  their 
constitution,  and  the  legislature  of  Quebec  particularly  to  abolish  either  of  its  official 
languages. 

True,  section  92  of  the  British  North  America  Act  empowers  provincial  legislatures 
to  amend  "  the  constitution  of  the  province." 

But  these  last  words  should  be  taken  as  a  clear  reference  to  the  heading,  and  the 
whole  of  the  fifth  division  of  the  Act,  being  "  V.  Provincial  Constitution"  upon  the 
grounds  of  tliut  sound  rule  of  interpretation,  that  all  matters  contained  in  a  chapter  or 
division  are  propc^'rly  and  sullicicntly  leferred  to,  by  quoting  the  heading  or  title  of  such 
divi-  ion  or  chapter. 

Tliis  seems  to  be  supported  by  the  fact:  That  in  all  this  division  "V"  of  the 
British  North  America  Act,  1S()7,  not  a  single  matter  nor  a  single  clause  is  to  be  found 
which  it  is  not  clearly  in  the  ])ower  of  provincial  legislatures  to  amend  (unless,  of 
course,  therein  expressly  n^seived),-  -whilst,  on  the  other  hand,  leaving  out  this  division 
"  V,"  not  one  singli;  clause  is  to  l)e  found  in  the  Act,  which  provincial  legislatures  can 
claim  power  to  amend  (unless  of  course  that  power  be  therein  expressly  conferred). 

It  is  then  submitted  as  a  general  conclusion  : — 

1.  That  under  the  ISritisli  Xortli  America  Act,  1867,  pro^incial  legislatures  are 
empowered  to  amend  only  those  clauses  which  are  enumerated  in,  and  form  part  of 
division   "  V  "  of  the  Act  ; 
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2.  That  as  clause  133  (the  dual  language  clause)  is  not  contained  in  and  does  not 
form  part  of  said  division  "  V,"  it  is  not  within  the  powers  of  the  legislature  of  Quebec 
to  repeal  nor  amend  the  same.     (D«  arris,  Maxwell,  Hardcastle,  Headings,  &c.) 

It  is  moreover  submitted  as  applying  specially  to  the  present  case. 

1.  That  section  92  of  the  British  North  America  Act,  1867,  whilst  applying  to 
the  provincial  legislature  of  Manitoba,  only  does  so  in  the  restricted  sense  herein  above 
specified ; 

2.  That  section  23  of  the  Manitoba  Act  should  be  read  as  if  it  were  inserted  in 
the  British  North  America  Act,  1867,  in  the  place  of,  or  .alongside  with,  section  133  of 
the  said  Act,  and  subject  to  the  same  reservations. 

It  is  moreover  submitted  that  the  repealing  powers  of  the  legislature  of  Manitoba 
in  connection  with  official  languages,  are  restricted,  not  only  by  the  British  North 
America  Act,  1867,  as  herein  above  stated,  but  also  by  34-35  Victo:ia,  chapter  28 
(Imp.),  better  known  as  "The  British  North  America  Act,  1871,"  section  6  of  which  is 
in  the  following  terms  : — 

"  Except  as  provided  by  the  third  section  of  this  Act,  it  shall  not  be  competent  for 
the  parliament  of  Canada  to  alter  the  provisions  of  the  last  mentioned  Act  (the  Manitoba 
Act) ;  subject  always  to  the  right  of  tlie  legislature  of  the  province  of  Manitoba  to  alter 
from  time  to  time  the  provisions  of  any  law  respecting  "  the  qualification  of  electors  and 
members  of  the  legislative  assembly,  and  to  make  laws  respecting  elections  in  the  said 
province." 

These  last  words  seem  to  indicate   to  what  extent  the  legislature  of  Manitoba  has 


power  to  amend  the  Manitoba  Act. 


Petition  from  Members  representing  the   French  poptilation   in   Legislature  of  Manitoba 
to  Uis  Excellency  the  Governor  (leneral. 

To  His  Excellency  the  Right  Honourable   Sir   Frederick  Arthur   Stanley,  Baron  Stanley 
of  Preston,  Governor  General  and  Vice- A  dmiral  of  Canada  : 

May  it  Please  Your  Excellency. 

The  petition  of  the  members  representing  the  French  population  in  the  legislature 
of  Manitoba,  humbly  showeth  : 

1.  Whereas  the  23rd  section  of  the  Manitoba  Act  (1870),  enacts  as  follows  : — "23. 
Either  the  Engl'sh  or  the  French  languaire  may  be  used  by  any  person  in  the  deljates 
of  the  house  of  the  legislature,  and  both  thos*  languages  shall  be  used  in  the  respective 
records  and  journals  of  those  houses  ;  and  either  of  those  languages  may  be  used  by 
any  ))ei-son,  or  in  any  pleading  or  process,  in  or  issuing  from  any  court  of  Canada, 
established  under  the  British  North  America  Act,  1867,  or  in  or  from  all  or  any  of  the 
courts  of  the  province.  The  Acts  of  the  legislature  shall  be  printed  in  both  those 
languages." 

2.  Whereas  the  French  population  of  ^lanitoba  has  enjoyed  the  free  exercise  of  the 
rights  and  privileges  aforesaid  for  tlie  space  of  eighteen  years,  until  the  year  eii;hteen 
hundred  and  ninety,  without  hindrance  from  the  various  administrations  which  have 
governed  the  province  during  that  period  ;  and 

Whereas  the  Act,  chapter  11,  of  the  legislature  of  Manitoba,  passed  in  the  HSrd 
year  of  Her  Majesty's  reign,  and  sanctioned  by  the  Lieutenant-Governor  on  the  31st 
March,  1890,  enacts  the  abolition  of  the  official  use  of  the  French  language  in  the 
debates  of  the  legislative  assembly  and  in  the  courts  of  justice  ;  and 

Whereas  in  persuance  of  the  said  chapter  14,  neither  the  records  nur  the  journals 
of  the  legislature,  nor  even  the  statutes  of  the  said  year  1890,  have  been  ])rinted  in 
French,  to  the  deti'iment  of  our  follow  nationalists  and  to  the  ])rejudice  of  their  con- 
stitutional rights  solemnly  guaranteed  both  by  the  parliament  of  the  Dominion  and  l)y 
the  Imperial  parliament  itself ; 
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"Wherefore,  your  petitioners  pray  your  Excellency  to  graciously  use  your  Excel- 
lency's Vice-Regal  prerogative,  and  disallow  the  Act,  chapter  14,  of  the  said  statutes  of 
Manitoba. 

And  your  petitioners  will  ever  pray, 

THOMAS  GELLEY,  A.  F.  MARTIN, 

M.RP.  for  Cartier.  M.P.P.  for  Morris. 

WM.  LAGIMODIERE,  ROGER  MARION, 

M.P.P.  for  La  Yerandrye.  M.P.P.  for  St.  Boniface. 

MARTIN  JEROME, 

xM.P.P.  for  Carillon. 


Petition  from  Cardinal  ArchbisJio]?  of  Quebec,  and  of  Archbishops  and  Bishops  of  Raman 

Catholic  Church  in  Canada. 

To  His  Excellency  the  Governor  General  in  Council : — The  Petition  of  the  Cardinal 
Archbishop  of  Quebec,  and  the  Archbishops  and  Bishops  of  the  Roman  Catholic 
Church  of  the  Dominion  oj  Canada,  subjects  of  Her  Gracious  Majesty  the  Queen  ; 
Respectfdly  shoiveth : 

That,  in  the  third  session  of  the  seventh  parliament  of  the  province  of  Manitoba,. 
a  statute  was  enacted,  intituled  "  An  Act  respecting  the  Department  of  Education," 
and  another,  intituled  "The  Public  Schools  Act,"  which  said  enactments  deprived  the 
Roman  Catholic  minority  of  the  said  province  of  the  rights  and  advantages  which  they 
formerly  enjoyed  in  the  matter  of  education  ; 

That,  in  the  same  session  of  the  same  parliament,  another  statute  was  enacted^ 
being  the  Act  53  Yictoria,  chapter  14,  for  the  purpose  of  abolishing  the  official  use 
of  the  French  language  in  the  parliament  and  the  courts  of  justice  of  the  said  pro- 
vince. 

That  these  enactments  are  opposed  to  the  interests  of  a  considerable  portion  of  the 
loyal  subjects  of  Her  Majesty  ; 

That  the  said  enactments  cannot  fail  to  grieve,  and  do  in  fact  grieve,  at  least  one- 
half  of  the  devoted  subjects  of  Her  Majesty  throughout  the  Dominion  of  Canada  ; 

That  these  enactments  are  contrary  to  the  assurance  given  in  the  name  of  Her 
Majesty  to  the  people  of  Manitoba,  at  the  time  of  the  negotiations  which  led  ta  the  entry 
of  that  ])rovince  into  confedration  ; 

That  the  aforementioned  enactments  are  a  flngrant  violation  of  the  British  North 
America  Act,  1867,  of  the  Manitoba  Act,  1870,  and  the  British  North  America  Act, 
1871: 

That  your  petitioners  are  justly  alarmed  at  the  drawbacks  and  even  dangers  which 
may  result  from  lei^islatiou  which  forces  upon  those  who  are  its  victims,  the  sad  convic- 
tion that  there  is  a  vidlation  in  their  case  of  public  good  faitli  ;  and  that  advantage  is 
taken  of  their  numciiral  inferiority  to  violate  the  constitution,  under  the  protection  of 
which  they  thiidv  tliemsclvcjs  fortunate  to  live  ; 

Wiierefore,  youi'  petitioners  pray  your  Excellency  in    Council    to   r*  medy  this  most 
deplorable  legislation  In-  any  means  which  you  may  deem   most  effective  and  most  just. 
Wherefore,  your  petitioners,  as  in  duty  bound,  will  ever  pray,  kc,  kc. 

Rf'port  of  the   Hon.  I  In'   Mi  n'lsfir   if  Jusfire  approved   hy   ///.s'   E.i-cdJency  tlie  Governor 
(I'liiirtil  III  CitiiiiciJ  on  the  ^tli  April,  IS'.II. 

i)i;i'AiiTMi;\T  OF  Justice,   Ottawa,    14th   3Iarch,  1891. 

To  //i'<  E.i-ci'JIiii'-y  tin'  Cnn  nmr  d-io'rdJ  in  Comn-il  : 

The  undersigned  having  eoiisich'red  the  Acts  passed  by  the  legislature  of  the  pro- 
vince of  Manitolja  in  the  session  lieUl  in  the  3-ear  1890,  the  chapters  of  which  are  given 
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in  the  annexed  schedule,  respectfully  recommends   that  they  be  left  to  their  operation, 
and  that  the  Lieutenant-Governor  of  that  province  be  informed  thereof. 

(Received  by  the  Secretary  of  State,  11th  April,  1890). 

(Received  by  the  Secretary  of  State,  chapters  2  and  3,  21st  April,  1890.) 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

SCHEDULE. 

Nos.  1  to  6,  9  to  13,  16  to  19,  21,  22,  24  to  29,  33  to  36,  39  to  48,  50,  52  to  55,  58 
to  63,  65  to  70.      . 


Report  of  the  Hon.  the  Minister  of  Justice,  apjyrovid  hy  His  E.ixellency  the  Governor 
General  iit  Council,  on  the  4th  April,  1S91. 

Department  of  Justice,  Ottawa,  18th  March,  1891. 
To  JJis  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  had  referred  to  him  a  petition  from  the  council  of  the  city  of 
Winnipeg,  asking  that  provision  may  be  made  for  the  coming  into  force  of  two  bills 
passed  by  the  legislative  assembly  of  the  province  of  ^lanitoba  at  its  last  session. 

Cap.  56. — (1)  entitled:   "An  Act  respecting  Sales  of  Land  for  Taxes." 

Cap.  57. — (2)  the  other  :  "  An  Act  aflecting  arrears  of  taxes  in  the  city  of  Winnipeg," 
which  bills  were  reserved  by  his  Honour  the  Lieutenant-Governor,  under  the  provisions 
of  the  British  North  America  Act,  for  the  signification  of  the  pJea-ure  of  your  Excel- 
lency. 

The  undersigned  is  of  opinion  that  these  l)ilis  might  have  been  dealt  with  in  the 
usual  manner  without  having  been  reserved  for  your  Excellency's  assent,  and  subject  to 
disallowance  l>y  your  Excellency,  and  that  it  is  not  expedient  that  any  action  should  be 
taken  by  your  Excellency  in  respect  to  them. 

As  to  the  tirst  mentioned,  at  least,  disallowance  would  have  been  necessary  if  it 
had  been  assented  to,  as  it  is  a  re-enactment  of  provisions  which  had  already  been 
disallowed. 

He  respectfully  recommends  that  the  city  council  of  Winnipeg  be  so  informed. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  (f  Justtca. 


Report  of  the  Hon.  the  Minister  oj  Justice,  approved  hy  His  E.rcelleney  tJte  Governor 
General  in  Coanc'd,  on  the  J/th  day  of  Aprd ,  1<S91. 

Depaktmkn't  of  Justice,  Ottawa,  21st  ^larch  189K 
To  His  Excellency  the  Governor  General  in  Council: — 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  of  the  legislature 
of  the  province  of  Manitoba,  passed  in  the  session  of  1890.  and  recei\ed  by  the  honour- 
able the  Secretary  of  State  on  the  11th  of  April  last,  as  follows  : — 

Cap.   7.  --"  An  Act  respecting  the  cancellation  and  amendment  of  plans." 

Cap.  8. — "  An  Act  to  amend  the  Act  respecting  the  cancellation  and  amendment 
of  plans,  passed  during  the  present  session." 

Cap.    49. — "An  Act  to  provide  special  surveys  in  any  city,  town  or  village." 
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Section  1  of  the  first  of  these  Acts  provides,  in  effect,  that  where  a  plan,  or  sub- 
division of  a  plan,  already  filed,  of  a  town  or-  village  site,  or  any  other  division,  accor- 
ding to  the  original  government  survey,  or  any  portion  of  land,  has  been .  registered 
under  the  provisions  of  any  Act,  and  it  is  the  desire  of  at  least  sixty  per  cent  of  the 
owners  of  the  land  to  annul  such  subdivision,  in  whole  or  in  part,  and  enjoy  such  lands 
as  if  they  had  never  been  subdivided,  any  owner  may  make  application  to  the  county 
court  judge  that  such  plan  may  be  annulled  and  taken  from  the  registry  office,  and 
•varied  or  amended.  The  subsequent  sections  provide  the  machinery  for  giving  effect  to 
the  application. 

Cap.  8  makes  provision  for  the  payment  of  money  into  coxirt  in  certain  cases. 

Cap.  49  provides  for  the  correcting  of  supposed  errors  in  respect  to  existing  surveys 
or  plans  of  sites,  towns  or  villages  in  the  provinces. 

The  undersigned  considers  it  clear  that  the  legislature  of  Manitoba  cannot  legis- 
late in  the  manner  indicated  in  these  Acts,  as  respects  any  tract  of  land  including  lots 
not  yet  patented  by  the  Crown.  The  surveys  in  the  province  of  Manitoba  were 
originally  made  under  the  provisions  of  the  Dominion  Lands  Act,  and  the  plans  and 
subdivisions  referred  to  in  the  Acts  now  under  review,  and  which  may  be  annulled 
thereunder,  were  made  under  the  authority  of  Dominion  legislation.  There  may  be 
cases  of  town  or  village  plots,  or  other  divisions,  in  which  the  Crown  in  the  right  of 
Canada,  has  parted  with  all  its  interest  and,  as,  in  that  case,  such  legislation  would  not 
be  open  to  the  objection  stated,  the  undersigned  does  not  regommend  that  the  power  of 
disallowance  be  exercised,  but  that  they  be  left  to  their  operation. 

He  recommends,  however,  that  a  copy  of  these  observations  be  referred  to  the 
Minister  of  the  Interior,  in  order  that  steps  may,  if  necessary,  be  taken  by  his  depart- 
ment to  prevent  the  Acts  referred  to  being  applied  to  territorial  divisions,  which  include 
unpatented  Crown  Lands. 

Cap.  14. — An  Act  to  provide  that  the  English  language  shall  be  the  official 
language  of  the  province  of  Manitoba." 

This  Act  provides  as  follows  : — 

1.  "Any  statute  or  law  to  the  contrary,  notwithstanding,  the  English  language, 
only  shall  be  used  in  the  records  and  journals  of  the  house  of  assembly  for  the  province 
of  ^lanitoba,  and  in  any  pleadings  or  process  in  or  issuing  from  any  court  in  the  pro- 
vince of  Manitoba.  The  Acts  of  the  legislature  of  the  province  of  Manitoba  need  only 
bo  printed  and  puljlished  in  the  English  language. ' 

2.  "  This  Act  shall  only  apply  so  far  as  this  legislature  has  jurisdiction  so  to 
en<act,  and  shall  come  into  force  on  the  day  it  is  .assented  to." 

The  province  of  ^Manitoba  received  its  constitution  in  the  provisions  of  chapter  3, 
of  33  Vic,  (commonly  called  •'  The  Manitoba  Act,")  subsequently  confirmed  by  an  Act 
of  the  Imperial  parliament.      Section  23  of  that  Act  is  as  follows  : — 

"  Either  the  English  or  French  language  may  be  used  by  any  person  in  the  Debates 
of  the  Houses  of  the  legislature,  and  both  those  lan'j;uages  shall  be  used  in  the  respec- 
tive recorrls  and  journals  of  those  Houses  ;  and  either  of  those  languages  may  be  used 
by  any  ]M-'rson,  or  in  any  pleading  or  process,  in  or  issuing  from  any  court  of  Canada 
establishe<l  under  the  British  North  America  Act,  1867,  or  in  or  from  all  or  any  of  the 
courts  of  the  province.  The  Acts  of  the  legislature  shall  be  printed  and  published  in 
both  those  languages." 

The  power  of  the  provincial  legislature  to  amend  <»r  lepeal  this  section  of  the  Ma- 
nitoba Act,  so  contirnit'd,  admits  of  great  doubt.  The  \alidity  of  the  Act  under  con- 
sideration may  be  very  easily  tested  by  legal  proceedings  on  tlie  part  of  any  person  in 
Manitoba,  who  is  disjxjscd  to  insist  on  the  use  of  the  Frencli  language  in  the  pleadings 
and  process  of  the  courts  oi'  in  ihe  journals  and  Acts  of  Assembly.  As  it  is  apparent 
that  a  large  section  of  the  ]ic()i)le  of  the  province  desire  that  English  alone  shall  be  u^ed 
in  such  matters,  and  that  a  \cry  considerable  section  desin^  iho  provisions  of  Manitoba 
Act  u])held  in  this  particular,  there  can  be  little  doubt  that  a  decision  of  the  legal  tri- 
bunals will  be  sought  at  an  early  date,  as  to  the  validity  of  the  ])resent  legislation.  A 
lulicial  detcrmin.ition  of  that  (juestion  will  be  more  permanent  and  satisfactory  than  a 
decision  of  it  by  the  power  of  disallowance. 
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The  undersigned,  therefore,  recommends  that  the  Act  be  left  to  its  operation. 

Cap.  15. — "  An  Act  respecting  the  Executive  Administration  of  Laws  of  this  pro- 
vince." 

This  Act  is  a  transcript  of  an  Act  passed  by  the  legislature  of  Ontario  in  the  year, 
1889,  the  constitutiona  ity  of  which  is  now  being  adjudicated  upon  in  an  action  brought 
by  thr'  undersigned  as  Attorney  General  of  Canada  against  the  Attorney  General  of 
Ontario.  As  the  whole  question  is  before  the  Courts,  he  recommends  that  this  Act  be 
left  to  its  operation. 

Cap.  20. — "  An  Act  respecting  Petty  Trespasses." 

Section  1,  of  this  Act  is  intended  to  provide  penaltie  against  any  person  who  un- 
lawfully enters,  or  in  any  way  trespasses  upon  any  inclosed  land,  the  property  of  another 
person. 

This  Act  bears  a  close  relation  to  the  criminal  law,  but  as  it  is  similar  in  terms  to 
statutes  which  have  been  left  to  their  operation  in  the  older  provinces  of  Canada,  ;  nd 
as  its  constitutionality  may  be  adjudicated  upon  by  judicial  methods  without  inconve- 
nience, he  recommends  that  it  be  left  to  its  operation. 

Cap.  30. — "  An  Act  respecting  the  Public  Health." 

Section  4  provides  that : — 

"  The  Lieutenant-Governor  in  Council  may  make  regulations  concerning  the  entry 
or  departure  of  boats  or  vessels  at  different  ports  or  places  in  the  province,  and  concern- 
ing the  medical  and  sanitary  inspection  and  the  landing  of  passengers  or  cargoes  from 
such  boats  or  vessels  or  the  receiving  of  passengers  or  cargoes  on  bord  the  same,  and 
also  concerning  the  arrival  and  departure  of  passengers  and  their  baggage  by  railway 
trains  to  and  from  medical  and  sanitary  inspection  and  the  various  siations  in  the 
province,  as  may  be  thought  best  calculated  to  preserve  the  public  health." 

Section  2  provides,  among  other  things,  for  the  isolation  of  a  person  coming  from 
abroad  infected,  or  having  lately  been  infected,  or  exposed  to  infectious  diseases. 

These  two  sections  appear  to  the  undersigned  possibly  to  infringe  somewhat  on  the 
exclusive  power  of  the  Dominion  parliament  to  legislate  as  to  trade  and  commerce  and 
as  to  quarantine.  Regulations  may,  however,  be  made  w^hich  would  be  free  from 
objection  on  that  ground,  and  be  eminently  in  the  public  interest. 

The  undersigned  recommends  that  this  Act  be  left  to  its  operation,  and  that  a  copy 
of  this  report,  if  approved,  be  sent  to  the  Lieutenant-Governor  of  tlie  province  for  the 
consideration  of  his  Executive  Council. 

Cap.  32. — "An  Act  for  the  Protection  of  Game  and  Fur-bearing  Animals." 

This  Act  contains  many  provisions  for  the  purpose  indicated  in  the  title. 

Section  6  provides,  in  effect,  that  no  person  shall  kill  any  of  the  animals  or  birds 
mentioned  in  the  Act  for  the  purpose  of  exportation  out  of  Manitoba. 

Section  7  provides  that  no  person  shall  export  from  the  province  any  of  the  animals 
mentioned  in  the  Act,  except  upon  special  permit  from  the  provincial  Minister  of 
Agriculture. 

Section  8  provides  that  no  person,  not  having  a  domicile  in  the  province,  shall  take 
or  kill  any  of  the  animals  mentioned  in  the  Act,  without  license  from  such  ^linister  of 
Agriculture,  and  for  which  license  a^ee  of  S25  shall  be  payable. 

Section  19  provides  that  the  Act  shall  not  apply  to  Indians  within  the  limits  of 
their  reserve  with  regard  to  any  animals  killed  for  their  own  use  only. 

Sections  6  and  7  seem  not  to  be  within  the  authority  of  the  legislature.  In  estab- 
lishing a  precaution  against  the  destruction  of  certain  animals,  they  go  farther  and 
directly  alfect  trade  and  commerce.  A  provincial  legislature,  in  the  view  of  the 
undersigned,  may  not  legislate  as  to  what  goods  may  or  not  be  exported  from  or 
imported  into  Canada.  This  is  a  matter  in  respect  to  which  the  parliament  of  Canada 
alone  has  the  right  to  legislate,  and  in  respect  to  which  it  has  already  legislated.  (See 
R.  S.  C,  cap.  33,  section  7). 

The  undersigned  desires  to  call  attention  also  to  the  provisions  of  section  8,  al)ove 
referred  to.  There  is  no  provision  in  "The  British  North  America  Act,"  which  specifi- 
cally gives  provincial  le;:is]atures  the  power  to  legislate  in  respect  to  game.  Inasmuch 
as  in  the  original  provinces  of  Canada,  all  lands  therein   were  either   vested  in  the  pro- 
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vinces,  or  in  persons  holding  under  the  provinces,  it  might  ba  contended  that  all  the 
wild  animals  therein  were  subject  to  provincial  legislation,  but  as  in  the  province  of 
Manitoba,  all  the  lands  were  the  property  of  Canada,  and  the  ungranted  lands  are  still 
the  property  of  Canada,  it  may  be  questioned  whether  the  power  to  legislate  in  the 
terms  of  this  Act,  and  especially  in  the  terms  of  section  8,  is  not  with  the  parliament 
of  Canada. 

The  undersigned  would  refer  to  a  controversy  on  this  question  between  the' govern- 
ment of  Nova  Scotia  and  in  the  Imperal  War  Office,  {See  ante  -pages  500,  601,  602)  and 
he  suggests  that  some  arrangement  similar  to  that  made  by  the  legislature  of  Nova 
Scotia  be  arrived  at,  in  oi'der  that  subjects  of  Her  Majesty,  not  domiciled  in  the  pro- 
vince of  Manitoba  may,  without  too  onerous  conditions,  obtain  the  permissions  referred 
to  in  the  section  under  review.  Notwithstanding  the  recommendation  hereinafter  con- 
tained, the  undersigned  considers  that  the  constitutionality  of  the  Act  is  doubtful  and 
may  properly  be  tested  in  the  courts,  and  that  the  government  of  the  province  should 
understand  that  by  allowing  the  Act  to  go  into  operation  your  Excellency's  government 
does  not  waive  any  right  which  it  may  possess  to  give  exclusive  rights  to  its  licensees, 
to  hunt  and  shoot  upon  the  public  domain  of  Canada  in  the  province  of  Manitoba, 
notwithstanding  the  provisions  of  the  Act  in  question.  Inasmuch  as  many  of  the  pro- 
visions of  the  Act  are  embodied  in  former  statutes  of  the  province,  (including  those  of 
section  19),  which  may  not  be  strictly  in  accordance  with  the  treaties  with  the  Indians 
in  the  province  of  Manitoba,  the  undersigned  cannot  recommend  the  disallowance  of  the 
Act.      He  recommends  that  it  be  left  to  its  operation. 

Cap.  51.   "An  Act  respecting  Municipal  Institutions." 

This  is  a  consolidation  of  all  previous  Acts,  affecting  municipal  corporations  in  the 
province  of  Manitoba.  Inasmuch  as  the  Act  is  simi)ly  a  consolidation  with  certain 
amendments  of -existing  legislation,  the  undersigned  recommends  that  the  Act  be  left  to 
its  operation,,  notwithstanding  that  a  number  of  its  provisions  ai'e  ultra  vires.  In  this 
connection  he  desires,  as  a  matter  oE  precaution,  to  state  that  in  his  view,  section  469 
does  not  give  the  city  of  Winnipeg,  (otherwise  than  as  the  Acts  of  Parliament  of  Canada 
may  have  allowed),  authority  to  construct  the  work  in  that  section  mentioned. 

Cap.  64.   "  An  Act  respecting  The  Winnipeg  and  Duluth  Railway  Company." 

This  Act  incorporates  a  railway  company  to  construct  a  railway  from  the  city  of 
Winni2Deg  to  the  International  boundary  line. 

It  is  doubtful  whether  this  is  <•  a  local  work  or  undertaking  "  within  section  92  of 
"  Tlie  British  Noith  America  Act,"  article  10  {a),  but  the  question  is  one  which  may 
fairly  be  left  to  be  adjudicated  upon,  and  no  public  interest  seems  to  demand  that  the 
Act  be  disallowed. 

Respectfully  submitted. 

JOHN  8.  D.  THOMPSON, 

Minister  of  Justice. 


Petition   of  The   SeottisJi     Ontario  and  Manitoha  Land  Companij  to  I/is  Excellency  the 

(Governor  General,  re  Chapter  JS. 

To  the  Right  llonoitralilr  Sir  Frcdrrick  Arthur  Stanh-ij,  of  Prrston,  Governor  General  of 

Caniida  : 

The  memorial  of  the  Scottish  Ontario  and  Manitoba  Land  Company  (Limited) 
shows  as  follows  : 

1.  Yijur  memorialists  were  incot-porated  in  Great  Rritain  under  the  Companies' 
Acts  1862,  1867  and  1877.  Si)iii(>  of  the  objects  for  wliicli  the  company  were  establi- 
shed, are  the  followini;  :  - 

(a.)  The  investment  of  nn.ney  in  tlie  pui'cha.se  of  real,  or  lieritaljle  or  leasehold 
estate,  situated  in  the  Dominion  of  Canada  (including  all  the  provinces  and  territories 
thereof)  or  of  any  intei-est  therein,  or  the  taking  of  such  estate  on  lease. 
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(b.)  The  leasing,  selling  or  otherwise  disposing  of  such  property  on  instalment  or 
other  terms,  the  borrowing  of  money  upon  the  security  thereof,  and  the  selling  or 
otherwise  disposing  of  any  mortgages  or  other  securities,  held  for  the  price  of  any  pro- 
perties sold  by  the  company. 

Under'  the  statute  of  the  province  of  Manitoba,  46  and  47  Vic,  chapter  38,  your 
memorialists  obtained  a  license  from  the  Provincial  Secretary  of  Manitoba  with  the 
approval  of  the  Lieutenant-Governor  in  Council,  dated  28th  July,  1886,  authorizing 
your  memorialists  to  carry  on  business  fur  the  purpose  of  lending  and  investing  moneys 
and  transacting  any  loaning  business  of  any  description  whatever,  permitted  under  the 
provisions  of  the  said  last  mentioned  statute,  within  the  said  province  of  Manitoba,  or  for 
the  transaction  of  any  other  business  of  a  like  nature,  including  the  acquisition  and  sale 
.of  real  estate  and  any  other  object  or  purpose  to  which  the  legislative  authority  of 
Manitoba  extends,  (except  the  business  of  insurance  and  the  building  and  working  of 
railways)  and  also  giving  and  granting  unto  your  memorialists  full  power  of  pui-chasing 
real  estate  and  loaning  and  investing  its  moneys  in  the  manner  above  mentioned  to  the 
extent  permitted  by  the  said  Act  or  of  the  charter  of  incorporation  of  your  memorialists 
so  far  as  might  be  within  the  jurisdiction  of  the  legislature  of  ^Manitoba. 

In  pursuance  of  the  powers  conferred  upon  them,  and  relying  upon  the  said  license, 
your  memorialists  have  ever  since  been  carrying  on  business  in  Manitoba  and  have 
purchased  and  paid  for  large  quantities  of  laud  in  the  province  of  Manitoba  and  now 
hold  the  same  for  sale. 

Your  memorialists  further  show,  that  by  a  statute  of  the  province  of  Manitoba 
passed  in  the  present  year  (53  Vic,  chap.  23)  entitled  "An  Act  to  authorize  companies, 
institutions  or  corporations  incorporated  out  of  this  province  to  transrk,ct  business  therein," 
it  is  enacted  that  no  such  company,  institution  or  corporation  shall  hold  any  lands  or 
any  interest  therein  for  a  longer  period  than  ten  years  from  the  date  when  such  lands 
or  interest  therein  are  acquired,  and  that  any  lands,  or  any  interest  in  lands  owned  and 
not  disposed  of  by  any  such  company  within  said  period  shall  be  forfeited  to  and  become 
vested  in  the  crown  for  the  use  of  the  province  of  Manitoba. 

It  is  further  provided  by  the  said  Act  that  any  lands  or  interest  in  lands  held  by 
any  such  company  at  the  time  of  the  coming  into  force  of  the  said  Act  may  be  held 
only  for  a  period  of  five  years  from  the  date  the  said  Act  came  into  force. 

If  your  memorii lists  and  other  companies  liolding  lands  in  Manitoba  are  required 
to  dispose  of  the  lands  held  by  them  within  the  said  time,  it  will  be  ruinous  to  your 
memorialists,  as  the  large  quantity  of  land  forced  into  the  market  will  depreciate  the 
value  thereof,  and  the  very  fact  that  such  an  Act  exists,  which  may  be  enforced,  is  very 
injurious  to  such  companies. 

Your  memorialists  respectfully  submit  that  the  enactment  of  the  said  statute  is 
contraiy  to  the  rights  conferred  upon  your  memorialists  by  virtue  of  the  license  herein- 
before recited. 

Your  memorialists  therefore  pray  that  the  statutes  last  mentioned  may  be  disal- 
lowed, in  accordance  with  the  powers  conferred  upon  your  Excellency. 

JOHN  DOWNEY, 
J.  L.  SCARTH,  Atfornry. 

Commissioner  and  Attorni^y. 

Dated  at  Toronto  the  Eighteenth  day  of  March,  1891. 

Memorial  from  certain  Land  and.  Loan  Companies  to  His  Excellency  the  Governor 
General  in  Council,  re  chapter  23. 

To  His  Excellency  the  Governor  General  in  Council: 

May  it  Please  Your   Excellencv  : 

The  petition  of  the  undersigned  respectfully  aims  to  show  tliat  the  Act  of  the 
legislative    assembly    of    the    province    of    Manitoba    entitled    chapter    23,    and    cited 
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as  "All  Act  to  authorize  Companies,  Institutions  and  Corporations  incorporated 
out  of  this  province  to  transact  business  therein,"  and  which  Act  was  assented  to  by 
the  Lieutenant-Governor,  March  31st,  1890,  would,  if  allowed  to  have  effect,  be  a  serious 
curtailment  of  rights  already  possessed  by  many  of  the  companies  concerned.  Some 
of  these  companies  derive  their  authority  to  carry  on  their  business  under  Dominion  and 
others  under  Imperial  powers.  All  of  them  sought  incorporation  on  the  understanding 
and  in  the  full  assurance  that  there  would  be  no  needless  or  harassing  interference  with 
them  in  the  transaction  of  their  affairs,  while  the  legislative  measure  which  is  the  subject 
of  this  memorial,  is  manifestly  intended  to  alter  and  curtail  powers  conferred  by  higher 
authorities,  and  amongst  other  evil  effects  would,  if  allowed  to  stand,  lead  to  endless 
litigation,  and  thus  discourage  efforts,  which  are  admitted  on  all  hands  to  be  promotive 
of  the  welfare  and  development  of  the  province  of  Manitoba.  Apart  from  the  objections 
just  cited  to  this  Act  the  undersigned  desire  to  express  their  opinion  that  the  Act  is  so 
ambiguously  worded  and  drawn,  as  to  make  it  impossible  to  cometoan  agreementin  respect 
to  the  precise  intention  and  effect  of  any  of  its  clauses,  thus  giving  reasonable  ground  to 
fear  that  the  Act,  could  only  be  defined,  after  a  series  of  judicial  decisions,  which  the 
undersigned  believe  to  be  ever  a  dangerous  process  of  law  creation,  and  one  which 
meantime,  owing  to  the  element  of  uncertainty,  could  not  fail  greatly  to  retard  the 
development  of  Manitoba. 

On  the  foregoing  grounds,  and  for  many  other  reasons,  not  here  cited,  because  not 
applicable  equally  to  all  the  companies  represented  in  this  memorial,  the  undersigned 
respectfully  appeal  to  your  Excellency  to  exercise  the  power  of  disallowance  vested  in 
you  on  behalf  of  the  whole  Dominion,  as  a  protection  against  objectionable  local 
legislation. 

For  the  Trust  and  Loan  Company  of  Canada, 

James  Dixon,  Deputy  Chairman, 
For  the  Canada  North-west  Land  Company  (Limited), 

Thomas  Skinner,  Chairman. 
For  the  Manitoba  Mortgage  Investment  Company, 

Edward  W.  Stafford,  Chairman. 
For  the  Manitoba  Land  Company  (Limited), 

JouN  Rae,  Chairman. 
For  the  Manitoba  Real  Estate  Company  (Limited), 

Arthur  Fell,   Managi^ig  Director. 
For  the  Land  Corporation  of  Canada  (Limited), 

Alex.  Mason,  President. 
For  the  Hudson's  Bay  Company, 

Donald  A.  Smith,  dovernor. 
For  the  Scottish  Ontario  and  Manitoba  Land  Company  (Limited), 

llOBERT  Young,  (.'hairman. 
For  the  Manitolja  Assets  Company  (Limited), 

James  Muiriiead,  Scm'tary. 
For  the  North  of  Scotland  Canadian  Mortgage  Company  (fjiinited), 

James  W.  Barclay,  ('Imirman. 
For  the  Canada  ScLthM's'  Loan  and  Trust  Company  (Limited), 

W.  Gillespie,  Acthi;/  (Chairman. 
For  the  Canadian  and  Aniericiui  .Mortgage  and  Trust  Company  (Limited), 

•John  Given,  Chainiuai. 
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Memorial  from  the  Hudson  Bay  Company  to  His  Excellency  the  Governor  in  Council,  re 

chapter  23. 

Hudson's  Bay  House,  London,  13th  January,  1891. 

By  reference  to  the  memorial  to  his  Excellency  the  Governor  General  in  Council 
bearing  on  the  Act  of  the  legislative  assembly  of  the  province  of  Manitoba,  cap.  23,  en- 
tituled,  "  An  Act  to  authorize  companies,  institutions  or  corporations  incorporated  out 
of  this  province  to  do  business  therein,"  from  the  Hudson  Bay  Company,  the  North- 
west Land  Company  and  other  corporations  holding  lands  in  Manitoba  ;  and  in  addi- 
tion to  the  consideration  set  forth  in  that  momorial,  the  Hudson  Bay  Company  would 
submit. 

That  the  Company  of  Adventureres  of  England  trading  into  Hudson  Bay,  known  as 
the  Hudson  Bay  Company,  were  incorporated  by  letters  patent  in  the  22nd  year  of 
the  reign  of  King  Charles  the  II.,  and  under  that  charter  the  company  acquired  exten- 
sive territories  in  the  north-west  part  of  Canada,  over  which  they  were  granted  gov- 
ernmental and  other  rights  and  privileges. 

That  under  the  provisions  contained  in  the  Rupert's  Land  Act,  1868,  and  upon  the 
terms  and  conditions  agreed  upon  between  Her  Majesty  and  the  company,  and  upon  the 
approval  of  Her  Majesty  of  the  terms  and  conditions  upon  which  Rupert's  Land  should 
be  admitted  into  the  Dominion  of  Canada,  the  company  surrendered  to  Her  Majesty,  and 
Her  Majesty  accepted  such  surrender,  as  shown  by  the  order  of  Her  ^Majesty  in  Council 
containing  the  details  of  the  arrangement  and  copies  of  the  documents  connected  there- 
with, dated  the  27th  day  of  June,  1870. 

That  in  the  surrender  of  the  territory  of  Rupert's  Land  it  was  a  material  condition 
that  the  Hudson  Bay  Company  should  continue  to  enjoy  all  the  rights  and  privileges 
granted  by  their  charter  of  1670,  with  the  exception  of  the  governing  power  in  respect 
of  the  said  territory,  and  that  in  lieu  of  their  possessory  right  they  should  be  permitted 
to  retain  one-twentieth  of  the  land  set  apart  for  settlement  in  the  district  known  as  the 
Fertile  Belt,  and  also  all  the  posts  and  stations  they  actually  occupied,  and  in  addition 
thereto  land  adjoining  each  of  their  posts  to  an  extent  in  all  of  50,000  acres. 

The  company  further  submit  that  the  agreement  referred  to  was  made  antecedent 
to  the  formation  of  Manitoba  and  its  admission  as  a  province  of  the  Dominion,  and  th.it 
the  rights  acquired  by  the  company  in  respect  of  their  property  in  Manitoba  and  the 
North-west  Territory  are  specially  protected  and  guaranteed  by  the  government  of  Her 
Majesty  and  by  the  Dominion  of  Canada,  and  therefore  that  such  rights  cannot  l>e,  and 
ought  conseciuently  not  to  be  sought  to  be,  affected  by  provincial  legislation. 

The  Hudson  Bay  Company,  while  not  assuming  that  the  Act  passed  by  the  legis- 
lative assembly  of  Manitoba  is  intended  to  affect  or  interfere  with  the  rights  of  the  com- 
pany, desire  nevertheless,  as  the  Act  has  given  rise  to  misconception,  respectfully  to  beg 
the  attention  of  the  Dominion  government  to  the  possibility  of  the  Act  being  open  to  an 
interpretation  which  might  be  set  up  so  as  to  call  in  question  their  secured  rights  ;  and 
to  respectfully  request  the  Dominion  government  would  be  pleased  to  take  such  steps 
as  may  appear  to  them  proper  to  prevent  interference  by  the  legislative  assembly  of 
Manitoba  with  tho.se  rights. 

For  the  Governor  and  Company  of  Adventurers  of  England  trading  into  Hudson 
Bay. 

DONALD  A.  SMITH, 

Governor. 
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The  Solicitor  of  the  Canadian  Pacific  Railway  Company  to  the  Hon.   the  Secretary  of 

State,  re  CJmpter  23.  •; 

Canadian  Pacific  Railway  Company, 
Office  of  the  Solicitor,  Montreal,  16th  December,  1890. 

Sir, — I  have  the  honour,  upon  the  instructions  of  the  Canadian  Pacific  Railway 
Company,  to  address  you  with  a  view  of  calling  the  attention  of  the  Governor  General 
in  Council  to  an  Act  passed  by  the  legislature  of  the  province  of  Manitoba  at  its  last 
session,  cap.  23,  and  intituled  "  An  Act  to  authorize  companies,  institutions  or  corpora 
tions  incorporated  out  of  this  province  to  transact  business  therein,"  and  to  point  out 
certain  grounds  which,  it  is  submitted,  call  for  its  disallowance. 

Upon  reading  the  Act,  it  will  be  seen  that  it  has  no  application  to  companies 
incorporated  under  any  special  or  general  Act  of  the  legislature  of  Manitoba,  but 
applies  only  to  those  incorporated  under  the  authority  of  the  parliament  of  Canada,  the 
United  Kingdom,  or  of  any  state  of  the  United  States,  or  of  any  state  or  country  in 
Europe. 

Although  the  wording  of  the  first  section  is  somewhat  confused,  the  classes  of  such 
companies  to  which  the  Act  is  intended  to  apply,  appear  by  that  section  to  be  those  so 
incorporated  for  any  of  the  following  purposes,  that  is  to  say  : 

(rt.)  Lending  or  investing  moneys. 

{h.)  Transacting  any  loaning  business  of  any  description  except  banking. 

(c.)  Transacting  any  other  business  of  a  like  nature,  including  the  acquisition  and 
sale  of  real  estate,  and  other  object  or  purpose  to  which  the  legislative  authority  of 
Manitoba  extends,  except  the  business  of  insurance,  or  of  building  and  working 
railways. 

{d.)  But  it  is  intended  to  apply  also  to  railway  companies  and  insurance  companies 
and  banks,  in  so  far  as  they  have  corporate  powers  to  carry  on  any  of  the  above  men- 
tioned businesses,  except  banking,  insurance  or  railway  building  or  operating. 

The  expressed  object  of  the  Act  is  to  authorize  and  enable  any  company  to  which 
it  applies,  to  obtain  a  license  from  tlie  Lieutenant-Governor  in  Council,  authorizing  it 
to  carry  on  in  the  province  of  Manitoba  (as  if  it  were  incorporated  for  these  purposes 
under  the  authority  of  the  legislature  of  that  province),  upon  compliance  with  the 
provisions  of  the  Act,  any  of  such  businesses  above  referred  to  (except  railway  building 
and  operating,  insurance  and  banking)  which  it  has  corporate  power  to  carry  on. 

Sections  2,  3  and  4  pi-ovide  certain  conditions  to  be  complied  with  before  obtaining 
a  license,  and  that  ceitain  results  are  to  follow  thereujion  with  regard  to  the  service  of 
legal  process  upon  the  companies. 

Section  5  enacts  certain  specific  powers  with  regard  to  the  taking  of  mortgages  and 
bonds  as  secuiity  foi-  money  lent,  and  also  certain  powers  as  to  selling  and  transferring 
the.se  securities  in  tlie  same  manner  as  a  private  individual  might  do,  provided  the  com- 
pany has  corporate  authoiity  to  do  such  acts. 

Section  G  provides  that  "No  such  company,  institution  or  corporation  shall  hold 
any  lands  or  any  interest  therein  for  a  longer  period  than  ten  years  from  the  date  when 
such  lands  or  interest  tlierein  are  accjuired,"  and  also  that  "any  lands  or  any 
interest  in  lands,  owned,  and  not  disposed  of  by  any  such  company  within  such  period 
shall  become  vested  in  and  be  forfeited  to  the  Crown  for  tlie  use  of  the  province  of 
Manitolja,"  and  the  same  section  makes  further  provision  as  to  the  date  from  which  the 
tenure  shall  commence  to  run,  in  so  fai- as  lands  mortgaged  to  the  company  are  concerned, 
which  is  iimnaterial  to  the  present  consideration. 

Section  7  enacts  that  the  limitation  of  ten  years  shall  apply  to  lands  held  for  the 
company  in  the  name  of  a  trustee. 

Section  8  j)rovides  that  tlie  lici-nse  may  be  revoked  at  anv  time  by  the  Lieutenant- 
Governor  in  Council  tor  violation  of  any  of  the  provisions  of  tlie  Act. 
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Under  sections  11  and  12  it  is  enacted  that  the  Lieutenant-Governor  in  Council 
"may  restrict  such  license  in  any  manner  which  may  seem  desirable,"  and  that  "  The 
fee  for  such  license  shall  be  such  sum  as  may  be  fixed  by  the  Lieutenant-Governor  in 
Council." 

The  provisions  of  sections  9,  10,  13  and  14,  it  is  not  necessary  now  to  refer  to, 
except  that  section  14  makes  it  necessary  for  the  companies  licensed,  to  send  in  certain 
annual  returns  to  the  provincial  Department  of  Agriculture. 

Section  15  repeals  certain  acts  of  the  legislature,  amongst  which  it  may  be  material 
to  notice  the  following  : — 

(a.)  Chapter  38  of  46  and  47  Vic,  which  was  a  licensing  Act  similar  to  the  one 
under  consideration,  with  the  following  exceptions  :  It  did  not  purport  to  apply  to  any 
companies  other  than  such  as  were  incorporated  under  the  laws  of  the  United  Kingdom 
or  of  the  parliament  of  Canada  of  the  late  province  of  Canada,  or  of  any  of  the 
legislatures  of  any  of  the  provinces  of  the  Dominion  other  than  Manitoba,  and  the  last 
five  lines  of  section  1  of  the  Act  now  under  consideration  making  it  applicable  to  banks, 
insuran  ce  companies  and  railway  companies,  were  not  to  be  found  in  chapter  38.  So 
that  that  Act  did  not  apply  to  these  companies,  nor  were  there  any  provisions  corres- 
ponding to  sections  7,  8,  10,  11  and  14;  and  the  limit  of  time  that  any  company  to 
which  it  applied  could  hold  lands  in  the  province,  was  five  years  only. 

(b.)  Section  3  of  chapter  11,  49  Vic,  which  was  also  repealed  by  the  Act  now 
under  consideration,  provided  that  certain  limitations  applying  to  companies  incor- 
porated under  the  Manitoba  Joint  Stock  Companies  Incorporation  Act  (which  latter 
does  not  apply  to  insurance  or  railway  companies)  with  reference  to  the  value  of  the 
lands  that  might  be  held  by  any  such  companies,  should  be  applicable  to  all  companies 
licensed  under  said  chapter  38. 

The  other  Acts  or  parts  of  Acts  repealed  by  section  15  of  the  one  under  consideration 
it  is  not  now  necessary  to  notice. 

Although  at  first  sight  the  Act  in  question  may  appear  to  be  only  an  enabling  and 
permissive  act,  so  that  any  of  the  companies  to  which  it  applies  might  obtain  a  provin- 
cial license  if  they  so  desire,  yet,  upon  a  closer  examination  of  it,  and  upon  a  consider- 
ation of  what  was  said  by  the  Attorney  General  of  the  province  in  the  Legislature  when 
the  bill  waa  under  discussion,  and  of  the  recent  action  of  the  Attorney  General  with 
reference  to  a  company  which  had  not  obtained  a  license  under  it,  it  is  submitted  that  it 
ought  to  be  construed  at  least  for  the  present  purpose,  as  prohibitory  of  any  corpor- 
ation carrying  on,  without  a  license,  any  business,  or  exercising  any  powers  for  which  it 
could  obtain  one  under  the  Act. 

The  title  of  the  Act,  although  not  strictly  speaking  a  part  of  it,  may,  in  cases  of 
ambiguity  be  considered  in  order  to  get  if  possible  some  light  therefrom  as  to  the 
object  of  the  legislature  in  passing  the  Act,  and  Sf)  far  as  the  title  of  the  one  now  under 
consideration  is  concerned,  it  certainly  would  indicate  the  intention  of  the  legislature 
to  have  been,  that  authority  by  licenses  under  the  Act  must  be  obtained  by  the  com- 
panies to  which  it  applies,  before  they  could  exercise  in  the  province  any  of  the  powers 
for  which,  under  the  Act,  licenses  might  be  obtained. 

It  would  also  appear  that  the  almost  necessary  implication  arising  from  the  passing 
of  the  Act  in  question,  authorizing  the  issue  of  licenses  to  certain  classes  of  companies 
named  in  it,  to  enable  them  to  exercise  certain  powers  of  business  in  Manitoba  on 
certain  conditions,  would  seem  to  be  that  without  such  licenses  these  companies  could 
not  use  these  powers  in  the  province. 

In  this  connection,  it  is  important  to  refer  to  section  4  of  chapter  11,  of  49  Vic, 
passed  by  the  same  legislature,  which  is  not  repealed,  and  although  inserted  in  an  Act 
to  amend  the  Manitoba  Joint  Stock  Companies  Incorporation  Act  (which  as  before 
stated  does  not  apply  to  insurance  or  railway  companies)  is  worded  in  language  of  a 
very  general  character,  the  section  is  as  follows  :  "  No  company,  corporation  or  other 
institution,  not  incorporated  under  the  provisions  of  the  statutes  of  this  province,  shall 
be  capable  of  taking,  holding  or  acquiring  any  real  estate  within  this  province  unless 
under  license  from  the  Lieutenant-Governor  in  Council  under  any  statute  of  the  pro- 
vince in  that  behalf."  That  section,  left  unrepealed,  and  taken  in  connection  with  the 
59i 
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Act  under  consideration,  would  indicate  still  more  strongly  that  the  intention  of  the 
legislature  was  to  exclude  any  company,  not  incorporated  under  the  laws  of  Manitoba, 
from  carrying  on  in  Manitoba  any  of  the  businesses  to  which  this  Act  applied^  unless  it 
obtained  a  license  under  the  Act. 

The  reasons  given  in  the  legislature  for  the  introduction  of  the  Act  under  consid- 
eration, or  rather  for  that  portion  of  section  1  which  is  contained  in  the  last  five 
lines  cf  it,  also  indicate  clearly  that  the  intention  and  view  of  the  government  of  Mani- 
toba in  introducing  and  passing  the  bill,  as  expressed  by  the  Attorney  General  of  the 
province,  was  that  the  efiect  of  it  would  be  to  compel  all  companies  who  could  apply  for 
licenses  under  it  to  do  so,  or  that  they  would  be  prohibited  from  carrying  on  in  the 
province  any  of  the  businesses,  or  exercising  any  of  the  powers  to  which  it  applied.  The 
report  of  the  debate  on  that  occasion,  as  reported  in  the  "  Winnipeg  Free  Press,"  of  the 
next  day  is  as  follows  : — "  The  committee  of  the  whole  was  resumed  on  the  bill  to 
authorize  companies,  institutions  and  corporations,  incorporated  out  of  the  province 
to  transact  business  therein." 

"  On  motion  of  the  Attorney  General,  an  amendment  was  made  in  ons  of  the 
clauses,  so  as  to  include  railway  companies  and  banks,  along  with  companies  which  the 
bill  requires  to  be  licensed  to  do  other  than  their  regular  business  in  the  province,  that 
is,  to  deal  in  lands.  He  explained  the  effect  to  be  that,  unless  such  companies  were 
licensed  to  hold  lands  in  the  province,  the  Dominion  government  could  not  patent  their 
land  grants  to  them.  This  he  claimed  would  be  important  for  the  interests  of  the  pro- 
vince. One  of  the  greatest  troubles,  municipally  speaking,  especially  in  the  western 
part  of  the  province,  was  that,  by  connivance  of  the  Dominion  government,  land  com- 
panies were  able  to  evade  municipal  taxation.  If  the  Canada  North-west  Land  Com- 
pany could  not  hold  lands  except  under  a  license  from  the  province,  the  government 
could  say  :  '  Yes,  we  will  give  you  a  license,  provided  you  pay  taxes  like  other  people.' 
The  government  intended,  through  the  agency  of  the  Ton  ens  offices,  to  bring  the  mat- 
ter to  a  decision.  The  offices  will  not  recognize  any  titles  vested  in  the  company  unless 
they  have  a  license,  if  the  government  could  compel  the  Canada  North-west  Land  Com- 
pany and  even  the  Canadian  Pacific  Railway  Company  to  pay  taxes,  it  would  be  a  great 
benefit  to  the  province.  The  Dominion  government  could  evade  the  proposed  legisla- 
tion, if  they  continued  to  pursue  the  policy  of  fighting  against  the  best  interests  of  this 
province,  but  they  would  have  to  connive  more  openly,  and  patent  the  lands  to  the  par- 
ties to  whom  the  companies  sell,  instead  of  taking  that  position  secretly." 

The  subsecjuent  action  of  the  Attorney  General  with  reference  to  the  Canadian 
Pacific  Railway  Company,  a  company  coming  under  one  of  the  clauses  named  in  the  Act, 
and  which  has  not  obtained  a  license  thereunder,  indicates,  as  he  had  intimated  in  the 
legislature,  that  the  intention  of  the  government  was,  by  the  passing  of  this  Act,  to 
compel  that  company  at  least,  to  apply  for  a  license,  or  be  prevented  from  holding  or 
disposing  of  any  lands  in  Manitoba.  Within  the  last  few  months,  the  Attorney  General 
formally  notified  the  Registrars  throughout  the  province,  appointed  under  the  Real 
Propei'ly  Act  of  1(S89,  Manitoba,  whose  duty  it  is  under  that  Act  to  accept  and  record 
any  transfers  in  fcjim,  according  to  the  Act,  from  owners  of  lands,  that  they  were  not  to 
recognize,  or  accept,  or  register  any  transfer  of  lands  from  the  Canadian  Pacific  Rail- 
way Company,  because  that  company  had  not  obtained  a  license  pursuant  to  the  Act 
under  consideration,  although  it  was  the  duly  registered  owner,  under  that  very  Act,  of 
the.se  lands. 

In  view  of  these  facts,  it  is  submitted  that  this  Act  should,  at  least  for  the  purpose 
of  considering  whether  oi-  not  it  ought  to  be  disallowed,  be  looked  upon  and  considered 
as  not  merely  a  permissive  nv  enal)ling  Act,  but  as  one  having  the  effect  of  prohibiting 
any  company  incorporated  outside  of  Manitoba,  from  carrying  on  there,  any  of  the 
businesses,  or  exercising  any  of  the  jwwers  to  which  the  Act  applied,  unless  they 
obtained  a  license  under  it. 

Assuming  the  Act,  therefore,  to  be  on(;  of  this  character,  it  is  submitted  that  it  is 
one  which,  under  th<!  peculiar  circumstances,  affects  prejudicially  the  interests  of  the 
whole  Dominion,  and  which  clashes  with  the  legislation  of  the  parliament  of  Canada,  in 
matters  in  which  the  parliament  had  jiovver  to  legislate,  and   for   these  reasons  it  ought 


53  VICTORIA,  1890.  937 


to  be  disallowed,  apart  from  the  question  as  to  whether  or  not  it  is,  as  a  whole,  or  as  to 
some  of  its  provisions,  ultra  vires  of  the  provincial  legislature,  and  unconstitutional, 
and  that  the  Act  is  one  pointed  directly  against  the  Canadian  Pacific  Railway  Company, 
and  which,  if  left  to  its  operation,  will  result,  in  so  far  as  that  company  in  particular  is 
concerned,  in  a  violation  of  one  of  the  conditions  upon  which  the  boundaries  of  the 
province  of  Manitoba  were  extended  by  the  Act,  44  Vic,  cap.  14,  of  the  parliament  of 
Canada,  all  of  which  will  be  more  fully  referred  to  hereafter. 

In  support  of  the  first  two  grounds  of  objection,  the  fact  that  all  the  public  or 
crown  lands  in  the  province  of  Manitoba,  known  as  Dominion  lands,  are,  and  always 
have  been  since  the  creation  of  the  province,  part  of  the  "public  property  of  Canada," 
instead  of,  as  in  the  case  of  every  other  province,  being  provincial  property,  places  that 
province  in  a  position  peculiar  to  itself,  and  gives  the  Dominion  at  large,  an  interest  in 
it  and  in  its  legislation,  which  does  not  exist  with  reference  to  any  of  the  other 
provinces. 

Although,  therefore.  Acts  somewhat  similar  as  far  as  they  go,  have  been  passed  by 
the  legislatures  of  other  provinces,  and  have  not  been  disallowed,  the  fact  just  stated 
makes  any  local  legislation  of  the  province  of  Manitoba,  attempting  to  limit  the  right  of 
any  corporation  to  acquire,  hold  and  transfer  lands  in  tint  province,  and  as  a  necessary 
consequence,  the  right  of  the  Dominion  to  sell  or  to  grant,  by  way  of  subsidy  to  these  com- 
panies, a  matter  directly  affecting  Dominion  interest.s,  whilst,  with  reference  to  the 
legislation  referred  to,  in  the  other  provinces,  no  such  state  of  things  existed. 

The  Dominion  lands  in  Manitoba  are  and  always  have  been  looked  upon  as  a  valu- 
able Dominion  asset,  and  constitute  part  of  the  security  to  the  creditors  of  Canada  for 
the  Dominion  indebtedness. 

Canada  has  paid  from  time  to  time,  and  is  still  paying  annually,  large  subsidies  to 
the  province  of  INlanitoba  and  otherwise  for  her  benefit,  and,  in  order  to  do  so,  has 
incurred  large  liabilities,  and  has  done  so,  in  great  measure,  as  ma;y  be  seen  on  reference 
to  the  Subsidy  Acts,  on  account  of  the  fact  put  forward  from  time  to  time  by  the 
province,  that  the  public  lands  in  the  province  all  belonged  to  Canada  and  not  to  Mani- 
toba. To  these  lands  and  the  proceeds  thereof  when  disposed  of,  as  may  also  in  some 
cases  be  seen  on  reference  to  the  iNFanitoba  Subsidy  Acts,  Canada  looked,  and  from  time 
to  time  expected,  and  still  expects,  to  lie  reimbursed  to  a  great  extent  for  her  outlay  on 
behalf  of  the  province. 

Any  legislation,  therefore,  such  as  the  Act  under  consideration,  which  would  put  it 
in  the  power  of  the  provincial  authorities  to  prevent  duly  incorporated  companies  from 
being  able  to  acquire  Dominion  lands,  and  to  hold  and  dispose  of  them  to  the  best  advan- 
tage, or  to  control  or  restrict  them  in  so  doing,  would  clearly  be  against  the  interests  of 
Canada  as  the  owner  of  the  public  lands,  owing  to  the  fact  that  such  legislation  would 
restrict  the  freedom  Canada  should  have  in  disposing  of  them  to  the  best  advantage 
in  the  interest  of  the  Dominion,  by  selling  them  to  or  through  any  such  company,  or 
by  granting  them  as  subsidies  to  such  companies,  in  order  to  obtain  the  construction  of 
railways  or  other  works  of  development  in  the  public  interest,  and  would  thus  also 
reduce  their  value,  and  the  likelihood  of  Canada  iDeing  recouped  to  as  large  a  degree 
as  she  otherwise  would  be  for  her  expenditure  in  i-espect  of  Manitoba. 

The  Dominion  is  also  the  holder  of  security  upon  the  lands  of  the  Canadian  Pacific 
Railway  Company  in  Manitoba  in  respect  of  an  obligation  outstanding  connected  with 
the  original  contract,  and  as  guarantor  for  that  company,  and  other  railway  companies 
of  very  large  liabilities  to  the  bondholders  of  these  companies,  and  is  also  the  h  )lder  of 
security  upon  the  lands  of  these  companies  in  Manitoba  and  elsewhere,  and  on  this 
account  any  such  legislation  as  is  now  being  considered,  must  affect  the  interests  of  the 
Dominion  if  it  operate,  as  this  Act  may  do,  to  prevent  these  companies  holding  or  dis- 
posing of  their  lands  except  by  the  permissii)n  of  the  province,  and  upon  such  t(^rms  as 
it  may  dictate,  and  so  render  valueless  or  at  least  greatly  depreciated,  one  of  the  most 
valuable  assets  of  the  companies  and  of  the  Dominion  held  from  these  companies. 

In  pursuance  of  a  policy  adopted  by  the  Dominion  parliament  for  the  advantage 
of  Canada,  the  Canadian  Pacific  Railway  was  constructed  by  tlie  company  of  that 
name,  in  consideration  of  the  payment  of  a    money    subsidy,  and  the  grant  of  a  subsidy 
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in  Dominion  lands  in  Manitoba  and  elsewhere,  and  for  the  purpose  of  enabling  the 
company  to  utilize  these  lands  as  a  means  of  getting  money  wherewith  to  build  the  rail- 
way, parliament,  as  it  had  the  authority  to  do,  fully  empowered  the  company  by  its 
Act  of  incorporation  and  subsequent  Acts,  to  take,  hold  and  dispose  of  these  lands  as  it 
saw  fit,  and  to  issue  bonds  and  other  securities  upon  the  basis  thereof. 

Under  these  powers  and  for  these  considerations,  the  company  has  acted,  and  has 
built  said  railway  and  issued  large  amounts  of  bonds  and  other  securities,  and  con- 
tracted large  liabilities  to  the  public,  which  are  still  outstanding,  upon  the  basis  of  the 
security  of  the  lands  aforesaid,  and  of  the  company  being  entitled  to  own  and  dispose 
of  them.  Parliament  has  also,  in  pursuance  of  the  same  policy,  incorporated,  as  it  had 
authority  to  do,  other  companies  to  build  railways  in  Manitoba  in  consideration  of 
Dominion  Land  subsidies  which  it  granted  to  them  in  Manitoba,  and  the  Territories, 
and  has  given  them  power  to  acquire,  hold  and  dispose  of,  and  to  issue  bonds  in  respect 
of  these  lands,  as  it  was  necessary  they  should  have  to  enable  them  to  obtain  moneys  on 
which  to  construct  these  railways. 

These  companies  have  upon  the  securities  of  these  lands,  and  the  right  to  acquire, 
hold  and  dispose  of  them  as  vfduable  assets,  raised  large  sums  of  money  from  the  public 
which  are  still  unpaid,  and  some  of  their  railways  have  been  constructed,  or  partially  so, 
and  some  are  not  yet  built,  and  it  is  necessary  that  the  powers  conferred  upon  these 
companies  as  above  mentioned  should  be  still  enjoyed  by  ihem,  in  order  that  they  may 
realize  upon  the  lands,  and  have  the  full  benefit  of  the  consideration  which  parliament 
agreed  to  give  them,  and  that  they  may  so  redeem  their  indebtedness. 

If,  however,  the  Act  now  objected  to  were  left  to  its  operation,  the  powders  given  by 
parliament  to  these  companies  with  reference  to  their  lands  might  be  rendered  wholly 
worthless,  or  at  least  be  seriously  diminished,  and  thus  Canada  would  be  prevented 
except  by  the  authority  of  the  provincial  government,  from  carrying  out  its  policy  with 
reference  to  its  disposition  of  the  public  lands,  in  granting  them  to  companies  to  secure 
the  construction  of  railways  or  other  works  for  the  advantage  of  the  country,  whilst  at 
the  same  time  the  securities  issued  by  these  companies  would  without  doubt  be  seriously 
depreciated,  and  the  credit  of  the  Dominion  also  affected  prejudicially,  as  having  author- 
ized the  securities  to  be  given,  and,  as  being  as  above  mentioned,  in  some  cases  guarantor 
in  respect  thereof. 

These  facts,  it  is  submitted  further,  show  that  the  Act  is  one  which  aff'ects  the 
intei'ests  of  the  whole  Dominion,  and  may  operate  prejudicially  thereto. 

It  is  also  submitted  that  the  Act  in  question  is  in  direct  conflict  with  the  legisla- 
tion of  the  Dominion  parliament  incorporating  the  Canadian  Pacific  Raihvay  and  other 
railway  companies,  for  the  purpose  of  building  railways  in  or  through  Manitoba  as  works 
for  the  public  advantage  of  Canada. 

These  comyianies  are  all  authorized  by  their  Acts  of  incorporation  to  acquire  and 
hold  lands  for  right  of  way,  and  other  purposes  of  the  railways,  and  to  receive,  hold  and 
dispose  of  grants  of  lands  for  right  of  way  and  other  purposes  of  the  railways,  and  to 
receive,  hold  and  dispose  of  grants  of  lands  by  way  of  subsidies  from  any  government, 
corporation,  or  person,  and  it  was  requisite  that  the  companies  should  have  such  powers, 
for  the  purpose  of  carrying  out  the  objects  of  their  incorporation. 

Parliament  had,  under  the  constitution,  the  undoubtrd  right  to  grant  these  charters 
with  the  powers  refei-red  to,  and  the  right  also  to  use  and  dispose  of  the  Dominion  lands 
in  subsidizing  these  companies  in  order  to  get  railways  built  ;  but  the  Act  of  the  legis- 
lature now  under  discussion,  if  left  to  its  operation,  would  clearly  clash  with  these  Acts 
of  parliament,  in  so  far  as  it  would  Iia\e  the  effect  of  making  dependent  upon  the  autho- 
rity of  a  provincial  executive,  the  right  of  these  companies  to  acijuire,  hold  and  dispose 
of  real  estate  in  ^Manitoba,  as  the  Acts  of  j)arliainent  enact  they  shall  have  the  right  to 
do,  and  also  in  .so  far  as  it  would  make  it  necessary  for  tlie  coinj)anies  to  obtain  the  pro- 
vincial license,  to  accjuire  and  hold  even  the  land  neces.sarv  for  their  right  of  way,  with- 
out which  power  their  Acts  of  incorporation   would  be   absf>lutely  valueless  and  useless. 

As  regards  particularly  the  Canadian  Pacific  liailway  Conqrany,  the  Act  in  question 
was  intended,  as  a{)pears  fidpi  the  speech  and  action  of  the  Attorney  General  of 
Manit(jba,  already  referred  to,  to  enable  the  province  of  Manitoba  indirectly  to  deprive 
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the  company  of  the  benefit  of  one  of  the  conditions  of  its  contract  with  the  Dominion 
for  the  construction  of  the  railway,  by  forcing  it,  as  a  condition  of  obtaining  a  license  to 
hold  and  dispose  of  real  estate,  to  submit  to  taxation  under  the  provincial  laws,  from 
which,  so  far  as  the  territory  added  to  the  province  under  the  Act  of  parliament  of 
1881  is  concerned,  it  is  entitled  by  contract  to  be  exempt. 

The  original  contract  between  the  Dominion  and  the  railway  company  was  ratified 
by  the  Act  of  parliament,  44  Victoria,  chapter  1,  assented  to  on  the  15th  February, 
1881,  and  clause  16  of  that  contract  was  as  follows  : — 

"  16.  The  Canadian  Pacific  Railway  Company,  and  all  stations  and  station  grounds, 
workshops,  buildings,  yards  and  other  property,  rolling  stock  and  appurtenances 
required  and  used  for  the  construction  and  working  thereof,  and  the  capital  stock  of  the 
company,  shall  be  for  ever  free  from  taxation  by  the  Dominion,  or  by  any  province  here 
after  to  be  established,  or  by  any  municipal  corporation  therein,  and  the  lands  of  the 
company,  in  the  North-west  Territories,  until  they  ai"e  either  sold  or  occupied,  shall  also 
be  free  from  such  taxation  for  twenty  years  after  the  grant  thereof  from  the  Crown.'" 

At  that  date  the  boundaries  of  Manitoba  were  those  fixed  by  40  Victoria,  chap- 
ter 6  of  the  statutes  of  Canada,  but  by  an  Act  of  parliament,  chapter  14  of  44  Victoria, 
assented  to  on  the  21st  March,  1881,  these  boundaries  were  greatly  extended,  and  a 
large  area,  which  up  to  that  date  had  been  a  part  of  the  North-west  Territories,  and 
subject  to  clause  16  of  the  contract  above  referred  to,  was  added  to  Manitoba. 

As  will,  however,  be  seen  from  subsection  "  h  "  of  section  2  of  the  Act  last  men- 
tioned, which  is  in  the  following  words  : 

*'The  said  increased  limit  and  the  teri-itory  thereby  added  to  the  province  of 
Manitoba  shall  be  subject  to  all  such  provisions  as  may  have  been,  or  shall  hereafter  be 
enacted,  respecting  the  Canadian  Pacific  Railway  and  the  lands  to  be  granted  in  aid 
thereof,"  the  added  territory  was  still  to  continue  subject  to  the  clause  of  the  railway 
contract  above  referred  to,  and  the  pro\ince  of  Manitoba  agreed,  by  an  Act  of  its  own 
legislature,  to  the  extension  of  its  boundaries  upon  that  condition,  as  appears  upon 
reference  to  the  Dominion  and  provincial  Acts. 

If  the  licinising  Act  now  in  question  be  left  to  its  operation,  and  if  it  be  of  the 
prohibitory  character  apparently  intended  and  contended  for  by  the  government  of  the 
province,  it  will  enable  that  government  to  deprive  the  railway  company  of  a  valuable 
right  under  its  contract  with  the  Dominion,  by  forcing  it,  as  a  condition  of  obtaining  a 
provincial  license,  to  agree  to  abandon  its  right  to  exemption  from  taxation  as  to  the 
said  territory  added  to  Manitoba,  thus  frustrating  the  policy  and  intention  of  the 
Dominion  [>arliament  as  to  the  rights  of  the  company  in  all  territory  under  the 
Dominion  control  at  the  time  of  the  contract,  and  aniounting  in  effect  to  a  repudiation 
of  the  agreement  of  the  pi'ovince  with  Canada,  when  it  consented  to  take  the  added 
territory,  subject  to  all  the  rights  therein  of  the  Canadian  Pacific  Railway  Company. 

It  may  also,  in  connection  with  these  Acts  of  parliament  of  44  Victoria,  be 
pointed  out  that,  as  to  the  added  territory,  the  province  of  Manitoba  is  Vjound  by  the 
provisions  of  said  chapter  14.  subsection  "  /^"  to  recognize  the  powers,  which  had  then 
already  been  conferred,  of  the  comj)any  to  hold  and  dispose  of  its  lands  in  ManitoV)a, 
as  said  powers  are  conferred  under  its  charter  of  incorporation  embodied  in  the  Act  44 
Victoria,  chapter  1,  and  especially  referred  to  in  section  2  of  that  Act,  and  that  the 
provincial  licensing  Act  now  under  consideration,  in  so  far  as  that  territory  is  con- 
cerned, is  in  this  respect  in  direct  conflict  with  the  Acts  of  parliament,  44  Victoria, 
chaps.  1  and  14,  and  is  an  attempt  to  repudiate  its  own  contract  in  agreeing  to  take  the 
added  tei'ritory  subject  to  certain  conditions. 

In  view  of  these  facts,  which  refer  more  particularly  to  the  effect  of  tlui  Act  upon 
the  Canadian  Pacific  Railway  Company,  it  is  submitted  it  ought  not  be  left  to  its 
operation,  and  the  province  be  enaljletl  thus  to  deprive  the  com])any,  in  so  far  at  least 
as  the  added  territoiy  is  concerned,  of  the  powers  and  valuable  concessions  which 
parliament  granted  to  it  in  the  exercise  of  its  constitutional  authority  in  carrying  out 
its  policy  for  the  construction  of  that  railway  in  the  public  interest  of  Canada. 

It  is  sul>mitted  that  the  above  serious  objections  to  the  Act  under  discussion  call 
for  the  exercise  of  the  power  of  disallowance  in  this  case,  whether  the  legislation  in 
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question  is  or  is  not  intra  vires  of  the  local  legislature,  but  I  also  desire  briefly  to  draw 
attention  to  certain  other  grounds  of  objection  to  the  Act  of  a  more  technical  character, 
on  account  of  which  it  is  submitted  the  Act  should  be  disallowed,  and  these  are  as 
follows  : — 

1st.  That  as  the  Act  might,  if  left  to  its  operation  as  above  explained,  have  the 
eflFect  of  restricting  the  Dominion  in  its  right  to  dispose,  as  it  sees  fit  in  the  interests  of 
Canada,  of  part  of  the  public  property  consisting  of  Dominion  lands,  it  would  operate  as 
an  interference  with  a  subject  of  legislation  over  which  parliament  has  express  and 
exclusive  authority  by  virtue  of  the  first  enumerated  power  under  section  91  of  the 
British  North  America  Act. 

2nd.  Assuming  for  the  reasons  already  stated  that  the  Act  is  intended  to  have,  and 
may  have,  the  effect  of  prohibiting  any  company  to  which  it  applies  exercising  any  of 
the  powers  referred  to  in  it,  except  upon  obtaining  a  license  from  the  provincial 
authority,  it  is  in  that  view  unconstitutional,  for,  although  it  may  be  successfully 
contended  upon  the  strength  of  certain  expressions  of  opinion  in  the  Judicial  Committee 
of  the  Privy  Council  in  regard  to  the  relative  powers  of  parliament  and  the  local 
legislatures,  that  a  corporation  duly  chartered  by  parliament  to  do  business  in  more 
than  one  province  must,  in  carrying  on  business  in  a  province,  conform  to  the  general 
local  laws  affecting  its  operation,  there  is  no  sanction  given  in  any  of  these  cases  to  the 
doctrine  that  such  a  corporation  can  be  altogether  prohibited  by  a  province  from  doing 
business  therein,  unless  it  gets  a  license  from  that  province  so  to  do,  and  such  legislation, 
it  is  submitted,  would  be  contrary  to  the  provisions  of  the  91st  section  of  the  British 
North  America  Act. 

3rd.  That  it  is  not  a  general  local  law  for  the  regulation  of,  or  imposing  like  con- 
ditions and  fees  upon  all  companies  of  the  same  classes  doing  business  in  the  province, 
whether  incorporated  by  provincial  or  outside  authority,  but  it  is  legislation  specially 
discriminating  against  corporations  duly  incorporated  to  do  business  in  more  than  in 
one  province,  under  said  section  91  of  the  British  North  America  Act,  and  imposing 
burdens  upon  them,  to  which  locally  incorporated  companies  with  like  powers  and  priv- 
ileges are  not  submitted. 

4th.  The  unlimited  and  undefined  power  under  sections  1 1  and  12  given  to  the 
Lieutenant-Governor  in  Council,  as  to  fixing  the  license  fee,  and  as  to  the  restrictions  to 
be  imposed  upon  the  several  companies  applying  for  license  under  the  Act,  is  a  serious 
ground  for  objection.  The  Lieutenant-Governor  in  Council  may  under  these  sections 
discriminate  as  between  different  companies  applying  for  licenses  as  to  the  fees  or  re- 
strictions he  imposes,  or  he  may  impose  such  fees  and  restrictions  as  to  all  or  some  com- 
panies as  may  practically  prohibit  them  from  obtaining  a  license  or  exercising  their 
powers  in  the  province.  By  this  means  the  interests  of  the  Dominion,  as  a  large  pro- 
perty holder  in  the  province,  and  with  a  large  interest  in  the  carrying  out  of  the  con- 
struction of  railvvjiys,  to  which  land  subsidies  of  the  Dominion  lands  in  Manitoba  have 
been  granted,  might  be  seriously  affected,  or  its  policy  as  to  its  Manitoba  lands  wholly 
thwarted.  The  Act  should,  upon  its  face,  disclose  in  general  terms  what  these  condi- 
tions and  restrictions  are  to  bo,  and  upon  what  princi]>le  the  fees  are  to  be  imposed,  so 
that  they  can  bo  considered  by  the  Governor  in  Council  with  a  -view  to  deciding  whether 
they  are  imposed  oi-  prescribed  upon  any  of  the  objectional)le  principles  just  referi-ed 
to  or  not. 

5th.  The  ))rovisions  of  section  G  that  any  lands  held  by  a  company  licensed  under 
the  Act  for  longer  than  ten  yciirs  "  shall  be  forfeited  to  and  l)ecome  vested  in  the  Crown 
for  the  use  of  the  province  of  Manitoba,"  is  one  which,  so  far  as  lands  acquired  b}-  such 
company  from  the  Dominion,  tliat  is  to  say,  "Dominion  lands,"'  are  concerned,  it  is  sub 
niittcfl,  should  not  be  allowed  to  i-eniain  in  operation.  If  such  lands  are  to  be  forfeited, 
the  forfeiture  should  1)0  for  the  public  uses  of  Canada. 

In  conclusion,  I  have  the  honour  to  ask  the  early  considtM-ation  by  the  Governor  in 
Council  of  the  Act  in  question,  and  of  the  matters  and  statements  above  submitted,  and 
to  request  that,  in  view  of  the  .serious  pi-ejudical  effect  which  in  many  respects  the 
operation  of  the  Act  may  liave  upon  the  interests  of  the  Dominion,  and  as  to  the  car- 
ryinLC  out  of  its  policy  witli  regard  to  the  construction  of  railways  in  INIanitoba  and  the 
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Territories,  and  the  disposal  of  Dominion  lands,  as  well  as  upon  the  interests  of  the 
Canadian  Pacific  Railway  and  other  railways  above  referred  to,  and  upon  the  other 
grounds  endeavoured  to  be  put  forward  above,  the  Act  be  disallowed. 

As  it  may  possibly  be  considered  as  to  this  application,  that  the  Act  may  safely  be 
left  to  be  disposed  of  by  the  courts,  on  the  question  whether  it  is  or  is  not  intra  vires  of 
the  local  legislature,  I  would  only  say  that  in  regard  to  many  of  the  more  serious  objee 
tions  which,  I  have  urged,  they  are  not  matters  which  oould  be  given  effect  to  by  the 
courts,  but  can  only  be  acted  upon  by  disallowing  the  Act,  and  as  the  objections  taken 
to  the  unconstitutionality  of  the  Act,  they  might  not  be  upheld  by  the  courts,  whilst 
meantime  the  Act  would  have  taken  effect  beyond  any  power  of  disallowance,  and  the 
injurious  results  now  sought  to  be  avoided,  would  have  to  be  submitted  to. 


I  have,  kc. 

GEO.  M.  CLARK, 


Sol.  C.P.R. 


Report  of  tJie  Hon.  the   Minister  of  Justice,  approved  by  His  ErceUeucy  the   Governor 
General  in  Coumyil  on  the  J^th  April,  1S91. 

Department  of  Justice,  Ottawa,  21st  March,  1891. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  "  An  Act  to  authorize  companies, 
institutions  or  corporations  incorporated  out  of  this  province  to  transact  business 
therein,  "  passed  by  the  legislature  of  the  province  of  Manitoba,  at  its  session  of  1890, 
being  chapter  23,  which  Act  was  received  by  the  Secretary  of  State  on  the  11th  day  of 
April  last. 

Section  1  of  this  Act  provides  that : — 

"  Any  company,  institution  or  corporation  duly  incorporated  under  the  laws  of 
Great  Britain  and  Ireland,  or  of  the  Dominion  of  Canada,  or  of  the  late  province  of 
Canada,  or  any  of  the  provinces  of  the  Dominion  of  Canada,  or  of  any  state  of  the 
United  States  of  America,  or  of  any  state  or  country  of  Europe,  for  the  purpose  of  lend- 
ing or  investing  money,  transacting  any  loaning  lousiness  of  any  description  in  its  corpo- 
rate name  (except  the  business  of  banking),  or  for  the  transaction  of  any  other  business 
of  a  like  nature,  including  the  acquisition  and  sale  of  real  estate  and  other  object  or 
purpose  to  which  the  legislative  authority  of  Manitol)a  extends,  except  the  business  of 
insurance,  or  the  building  and  working  of  railways,  may  obtain  a  license  from  the 
Lieutenant-Governor  in  Council,  authorizing  it  to  carry  on  its  business  within  the 
province  of  Manitoba  on  compliance  with  the  provision  of  the  Act  with  regard  to  the 
issue  of  such  license  :  " — It  further  provides  tha".  "An  insurance  or  railway  company,  or 
a  bank  incorporated  as  aforesaid  may  obtain  a  license  under  this  section  for  all  the 
above  purposes,  but  not  to  carry  on  the  business  of  insurance,  railway  building  or  oper- 
rating  or  banking  (as  the  case  may  be)." 

It  would  appear  that  this  section  was  intended  to  supply  to  all  companies  incorpo- 
rated outside  of  the  limits  of  Manitoba  for  any  of  the  following  purposes,  namely  : — 

(a.)  Lending  or  investing  money. 

(b.)  Transacting  any  loaning  business  of  any  description  except  banking. 

(c.)  Transacting  any  other  business  of  a  like  nature,  including  the  ac(|uisition  and 
sale  of  real  estate  or  other  object  or  purpose  to  which  the  legislative  authority  of  Mani- 
toba extends,  except  the  business  of  insurance  or  of  building  or  working  railways. 

(d.)  It  is  intended  to  apply  also  to  railway  companies  and  insurance  companies  and 
banks,  in  so  far  as  they  have  corporate  powers  for  the  purpose  named  in  "  r/,,'"  "  A  "  and 
"  c," 

Sections  2,  3,  and  4  prescriVje  conditions  to  be  complied  with  before  the  license  can 
be  oljtained,  and  make  provision  with  regard  to  the  service  of  legal  pi'ocess  on  the  com- 
panies which  may  apply  for  and  obtain  the  license. 
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Section  5  gives  certain  powers  to  licensed  companies  with  regard  to  the  taking  of 
mortgages  and  bonds  as  security  for  the  money  lent,  and  as  to  selling  and  transferring 
such  securities.  / 

Sections  6  and  7  are  as  follows  : — 

6.  "  No  such  company,  institution  or  corporation  shall  hold  any  lands  or  any 
interest  therein,  for  a  longer  period  than  ten  years  from  the  date  when  such  lands  or 
interest  therein,  are  acquired.  Any  lands  or  interests  in  lands,  owned  and  not  disposed 
of  by  any  such  company,  within  said  period,  shall  be  forfeited  to,  and  become  vested  in 
the  Crown  for  the  use  of  the  province  of  Manitoba.  This  section  shall  only  apply  to 
lands  upon  which  any  such  company,  institution  or  corporation  may  hold  a  mortgage, 
after  such  mortgage  lias  been  foi'eclosed,  or  after  such  land  has  been  offered  for  sale  after 
the  coming  into  force  of  this  Act,  under  the  power  of  sale  in  such  mortgage,  or  after 
the  mortgagor  has  released  to  such  company,  institution  or  corporation  his  equity  of 
redemption  in  such  lands,  provided  that  any  lands  or  interest  in  lands,  held  by  any  such 
company,  institution  or  corporation  at  the  time  of  the  coming  into  force  of  this  Act  may, 
notwithstanding  this  Act,  be  held  for  a  period  of  five  years  from  the  date  this  Act 
comes  into  force.  This  section  shall  apply  to  lands  or  any  interest  therein,  acquired 
before  or  after  the  coming  into  force  of  this  Act,  except  as  herein  provided. 

7.  "  The  next  preceding  section  shall  apply  to  lands  or  any  interest  therein  held  by 
any  such  company,  institution  or  corporation  in  the  name  of  a  trustee." 

Section  8  provides  that  tiie  license  may  be  revoked  at  any  time  by  the  Lieutenant- 
Governor  in  Council  for  violation  of  any  of  the  provisions  of  the  Act. 

Under  section  11,  the  Lieutenant-Governor  in  Council  may  restrict  a  license  in  any 
manner  that  may  seem  desirable  ;  and  under  section  12,  the  fee  for  a  license  shall  be 
such  sum  as  may  be  fixed  by  the  Lieutenant-Governor  in  Council. 

Under  section  1 4,  licensed  companies  are  required  to  transmit  to  the  provincial 
department  of  agriculture  certain  annual  returns  ;  and  section  15  repeals  certain  Acts 
having  relation  to  the  licensing  of  companies. 

Reviewing  this  Act,  it  is  necessary  to  call  attention  to  the  Act  of  Manitoba,  chapter 
11,  49  Vic,  section  4,  which  is  not  repealed.  The  section  is  as  follows:  "No  com- 
pany, corporation  or  (  ther  institution,  not  incorporated  under  the  provisions  of  the 
statutes  of  this  province  shall  be  capable  of  taking,  holding  or  acquiring  any  real 
estate  within  the  province  unless  under  license  from  the  Lieutenant-Governor  in 
Council,  under  any  statute  of  this  province  in  that  behalf." 

This  section,  taken  in  connection  with  the  Act  under  review,  indicates  clearly,  it  is 
submitted,  that  the  intention  of  the  legislature  was,  and  the  probable  interpretation  of 
this  Act,  if  it  should  have  any  force,  would  be  to  prevent  any  company  not  incorporated 
or  licensed  under  the  laws  of  ]Manitoba  from  carrying  on  in  Manitoba  any  business 
coming  under  any  of  the  classes  before  enumerated  under  (a),  (b),  (c)  and  (d),  even 
though  power  to  do  so  had  been  conferred  by  the  parliament  of  the  United  Kingdom 
or  the  parliament  of  Canada. 

Likewise  that  intention  w;is,  and  the  eil'ect  would  be,  to  prevent  any  company  of 
the  classes  l)efere  enumeratoci  under  (a),  (h),  (c)  and  ('/)  from  holding  real  estate  within 
the  province,  even  though  expi-essly  authorized  to  do  so,  or  even  though  the  holding  of 
real  estate  should  be  necessary  for  the  objects  and  business  of  the  company,  and  that 
proiiibition  extends  to  conipaiiicis  having  that  power  conferred  upon  them  by  the  parlia- 
ment of  the  United  Kingdom  or  the  i>arliament  of  Canada,  legislating  within  its 
authority,  unless  by  license  fi'om  the  provincial  government,  and  tlien  only  for  a  limit- 
ed term  of  years,  and  with  tlie  rcisult  of  the  lands  being  forfeited  to  the  province,  if  that 
term   of  yeai-s  should  be  passed  without  the  lands  i)eing  disposed  of. 

The  enactment  further  piupoits  to  be  retroactive  so  as  to  extend  to  companies  in- 
corporated before  its  passage,  and  to  lands  held  by  companies  before  its  passage,  no 
matter  what  the  considerations,  tei-nis  or  conditions  nuiy  have  been  on  which  the  lands 
may  have  been  obtained  and  held  liv  the  companies. 

On  the  Kith  July  18S7,  the  unth-rsii^'ned  in  reporting  upon  an  Act  of  the  legisla- 
ture of  till'  province  of  Quebec.  ID-.jQ  N'ictoria,  chapter  .''>!),  intituled  "An  Act  to 
authorize  certain  corporations  and  iiidi\  iduals  to  loan  and  invest  money  in  this  province' 
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reported  upon  some  of  the  legal  questions  involved  in  the  Act  under  consideration. 
That  Act  was  similar  in  character  and  purpose  to  the  one  now  under  review,  and  he 
only  refrained  from  recommending  its  disallowance,  because  it  did  not  contain  any 
negative  provisions  forbidding  companies  to  do  business  without  obtaining  a  license 
from  the  provincial  government,  but  merely  professed  to  confer  power  on  them  to  do 
business  after  obtaining  a  license. 

The  undersigned  deems  it  unnecesary  to  repeat  the  argument  set  out  in  that  re- 
port. He  is  of  the  opinion  that  for  the  reasons  therein  stated,  the  Act  under  review, 
in  so  far  as  it  relates  to  companies  having  the  powers  referred  to  in  said  Act,  by  virtue 
of  legislation  from  the  parliament  of  the  United  Kingdom  or  from  the  parliament  of 
Canada,  is  ultra  vires  of  a  provincial  legislature,  and  for  that  reason  and  also  for  the 
reason  hereinafter  stated,  he  recommends  that  the  Act  be  disallowed. 

If  the  Act  under  review  could  be  regarded  as  within  the  competency  of  a  provin- 
cial legislature,  there  are  many  very  grave  reasons  why  it  should  not  be  left  to  its 
operation. 

1.  In  Manitoba  all  the  lands  were  originally  the  property  of  Canada,  and  all  un- 
granted  lands  there  are  still  the  property  of  Canada.  Any  legislation  prejudicially 
affecting  the  value  of  the  public  lands  in  that  province,  or  restricting  the  opportunities 
of  disposing  of  them,  or  altering  or  diminishing  the  security  of  the  tenure  on  which 
they  have  been  or  may  be  parted  with,  is  legislation  directly  affecting  the  property  and 
interests  of  the  people  of  Canada  at  large.  If  the  Act  in  question  is  valid  and  should 
be  left  to  its  operation,  the  government  of  Canada  in  dealing  with  corporations  will  be 
confined  in  its  sale  or  subsidies  of  public  lands  to  such  companies  only  as  the  government 
of  Manitoba  may  choose  to  license  for  the  purpose.  The  Act  in  question  would  preclude 
the  government  of  Canada  from  selling  its  lands,  or  giving  them  on  any  terms,  to  any 
company  empowered  by  its  own  parliament  to  take  such  lands,  unless  the  assent  of  the 
provincial  government  were  first  obtained.  It  is  against  the  interests  of  Canada,  as  well 
as  against  common  reason  and  justice  that  such  legislation  should  be  permitted  to  have 
any  opei-ation. 

2.  Ever  since  the  acquisition  of  Rupert's  Land,  it  has  been  the  policy  of  the 
Dominion  government,  in  the  interests  of  the  whole  of  Canada,  to  encourage  the  settle- 
ment and  colonization  of  all  the  agricultural  lands  in  Manitoba  and  the  North-west 
Territories.  To  attain  this  end,  the  government  has,  in  many  instances  in  the  past, 
subsidized  railway  companies,  and  other  companies,  by  land  grants.  Largely  upon  the 
faith  of  such  grants,  railways  and  other  great  public  improvements  have  been  built  in 
and  through  Manitoba  and  the  North-west  Territories,  thereby  opening  up  for  settle- 
ment and  affording  means  for  the  further  development  of  Manitoba  and  the  Territories. 
It  is  in  the  public  interest,  with  a  view  to  further  development,  that  the  power  of  the 
government  of  Canada  to  deal  with  that  portion  of  the  public  domain  as  yet  ungranted, 
should  be  preserved  unimpaired.  The  legislation  in  question  checks  that  policy  and 
must  seriously  impede  any  future  efforts  of  the  government  and  parliament  of  Canada  in 
that  direction. 

3.  The  provision  that  lands  held  by  any  company  for  a  longer  period  than  ten  years 
from  the  date  when  such  lands  were  acquired,  shall  be  forfeited  to,  and  become  vested  in 
the  Crown,  for  the  use  of  the  province  of  Manitoba,  except  that  any  company  now  holding 
lands  may  hold  them  for  five  years  from  the  date  of  the  passing  of  the  Act,  would  have 
the  effect  of  confiscation,  in  respect  to  all  companies,  which,  before  the  passing  of  the  Act 
acquired  lands  in  Manitoba  under  competent  legislation  and  by  Dominion  lands  patents, 
and  involves  a  breach  of  faith  by  causing  a  detrimental  change  in  the  terms  on  wliich 
the  contracts  with  those  companies  were  made. 

4.  A  large  addition  was  made  by  the  parliament  of  Canada  to  the  subsidy  of 
Manitoba,  as  fixed  by  its  original  constitution,  by  reason  of  the  fact  that  the  public 
lands  were  owned  by  Canada  and  not  by  the  province.  The  people  of  Canada  had  a 
right  to  expect  that  the  disposal  of  these  lands  would  ensure  to  the  benefit  of  the  whole 
country,  as  a  compensation  for  the  additional  sul)sidy  so  provided.  Tlie  I'estrictions 
which  Acts  of  this  nature  would  impose  on  the  disposition  of  the  lands  wouhl  largely 
tend  to  prevent  that  expectation  from  being  fealized.      Inasmuch  as  enormous  tracts  of 
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land  in  the  province  have  been  granted  by  parliament  to  companies,  which  would  fall 
under  the  operation  of  this  Act,  the  Act  would  seem  to  be  an  attempt  on  the  part  of  the 
province  to  possess  itself,  in  addition  to  the  subsidy  mentioned,  of  a  large  portion  of 
the  lands  as  well. 

5.  Section  6  of  the  Act  provides  that  in  case  of  the  forfeiture  imposed  by  the  Act, 
the  lands  forfeited  shall  become  the  property  of  the  province  of  Manitoba.  The  under- 
signed would  suggest  that  if  it  were  proper  to  impose  such  forfeiture  for  any  of  the 
causes  stated  in  the  Acts,  the  lands  should  revert  to  the  original  grantor,  in  this  case  the 
Government  of  Canada. 

6.  Under  authority  of  existing  Dominion  statutes,  the  government  of  Canada  holds 
a  mortgage  upon  large  tracts  of  land  in  the  province  of  Manitoba,  granted  to  the  Canadian 
Pacific  Railway  Company,  in  respect  of  an  obligation  outstanding,  connected  with  the 
original  contract  between  that  company  and  government  of  Canada,  the  government 
of  Canada  is  likewise  the  guarantor  for  the  Canadian  Pacific  Railway  Company,  and 
other  railway  companies,  of  very  large  liabilities  to  their  respective  bondholders.  The 
lands  held  by  these  companies  are  the  security  for  these  guarantees.  The  Act  in  ques- 
tion diminishes  the  value  of  such  securities  by  shortening  the  tenure  of  the  lands,  com- 
pelling a  speedy  sale,  whatever  the  depreciation  thereby  caused  may  be,  and  by  placing 
the  lands  in  danger  of  early  forfeiture  to  the  province.  It  seems  unnecessary  to  add 
that  such  legislation  directly  prejudices  the  interests  of  the  Dominion  as  a  whole. 

7.  By  the  terms  of  the  Act,  the  Executive  Council  of  the  province  is  invested  with 
the  absolute  right  to  restrict  the  license  to  be  granted  under  it  in  any  manner  how- 
soever, to  exact  fees  for  the  license  to  any  amount,  and  to  revoke  the  license  when  the 
Council  deems  that  the  Act  has  been  violated  by  the  company  holding  it.  Such  legis- 
lation seems  to  be  without  a  precedent.  The  protection  of  trade  and  commerce,  as  well 
as  justice  to  those  associations  which  have  been  incorporated  by  the  parliament  of  Can- 
ada and  by  other  competent  authority,  would  seem  to  require  that  safeguards  and  rea- 
sonable conditions  should  be  prescribed  by  the  legislature,  and  that  your  Excellency's 
government  should  have  an  opportunity  of  considering  their  sufficiency,  before  an  Act 
of  this  character  should  be  allowed  to  go  into  operation. 

8.  The  Act  under  review  has  also  to  be  considered  with  reference  to  its  effect  on 
the  Canadian  Pacific  Railway  Company  and  other  railway  companies  incorporated  by 
the  parliament  of  Canada.  Under  a  policy  adopted  by  that  parliament,  the  Canadian 
Pacific  Railway  was  constructed  in  consideration  of  the  payment  of  a  subsidy  in  money 
and  the  grant  of  a  subsidy  in  Dominion  lands  in  Manitoba  and  elsewhere,  and,  for  the 
purpose  of  enabling  the  company  to  utilize  these  lands  as  a  means  of  getting  money 
wherewith  to  Vjuild  the  railway,  before  they  could  possibly  be  sold,  parliament  fully 
empowered  the  company  by  its  Act  of  incorporation  and  subsequent  Acts,  to  receive, 
hold  and  dispose  of  these  lands  as  it  saw  fit,  and  to  issue  bonds  and  other  securities 
thereon.  Under  these  powers  the  company  has  acted.  It  has  issued  bonds  and  other 
securities  to  a  large  amount  on  the  security  of  a  mortgage  on  these  lands.  Parliament 
has  also,  in  pursuance  of  a  like  policy,  incorporated,  as  it  had  authority  to  do,  other  com- 
panies to  Ijuild  raihvuys  in  and  through  Manitoba,  and  these  companies  have  built  their 
railways  in  considciation  of  Dominion  land  subsidies.  Parliament  has  given  them 
power  to  ac({uire,  hold,  and  dispose  of,  and  to  issue  bonds  secured  on  such  lands,  in  order 
that  they  might  obtain  money  wherewith  to  construct  the  railwa3-s.  Such  companies 
have,  on  the  securities  of  tiiese  ];inds  and  tlie  right  to  acquire,  hold  or  dispose  of  them 
as  valuable  assets,  raised  l;uge  sums  of  jnoney  which  are  still  unpaid.  In  other  cases, 
companies  under  the  same  circumstances,  have  their  railways  partially  constructed,  in 
other  cases  still,  th<'  railways  are  not  yet  built,  and  it  is  necessary  that  the  powers  con- 
ferred by  parliament,  .-is  ahoxf  mentioned,  should  still  be  enjoyed  by  the  companies,  in 
order  that  they  may  i-eali/e  on  iheii'  lands,  and  have  the  tull  benefit  of  the  consideration 
which  parliament  agi-eecl  to  </\vo  ilieni,  in  order  that  they  may  carry  on  the  enterprise 
which  they  lia\e  undei-taken.  If  the  Act  in  (juestion  has  validity  and  operation,  the 
lands  of  all  of  these  companies  will  l)e  rendered  of  very  much  less  value  than  when  the 
respective  companies   made  their  (  ngagenients    with    the  government,   and  with    their 
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creditors.     The  public  faith  of  Canada  should   not  be  allowed  by  your   Excellency's 
government  to  be  impaired  by  Act  of  a  provincial  legislature. 

9.  The  Act  in  question  specially  effects  the  rights  of  the  Canadian  Pacific  Railway 
Company  in  regard  to  that  portion  of  the  province  of  Manitoba  which  was  added  to  it 
under  the  provisions  of  44  Victoria,  chapter  14  (Canada).  By  the  original  agreement 
between  the  government  and  that  company,  the  government  undertook  to  grant  to  the 
company  a  subsidy  of  25,000,000  acres  of  land,  to  be  selected,  as  far  as  possible  out  of 
every  alternative  section,  for  twenty-five  miles,  on  each  side  of  the  line  of  railway.  A 
portion  of  the  company's  land  grant  was  therefore  within  the  territory  added  in  1881 
to  the  province  of  Manitoba.  The  government  of  the  province  of  Manitoba  has  con- 
tended that  under  the  Act  under  review,  the  Canadian  Pacific  Railway  has  no  power  to 
take,  hold,  sell  or  deal  with  lands  in  the  added  territory  without  taking  out  a  license 
from  the  provincial  government  under  this  Act.  One  of  the  terms  of  the  Dominion  Act 
by  which  the  area  of  the  province  was  increased  provided  that  the  said  increased  limit, 
and  the  territory  thereby  added  to  the  province  should  be  subject  to  all  such  provisions 
as  were  then,  or  should  thereafter  be  enacted,  respecting  the  Canadian  Pacific  Railway, 
and  the  lands  to  be  granted  in  aid  thereof.  The  assent  of  the  legislature  of  the 
province  of  Manitoba  to  this  extension,  and  its  terms,  were  given  by  the  Act  44  Vic- 
toria (3rd  section),  chapters  1  and  6,  assented  to  respectively  on  the  4th  March  and  on 
23rd  of  May,  1881.  If  the  Act  now  under  review  operates  according  to  its  terms,  it 
would  effect  a  breach  of  the  obligation  of  the  province  of  Manitoba  as  contained  in  the 
Provincial  Acts  of  1881,  just  referred  to,  as  well  as  of  the  obligations  of  the  parliament 
of  Canada.  The  undersigned  must  add,  in  this  connection,  that  by  a  late  judgment  of 
the  Queen's  Bench  of  Manitoba,  delivered  on  the  11th  of  February  last,  the  Act  was 
held  to  be  inoperative,  as  far  as  the  land  of  the  Canadian  Pacific  Railway  Company, 
within  the  added  provincial  territory,  is  concerned,  and  was  in  fact  ultra  vires  in 
respect  thereto.  No  question  as  to  the  effect  or  validity  of  the  Act  in  the  territory 
originally  comprising  the  province  of  Manitoba  was  before  the  court. 

10.  The  Act  also  affects  in  a  special  manner  the  rights  and  the  property  of  the 
Hudson  Bay  company.  Previous  to  the  acquisition  of  Rupert's  Land  by  the  Can- 
adian government,  that  company  claimed  to  own,  in  fee  simple,  all  the  lands  now  com- 
prising the  province  of  Manitoba  and  the  North-west  Territoi  ies.  Upon  the  Company 
surrendering  its  proprietory  rights,  the  government  of  Canada  agreed  to  grant  to  it 
two  lots  of  land  in  each  surveyed  township  in  the  fertile  belt,  as  described  in  the 
agreement  of  surrender.  This  company  has  claimed  the  protection  of  your  Excellency's 
government  in  the  enjoyment  of  its  right,  and  in  the  possession  of  its  property  so 
acquired  and  assured  to  it.  The  charter  of  the  province  of  Manitoba  (the  Manitoba 
Act),  provided  that  nothing  therein  should  in  any  way  prejudice  or  affect  the  rights 
or  properties  of  the  Hudson  Bay  Company,  as  contained  in  the  condition  under 
which  that  company  surrendered  Rupert's  Land  to  Her  Majesty.  In  the  opinion  of 
the  company  (an  opinion  shared  by  the  undersigned),  the  rights  and  property  of  the 
company  would  be  very  materially  prejudiced  if  this  Act  had  effect. 

The  undersigned  might  point  out  other  grounds  of  objection  to  this  legislation, 
but  the  reasons  above  given,  as  well  as  those  contained  in  his  approved  report  to 
your  Excellency's  predecessor  of  the  16th  day  of  July,  1887,  seem  sufficient  to  justify 
the  recommendation  of  disallowance  which  he  has  made  herein. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Order  in  Council  disaUonnng  the  Act  above  mentioned,  puhlisJted  in  the  Canada 
Gazette  on  the   llth  April,  1891,   Vol.  XXIV.,  Xo.  .^/,  pcuje  1836. 
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Rej)ort  oj  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  Jfth  April,  1991.  « 

Department  of  Justice,  Ottawa,  March  21st,  1891. 
To  His  Excellency  the  Governor  General  in  Council : 

Chapter  31.     "  An  Act  respecting  the  diseases  of  Animals." 

The  undersigned  has  the  honour  to  report  upon  the  above  named  Act  which  was 
passed  by  the  legislature  of  the  province  of  Manitoba  at  its  session  of  1890,  and  which 
was  received  by  the  honourable  the  Secretary  of  State  on  the  11th  April  last. 

The  object  of  the  Act  is  to  provide  against  the  introduction  of  contagious  diseases 
into  the  province  of  Manitoba,  and  for  the  prevention  and  cure  of  the  same  within  the 
province  itself. 

Section  14,  provides  among  other  things,  that : 

"  It  shall  be  the  duty  of  cattle  or  farm  stock  owners,  and  of  every  breeder  of,  or 
dealer  in  cattle  or  other  animals,  and  of  every  one  bringing  animals  into  the  province  " 
cfec,  on  perceiving  the  appearance  of  infectious  or  contagious  disease  among  the  cattle  or 
other  animals  owned  by  him,  to  give  immediate  notice  in  writing  to  the  Department  of 
Agriculture  at  Winnipeg,  and  to  the  veterinarian  of  the  district,  and  that  any  person 
neglecting  to  give  such  notice  shall  be  liable  to  a  fine  of  $100. 

Section  31,  imposes  certain  duties  on  common  carriers,  and  prescribes  certain  acts 
to  be  done  by  persons  in  charge  of  vessels,  boats  and  other  crafts  at  the  close  of  each 
of  such  voyage,  and  before  putting  fresh  cargo  on  board,  for  the  purpose  of  cleansing  and 
disinfecting. 

Section  33  relates  to  the  landing  of  animals  from  vessels. 

Section  35  authorizes  the  provincial  officers  at  all  times  to  enter  upon  steamers, 
vessels  and  boats  in  respect  to  which  there  is  reason  to  believe  that  the  provisions  of  the 
Act  or  of  Orders  in  Council  made  thereunder,  have  not  been  complied  with,  and  imposes 
a  penalty  of  8100  on  any  person  refusing  admission  to  an  officer. 

Section  37  gives  the  Lieutenant-Governor  in  Council  power  to  make  such  orders  as 
he  thinks  expedient  for  regulating  or  prohibiting  the  importation  into  the  province,  of 
animals  from  any  country  or  provinces,  or  providing  for  the  inspection  and  quarantining 
of  animals  imported  into  the  province  from  any  country  or  pro\  incp,  and,  generally  any 
orders  whatsoever  which  may  be  thought  expedient  for  the  better  execution  of  the  Act. 

The  undersigned  has  had  brought  to  his  notice  an  Order  in  Council  made  under 
the  provisions  of  this  Act  on  the  17th  April,  1890,  to  the  following  effect :  — 

"The  ^linister  of  Agriculture  and  Immigration  may  from  time  to  time,  as  to  him 
may  seem  necessary,  appoint  from  among  the  district  veterinarians  of  the  province, 
veterinary  inspectors,  who  shall  examine  all  horses  brought  into  Manitoba  and  who  shall 
have,  in  respect  of  such  hoi'ses,  and  the  cars,  boats  and  other  conveyances  hy  which 
theyare  brought  into  Manitoba, all  the  powers  conferred  upon  district  veterinarians  by  the 
"  Act  respecting  tlu;  diseases  of  animals,  "'  or  of  any  regulations  or  Ordei's  in  Council 
issued  by  the  Lieutenant-Covernor  in  Council  under  the  provisions  of  the  said  Act. 

"And  it  shall  b(^  the  duty  of  all  persons  bringing  horses  into  Manitoba,  and  of  all 
railway  companies  and  other  corporations  having  such  horses  in  their  custody,  at  once 
to  notify  the  Department  of  Agriculture  and  Immigration  at  Winnipeg,  that  such  horses 
are  being  brought  into  Manit()l)a.  ' 

It  has  since  been  brought  to  liis  attention  that  officers  of  the  ^Manitoba  government, 
appointed  under  the  provisions  of  this  Act,  have  compelled  j)ersons  importing  horses 
into  the  province  to  pay  a  fee  of  si,  for  examination  of  each  horse  so  imported,  notwith- 
standing the  fact  that  such  animals  had  jtreviously  been  examined  by  a  duly  appointed 
oflicer  of  the  Canadian  Depart mcnt  of  Agriculture  appointed  under  the  provisions  of  the 
Act  of  the  parliament  of  Canada  respecting  contagious  diseases  among  animals,  and 
after  such  horses  had  l)een  proved  to  \H^  fi-ee  from  contagious  diseases,  or  from  any 
susi)icion  thereof,  and  that  great  injustice  had  been  done  by  reason  of  the  officers  of 
both    the    federal    and    the     provincial     governments    claiming    to    exercise    the    same 


53  VICTORIA,  1890.        '  947 


functions  in  regard  to  animals  imported  into  the  province.  It  had  therefore  become 
necessary  to  ascertain  the  constitutional  authority,  which  has  the  right  to  deal  with 
matters  of  this  character. 

Under  the  provisions  of  "  Tiie  British  North  America  Act  "  the  regulation  of  trade 
and  commerce,  as  well  as  matters  relating  to  quarantine,  come  within  the  exclusive 
jurisdiction  of  the  parliament  of  Canada.  That  parliament  has  already  legislated  in 
respect  to  both  of  these  matters.  Under  the  "  Act  respecting  Quarantine  "  chap.  68, 
R.  S.  C,  and  "The  Animals  Contagious  Diseases  Act"  chap.  69,  R.  S.  C,  sufficient 
regulations  have  been  made,  in  the  opinion  of  your  Excellency's  government,  to  prevent 
the  importation  of  animals  affected  by  contagious  diseases  into  any  province  of  Canada. 
Particular  attention  in  this  regard  has  been  given  to  the  province  of  Manitoba,  and  along 
the  frontier,  between  that  province  and  the  United  States,  there  is  an  efficient  service 
designed  to  protect  the  province  of  Manitoba  against  the  introduction  of  contagious 
diseases.  It  is  not  in  the  public  interest  that  importers  of  animals  into  the  province 
of  Manitoba  should  be  subject,  before  being  allowed  to  bring  animals  into  the  province, 
to  observe  the  regulations  which  are  made,  not  only  by  your  Excellency's  government 
under  the  authority  of  the  Act  of  the  Canadian  parliament  above  referred  to,  but  also 
those  which  have  been  made  by  the  Manitoba  government  under  the  authority  of  the 
Act  now  in  review,  inasmuch  as  such  an  obligation  would  lead  to  great  confusion  and 
hardship  and  the  useless  imposition  of  fees.  Legislation  of  the  character  of  the  Act 
in  question  is  legislation  affecting  trade  and  commerce,  a  subject  with  which  the  provin- 
cial Legislature  has  nothing  to  do,  although  it  would  be  quite  possible  for  an  Act  on  the 
subject,  and  serving  all  the  useful  purposes  which  could  be  served  by  the  Act  under 
review,  to  be  so  framed,  as  not  to  interfere  with  trade  and  commerce,  or  with  the  Dominion 
enactment  and  regulations  on  the  subject  of  "  quarantine  and  contagious  diseases  among 
animals  "  but  so  as,  on  the  contrary,  to  aid  in  the  enforcement  of  such  enactments  and 
legislation,  while  at  the  same  time  providing  internal  regulations  for  the  province, 
tending  to  promote  vigilance  and  caution  as  regards  the  introduction  and  spread  of 
disease.  Such  an  enactment,  within  the  powers  of  the  legislature  as  regards  "Property 
and  Civil  Rights  "  would  not  impose  restrictions  on  persons  entering  the  province,  or 
importing  goods  into  the  province. 

The  undersigned  feels  it  to  be  his  duty  to  recommend  to  your  Excellency  that  this" 
Act  be  disallowed,  and  he  recommends  accordingly. 

Respectfully  submitted. 

JOHN  S.  D.  THOMPSON, 

Minister  of  Justice. 

Order  in  Council  disaUoiciny  the  Act  above  named,  jntblished  in  tlie  Canada  (razette 
on  the  11th  April,  1891,   Vol.  XXIV.,  Xo.  41,  page  1836. 


Report  of  the  Honourable  the  Minister  of  Justice,  aj)proved  by  his  Excellency  the  (jovernor 
General  in  Council  on  the  4t]i  April,  1891. 

Department  of  Justice,  Ottawa,  March  21st,  1891. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  report  upon  the  tw^o  Acts  of  the  following 
titles  passed  by  ths  legislature  o:  th'^  province  of  Minit::>ba  at  its  session  held  inthe 
year  1890,  which  Acts  wei'e  received  ]>y  the  Honourable  the  Secretary  of  State  on  the 
11th  April,  1890:— 

Cap.  37  :   "  An  Act  respecting  the  Department  of  Education,"  and 

Cap.  38  :   "An  Act  respecting  Public  Schools." 

The  fir'stof  these  Acts  creates  a  Department  of  Education,  consisting  of  the  execu- 
tive c©uncil,  or  a  committee  thereof,  appointed  by  the  Lieutenant-Governor  in  Council, 
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and  defines  its  powers.  It  also  creates  an  advisory  board,  partly  appointed  by  the 
Department  of  Education  and  partly  elected  by  teachers,  and  defines  its  powers  also. 

The  "  Act  respecting  Public  Schools  "  is  a  consolidation  and  amendment  of  all 
previous  legislation  in  respect  to  public  schools.  It  repeals  all  legislation  which  created 
and  authorized  a  system  of  separate  schools  for  Protestants  and  Roman  Catholics. 

By  the  Acts  previously  in  force  either  Protestants  or  Roman  Catholics  could 
establish  a  school  in  any  school  district,  and  Protestant  ratepayers  were  exempted  from 
contribution  for  the  Catholic  schools,  and  Catholic  ratepayers  were  exempted  from 
contribution  for  Protestant  schools. 

The  two  Acts  now  under  review  purport  to  abolish  these  distinctions  as  to  the 
schools  and  these  exemptions  as  to  ratepayers,  and  to  establish  instead,  a  system, 
under  which  public  schools  are  to  be  organized  in  all  the  school  districts,  without  regard 
to  the  religious  views  of  the  ratepayers. 

The  i"ight  of  the  province  of  Manitoba  to  legislate  on  the  subject  of  Education  is 
conferred  by  the  Act  which  created  the  province,  viz.,  32-33  Vic,  chap.  3  (The 
Manitoba  Act),  sec.  22,  which  is  as  follows  : — 

22.  "  In  and  for  the  province  of  Manitoba  the  said  legislature  may  exclusively 
make  laws  in  relation  to  education,  subject  to  and  according  to  the  following  provisions  : — 

"  Nothing  in  any  such  law  shall  prejudicially  affect  any  right  or  privilege  with 
respect  to  denominational  schools  which  any  class  of  persons  may  have  by  law  or 
practice  in  the  province  at  the  union." 

(2.)  "An  appeal  shall  lie  to  the  Governor  General  in  Council  from  an  Act  or  deci- 
sion of  the  legislature  of  the  province,  or  any  provincial  authority,  affecting  any  right  or 
privilege  of  the  Protestant  or  Roman  Catholic  minority  of  the  Queen's  subjects  in  rela- 
tion to  education. 

(3)  "  In  case  any  such  provincial  law,  as  from  time  to  time  seems  to  the  Governor 
General  in  Council  requisite  for  the  due  execution  of  the  provisions  of  this  section,  is  not 
made,  or  in  case  any  decision  of  the  Governor  General  in  Council  on  any  appeal  under 
this  section,  is  not  duly  executed  by  the  proper  provincial  authority  in  that  behalf,  then, 
and  in  every  such  case,  and,  as  far  only  as  the  circumstances  of  each  case  require,  the 
parliament  may  make  remedial  laws  for  the  due  execution  of  the  provisions  of  this  sec- 
tion, and  of  any  decision  of  the  Governor  General  in  Council  under  this  section." 

In  the  year  1870,  when  the  "  Manitoba  Act  "  was  passed,  there  existed  no  system  of 
education  established  or  authorized  by  law  ;  but  at  the  first  session  of  the  provincial 
legislature,  in  1871,  an  "  Act  to  establish  a  system  of  education  in  the  province"  was 
passed.  By  the  Act  the  Lieutenant-Governor  in  Council  was  empowered  to  appoint  not 
less  than  ten  nor  more  than  fourteen  persons  to  be  a  board  of  education  for  the  pro- 
vince, of  whom  one-half  were  to  be  Protestants  and  the  other  half  Catholics,  with  one 
superintendent  of  Protestant  and  one  superintendent  of  Catholic  schools.  The  Board 
was  divided  into  two  sections,  Protestant  and  Catholic,  each  section  to  have  under  its 
control  and  management  the  discipline  of  the  schools  of  its  faith,  and  to  prescribe  the 
books  to  be  used  in  the  schools  under  its  care,  which  had  reference  to  religion  or  morals. 
The  moneys  a|)pi()priated  for  education  by  the  Legislature  were  to  be  divided  equally, 
one  moiety  thereof  to  the  support  of  Protestant  schools,  the  other  moiety  to  the  support 
of  Catholic  schools. 

By  an  Act  passed  in  1875,  the  board  was  increased  to  21  — 12  Protestants  and  9 
Roman  Catholics,  the  moneys  voted  by  the  legislature  were  to  be  divided  between  the 
Protestants  and  C.itliolics  in  j)roportion  to  the  number  of  children  of  school  age  in  the 
schools  under  the  care  of  the  Piotestant  and  Catholic  sections  of  the  board  respectively. 

The  Act  of  11^75,  also  jirovided  that  the  establishment  in  a  school  district  of  a 
school  of  one  denomination,  should  not  prevent  the  establishment  of  a  school  of  another 
denomination  in  the  sanif!  district. 

.Several  questions  have  arisen  as  to  the  validity  and  effect  of  the  two  statutes  now 
under  review  ;  among  tliese  are  the  following  : — 

It  being  admitted  tliat  "  no  class  of  persons,' (to  use  tlie  expi-ession  of  the  Manitoba 
Act),  had,  "by  law,"  at  the  time  the  province  was  established,  "any    right  or  privilege 
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with  respect  to  denominational  "  (or  any  other)  "  schools,"  had  "  any  class  of  persons" 
"  any  such  right  or  privileges  with  respect  to  denominational  schools  bj-  practice  "  at 
that  time  ? 

Did  the  existence  of  separate  schools  for  Roman  Catholic  children,  supported  by 
Roman  Catholic  voluntary  contributions,  in  which  their  religion  might  be  taught,  and 
in  which  text-books  suitable  for  Roman  Catholic  s^chools  were  used,  and  the  non-exist- 
ence of  any  system  by  which  Roman  Catholics,  or  any  others  could  be  compelled  to 
contribute  for  the  support  of  schools,  constituted  a  "  right  or  privilege  "  for  Roman 
Catholics  "by  practice,"  within  the  meaning  of  the  Manitoba  Act? 

The  former  of  these,  as  will  at  once  be  seen,  was  a  question  of  fact,  and  the  latter 
a  question  of  law,  based  on  the  assumption  which  has  since  been  proved  to  be  well 
founded,  that  the  existence  of  separate  schools  at  the  time  of  the  "  union,"  was  the  fact 
on  which  the  Catholic  population  of  Manitoba  must  rely,  as  establishing  their  "  right  or 
privilege  "  "  by  practice."  The  remaining  question  was  whether,  assuming  the  foregoing 
questions,  or  either  of  them,  to  require  an  affirmative  answer,  the  enactments  now  under 
review,  or  either  of  them,  afiected  any  such  "  right  or  privilege." 

It  became  apparent  at  the  outset  that  these  questions  required  the  decision  of  the 
judicial  tribunals,  more  especially  as  an  investigation  of  facts  was  necessary  to  their 
determination.  Proceedings  were  instituted,  with  a  view  to  obtaining  such  a  decision 
in  the  Court  of  Queen's  Bench  of  Manitoba  several  months  ago,  and,  in  course  of  these 
proceedings,  the  facts  have  easily  been  ascertainel,  and  the  two  latter  of  the  three 
questions  above  stated  were  presented  for  the  judgment  of  that  court  with  the  argu- 
ments of  counsel  for  the  Roman  Catholics  of  Manitoba  on  the  one  side,  and  of  counsel 
for  the  provincial  government  on  the  other.  The  court  has  practically  decided,  with 
one  dissentient  opinion,  that  the  Acts  now  under  review  do  not  "prejudicially  affect 
any  right  or  privilege  with  respect  to  denominational  schools  "  which  Roman  Catholics 
had  by  "  practice  at  the  time  of  the  union,"  or,  in  brief,  that  the  non-existence,  at 
that  time,  of  a  systf^n  of  public  schools,  and  the  consequent  exemption  from  taxation 
for  the  support  of  public  schools  and  the  consequent  freedom  to  establish  and  support 
separate  or  "  denominational  "  schools,  did  not  constitute  a  "  right  or  privilege"  "by 
practice  "  which  these  Acts  took  away. 

An  appeal  has  been  asserted,  and  the  case  is  now  before  the  Supreme  Court  of 
Canada,  where  it  will,  in  all  probability,  he  heard  in  the  course  of  next  month.  If  the 
appeal  should  he  successful,  tl;ese  Acts  will  be  annulled  by  judicial  decision,  the  Roman 
Catholic  minority  in  Manitoba  will  receive  protection  and  redres.s,  the  Acts  purporting 
to  be  repealed  will  remain  in  operation,  and  those  whose  views  have  been  represented 
by  a  majoi'ity  of  the  legislature,  cannot  but  recognize  that  the  matter  has  been  disposed 
of,  with  due  regard  to  the  constitutional  rights  of  the  province. 

If  the  legal  controversy  should  result  in  the  decision  of  the  Court  of 
Queen's  Bench  being  sustained,  the  time  will  come  for  your  Excellency  to  consider  the 
petitions  which  have  been  presented  by,  and  on  behalf  of,  the  Roman  Catholics  of 
Manitoba,  for  redress  under  sub-sections  (2)  and  (3)  of  section  22  of  the  "  Manitoba 
Act,"  quoted  in  the  early  part  of  this  i-epott,  and  which  are  analagous  to  the  provisions 
made  by  "  the  British  North  America  Act  "  in  relation  to  the  other  provinces. 

Those  subsections  contain  in  effect  the  provisions  which  have  been  made  a-;  to  all 
the  provinces,  and  are  obviously  those  under  which  the  constitution  intended  that  the 
government  of  the  Dominion  should  proceed,  if  it  should  at  any  time  become  necessary 
th  it  the  feder  il  power  should  be  reported  to  for  t!ie  protection  of  a  Protestant  or 
Roman  Catholic  minority  against  any  Act  or  decision  of  the  legislature  of  the  province, 
or  of  any  provincial  authority,  aff'ecting  any  "right  or  privilege"  of  any  such  minority 
"in  relation  to  education." 

Respectfully  submitted. 


JNO.  S.  D.  THOMPSON, 

Jlinister  of  Justice. 


60 


950  MANITOBA    LEGISLATION 


SUMMARY  OF  THE  CORRESPONDENCE,  PETITIONS,  ORDERS    IN  COUNCIL,  &C.,  WITH    RESPECT  TO 
V  THE  MANITOBA  SCHOOL  ACTS,   53  VICTORIA,   1890,   CHAPTERS  37  AND  38, 

In  the  session  held  in  the  months  of  Jaiiuary-March,  1890,  the  legislature  of  Man- 
itoba passed  two  Acts  intituled  as  follows  :  Chap,  37,  "  An  Act  respecting  the 
Department  of  Education  ;" 

And  chap.  3*,  "  An  Act  respecting  Public  Schools,"  which  were  assented  to  on  the 
31st  March,  1890. 

The  first  one,  c.  37,  abolished  the  board  of  education  heretofore  existing,  and  the 
office  of  superintendent  of  education,  and  creates  a  department  of  education  which  is 
to  consist  of  the  executive  council  or  a  comm.ittee  thereof,  appointed  by  the  Lieuten- 
ant-Governor in  Council,  and  also  an  advisory  board  composed  of  seven  members,  four 
of  whom  are  to  be  appointed  by  the  department  of  education,  two  by  the  teachers  of 
the  province,  and  one  by  the  university  council.  Among  the  duties  of  the  advisory 
board  is  the  power  "  to  examine  and  authnrize  text  books  and  books  of  reference  for  the 
use  of  the  pupils  and  school  libraries  ;  to  detei-mine  the  qualification  of  teachers  and 
inspectors  for  high  and  public  schools  ;  to  appoint  examiners  for  the  purpose  of  prepar- 
ing examination  papers;  to  prescribe  the  form  of  religious  exercises  to  be  used  in 
schools." 

The  next  Act  is  the  Public  Schools  Act,  c.  38.  It  repeals  all  former  statutes 
relating  to  education.  It  enacts,  amongst  other  things,  as  follows:  Section  3,  "All 
Protestant  and  Catholic  school  districts,  together  with  all  elections  and  appointments 
to  office,  all  agreements,  contracts,  assessments  and  rate  bills  heretofore  duly  made  in 
relation  to  Protestant  or  Catholic  schools,  and  existing  when  this  Act  comes  into  force, 
shall  be  subject  to  the  provisions  of  this  Act."  Section  4,  "  the  term  for  which  each 
school  trustee  holds  office  at  the  time  this  Act  takes  effect  shall  continue  as  if  such 
term  had  been  created  by  viitue  of  an  election  under  this  Act."  Section  5,  "  All  public 
schools  shall  be  free  schools,  and  every  person  in  rural  municipalities  between  the  age 
of  five  and  sixteen  years,  and  in  cities,  towns  and  villages  between  the  age  of  six  and 
sixteen  shall  have  tlie  right  to  attend  some  school."  Section  6,  "Religious  exercises  in 
public  schools  shall  be  conducted  according  to  the  regulations  of  the  advisory  board. 
The  time  for  such  religious  exercises  shall  be  just  before  the  closing  hour  in  the  after- 
noon. In  ciise  the  parent  or  guardian  of  any  pupil  notifies  the  teacher  that  he  does  not 
wish  such  pupil  to  attend  such  religious  exercises,  then  such  pupil  shall  be  dismissed 
before  such  religious  exercises  take  place."  Section  7,  "  Religious  exercises  shall  be  held 
in  a  public  school  entirely  at  the  option  of  the  school  trustees  for  .the  district,  and  upon 
receiving  written  authority  from  tlie  trustees,  it  shall  be  the  duty  of  the  teacher  to  hold 
such  religious  exer(;ises."  Section  8,  "The  public  schools  shall  be  entirely  non-sec- 
tarian, and  no  religious  exorcises  shall  be  allowed  therein  except  as  above  provided." 

It  provides  for  tlie  formation,  alteration  and  union  of  school  districts  in  rural 
municipalities  and  in  cities,  towns  and  villages,  the  election  of  school  trustees  and  for 
levying  a  rate  on  the  taxable  jiroperty  in  each  school  district  for  school  purposes. 

Section  1*2  enacts  that  "  the  municipal  c  )uncil  of  every  citv,  town  and  village  shall 
levy  and  collect  upon  the  taxaltlc  jiropei-ty  within  the  nninieipality  in  the  manner  pro- 
vided in  this  Act  and  in  the  .Municipal  and  Assessment  Acts,  such  sums  as  maybe 
recjuij'ed  by  the  pul)iie  s  liool  trustees  foi-  school  purposes.'" 

Section  108,  which  ])ro\  ides  t'oi-  t!ie  legislative  gi'ant  to  schools,  has  the  following 
sub-section  :  "  (3)  Any  school  rioi  conducted  according  to  all  the  provisions  of  this  or 
anv  Act  in  force  for  the  time  li<'ing,  or  the  regulations  of  the  department  i>f  education, 
or  the  advisory  board,  shall  not  h"  deemed  a  public  school  within  the  meaning  of  the 
law,  and  shall  not  pailicipate  in  the  legislative  grant."  15y  section  143,  "No  teacher 
shall  use  or  permit  to  l)i'  used  as  text  hooks,  any  hooks  in  a  model  or  public  school, 
except  such  as  are  autlK)rized  l)ytln>  atlvisoiy  board,  and  no  ])ortion  of  the  legislative 
grant  shall  be  paid  to  any  sclio  il  in  which  unauthori/etl  hooks  are  used."  By  section 
179,  "  In  cases  where,  before  the  coming  into  force  of  this  Act,  Catholic  school  districts 
iiave  been  establishecl  as  in  the  next  ju-eceding  section  mentioned  (that  is,  covering  the 
same  territory  as  any  Protestant  district),  such  Catholic  school  district  shall,  upon  the 
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coming  into  force  of  this  Act,  cease  to  exist,  and  all  the  assets  of  such  Catholic  school 
district  shall  belong  to,  and  all  the  liabilities  thereof  be  paid  by  the  public  school 
district." 

BARRETT   VS.    CITY    OF    WINNIPEG. 

In  the  month  of  November,  1890,  proceedings  were  taken,  in  order  to  test  the 
validity  of  the  statutes  just  mentioned.  These  prceedings  were  by  way  of  an  appli- 
cation made  by  Dr.  J.  K.  Barrett,  of  Winnipeg  (who  was  a  Catholic  ratepayer),  to 
quash  by-laws  Nos.  480  and  483  of  the  city  of  Winnipeg,  which  had  been  passed  under 
authority  of  the  statutes  before  mentioned.  The  application  was  made  before  Mr. 
Justice  Killam,  who  dismissed  the  application,  holding  that  the  Acts  in  question 
were  valid.  (See  Manitoba  reports,  vol.  vii.,  p.  275.)  From  this  judgment  an  appeal  was 
taken  to  the  court  of  Queen's  Bench  for  Manitoba.  Judgment  was  given  on  the  2nd 
February,  1891,  dismissing  the  appeal.  Chief  Justice  Taylor  and  Mr.  Justice  Bain 
holding  that  the  legislation  was  infra  vires  of  the  legislation.  From  this  judgment 
Mr.  Justice  Dubuc  dissented,  he  being  of  opinion  that  it  was  ultra  vires.  (See  Manitoba 
Report,  vol.  vii.,  p.  304.) 

The  apppal  was  carried  to  the  Supreme  Court  of  Canada,  who  gave  judgment  in 
October,  1891,  unanimously  holding  that  the  Acts  were  %dtra  vires.  {See  Supreme  Cotirt 
Reports,  vol.  xix,  ^:».  374.) 

The  matter  now  came  before  the  Judicial   Committee  of  the  Privy  Council  on  the 
30th  July,  1892.     Judgment   was  given,  which  decided  that  the  legislation  was  valid 
thus  reversing  the  judgment  of  the  Supreme  Court.  [See  L.  R.  App.  cases,  1892,  p.  445. '\ 

LOGAN    vs.    THE    CITY    OP    WINNIPEG. 

In  December,  1891,  similar  proceedings  to  those  in  the  case  of  Barrett  vs.  the  City 
of  Winnipeg,  were  instituted  by  Mr.  Alex.  Logan  (an  T^'-piscopalian).  Judgment  was 
given  in  December  1891,  and  following  the  decision  of  the  Supreme  Court,  held  that  the 
acts  in  question  were  invalid.     (See  Manitoba  Rpporfs,  vol.  viii,  p.  3.) 

This  judgment  was  reversed  by  the  Judicial  Committee  of  the  Privy  Council  on 
the  30th  of  July,  1892.     (See  L.  R.  App.  cas<'s,  1892,  ^>.  445.) 

The  following  petitions,  &c.,  were  presented  to  his  Excellency  the  Governor  General 
in  Council  in  respect  to  the  said  Acts. 

I.  FROM  MEMBERS  OF  THE  ROMAN  CATHOLIC  CHURCH  IN    MANITOBA. 

To  Ilis  Exccellency  the  Governor  General  In  Cotmril  : 

The  humljle  petition  of  the  undersigned,  members  of  the  Roman  Catholic  Chui'ch 
in  the  province  of  Manitoba,  and  dutiful  suljjects  of  Her  most  Gracious  Majesty,  doth 
hereby  respectfully  represent  that :  — 

The  seventh  legislature  of  the  province  of  Manitoba,  in  its  third  session  assem])led 
did  pass,  in  the  year  eighteen  hundred  and  ninety,  an  Act  intituled  "An  Act  respecting"- 
the  Departmentof  Education,"  and  also  "An  Act  respecting  Public  Schools,"  whicli  deprive 
the  Roman  Catholic  minorit}'  in  the  said  province  of  Manitoba  of  the  rights  and 
privileges  they  enjoyed  with  regard  to  education,  previous  to  and  at  the  time  of  tlie 
union,  and  since  that  time  up  to  the  passing  of  the  Acts  aforesaid. 

That,  subsequent  to  the  passing  of  said  Acts,  and  on  behalf  of  the  members  of  said 
Roman  Catliolic  Church,  the  following  petition  has  been  laid  before  your  Excellency  in 
Council  : — 

To  His  Excellency  the  Governor  General  in  Council: 

The  humble  petition  of  the  undersigned  members  of  the  Roman  Catholic  Chui'ch, 
in  the  province  of  Manitoba,  presented  on  behalf  of  themselves  and  their  co-religionists 
in  the  said  province,  showeth  as  follows  .• — • 
60A 
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1.  Prior  to  the  passage  of  the  Act  of  the  Dominion  of  Canada,  passed  in  the  thirty- 
third  year  of  the  reign  of  Her  Majesty  Queen  Victoria,  chapter  three,  known  as  the 
Manitoba  Act,  and  prior  to  the  Order  in  Council  issued  in  pursuance  thereof,  there 
existed,  in  the  territory  now  constituting  the  province  of  Manitoba,  a  number  of  effective 
schools  for  children. 

2.  These  schools  were  denominational  schools,  some  of  them  being  regulated  and 
controlled  by  the  Roman  Catholic  Church,  and  others  by  various  Protestant  denomina- 
tions. 

3.  The  means  necessary  for  the  support  of  the  Roman  Catholic  schools  were  sup- 
plied to  some  extent  by  school  fees  paid  by  some  of  the  parents  of  the  children,  who 
attended  the  schools,  and  the  rest  was  paid  out  of  the  funds  of  the  church  contributed 
by  its  members. 

4.  During  the  period  referred  to,  Roman  Catholics  had  no  interest  in  or  control 
over  the  schools  of  the  Protestant  denominations,  and  the  Protestant  denominations  had 
no  interest  in  or  control  over  the  schools  of  the  Roman  Catholics.  There  were  no  public 
schools  in  the  sense  of  state  schools.  The  m  mbers  of  the  Roman  Catholic  Church 
supported  the  schools  of  their  own  church  for  the  benefit  of  the  Roman  Catholic  children, 
and  were  not  under  obligation  to,  and  did  not,  contribute  to  the  support  of  any  other 
schools. 

5.  In  the  matter  of  education,  therefore,  during  the  period  referred  to,  Roman 
Catholics  were,  as  a  matter  of  custom  and  practice  separate,  from  the  rest  of  the  com- 
munity. 

6.  Under  the  provisions  of  the  Manitoba  Act,  it  was  provided  that  the  legislative 
assembly  of  the  province  should  have  the  exclusive  right  to  make  laws  in  regard  to 
education,  subject  to  the  following  provisions  : — 

(1.)  Nothing  in  any  such  law  shall  prejudicially  affect  any  right  or  privilege  with 
respect  to  den  niinational  schools  which  an\  class  of  persons  have  by  law  or  practice  in 
the  province  at  the  union. 

(2.)  An  appeal  shall  lie  to  the  Governor  General  in  Council  from  any  Act  or 
decision  of  the  legislature  of  the  province,  or  ot  any  provincial  authority  affecting  any 
right  or  privilege  of  the  Protestant  or  Roman  Catholic  minority  of  the  Queen's  subjects 
in  relation  to  education. 

(3.)  In  case  any  such  provincial  law,  as  from  time  to  time  seems  to  the  Governor 
General  in  Council  reijuisite  for  the  due  execution  of  the  provisions  of  this  section  is  not 
made,  or  in  case  any  decision  of  the  Governor  General  in  Council,  or  any  appeal  under 
this  section  is  not  duly  executed  by  the  proper  provincial  authority  in  that  behalf,  then, 
and  in  every  such  case,  and  as  far  only  as  the  circumstances  of  each  case  require,  the 
parlianient  of  Canada  may  make  remedial  laws  for  the  due  execution  of  the  provisions 
of  this  section,  and  of  any  decision  of  the  Governor  General  under  this  secticm. 

7.  Dui'ing  the  first  session  of  the  legi  lative  assembly  of  the  province  of  Manitoba, 
an  Act  was  passed  relating  to  education,  the  etl'ect  of  which  was  to  continue  to  the 
Roman  Catholics  that  separae  condition  with  reference  to  education,  which  they  had 
enjoyed  pnn  ious  to  the  erection  of  the  province. 

(S.  The  effect  of  the  statute,  so  far  as  the  Roman  Catholics  were  concerned,  was 
merely  to  organize  the  I'lVoiis  which  the  lloman  Catholics  had  previously  voluntarily 
made  for  the  education  of  their  own  children.  Tt  f>rovi(led  for  the  continuance  of 
schoo's  under  the  sole  coiitiol  and  inaiiagemeiit  of  Roman  ('atholics,  and  of  the  educa- 
tion of  their  children,  accoidinL,'  to  tlu;  niethods  by  which  alone  they  believe  children 
should  be  instructed. 

9.  Ever  since  the  said  legislation,  ai.d  until  the  last  session  of  the  legislative 
assembly,  no  attempt  was  made  to  encroach  upon  the  rights  of  the  Roman  Catholics  so 
confirmed  to  them  as  aboxe  m>  ntionc  i.  hut  durinji;  said  session,  statutes  were  passed  (53 
Y\i-.,  chaps.  37  and  3")  the  ellect  of  which  was  to  dejirive  the  Roman  Catholics  alto- 
gether of  their  .separate  comlition  in  regard  to  education  ;  to  merge  their  schools  with 
those  of  the  Protestant  denominations  ;  and  to  lequire  all  members  of  the  community, 
whether  Roman  Catholic  or  Pi-otestant,  to  contribute,  through  taxation,  to  the  support 
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of  -what  are  therein  called  public  schools,  but  which  are  in  reality,  a  continuation  of  the 
Protestant  schools. 

10.  There  is  a  provision  in  the  said  Act  for  the  appointment  and  election  of  an 
advisory  board,  and  also  for  the  election  in  each  municipality  of  school  trustees.  There 
is  also  a  provision  that  the  said  advisory  board  may  prescribe  religious  exercises  for  use 
in  schools,  and  that  the  said  school  trustees  may,  if  they  think  fit,  direct  such  religious 
exercises  to  be  adopted  in  the  schools  in  their  respective  districts.  No  further  or  other 
provision  is  made  with  reference  to  religious  exercises,  and  there  is  none  with  reference 
to  religious  training. 

11.  Roman  Catholics  regard  such  schools  as  unfit  for  the  purposes  of  education,  and 
the  children  of  Roman  Catholic  parents  cannot  and  will  not  attend  any  such  schools. 
Rather  than  countenance  such  schools,  Roman  Catholics  will  revert  to  the  voluntary 
system  in  operation  previous  to  the  Manitoba  Act,  and  will,  at  their  own  private  expense, 
establish,  support  and  maintain  schools  in  accordance  with  their  principles  and  their 
faith,  although  by  so  doing  they  will  have  in  addition  thereto  to  contribute  to  the 
expense  of  the  so-called  pullic  schools. 

12.  Your  petitioners  submit  that  the  said  Act  of  the  legislative  assembly  of  Mani- 
toba, is  subversive  of  the  rights  of  Ionian  Catholics  guaranteed  and  confirmed  to  them 
by  the  statute  erecting  the  province  of  Manitoba,  and  prejudicially  affects  the  rights  and 
privileges  with  respect  to  Roman  Catholic  schools  which  Roman  Catholics  had  in  the 
province  at  the  time  of  its  union  with  the  Dominion  of  Canada. 

13.  The  Roman  Catholics  are  in  minority  in  said  province. 

14.  The  Roman  Catholics  of  the  province  of  Manitoba  therefore  appeal  from  the 
said  Act  of  the  legislative  assembly  of  Manitoba. 

Your  petitioners  thei'efore  pray, — 

1.  That  your  Excellency  the  Governor  General  in  Council  may  entertain  the 
said  appeal,  and  may  consider  the  same,  and  may  make  such  provisions  and  give  such 
directions  for  the  hearing  and  consideration  of  the  said  appeal  as  may  be  thought 
proper. 

2.  That  it  may  be  declared  that  such  provincial  law  does  prejudicially  affect  the 
rights  and  privileges  with  regard  to  denominational  schools  which  Roman  Catholics  had 
by  law  or  practice  in  the  province  at  the  union. 

3.  That  such  directions  may  be  given  and  provisions  made  for  the  relief  of  the 
Roman  Catholics  of  the  province  of  Manitoba  as  to  Your  Excellency  in  Council  may 
seem  fit. 

And  your  petitioners  will  ever  pray. 

IAlex.,  Arch,  of  St.  Boniface.  M.  A.  Girard. 

Henri  F.,  Ev.  d'Anemour.  A.  A.  LaRiviere,M.P. 

Joseph  Messier,  P.P.  of  St.  Boniface.  James  E.  Prendergast,  M.P.P. 

T.  A.  Berxier.  Roger  Marion,  M.P.P.,    and  4,257    more 

J.   DuBUC.  names. 

L.  A.  Prud'homme. 

II.  MEMORANDUM  DATED  MARCH  2'*^TH,  1890,  FROM  J.  K.  PRENDERGAST,  M.P.P.,  ON  liEIIALF 
OF  HIMSELF  AND  THE  MEMBERS  FOR  CARILLON,  CARTIER,  LE  VERANDRV,  MOHlilS  AND 
ST.  BONIFACE,  SUBMITTING  THAT  THE  SAID  ACTS  ARE  tlltia  vives,  FOR  REASONS  MOP.E 
FULLY  SET  OUT  IN  THE  FOLLOWINi;  MEMORANDUM. 

Memorandum  respecting  a  Ijill  intituled  "  An  Act  respecting  tlie  Department 
of  Education  '   and  a  bill  intituled  :    "  An  Act  respecting  Public  Schools.'" 

It  is  respectfully  submitted  that  the  ])ills  above  mentioned  are  and  constitute  a 
gross  and  direct  violation  of  the  rights  and  privileges  guaranteed  to  the  lioman  Catholic 
minority  <;f  Her  Majesty's  subjects  in  the  province  of  Manitol)a,  l)y  section  93  of  "  The 
British  North  America  Act,  1867,"  and  section  22  of  "The  Manitoba  Act.'' 

It  is  submitted  that  the  first  sub-clause  of  said  section  22  of  "The  Manitol)a  Act" 
recognizes  tlie  law  or  practice  followed  prior  to  the  union,  as  a  source  of  indefrasiljje  lights 
and  privileges  with  respect  to  denominational  schools. 
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By  the  practice  followed,  the  Roman  Catholic  denomination,  and  in  fact  all  the 
religious  denominations  known  in  the  country  then  enjoyed  the  following  privileges : — 

1.  They  each  had  their  denominational  schools,  there  being  in  fact  then,  no 
other  schools  than  denominational  schools  in  the  country. 

2.  Each  denomination  (whether  by  their  clergy,  laymen  or  otherwise)  had  the  pri- 
vilege of  determining  the  curriculum  of  the  course  of  studies  to  be  followed  in  their 
respective  schools,  so  that  the  convictions  and  consciences  of  the  parents  were  not 
violated  in  their  children. 

3.  The  practice,  the  general  practice,  was  that  each  denomination  supported  its 
own  schools. 

The  above  practice  is  perfectly  supported  and  illustrated  by  letters  from  the  respec- 
tive boards  of  the  Roman  Catholic,  Episcopalian  and  Presbyterian  denominations,  as 
reproduced  in  Mr.  H.  T.  Hind's  report  of  the  Red  River  Expedition,  in  the  chapter 
concerning  education. 

Whilst  recognizing  the  supreme  right  of  the  legislative  assembly  of  voting  aids 
and  subsidies,  it  is  further  submitted  that,  prior  to  union,  the  only  moneys  spent  for 
public  purposes,  and  which  could  in  any  sense  be  considered  as  public  moneys,  were 
those  of  the  honourable  the  Hudson  Bay  Company,  and  that  it  was  the  practice  for 
said  company  to  grant  yearly  certain  sums  to  the  three  denominations  named  for  their 
mission  work,  a  most  important  part  of  which  was  their  educational  work. 

It  is  respectfully  submitted  that  the  said  bill  respecting  the  department  of  educa- 
tion is,  considered  in  its  whole  and  more  particularly  by  sections,  determining  the 
powers  of  and  creating  the  department  of  education  and  the  advisory  board,  in  viola- 
tion of  the  riijhtsAand  privileges  above  mentioned  ;  and  so  for  the  said  bill  respecting 
public  schools,  particularly  by  sections  six,  seven  or  eight,  and  by  chapters  headed 
"  compulsory  education,"  and   "  penalties  and   prohibitions  "  and  "  school   assessment." 

It  is  further  respectfully  submitted  that  by  sub-clause  3  of  clause  93  of  "  The 
British  North  America  Act,  1867,"  and  by  sub-clause  2  of  clause  22  of  "  The  Manitoba 
Act,"  all  Acts  passed  after  the  union  authorizing  separate  or  denominational  schools, 
are  also  recognized  as  a  source  of  indefeasable  rights  and  privileges. 

That  the  said  bills  passed  during  the  present  session  are  also  in  this  respect  in 
violation  of  such  rights  and  privileges,  is  evident  from  the  fact  that  the  said  bills 
expressly  upset  "  The  Manitoba  School  Act "  now  in  force,  and  the  denominational 
schools  established  thereunder,  and  substitute  in  lieu  of  the  latter  non-sectarian  public 
common  schools. 

All  of  which  is  most  respectfully  submitted. 

JAMES  E.  P.  PRENDERGAST, 

M.F.P.  for   Woodlands. 


III.    PETITION  FROM  CATHOLIC  SECTION  OF    THE    MANITOBA    BOARD    OF    RDUCATION,    PRAYING 
FOR  DISALLOWANCE   OF    THE  ACTS,  CHAPTERS    37  AND  38. 

To  Ills  E.fCf'JIency  the   Governor   General  in   CouncU  : 

The  petition  of  tlie  Catholic  section  of  the  board  of  education  in  and  for  the 
province  of  Manitoba  dotli  iK'rcby  most  respectfully  represent  :  That 

Whereas  previous  to,  .•iiid  and  at  the  time  of  the  union,  then^  existed  by  practice, 
in  the  territory  which  now  forms  tlie  province  of  ^Manitoba,  a  system  of  denominational 
schools  ; 

Wliereas  the  mainti-naiu-i'  of  such  system  was  made  a  condition  of  the  union  by 
clause  7  of  the  bill  of  rights,  u]u>n  whicli  such  union  was  negotiated  ; 

Whereas  thereafter  the  Jc^islatutc  of  the  province  of  .Manitoba  has  estalilished  a 
systoTu  of  denominational  schools,  which  has  been  in  existence  since  the  union  up  to 
this  vear,  without  being  questioned  or  complained  of. 

Whereas  the  existence  of  such  a  system  of  flenominational  schools  by  practice  pre- 
vious to,  and  at  the  time  of  tlie  union,  and  by  law  since  the  union,  has  created  rights 
and  privileges  in  matter  of  education  to  Catholic  and  Protestant  denominations  alike; 
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Whereas  apart  of  the  protection  afforded  to  all  by  clause  93  of  the  British  North 
America  Act,  1867,  it  has  been  enacted  by  clause  22  of  the  Manitoba  Act,  that 

22.  In  and  for  the  piovince,  the  said  legislature  may  exclusively  make  laws 
in  relation  to  education,  subject  and  according  to  the  following  provisions  : — 

(1.)  Nothing  in  any  sucli  law  shall  prejudicially  effect  any  right  or  privilege,  with 
respect  to  denominational  schools,  which  any  class  of  persons  have  by  law  or  prac 
tice  in  the  province  at  the  union. 

(2.)  An  appeal  shall  lie  to  the  Governor  General  in  Council  from  any  Act  or  decision 
of  the  legislature  of  the  province,  or  of  any  provincial  authority,  affecting  any  right  or 
privilege  of  the  Protestant  or  Roman  Catholic  minority  of  the  Queen's  subjects  in  re- 
lation to  education. 

Whereas,  two  bills  respectively  intituled  "  An  Act  respecting  the  Department  of 
Education,"  and  "  An  Act  respecting  Public  Schools,"  have  been  adopted  by  the  legis- 
lature of  the  province  of  Manitoba  at  the  session,  closed  on  the  31st  day  of  March, 
A.D.  1890,  and,  whereas,  such  legislation  has  prejudicially  affected  the  rights  and  privil- 
eges of  the  Catholic  minority  of  this  province  \Vith  respect  to  Catholic  schools,  inas- 
much as  by  the  said  Act  the  said  Catholic  schools  of  this  province  are  wiped  out ; 

The  Catholic  section  of  the  board  of  education  in  and  for  the  province  of  Manitobl 
most  respectfully  and  earnestly  pray  his  Excellency  the  Governor  General  in  Counca 
that  said  last  mentioned  Acts  be  disallowed  to  all  intents  and  purposes. 

And  your  petitioners  will  ever  pray. 

t  ALEX.,  ARCH.  OF  ST.  BONIFACE,  0.  M.  /., 
President  of  the  Catholic  section  of  the  Board  of  Education. 

T.  A.  BERNIEB, 

Superintendent  of  Education  for  the  Catholic  Section. 


Winnipeg,  7th  of  April,  1890. 


IV,  petition  prom  his  grace  the  archbishop  of  ST.  BONIFACE,  TO  HIS  EXCELLENCY  THE 

GOVERNOH  GENERAL. 

To  the  Right  Honourable  Sir  Frederick  Arthur  Stanley,  Baron    Stanley  of  Preston, 
Governor  General  of  Canada  and  Vice- Admiral  of  the  same. 

May  it  please  Your  Excellency  : 

To  allow  the  undersigned,  Roman  Catholic  archbishop  of  Manitoba,  to  lay 
respectfully  before  your  excellency  the  following  observations  and  requests  : 

Previous  to  the  transfer  of  the  North-west  Territories  to  the  Dominion  of  Canada, 
there  prevailed  a  great  uneasiness  amongst  the  inhabitants  of  the  said  territories,  with 
regard  to  the  consequences  of  the  transfer.  The  Catholic  population  especially,  mostly 
of  French  origin,  thought  they  had  reason  to  foresee  grievances  on  account  <f  their 
language  and  their  religion,  if  there  were  no  special  guarantee  given  as  to  what  they 
considered  their  rights  and  privileges.  Their  apprehensions  gave  rise  to  such  an  excite- 
ment that  they  resorted  to  arms ;  not  through  a  want  of  loyalty  to  the  Crown,  but  only 
through  mere  distrust  towards  Canadian  authorities,  which  were  considered  as  trespas- 
sing in  the  country,  previous  to  their  acquisition  of  the  same.  Misguided  men  joined 
together  to  prevent  the  entry  of  the  would-be  Lieutenant-Governor. 

The  news  of  such  an  outburst  was  received  with  surprise  and  regret,  both  in 
England  and  Canada.     All  this  took  place  in  the  autumn  of  1870. 

I  was  in  Rome  at  the  time,  and  at  the  request  of  the  Canadian  autliorities  I  left 
the  Qilcuraenical  Council  to  come  and  help  in  the  pacification  of  the  country.  On  my 
way  liome,  I  spent  a  few  days  in  Ottawa.  I  had  the  honour  of  several  interviews  with 
Sir  John  Young,  then  Governor  General,  and  with  his  ministers.  I  was  repeatedly 
assured  that  the  rights  of  the   people   of  Red  River  would  be  fully  guarded  under  the 
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new  regime  ;  that  both  imperial  and  federal  authorities  would  never  permit  the  ne  w 
comers  in  the  country  to  encroach  on  the  liberties  of  the  old  settlers  ;  that  on  the  banks 
of  the  Red  River,  as  well  as  on  the  banks  of  the  St.  Lawrence,  the  people  would  be  at 
liberty  to  use  their  mother  tongue,  to  practise  their  religion,  and  to  have  their  children 
brought  up  according  to  their  views. 

On  the  day  of  my  departure  from  Ottawa,  his  Excellency  handed  me  a  letter,  a 
copy  of  which  I  attach  to  this  as  Appendix  A,  and  in  which  are  repeated  some  of  the 
assurances  given  verbally.  "The  people,"  says  the  letter,  "may  rely  that  respect  and 
attention  will  be  extended  to  the  different  religious  persuasions." 

The  Governor  General,  after  mentioning  the  desire  of  Lord  Granville  "to  avail  of 
my  assistance  from  the  outset,"  gave  me  a  telegram  he  had  received  from  the  most 
honourable  the  Secretary  of  the  Colonies,  which  I  attach  to  this  as  Appendix  B,  and 
in  which  his  lordship  expressed  the  desire  that  the  Governor  General  would  take 
"  every  care  to  explain  where  there  is  a  misunderstanding,  and  to  ascertain  the  wants, 
and  conciliate  the  good  v/ill  of  all  the  settlers  of  the  Red  River." 

I  was;,  moreover,  furnised  with  a  copy  of  the  proclamation  issued  by  His  Excellency 
on  the  6th  December,  1869,  which  I  attach  to  this  as  appendix  C.  In  this  proclamation 
we  read  :  '-Her  Majesty  commands  me  to  state  to  you  that  she  will  be  alsvays  ready, 
through  me  as  her  representative,  to  redress  all  well-founded  grievances,  and  any  com- 
plaints that  may  be  made,  or  desires  that  may  be  expres'^ed  to  me  as  Governor  General. 

"  By  Her  Majesty's  authority  I  do  therefore  assure  you  that  on  your  union  with 
Canada,  all  your  civil  and  religious  rights  and  privileges  will  be  respected." 

A  delegation  from  Red  River  had  been  proposed  as  a  good  means  of  giving  and 
receiving  explanations  conducive  to  the  pacification  of  the  country.  The  desirability 
of  this  step  was  ur^ed  upon  me  as  of  the  greatest  importance,  and  the  premier  of 
Canada,  in  a  letter  I  attach  to  this  Appendix  D,  wrote  to  me  :  "In  case  a  delegation  is 
appointed  to  proceed  to  Ottawa,  you  can  assure  them  tha,t  they  will  be  kindly  received 
and  their  suggestions  fully  considered.  Their  expenses  coming  here  and  returning  and 
while  staying  in  Ottawa  will  be  defrayed  by  us." 

I  left  after  having  received  the  above-mentioned  instructions  and  reached  St. 
Boniface  on  the  9th  of  March,  1870. 

I  communicated  to  the  dissatisfied  the  assurances  I  had  received,  showing  them  the 
documents  above  cited.  This  largely  contributed  to  dispel  fears  and  to  restore  confidence. 
The  delegation  which  had  been  delayed  was  definitely  decided  upon.  The  delegates 
appointed  several  wef ks  before,  received  their  commission  afresh.  They  proceeded  to 
Ottawa  ;  opened  negotiations  with  the  federal  authorities,  and  with  such  result  that  on 
the  3rd  of  May,  1870,  Sir  John  Young  telegraphed  to  Lord  Granville  :  "Negotiations 
with  delegatf'S  closed  satisfactorily  " 

The  negotiations  provided  that  the  denominational  or  separate  schools  would  be 
guaranteed  to  the  minority  of  the  new  province  of  Manitoba.  The  French  language 
received  such  recognition  that  it  was  decided  it  would  be  used  ofiicially  both  in  Parlia- 
ment and  in  the  courts  of  Manitoba. 

The  Manitol)a  Act  was  then  passed  by  the  House  of  Commons  and  Senate  of 
Canada  and  sanctioned  l)y  the  Governor  General. 

The  said  Act  received  the  supreme  sanction  of  the  Inipeiial  Parliament,  which  thus 
took  under  its  own  safeguard  the  rights  and  privileges  conferred  bv  it. 

I  take  the  libei'ty  to  here  cite  most  of  the  two  clauses  relatingvto  denominational 
schools  and  official   use  of  tlie  I'lench  language. 

Clause  -12.  "  In  and  for  the  province,  the  said  legi  lature  may  exclusiv'ely  make  laws 
in  relation  to  education.  sul)ject,  and  aecoi-ding  to  the  following  : 

"(1.^  Nothing  in  such  law  shall  ))i-ejudically  affect  any  right  or  privilege  with 
respect  to  denominational  schools,  which  any  class  of  jtersons  ha\e  by  law  or  practice 
in  the   province  at  the  union. 

"  (2.)  An  appeal  shall  lie  to  (iovenior  ( Jenei-al  in  Council  from  any  Act  or  decision 
of  the  legislature  of  the  pro\incc.  oi'  any  othei-  provincial  authority  affecting  any 
right  or  privilege  of  the  Protestant  oi'  Uonian   Catholic  minority  of  the  Queen's  subjects 
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Clause  23.  "  Either  the  English  or  the  French  language  may  be  used  by  any  person 
in  the  debates  of  the  Houses  of  the  legislature,  and  both  those  languages  shall  be  used 
in  the  respective  records  and  journals  of  those  Houses,  and  either  of  these  languages 
may  be  used  by  any  person,  or  in  any  pleading  or  process  in  or  issuing  from  any  court 
of  Canada  established  under  the  British  North  America  Act,  1867,  or  in  or  from  all 
or  any  of  the  courts  of  the  province.  The  Acts  of  the  legislature  shall  be  printed 
and  published  in  both  these  languages." 

According  to  the  provisions  above  mentioned,  the  legislature  of  Manitoba  always 
recognized  the  Catholic  schools  a-;  an  integral  part  of  the  educational  system  of  the 
province.  The  use  of  the  French  language  met  with  the  same  recognition.  Everything 
went  on  smoothly  and  harmoniously  in  that  respect  since  the  establishment  of  the 
province,  until  a  few  months  ago. 

Without  stating  any  fair  reason  for  the  change,  and  without  any  public  movement 
to  determine  it,  the  provincial  cabinet  of  Mi-.  Greenway  has  brought  before  the  legis- 
lature and  secured  the  passing  of  Acts  of  such  a  radical  character  against  the  French 
and  the  Catholics,  that  a  decided  Protestant  influential  newspaper  has  not  hesitated  to 
say  ;  "  That  is  not  legislation,  but  persecution." 

I  know  that  the  laws  I  allude  to  are  to  be  remitted  to  your  Excellency  along  with 
this,  so  I  do  not  add  a  copy  of  the  same. 

I  consider  the  laws  just  enacted  by  the  legislature  of  Manitoba,  to  abolish  the 
Catholic  schools  and  the  official  use  of  the  French  language,  as  an  unwarranted  violation 
of  the  promises  made  before,  and  to  secure  the  entry  of  this  country  into  confederation. 

I  consider  such  laws  as  a  death  blow  t)  the  very  constitution  of  this  province. 
They  are  detrimental  to  some  of  the  dearest  interests  of  a  portion  of  Her  Majesty's  most 
loyal  subjects.  If  allowed  to  be  put  in  force,  they  will  be  a  cause  of  irritation,  destroy 
the  harmony  which  exists  in  the  country,  and  leave  the  people  under  the  painful  and 
dangerous  impression  that  they  have  been  cruelly  deceived,  and  because  a  yiinority,  they 
are  left  without  protection,  and  that  against  the  promise  made  20  years  'igo  by  the  then 
immediate  representative  of  Her  Majesty  :  "  Right  shall  be  done  in  all  cases." 

I,  therefore,  most  respectfully  and  most  earnestly  pray  that  your  Excellency,  as 
the  representative  of  our  most  beloved  Queen,  should  take  such  steps  that  in  your 
wisdom  would  seem  the  best  remedy  against  the  evils  that  the  above  mentioned  and 
recently  enacted  laws  are  preparing  in  this  part  of  Her  Majesty's  domain. 

With  most  profound  respect  and  full  confidence. 


I  remain,  etc., 

fALEX.,  Arch,  of  St.  Boniface,  O.M.I. 


St.  Boniface,  12th  April,  1890. 


Letter  to  Bisliojo  Taclit-,  from  Sir  John  Yoiimj. 

Ottawa,   16th  February,   1870. 

My  Dkar  Lord  Bishop, — I  am.anxious  to  express  to  you,  before  you  set  out,  the 
deep  sense  of  obligation  whicli  I  feel  is  due  to  you  f(jr  giving  up  your  residence  at  Rome, 
leaving  the  great  and  interesting  affaii's  in  which  you  were  engaged  there,  and  under- 
taking at  this  inclement  season,  the  long  voyage  across  the  Atlantic  and  long  journey 
across  the  continent,  for  the  purpose  of  rendering  ser\ice  to  Her  ^Majesty's  Go\ernment, 
and  engaging  in  a  mission  in  the  cause  of  peace  and  civilization. 

Lord  Granville  was  anxious  to  avail  of  your  \aluuble  assistance  from  the  outset,  and 
I  am  heartily  glad  that  you  have  proved  willing  to  afford  it  so  promptly  and  generously. 

You  are  fully  in  possession  of  the  views  of  my  government,  and  the  Imperial 
Government,  as  I  informed  you,  is  earnest  in  the  desire  to  see  tlie  North-west  Territory 
united  to  the  Dominion  on  equitable  conditions. 
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I  need  not  attempt  to  furnish  you  with  any  instructions  for  your  guidance  beyond 
those  contained  in  the  telegraphic  message  sent  by  Lord  Granville  on  the  part  of  the 
British  cabinet,  in  the  proclamation  which  I  drew  up  in  accordance  with  that  message, 
and  in  the  letters  which  I  addressed  to  Governor  McTavish,  your  vicar-general,  and  Mr. 
Smith. 

In  this  last  note,  "  all  who  liave  complaints  to  make  "  or  wishes  to  express,  are 
called  upon  to  address  themselves  to  me,  as  Her  Majesty's  representative,  and  you  may 
state  with  the  utmost  confidence  that  the  Imperial  Government  has  no  intention  of 
acting  otherwise  than  in  perfect  good  faith  towards  the  inhabitants  of  the  North-west, 
The  people  may  rely  that  respect  and  attention  will  be  extended  to  the  different  religious 
persuasions ;  that  title  to  every  description  of  property  will  be  carefully  guarded,  and 
that  all  the  franchises  which  have  subsisted,  or  which  the  people  may  prove  themselves 
qualified  to  exercise,  shall  be  duly  continued  and  liberally  conferred. 

In  declaring  the  desire  and  determination  of  Her  Majesty's  cabinet,  you  may  safely 
us^  the  terms  of  the  ancient  for  formula,  "  Right  shall  be  clone  in  all  cases." 

I  wish  you,  dear  lord  bishop,  a  safe  journey  and  success  in  your  benevolent 
mission. 

Believe  me,  with  all  respect,  faithfully  yours, 
'  JOHN  YOUNG. 

B 

Telegram  sent  hy  Lord  Granville  to  Sir  John  Young,  dated  the  25th  Xovemher,  1869. 

The  Queen  has  learned  with  regret  and  surprise  that  certain  misguided  men  have 
joined  together  to  resist  the  entry  of  her  Lieutenant-Governor  into  Her  Majesty's 
possessions  in  the  Red  River. 

The  Queen  does  not  distrust  her  subjects'  loyalty  in  those  settlements,  and  must 
ascribe  their  opposition  to  a  change,  plainly  for  their  advantage,  to  misrepresentations 
or  misunderstanding.  She  relies  upon  your  government  for  taking  every  care  to  explain 
where  there  is  a  misunderstanding,  and  to  ascertain  the  wants  and  conciliate  the  good 
will  of  all  the  settlers  of  the  Red  River.  But  at  the  same  time  she  authorizes  you  to 
tell  them  that  she  views  with  displeasure  and  sorrow  their  lawless  and  unreasonable 
proceedings,  and  she  expects  that  if  they  have  any  wish  to  express  or  complaints  to 
make  they  will  address  tliemselves  to  the  Governor  of  the  Dominion  of  Canada,  of  which 
in  a  few  days  tliey  will  form  a  part. 

The  Queen  relies  upon  her  representative  being  always  ready  on  the  one  hand  to 
give  redress  to  well-founded  grievances,  and  on  the  other  to  lepress  with  the  authority 
with  which  she  has  entrusted   him  any  unlawful  disturbance. 

c. 

BIK  )CLAMATTON,  (V.R.) 

Jiy  His  Excellency  the  l!i-lil  Ifonourable  Sir  John  Young,  Baronet,  a  member 
Her  Majesty's  Most  J  idiiouiahlc  Privy  Council,  Knight  Grand  Cross  of  the  Most 
Honourable  Order  of  the  I'.atli,  Knight  of  the  Most  Distinguished  Order  of  St. 
^Fichael  and  St.  (icorgc.  ( ios cnioc  General  of  Canada. 

To   all    and    every  the  loyal  >ubi.rls  of  Her  ^lajesty  the  (Juecn,  and  to  all  to  whom  these 
presents  shall  come, —  (Jukkting  : 

The  Queen  has  c-liari^cd  inc.  as  her  iej)r('sentativ(',  to  inform  you  that  certain 
misguided  persons  in  her  set  t  Ichk  nis  on  the  Red  River  have  banded  themselves 
together  to  oppose  l)y  force  tin-  entry  into    1  lei'  Noilh-western  Territories  of  the  otticer 
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selected  to  administer,  in  her  name,  the  government,  when  the  territories 'are  united  to 
the  Dominion  of  Canada,  under  the  authority  of  the  late  Act  of  the  Parliament  of  the 
United  Kingdom  ;  and  that  those  parties  have  also  forcibly,  and  with  violence,  prevent- 
ed others  of  her  loyal  subjects  from   ingress  into  the  country. 

Her  Majesty  feels  assured  that  she  may  rely  upon  the  loyalty  of  her  subjects  in 
the  North-west,  and  believes  those  men  who  have  thus  illegally  joined  together,  have 
done  so  from  some  misrepresentation. 

The  Queen  is  convinced  that  in  sanctioning  the  union  of  the  North-west  Terri- 
tories with  Canada,  she  is  promoting  the  best  interests  of  the  residents,  and  at  the 
same  time  strengthening  and  consolidating  Her  North  American  possessions  as  part  of 
the  British  Empire.  You  may  judge,  then,  of  the  sorrow  and  displeasure  with  which 
the  Queen  views  the  unreasonable  and  lawless  proceedings  which  have  occurred. 

Her  Majesty  commands  me  to  state  to  you,  that  she  will  always  be  ready  through 
me,  as  her  representative,  to  redress  all  well-founded  grievances,  and  any  complaints 
that  may  be  made,  or  desires  that  may  be  expressed  to  me  as  governor  general.  At 
the  same  time  she  has  charged  me  to  exercise  all  powers  and  authority  with  which  she 
has  invested  me  in  the  support  of  order,  and  the  suppression  of  unlawful  disturbances; 

By  Her  Majesty's  authority,  I  do  therefore  assure  you  that  on  the  union  with 
Canada,  all  your  civil  and  religious  rights  and  privileges  will  be  respected,  your  pro- 
perties secured  to  you,  and  that  your  country  will  be  governed,  as  in  the  past,  under 
British  laws,  and  in  the  spirit  of  British  justice. 

I  do  further,  under  her  authority,  entreat  and  command  those  of  you  who  are 
still  assembled  and  banded  together,  in  defiance  of  law,  peaceably  to  disperse  and  return 
to  your  homes,  under  the  penalties  of  the  law  in  case  of  disobedience. 

And,  I  do  lastly  inform  you,  that  in  case  of  your  immediate  and  peaceable  obedience 
and  dispersion,  I  shall  order  that  no  legal  proceedings  be  taken  against  any  parties 
implicated  in  these  unfortunate  breaches  of  the  law. 

Given  under  my  hand  and  seal  at  arms  at  Ottawa,  this  sixth  day  of  December, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-nine,  and  in  the  thirty- 
second  year  of  Her  Majesty's  reign. 


H.  L.  Langevin,  Secretary  of  State. 


By  command, 

JOHN  YOUNG. 


D. 


(Private.) 


Department  of  Justice,  Ottawa,  16th  February,  1870. 


•My  Dear  Lord, — Before  you  leave  Ottawa  on  your  mission  of  peace,  I  think  it 
well  to  reduce  to  writing  the  substance  of  a  conversation  I  had  the  lioncjur  to  have  with 
you  this  morning. 

I  mark  this  letter  private  in  order  that  it  may  not  be  made  a  public  document,  to  be 
called  for  by  parliament  prematurely  ;  but  you  are  quite  at  liberty  to  use  it  in  such  a 
manner  as  you  m  ly  think  most  advantageous. 

I  hope  that  ere  you  arrive  at  Fort  Garry,  the  insurgents,  after  the  explanations 
that  have  been  entered  into  by  Messrs.  Tliil)ault,  DeSalaberry  and  Smith,  will  liave  laid 
down  their  arms,  and  allowed  Governor  McTavish  to  resume  the  administiation  of  public 
affairs.  In  such  case,  by  the  Act  of  the  Imperial  Parliament  of  last  s<  ssion,  all  the 
public  functionaries  will  still  i-emain  in  power,  and  the  council  of  Assiniboia  will  be 
restor«-d  to  their  former  position. 

Will  you  1)6  kind  enough  to  make  full  explanation  to  the  council  on  behalf  of  the 
Canadian  government,  as  to  the  feelings  which  animate,  not  only  the  Govei'iior  General 
but   the   whole  government,   with  respect  to  the  mode  of    dealing  with  the  North-west 
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We  have  fully  gxplained  to  you,  and  desire  you  to  assure  the  council  authoritatively, 
that  it  is  the  intention  of  Canada  to  grant  to  the  people  of  the  North-west  the  same 
free  instiiulions  which  they  themselves  enjoy. 

Had  not  these  unfortunate  events  occcurred,  the  Canadian  government  had  hoped 
long  ere  this,  to  have  received  a  report  from  the  council,  through  Mr.  McDougall,  as  to 
the  best  means  of  speedily  organizing  the  government,  with  representative  institutions. 
I  hope  that  they  will  be  able  immediately  to  take  up  that  subject,  and  to  consider  and 
report,  without  delay,  on  the  general  policy  that  should  immediately  be  adopted. 

It  is  obvious  that  the  most  inexpensive  mode  for  the  administration  of  affairs  should 
at  first  be  adopted.  As  the  preliminary  expense  of  organizing  the  government  after 
union  with  Canada  must,  in  the  first,  be  defrayed  from  the  Canadian  treasury,  there 
will  be  a  natural  objection  in  the  Canadian  parliament  to  a  large  expenditure. 

As  it  would  be  unwise  to  subject  government  of  the  territory  to  a  recurrence 
of  the  humiliation  already  suffered  by  Governor  McTavish,  you  can  inform  him  that  if 
he  organizes  a  local  police,  of  twenty-five  men,  or  more  if  absolutely  necessary,  that  the 
expense  will  be  defrayed  by  the  Canadian  government. 

You  will  be  good  enough  to  endeavour  to  find  out  Monkman,  the  person  to  whom, 
through  Colonel  Dennis,  Mr.  McDougall  gave  instructions  to  communicate  with  the 
Saulteux  Indians.  He  should  be  asked  to  surrender  his  letter,  and  informed  that  he 
ought  not  to  proceed  upon  it.  The  Canadian  government  will  see  that  he  is  compen- 
sated for  any  expense  that  he  has  already  incurred. 

In  case  a  delegation  is  appointed  to  proceed  to  Ottawa,  you  can  assure  them  that 
they  will  be  kindly  received,  and  their  suggestions  fully  considered.  Their  expenses 
coming  here  and  returning,  and  whilst  staying  in  Ottawa,  will  be  defrayed  by  us. 

You  are  authorized  to  state  that  the  two  years  which  the  present  tariff  shall  remain 
undisturbed  will  commence  from  the  1st  January,  1871,  instead  of  last  January,  as  first 
proposed. 

Should  the  question  arise  as  to  the  consumption  of  any  stores  or  goods  belonging 
to  the  Hudson  ]>ay  Company  by  the  insurgents,  you  are  authorized  to  inform  the 
leaders  that  if  the  <  ompany's  government  is  restored,  not  only  will  there  be  a  general 
an  nesty  granted,  but  in  case  the  company  should  claim  the  payment  for  such  stores, 
that  the  Canadian  government  will  stand  between  the  insurgents  and  all  harm. 

Wishing  you  a  prosperous  journey  and  happy  results. 


I  beg  to  remain,  &c., 

JOHN  A.  MACDONALD. 


v.    PKTITIO.V  FKOM   MEMUEKS  OF  THE  LEGISLATIVE  ASSEMBLY    OF    MANITOBA,  TO  HIS 
EXCELLENCY  THE  GOVEHXOK  GENERAL. 

To  the  Right  Honourable  Sir  Frederick  Arthur  Stanley,  Baron  Stanley  of  Preston» 
Gov^ernor  (General  of  Canada,  S:c.,  Arc. 

Mai/  if  ])lea.-^e  Your  J'J.rc,'/h;wT/  : 

The  petition  of  l]\r.  undersigned  dutiful  subjects  of  Her  .Most  Gracious  Majesty,  and 
members  of  the  legislative  assembly  of  the  province  of  Manitoba,  most  humbly 
sheweth  : — 

That  the  seventh  legislature  of  tlie  ])i-ovince  of  ^Manitoba,  in  its  third  session,  which 
dayof  o{)ened  on  the  :50th  Januaiy.  A.  D.  liS90,  and  prorogued  on  the  31st  day  of  March 
of  the  same  yeai-,  has  passed,  amongst  others,  two  Acts  respectively  intituled  :  "  An  Act  re- 
specting the  Depaitmi-nt  of  Ivhication."  a  copy  of  which  is  shown  in  Dominion 
Sessional  Paper  No.  (;:'>,  IMM.  page  li',  and  '-an  Act  resjiecting  Public  Schools,"  a  copy 
of  which  is  shown  in  the  same  Sessional  Paper,  page  14. 

That  the  said  Act,  intituled  :  "  An  Act  respecting  the  Department  of  Education," 
although  passed  by  tlu;  said  legislature;  as  aforesaid,  did  not  receive  the  approval  of  any 
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of  the  members  (whether  of  the  Roman  Catholic  or  Protestant  persuasion)  belonging  to 
Her  Majesty's  loyal  opposition  in  the  said  legislative  assembly,  as  shown  by  a  copy  of 
the  journals  of  the  House,  contained  in  Appendix  "  C  "  hereto  attached,  but,  on  the 
contrary,  received  the  reproval  of  all  the  members  of  Her  Majesty's  said  loyal  opposi- 
tion, except  that  of  Mr.  Lagimodiere,  a  Roman  Catholic,  and  member  for  La  Verand- 
rye,  who  was  detained  from  his  parliamentary  duties  through  serious  illness  prevailing 
in  his  family  ;  and  that  the  said  Act,  intituled  :  "  An  Act,  respecting  Public  Schools," 
although  passed  by  the  said  legislative  assembly  as  aforesaid,  did  not  receive  the 
approval  of  any  of  the  members  (whether  of  the  Roman  Catholic  or  Protestant  persua- 
sion) belonging  to  Her  Majesty's  loyal  opposition  in  the  said  legislative  assembly,  but 
on  the  contrary,  received  the  reproval  of  all  of  the  said  members,  as  again  shown  by 
the  cop}'^  of  the  journals  of  the  House,  contained  in  Appendix  "  C  "  hereto  attached. 

That  the  said  bills  violate  the  sacred  and  constant  rights  of  Her  Majesty's  Roman 
Catholic  subjects  of  the  province  of  Manitoba,  in  relation  to  education  ;  and 

That  for  reasons  more  fully  set  forth  in  Appendix  "  D "  the  said  bills 
are  ultra  vires,  and  have  been  passed  in  defiance  of  the  Imperial  Parliament,  under 
whose  sanction  the  British  North  America  Act,  1867,  and  the  British  North  America 
Act,   1871,  34-35  Victoria,  chapter  28,   were  enacted. 

Your  petitioners,  therefore,  humbly  pray  that  Your  Excellency  may  be  pleased  to 
take  such  action  and  grant  such  relief  and  remedy  as  to  Your  Excellency  may  seem  meet 
and  just. 

And  your  petitioners,  as  in  duty  bound,  shall  ever  pray  : 

Jambs  E.  P.  Prendergast,  M.P.P.  for 

Woodlands,  Ernest  J.  Wood,  M.P.P.  for  Cypress, 

R.  E.  O'Mallev,  M.P.P.  for  Lome,  Rover  Marion,  M.P.P.  for  St.  Boniface. 

Thomas  Gellky,  M.P.P.  for  Cartier,  Martin  Jerome,  M.P.P.  for  Carillon. 

Wm.  Lagimodiere,  M.P.P.  for  La  A.  F.  Martin,  M.P.P.  for  Morris. 

Verandrye, 


Winnipeg,  Uth  April,  1890. 


Tl.    PETITION    FROM    CARDINAL  AKCHniSHOP  OF  l^UEBEG,   ARCHBISHOPS  AND    BISHOPS  OF    THE 

KOMAN  CATHOLIC  CHURCH. 

To  Ilis  Excellency  the  Governor  Heneral  Cotou-'d  : 

The  petition  of  the  cardinal  arcliltishop  of  Quebec,  and  of  the  archbishops  and 
bishops  of  the  Roman  Catholic  Church  iu  the  Dominion  of  Canada,  subjects  of  Her 
Gracious  Majesty  the  Queen. 

Humbly  showeth  :  That  the  seventh  legislature  of  the  province  of  Manitoba,  iu  its 
third  session  assembled,  has  passed  an  Act  intituled  :  "An  Act  respecting  the  Depart- 
ment of  Education  "  and  another  Act  to  be  cited  "  The  Puljli'  School  Act,"  which 
deprive  the  Roman  Catholic  minority  of  the  province  of  the  rights  and  privileges  they 
enjoyed  with  regard  to  educaticm  ; 

That  during  the  same  session  of  the  same  parliament,  thei'o  was  passed  another 
Act,  being  fifty-three  Victoria,  chap.  14,  to  the  effect  of  abolishing  the  oHlcial  use  of 
the  French  language  in  the  parliament  and  courts  of  justice  of  the  saifl  province  ; 

That  the  said  laws  are  contrary  to  the  dearest  interests  of  a  large  portion  of  the 
loyal  sul)jects  of  Her  Majesty  ; 

That  the  said  laws  cannot  fail  to  grieve,  and  in  fact  do  afflict,  at  least  the  half  of 
the  devoted  subjects  of  Her  Majesty  in  her  domains  of  Canada  ; 

That  the  said  laws  are  contrary  to  the  assurances  given,  in  the  name  of  Her 
Majesty,  to  the  population  of  Manitoba,  during  the  negotiations  which  determined  the 
entry  of  the  said  province  into  confederation  ; 

That  the  said  laws  are  a  flagrant  violation  of  the  British  North  America  Act,  18G7, 
and  of  the   Manitoba  Act,    1870,    and   of  the  British  North    America  Act,    1871;  that 


962 


MANITOBA    LEGISLATION 


your  petitioners  are  justly  alarmed  at  the  disadvantages  and  even  the  dangers  which 
would  be  the  result  of  a  legislation,  forcing  on  its  victims  the  conviction  that  public 
good  faith  is  violated  with  them,  and  that  advantage  is  taken  of  their  numerical  weak- 
ness, to  strike  at  the  constitution  under  which  they  are  so  happy  to  live. 

Therefore,  your  petitioners  humbly  pray  your  Excellency  in  Council  to  aflFord  a 
remedy  to  the  pernicious  legislation  above  mentioned,  and  that  in  the  most  eflScacious 
and  just  way. 

And  your  petitioners  will,  as  in  duty  bound,  ever  pray. 


E.  A.  Card.  Taschereau,  Arch,  of  Quebec; 

Alax.,  Arch,  of  St.  Boniface,  O.M.I.  ; 

C.  O'Brien,  Arch,  of  Halifax ; 

Edouard  Ch.  Arch,  of  Montreal  ; 

J.  Thomas,  Arch,  of  Ottawa ; 

John  Walsh,  Arch,  of  Toronto ; 

J.  Farrelly,  Administrator,  Diocese  of 
Kingston  ; 

Jean,  Arch,  of  Leontopolis  ; 

Vital,  J.,  Bishop  of  St.  Albert ; 

John  Sweeny,  Bishop  of  St.  John  ; 

Peter  McIntyre,  Bishop  of  Charlotte- 
town  ; 

Isidore  Glut,  O.  M.  I.,  Bishop  of  d'- 
Arindele  ; 

L.  F.,  Bishop  of  Three  Rivers  ; 

T.  O'Mahony,  Bishop  of  Eudocia  ; 

J.  Cameron,  Bishop  of  Antigonish  ; 

Antoine,  Bishop  of  Sherbrooke  ; 

Paul  Durieu,  O.M.I.,  Bishop  of  New 
Westminster  ; 

Montreal,  6th  March,  1891. 


L.  Z.,  Bishop  of  St.  Hyacinthe  ; 

N.  Zephirin,  Bishop  of  Cythere  Vic.  Apost. 
of  Pontiac ; 

ELPHiiGE,  Bishop  of  Nicolet ; 

Thomas  Joseph  Dowling,  Bishop  of  Hamil- 
ton ; 

J.  N.  Lemmens,  Bp.  of  Vancouver  ; 

Richard  A.  O'Connor,  Bp.  of  Peter- 
boro ; 

Andre:  Albert,  Bp.  of  St.  Germain  de 
Rimouski ; 

Alexander  Macdonell,  Bishop  of  Alex- 
andria ; 

J.  C.  McDonald,  Tit.  Bp.  of  Irina  ; 

Dennis  O'Connor,  Bp.  of  London ; 

N.  DoucET,  Pte.,  V.  G.,  Prot.  Apost. 
Administrator  of  the  Diocese  of  Chi- 
coutimi,  during  the  absence  of  Mgr. 
Begin,  in  Europe. 


Report  of  the  lion,  the  Minister  oj  Justice.,   approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  Jfih  April,  1891. 

Department  op  Justice,  Ottawa,  21st  March,  1891. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  lionour  to  report  upon  the  two  Acts  of  the  following  titles, 
pas.sed  by  the  legislature  of  tlie  province  of  Manitoba  as  its  session  held  in  the  year 
1890,  which  Acts  were  received  Ijy  the  lIonoural)le  the  Secretary  of  State  on  the  11th 
April,  1890:— 

Cliapter  1^7,  "An  Act  respecting  the  department  of  education,"  and  Chapter  38, 
"An  Act  respecting  tlie  Public  Schools." 

Tlje  first  of  these  Acts  creates  a  department  of  education,  consisting  of  the  execu- 
tive council  or  a  coiiiniittce  thereof  apjiointed  by  the  Lieutenant-Governor  in  Council, 
and  defines  its  powers.  It  also  iieates  an  advisory  hoard,  partly  appointed  by  the 
department  of  education  and  ]iiirtly  tiiected  )jy  teachers,  and  defines  its  powers. 

The  "  Act  respeetini,'  Pul)lic  Schools "  is  a  consolidation  and  amendment  of  all 
previous  legislation  in  respect  to  pulilic  schools.  It  repeals  all  legislation  which  created 
and  authorized  a  system  of  sepaiate  schools  for  Protestants  and  Roman  Catholic-;.  By 
the  Acts  previously  in  focce  either  Protestants  or  Roman  Catholics  could  establit.h  a 
school  in  any  school  district,  ;in(l  l'rotest;int  ratepayers  were  exempted  from  contribution 
for  the  Catholic  schools,  and  Catholic  ratepayers  were  exempted  from  contribution  for 
Protestant  schojls. 
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The  two  Acts  now  under  review  purport  to  abolish  these  distinctions  as  to  the 
schools,  and  these  exemptiuns  as  to  ratepayers,  and  to  estabhsh  instead  a  system  under 
which  public  schools  are  to  be  organized  in  all  the  school  districts,  without  regard  to  the 
religious  views  of  the  ratepayers. 

The  right  of  the  province  of  Manitoba  to  legislate  on  the  subject  of  education  is 
conferred  by  the  Act  which  created  the  province,  viz.,  32-33  Vic ,  chap.  3  (The  Mani- 
toba Act),  section  22,  which  is  as  follows : — 

"  22.  In  and  for  the  province  of  Manitoba,  the  said  legislature  may  exclusively 
make  laws  in  relation  to  education,  subject  to  the  following  provisions  .- — 

"  (1.)  Nothinc;  in  any  such  law  shall  prejudicially  affect  any  right  or  privilege  with 
respect  to  denominational  schools  which  any  class  of  persons  have  by  law  or  practice  in 
the  province  at  the  union. 

"(2)  An  appeal  shall  lie  to  the  Governor  General  in  Council  from  the  Actor 
decision  of  the  legislature  of  the  province,  or  of  any  provincial  authority  affecting  any 
right  or  privilege  of  the  Protestant  or  Roman  Catholic  minority  of  the  Queens  subjects 
in  relation  to  education. 

"  (3.)  In  case  any  such  provincial  law  as  from  time  to  time  seems  to  the  Governor 
General  in  Council  requisite  for  the  due  execution  of  the  provisions  of  this  section  is  not 
made,  or  in  case  any  decision  of  the  Governor  in  Council,  on  any  appeal  under  this  sec- 
tion, is  not  duly  executed  by  the  proper  provincial  authority  in  that  behalf,  then,  and 
in  every  such  case,  and  as  far  only  as  the  circumstances  of  each  case  require,  the  Parlia- 
ment may  make  remedial  laws  for  the  due  exeeution  of  the  pi'o visions  of  this  section, 
and  of  any  decision  of  the  Governor  General  in  Council  under  this  section." 

In  the  year  1870,  when  the  "Manitoba  Act"  was  passed  there  existed  no  system 
of  education  established  or  authorized  by  law,  but  at  the  first  session  of  the  provincial 
legislature  in  1871  an  "  Act  to  establish  a  System  of  Education  in  the  Province  "  was 
passed.  By  that  Act  the  Lieutenant-Governor  in  Council  was  empowered  to  appoint 
not  less  than  ten  nor  more  than  fourteen  to  be  a  board  of  education  for  the  province,  of 
whom  one-half  were  to  be  Protestants  and  the  other  half  Catholics,  with  one  superinten- 
dent of  Protestant  and  one  superintendent  of  Catholic  schools.  The  board  was  divided 
into  two  sections,  Protestant  and  Catholic,  each  section  to  have  under  its  control  and 
management,  the  discipline  of  the  schools  of  its  faith,  and  to  prescribe  the  books  to  be 
used  in  the  schools  under  its  care  which  had  reference  to  religion  or  morals. 

The  moneys  appropriated  for  education  by  the  legislature  were  to  be  divided 
equally,  one  moiety  thereof  to  the  support  of  Protestant  schools,  and  the  other  moiety 
to  the  support  of  Catholic  schools. 

By  an  Act  passed  in  1875,  the  board  was  increased  to  twenty-one,  twelve  Protes- 
tants and  nine  Roman  Catholics  ;  the  moneys  voted  by  the  legislatui'e  were  to  be  divided 
between  the  Protestant  and  Catholic  schools  in  proportion  to  the  number  of  children  of 
school  age  in  the  schools  under  the  care  of  Protestant  and  Catholic  sections  of  the  board 
respectively. 

The  Act  of  1875  also  provided  that  the  establishment  in  a  school  district  of  a  school 
of  one  denomination  should  not  prevent  the  establishment  of  a  school  of  another 
denomination  in  the  same  district. 

Several  questions  have  arisen  as  to  the  validity  and  effect  of  the  two  statutes  now 
under  review  ;  among  these  are  the  following  : — 

It  being  admitted  that  "  no  class  of  persons  "  (to  use  the  expression  of  the  Manitoba 
Act)  had  "  by  law,"  at  the  time  the  province  was  established,  "  any  right  or  jTrivilege 
with  respect  to  denominational  (or  any  other)  school,  "  had  "  any  class  of  persons  "  any 
such  right  or  privilege  with  respect  to  denominational  schools  "  by  practice  "'  at  that 
time  1  Did  the  existence  of  separate  schools  for  Roman  Catholic  children,  supported 
by  Roman  Catholic  voluntary  contributions,  in  which  their  religion  might  be  taught  and 
in  which  text  books  suitable  for  Roman  Catholic  schools  were  used,  and  the  non-exist- 
ence of  any  system  by  which  Roman  Catholics  or  any  other  could  be  compelled  to  con- 
tribute for  the  support  of  schools,  constitute  a  "  right  or  privilege  "  for  Roman  Catholics 
"  by  practice  "  within  the  meaning  of  the  Manitoba  Act  1  The  former  of  these,  as  will 
at  once  be  seen,  was  a  question  of  fact  and  the  latter  a  question  of  law.  ^-ased  on  the 
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assumption,  which  has  since  been  proved  to  be  well  founded,  that  the  existence  of 
separate  schools  at  the  time  of  the  -"  union  "  was  the  fact  on  which  the  Catholic 
population  of  Manitoba  must  rely  as  establishing  their  "  right  or  privilege "  "  by 
practice."  The  remaining  question  was  whether,  assuming  the  foregoing  questions,  or 
either  of  them,  to  require  an  affirmative  answer,  the  enactments  now  under  review,  or 
either  of  them,  affected  any  such  "  right  or  privilege?  " 

It  became  apparent  at  the  outset  that  these  questions  required  the  decisions  of  the 
judicial  tribunals,  more  especially  as  an  investigation  of  facts  was  necessary  to  their 
determination.  Proceedings  were  instituted  with  a  view  to  obtaining  such  a  decision  in 
the  Court  of  Queen's  Bench  of  Manitoba  several  months  ago,  and  in  course  of  these  pro- 
ceedings the  facts  have  been  easily  ascertained,  and  the  two  latter  of  the  three  questions 
above  stated  were  presented  for  the  judgment  of  that  court  with  the  arguments  of 
counsel  for  the  Roman  Catholics  of  Manitoba  on  the  one  side,  and  of  counsel  for  the 
provincial  government  on  the  other. 

The  court  has  practically  decided,  with  one  dissentient  opinion,  that  the  Acts  now 
under  review  do  not  "  prejudically  affect  any  right  or  privilege  with  respect  to  denomi- 
national schools"  which  Roman  Catholics  had  by  "  practice  at  the  time  of  the  union," 
or,  in  brief,  that  the  non-existence,  at  that  time,  of  a  system  of  public  schools  and  the 
consequent  exemption  fr'om  taxation  for  the  support  of  public  schools  and  the  consequent 
freedom  to  establish  and  support  separate  or  "denominational"  schools  did  not  constitute 
a  right  or  privilege  '  "  by  practice  "  which  these  Acts  took  away. 

An  appeal  has  been  asserted  and  the  case  is  now  before  the  Supreme  Court  of  Canada, 
wh  re  it  will,  in  all  probability,  be  heard  in  the  course  of  next  month. 

If  the  appeal  should  be  successful,  these  Acts  will  be  annulled  by  judicial  decision; 
the  Roman  Catholic  minority  of  Manitoba  will  receive  protection  and  redress.  The 
Acts  purporting  to  be  repealed  will  remain  in  operation,  and  those  whose  views  have 
been  represented  by  a  majority  of  the  legislature  cannot  but  recognize  that  the  matter 
has  been  disposed  of  with  due  regard  to  the  constitutional  rights  of  the  province. 

If  the  legal  controversy  should  result  in  the  decision  of  the  Court  of  Queen's  Bench 
being  sustained,  the  time  will  come  for  your  Excellency  to  consider  the  petitions  which 
have  been  presented  by  and  on  behalf  of  the  Roman  Catholics  of  Manitoba  for  redress 
under  subsections  2  and  3  of  section  22  of  the  "  Manit  iba  Act"  quoted  in  the  early  part 
of  this  rejiort,  and  which  are  analogous  to  the  provisions  made  by  the  British  North 
America  Act,  in  relation  to  the  other  provinces. 

Those  subsections  contain  in  etl'ect  the  provisions  which  have  been  made  as  to  all 
the  provinces  and  ar  ^  obviously  those  under  which  the  constitution  intended  that  the 
government  of  the  Dominion  should  proceed  if  it  should  at  any  time  become  necessary 
that  the  federal  powers  should  be  resorted  to  for  the  protection  of  a  Protestant  or 
Roman  Catholic  minoiity  against  any  Act  or  decision  of  the  Legislature  of  the  province, 
or  of  anv  provincial  authority,  affecting  any  "right  or  privilege"  of  any  such  minority 
"in  relation  to  education." 

Respectfully  submitted, 

JNO  8.  D.  THOMPSON, 

Minist'T  of  Justice. 

Subsequent  to  the  passin^r  <i'  the  Order  in  Council  of  the  4th  April  1891,  up  n  the 
report  of  the  lion,  the  .Minister  of  .Justice,  the  following  petitions  were  presented,  com- 
plaining of  the  Acts  in  question,  and  a^^king  that  the  appeal  of  the  Roman  Catholics  in 
^Manitoba  might  be  entertained  and  <  onsidered. 

1.  Petition  dated  2()th  September,  1S92,  from  T.  A.  Rernier,  acting  president,  and 
the  members  of  the  Ivvecutive  Cmninittee  of  the  National  Congress. 

2.  Petition  dated  22n(l  Sf|.tcnil)er,  1.^92,  from  the  Most  Rev.  Archbishop  Tach(5 
of  St.  Bf)niface. 

3.  Petition  dated  November  1892  from  the  ^Most  Rev.  Archbisho;)  Tache  ;  T.  A. 
Bernier,  president  of  the  National  Congress;  and  J.  E.  P.  Prendergast,  mayor  of  St. 
Boniface,  the  very  Rev.  I.  AUard,  ()..M.I  ,  V.G.,  and  137  others. 
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4.  Memorandum  from  the  Conservative  liCague  of  Montreal,  dated  30th  November 
1892. 

These  petitions  among  other  things  alleged  :  — 

(a.)  That  the  statutes  complained  of  had  deprived  the  Roman  Catholic  minority, 
of  the  rights  or  privileges  of  a  sep  irate  conditioa  as  regards  education,  and  of  a 
system  of  public  education  in  the  province,  which  they  had  personally  enjoyed  by  the 
Education  Acts  passed  since  the  union. 

(6.)  That  their  schools  had  been  merged  with  th  )se  of  Protestant  denominations. 

(c.)  That  they  were  required  to  contribute,  throjgh  taxation,  to  the  support  of 
schools  which  are  called  public  schools,  but  are  in  substance  a  continuation  of  the  old 
Protestant  schools. 

(d.)  That  the  religious  exercises  in  the  public  schools  are  not  acceptable  to  them, 
and  praying  that  the  Governor  General  in  Council  would,  pursuant  to  the  British  North 
America  Act  1867,  section  93,  subsection  three,  and  th^  Manitoba  Act,  section  22,  sub- 
section 2,  he  ir  and  entertain  the  memorialists'  appeal  from  the  statutes  complained  of. 

The  contentions  of  the  memorialists  were  : — 

(1  )  That  the  stitutes  complained  of  had  prejudicially  atifected  rights  and  privileges 
in  relation  to  education,  which  they  had  acquired  >ince  the  union. 

(2.)  That  by  subsection  2  of  subsection  22  of  the  Manitoba  Act,  an  appeal  would 
lie  to  the  Governor  General  in  Council,  from  any  Act  of  the  provincial  legislature, 
affecting  such  rights  and  privileges,  even  though  the  Acts  were  intra  vires  and 
constitutional. 

(3.)  That  by  virtue  of  section  2  of  the  Manitoba  Act  ;  subsection  3,  of  section 
93,  of  the  British  North  America  Act,  1867,  applied  to  Manitoba,  and  that  a  similar 
right  of  appeal  was  provided  by  that  section. 

The  above  petitions  were  referred  by  the  Governor  General  in  Council  to  a  sub- 
committee of  Council  for  report,  who  met  on  the  28th  November,  1892,  to  consider  the 
same.  Counsel  (J.  S.  Ewart,  Q  C,  of  Winnipeg)  for  t\v^  petitioners  was  present,  and 
having  fornially  presented  the  petitions,  addressed  the  sul)-cominittee  in  .support  thereof. 

Tlie  petitions  having  been  considered  the  full<nviiig  report  was  made  thereon,  which 
was  approve  I  by  his  Excellency  in  Council,  as  follows  :  — 

Order  ui  Council,  approved  by  I/iti  Excdh'tirij  the  Governor  General  on  the  29th  of 
December,  181)2. 

The  committee  of  the  Privy  Council  have  had  un  ler  consideration  a  report,  hereto 
annexed,  from  a  sub-committee  of  Coune-il,  to  whom  were  referred  certain  memorials  to 
your  Excellency,  complaining  of  two  statutes  of  the  legislature  of  Manitoba,  relating 
to  education,  passed  in  the  session  of  IS'JO. 

The  committee,  concurring  in  the  report  of  the  sub  committee,  submit  the  same 
for  your  Excellency's  approval,  and  recouiniend  that  Saturday,  the  21st  day  of  January, 
1893,  at  the  chamber  of  the  Privy  Council  at  Ottawa,  be  fixed  as  the  day  on  which  the 
parties  concerned  shall  be  heard  with  regard  to  the  appeal  in  the  matter  of  the  said 
statutes. 

The  committee  further  advise  tliat  a  co[)y  of  this  minute,  if  approved,  tog.-ther 
with  a  co])y  of  the  report  of  the  sub-coniinii  Lee  of  Council,  be  transmitted  to  the 
Lieutenant-Governor  of  Manitoba. 

JOHN  J.  McGEE, 

Clerk  of  the  I'ricy  Council. 

liejort  of  tlw  Sub-Committee  of  tlic  JIou.  thr   Privy  Council,  approved  by  Illn  Excellency 
the  Governor  General  in  Council  on  the 29th  De'-emtter,  18y2. 

Council  Chamber,   Ottawa,   Dec,   1892. 

To  Jli.-i  Excill^.ncy  the  Governor  Gi-ivral  in  Council  : 

The  sul)-committee  to  whom  were;    referred  certain    memorials,    addressed    to  your 
Excellency   in    Council,   complaining  of  two  statutes    of    the  legislature   of  ^lanitoba, 
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relating  to  education,  passed  in  the  session  of  1890,  have  the  honour  to  make  the  fol- 
lowing report : — 

The  first  of  these  memorials  is  from  the  officers  and  executive  committee  of  the 
"  National  Congress,"  an  organization  which  seems  to  have  been  established 'in  June, 
1890,  in  Manitoba. 

This  memorial  sets  forth  that  two  Acts  of  the  legislature  of  Manitoba,  passed  in 
1890,  intituled  respectively,  "  An  Act  respecting  the  Department  of  Education"  and 
*'  An  Act  respecting  Public  Schools,"  deprive  the  Roman  Catholic  minority  in  Manitoba 
of  rights  and  privileges  which  they  enjoyed  with  regard  to  education,  previous  to  the 
establishment  of  the  province,  and  since  that  time  down  to  the  passing  of  the  Acts  afore- 
said, of  1890. 

The  memorial  calls  attention  to  the  fact  that,  soon  after  the  passage  of  those  Acts, 
(and  in  the  year  1891)  a  petition  was  prer-ented  to  your  Excellency,  signed  by  a  large 
number  of  the  Roman  Catholic  inhabitants  of  Manitoba,  praying  that  your  Excellency 
might  entertain  an  appeal  on  behalf  of  the  Roman  Catholic  minority  against  the  said 
Acts,  and  that  it  might  be  declared  "  that  such  Acts  had  a  prejudicial  effect  on  the  rights 
and  privileges,  with  regard  to  denominational  schtols,  which  the  Roman  Catholics  had 
by  law  or  practice,  in  the  province,  at  the  union ; "  also  that  directions  might  be  given 
and  provision  made  in  the  premises  for  the  relief  of  the  Roman  Catholics  of  the  province 
of  Manitoba. 

The  memorial  of  the  "  National  Congress  "  recites,  at  length,  the  allegations  of  the 
petition  last  hereinbefore  referred  to,  as  having  been  laid  before  your  Excellency  in  1891. 
The  substance  of  those  allegations  seems  to  be  the  following  :  That,  before  the  passage 
of  the  Act  constituting  the  province  of  Manitoba,  known  as  the  ''Manitoba  Act,"  there 
existed,  in  the  territory  now  constituting  the  province,  a  number  of  effective  schools  for 
children,  which  schools  were  denominational,  some  of  them  being  erected  and  controlled 
by  the  authorities  of  the  Roman  Catholic  Church,  and  others  by  the  authorities  of  various 
Protestant  denominations  ;  that  those  schools  were  supported,  to  some  extent  by  fees,  and 
also  by  assistance  from  the  funds  contributed  by  the  members  of  the  church  or  denomi- 
nation under  whose  care  the  school  was  established  ;  that  at  that  period  the  Roman 
Catholics  had  no  interest  in  or  control  over  the  schools  of  Protestant  denominations,  nor 
had  Protestants  any  interest  in  or  control  over  the  schools  of  Roman  Catholics  ;  that 
there  were  no  public  schools  in  the  province,  in  the  sense  of  state  schools ;  that  members 
of  the  Roman  Catholic  Church  supported  schools  for  their  own  children  and  for  the 
benefit  of  Human  Catholic  children,  and  were  not  under  obligations  to  contribute  to  the 
support  of  any  other  schools. 

The  petition  then  asserted  that,  in  consequence  of  this  state-  of  affairs,  the  Roman 
Catholics  were  separate  from  the  rest  of  the  community,  in  the  matter  of  education,  at 
tl\^  time  of  the  jiassage  of  the  Manitol  a  Act. 

Reference  is  then  made  to  tlie  provisions  of  the  Manitoba  Act  by  which  the  legis- 
lature was  restricted  from  making  any  law  on  the  subject  of  education  which  should  have 
a  prejudicial  effect  on  trie  rights  and  privileges,  with  respect  to  denominational  schools, 
"  which  any  class  of  peisuns  had,  by  law  or  practice,  in  the  province  at  the   '  union.'" 

The  i)etition  t!i"ii  set  foith  that,  during  the  first  scvssion  of  the  legislative  assemoly 
of  tiie  province  of  Manitoba,  an  act  was  passed  relating  to  education,  the  effect  of  which 
was  to  continue  to  the  Homan  Catholics  the  separate  condition,  with  reference  to  educa- 
tion, which  tliev  had  enjoyed  previous  to  the  union  ;  and  that  ever  since  that  time,  until 
the  session  of  ISDO,  no  attempt  was  made  to  encroach  upon  the  rights  of  the  Roman 
Catholics  in  that  reg^ird  :  but  that  the  two  statutes  referred  to,  ])assed  in  the  session  of 
1890,  had  the  efl'ect  of  (lej)ii\iii^r  tli(.  |{on)an  Catholics  altogether  of  their  separate  con- 
dition with  regard  to  edu'-ition,  and  ni!'rg<'d  their  sciiools  with  those  of  the  Protestant 
flenomina^ions,  as  they  i-eiiuiicd  ail  nieiiil)ers  of  the  conununity,  whether  Roman  Catholic 
oi-  Protestant,  to  eonlr-ibute  to  t  iie^up|)oii  of  whnt  were  therein  called  "  Public  Schools," 
but  what  would  lie.  the  jiet  it  ionrrs  alleged,  in  reality  a  continuation  of  the  Protestant 
schools. 

After-  s(>ttinL;  forth  tii<'  oltjeci  ions  \vlii>h  Roman  Catliolics  entertain  to  such  a 
system  of  education  as    was  e.stalilished    l.y    the   Acts  of  1890,    the  petitioners  declared 
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that  they  appealed  from  the  Acts  complained  of,  and    they    presented    the   prayer  for 
redress  which  is  hereinbefore  recited. 

The  petition  of  the  "  Congress  "  then  sets  forth  the  minute  of  council,  approved  by 
your  Excellency  on  the  4th  April,  1891,  adopting  a  report  of  the  Minister  of  Justice, 
which  set  out  the  scope  and  eflfect  of  the  legislation  complained  of,  and  also  the  pro- 
visions of  the  Manitoba  Act  with  reference  to  education.  That  report  stated  that  a 
question  had  arisen  as  to  the  validity  and  effect  of  the  two  statutes  of  1890,  reference 
to  as  the  subject  of  the  appeal,  and  intimated  that  those  statutes  would  probably  be 
held  to  be  ultra  vires  of  the  legislature  of  Manitoba,  if  they  were  found  to  have 
prejudicially  affected  "  any  right  or  privilege  with  respect  to  denominational  schools, 
which  any  class  of  persons  had,  by  law  or  practice,  in  the  province,  at  the  union."  The 
report  suggested  that  questions  of  fact  seemed  to  be  raised  by  the  petitions,  which  were 
then  under  consideration,  as  to  the  practice  in  Manitoba  with  regard  to  schools,  at  the 
time  of  the  union,  and  also  questions  of  law  as  to  whether  the  state  of  facts  then 
existing  constituted  a  "  right  or  privilege  "  of  the  Roman  Catholics,  within  the  meaning 
of  the  saving  clauses  in  the  Manitoba  Act,  and  as  to  whether  the  Acts  complained  of 
(of  1890)  had  "prejudicially  affected"  such  -'right  or  privilege."  The  report  set  forth 
that  these  were  obviously  questions  to  be  decided  by  a  legal  tribunal,  before  the 
appeal  asserted  by  the  petitioners  could  be  ta.ken  up  and  dealt  with,  and  that  if  the 
allegations  of  the  petitioners  and  their  contentions  as  to  the  law,  were  well  founded, 
there  would  be  no  occasion  for  your  Excellency  to  entertain  or  to  act  upon  the  appeal, 
as  the  courts  would  decide  the  Act  to  be  idfra  virt'S.  The  report  and  the  minute 
adopting  it,  were  clearly  based  on  the  view  that  consideration  of  the  complaints  and 
appeal  of  the  Roman  Catholic  minority,  as  set  forth  in  the  petitions,  should  be  deferred 
until  the  legal  controversy  should  be  determined,  as  it  would  then  be  ascertained 
whether  the  appellants  should  find  it  necessary  to  press  foi*  consideration  of  their 
application  for  redress  under  the  saving  clauses  of  the  British  North  America  Act,  and 
the  Manitoba  Act,  which  seemed,  by  their  view  of  the  law,  to  provide  for  protection  of 
of  the  rights  of  a  minority  against  legislation  (within  the  competence  of  the  legislature), 
which  niight  interfere  with  rights  which  had  been  conferred  on  the  minority,  after  the 
union. 

The  memorial  of  the  "  Congress  "  goes  on  to  state  that  the  Judicial  Committee  of 
the  Privy  Council,  in  England,  has  upheld  the  validity  of  the  Acts  complained  of,  and 
the  "  memorial "  asserts  that  the  time  has  now  come  for  your  Excellency  to  consider 
the  petitions  which  have  been  presented  l)y  and  on  behalf  of  the  Roman  Catholics  of 
Manitoba,  for  redress  under  subsections  2  and  3  of  section  22  of  the  Manitoba  Act. 

There  was  also  referred  to  the  sub-committee  a  memorial  from  the  Archl)ishop  of 
Saint  Boniface,  complaining  of  the  two  Acts  of  1890,  before  mentioned,  and  calling 
attention  to  former  petitions  on  the  same  subject,  from  members  of  the  Roman 
Catholic  minority  in  the  province.  His  Grace  made  reference,  in  this  memorial,  to 
assurances  which  were  given  by  one  of  your  Excellency's  pi-edecessors  before  the 
passage  of  the  Manitoba  Act,  to  redress  all  well-founded  grievances,  and  to  respect  the 
civil  and  religious  rights  and  privileges  of  the  people  of  the  Red  River  Territory.  His 
Grace  then  prayed  that  your  Excellency  should  entertain  the  appeal  of  the  Roman 
Catholics  of  Manitoba  and  might  consider  the  same,  and  might  make  such  directions 
for  the  hearing  and  consideration  of  the  ap|)eal  as  might  be  thought  proper,  and  also 
give  directions  for  the  relief  of  the  Roman  Catholics  of  Manitoba. 

The  sub  committee  also  had  liefore  them  a  memorandum  made  by  the  "  Conserva- 
tive League  "  of  Montreal,  remonstrating  against  the  (alleged)  unfairness  of  the  xVcts  of 
1890,  before  referred  to. 

Soon  after  the  reference  was  made  to  the  sub-committee,  of  the  memorial  of  the 
"  National  Cont'ress,  "  and  of  the  other  memorials  just  referred  to,  intimation  was  con- 
veyed to  the  sub-committee,  by  !Mr.  John  8.  Ewart,  counsel  for  the  Roman  Catholic 
minority  in  Manitoba,  that  in  his  opinion,  it  was  desirable  that  a  further  memorial,  on 
behalf  of  that  minority,  should  be  presented,  before  the  pending  application  should  be 
dealt  with,  and  action  on  the  part  of  the  sub-committee  was  therefore  delayed  until  the 
further  petition  should  come  in. 
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Late  in  November  this  supplementary  memorial  was  received  and  referred  to  the 
sub-committee.  Ic  is  signed  by  the  Archbishop  of  Saint  Boniface,  and  by  the  president 
of  the  "  National  Congress,"  the  Mayor  of  St.  Boniface,  and  about  137  others,  and  is 
presented  in  the  name  of  the  "  Members  of  the  Roaian  Catholic  Church  resident  in  the 
province  of  Manitoba." 

Its  allegations  are  very  similar  to  those  hereinbefore  recited,  as  being  contained  in 
the  memorial  of  congress,  but  there  is  a  further  contention  that  the  two  Acts  of  the 
legislative  assembly  of  Manitoba,  passed  in  1890,  on  the  subject  of  education,  were 
"  subversive  of  the  rights  and  privileges  of  the  Roman  Catholic  minority  provided  for  by 
the  statutes  of  Manitoba,  prior  to  the  passing  of  the  said  Acts  of  1890,  thereby  violating 
both  the  British  North  America  Act  and  the  Manitoba  Act." 

The  last  mentioned  memorial  urged  : — 

(1.)  That  your  Excellency  might  entertain  the  appeal  and  give  directions  for  its 
proper  consideration. 

(2.)  That  your  Excellency  should  declare  that  the  two  Acts  of  1890  (chapters  37 
and  38),  do  prejudicially  affect  the  rights  and  privileges  of  the  minority,  with  regard  to 
denominational  schools,  which  they  had  by  law  or  practice,  in  the  province,  at  the  union. 

(3.)  That  it  may  be  declared  that  the  sai  I  Acts  aifect  the  rights  and  privileges 
of  Roman  Catholics  in  relation  to  education. 

(4.)  That  a  re-enactment  may  be  ordered  by  your  Excellency,  of  the  statutes  in 
force  in  Manitoba,  prior  to  these  Acts  of  1890,  in  so  far,  at  least,  as  may  be  necessary 
to  secure  for  Roman  Catholics  in  the  province,  the  right  to  build,  maintain,  (tc,  their 
schools,  in  the  manner  provided  by  such  statutes,  and  to  secure  to  them  their  propor- 
tionate share  of  any  grant  made  out  of  public  funds  of  the  province  for  education,  or  to 
relieve  such  members  ot'  the  Roman  Catholic  Church  as  contribute  to  such  Roman 
Catholic  schools,  from  payment  or  contribution  to  the  support  of  any  other  schools ;  or 
that  thi'se  Acts  of  1890  should  be  so  amended  as  to  effect  that  purpose. 

Then  follows  a  general  prayer  for  relief. 

In  making  their  report  the  sub-committee  will  comment  only  upon  the  last  me- 
morial presented,  as  it  seems  to  contain,  in  effect,  all  the  alleg/itions  embraced  in  the 
former  petitions  which  call  for  their  consideration,  and  is  more  specific  as  to  the  relief 
which  is  sought. 

As  to  the  re(|uest  wliich  the  petitioners  make  in  the  second  paragraph  of  their 
prayer,  viz.  :  "  That  it  may  be  declared  that  th»  said  Acts  (.")3  Yic,  37  and  38)  do  pre- 
juditdally  affect  the  rights  and  privileges  with  regad  to  denominational  schools  which 
the  Roman  Catholics  had  Ijy  law  or  piactice  in  the  province  of  ^lanitoba  at  the  time  of 
the  union,"  the  sul)-commi;te(!  are  of  opinion  that  the  julgmen':  of  the  Judicial  Commit- 
tee of  the  Privy  Council  is  conclusive  as  to  the  rghts  with  regard  to  denominational 
schools  which  the  Roman  Catholics  had  it  th"  time  of  the  union,  and  as  to  the  bearing 
thereon  of  the  statutes  complained  of.  and  your  Excellency  is  not,  therefore,  in  the 
opinion  of  the  sub-eommittec,  pi-operly  called  u  ion  to  hear  an  apj)eal  based  on  those 
grounds.  That  jud^mcMil  is  as  lunditi^  on  your  KxoelKiney  as  it  is  on  any  of  the  parties 
to  the  litigation,  and,  tlnTcfore,  if  redress  is  sought  on  account  of  the  state  of  affairs 
e.xisting  in  the  jirovinee  at  the  time  of  th''  union,  it  must  he  sought  elsewhere,  and  by 
Other  means  than  liy  wav  of  a)>|)e;il  undei-  the  sections  of  t  he  British  North  America 
Act  and  of  the  Manitolia  Act,  which  aie  relied  on  l)y  the  petitioners  as  sustaining  this 
appeal. 

The  two  Acts  of  IsOO,  wliich  are  complained  of,  must,  accoi'ding  to  the  opinion  of 
the  sub-committee,  Ix;  reoanhMl  as  witliin  the  f)owers  of  the  hgislature  of  Manitoba, 
but  it  remains  to  be  considex'd  wl:  iher  tli<>  a  >pe  d  -^lioidd  he  entertained  and  heard,  as 
an  appeal  against  statutes  which  ar  •  allt'i.'^ed  to  have  encroached  on  rights  and  privileges 
with  regard  to  denominational  scIiodU  which  were  ac(|uired  by  any  class  of  persons  in 
Minitoba,  not  al  llf  I'mi"  di  tin'  union,  liui  (iftcr  tltf  iminii. 

The  sub-committee  were  addres^i-d  by  the  coun  el  for  the  petitionei's  as  to  the  right 
to  have  the  appeal  heard,  and  fiom  his  argument,  as  well  as  from  the  documents,  it 
would  seem  that  the  following  are  the  grounds  of  the  appeal  :  — 


53  VICTORIA,  1890.  969 


A  complete  system  of  separate  and  denominational  schools,  i.  e.,  a  system  providing 
for  public  schools  and  for  separate  Catholic  schools,  was,  it  is  alleged,  established  by 
statute  of  Manitoba  in  1871  and  by  a  series  of  subsequent  Acts.  The  system  was  in 
operation  until  the  two  Acts  of  1890  (chapters  37  and  38)  were  passed. 

The  93rd  section  of  the  British  North  America  Act,  in  conferring  power  on  the 
provincial  legislatures,  exclusively  to  make  laws  in  relation  to  education,  imposed  on 
that  power  certain  restrictions,  one  of  which  was  (subsection  1)  to  preserve  the  right 
with  respect  to  denominational  schools  which  any  class  of  persons  had  by  law  in  the 
province  at  the  union.  As  to  this  restriction  it  seems  to  impose  a  condition  on  the 
validity  of  any  Act  relating  to  education,  and  the  sub-committee  have  already  observed 
that  no  question,  it  seems  to  them,  can  arise,  since  the  decision  of  the  Judicial  Com- 
mittee of  the  Privy  Council, 

,   The  third  subsection,  however,  is  as  follows  : — 

"  Where  in  any  province  a  system  of  separate  or  dissentient  schools  exists  by  law 
at  the  union,  or  is  thereafter  established  by  the  legislature  of  the  province,  an  appeal 
shall  lie  to  the  Governor  General  in  Council,  from  any  Act  or  decision  of  any  provincial 
authority,  affecting  any  right  or  privilege  of  the  Protestant  or  Roman  Catholic  minority 
of  the  Queen's  subjects  in  relation  to  education.' 

The  Manitoba  Act  p'lssed  in  1870,  by  which  the  province  of  Manitoba  was  con- 
stituted, contains  the  following  provisions  as  regaids  that  province  : — 

By  section  22  the  power  is  conferred  on  the  legislature  exclusively  to  make  laws  in 
relation  to  educition,  but  subject  to  tlie  following  restrictions  : 

(1.)  "Nothing  in  any  such  law  shall  prejiulically  affect  any  right  or  privilege  with 
respect  to  denominational  schools  which  any  class  of  persons  have,  by  law  or  practice,  in 
the  province,  at  the  union." 

This  restriction,  the  sub-committee  again  observe,  has  been  dealt  with  by  the  judg- 
ment of  the  Judicial  Committee  of  the  Privy  Council. 

Then  follows : 

(2.)  "An  appeal  shall  lie  to  the  Governor  General  in  Council  from  any  Act  or 
decision  of  the  legislature  of  the  province,  or  of  any  provincial  authority,  affecting  any 
right  or  privilege  of  the  Protestant  or  Boman  Catholic  minority  of  the  Queen's  subjects 
in  relation  to  education." 

It  will  be  observed  that  the  restriction  contained  in  subsection  2  is  not  identical 
with  the  restriction  of  .  subsection  3  of  the  93i-(l  section  of  the  British  North  America 
Act,  and  questions  are  suggested,  in  view  of  this  difference,  as  to  whether  subsection  3 
of  section  93  of  the  British  Nortli  America  applies  to  Manitoba,  and  if  not,  whether 
subsection  2  of  section  22  of  the  Manitoba  Act  is  sufficient  to  sustain  the  case  of  the 
appellants  ;  or  in  other  words,  whether,  in  regard  to  Manitoba,  the  minority  has  the 
same  protection  against  laws,  which  the  leijislature  of  the  province  has  power  to  pass, 
as  the  minorities  in  other  provinces  have,  undei-  the  subsection  before  quoted  from  the 
British  North  America  Act,  as  to  separate  or  denominational  schools  established  after 
the  union. 

The  ai'gument  jiresented  by  Counsel  on  behalf  of  the  petitioners  was,  that  the 
present  appeal  comes  before  your  Excellency  in  Council,  not  as  a  request  to  review  the 
decision  of  tlie  Judicial  Committee  of  the  Privy  Council,  but  as  a  logical  conse(|ueii'  e 
and  result  of  that  decision,  inasmuch  as  the  remedy  now  sought  is  providi^l  l>y  the 
British  North  America  Act  and  the  jNlaniioba  Act,  not  as  a  remedy  to  the  minority 
against  statutes  which  interfere  with  the  rights  which  the  minority  had  at  the  time  of 
the  union,  but  as  a  remedy  against  statutes,  which  interfere  with  rights  accjuired  by  the 
minority  after  the  union.  The  remedy,  therefore,  which  is  sought,  is  against  Acts 
which  are  iiifru  vires  of  the  provincial  legislature.  His  argument  is  also  thai  the  a])peal 
does  not  ask  your  Excellency  to  interf-Te  with  any  rights  or  powers  of  the  legislature 
of  Manitol)a,  inasmuch  as  the  power  to  legislate  on  the  subject  of  education  has  only 
been  conferred  on  that  legislature  with  tlie  distinct  reservation  that  yf>ur  Excellency  in 
Council  shall  h;ive  power  to  make  remedial  oiders  against  any  such  legislation,  which 
infrinires  on  rights  acquired  after  the  union,  by  any  Protestant  or  lioman  Catholic 
minority  in  relation  to  separate  or  dissentient  schools. 
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Upon  the  various  questions  which  arise  on  these  petitions  the  sub-committee  do 
not  feel  called  upon  to  express  an  opinion,  and  so  far  as  they  are  aware,  no  opinion  has 
been  expressed  on  any  previous  occasion  in  this  case  or  any  other  of  a  like-  kind,  by 
your  Excellency's  go\  ernment  or  any  other  government  of  Canada.  Indeed,  no  appli- 
cation of  a  parallel  character  has  been  made  since  the  establishment  of  the  Dominion. 

The  application  comes  before  your  Excellpncy  in  a  manner  differing  from  applica- 
tions which  are  ordinarily  made,  under  the  constitution,  to  your  Excellency  in  Council. 
In  the  opinion  of  the  sub-committee,  the  application  is  not  to  be  dealt  with  at  present  as 
a  matter  of  a  political  character,  or  involvng  political  action  on  the  part  of  your 
Excellency's  advisers.  It  is  to  be  dealt  with  by  your  Excellency  in  Council,  regardless 
of  the  personal  vipws  which  your  Excellency's  advisers  may  hold  with  regard  to  denomi- 
national schools,  and  without  the  political  action  of  any  of  the  members  of  your  Ex- 
cellency's Council  being  considered  as  pledged  by  the  fact  of  the  appeal  being  entertained 
and  heard.  If  the  contention  of  the  petitioners  be  correct,  that  such  an  appeal  can  be 
sustained,  the  inquiry  will  be  rather  of  a  judicial  than  a  political  character.  The  sub- 
committee have  so  treated  it  in  hearing  counsel,  and  in  permitting  their  only  meeting  to 
be  open  to  the  public.  It  is  apparent  that  several  other  questions  will  arise,  in  addition 
to  those  which  were  discussed  by  counsel  at  that  meeting,  and  the  sub-committee  advises 
that  a  date  be  fixed,  at  which  the  petitioners,  or  their  counsel,  may  be  heard  with  regard 
to  the  appeal,  according  to  their  first  request. 

The  sub-committee  think  it  proper  that  the  government  of  Manitoba  should  have 
an  opportunity  to  Vje  represented  at  the  hearing,  and  they  further  recommend,  with  that 
view,  that  if  this  report  should  be  approved,  a  copy  of  any  minute  approving  it,  and  of 
any  minute  fixing  the  date  of  the  hearing  with  regard  to  the  appeal,  be  forwarded, 
together  with  cjpies  of  all  the  petitions  referred  to,  to  his  Honour  the  Lieutenant- 
Governor  of  Manitoba,  for  the  information  of  his  Honour's  advisers. 

In  the  opinion  of  the  sub-committee,  the  attention  of  any  person  who  may  attend  on 
l)ehalf  of  the  petitioners,  or  on  behalf  of  the  provincial  government,  should  be  called  to 
certain  parliamentary  questions  which  seem  to  arise  with  regard  to  the  appeal. 

Among  the  questions  which  the  sub-committee  regard  as  preliminary  are  the 
following  : — 

(1.)  Whether  this  appeal  is  such  an  appeal  as  is  contemplated  by  subsection  3  of 
section  iiS  of  the  British  North  America  Act,  or  by  subsection  2  of  section  22  of  the 
Manitoba  Act. 

(2.)  AVliether  the  grounds  set  forth  in  the  petitions  are  such  as  may  be  the  subject 
of  appeal  under  either  of  the  subsections  above  referred  to. 

(3.)  Whether  the  decision  of  the  Judicial  Committee  of  the  Privy  Council  in  any  way 
bears  on  the  application  for  redress  based  on  the  contention  that  the  rights  of  the  Roman 
Catholic  minority  which  accrued  to  them  after  the  union  have  been  interfered  with  by 
the  two  statutes  of  1890  before  referred  to. 

(1.)  AV'hether  subsection  3  of  section  93  of  the  British  North  America  Act  applies 
to  ManitoVja. 

(5.)  Whether  your  Excellency  in  Council  has  power  to  grant  such  orders  as  ai'e 
asked  for  by  the  petitioner,  assuming  the  material  facts  to  be  as  stated  in  the  petition. 

(6.)  Whether  tlie  Acts  of  ^Manitoba,  passed  before  the  session  of  1890,  conferred  on 
the  minority  a  "  right  or  ptivilcoe  with  respect  to  education,"  within  the  meaning  of 
sul)section  2  of  section  1*2  of  the  Manitoba  Act,  or  established  "  a  system  of  separate  or 
dissentient  scIkjoIs,"  within  the  meaning  of  subsection  3  of  section  93  of  the  British 
North  America  Ai-t,  and  if  so,  whether  the  two  Acts  of  1890,  complained  of,  affect  "the 
right  or  privilege     of  the  niinoiity  in  sucli  a  manner  as  to  warrant  the  present  appeal. 

Other  questions  of  a  like  ehai-ieter  may  be  suggested  at  tin?  hearing,  and  it  may  be 
desirable  that  arnuments  should  be  liearcl  ujjon  such  preliminary  points  before  any 
hearing  shall  take  j)lace  on  the  merits  of  the  appeal. 

Jicspectfully  submitted. 


•Ixn.  S.  D.  Thompson,    J.  A.  Chaplkau, 
M.  iJowELL,  T.  Mavxk  Daly, 
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Pursuant  to  the  terms  of  the  Order  in  Council  of  the  29th  December,  1892,  the 
appeal  to  the  Governor  General  in  Council  was  heard  on  the  21st  January,  1893,  in  the 
Privy  Council  chamber.  No  representative  was  present  on  behalf  of  the  government  of 
Manitoba.  Mr.  J.  S.  Ewart,  Q.C.,  counsel  for  the  Most  Rev.  Archbishop  Tache,  and  the 
Roman  Catholic  minority  of  Manitoba,  was  heard  upon  the  points  mentioned  in  the  report 
of  the  sub-committee  of  Council,  which  was  based  upon  the  arguments  addressed  to  them 
on  26th  November,  1892. 

The  appeal  having  been  considered  by  his  Excellency  in  Council,  the  following 
Order  was  approved  on  the  22nd  February,  1893. 


Order  in  Council,  22nd  February,  189S. 

The  Committee  of  the  the  Privy  Council,  having  considered  the  arguments  advan- 
ced by  Mr.  Ewart  on  behalf  on  the  petitioners  in  Manitoba  who  have  requested  redress 
from  your  Excellency  with  respect  to  certain  statutes  of  that  province  relating  to 
education,  are  of  opinion  that  the  important  questions  of  law  which  were  suggested  in 
the  report  of  the  sub-committee,  to  whom  said  petitions  were  referred,  should  be  author- 
itatively settled  before  the  appeal,  which  has  been  asserted  by  said  petitions,  be  further 
proceeded  with. 

The  Committee,  therefore  advise  that  a  case  be  prepared  on  this  subject  in  accord- 
ance with  the  provisions  of  the  Act,  54-55  Vic,  chapter  25,  and  they  recommend  that  if 
this  report  be  approved,  a  copy  thereof  be  transmitted  by  telegraph  to  his  Honour  the 
Lieutenant  Governor  of  Manitoba,  and  to  John  8.  Ewart,  Q.C.,  counsel  for  the  petitioners, 
in  order  that,  if  they  be  so  disposed,  the  government  of  ^lanitoba  and  the  said  counsel 
may  offer  suggestions  as  to  the  preparation  of  such  a  case,  and  as  to  the  questions  which 
should  be  embraced  therein. 

JOHN  J.  McGEE, 

Clerk  of  the  Privy  Council. 

In  compliance  with  the  terms  of  the  Order  in  Council  above  mentioned,  the  follow- 
ing "  C'ase,"  approved  by  order  of  His  Excellency  the  Governor  General  in  Council, 
dated  8th  July,  1893,  was,  by  Order  in  Council  of  the  31st  January,  1893,  referred  to 
the  Supreme  Court  for  hearing  and  determination. 


Report  of  a  Committee  oj  the  llononrohle  the  Privy  Council,  approved  by  His  Excellency 
the  Governor  Ceneral  in   Conwil,  on  the  Sth  July,  1893. 

On  a  report  dated  7th  July,  1893,  from  the  Acting  Minister  of  Justice,  submitting 
that  in  conformity  with  an  order  of  your  Excel  ency  in  Council,  dated  22nd  xVpril 
1893,  a  draft  case  prepared  for  reference  to  the  Supreme  Court  of  Canada,  touching 
certain  statutes  of  the  province  of  Manitoba  i  elating  to  education,  and  the  memorials  of 
certain  petitioners  in  Manitoba  complaining  thereof,  was  communicated  to  the  Lieuten- 
ant-Governor of  Manitoba,  and  to  ^Ir.  John  S.  Ewart,  Q.  C,  counsel  for  the  petitioners, 
for  such  suggestions  and  observations  as  they  mioht  respectively  desire  to  make  in 
relation  to  such  case,  and  the  (juestions  which  should  be  embraced  therein.  No  reply 
has  been  received  from  the  Lieutenant-Governor  of  Manitoba.  Mr.  Ewart,  under  date 
4th  May,  1893,  has  made  certain  observations  and  suggestions  which  he,  the  Minister, 
has  had  under  consideration.  The  minister  upon  such  consideration  has  made  some 
amendments  to  the  draft  case  which  he  submits  for  your  Excellency's  a[)proval. 

The  minister  reconnnends  that  the  case  as  amended,  copy  of  which  is  herewith  sub- 
mitted, he  approved  by  your  Excellency,  and  that  copies  thereof  be  transmitted  to  the 
Lieutenant-Governor  of  Manitoba  and    to    Mr.    Ewart,    with    the   information  that  the 
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same  is  the  case  which  it  is  proposed  to  refer  to  the  Supreme  Court  of  Canada  touching 
the  statutes  and  memorials  above  referred  to. 

The  Committee  submit  the  same  for  your  Excellency's  approval.  , 

JOHN  J.  McGEE, 

Clerk  of  the  Privy  Council. 


Ottawa,  7th  July,  1893. 

Case  submitted  to  the  Supreme  Court  of  Canada  by  his  Excellency  the  Governor 
General  in  Council,  pursuant  to  the  authority  of  the  Revised  Statutes  of  Canada, 
chapter  135,  intituled  :  "  An  Act  respecting  the  Supreme  and  Exchequer  Courts," 
as  amended  by  section  4  of  chapter  25  of  the  Acts  of  Parliament  of  Canada,  passed 
in  the  54th  and  55th  year  of  Her  Majesty's  reign,  intituled  :  "  An  Act  to  amend 
chapter  135  of  the  Revised  Statutes,  intituled,  '  An  Act  respecting  the  Supreme 
and  Exchequer  Courts.'  " 

Annexed  hereto  is  an  order  of  his  Excellency  the  Governor  General  in  Council, 
made  on  the  29th  December,  1892,  approving  of  a  report  of  a  sub-committee  of  Council 
thereto  annexed  upon  certain  memorials  complaining  of  two  statutes  of  the  legislaturan 
of  JSJatiitoba  relating  to  education,  passed  in  the  se.^sion  of  1890.  The  memorials  there- 
in referred  to,  and  all  correspondence  in  connection  therewith,  are  hereby  made  part  of 
this  case,  together  with  all  statutes,  whether  provincial.  Dominion  or  Imperial,  in  any 
wise  dealing  with,  or  affecting  the  subject  of  education  in  Manitoba,  and  all  proceedings 
had  or  taken  before  the  Court  of  Queen's  Bench,  Manitoba,  the  Supreme  Court  of 
Canada,  and  the  Judicial  Committee  of  the  Privy  Council  in  the  cases  of  Barrett  rs.  the 
City  of  Winnif  eg,  and  Logan  vs.  the  City  of  Winnipeg  ;  and  all  decisions  or  judgments 
in  such  cases  are  to  be  considered  as  jwrt  of  this  case  and  are  to  be  referred  to  accordingly. 

The  questions  for  hearing  and  consideration  by  the  Supreme  Court  of  Canada  being 
the  same  as  those  indicated  in  the  report  of  the  sub-committee  of  Council  above  referred 
to,  are  as  follows  : — 

(1.)  Is  the  appeal  referred  to  in  the  said  memorials  and  petitions,  and  asserted 
thereby,  such  an  appeal  as  is  admissible  by  subsection  3  of  section  93  of  the  British 
Noitli  America  Act,  1867,  or  by  subsection  2  of  section  22  of  the  Manitoba  Act,  33 
Victoria  (1870),  chapter  3,  Canada? 

^2.)  Are  the  grounds  set  forth  in  the  petitions  and  memorials  such  as  may  be  the 
suV)ject  of  ajjpeal  undci-  the  authority  of  the  subsections  above  referred  to,  or  either  of 
them  ? 

(3.)  Dof's  the  decision  of  the  .Judicial  Committee  of  the  Privy  Council  in  the  cases 
of  Barrett  '■>-.  the  City  of  Winnipeg,  and  Logan  r.s'.  the  City  of  Winnipeg,  di.-pose  of,  or 
conclude  the  a]iplication  for  redress  based  on  the  contention  that  the  rights  of  the 
Roman  Catln-lic  minority,  \\hieli  accrued  to  them  after  the  union  under  the  statutes  of 
the  province,  li.ive  been  interfcicMl  witli  by  the  two  statutes  of  1890,  complained  of  in 
the  said  petitions  and  mcinoiials  ' 

(4.)  Does  subseciion  ;;  of  section  \:?,  of  the  Ih'itish  North  America  Act,  1867, 
apply  to  !^^anitolla  .' 

(5.)  Has  his  Kxccllcniy  tin'  (loNcrnor  (General  in  Council  power  to  make  the 
declarations  <jr  remedial  orders  \\  liich  ar<>  asked  for  in  the  said  memorials  and  petitions, 
assuming  the  matcMial  t'acl^  lo  lie  as  stated  thei-ein,  or  lias  his  ivxcellency  the  Governor 
General  in  Council  any  oihcr  ji.riMlici  ion  in  ihe  ]iremises  .' 

(6.)  Did  tlie  At'f>  of  Manitoba  relating  to  education,  passed  prior  to  the  session  of 
1890,  confer  on  oi-  cont  iinie  tu  t  he  miina  it  y  a  "  right  or  ])ri\  ilege  in  relation  to  education  " 
within  the  meaning  of  -uli-eciiun  2  of  sect  ion  22  of  the  ^lanitoba  Act,  or  establish  a 
system  of  separate  or  di-sentient  sclionjs  uithin  tiie  meanini,'  of  sul)section  3  of  section 
93  of  the  British  North  America  Ad.  ]S(;7.  if  said  section  9."5befound  to  be  applicable 
to    Manitol)a  ;  and  if  so,  did  the  luo  Ads  of   1890  complained   of,   or   either  of   them. 
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affect  any  right  or  privilege  of  the  minority  in  such  a  manner  that  an  appeal  will  lie 
thereunder  to  the  Governor  General  in  Council  ? 

The  case  was  presented  to  the  court  on  the  4th  October.  1893,  and  on  the  17th  it  was 
argued  by  counsel  on  behalf  of  appellants,  and  other  Roman  Catholic  inhabitants  of 
the  province  of  Manitoba.  Counsel  for  Manitoba  appeared,  but  did  not  address  the 
court.  At  the  request  of  the  court,  Mr.  Christopher  Robinson,  Q.C.,  argued  the  case 
as  to  the  interest  of  Manitoba.  After  hearing  and  consideration,  the  judges  certified  to 
the  Governor  General  in  Council  their  opinion  on  the  questions  as  referred  to  the  court, 
with  their  reasons  therefor.  The  majority  of  the  court  were  of  opinion  that'no  appeal 
would  lie  to  the  Governor  General  in  Council  from  the  statutes  complained  of.  For 
the  judgment  of  the  Supreme  Court  see  In  Re  certain  statutes  of  the  province  of  Mani- 
toba relating  to  education.     Sup.  Ct.  Repts.,  Vol.  XXII,  p.  577. 

The  appellants  thereupon,  on  behalf  of  themselves  and  the  rest  of  the  Roman 
Catholic  minority  in  Manitoba,  presented  a  petition  to  the  Queen  in  Council  for  special 
leave  to  appeal  from  this  decision  of  the  Supreme  Court.  Such  special  leave  having 
been  granted,  the  appeal  was  heard  by  the  Judicial  Committee  of  the  Privy  Council  on 
the  11th  December,  1894,  and  following  days.  Mr.  Edward  Blake,  Q.C.,  M.P.,  and 
Mr.  J.  S.  Ewart,  Q.C.,  appeared  as  Counsel  for  the  appellants  (the  Roman  Catholic  min- 
roity)  and  Mr.  Cozens  Hardy,  Q.C.,  M.P.,  Mr.  Haldane,  Q.C.,  M.P.,  and  Mr.  Reginald 
Bray,  as  counsel  for  the  respondent  (The  Attorney  General  of  Manitoba.) 

On  the  29th  day  of  January,  1895,  the  Lords  of  the  Judicial  Committee  delivered 
judgment,  allowing  the  appeal  and  reversing  the  opinion  of  the  Supreme  Court  of  Can- 
ada. {For  Copy  of  judgment,  see  Brophy  et  al  ;  vs.  Attorney  General,  Manitoba.  L.  R. 
App).  Cases  1895,  p.  202.) 

IMPERIAL  ORDER  IN  COUNCIL. 

At  the  Court  at  Osborne  House,  Isle  of  Wight, 

The  2nd  day  of  February,  1895. 

Present : 

The  Queen's  Most  Excellent  Majesty. 

Lord  President,  Lord  Kensington, 

Marquess  of  Ripon,  Mr.  Cecil  Rhodes. 

Lord  Chnmberlain, 

WHEREAS  there  was  this  day  read  at  the  board  a  report  from  the  Judicial  Com- 
mittee of  the  Privy  Council,  dated  the  29th  January,  1895,  in  the  words  following, 
viz.  :  — 

"  Your  Majesty  having  been  pleased  by  your  General  Order  in  Council  of  the  23id 
November,  1893,  to  refer  unto  this  committee  the  matter  of  an  Appeal  from  the  Supreme 
Court  of  Canada,  between  Gerald  F.  Bropliy,  Not'  Chevrier,  Henry  Napoleon  Boii-e,  liouer 
Goulet,  Patrick  O'Connor,  Francis  McPhillips,  Frank  J.  Clark,  Josepli  Lecomte,  .Michael 
Hughes,  Henry  Brownrigg,  Frank  Brownrigg,  Theophilus  Tessier,  L.  Arthur  Le\(  que, 
Edmond  Tiudel,  Joseph  Honore  Octavien  Lambert,  Jean  Baptiste  Poirier, Ge(jrge  Couture, 
J.  Ernest  Cyr,  Fiancois  Jean  David  Dussault,  Charles  Edouard  Masse,  Francois  Hardis, 
Joseph  Buron,  Louis  Fournier,  Phileas  Trucleau,  Edouard  Guilbault,  Roniuakl  Gilb'ault, 
Alphonse  Phaneuf,  W.  Cleophas  (lerninn,  Edward  R.  Lloyd,  Louis  Laventure  and  Louis 
J.  Collin,  all  of  the  province  of  Manitoba,  in  the  Dominion  of  Canada,  oii  behalf  of 
themselves,  and  of  all  other  persons  forming  the  Roman  Catholic  minority  of  Her 
Majesty's  subjects  in  the  said  province,  appellants,  and  the  Attorney  General  of  ]Mani- 
tob:i,  T'espondent,  and  likewise  the  humble  jietition  of  the  above  named  a])]>('llants, 
setting  forth  that  this  is  an  appeal  from  cetrain  opinions  pronounced  by  tlic  judges  of 
the  Su]ireme  Court  of  Canada,  on  the  20th  February,  1894  ;  that  the  (  awe  in  leference 
to  which  sucli  opinions  were  rendeied,  was  on  the  7th  July,  1893,  ret'eircd   Ijy  the  Gov- 
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ernor  General  of  Canada  in  Council  to  the  Supreme  Court  of  Canada  for  hearing  and 
consideration,  pursuant  to  the  provisions  of  an  Act  intituled  "  An  Act  respecting  the 
Supreme  and  Exchequer  Coui'ts"  (Revised  Statutes  of  Canada,  cap.  135)  as,  amended 
by  an  Act  of  Canada,  passed  in  1891  (54-55  Vic,  cap  25)  :  that  the  questions  involved 
in  the  case,  and  in  this  appeal  turn  upon  the  construction  of  certain  sections  of  "  The 
British  North  America  Act,  1867  "  and  of  "The  Manitoba  Act  1870"  and  upon  the 
effect  of  certain  statutes  of  the  province  of  Manitoba,  in  relation  to  education  in  that 
province  ;  that  the  following  questions  were  by  the  said  case  submitted  for  the  opinion 
of  the  Supreme  Court  : — 

"(1.)  Is  the  appeal  referred  to  in  the  said  memorials  and  petitions,  and  asserted 
thereby,  such  an  appeal  as  is  admissable  by  subsection  3,  of  section  93,  of  the  British 
North  America  Act,  1867,  or  by  subsection  2  of  section  22  of  the  Manitoba  Act.  33 
Victoria  (1870),  cap.  3,  Canada?  " 

"  (2.)  Are  the  grounds  set  forth  in  the  petitions  and  memorials  such  as  may  be  the 
subject  of  appeal  under  the  authority  of  the  subsections  above  referred  to,  or  either 
of  them  "  1 

"  (3.)  Does  the  decision  of  the  Judicial  Committee  of  the  Privy  Council  in  the  cases 
of  Barrett  vs.  The  City  of  Winnipeg,  and  Logan  vs.  The  City  of  Winnipeg,  dispose  of 
or  conclude  the  application  for  redress,  based  on  the  contention  that  the  rights  of  the 
Roman  Catholic  minority,  which  accrued  to  them  after  the  union,  under  the  statutes 
of  the  province,  have  been  interfered  with  by  the  two  statutes  of  1890,  complained  of 
in  the  said  petitions  and  memorials  ''  1 

"(4.)  Does  subsection  3  of  section  93  of  the  British  North  America  Act.  1867, 
apply  to  Manitoba  "  ? 

"(5.)  Has  his  Excellency  the  Governor  General  in  Council  power  to  make  the 
declarations  or  remedial  orders  which  are  asked  for  in  the  said  memorials  and  petitions, 
assuming  the  material  facts  to  be  as  stated  therein,  or  has  his  Excellency  the  Governor 
General   in  Council  any  other  jurisdiction  in  the  premises  "  1 

"  (6.)  Did  the  Acts  of  Manitoba  relating  to  education,  passed  prior  to  the  session 
of  1890,  confer  on  or  continue  !o  the  minority  a  '  right  or  privilege  in  relation  to  educa- 
tion '  within  the  meaning  of  subsection  2  of  section  22  of  the  Manitoba  Act,  or  establish 
a  system  of  separate  or  dissentient  schools  within  the  meaning  of  subsection  3  of  section 
93  of  the  British  North  America  Act,  1867,'  if  said  section  93  be  found  to  be  applicable 
to  Manitoba;  and  if  so,  did  the  two  Act -i  of  1890  complained  of,  or  either  of  them, 
effect  an}^  right  or  privilege  of  the  minority  in  such  a  manner  that  an  appeal  will  lie 
thereunder  to  the  Governor  General  in  Council  1  that  counsel  for  the  appellants  and 
for  other  Roman  Catholic  subjects  of  Her  Majesty  in  the  province  of  Manitoba  and 
counsel  for  the  province  of  Manitoba  appeared  before  the  Supreme  Court,  as  did  also  the 
Solicitor  General  of  Canada,  who  appeared  to  submit  the  case  on  behalf  of  Her  Majesty's 
Crown  :  that  the  counsel  for  the  province  of  Manitoba  not  desirins:  to  be  heard,  the 
feupremo  Court  pursuant  to  section  4  of  the  Act  ot  1891,  hereinbefore  referred  to,  re- 
quested counsel  to  argue  the  case  in  the  interest  of  the  said  j^rovince  and  counsel  there- 
upon appeai-cd  and  aigued  the  case  for  the  said  province  as  did  also  counsel  for  the 
appellants  and  other  lloman  Catholics  as  aforesaid,  but  the  Solicitor  General  for 
Canada  did  not  desin;  to  be  heard  :  that  the  case  came  on  for  argument  before  five 
judges  of  the  Supreme  Court  who  on  the  20th  February,  1894,  delivered  their  opinions 
thereon  in  the  manner  piovided  by  the  statute  :  that  in  the  result  the  opinions  of  the 
judges  of  the  Supreme  Court  .-bowed  a  majority  of  three  judges  out  of  five  for  a  negative 
answer  to  all  the  six  (lucstions  submitted  for  the  opinion  of  the  Supreme  Court  :  that 
the  appellants  feeling  aggrieved  l)y  the  said  opinions  jiresented  a  petition  to  your 
]\[ajesty  in  Council,  piayinij:  for  special  leave  to  appeal  therefrom  to  your  Majesty  in 
Council  and  by  your  Majesty  s  Order  in  Council  of  the  27th  June,  1894,  leave  to  appeal 
was  granted  accordingly  upon  condition  that  the  appellants  should  deposit  the  sum  of 
.£300  Stirling  in  the  rei,nsirv  of  the  Pi-i\y  Council,  as  security  for  costs  :  that  the  said 
sum  was  deposited  accurtlin<,'ly,  and  lunnl)ly  praying  that  your  Majesty  in  Council,  will 
be  pleased  to  take  their  said  appeal    into  consideration,  and    that  the  said    opinions  of 
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judges  of  the  Supreme  Court  of  Canada  of  the  20th  February,  1894,  may  be  reversed  or 
varied,  or  for  other  relief  in  the  premises." 

The  lords  of  the  committee  in  obedience  to  your  Majesty's  said  general  order  of 
reference,  have  taken  the  said  humble  petition  and  appeal  into  consideration,  and 
having  heard  counsel  for  the  parties  on  both  sides,  their  lordships  do  this  day  agree 
humbly  to  report  to  your  Majesty  as  their  opinion  that  the  said  questions  hereinbefore 
set  forth  ought  to  be  answered  as  follows  : 

(1.)  In  answer  to  the  first  question  : — That  the  appeal  referred  to  in  the  said 
memorials  and  petitions,  and  asserted  thereby  is  such  an  appeal  as  is  admissible  under 
subsection  2  of  section  22  of  the  Manitoba  Act,  33  Vict.  (1870),  c.  3,  Canada. 

(2.)  In  answer  to  the  second  question  ; — That  grounds  are  set  forth  in  the  petitions 
and  memorials,  such  as  may  be  the  subject  of  appeal  under  the  authority  of  the  sub- 
section of  the  Manitoba  Act  immediately  above  referred  to. 

(3.)  In  answer  to  the  third  question  : — That  the  decision  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  the  cases  of  Barrett  v.  The  City  of  Winnipeg,  and  Logan 
V.  The  City  oj  Winnipeg  does  not  dispose  of,  or  conclude,  the  application  for  redress 
based  on  the  contention  that  the  rights  of  the  Roman  Catholic  minoi-ity,  which 
accrued  to  them  after  the  union  under  the  statutes  of  the  province,  have  been  in- 
terfered with  by  the  two  statutes  of  1890  complained  of  in  the  said  petitions  and 
memorials. 

(4.)  In  answer  to  the  fourth  question : — That  subsection  3  of  section  93  of  the 
British  North  America  Act,  1867,  does  not  apply  to  Manitoba. 

(5.)  In  answer  to  the  fifth  question  : — That  the  Governor  General  in  Council  has 
jurisdiction,  and  the  appeal  is  well  founded,  but  that  the  particular  course  to  be 
pursued  must  be  determined  by  the  authorities  to  whom  it  has  been  committed  by  the 
statute  ;  that  the  general  character  of  the  steps  to  be  taken  is  sufficiently  defined  by 
subsection  3  of  section  22  of  the  Manitoba  Act,  1870. 

(6.)  In  answer  to  the  sixth  question  : — That  the  Acts  of  Manitoba  relating  to 
education  passed  prior  to  the  session  of  1890  did  confer  on  the  minority  a  right  or 
privilege  in  relation  to  education  within  the  meaning  of  subsection  2  of  section  22  of 
the  Manitoba  Act,  which  alone  applies  ;  that  the  two  Acts  of  1890  complained  of  did 
affect  a  right  or  privilege  of  the  minority  in  such  a  manner,  that  an  appeal  will  lie  there- 
under to  the  Governor  General  in  Council. 

And  in  case  your  Majesty  should  be  pleased  to  approve  of  this  report,  then  their 
lordships  do  direct  that  the  parties  do  bear  their  own  costs  of  this  appeal,  and  that  the 
sum  of  £300  sterling  so  deposited  by  the  appellants  as  aforesaid,  be  repaid  to  them." 

Her  Majesty  having  taken  the  said  report  into  consideration,  was  pleased  by  and 
with  the  advice  of  Her  Privy  Council  to  approve  thereof  and  to  order  as  it  is  hereV)y 
ordered  that  the  recommendations  and  directions  therein  contained  be  punctually 
observed,  obeyed,  and  carried  into  effect  in  each  and  every  particular.  Whereof  the 
Governor  (General  of  the  Dominion  of  Canada  for  the  time  being,  and  all  other  persons 
whom  it  may  concern  ai'e  to  take  notice  and  govern  themselves  accordingly- 

C.  L.  PEEL. 

After  the  hearing  and  determination  of  the  said  questions  by  Her  Majesty  in 
Council,  the  appeal  of  the  Roman  Catholic  minority  of  the  Queen's  subjects,  in  the 
province  of  Manitoba,  against  the  two  statutes  complained  of,  was  heard  jjefore  His 
Excellency  the  Governor  General  in  Council,  of  the  20th  February  and  on  the  5th,  6th 
and  7th  of  March,  1895,  counsel  for  the  Roman  Catholic  minority  and  for  the  province 
of  Manitoba  having  been  heard,  and  the  appeal  considered,  the  following  Remedial 
Order  in  Council  was  approved  by  his  Excellency  : — 
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REMEDIAL  ORDER  IN  COUNCIL. 

At  the  Government  House  at  Ottawa,  ' 

Tuesday,  the  19th  day  of  March,  1895. 

Present : 
His  Excellency  the  Governor  General  in  Council. 

The  committee  of  the  Piivy  Council  have  the  honour  to  report  that  by  the  Act 
passed  by  the  parliament  of  Canada  in  the  thirty-third  year  of  Her  Majesty's  reign, 
chapter  three,  intituled  : 

"  An  Act  to  amend  and  continue  the  Act  32  and  33  Victoria,  chapter  3,  and  to 
establish  and  provide  for  the  government  of  the  province  of  Manitoba  (commonly  called 
and  hereinafter  cited  as  the  Manitoba  Act")  which  Act  was  confirmed  by  "The  British 
North  America  Act,  1871  "  (34-35  Vic,  chap.  28,  Imp.)  it  is  provided  that: 

"  In  and  for  the  province  of  Manitoba  the  said  legislature  of  the  province  may 
exclusively  make  laws  in  relation  to  education,  subject  and  according  to  the  following 
provisions : 

1.  "  Nothing  in  any  such  law  shall  prejudicially  affect  any  right  or  privilege  with 
respect  to  denominational  schools  which  any  class  of  persons  have  by  law  or  practice  in 
the  province  at  the  union. 

2.  "  An  A))peal  shall  lie  to  the  Governor  General  in  Council  from  any  Act  or  decision 
of  the  legislature  of  the  province  or  of  any  pi'ovincial  authority,  affecting  any  right  or 
piivilege  of  the  Protestant  or  Roman  Catholic  minority  of  the  Queen's  subjects  in 
relation  to  education. 

3.  "  In  case  any  such  provincial  law  as  from  time  to  time  seems  to  the  Governor 
General  in  Coun-^il  requisite  for  the  due  execution  of  the  provisions  of  this  section,  is  not 
duly  executed  by  the  proper  provincial  authority  in  that  behalf,  then  and  in  every  such 
case,  and  as  far  only  as  the  circumstances  of  each  case  require,  the  parliament  of  Canada 
may  make  remedial  laws  for  the  due  execution  of  the  provisions  of  this  section,  and  of 
any  decision  of  the  Governor  General  in  Council  under  this  section." 

Tliat  by  certain  Acts  of  the  legislature  of  the  province  of  Manitoba  passed  after 
the  Union,  and  by  an  Act  passed  by  the  said  legislature  in  the  forty-fourth  year  of 
Her  Majesty's  reign,  chapter  four,  which  may  be  cited  as  "The  Maiiitoba  School  Act" 
and  by  the  Acts  amending  the  same,  the  Roman  Catholic  minority  of  Her  Majesty's 
subjects  in  ^Manitoba  acquired  the  rights  and  privileges  in  relation  to  education  thereby 
conferred  upon  them,  including  the  rights  to  build,  maintain,  equip,  manage,  coiiduct 
and  support  Roman  Catholic  schools  in  the  manner  provided  by  the  said  statutes,  the 
right  to  a  proportionate  shai-e  of  any  grant  made  out  of  the  public  funds  for  the  purpose 
of  education,  and  the  right  of  exemption  of  such  members  of  the  Roman  Catholic  Church, 
as  contril)ute  to  such  Roman  Catholic  schools  from  all  payments  or  contributions  to  the 
support  of  any  otiier  schools. 

That  sul).se(|ueiitly  in  the  ht'ty-third  year  of  Her  Majesty's  reign  two  statutes  were 
passed  by  the  legislature  of  the  ]ir()\ mee  of  Manitoba  relating  to  education,  which  statutes 
cam*;  into  force  on  the  first  day  of  ^lay,  1890,  and  are  intituled  respectively  "An  Act 
respecting  the  Department  of  Ivlucation"  and  "  An  Act  resi)ecting  Public  Schools." 

That  the  lionian  Catholic  miiioritv  of  Her  Majesty's  subjects  in  ^Manitoba  considered 
that  by  the  two  statutes  last  nicniioiicd.  the  aforesaid  rights  and  privileges  were  affected, 
and  that  such  minority  was  thcreliy  deprived  of  said  rights  and  privileges.  That  the 
said  Roman  Catholic  minority  tlicnupon  apjicaled  from  the  .said  two  statutes  last 
mentioned  to  the  (Jovcrnor  (icncral  in  Council,  and  by  a  |)etition  presented  on  the  26th 
day  of  November,  1>^92,  aftei-  setting  out   the  facts  of  the  case,  prayed  as  follows: — 

"That  his  Hxcellency  the  (loNcinoi'  (JeiuM'al  iti  Council  miyht  entertain  the  appeal, 
and  might  consider  the  same,  and  uiii,dit  make  such  provision  and  give  such  directions  for 
the  hearing  and  consideration  of  the  sai'l  a]i]ieal  as  might  be  thought  proper. 
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2.  "  That  it  might  be  declared  that  the  said  Acts  (53  Victoria,  chapters  37  and  38) 
do  prejudically  affect  the  rights  and  privileges  with  regard  to  denominational  schools, 
which  Roman  Catholics  had  by  law  or  practice  in  the  province  at  the  union. 

3.  "  That  it  might  be  declared  that  the  said  last  mentioned  Acts  do  affect  the 
rights  and  privileges  oi  the  Roman  Catholic  minority  of  the  Queen's  subjects  in  relation 
to  education. 

4.  "  That  it  might  be  declared  that  to  his  Excellency  the  Governor  General  in 
Council,  it  seems  requisite  that  the  provisions  of  the  statutes  in  force  in  the  province  of 
Manitoba,  prior  to  the  passage  of  the  said  Acts,  should  be  re-enacted  in  so  far  at  least 
as  may  be  necessary  to  secure  to  the  Roman  Catholics  in  the  said  province  the  right  to 
build,  maintain,  equip,  manage,  conduct  and  support  these  schools  in  the  manner  provided 
for  by  the  said  statutes,  to  secure  to  them  their  proportionate  share  of  any  grant  maae 
out  of  the  public  funds  for  the  purposes  of  education,  and  to  relieve  such  members  of  the 
Roman  Catholic  Chuich  as  contribute  to  such  Roman  Catholic  schools,  from  all  payment 
or  contribution  to  the  support  of  any  other  sc'.iOols,  or  that  the  said  Acts  of  1890  should 
be  so  modified  or  amended  as  to  effect  such  purposes. 

5.  "  And  that  such  further  or  other  declaration  or  order  might  be  made,  as  to  his 
Excellency  the  Governor  General  in  Council  might,  under  the  circum.^tances,  seem  proper, 
and  that  such  direction  might  be  given,  provisions  made  and  all  things  done  in  the 
premises,  for  the  purpose  of  affording  relief  to  the  said  Roman  Catholic  minority  in  the 
said  province,  as  to  his  Excellency  the  Governor  General  in  Council  might  seem  meet." 

That  the  said  petition  was  referred  by  the  Governor  General  in  Council  to  a  sub- 
committee of  Council.  The  sub-committee  sat  on  the  26th  day  of  November,  1892, 
when  Mr.  Ewart,  Q.C.,  on  behalf  of  the  Roman  Catholic  minority,  presented  the  said 
petition  and  stated  reasons  in  support  of  the  right  of  appeal.  That  the  report  of  the 
sub-committee  thereon  was  approved  by  order  of  his  Excellency  in  Council  on  the  29th 
day  of  December,  1892,  and  the  21st  day  of  January,  1893,  was  then  fixed  as  the  day 
on  which  the  parties  concerned  should  be  heard,  with  regard  to  the  appeal.  In  the  said 
report  of  the  sub-committee,  it  is  stated  as  ft)llows  : — 

As  to  the  request  which  the  p  titioners  make  in  the  second  paragraph  of  their 
prayer,  viz.  : — "That  it  may  be  declared  that  the  said  Acts  (53  Vic,  chapters  37  and  38) 
do  prejudicially  affect  the  rights  and  privileges  with  regard  to  denominational  schools 
which  tlie  Roman  Catholics  had  by  law  or  practice  in  the  province  of  Manitoba  at  the 
time  of  the  union,"  the  sub-committee  are  of  opinion  that  the  judgment  of  the  Jutlicial 
Committee  of  the  Privy  Council  is  conclusive  as  to  the  rights  with  regard  to  denomina- 
tional schools  which  the  Roman  Catholics  had  at  the  time  of  the  union,  and  as  to  the 
bearing  thereon  of  the  statutes  com]>lained  of,  and  your  Excellency  is  not,  therefore, 
in  the  opinion  of  the  sul>comniittee,  propei'ly  called  upon  to  hear  an  appeal  leased  on 
those  grounds.  That  judgment  is  as  Ijiudiag  on  your  Excellency  as  it  is  on  any  of  the 
parties  to  the  litigation,  and,  therefore,  if  redress  is  sought  on  account  of  the  state  of 
affairs  existing  in  the  province  at  the  time  of  the  union,  it  must  be  sought  elsewhere, 
and  by  other  means  than  by  way  of  api)eal  under  the  sections  of  the  British  North 
America  Act  and  of  the  Manitoba  Act,  whicli  are  relied  on  by  the  petitioners  as  sustain- 
ing this  appeal. 

The  two  Acts  of  1890,  which  are  complained  of,  must,  according  to  the  opinion  of 
the  sub-conmiittee,  be  regarded  as  within  the  powers  of  the  legislature  of  ^ManiLo  a, 
but  it  remains  to  be  considered  whether  the  appeal  should  be  entertained  anil  heaid  as 
an  appeal  against  statutes  wnich  are  alleged  to  have  encroached  on  rights  and  privileges 
with  regard  to  denominational  schools  which  were  acquired  by  any  class  of  persons  in 
Manitoba,  not  at  the  time  of  the  union,  but  after  the  union. 

The  sub-committee  were  addressed  by  counsel  for  the  petitioners  as  to  the  right  to 
have  the  appeal  heard,  and  from  his  argument,  as  well  as  from  the  documents,  it  would 
seem  that  the  following  are  the  grounds  of  the  appeal. 

A  complete  system  of  se2:)arate  and  denominational  schools,  i.e.  a  system  pioviding 
for  public  schools  and  for  separate  Catholic  schools,  was,  it  is  alleged,  established  by 
statute  of  Manitoba  in  1871  and  by  a  series  of  subsequent  Acts.  That  system  was  in 
operation  until  the  two  Acts  of  1869  (chapters  37  and  38)  were  passed. 
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The  93rcl  section  of  the  British  North  America  Act,  in  conferring  power  on  the 
provincial  legislatures,  exclusively,  to  make  laws  in  relation  to  education,  imposed  on 
that  power  certain  restrictions,  one  of  which  was  (subsection  1)  to  preserve  the  right 
with  respect  to  denominational  schools,  which  any  class  of  per.sons  had  by  law  in  the 
province  at  the  union.  As  to  this  restriction  it  seems  to  impose  a  condition  on  the 
validity  of  any  Act  relating  to  education,  and  the  sub-committee  have  already  observed 
that  no  question,  it  seems  to  them,  can  arise,  since  the  decision  of  the  Judicial  Com- 
mittee of  the  Privy  Council. 

The  third  subsection,  however,  is  as  follows  : — 

"  Where  in  any  province  a  system  of  separate  or  dissentient  schools  exists  by  law 
at  the  uniou,  or  is  thereafter  established  by  the  legislature  of  the  province,  an  appeal 
shall  lie  to  the  Governor  General  in  Council,  from  any  Act  or  decision  of  any  provincial 
authority,  affecting  any  right  or  privilege  of  the  Protestant  or  Roman  Catholic  minority 
of  the  Queen's  subjects  in  relation  to  education." 

The  Manitoba  Act  pa-;sed  in  1870,  by  which  the  province  of  Manitoba  was 
constituted,  contains  the  following  provisions,  as  regards  that  province  : — 

By  section  22  the  power  is  conferred  on  the  legislature,  exclusively,  to  make  laws 
in  relation  to  education,  but  subject  to  the  following  restrictions  : 

1.  "  Nothing  in  any  such  law  shall  prejudicially  affect  any  right  or  privilege  with 
respect  to  denominational  schools  which  any  class  of  persons  have,  by  law  or  practice, 
in  the  province,  at  the  union." 

This   restriction,  the   sub-committee  again   observe,  has   been  dealt  with  by  the 
judgment  of  the  Judicial  Committee  of  the  Privy  Council. 
Then  follows  : — • 

2.  "  An  appeal  shall  lie  to  the  Governor  General  in  Council  from  any  Act  or 
decision  of  the  legislature  of  the  province,  or  of  any  provincial  authority,  affecting  any 
right  or  privilege  of  the  Protestant  or  Roman  Catholic  minority  of  the  Queen's  subjects 
in  relation  to  education." 

It  will  be  observed  that  the  restriction  contained  in  subsection  3,  is  not  identical 
with  the  restriction  of  subsection  3  of  the  93rd  section  of  the  British  North  America 
Act,  and  questions  are  suggested,  in  view  of  this  difference,  as  to  whether  subsection  3, 
of  section  93  of  the  British  North  America  Act,  applies  to  the  Manitoba  Act,  and  if  not, 
whether  subsection  2,  of  section  22  of  the  Manitoba  Act,  is  sufficient  to  sustain  the  case 
of  the  appellants  ;  or,  in  other  words,  whether  in  regard  to  Manitoba,  the  minority 
has  the  same  2:)rotection  against  laws  which  the  legislature  of  the  province  has  power 
to  pass,  as  the  minorities  in  other  provinces  have  under  the  subsection  before  quoted 
from  the  British  North  America  Act,  as  to  separate  or  denominational  schools  estab- 
lished after  the  union. 

The  argument  presented  by  counsel  on  behalf  of  the  petitioners  was,  that  the 
present  appeal  comes  before  your  Excellency  in  Canad  i,  not  as  a  request  to  review  the 
decision  of  the  -Judicial  ConiTnittee  of  the  Privy  Council,  but  as  a  logical  consequence 
and  result  of  that  decision,  inasmuch  as  the  remedy  now  sought  is  provided  by  the 
British  North  America  Act,  and  the  Manitoba  Act,  not  as  a  remedy  to  the  minority 
against  statutes  which  interfere  with  the  rights  which  the  minority  had  at  the  time  of 
the  union,  but  as  a  iciiKMly  against  statutes  which  interfere  with  rights  acquired  by  the 
minority  after  the  union.  The  remedy,  therefore,  which  is  sought,  is  against  Acts 
which  are  infra  rin.i  of  tlie  provincial  legislature.  Jli-^  nrgument  is  also  that  the 
appeal  does  not  ask  youi-  lOxcdlency  to  interfere  with  any  rights  or  powers  of  the  leg- 
islature of  Maiiitoha,  inasmuch  as  the  power  to  legislate  on  the  subject  of  education  has 
only  been  confei-i-cd  on  that  Icoislatui-e,  with  the  distinct  reservation  that  your 
Excellency  in  Council  shill  li,i\c  power  to  make  remedial  orders  against  any  such  legis- 
lation which  infi'in-es  on  tlic  I'iulit  s  ,ic(|iiired  after  the  union  by  any  Protestant  or  Roman 
Catholic  minority  in  relation  to  se))arate  or  dissentient  schools. 

Upon  the  various  (lucstions  whicli  arise  on  these  petitions  the  sub-committee  do 
not  feel  called  upon  to  express  an  ojiinion,  and  so  far  as  they  are  aware,  no  opinion  has 
be(;n   express(!d,    on    any   previous  (^.■easion   in  this  case  or  any  other  of  a  like   kind,  by 


53  VICTORIA,  1890.  979 


your  Excellency's  government  or  any  other  government  of  Canada.     Indeed,  no  appli- 
cation of  a  parallel  character  has  been  made  since  the  establishment  of  the  Dominion. 

The  application  comes  before  your  Excellency  in  a  manner  differing  from  appli- 
cations which  are  ordinarily  made,  under  the  constitution,  to  your  Excellency  in 
Council.  In  the  opinion  of  the  sub-committee,  the  application  is  not  to  be  dealt  with  at 
present  as  a  matter  of  a  political  character,  or  involving  political  action  on  the  part  of  your 
Excellency's  advisers.  It  is  to  be  dealt  with  by  3'our  Excellency  in  Council,  regardless 
of  the  personal  views  which  your  Excellency's  advisers  may  hold  with  regard  to  deno- 
minational schools,  and  without  the  political  action  of  any  of  the  members  of  your  Ex- 
cellency's Council  being  considered,  as  pledged  by  the  fact  of  the  appeal  being  enter- 
tained and  heard.  If  the  contention  of  the  petitioners  be  correct,  that  such  an  appeal 
can  be  sustained,  the  inquiry  will  be  rather  of  a  judicial  than  a  political  character.  The 
sub-committee  have  so  treated  it  in  hearing  counsel,  and  in  permitting  their  only  meet- 
ing to  be  open  to  the  public.  It  is  apparent  that  several  other  questions  will  arise,  in 
addition  to  those  which  were  discussed  by  counsel  at  that  meetinir,  and  the  sub-com- 
mittee advise  that  a  date  be  fixed,  at  which  the  petitioners,  or  their  counsel,  may  be 
heard  with  regard  to  the  appeal,  acconling  to  their  first  request. 

The  sub-cominittee  think  it  proper  that  the  government  of  Manitoba  should  have 
an  opportunity  to  be  represented  at  the  hearing,  and  they  further  recommend,  with  that 
view,  that  if  this  report  should  be  approved,  a  copy  of  any  minute  approving  it,  and  of 
any  minute  fixing  the  date  of  the  hearing  with  regard  to  the  appeal,  be  forwarded,  to- 
gether with  copies  of  all  the  petitions  referred  to,  to  his  Honour  the  Lieutenant- 
Governor  of  Manitoba,  for  the  information  of  his  honour's  advisers. 

In  the  opinion,  of  the  subcommittee,  the  attention  of  any  person  who  may  attend 
on  behalf  of  the  petitioners,  or  on  behalf  the  provincial  government,  should  be  called  to 
certain  preliminary  que.->tions  which  seem  to  arise  with  regard  to  the  appeal. 

Among  the  questions  which  the  sub-committee  regard  as  preliminary  are  the  fol- 
lowing : — 

(1.)  Whether  this  appeal  is  such  an  appeal  as  is  contemplated  by  subsection  3  of 
section  93  of  the  British  North  America  Act,  or  by  subsection  2  of  section  22  of  the 
Manitoba  Act. 

(2.)  Whether  the  grounds  set  forth  in  the  petitions  are  such  as  may  be  the  subject 
of  appeal  under  either  of  the  subsections  above  referred  to. 

(3.)  Whether  the  decision  of  the  Judicial  Committee  of  the  Privy  Council  in  any 
way  bears  on  the  application  for  redress,  based  on  the  contention  that  the  rights  of  the 
Roman  Catholic  minority  which  accrued  to  them  after  the  union,  have  been  interfered 
with  by  the  two  statutes  of  1890  before  referred  to. 

(4.)  Whether  subsection  3  of  section  93  of  the  British  North  America  Act  applies 
to  Manitoba. 

(5.)  Whetlier  your  Excellency  in  Council  has  power  to  grant  such  orders  as  are 
asked  for  by  the  petitioner,  assuming  the  material  facts  to  be  as   stated  in  the  petition. 

(6.)  Whether  the  Acts  of  Manitoba,  passed  before  the  session  of  1890,  conferred 
on  the  minority  a  "  right  or  privilege  with  respect  to  education,"  within  the  meaning  of 
subsection  2  of  section  22  of  the  Manitoba  Act,  or  established  "  a  .system  of  separate  or 
dis.sentient  schools,"  within  the  meaning  of  subsection  3  of  section  93  of  the  British 
North  America  Act,  and  if  so,  whetlier  the  two  Acts  of  1890,  complained  of,  aflfect  "  tlie 
right  or  privilege  "  of  the  minority  in  such  a  manner  as  to  warrant  the  pi'esent  appeal. 

Other  (]uestions  of  a  like  character  may  be  suggested  at  the  hearing,  and  it  may  be 
desirable  that  arguments  should  be  h^•ard  upon  such  preliminary  points  before  any  hear- 
ing shall  take  place  on  the  merits  of  the  appeal. 

That  such  appeal  accordingly  came  on  for  hearing  l)efore  the  Governor  General  in 
Council  on  the  21st  day  of  January,  1893,  in  the  presence  of  counsel  for  the  Roman 
Catholic  minority,  the  province  of  Manitol;a,  tlxjugh  duly  notified,  not  appealing  and 
when  after  hearing  what  was  alleged  on  behalf  of  the  Roman  Catholic  minoiitv,  it  was 
considered  that  certain  questions  of  law  arising  upon  the  appeal  should  l>e  referred  to 
the  Supreme  Court  of  Canada  for  hearing  and  consideration,  pursuant  to  the  .Supreme 
and  Exchequer  Courts  Act  (Revised  Statutes  of  Canada,   chajrjter   135)  as  amended  l)y 
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the  Act  of  1891  (54-55  Victoria,  cap.  25),  and  that  the  further  hearing  should  be 
adjourned  until  the  advice  of  the  court  had  been  obtained  thereon. 

That  pursuant  to  the  Supreme  and  Exchequer  Court  Acts  as  so  amended,  the  fol- 
lowing questions  were  therefore  referred  to  the  Supreme  Court  of  Canada  by  the  Gov- 
ernor General  in  Council,  namely  : — 

(1.)  "Is  the  appeal  referred  to  in  the  said  memorials  and  petitions  and  asserted 
thereby,  such  an  appeal  as  is  admiss  ble  by  subsection  3  of  section  93  of  '  The  British 
North  America  Act,  1867,'  or  by  subsection  2  of  section  22  of  '  The  Manitoba  Act,' 
33  Victoria  (1870),  chapter  3  of  Canada? 

(2.)  "  Are  the  grounds  set  forth  in  the  petitions  and  memorials  such  as  may  be  the 
subject  of  appeal  under  the  authority  of  the  subsections  above  referred  to,  or  either  of 
them  r 

(3.)  "  Does  the  decision  of  the  Judicial  Committee  of  the  Privy  Council,  in  the  case 
of  Barret  vs.  The  City  of  Winnipeg,  and  Logan  vs.  The  City  of  Winnipeg,  dispose  of  or 
conclude  the  application  for  redress  based  on  the  contention  that  the  rights  of  the 
Roman  Catholic  minority  which  accrued  to  them  after  the  union,  under  the  statutes  of 
the  province,  have  been  interfered  with  by  the  two  statutes  of  1890,  complained  of  in  the 
said  petitions  and  memorials  ?" 

(4.)  "  Does  the  sul)section  3  of  section  93  of  '  The  British  North  America  Act, 
1867,'  apply  to  Manitoba?'' 

(5.)  "  Has  his  Excellency  the  Governor  General  in  Council  power  to  make  the 
declarations  or  rinnedial  orders  which  are  asked  for  in  the  said  memorials  and  petitions, 
assuming  the  m  iterial  facts  to  be  as  stated  therein,  or  has  his  Excellency  the  Governor 
General  in  Council  any  other  jurisdiction  in  the  premises? 

(6.)  "  Did  the  Acts  of  Manitoba  relating  to  education,  passed  prior  to  the  session  of 
1890,  confer  on  or  continue  to  the  minority  a  "right  or  privilege  in  relation  to  educa- 
tion "  within  the  meaning  of  subsection  2  of  section  22  of  '  The  Manitoba  Act,'  or  estab- 
lish a  svsteru  of  separate  or  dissentient  schools  within  the  meaning  of  subsection  3  of 
section  93  of  'The  British  North  America  Act,  1867,'  if  said  section  93  be  found  to  be 
applical)le  to  Manitoba  ;  and  if  so,  did  the  two  Acts  of  1890  complained  of,  or  either  of 
them,  alfect  any  right  or  privilege  of  the  minority  in  such  manner  that  an  appeal  will  lie 
thereunder  to  the  Governor  General  in  Council  ?  ' 

That  upon  the  hearing  of  the  said  reference  b 'fore  t!ie  Supreme  Court  of  Canada, 
counsel  for  tht;  ]{onian  Catholic  niinority  of  Her  Majei-tys  subjects  in  the  province  of 
^lanitoha,  iind  counsel  for  the  f)rovineeof  Manitoba  appeared  before  the  Supreme  Court, 
as  did  also  the  Sulit-itor  Genei-al  for  Canada,  who  appe,ir(>d  to  submit  the  case  on  behalf 
of  Hei-  .M;ijesty's  Crown  :  that  the  counsel  for  the  province  of  Manitoba  not  df'siring 
to  be  heard,  the  Supreme  Court  pursuant  to  section  4  of  the  Act  of  1891,  hereinbefore 
referred  to  ri'ijucsted  counsel  to  ari;ue  the  case  in  tlu'  intei'est  of  the  said  province,  and 
counsel  thereupon  appearrd  and  argu(;d  the  case  for  the  said  province  as  did  also  counsel 
for  the  Iioman  Catholic  niinoi'ity  as  aforesaid.  That  the  case  came  on  for  argument 
before  live  judic's  of  till' Su|ireMH' Court,  who  on  the  20th  February,  1891,  delivered 
their  opinions  thi'r<'Mii  in  tin-  manner  provided  by  the  statnles:  That  in  the  result  the 
opinions  of  the  judi,'*'--  ot  the  Supreme  Court  showed  a  ni;ijoi'ity  of  three  judges  out  of 
tiv<!  for  a  nej^'ativr  answer-  to  .ill  the  six  (piestions  sul)nutt('d  for  the  opinion  of  the 
Supr(Mne  (.'iturt  :  That  tlic  Knnan  C  itholic  niinority  fe 'ling  aggrieved  by  the  said 
opinions,  presented  a  petitimi  to  ller  Majesty  in  Couneil,  jn-aying  for  special  leave  to 
appeal  tln'iffioni  tj  ller  Majcsly  in  Council  and  1  lei-  Majesty's  Order  in  Council  of 
the  27th  Juiif,   IS'.rl,  |ra\c  tu  a|i|H'al  was  gianted  aceordinulv. 

That  such  a])]ir:il  t<>  ller  M  ajisty  in  Council  was  duly  j)erfected,  and  was  heard 
before  the  .Judi<'ial  ( 'ouiinit  t«M-  ut'  1 1  r  Majesty's  Privy  C^ouin'il  on  lltli,  12th  and  13th 
days  of  I  )eceniltcr.  1>^'.M.  couii-c!  luin^  then  heard  both  on  Itclialf  of  the  appellants  and 
the  province  of  Maniiohi.  ami  <>n  tlic  ■JlMli  day  of  .January  t'i)ll(i\vir,g,  the  lords  of  the 
Ju  lici  il  Committee  de!i\  rr.d  judLCinint  allowing  the  appeal,  and  reversing  the  opinion  of 
the  Supreme  Court  ot'  ("anada.  ihijr  lordships  stating  that  ihev  were  unable  to  see  how 
the  (piestion  as  to  wlu-thi'r  a  riirlii  "i'  juivilcL,'!'  which  tin;  llonian  Catholic  minority  pre- 
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viously  enjoyed  had  been  affected  by  the  legislation  of  1890,  could  receive  any  but  an 
affirmative  answer,  and  added  : 

"  Contrast  the  position  of  the  Roman  Catholics  prior  and  subsequent  to  the  Acts 
from  which  they  appeal.  Before  these  passed  into  law,  there  existed  denominational 
schools  of  which  the  control  and  management  were  in  the  hands  of  Roman  Catholics, 
who  could  select  the  books  to  be  used  and  determine  the  character  of  the  religious  teach- 
ings. These  schools  received  their  proportionate  share  of  the  money  contributed  for 
school  purposes  out  of  the  general  taxation  of  the  province,  and  the  money  raised  for 
those  purposes  by  local  assessment  was,  so  far  as  it  fell  upon  Catholics,  applied  only 
towards  the  support  of  Catholic  schools.  What  is  the  position  of  the  Roman  Catholic 
minority  under  the  Acts  of  1890  1  Schools  of  their  own  denomination,  conducted  accord- 
ing to  their  views,  will  receive  no  aid  from  the  state.  They  must  depend  entirely  for 
their  support  upon  the  contributions  of  the  Roman  Catholic  community,  while  the  taxes 
out  of  which  state  aid  is  granted  to  the  schools  provided  for  by  the  statute,  fall  alike  on 
Catholics  and  Protestants.  Moreover,  while  Catholic  inhabitants  remain  liable  to  local 
assessment  for  school  purposes,  the  proceeds  of  that  assesment  are  no  longer  destined 
to  any  extent  for  the  support  of  Catholic  schools,  but  afford  the  means  of  maintaining 
schools,  which  they  regard  as  no  more  suitable  for  the  education  of  Catholic  children, 
than  if  they  were  distinctly  Protestant  in  their  character. 

"  In  view  of  this  comparison,  it  does  not  seem  possible  to  say  that  the  rights  and 
privileges  of  the  Roman  Catholic  minority  in  relation  to  education  which  existed  prior 
to  1890,  have  not  been  affected." 

Their  lordships  also  stated  : — 

"  As  a  matter  of  fact  the  objection  of  Roman  Catholics  to  schools  such  as  alone 
receive  state  aid  under  the  Act  of  1890,  is  conscientious  and  deeply  rooted.  If  this  had 
not  been  so,  if  there  had  been  a  system  of  public  education  acceptable  to  Catholics  and 
Protestants  alike,  the  elaborate  enactments  which  have  been  the  subject  of  so  much 
controversy  and  consideration,  would  have  been  unnecessary.  It  is  notorious  that  there 
were  acute  differences  of  opinion  between  Catholics  and  Protestants  on  the  education 
question  prior  to  1870.  This  is  recognized  and  emphasized  in  almost  every  line  of 
those  enactments.  There  is  no  doubt  either  what  the  points  of  difference  were,  and  it 
is  in  the  light  of  these  that  the  22nd  section  of  '  The  Manitoba  Act'  of  1870,  which 
was  in  truth  a  parliamentary  compact,  must  be  read." 

And  in  conclusion  their  lordships  added  : — 

"  For  the  reasons  which  have  been  given,  their  lordships  are  of  opinion  that  the 
2nd  subsection  of  section  22  of  '  The  Manitoba  Act '  is  the  governing  enactment,  and  that 
appeal  to  the  Governor  General  in  Council  was  admissible  by  vii-tue  of  that  enactment, 
on  the  ground  set  forth  in  the  memorials  and  petitions,  inasmuch  as  the  Acts  of  1890 
affected  rights  or  privileges  of  the  Roman  Catholic  minority  in  relation  to  education 
within  the  meaning  of  that  subsection.  The  further  question  is  submitted  whether  the 
Governor  General  in  Council  has  power  to  make  the  declarations  or  remedial  orders 
asked  for  in  the  memorials  or  petitions,  or  has  any  other  jurisdiction  in  the  premises. 
Their  lordships  have  decided  that  the  Governor  General  in  Council  has  jurisdiction, 
and  that  the  appeal  is  well  founded,  but  the  particular  course  to  be  pursued  must  be 
determined  by  the  authorities,  to  whom  it  has  been  committed  by  the  statute.  It  is  not 
for  this  tribunal  to  intimate  the  precise  steps  to  be  taken.  Their  general  character  is 
sffiuciently  defined  by  the  3rd  subsection  of  section  22  of  '  The  Manitoba  Act.' 

"  It  is  certainly  not  essential  that  the  statutes  repealed  by  the  Act  of  1890  should 
be  re-enacted,  or  that  the  precise  provisions  of  these  statutes  should  again  be  made  law. 
The  system  of  education  embodied  in  the  Acts  of  1890  no  doubt  commends  itself,  to  and 
adequately  supplies  the  wants  of  the  great  majority  of  the  inhabitants  of  the  pi'ovince. 
All  legitimate  ground  of  complaint  would  be  removed  if  that  system  were  supplemented 
by  provisions,  which  would  remove  the  grievance  upon  which  the  appeal  is  founded,  and 
were  modified  so  far  as  might  be  necessary  to  give  effect  to  these  provision^." 

The  Lords  of  the  Committee  thereupon  reported  to  Her  Majesty  that  the  said  ques- 
tions hereinbefore  set  forth  ought  to  be  answered  as  follows  : — 
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1.  "In  answer  to  the  first  question  :  That  the  appeal  referred  to  in  the  said  mem- 
orials and  petitions  and  asserted  thereby,  is  such  an  appeal  as  is  admissible  under  sub- 
section 2  of  section  22  of  'The  Manitoba  Act,'  33  Victoria  (1870)  chapter  3,  Canada. 

2.  "  In  answer  to  the  second  question  :  That  grounds  are  set  forth  in  the  petitions 
and  memorials  such  as  may  be  the  subject  of  appeal  under  the  authority  of  the  sub- 
section of  '  The  Manitoba  Act '  above  referred  to. 

3.  "  In  answer  to  the  third  question  :  That  the  decision  of  the  Judicial  Committee 
of  the  Privy  Council  in  the  cases  of  Barrett  vs.  The  City  of  Winnipeg  and  Logan  vs. 
The  City  of  Winnipeg,  does  not  dispose  of  or  conclude  the  application  for  redress,  based 
on  the  contention  that  the  rights  of  the  Roman  Catholic  minority,  which  accrued  to 
them  after  the  union  under  the  statutes  of  the  province,  have  been  interfered  with  by 
the  two  statutes  of  1890,  complained  of  in  the  said  petition  and  memorials. 

4.  "  In  answer  to  the  fourth  question  :  That  subsection  3  of  section  93  of  '  The 
British  North  American  Act  1867,'  did  not  apply  to  Manitoba. 

5.  "In  answer  to  the  fifth  question :  That  the  Governor  General  in  Council  has 
jurisdiction  and  the  appeal  is  well  founded,  but  that  the  particular  course  to  be  pursued 
must  be  determined  by  the  authorities  to  whom  it  has  been  committed  by  the  statute ; 
that  the  general  character  of  the  steps  to  be  taken  is  sufficiently  defined  by  subsection 
3  of  section  22  of  'The  Manitoba  Act'  of  1870. 

6.  "In  answer  to  the  sixth  question :  That  the  Acts  of  Manitoba  relating  to  education 
passed  prior  to  the  session  of  1890,  did  confer  on  the  minority  a  right  or  privilege  in 
relation  to  education  within  the  meaning  of  subsection  2  of  section  22  of  '  The  Manitoba 
Act '  which  alone  applies  ;  that  the  two  Acts  of  1890  complained  of  did  affect  a  right 
or  privilege  of  the  minority  in  such  a  manner  that  an  appeal  will  lie  thereunder  to  the 
Governor  General  in  Council." 

And  Her  Majesty  at  the  court  at  Osborne  House  in  the  Isle  of  Wight,  on  the  2nd 
day  of  February,  1895,  after  taking  the  said  report  into  consideration  was  pleased,  by 
and  with  the  advice  of  Her  Majesty's  Privy  Council  to  approve  of  the  said  report  of 
the  Lords  of  tlie  Committee,  and  to  order  that  the  "  recommendation  and  directions 
therein  contained  be  punctually  observed,  obeyed  and  carried  into  effect  in  each  and 
every  particular,  whereof  the  Governor  General  of  the  Dominion  of  Canada  for  the  time 
being  and  all  other  persons  whom  it  may  concern,  are  i-equired  to  take  notice  and  govern 
themselves  accordingly." 

That,  after  the  determination  of  the  said  questions  by  Her  Majest}^  in  Council,  as 
aforesaid,  the  said  appeal  of  the  Roman  Catholic  minority  of  Her  Majesty's  subjects  in 
Manitoba  from  the  two  statutes  of  the  legislature  of  the  province  of  Manitoba  herein- 
before nientionetl  came  on  for  further  hearing  before  your  Excellency  in  Council  on  the 
26th  day  of  February,  and  the  5th,  6th  and  7th  days  of  March,  1895,  in  the  presence 
of  counsel  Ijoth  for  the  Roman  Catholic  minority  of  Her  Majesty's  subjects  in  the 
province  of  Manitoba  and  for  the  said  province  ;  and  the  committee  ha\'ing  heard  and 
considered  what  was  alleged  by  counsel  on  both  sides  as  well  as  the  judgment  of  their 
lordships  of  the  Judicial  Committee  of  the  Privy  Council  is  of  opinion  that  effect  should 
be  "iven  to  the  said  appeal,  and  that  the  said  appeal  should  l)e  allowed,  in  so  far  as  it 
relates  to  rights  ac(juired  by  the  said  Roman  Catholic  minority  under  legislation  of  the 
province  of  Maniioha,  pa><sed  subsequently  to  the  union  of  the  province  with  the 
Dominion  of  Canada. 

The  cotinnittee  th(M efoif-  rccoinmcnd  that  the  said  appeal  be  allowed,  and  that  your 
E.vcellency  in  Oouru;!!  do  adjudge  and  decide  that,  by  the  two  Acts  passed  the  legisla- 
ture of  the  province  of  Manitoba  on  the  1st  day  of  May,  1890,  intituled  respectively 
"  An  Act  respecting  the  I  )e]i;u1iiient  of  Education,"  and  "An  Act  respecting  the  Public 
Schools,"  the  rights  or  ])ri\  ilexes  ot'  tlu^  Roman  Catholic  minority  of  the  said  province 
in  relation  to  education,  piJDi'to  the  istday  of  May,  1890,  have  been  affected,  by  depriv- 
iiv  the  iloman  Catliolie  minority  <if  the  following  rights  and  privileges,  which  previous 
to  and  until  the  1st  day  of  May,  IS'.IO,  such  minority  had,  viz.  : 

(a.)  The  right  to  l)uild,  maintain,  e(|uip,  manage,  conduct  and  support  Roman 
Catholic  scho)ls  in  till!  manni'i- provided  for  l)y  the  said  statutes,  which  were  repealed 
bv  the  two  Acts  of  \^\^0  aforesaid. 
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(6.)  The  right  to  share  proportionately  in  any  grant  made  out  of  the  public  funds 
for  the  purposes  of  education. 

(c.)  The  right  of  exemption  of  such  Roman  Catholics  as  contribute  to  Roman 
Catholic  schools,  from  all  payment  or  contribution  to  the  support  of  any  other  schools. 

And  the  committee  also  recommended  that  your  Excellency  in  Council  do  further 
declare  and  decide  that  for  the  due  execution  of  the  provisions  of  section  22  of  "  The 
Manitoba  Act,"  it  seems  requisite  that  the  system  of  education  embodied  in  the  two 
Acts  of  1890  aforesaid  should  be  supplemented  by  a  Provincial  Actor  Acts  which  would 
restore  to  the  Roman  Catholic  minority  the  said  rights  and  privileges,  of  which  such 
minority  has  been  so  deprived  as  aforesaid,  and  which  would  modify  the  said  Acts  of 
1890  so  far,  and  so  far  only,  as  may  be  necessary  to  give  effect  to  the  provisions  restoring 
the  rights  and  privileges  in  paragraphs  (a),  (b)  and  (c)  herein  before  mentioned. 

The  committee  desire  to  add  that :  Their  lordships  of  the  Judicial  Committee 
state  in  their  judgment : — 

"Bearing  in  mind  the  circumstances  which  existed  in  1870,  it  does  not  appear  to 
their  lordships  an  extravagant  notion,  that  in  creating  a  legislature  for  the  province 
with  limited  poNVers,  it  should  have  been  thought  expedient  in  case  either  Catholics  or 
Protestants  became  predonderant,  and  rights  which  had  come  into  existence  under 
different  circumstances  were  interfered  with,  to  give  the  Dominion  Parliament  power  to 
legislate  upon  matters  of  education,  so  far  as  was  necessary  to  protect  the  Protestant  or 
Catholic  minority  as  the  case  might  be." 

In  the  opinion  of  the  committee,  "  The  Manitoba  Act "  as  construed  with  regard 
to  the  present  case  by  the  Judicial  Committee  of  Her  Majesty's  Privy  Council,  so  clearly 
points  to  a  duty  devolving  upon  your  Excellency  in  Council,  that  no  course  is  open  con- 
sistent with  both  the  letter  and  the  spirit  of  the  constitution,  other  than  that  recom- 
mended. To  dismiss  this  appeal  would  be,  not  only  to  deny  to  the  Roman  Catholic 
minority  rights  substantially  guaranteed  to  them  under  the  constitution  of  Canada,  but 
in  truth  such  a  course  might  involve  the  declaration  on  the  part  of  your  Excellency  in 
Council  that  this  provision  of  the  constitution  for  the  protection  of  the  rights  of  certain 
of  Her  Majesty's  subjects  in  Manitoba  should  not,  in  any  case,  be  acted  upon ;  and 
further,  the  committee  do  not  perceive  upon  what  principle,  consistently  with  a  declara- 
tion that  effect  is  to  be  given  to  this  appeal,  the  Protestant  or  Roman  Catholic 
minority  in  Quebec  or  Ontario  could  invoke  tlie  corresponding  provision  of  section  93  of 
"The  British  North  America  Act,"  in  case  of  any  Provincial  Act  or  decision  affecting 
their  rights  or  privileges. 

If  your  Excellency  should  see  fit  to  ap|)rove  of  the  foregoing  recommendation,  the 
dommittee  desire  to  state  that  it  follows,  that  refusal  or  neglect  on  the  part  of  the  legis- 
lature of  Manitoba  to  ienact  remedial  legislation  which  to  your  Excellency  in  Council 
seems  requisite,  will  confer  upon  parliament  authority  to  pass  such  a  law.  In  this 
connection,  it  was  urged  by  counsel  on  behalf  of  the  province  that,  should  parliament 
legislate  under  these  circumstances,  its  enactment  would  be  absolute  and  irrevocable 
so  far  as  both  parliament  and  the  provincial  legislature  are  concerned. 

The  committee,  without  necessarily, adopting  this  view,  observe  chat  section  22  of 
"  The  Manitoba  Act "  may  admit  of  that  construction.  The  committee,  therefoie, 
recommend  that  the  provincial  legislature  be  requested  to  consider  whether  its  action, 
upon  the  decision  of  your  Excellency  in  Council,  sliould  be  permitted  to  be  such  as  while 
refusing  to  redress  a  grievance,  which  the  highest  court  in  the  empire  has  d(!clared  to 
exist,  may  compel  parliament  to  give  the  relief  of  which,  under  the  constitution,  the 
provincial  legislature  is  the  proper  and  primary  source,  thereby  according  to  this  view, 
permanently  divesting  itself  in  a  very  large  measure  of  its  autliority,  and  so  establishinf 
in  the  {province  an  educational  system  which  no  matter  what  changes  may  take  placo  in 
the  circumstances  of  the  country,  or  the  views  of  the  people,  cannot  I)e  altered  or 
repealed  by  any  legislative  body  in  Canada. 

The  committee  further,  and  for  the  reasons  hereinbefore  stated,  recommend  that  if 

your  Excellency  in  Council  should  be  pleased  to  approve  of  this  report,  y(jur  Excellency 

in  Council  do  make  an  order  in  the  premises  in  the  form  and  to   the  effect  as  set  forth 

hereunto  submitted,  and  that  a  certified  copy  of  this  minute  and  of  the  said  order  be 
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transmitted  to  his  Honour  the  Lieutenant-Governor  of  Manitoba  for  his  information, 
and  that  of  his  government  and  provincial  legislature,  also  that  a  ceitified  copy  of  this 
minute  of  the  said  order  be  transmitted  to   Mr.  Ewart,  Q.C.,  of  Winnipeg, "as   repre- 
senting the  Roman  Catholic  minority  of  Her  Majesty's  subjects  in  Manitoba. 
All  of  which  is  respectfully  submitted  for  your  Excellency's  approval. 

JOHN  J.  McGEE. 

Clerk  of  the  Queen's  Privy  Council  for  Canada. 

ABERDEEN. 

Privy 
^  ♦ 

[  L.  S. )  At  the  Government  House  at  Ottawa, 

\ J  ^  Thursday,  the  21st  day  of  March,  1895. 

Seal. 

Present : 
His  Excellency  the  Governor  General. 

The  Honourable  Sir  Mackenzie  Bowell.  The  Honourable  J.  A.  Ouimet. 

Sir  Adolphe  P.  Caron.  T.  Mayne  Daly. 

John  Costigan.  A.  R.  Angers. 

George  E.  Foster.  W.  B.  Ives,  * 

Sir  Charles  Hibbert  Tupper.  A.  R.   Dickey. 

John  Haggart.  W.  H.  Montague. 

In  Council. 

Whereas,  on  the  26th  day  of  November,  1892,  a  petition  by  way  of  appeal  under 
the  provision  of  section  22  of  chapter  3  of  the  Acts  of  the  Parliament  of  Canada,  passed 
in  the  .33rd  year  of  Her  Majesty's  reign,  and  intitutled,  "  An  Act  to  amend  and  continue 
the  Act  32-33  A'^ictoria,  chapter  3,  and  to  establish  and  provide  for  the  Government  of 
the  ])rovince  of  Manitoba  (commonly  called  'The  Manitoba  Act")  and  confirmed  by  'The 
British  North  America  Act,  1871,' "'  was  presented  to  his  Excellency  the  Governor  General 
of  Canada  in  Council,  by  and  on  behalf  of  the  Roman  Catholic  minority  of  Her  Majesty'* 
subjects,  in  the  province  of  Manitoba,  which  petition,  among  other  things,  alleged,  in 
eHect  that  by  certain  Acts  of  the  legislature  of  the  province  of  Manitoba,  passed  after 
the  union,  and  by  an  Act  passed  by  the  said  legislature  in  the  4-lth  year  of  Her  Majesty's 
reign,  chapter  4,  which  may  be  cited  as  "  The  Manitoba  School  Act,"  and  by  the  Acts 
amending  the  sanu;,  the  Roman  Catholic  minority  of  Her  Majesty's  subjects  in  Mani- 
tolja  ac(|uirod  the  rights  and  privileges  in  relation  to  education,  thereby  conferred  upon 
them,  inclu(Hng  the  right  to  build,  maintain,  equip,  manage,  conduct  and  support  Roman 
Catholic  schools  in  the  manner  provided  by  the  said  statutes,  the  right  to  a  proportion- 
ate share  of  any  grant  made  out  of  the  public  funds  for  the  purposes  of  education,  and 
the  right  of  oxemjition  of  such  m('nil)ers  of  the  Roman  Catholic  Church,  as  contribute 
to  such  Roman  Catholic  schools,  from  all  payments  or  c()iitri))utions  to  the  support  of 
any  other  schools. 

That  subsecjucntly,  in  the  o3rd  year  of  Her  INIajestys  reign,  two  statutes  were 
passed  by  the  legislatui(>  ot  tlie  province  of  Manitoba,  relating  to  education,  which 
statutes  came  hito  force  on  the  iirst  day  of  May,  1890,  and  are  intituled  respectively 
"An  Act  respecting  the  l)('i)artnient  of  Education,"  and  "An  Act  resjiecting  Public 
Schools,"  and  that  the  ciroct  of  the  two  last  named  statutes  was  to  repeal  the  previous 
Acts  of  the  province  of  Manitoba  in  relation  to  education,  and  to  deprive  the  Roman 
('atholic  minority  of  the  rights  and  privileges  which  it  had  aciiuired  under  such  previous 
statutes  :  and  by  the  saitl  pctitinii,  the  said  Roman  Catholic  minority  prayed  among 
other  tilings.- — 

That  it  might  bo  declared  that  the.  said  last  mentioned  Acts  did  affect  the  rights 
and  privileges  of  the  said  Roman  Catholic  minority  of  the  (,)ueen"s  subjects  in  relation 
to  education : — 
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That  it  might  be  declared  that  to  his  Excellency  the  Governor  General  in  Council, 
it  seems  requisite  that  the  provisions  of  the  statutes  in  force  in  the  province  of  Manitoba, 
prior  to  the  passage  of  the  said  Acts,  should  be  re-enacted  in  so  far,  at  least,  as  may  be 
necessary  to  secure  to  the  Roman  Catholics  in  the  said  province,  the  right  to  build, 
maintain,  equip,  manage,  conduct,  and  support  their  schools  in  the  manner  provided  for 
by  said  statutes,  to  secure  to  them  their  proportionate  share  of  any  grant  made  out  of 
the  public  funds  for  the  purposes  of  education,  and  to  relieve  such  members  of  the 
Roman  Catholic  Church,  as  contribute  to  such  Roman  Catholic  schools,  from  all  pay- 
ment or  contribution  to  the  support  of  any  other  schools  ;  or  that  the  said  Acts  of  1890, 
should  be  so  modified  or  amended  as  to  effect  such  purposes  : — 

And  that  such  further  or  other  declaration  or  order  might  be  made  as  to  his  Ex- 
cellency the  Governor  General  in  Council  should,  under  the  circumstances,  seem  proper, 
and  that  such  directions  might  be  given,  provisions  made,  and  all  things  done  in  the 
premises,  for  the  purpose  of  affording  relief  to  the  said  Roman  Catholic  minority  in  the 
province,  as  to  His  Excellency  in  Council  might  seem  meet. 

And  whereas  the  26th  day  of  February,  1895,  having  been  appointed  for  the  hear- 
ing of  the  said  appeal,  and  the  same  coming  on  to  be  heard  on  that  day,  and  on  the  5th, 
6th  and  7th  days  of  March,  1895,  in  the  presence  of  counsel  for  the  petitioners  (the  said 
Roman  Catholic  minority  of  Her  Majesty's  subjects  in  the  province  of  Manitoba)  and  as 
well  for  the  province  of  Manitoba,  upon  reading  the  said  petition  and  the  statutes 
therein  referred  to  and  upon  hearing  what  was  alleged  by  counsel  on  both  sides,  his 
Excellency  the  Governor  General  in  Council  was  pleased  to  order  and  adjudge,  and  it  is 
hereby  ordered  and  adjudged,  that  the  said  appeal  be,  and  the  same  is  hereby  allowed, 
in  so  far  as  it  relates  to  rights  acquired  by  the  said  Roman  Catholic  minority  under 
legislation  of  the  province  of  Manitoba,  passed  subsequent  to  the  union  of  that  province 
with  the  Dominion  of  Canada,  and  his  Excellency  the  Governor  General  in  Council  was 
pleased  to  adjudge  and  declare,  and  it  is  hereby  adjudged  and  declared  that  by  the  two 
Acts  passed  by  the  legislature  of  the  province  of  Manitoba,  on  the  first  day  of  May, 
1890,  intituled  respectively  "An  Act  respecting  the  Department  of  Education,"  and  "An 
Act  respecting  Public  Schools,"  the  rights  and  privileges  of  the  Roman  Catholic  minori- 
ty of  the  said  province,  in  relation  to  education,  prior  to  the  1st  day  of  May,  1890, 
have  been  affected  by  depriving  the  Roman  Catholic  minority  of  the  following  rights 
and  privileges,  which,  previous  to  and  until  the  first  day  of  May,  1890,  such  minority 
had,  viz.  : — 

(a)  The  right  to  build,  maintain,  equip,  manage,  conduct  and  support  Roman 
Catholic  schools,  in  the  manner  provided  for  by  the  said  statutes  which  were  repealed 
by  the  two  Acts  of  1890  aforesaid. 

(6)  The  right  to  share  proportionately  in  any  grant  made  out  of  the  public  funds 
for  the  purposes  of  education. 

(c)  The  right  of  exception  of  such  Roman  Catholics,  as  contribute  to  Roman 
Catholic  schools,  from  all  payment  or  contribution  to  the  support  of  any  other  schools. 

And  his  Excellency  the  Governor  General  in  Council  was  further  pleased  to  de- 
clare and  decide,  and  it  is  hereby  declared  that  it  seems  requisite  that  the  system  of 
education  embodied  in  the  two  Acts  of  1890,  aforesaid,  shall  be  supplemented  by  a 
provincial  Act  or  Acts  which  will  restoie  to  the  Roman  Catholic  minority  the  said 
rights  and  privileges  of  which  such  minority  has  been  so  deprived  as  aforesaid,  and 
which  will  modify  the  said  Acts  of  1890,  so  far  and  so  far  only  as  may  be  necessary  to 
give  effect  to  the  provisions  restoring  the  rights  and  privileges  in  paragi-aphs  (a),(6),(c), 
hereinbefore  mentioned. 

Whereof  the  Lieutenant  Governor  of  the  province  of  Manitoba  for  the  timo  Ijeing, 
and  the  legislature  of  the  said  province,  and  all  persons  whom  it  may  concern,  are  to 
take  notice  and  govern  themselves  accordingly. 


JOHN  J.  McGEE, 

Clerk  of  the  (Jin-t^n's  Privy  Co'i/acil  for  ('anoxia. 
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Address  of  Legislative  Assembly  of  Manitoba  in  rej)Jy  to  the  Remedial  Order 

in  Council.  « 

To  His  Honour  the   Honourable   Sir   John   Christian  Schnltz,   K.C.M.G.,  Lieutenant 
Governor  of  Manitoba. 

May  it  Please  Your  Honour  : 

We,  Her  Majesty's  dutiful  and  loyal  subjects,  the  legislative  assembly  of  Manitoba, 
in  legislature  assembled,  beg  to  present  to  your  honour,  for  transmission  to  his  Excel- 
lency the  Governor  General  in  Council,  the  memorial  adopted  by  the  legislature  of 
Manitoba  on  the  19th  day  of  June  last,  in  reply  to  the  remedial  order  accompanying 
your  honour's  message  dated  the  25th  day  of  March,  1895. 

FINLAY  M.  YOUNG,  Speaker. 

To  His  Excellency  the  Governor  General  of  Canada  in  Council  : 

The  memorial  of  the  legislative  assembly  of  the  province  of  Manitoba  humbly 
showeth  : — We  have  received  through  his  honour  the  Lieutenant  Governor  the  order 
which  your  Excellency  in  Council  was  pleased  to  make  upon  the  twenty-first  day  of 
March,  1895,  after  hearing  the  appeal  of  the  Roman  Catholic  minority  of  this  province, 
which  order  is  in  the  words  following : — 

(Here  follou-s  copy  of  Order  in  Council  of  21st  March,  1895.) 

The  privileges  which  by  the  said  order  we  are  commanded  to  restore  to  our  Roman 
Catholic  fellow-citizens  are  substantially  the  same  privileges  which  they  enjoyed  pre- 
viously to  the  year  1890.  Compliance  with  the  terms  of  the  order  would  restore 
Catholic  separate  schools,  with  no  more  satisfactory  guarantees  for  their  efficiency  than 
existed  prior  to  the  said  date. 

The  educational  policy  embodied  in  our  present  statutes  was  adopted  after  an  ex- 
amination of  the  results  of  the  policy  theretofore  followed  under  which  the  separate 
Roman  Catholic  schools  (now  sought  to  be  restored)  had  existed  for  a  period  of  upwards 
of  19  years.  The  said  schools  were  found  to  be  inefficient.  As  conducted  under  the 
Roman  Catholic  section  of  the  board  of  education  they  did  not  possess  the  attributes 
of  efficient  modern  public  schools.  Their  conduct,  management  and  regulation  were 
defective  ;  as  a  result  of  leaving  a  large  section  of  the  population  with  no  better  means 
of  education  than  was  thus  supplied,  many  people  grew  up  in  a  state  of  illiteracy.  So 
far  as  we  are  aware  there  has  never  been  an  attempt  made  to  defend  these  schools  on 
their  merits,  and  we  do  not  know  of  any  ground  upon  which  the  expenditure  of  public 
money  in  their  support  could  be  justified. 

We  are  therefore  compelled  to  respectfully  state  to  your  Excellency  in  Council 
that  wo  cannot  accept  tlie  responsiV)ility  of  carrying  into  efTect  the  terms  of  the  reme- 
dial order. 

Objections  upon  pi'inciple  may  be  taken  to  any  modification  of  our  educational 
statutes  which  would  result  in  the  establishment  of  more  sets  of  separate  schools. 
Apart,  however,  fioiii  the  objections  upon  principle,  there  are  serious  objections  from  a 
practical  educational  stau(li)(>int.      Sonu;  of  these  olyections  may  be  briefly  indicated  : 

We  lal)Our  unrler  great  ditlieullies  in  maintaining  an  efficient  system  of  primary 
education.  The  school  ta.xos  be.ii-  he.i\i]y  upon  our  people.  The  large  amount  of  land 
which  is  free  from  scliool  taxes  and  the  great  extent  of  country  over  which  our  small 
population  is  scattered  present  ol)stacles  to  efficiency  and  progress. 

The  reforms  effected  in  IS'.K)  lia\c  Lciven  a  strong  impetus  to  e(k;cational  work,  but 
the  ditliculties  which  ai-e  inherent  in  our  circumstances  have  constantly  to  be  met.  It 
will  be  obvious  that  the  establishment  of  a  set  of  Roman  Catholic  schools,  followed  by 
a  set  of  Anglican  schools  and  po«siI)ly  M en nonite,  Icelandic  and  other  schools,  would 
so  impair  our  present  system  that  any  a])]ii()acli  to  even  our  present  general  standard  of 
(■tliciency  would  be  quite  impossible.      A\'e   contemplate  the  inauguration  of  such  a  state 
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of  affairs  with  very  grave  apprehension.  "We  have  no  hesitation  in  saying  that  there 
cannot  be  suggested  any  measure  which,  to  our  minds,  would  more  seriously  imperil  the 
development  of  our  province. 

We  believe  that  when  the  remedial  order  was  made,  there  was  not  available  then 
to  your  Excellency  in  Council  full  and  accurate  information  as  to  the  working  of  our 
former  system  of  schools. 

We  also  believe  that  there  was  lacking  the  means  of  forming  a  correct  judgment  as 
to  the  effect  upon  the  province  of  changes  in  the  direction  indicated  in  the  order. 

Being  impressed  with  this  view,  we  respectfully  submit  that  it  is  not  yet  too  late  to 
made  a  full  and  deliberate  investigation  of  the  whole  subject.  Should  such  a  course  be 
adopted,  we  shall  cheerfully  assist  in  affording  the  most  complete  information  available. 
An  investigation  of  such  a  kind  would  furnish  a  substantial  basis  of  fact  upon  which 
conclusions  could  be  formed  with  a  reasonable  degree  of  certainty. 

It  is  urged  most  strongly  that  upon  so  important  a  matter,  involving,  as  it  does, 
the  religious  feelings  and  convictions  of  different  classes  of  the  people  of  Canada  and 
the  educational  interests  of  a  province  which  is  expected  to  become  one  of  the  most 
important  in  the  Dominion,  no  hasty  action  should  be  taken,  but  that,  on  the  contrary, 
the  greatest  care  and  deliberation  should  be  exercised  and  a  full  and  thorough  investi- 
gation made. 

While  we  do  not  think  it  proper  to  enter  upon  a  legal  argument  in  this  memorial, 
we  deem  it  our  duty  to  briefly  call  attention  to  some  of  the  legal  and  constitutional 
difficulties  which  surround  the  case.  It  is  held  by  some  authorities  that  any  action 
taken  by  the  Parliament  of  Canada  upon  the  subject  will  be  irrevocable.  While  this 
opinion  may  or  may  not  be  held  to  be  sound,  it  is  in  our  judgment  only  necessary  to 
point  out  that  there  are  substantial  grounds  for  entertaining  such  an  opinion,  in  order 
to  emphasize  the  necessity  for  acquiring  a  most  ample  knowledge  of  the  facts  before  any 
suggestion  of  })arliamentary  action  is  made. 

It  will  be  admitted  that  the  two  essentials  of  any  efi'ective  and  substantial  restor- 
ation of  Roman  Catholic  privileges  are  : 

1.  The  right  to  levy  school  taxes  ; 

2.  The  right  to  participate  in  the  legislative  school  grant ;  without  these  privileges 
the  separate  schools  cannot  be  properly  carried  on,  and  without  them  therefore,  any 
professed  restoration  of  privileges  would  be  illusory. 

It  may  be  held  that  the  power  to  collect  taxes  for  school  purposes  conferred  upon 
school  boards  of  our  former  educational  statutes  was  conferred  by  virtue  of  the  pro- 
visions of  subsection  (2)  of  section  92  of  the  British  North  America  Act,  and  not  by 
virtue  of  the  provisions  of  section  22  of  the  Manitoba  Act.  If  this  view  be  well 
founded,  then  that  portion  of  the  Act  of  1890  which  abolished  the  said  right  to  collect 
t  ixes  is  not  subject  to  appeal  to  your  Excellency  in  Council,  and  the  remedial  oider 
and  any  subsequent  legislative  act  ui  the  Parliament  of  Canada  (in  so  far  as  they  may 
purport  to  restore  the  said  right)  will  be  x/fra  rh-es. 

As  to  the  legislative  grant  we  hold  that  it  is  entirely  within  the  control  of  the 
legislature  of  the  province  that  no  part  of  the  public  funds  of  the  province  could  be 
made  available  for  the  support  of  separate  schools  without  the  voluntary  action  of  the 
legislature.  It  would  appear,  therefore,  that  any  action  of  the  Parliament  of  Canada 
looking  to  the  restoration  of  Roman  Catholic  privileges  must,  to  be  of  real  and 
substantial  benefit,  be  supplemented  by  the  voluntary  action  of  the  provincial 
legislature. 

If  this  be  the  case,  nothing  could  be  more  unfortunate  from  the  stand{)oint  of  the 
Roman  Catholic  people  themselves,  than  any  hasty  or  peremptory  action  on  the  part  of 
the  Parliament  of  Canada,  because  such  action  would  pi'obably  produce  strained  relations 
and  tend  to  prevent  the  possibility  of  restoring  harmony. 

We  respectfully  suggest  to  your  Excellency  in  Council  that  f' ll  of  the  above  con- 
siderations call  m(jst  strongly  for  full  and  careful  deliberation,  and  for  such  a  course  of 
action  as  will  avoifl  irriti,ting  complications. 

We  deem  it  proper  also  to  call  attention  to  the  fact  that  it  is  oi^ly  a  few  months 
since  the  latest  decision  upon   the  subject  was  given  by  the  Jud  cial  Connnittee  of  the 
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Privy  Council.  Previously  to  that  time  a  majority  of  the  members  of  the  Legislative 
Assembly  of  Manitoba  had  either  expressly  or  impliedly  given  pledges  to  their  consti- 
tuents which  they  feel  in  honour  bound  loyally  to  fulfil.  • 

We  understand  that  it  has  been  lately  suggested  that  private  funds  of  the  Roman 
Catholic  Church  and  people  had  been  invested  in  school  buildings  and  land  that  are 
now  appropriated  for  public  school  purposes.  No  evidence  of  such  fact  has  ever  been 
laid  before  us,  so  far  as  we  can  ascertain,  but  we  profess  ourselves  willing  if  any  such 
injustice  can  be  established,  to  make  full  and  fair  compensation  therefor. 

In  conclusion  we  beg  respectfully  to  place  on  record  our  continued  loyalty  to  Her 
Gracious  Majesty,  and  to  the  laws  which  the  Parliament  of  Great  Britain  has  in  its 
wisdom  seen  fit  to  enact  for  the  good  government  of  Canada. 

FINLAY  M.  YOUNG, 

Speaker. 
Legislative  Assembly, 

Winnipeg,  19th  June,  1895. 
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MANITOBA— 54th  VICTORIA,  1891. 

4th  Session,  7th  Legislature, 
His  Honour  the  Lieutenant  Governor  to  the  Hon.  the  Secretary  of  State. 

GOVERNMEXT  HoUSE,  WINNIPEG,  18th  April,  1891. 

Sir, — I  have  the  honour  to  inform  you  that  on  the  18th  instant,  before  proroguing 
the  fourth  session  of  the  seventh  legislature  of  the  province  of  Manitoba,  I  reserved  for 
the  signification  of  the  pleasure  of  his  Excellency  the  Governor  General  the  following 
bill  passed  during  the  session  referred  to  : — 

No.  8,  '  An  Act  to  authorize  companies,  institutions  or  corporations  incorporated 
out  of  this  province,  to  transact  business  therein."  ^ 

The  certified  copy  of  this  bill,  received  to-day,  I  herewilh  inclose,  and  have  the 
honour  to  submit  for  his  Excellency's  consideration  the  follow  ng : — 

1.  That  a  comparison  of  the  inclosed  bill  (No.  3,)  with  chapter  23  of  53  Victoria, 
to  which  objection  was  taken  by  the  honourable  the  Minister  of  Justice  in  his  report  of 
31st  March,  1891,  to  his  Excellency  the  Governor  General  in  Council,  as  given  in  your 
despatch,  of  date  6th  instant,  will  show  tha^  the  bill  No.  38,  inclosed,  is  a  virtual  re- 
enactment  of  cap.  23,  53  Vic,  proclamation  of  the  disallowance  of  which  Act  was  made 
by  his  Excellency  the  Governor  General  in  Council  on  the  fourth  day  of  the  present 
month,  conveyed  to  me  by  message  to  the  legislative  assembly  of  this  pr.  vince  on  the 
sixth  instant  and  communicated  to  my  government  with  a  copy  of  despatch  of  !  he  6th 
instant  from  the  honourable  the  Secretary  of  State,  together  with  a  copy  of  the  report 
of  the  honourable  the  Minister  of  Justice  dated  31st  March,  1891,  and  the  order  of  his 
Excellency  the  Governor  General  in  Council  of  the  4th  instant,  on  the  10th  ii  stant. 

2.  Tliat  while  some  minor  alterations  affecting  church  property  were  made  in  the 
bill  (No.  38,)  yet  it  seemed  to  me  that  nearly  all  the  clauses  declared  to  be  objectionable 
in  the  report  of  the  honourable  the  Minister  of  Justice,  recommending  the  disallowance  of 
the  Act  (cap.  23  of  53  Vic),  were  re-enacted  in  the  inclosed  bill,  and  that  moreover  sec. 
4  of  cap.  11,  49  Vic,  ("No  company,  corporation  or  other  institution  not  incorporated 
under  the  provisions  of  the  statutes  of  this  province  shall  be  capable  of  taking,  liolding 
or  acquiring  any  real  estate  within  this  province  unless  under  license  from  the  Lieute- 
nant-Governor in  Council  under  any  statute  of  this  province  in  that  behalf  ")  to  which 
reference  was  made  in  the  report  of  the  Minister  of  Justice,  remained  unrepealed  in  the 
enclosed  or  in  any  other  bill  passed  during  the  present  session  (1891). 

3.  That  though  my  assent  to  the  enclosed  bill,  although  seeming  t  >  disregard  of  the 
action  of  his  Excellency  the  Governor  General  in  Council,  based  upon  the  report  and 
recommendation  of  the  honourable  the  Minister  of  Justice,  might  have  been  given, 
leaving  it  again  to  be  dealt  with  by  his  Excellncy  in  Council,  if  the  bill  had  been  passed 
in  the  winter,  when  its  conditions  did  not  so  much  affect  immigration  and  other  inte- 
rests, yet  having  regard  to  the  peculiar  conditions  obtaining  in  this  province  at  the 
present  time,  viz. 

(a.)  The  present  and  succeeding  month  are  special  seasons  of  immigration,  because 
they  admit  in  many  cases  of  the  immediate  ^^hmting  of  root  and  other  crops,  even  upon 
lands  just  homesteaded. 

(b.)  A  considerable  number  of  immigrants  from  the  aiid  districts  to  the  south  and 
and  south-west  of  this  province  and  from  other  foreign  countries  are  al)out  to  come, 
and  indeed  are  now  coming,  to  this  province. 

(c.)  The  greater  number  of   the  first-named  immigrants,  although  skilled  agricul- 
turists, have  l)een  ruined  by  successive  droughts  ;  and,  apart  ivoxn  its  other  advantages 
have  been  induced  to  come  to  this  j^art  of  Canada  by  the  loans  they  exjtect  at   once  to 
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receive  from  the  loan  companies  (affected  by  the  bill  in  question)  on  the  security  of  their 
homesteads  and  other  lands. 

(d.)  While  such  assistance  is  calculated  to  make  them  successful  settlers  h'ere,  and 
so  promote  a  rapid  increase  of  such  immigratioii,  yet  without  it  they  would  be  simply 
stranded  upon  the  homesteads  they  occupy. 

(e.)  Any  legislation  calculated  to  create  a  feeling  of  insecurity  among  such  cor- 
porations, would  seriously  impair  the  immigration  prospects  of  the  province  by  causing 
the  restriction  or  entire  refusal  of  such  loans,  as  well  as  of  loans  for  the  extension  and 
improvement  of  the  property  of  settlers  already  here. 

I  therefore  reserved  the  bill  No.  38  (herewith  transmitted),  for  the  signification  of 
the  pleasure  of  his  Excellency  the  Governor  General  thereupon. 


I  have,  kc, 


JOHN  SCHULTZ, 

Lieutenant  Governor. 


Report  of  the  Hem.  the  Minister  of  Justice  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  Jlst  Apiril  1S92. 

Department  of  Justice,  Ottawa,  ■20th  April  1892. 

To  His  Excellency  the  Governor  in  Council  :- 

The  undersigned  has  the  honour  to  report  on  the  statutes  passed  by  the  legislature 
of  the  province  of  Manitoba  in  the  year  1891,  chapters  1  to  27,  29  to  32,  34  to  37,  and 
he  respectfully  recomends  that  the  same  be  left  to  their  operation. 

JXO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Note — Chap.  28  dcx-^  not  a])iie!tr  to  liave  been  reported  upon. 


Report  of  the  Hon.  thr  Minister  (f  Justice  approvd  hy  His  Excellency  the  Governor 
(•'iiiiral  ill  Council  on  tlu;  JJst  April  IS'-Ki. 

Depahtmext  of  Justice,  Ottawa,  20th  April,  1892. 

To  His  Excelli'iu'y  thr  Gurernor  in  i'oiiucil. 

The  undersigned  has  tht;  huiiour  to  represent  tliat  by  a  report  bearing  even  date 
with  tliis  he  has  recommended  that  an  Act,  cap.  25  jjassed  by  the  legislative  assembly 
of  the  province  of  Manitoba,  on  the  18th  of  April,  1891.  intituled — "An  Act  respect- 
ing the  IJevised  Statutes  of  Manitoba  "  be  left  to  its  operation.  That  Act  recites  in 
effect  that  a  conunission  had  been  appointed,  empowering  cei'tain  connuissioners  to 
revise  and  consolidate  liie  statute  law  of  that  province?  :  — and  that  the  commissioners 
had  reported  such  revision  and  ei.nsolidation.  marking  the  same  with  a  letter  "  A."' 
Tiie  statute  thereu]>on  jn'oceedcd  to  enact  that  the  commissioners  might  incorporate  in 
such  consolidation  the  lei,Mslation  of  tix-  session  of  1891.  and  what  thereupon  the  Lieute- 
nant Governor  in  Council  niiylit  cause  a  correct  printed  i-oll  thereof  duly  authenticated 
to  l)(!  deposited  in  the  office  of  the  cleik  of  the  legisl;itiv(>  a'^seniblv,  and  that  after  .such 
deposit  the  Li"Utenant  (Joveinor  in  Council  might  by  j)roclamation  declare  the  time  on, 
from  and  after  which  the  sani'  >lioul.l  come  into  force,  and  have  effect  as  law  by  the 
designation  of  ''The  Kevised  Statutes  ot'  Manitoba."  The  undersigned  further  represents 
that  a  certified  copy  of  the  statute  was  i-ccei\ed  hy  the  honourai)le  the  secretary  of 
state  im  the  22nd  <lay  of  .\|uil,  1  S'.i  I ,  ;uid  that  undei-  the  piovisions  of  "  The  liritish 
North  America  Act,"  the  time  for  the  divall,,\vance  of  the  same  will  ex])ire  on  the  22nd 
of  Afiril,  instant.      I'p  to  the  pieseni  time  neithei'  your  Excellency  nor  any  department 
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of  the  government  of  Canada  has  been  furnished  with  a  copy  of  the  cons61idation  above 
referred  to,  although  the  undersigned  is  informed,  and  he  has  no  doubt  as  to  the  fact, 
that  everything  has  now  been  done  that  is  necessary  to  enable  the  issue  of  the  procla- 
mation bringing  the  revision  into  force. 

The  undersigned  is  of  opinion  that  in  the  absence  of  any  understanding  or  con- 
vention with  a  provincial  governement  in  respect  thereto,  Acts  of  this  character,  provid 
ing  for  the  bringing  into  force  by  proclamation  of  revised  or  consolidated  statutes,  they 
should  not  be  allowed  to  go  into  operation  until  your  Excellency  has  had  an  oppor- 
tunity of  examining  the  contents  of  the  consolidation  to  which  they  relate.  lu  this 
particular  case  he  would  have  recoraiiien 'ed  its  disallowance  had  it  not  been  that  in 
pursuance  of  a  suggestion  which  he  took  the  liberty  of  giving  to  the  honourable  the 
attorney  general  af  the  province  of  Manitoba,  the  Act  was  repealed  during  the  session 
of  the  legislature  which  was  closed  on  the  day  of  the  date  of  this  report ;  and  the 
undersigned  was  given  to  understand  that  there  will  be  ample  opportunity  given  for  the 
proper  examination  of  the  contents  of  the  consolidation  in  question,  before  it  becomes 
law. 

The  undersigned  submits  foregoing  facts  for  the  information  of  your  Excellency. 


Respectfully  submitted. 


JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the    Governor 
General  in  Council,  on  the  21st  April,  1892. 

Department  of  Justice,  Ottawa,  20th  April,  1892. 
To  His  Excelh'ucij  the  Governor  General  in  Counvil  : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  of  the  province 
of  Manitoba,  passed  in  the  year  1891,  (a  copy  of  which  Act  was  received  by  the 
Honourable  the  Secretary  of  State  on  the  22nd  day  of  April,  1891). 

Cap.   33,   "An  Act  to  incorporate  the  Norwood  Bridge  Company." 

This  Act  incorporates  a  company  for  the  purpose  of  constructing  and  maintaining 
a  bridge  across  the  Red  River  between  the  city  of  Winnipeg  and  the  town  of  St. 
Boniface.  By  section  14  the  company  is  authorized  to  erect,  make  and  sink  such  piers, 
abutments,  blocks  and  erections  in  the  Red  River,  as  may  be  deemed  necessary  for  the 
construction  of  the  bridge,  and  fur  its  protection  against  ice  and  freshets. 

Clause  20  directs  that  the  bridge  be  provided  with  draws,  or  springs,  so  cons- 
tructed as  to  allow  for  the  ^ssage  of  steam  boats  and  other  vessels,  and  section  IG 
provides  that  the  company  stiall  not  commence  operations  until  the  plans  of  the  bridge 
and  its  site  have  been  submitted  to,  and  approved  of,  )»y  your  Excellency  in  Council. 

In  so  far  as  this  Act  purports  to  give  corporate  functions  to  the  promoters  it  is 
within  the  powers  of  the  legislative  assembly.  In  so  far,  however,  as  it  seeks  to 
authorize  the  construction  of  a  bridge  over  the  Red  River,  a  river  which  is,  without 
question,  a  navigable  river,  it  is  beyond  the  competency  of  such  legislature.  Inasmuch, 
however,  as  the  corporation  cannot,  irr6Si)ective  of  its  charter,  legally  interfere  with  the 
free  navigation  of  the  river,  unless  and  until  it  has  obtained  the  necessary  authority 
therefor,  from  the  parliament  of  Canada,  or  under  the  provisions  of  Canadian  statutory 
law,  and  having  in  view  also  the  fact  that  by  the  terms  of  the  Act  itself,  no  work  can 
be  performed,  until  your  Excellency  in  Council  has  first  approved  of  the  same,  there 
does  not  appear  to  be  any  necessity  for  the  exercise  of  the  power  of  disallowance  in  this 
particular  case.      The  undersigned,  therefore,  recommends  that  it  be  left  to  its  operation 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  oj  Justice. 
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MANITOBA— 55th  VICTORIA,  1892. 

5th  Session,  7th  Legislature. 

Report  of  the  Hon.   the  Acting  Minister  of  Justice,  approved  hy   His   Excellency   the 
Governor  General  in  Council,  on  the  25th  April,  1893. 

Department  of  Justice,  Ottawa,  17th  April,  1893, 

To  His  Excellency  the  Governor  General  in  Coiincil  : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  province  of  Manitoba  in  the  55th  year  of  Her  Majesty's  reign 
(1892),  received  by  the  Secretary  of  State  on  the  25th  April,  1892,  chapters  1  to  58, 
and  he  is  of  opinion  that  they  are  unobjectionable  and  may  be  left  to  their  operation. 

Respectfully  submitted, 

T.  MAYNE  DALY, 

Acting  Minister  of  Justice. 


MANITOBA— 56th  VICTORIA,  1893. 

1st  Session,  8th  Legislature. 

lieport  of  the  Hon.  the   Minister  of  Justice,   approved  bi/  His  Excellency  the    Governor 
(jeafval  in  Conticil,  on  the  13th  February,  1894. 

Department  of  Justice,  Ottawa,  16th  January,  1894. 

?'o  His  Exc'lh'ncy  the  Gorernor  Gmeral  in  Conncil  : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  province  of  Manitoba,  passed  in  the  56th  year  of  Her  Majesty's 
reign  (1893),  chapters  1  to  44,48  to  50,  received  by  the  Secretary  of  State  on  the 
17th  Marc*^;,  1893,  and  he  is  of  opinion  that  they  are  unobjectionable  and  may  be  left 
to  their  operation. 

The  remaining  .\cts  liave  been  reserva^d  for  a  separate  report. 

The  undersigne<i  also  recommends  that  if  this  report  be  approved,  a  copy  of  the 
same,  witli  a  copy  of  the  sclie^dule  be  sent  to  the  Lieutenant-Governor  of  the  province  for 
his  information. 

Respectfully  sul)mitted, 

JNO.  8.  J).  THOMPSON, 

Minister  of  Justice. 

lieport  of  tlie  I  fan.  llf  Mi  nisi.  ,•  oj'  Jiixfice,  approved  hij  His  Excellency  the  Governor 
(;>ii,r<tl  ii,  ('<nnn-il,  on  flu-  I'ltli  day  of  F'limary,  1891/.. 

I  »i:i'\i;rMK\r  ok  Justice,  Ottawa,  16th  January,  1894. 

To  His  Excellpncy  thr  (Jm-. mirr  (.'rmral  in  Couwil  : 

The  undersigned  lias  tlic  liunour  to  report  upon  the  following  Acts  passed  by  the 
legislature  of  the  provin<c  of  ^Iiuiitoha  in  the  56th  year  of  Her  >rajesty's  reign,  1893, 
received  In-  the  Secretary  of  State  on  the  17th  March,  1893,  as  follows  : — 
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Chapter  45.     "  An  Act  to  incorporate  the  Melita  Northern  Railway  Company." 

By  this  statute  the  company  is  empowered  to  construct  a  line  of  railway  from  a 
point  on  the  international  boundary  line  to  Melita,  and  thence  northerly  to  a  point  on 
the  main  line  of  the  Canadian  Pacific  Railway. 

Chapter  46.  "  An  Act  to  amend  '  An  Act  to  incorporate  the  Miniota  North 
Western   Railway  Company.'" 

By  this  Act  the  company  is  empowered  to  continue  its  railway  northerly  through 
the  municipality  of  Rossburn,  east  of  the  west  branch  of  Bird  tail  Creek,  until  township 
21  is  reached,  thence  continuing  northerly  through  that  territory  known  as  Gilbert 
Plains,  to  the  northerly  boundary  of  the  province  west  of  range  20. 

Such  legislation  may  in  effect  authorize  the  construction  of  lines  of  railway  con- 
necting two  provinces  or  extending  beyond  the  limits  of  the  province,  which  it  is  not 
competent  for  a  provincial  legislature  to  do,  but  the  question  is  one  which  may  con- 
veniently be  left  for  judicial  decision. 

Chapter  47.  "An  Act  to  incorporate  the  Winnipeg  Canal  and  Water  Power 
Company." 

This  statute  purports  to  empower  the  company  to  establish,  construct  and  maintain 
a  canal  from  any  point  on  the  western  boundary  of  the  Lake  of  the  Woods,  or  any 
river  or  stream  flowing  into  the  same,  to  any  point  on  the  Red  River  within  the  pro- 
vince, or  any  river  or  stream  flowing  into  the  Red  River,  with  all  necessary  locks,  dams, 
tow  paths,  etc.,  and  to  select  and  purchase  sites  for  such  warehouse  and  other  buildings 
and  erections  as  may  be  considered  expedient  by  the  company :  also  to  use  any  waters 
for  the  purpose  of  supplying  the  canal,  and  to  make  all  such  reservoirs,  feeders,  branches, 
aqueducts,  tunnels  and  channels  for  the  use  of  the  canal,  as  the  company  shall  consider 
necessary  :  also  to  take,  use,  occupy  and  hold  so  much  of  the  beach  or  beach  lands  or 
banks  of  any  waters,  as  may  be  required  for  the  wharfs  or  other  works  of  the  company 
to  be  used  in  connection  with  the  canal  or  waters  therewith  or  adjacent  thereto  and  for 
making  an  easy  entrance  thereto  :  also  to  acquire,  construct,  maintain  and  operate 
slides,  booms,  dams,  conduits,  pipes  and  other  works  of  a  like  nature  to  render  possible 
and  facilitate  the  passage  of  logs  in,  upon  or  along  the  said  canal  or  any  waters  con- 
necting therewith  or  adjacent  thereto,  and  for  the  purpose  of  creating  and  employing 
water  power  :  also  to  alter  or  divett  the  course  of  any  non-navigable  waters  connecting 
with  or  adjacent  to  the  canal  as  well  temporarily  as  permanently  and  to  raise  or  sink 
the  level  of  the  same; 

Such  provisions,  as  well  as  other  provisions  contained  in  this  Act,  appear  to  be 
intended  to  empower  the  company  to  divert  the  waters  and  occupy  the  beds^cf  rivers 
which  are  the  property  of  Canada  and,  in  that  view,  in  the  opinion  of  the  undersigned, 
would  be  ultra  vires  of  the  provincial  legislature.  They  may,  however,  be  open  to  the 
construction  that  they  merely  confer  i)0\ver  on  the  company  to  do  such  acts  in  the  event 
of  the  company  becoming  possessed  of  the  right  to  exercise  such  powers  by  some  con- 
cession from  the  Dominion  authority,  and  the  undersigned  does  not,  therefore,  deem  it 
advisable  to  recommend  the  disallowance  of  the  statute. 

The  undersigned  recommends  that  the  several  Acts  mentioned  in  this  report  be  left 
to  their  oi)eration. 

He  further  recommends  that,  if  this  report  be  approved,  a  copy  of  the  same  be 
sent  to  the  Lieutenant  Governor  of  the  ])rovince  of  Manitoba  for  his  infoi'mation. 

Respectfully  submitted. 


JNO.  S.  D.  THOMPSON, 

Jfuus/rf  of  Jllsl'l 
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MANITOBA— 57th  VICTORIA,  1894. 

2nd  Session,  8th  Legislature. 

Report  of  the  Hon.  the  Minister  of  Justice,   approved  hy  His  Excellency  tlie   Governor 
General  in  Council,  on  the  18th  of  Oc^^ber,  1894- 

Department  op  Justice,  Ottawa,  10th  October,  1894. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  province  of  Manitoba  in  the  57th  year  of  Her  Majesty's  reign 
(1894),  chapters  1  to  27,  29  to  42,  44  to  46  and  48,  received  by  the  Secretary  of  State 
for  Canada  on  the  6th  day  of  March,  1894,  and  he  is  of  opinion  that  they  are  unobjec- 
tionable and  may  be  left  to  their  operation. 

Chapters  28,  43  and  47  have  been  reserved  for  a  separate  report. 

The  undersigned  also  recommends  that  if  this  report  be  approved  a  copy  of  the 
same,  together  with  a  copy  of  the  schedule  of  the  titles  of  the  Acts,  be  sent  to  the 
Lieutenant-(TOvernor  of  the  province  for  the  information  of  his  government. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

lieport  of  tlic  Hon.  the  Minister   of  Justice,  approved  by   His   Excellency  the    Governor 
General  in  Council,  on  the  ISth  of  October,  1894- 

Department  of  Justice,  Ottawa,  10th  October,  1894. 
,  To  His  E.rrelhiK-y  tlie  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  statutes  of  the 
province  of  Manitoba  passed  in  the  57th  year  of  Her  31ajesty's  reign  (1894),  received 
by  the  Secretary  of  State  foi'  Canada  on  the  6th  of  INIarch,    1894,  as  follows  : — 

Chapter  Hi.  "  An  Act  to  incorporate  the  Manitoba  Farming,  Colonization  and 
Water  Company,  Limited." 

By  section  12  of  this  Act  it  is  enacted  that  any  pei'son  found  guilty  of  wilfully 
injuring  oi'  desti'oying  the  works,  reservoirs,  or  any  property  inunovable  or  moveable  of 
the  company,  sliall  be  liable  to  a  penalty  not  less  tiian  five  dollars  nor  more  than  twenty 
dollai's  foi'  each  such  offence. 

Chapter  47.  "  .\n  Act  to  incorporate  the  Winnipeg  Natural  Gas  and  Petroleum 
Company." 

Jiy  section  •')  1  it  is  enacied  that  if  any  person  wilfully  and  maliciously  breaks 
down,  damages,  injures,  puis  out  of  order  oi'  destroys  any  main  or  pipe  or  other  works 
or  apparatus,  or-  any  uiattei'  or  thing  made  or  provided  for  the  purposes  aforesaid,  or  in 
anywise  wilfully  diH's  any  injury  oi- damage,  for  the  purpose  of  hindering  or  embarrassing 
tlie  construction,  completion,  miintiiining  or  repairing  of  the  said  works  or  procuring 
the  same  to  be  done,  such  ]ii'rsiin  shall  l)e  liable  to  a  penaltv  not  exceeding  twenty 
dollars  and  costs,  or  to  be  ciintiiicd  in  the  eonnnon  jail  for  a  ]>eriod  not  exceeding  three 
months. 

It  appears  to  the  undersi^n.-d  ili.it  such  provisions  as  t\io  foi-egoing  belong  to  the 
sulijeet  of  criminal  law.  anil  thcic  aic  ]irovisions  in  the  Ci'iminal  Code  relating  to 
malicious  injuries  to  juopcrt  \ ,  under  u  liich.  offences  of  the  character  mentioned  could  be 
punished.  It  was,  t hercti>ic,  in  i,.'  i)|iiiiion  of  the  uiviersigned,  ultra  rires  of  the 
legislature  of    .M.aintoha  to  c  institute    such  offences,   or  [jrovidc  for  their  punishment. 
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The  remaining  sections  of  the  two  statutes  under  consideration  are,  however,  not  open 
to  objection,  and  in  the  view  of  the  undersigned  the  public  interest  would  be  served  by 
leaving  these  statutes  to  their  operation. 

The  undersigned  observes  that  individuals  affected  by  the  sections  referred  to 
would  have  their  remedy  in  the  courts. 

The  undersigned,  therefore,  recommends  that  these  statutes  be  left  to  their  opera- 
tion, and  that  a  copy  of  this  report,  if  approved,  be  sent  to  the  Lieutenant  Governor  of 
the  province  for  the  information  of  liis  government. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Petition  of  His  Eminence  Cardinal  Taschereau,  the  Archbishops  and  Bishops  of  the 
Roman  Catholic  Church  in  Canada  on  the  subject  oj  Education,  and prai/ing  for 
disallowance  of  chajjter  28. 

To  His  Excellency  the  Governor  Genercd  of  Canada  in  Council : 

May  it  please  Your  Excellency  : 

The  petition  of  the  undersigned,  his  Eminence  the  Cardinal  Archbishop  of  Quebec, 
the  most  Reverend  Archbishops,  and  the  right  Reverend  the  Bishops  of  the  Roman 
Catholic  Church  in  the  Dominion  of  Canada,  devoted  subjects  of  Her  Most  Gracious 
Majesty  the  Queen,  humbly  showeth  : — 

1.  8ince  the  establishment  of  the  province  of  Manitoba  until  1890,  the  public 
schools  of  the  province,  as  established  by  law,  were  either  Protestant  or  Catholic 
s  hools.  They  all  enjoyed  the  same  rights  and  received  respectively  their  legitimate 
share  of  legislative  grants.  They  were  independent  one  from  another,  being  conducted 
and  directed  and  supported  by  the  respective  sections  of  the  population  for  which  they 
were  established.  The  system  gave  such  satisfaction  that  it  was  the  cause  of  no  com- 
plaint, and  the  two  sections  of  the  population,  with  their  respective  schools,  lived  in 
peace,  concord,  harmony  and  nmtual  good  will. 

2.  In  1890  laws  were  passed  changing  the  school  system  and  replacing  it  by  other 
enactments  which  are,  for  a  portion  of  the  community,  a  source  of  grief,  regret  and 
hardship.  Practically,  and  in  spite  of  all  assertions  to  the  contrary,  the  result  of  the 
new  system  is  purely  and  simply  the  legal  suppression  of  all  Catholic  schools  and  the 
maintenance  of  all  Protestant  schools,  with  all  the  rights  and  privileges  they  enjoyed 
previous  to  the  school  laws  of  1890.  Catholic  schools  are  abolished  by  law.  while 
Protestant  schools  have  nothing  to  suffer  from  the  new  enactment;  nay,  they  gain  by  it, 
as  the  Catholic  ratepayers  have  now  to  help  to  the  support  of  Protestant  schools,  which 
are  exactly  what  thev  were,  and  to  which,  naturally,  Catholic  parents  cannot  consci- 
entiously send  their  children. 

3.  The  Public  Schools  Act  of  1890,  Ijcing  T),"]  Vic,  cap.  38,  now  cap.  127  of  Re\  ised 
Statutes  of  1891,  decrees  in  sections  241-212,  that  "in  cases  where,  before  the  coming 
into  force  of  this  Act,  Catholic  school  districts  have  been  established,  covering  the  same 
territory  as  any  Protestant  school  district,  such  Catholic  school  districts  shall  cease 
to  exist."' 

The  law  has  been  put  into  force  wheresoever  it  could  Ije  api^lied,  for  instance,  in 
Winnipeg,  Brandon,  &c.  There  the  Catholic  trustees  have  ceased  U)  be  recognized 
since  the  1st  of  May,  1890,  while  the  Protestant  trustees  remained  in  office;,  and  caused 
taxes  to  be  levied  on  Catholic  as  well  as  Protestant  parents,  notwithstanding  the  fact 
that  no  Catholic  children  are  attending  the  said  Protestant  schools. 

4.  Section  192  says  :  "  Religious  exercises  in  the  pul)lic  schools  shall  be  conducted 
according  to  the  regulations  of  the  advisory  board."  It  is  therefore  lawful  to  have 
prayers  and  religious  exercises  in  the  public  schools  of  ^lanitoba,  provided  the  same  are 
fixed  and  determined  by  the  advisory  hoard.      Just    now,  all   the    inembers   of    the   said 
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board  are  Protestants,  and  owing  to  the  condition  of  country  it  is  clear  that  Catholics 
will  never  have  but  very  little  influence,  if  any,  in  the  said  board. 

Therefore  Protestant  children  will  be  allowed  to  pray  according  to  their  .parents' 
desire,  while  Catholic  children  are  deprived  of  the  same  liberty,  and  this  under  the 
penalty  of  forfeiting  their  legitimate  share  of  public  money,  because  in  order  to  secure 
to  his  or  her  sc  ool,  the  government  grant,  the  teacher  must  declare  under  oath  that  no 
pr-iyer  nor  religious  exercise,  except  as  prescribed  by  the  advisory  board,  has  been  used 
in  the  school.  Suppose  a  school  attended  exclusively  by  Catholic  children,  with  a  Ca- 
tholic teacher  the  said  school  would  be  deprived  of  the  legislative  grant,  should  the 
teacher  or  the  pupils  cross  themselves  or  make  use  of  the  "  Hail  Mary." 

5.  Religious  instruction  is  not  prohibited  in  the  public  schools  of  Manitoba  ;  in 
that  respect  and  under  the  heading  of  morals,  the  regulations  framed  under  the  old  sys- 
by  the  Protestants  section  of  the  board,  are  retained  under  the  new  system  ;  "  Stories, 
memory,  gems,  sentiments  in  the  school  lessons,  examination  of  motives,  didactic  talks, 
teaching  ;  he  ten  commandments,  &c.,  are  means  to  be  employed.  "All  this  of  course  is 
to  be  used  from  a  Protestant  point  of  view,  so  much  so  that  the  actual  chairman  of  the 
advisory  board,  who  had  always  been  the  chairman  of  the  Protestant  section  of  the 
board  of  education,  and  who  is  no  less  a  personage  than  the  Archbishop  of  Rupert's 
Land,  declared  before  his  synod,  in  1893,  that  the  above  quoted  privileges  are  not  small 
things  in  themselves,  but  they  are  doubly  important  because  they  carry  with  them  for 
the  teacher  a  degree  of  liberty  in  his  teaching,  of  what  may  come  before  the  classes  in 
their  literature  and  otherwise,"  and  his  Grace  adds  :  "  The  teachers  who  ignore  these 
exercises  can  hardly  be  realizing  their  position  as  Christian  men." 

The  liberty  above  mentioned  is  naturally  for  Protestants  alone,  because  it  is 
enacted  that  those  public  schools  are  "  non-sectarian,"  that  is  to  say,  that  no  Catholic 
teaching  can  be  permitted  while  facilities  are  aflforded  to  zealous  and  intelligent  Protest- 
ant teachers  to  impress  upon  their  pupils  their  own  religious  convictions. 

See  Appendix  A,  pamphlet  by  Archbishop  Tache,  April,  1893,  and  Appendix  B, 
Dr.  J.  R.  Morrison's  paper  read  before  the  Junior  Liberal  Conservative  Association  of  St. 
John,  N.B.,  13th  February,  1894. 

6.  For  the  last  four  years  the  Catholics  of  Manitoba  have  been  subjected  to  the 
unfair  and  unjust  treatment  resulting  from  the  change  in  the  school  laws  in  1890. 
They  asked  in  vain  for  relief  ;  instead  of  a  remedy,  they  have  been  made  the  victims  of 
a  fresh  injustice  in  the  new  Manitoba  law,  57  Yic,  cap.  28,  assented  to  on  2nd  March, 
1894. 

The  clause  151  of  the  Public  School  Act  of  1890  i-eads  as  follows  :  "Any  school 
not  conducted  according  to  all  the  provisions  of  this  or  any  Act  in  force  for  the  time 
being,  or  the  regulations  of  the  De])artment  of  Education  or  the  advisoiy  board,  shall 
not  be  deemed  a  public  school  within  the  meaning  of  the  law,  and  such  schools  shall 
not  participate  in  the  legislative  grant." 

To  this  provision,  in  force  since  1890,  has  been  added  tliis  year,  the  section  4  of  the 
new  law  wliich  reads  as  follows  : — "Section  151  of  chapter  127  is  hereby  amended  by 
adding  thereto  the  following  words  :  nor  the  municipal  grant,  *  *  •>■  nor  shall  any 
school  assessment  be  levied  or  school  taxes  be  collected  for  the  benefit  of  such  schools." 

The  conse<iuences  of  this  new  enactment,  is  that  no  municipality,  even  one  exclu- 
sively Catiiolic,  without  a  single  Protestant  in  its  limits,  h;is  any  power  to  levy  a  single 
dollar  for  Catholic  scliools,  while  a  Catholic  municipality  whei-e  there  are  ten  Protestant 
(;hildren,  is  obliged  by  law,  to  levy  on  all  the  Catholics,  as  well  as  on  the  parents  of  ten 
Protestant  children,  the  money  reiiuired  for  the  education  of  the  said  ten  Protestant 
children. 

7.  The  same  law  of  1S91  L,'oes  t'urther,  and  decrees  the  confiscation  of  all  school 
property  in  all  the  districts  which  do  not  sul)iiiit  their  scliools  to  the  new  law,  and  it 
says  in  section  2  :  —  "In  every  r.ise  in  which  the  organization  of  a  school  district  fails 
to  be  continued,  the  council  of  the  innnici|i.ility  in  which  such  school  district  lies,  shall 
have  full  power  and  authority,  and  it  shall  l)e  the  duty  of  th(>  said  council  to  take  charge 
of  all  the  property  of  such  school  ili-<tiict,  leal  and  personal,  and  to  administer  the  same 
for  the  benefit  of  the  creditors  <if  such  school  district,  if  any." 
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Such  is  the  real  position  of  the  Catholics  of  Manitoba,  though  all  their  school 
property  has  been  acquired  with  their  own  money,  without  any  help  from  Protestant 
purse,  or  from  public  fund,  and  in  Protestant  municipalities  the  Catholic  schools  property, 
real  or  personal,  goes  to  the  benefit  of  Protestants. 

8.  The  example  given  in  Manitoba  has  been  partly  followed  in  the  North-west 
Territories.  There  the  Catholic  separate  schools  have  been  retained,  but,  in  virtue  of 
the  ordinance  No.  22  A.D.  1892,  they  are  deprived  of  their  liberty  of  action,  and  of  the 
character  which  distinguishes  them  from  other  schools.  So  that,  in  reality,  the 
Catholics  of  the  North-west  are  reduced,  partly  at  least,  to  the  hardships  imposed  upon 
their  brethren  of  Manitoba.  In  both  cases  the  result  is  very  detrimental  to  the  cause 
of  education  and  really  has  in  both  cases,  created  bad  feelings,  dissensions,  and  the 
most  deplorable  results. 

See  Appendix  C,  memorial  of  Archbishop  Tache,  March,  1894. 

9.  The  undersigned  take  the  liberty  to  affirm  that  they  deeply  regret  the  condition 
of  affairs  above  mentioned.  The  painful  experience  of  the  Catholics  of  Manitoba  and 
of  the  North-west  Territories,  is  also  resented  by  all  the  Catholics  of  the  Dominion. 
The  undersigned  have  no  hesitation  in  stating  that  a  similar  feeling  certainly  exists 
among  many  Protestants  who,  though  separated  by  faith,  are  united  with  the  Catholics 
in  a  sentiment  of  justice,  fair  play,  and  the  desire  of  the  prosperity  of  their  common 
country. 

The  undersigned  appreciate  the  political  advantages  enjoyed  by  Canada,  and  have 
no  desire  for  any  other  regime,  satisfied  that  there  is,  in  the  institutions  of  the  country, 
and  in  the  spirit  of  justice  and  conciliation  which  prevails  among  its  inhabitants,  a 
remedy  against  what,  just  now,  is  the  subject  of  their  complaints.  The  Canadian  con- 
stitution acknowledges  equal  rights  for  all  citizens  and  for  all  classes  of  citizens.  There- 
fore, Canadians  should  not  be  oppressed,  because  they  are  Catholics. 

10.  The  undersigned  cannot  shut  their  eyes  to  a  fact  closely  connected  with  the 
history  of  their  country.  Catholic  missionaries  have  not  waited  for  the  facilities  and 
material  advantages,  now  offered  by  Canada,  to  bring  thereto  the  light  of  Christian 
civilization.  On  the  contrary,  they  were  the  first  pioneers  of  the  sacred  cause,  and  they 
sealed  their  missions  with  their  blood.  Without  fear  or  hesitation  they  buried  their 
existence  among  the  most  barbarous  savages,  whom  they  tamed  and  induced  to  peace- 
ably hand  over  their  own  country  to  the  Canadian  authorities.  The  Catholic  mission- 
aries accomplished  that  noble  task  on  the  banks  of  the  Saskatchewan  and  Red  Rivers, 
as  well  as  on  those  of  the  St.  Lawrence,  and  the  Ottawa,  and  they  did  this,  when, 
alongside  of  the  crosses  they  planted,  they   fondly  rested  their  gaze  on   the  fleur  de  lis 

Everyone  knows  that  the  same  missionaries,  while  their  eyes  were  yet  moist  with 
the  tears  they  naturally  shed,  when  they  had  to  sever  the  ties  by  which  their  whole 
existence  had  hitherto  been  bound  up,  were  as  faithful  to  British  dominion,  as  they  had 
been  to  the  banner  of  the  land  of  their  origin.  It  is  well  known  that  it  is  largely  due 
to  the  fidelity  of  Canadian  Catholic  apostles,  that  England  owes  the  quiet  possession  of 
the  noVjle  colony,  which  France  had  planted  on  the  St.  Lawrence  and  its  tributaries. 
What  then  happened  among  the  inhabitants  of  La  Nouvelle  France  was  possible,  solely 
because  its  inhabitants  were  Catholics,  and  because  England  had  respected  their 
religious  convictions.  The  knowledge  of  what  they  allude  to,  renders  more  incompre- 
hensible to  the  undersigned  the  fact  that  the  Catholics  of  Manitoba  and  of  the  North- 
west are  badly  treated  because  they  are  Catholics. 

11.  Catholics  believe  in  the  necessity  of  religious  instruction  in  schools.  This  con- 
viction imposes  upon  them  conscientious  obligations,  and  these  ol)ligations  gave  them 
rights  of  which  they  cannot  be  depi'ived.  They  cannot  be  satisfied  by  the  saying  :— 
Others  do  not  believe  as  you  do,  therefor-e  you  must  change  your  convictions  ;  others  are 
satisfied  and  even  wish  that  their  children  should  be  brought  up  and  educated  in  such 
and  such  a  way  :  therefore,  you  Catholics,  you  cannot  stand  aside,  or  if  you  do,  do  so 
at  your  own  expense.      Such  an  argument  is  neither  fair  nor  just. 

The  undersigned,  pastors  of  souls,  are  at  one  with  their  fiocks   in  insisting   on  the 
rights  they  claim,  and   they  are  fully  determined  to   preserve   them   in   their  integrity. 
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There  is  in  this  a  question  of  justice,  of  natural  equity,  of  prudence  and  of  social 
economy,  closely  connected  with  the  fundamental  interests  of  the  country. 

The  Catholics,  being  under  the  obligations  of  educating  their  children  according  to 
their  faith  and  the  religious  principles  they  profess,  have,  in  our  free  country,  the  right 
of  establishing  their  separate  schools,  and  that  right  they  must  be  allowed  to  exercise 
without  being  forced  to  the  burden  of  double  school  taxes. 

The  undersigned  also  take  the  liberty  to  state  that  the  federal  parliament  has 
endowed  the  schools  of  Manitoba  and  of  the  North-west  with  a  large  domain,  in  assign- 
ing to  the  support  of  such  schools,  the  eighteenth  part  of  all  public  lands.  Those  lands 
are  Canadian  property,  and  how  could  the  Federal  Parliament  consent  to  deprive  the 
Catholics  of  these  countries,  of  their  legitimate  share  in  the  profit  derived  from  such 
lands,  simply  because  this  class  of  citizens  adheres  to  its  religious  convictions,  and 
wishes  to  comply  with  conscientious  obligations  1 

See  Appendix  D,  "  A  page  of  the  history  of  the  schools  of  Manitoba,"  by  Archbis- 
hop Tache. 

12.  The  undersigned  petitioners  are  fully  aware  that  Manitoba  and  the  North-/ 
west  Territories  were  received  into  Confederation,  after  promises,  made  to  the  first  in- 
habitants of  that  vast  country,  in  the  name,  and  by  the  authority  of  Her  Majesty.  The 
immediate  representative  of  our  beloved  Queen  assured  them,  that  "  respect  and  atten- 
tion would  be  extended  to  the  different  religious  persuasions  and  that,  on  their  union 
with  Canada,  all  their  civil  and  religious  rights  and  privileges  would  be  respected."  In 
the  estimation  of  Catholics,  their  religious  rights  are  not  respected,  and  their  religious  per- 
.suations  are  not  treated  with  respect  and  attention,  when  there  are  difficulties  thrown, 
by  law,  in  the  way  of  securing  to  their  children  an  education,  conducted  in  accordance 
■with  their  religious  convictions. 

13.  The  undersigned,  while  petitioning  as  they  do,  repudiate  the  idea  of  inter- 
ference with  political  parties,  or  with  the  direction  of  affairs,  purely  political  or  temporal. 
Their  sole  objnct  is  to  secure,  for  the  Catholics,  a  protection,  needed  for  the  accomplish- 
ment of  their  religious  obligations,  and  it  is  in  tliat  view  and  in  that  view  only,  that  they 
petition  his  Excellency  the  Govern  r  General  in  Council  and  ask  the  honourable  members 
of  the  Senate  and  of  the  Commons  of  Canada,  of  whatsoever  party  they  may  be,  to  help 
in  a  fair  settlement  of  the  actual  difficulties. 

Therefore,  your  petitioners  humbly  pray  his  Excellency  the  Governor  General  in 
Council  : 

1.  To  disiillow  the  Act  of  Manitoba  57  Vic.  Ch.  28  (1894)  and  intituled  "An  Act 
to  amend  the  Public  School  Act." 

2.  To  give  such  directions,  and  make  such  provisions  for  the  relief  of  the  Roman 
Catholics  of  the  province  of  Manitoba,  as  to  his  Excellency  in  Council  may  seem  fit, 
with  regard  to  the  Manitoba  School  laws  of  1890. 

3.  To  communicate  witli  the  Lieutenant-Governor  of  the  North-west  Territories, 
in  order  ti.at,  by  amending  ordinances,  redress  should  be  given  to  meet  the  grievances 
of  which  the  Catholics  of  tiie  North-west  complain  on  account  of  the  Oi'dinance  No.  22, 
assented  to  at  llegina,  on  the  .'51st  of  December  1892. 

And  your  petitioners,  as  in  duty  bound,  will  ever  pray. 

tE.  a.  CAKiJiNAr.  Tasciikheau,  Archbishop  of  (^lebec. 
tAi.KXANDKi;  Tacmk,  Arclibishop  of  St.  Boniface,  O.M.I. 
tC.  Ol'.iuKX,  Ai-chbisliop  of  Halifax. 
tEdwakI)  ("iiaki.ks,  Archbishop  of  Montreal. 
tJ.  Thomas  Duiiamki,,  Arclibishop  of  Ottawa. 
fJoiiN  Walsh,  A rchljishop  of  Toronto, 

and  25  Bishops  of  Iv.  C.  Church. 

Petitions  praying  for  the  disallowance  of  the  Act  in  question,  47  Victoria  (Man.), 
1894,  were  also  received  fioin 

1.  J.   Israel  Tarte,  M.P.,  and  otliers,  dated  15th  October,  1894. 

2.  J.   Alph.  Pelletier,  Ptie.,  ami  otliers,  dated  10th  January,  1896. 
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Report  of  the  Committee  of  the  Honourable  the  Privy  Council,  approved  by  His 
Excellency  on  the  26th  July,  189 Jf. 

The  Committee  of  the  Privy  Council  have  had  under  consideration  a  memorial 
addressed  to  your  Excellency  in  Council  by  his  Eminence  Cardinal  Taschereau,  Arch- 
bishop of  Quebec,  and  by  the  Roman  Catholic  archbishops  and  bishops  in  Canada  on 
the  subject  of  the  laws  relating  to  education  in  the  province  of  Manitoba  and  in  the 
North-west  Territories. 

The  memorial  sets  forth  the  condition  of  the  public  schools  in  the  province  of 
Manitoba  from  the  establishment  of  that  province  until  1890  and  proceeds  to  state  that ; 
"  In  1890  laws  were  passed  changing  the  school  system  and  replacing  it  by  other  enact- 
ments which  are,  for  a  portion  of  the  community,  a  source  of  grief,  regret  and  hardship." 
The  memorial  asserts  that :  "  The  result  of  the  new  system  is  purely  and  simply  the 
legal  suppression  of  all  Catholic  schools  and  the  maintenance  of  all  Protestant  schools, 
with  all  the  rights  and  privileges  they  enjoyed  previous  to  the  school  laws  of  1890,"  and 
that  the  "  Catholic  ratepayers  have  now  to  help  to  the  support  of  Protestant  schools 
which  are  exactly  what  they  were,  and  to  which,  naturally.  Catholic  parents  cannot 
conscientiously  send  their  children." 

The  memorial  proceeds  to  state,  in  detail,  some  of  the  provisions  of  the  enactments 
of  Manitoba  of  1890,  which  are  claimed  to  have  the  eiFect  previously  stated. 

Tt  further  states  that  "  for  the  last  four  years  the  Catholics  of  Manitoba  have  been 
subjected  to  the  unfair  and  unjust  treatment  resulting  from  the  change  in  the  school 
laws  of  1890  "  ;  that  "They  asked  in  vain  for  relief;  instead  of  a  remedy  they  have 
been  made  the  victims  of  a  fresh  injustice  in  the  new  Manitoba  law,  57  Victoria, 
chapter  28,  assented  to  on  March  2nd,  1894,"  one  of  the  provisions  of  which  forbids  aid 
be  given  by  any  municipality  to  any  school  not  conducted  according  to  the  school  system 
adopted  in  1890.  The  effect  of  this  enactment  is  stated  by  the  memorialists  to  be 
"  That  no  municipality,  even  one  exclusively  Catholic,  without  a  single  Protestant  in 
its  limits,  has  any  power  to  levy  a  single  dollar  for  Catholic  schools,  while  a  Catholic 
municipality  where  there  are  ten  Protestant  children  is  obliged  by  law  to  levy  on  all 
the  Catholics,  as  well  as  on  the  parents  of  the  ten  Protestant  children,  the  money  re- 
quired for  the  education  of  the  ten  Protestant  children." 

The  memorial  complains  also  that  the  enactment  of  1894  "  decrees  the  confiscation 
of  all  school  property  in  all  the  districts  which  do  not  submit  their  schools  to  the  new 
law  "  even  though  the  school  property  may  have  been  acquired  by  Catholics  with  their 
own  money. 

The  memorial  further  states  that  in  the  North-wpst  Territories,  "  The  Catholic 
separate  schools  have  been  retained,  but  in  virtue  of  tlie  Ordinance  number  22,  of  1892, 
they  are  deprived  of  their  liberty  of  action  and  of  the  character  which  distinguishes 
them  from  other  schools,"  and  that  there,  as  well  as  in  Manitoba,  the  result  is  very 
detrimental  to  the  cause  of  education  and  really  has,  in  both  cases,  created  bad  feelings, 
dissensions,  and  the  most  deplorable  results."  It  adds  that  "The  painful  experience  of 
the  Catholics  of  Manitoba  and  of  the  North-west  Territories  is  also  resented  by  all  the 
Catholics  of  the  Dominion,"  and  has  excited  sympathy  "  among  many  Protestants  who, 
though  separated  by  faith  are  united  with  the  Catholics  in  a  sentiment  of  justice  and 
fair-play,  and  the  desire  of  the  prosperity  of  their  common  country." 

The  memorialists  make  reference  to  the  many  claims  to  gratitude  which  Catholic 
missionaries  have  established  by  their  work  in  times  past,  in  connection  with  Christian 
missions,  and  in  spreading  civilization  as  well  as  religion  throughout  what  are  now  the 
British  possessions  in  North  America,  and  in  encouraging  sentiments  of  loyalty  to  British 
rule  and  British  institutions  when  those  possessions  came  under  the  British  flag  ;  and  they 
seem  (properly  in  the  view  of  the  committee)  to  consider  that  these  circumstances  give  a 
strong  claim  for  generous  recognition  of  the  rights  of  Catholics  in  Manitoba  and  the 
North-west.     They  also  refer  to   the  fact  :  "  That  the  federal  parliament  has  endowed 
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the  schools  of  Manitoba  and  the  North-west  with  a  large  domain,  in  assigning  to 
the  support  of  such  schools  the  eighteenth  part  of  all  public  lands."  They  cite  the 
promise  made  to  the  inhabitants  of  Manitoba  and  the  North-west  Territories  when 
Rupert's  Land  was  acquired  by  Canada,  in  the  name  and  by  the  authority  of  Her  Ma- 
jesty, that  "  respect  and  attention  would  be  extended  to  the  different  religious  persua- 
sions, and  that  on  their  union  with  Canada,  all  their  civil  and  religious  rights  and  pri- 
vileges would  be  I'espected."  The  memorialists  add  that  "  In  the  estimation  of  Catho- 
lics their  religious  rights  are  not  respected  and  their  religious  persuasions  are  not  treated 
with  respect  and  attention  when  these  difficulties  thrown,  by  law,  in  the  way  of  securing 
to  their  children  an  education  conducted  in  accordance  with  their  religious  convictions." 
The  memorialists  "  repudiate  the  idea  of  interference  with  political  parties,  or  with 
the  direction  of  affairs  purely  political  or  temporal."  They  state  that  " their  sole  object 
is  to  secure  for  Catholics  a  protection  needed  for  the  accomplishment  of  their  religious 
obligations,"  and  that  "  It  is  in  that  view,  and  in  that  view  only,  that  they  petition  his 
Excellency  the  Governor  General  in  Council  and  ask  the  honourable  members  of  the 
Senate  and  of  the  Commons  of  Canada,  of  whatsoever  party  they  may  be,  to  help  in  a 
fair  settlement  of  the  actual  difficulties  ;"  and  they  pray  : 

First — For  the  disallowance  of  the  Manitoba  School  Act  of  1894. 
Second — To  give  such  directions  and   make  such   provisions  for  the  relief  of  the 
Roman  Catholics  of  the  province  of  Manitoba  as  your  Excellency  in  Council  may  see 
fit,  with  regard  to  the  Manitoba  School  Laws  of    1890. 

Third — To  communicate  with  the  Lieutenant  Governor  of  the  North-west  Terri- 
tories in  order  that,  by  amending  ordinances,  redress  should  be  given  to  meet  the  grie- 
vances of  which  the  Catholics  of  the  North-west  Territories  complain  on  account  of  the 
Ordinance  No.  22  of  1892. 

The  committee  having  taken  all  these  matters  into  consideration,  have  the  honour 
to  recommend  that  a  copy  of  the  memorial  above  referred  to,  and  also  of  this  report,  if 
approved,  be  transmitted  to  the  Lieutenant-Governor  of  Manitoba,  with  a  request  that 
he  will  lay  tlie  same  before  his  advisers  and  before  the  legislature  of  that  province,  and 
that  copies  of  the  same  be  also  sent  to  the  Lieu^^enant-Governor  of  the  North-west  Ter- 
ritories with  the  request  that  he  will  lay  them  before  the  executive  committee  of  the 
Territories,  and  the  legislature  thereof. 

The  committee  beg  to  observe  to  your  Excellency  that  the  statements  which  are 
contained  in  this  memorial  are  matters  of  deep  concern  and  solicitude  in  the  interests  of 
the  Dominion  at  large,  and  that  it  is  a  matter  of  the  utmost  importance  to  the  people  of 
Canada  that  the  laws  which  prevail  in  any  portion  of  the  Dominion  should  not  be  such 
as  to  occasion  complaint  of  oppression  or  injustice  to  any  class  or  portion  of  the  people, 
but  should  be  recognized  as  estaljlishing  perfect  fieedom  and  equality,  especially  in  all 
matters  relating  to  relii^ion  and  religio  is  belief  and  practice  ;  and  the  committee  there- 
fore humbly  advise  that  your  Excellency  may  join  with  them  in  expressing  the  most 
earnest  hope  that  the  legislatures  of  Manitoba  and  of  the  North-west  Territories  res- 
pectively, may  take  into  consideration  at  the  earliest  possible  moment  the  complaints 
which  are  set  fcjrth  in  this  petition,  and  which  are  said  to  create  dissatisfaction  among 
Roman  Catholics,  not  onl\-  in  Manitoba  and  the  North-west  Territories,  but  likewise 
throughout  Canada,  and  may  take  speedy  jueasures  to  give  redress  in  all  the  matters  in 
relation  to  which  any  well  founded  complaint  or  grievance  be  ascertained  to  exist 

The  committee  also  advise  that  a  copy  of  this  report  be  sent  to  each  of  the  memo- 
rialists. 

All  of  which  is  respect ful!y  submitted  for  your  Excellency's  anproval. 


JOHN  .1.  McGEE, 

(Jt'-rk  of  tJte  Privy  Coniicil. 
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His  Honour  the  Lieutenant-Governor  of  Manitoba  to  the  Hon.  the  Secretary  of  State. 

Government  House,  Winnipeg,  26th  October,  1894. 

Sir, — Referring  to  your  communication,  of  the  30th  July  inst.,  transmitting  to  me 
the  copy  of  a  memorial  addressed  to  his  Excellency  the  Governor  General  in  Council  by 
his  Eminence  Cardinal  Tachereau,  the  archbishop  of  Quebec,  and  by  the  Roman  Catholic 
archbishops  and  bishops  in  Canada,  on  the  subject  of  the  laws  relating  to  education  in 
the  province  of  Manitoba  and  in  the  North-west  Territories,  and  also  the  copy  of  an 
Order  of  his  Excellency  the  Governor  General  in  Council,  approved  by  his  Excellency 
on  the  26th  of  July  inst.,  in  regard  thereto,  and  requesting  me  to  lay  the  memorial 
before  my  advisers  and  before  the  legislature  of  the  province  under  my  administration. 

I  beg  to  say  that,  having  transmitted  to  my  government  a  copy  of  your  despatch, 
together  with  the  memorial  and  order  in  council  to  which  it  refers,  I  am  now  requested 
by  my  government  to  inclose  to  you,  herewith,  for  transmission  to  his  Excellency,  the 
Governor  General  in  Council,  a  certified  copy  of  order  in  council  approving  the  report 
of  the  honourable  my  Attorney  General,  made  after  considering  the  subject  of  your 
communication,  dated  the  30th  of  July  inst.,  and  the  inclosures  to  which  reference  is 
therein  made. 


I  have,  «kc. 


JOHN  SCHULTZ, 

Lieutenant-Goverrwr. 


Copy  oj  Ordor  in  Council  approved  by  His  Honour  the  Lieutenant-Governor  of  Manitoba. 

To  His  Honour  the  Honourable  John  Christian  Schultz,  Lieutenant-Governor  of  tlie  pro- 
vince of  Manitoba. 

Report  of  a  committee  of  the  executive  council  on  matters  referred  to  their  consi- 
deration. 

PRESENT. 

The  Hon.  Mr.  Greenway,  Mr.  Watson, 

Mr.  McMillan,  Mr.  Cameron, 

Mr.  Sifton, 

ON    MATTEHS    OF    STATE. 

May  it  please  your  Honour. 

The  honourable  the  Attorney  General  submits  to  council,  the  following  report : — 
That  he  has  liad  under  consideration  the  report  of  the  committee  of  the  honour- 
able the  Privy  Council  of  Canada,  approved  by  his  Excellency  on  the  26th  of  July  1894. 
The  hope  is  expressed  in  the  above  mentioned  document,  that  the  leifislatures  of 
Manitoba,  and  the  North-west  Territories  respectively,  will  take  into  consideration  at 
the  earliest  possible  moment,  the  matters  which  are  complained  of  in  the  petition  which 
is  the  subject  of  the  report,  and  which  are  said  to  create  dissatisfaction  among  Roman 
Catholics,  not  only  in  Manitoba  and  the  North  west  Territories,  but  likewise  throughout 
Canada,  and  may  take  speedy  measures  to  give  redress  in  all  matters  in  relation  to 
which,  well  founded  complaint  or  grievance  be  ascertained.  ISo  intimation  of  a  request 
preferred  to  the  executive  of  the  province  of  Manitoba  is  contained  in  the  report, 
f  urthf  r  than  that  it  is  ordered  that  a  copy  of  the  report  be  transmitted  to  the  Lieu- 
tenant-Governor of  ISIanitoba,  with  a  request  that  he  will  lay  the  same  before  his 
advisers,  and  before  the  legislature  of  the  province. 
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The  school  law  is  enacted  by  the  legislature  and  the  duty  of  the  executive  is  to 
carry  out  its  provisions.  Educational  legislation,  however,  is  of  such  importance,  as  to 
be  a  matter  of  government  policy,  and  it  is  therefore  to  be  presumed  that  the  above 
report  has  been  forwarded  to  his  Honour  the  Lieutenant-Governor,  for  transmission  to 
his  advisers,  in  order  that  the  executive  may  declare  its  position  upon  the  subject  matter 
of  the  report. 

That  portion  of  the  report  which  deals  with  e  Jucational  matters  in  Manitoba,  takes 
as  its  basis,  certain  statements  of  fact,  contained  in  a  Memorial  addressed  to  his  Excel- 
lency the  Governor  General  in  Council,  by  his  Eminence,  Cardinal  Taschereau,  the  arch- 
bishop of  Quebec,  and  by  the  other  archbishops  and  bishops  of  the  Roman  Catholic 
Church  in  Canada. 

The  first  statement  of  fact  is  as  follows  : — 

In  1890  laws  were  passed  changing  the  school  system,  and  replacing  it  by  other 
enactments,  which  are,  for  a  portion  of  the  comunity,  a  source  of  grief,  regret  and 
hardship.  The  result  of  the  new  system  is,  purely  and  simply,  the  legal  suppression  of 
all  Catholic  schools,  and  the  maintenance  of  all  Protestant  schools,  with  the  rights  and 
privileges  they  enjoyed  previous  to  the  school  laws  of  1890.  The  Catholic  ratepayers 
have  now  to  help  to  support  the  Protestant  schools,  which  are  exactly  what  they  were, 
and  to  which,  naturally.  Catholic  parents  cannot  conscientiously  send  their  children. 

The  second  statement  of  fact  is  as  follows  : — 

That  for  the  last  four  years,  the  Catholics  of  Manitoba  have  been  subjected  to 
the  unfair  and  unjust  treatment  resulting  from  the  change  in  the  school  laws  in  1890 ; 
that  they  have  asked  in  vain  for  relief,  and  that  instead  of  a  remedy,  they  have  been 
made  the  victims  of  a  fresh  injustice  in  the  new  Manitoba  law,  57  Victoria,  chapter  28, 
assented  to  on  2nd  March,  1894,  one  of  the  provisions  of  which  forbids  aid  to  be  given 
by  any  municipality,  to  any  school  not  conducted  according  to  the  school  system 
adopted  in  1890. 

The  effect  of  this  enactment  is  stated  by  the  memorialists  to  be,  that  no  munici- 
pality, even  one  exclusively  Catholic  without  a  single  Protestant  in  its  limits,  has  any 
power  to  levy  a  single  dollar  for  Catholic  schools,  while  a  Catholic  municipality,  where 
there  are  ten  Protestant  children,  is  obliged  by  law  to  levy  on  all  the  Catholics,  as  well 
as  on  the  parents  of  the  ten  Protestant  children,  the  money  required  for  the  education 
of  the  ten  Protestant  children. 

It  is  also  stated  that  the  Act  of  1894  decrees  the  confiscation  of  all  school  pro- 
perty in  all  the  districts  which  do  not  submit  their  schools  to  the  new  law,  even  although 
the  school  property  may  have  been  acquired  by  Catholics  with  their  own  money 

The  true  facts  may  be  briefly  stated  as  follows  : — 

Previously  to  the  year  1890,  there  had  been  two  sets  of  schools,  Pro*^estant  and 
Catholic,  and  provision  was  made  by  law  for  their  maintenance  and  government.  The 
maintenance  was  effected  by  a  special  school  rate,  levied  upon  each  district  for  its  own 
purposes,  a  general  municipal  rate,  levied  by  the  municipality,  and  divided  among  the 
school  districts  in  the  municipality,  and  a  grant  from  the  government,  which  came  out 
of  the  provincial  treasuiy.  In  1890  the  above  system  was  entirely  changed,  and  a 
single  set  of  schools  was  established.  These  schools  are  maintained  by  rates  and  grants 
as  above  set  forth.  They  are  non  sectarian  public  schools.  The  law  makes  no  distinc- 
tion between  Catholics  and  Protestants,  or  between  denominations  of  any  kind. 

It  is  true  that  Catholic  people  complain  that  they  are  not  treated  as  they  should 
be,  but  the  ground  of  complaint  has  not  been  properh^  stated.  It  is  said  that  an  unfair 
distinction  is  made  against  Roman  Catholics.  As  a  matter  of  fact,  no  distinction  has 
been  made  against  any  one.  Tim  Roman  Catholics  demand  that  they  shall  be  singled 
out  from  the  rest  of  the  comnninity,  and  that  special  class  legislation  shall  be  afforded 
to  them  as  against  all  others.  Our  law  is  attacked  because  the  legislature  has  refused 
to  thus  favour  and  distinguish  them,  as  against  other  citizens.  The  ground  of  com- 
plaint, therefore,  is  not  that  an  unfaii-  distinction  is  made  against  Roman  Catholics, 
but  that  the  legislature  decliiu's  to  make  an  unfair  distinction  against  others,  in  favour 
of  Roman  Catholics. 
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No  citizen  of  the  province  has  any  justification  in  fact  for  claiming  that  he  has 
not  the  same  rights  and  the  same  privileges  respecting  education,  that  any  other  citizen 
possesses. 

In  addition  to  establishing  the  above  principle  in  the  public  school  legislation,  of, 
and  subsequent  to  the  year  1890,  it  has  been  made  the  duty  of  every  ratepayer  to  con- 
tribute to  the  support  of  the  public  schools. 

The  statement  that  the  Catholic  people  are  compelled  to  pay  for  the  education  of 
Protestant  children  is  not  ingenuous.  Such  a  statement  creates  a  false  impression.  The 
law  is  not  responsible  for  any  such  efiect.  The  correct  statement  of  the  fact  is  that  all 
tax  payers  contribute  to  the  education  of  all  children,  whose  parents  send  them  to  the 
public  schools.  All  taxable  property  is  assessed  for  public  school  purposes,  and  all 
citizens  have  the  same  right  to  make  use  of  public  schools.  The  Catholic  people  have 
the  same  power  to  avail  themselves  of  the  advantage  of  the  schools  as  the  Protestant 
people.  The  religious  exercises  are  non-sectarian,  and  are  not  used,  except  with  the 
sanction  and  with  the  direction  of  the  trustees,  elected  by  all  rate  payers  without  dis- 
tinction of  creed.  If  a  Catholic  refuses  to  make  advantage  of  the  public  school,  and 
decides  voluntarily  to  maintain  another  school,  he  is  exercising  his  own  judgment  in  the 
same  way  as  any  person  who  prefers  to  send  his  children  to  a  private  school,  to  the 
support  of  which  he  contributes.  Neither  of  such  persons,  however,  by  so  doing,  gains 
any  immunity  from  the  payment  of  school  rates. 

As  to  the  question  of  confiscation  of  school  property,  it  is  to  be  observed,  that 
the  same  question  was  the  subject  of  argument  before  the  judicial  committee  of  the 
Privy  Council,  in  the  case  of  Barrett  versus  Winnipeg,  and  that  tribunal  expressed  the 
opinion  that  the  Roman  Catholics  were  somewhat  better  treat etl  than  the  Protestant 
people,  in  regard  to  the  disposition  of  school  property  under  the  Act  of  1890.  In  so  far 
as  the  Act  of  1894  is  concerned,  there  is  no  ground  for  the  statement  attributed  to  the 
memorial,  that  it  decrees  the  confiscation  of  school  property  in  the  districts  which  had 
not  submitted  their  schools  to  the  new  law.  The  Act  of  1894  has  reference  to  the  dis- 
tribution of  grants  of  money  raised  by  taxation  upon  all  taxable  property.  It  deals 
with  the  public  school  system,  and  in  no  way  affects  the  ownership  of  any  property  of  a 
school  district,  which  does  not  submit  to  the  Public  School  Act,  and  which  is  therefore 
not  a  public  school. 

The  questions  which  are  raised  by  the  report  now  under  consideration  have  been 
the  subject  of  most  voluminous  discussion  in  the  legislature  of  Manitoba  during  the 
past  four  years.  All  of  the. statements  made  in  the  memorial  addressed  to  his  Excellency 
the  Governor  General  and  many  others,  have  been  repeatedly  made  to,  and  considered 
by  the  legislature.  That  body  has  advisedly  enacted  educational  legislation,  which 
gives  to  every  citizen  equal  rights  and  equal  privileges,  and  makes  no  distinction  respect- 
ing nationality  and  religion.  After  a  harassing  legal  contest,  the  highest  court  in  the 
British  dominions  had  decided  that  the  legislature,  in  enacting  the  law  of  1890,  was 
within  its  constitutional  powers,  and  that  the  subject  of  education  is  one  committed  to 
the  charge  of  the  provincial  legislature.  Under  these  circumstances,  the  executive  of 
the  provinc(i  see  no  reason  for  recommending  the  legislature  to  alter  the  principles  of 
the  legislation  complained  of.  It  has  been  made  clear  that  there  is  no  grievance,  except 
it  be  a  grievance  that  the  legislature  i  efuses  to  subsidize  particular  creeds  out  of  the 
public  funds,  and  the  legislature  can  hardly  be  held  to  be  responsible  for  the  fact  that 
their  refusal  to  violate  what  seems  to  be  a  sound  and  just  principle  of  government, 
creates,  in  the  words  of  the  report,  dissatisfaction  amongst  Roman  Catholics,  not  only 
in  Manitoba  and  the  North-west  Territories,  but  likewise  throughout  Canada. 

It  is  further  to  be  observed  that,  inasnmch  as  the  Public  Schools  Act  of  1890  has 
been  held  to  be  within  the  jurisdiction  of  the  provincial  legislature,  and  the  Act  of  1894 
is  but  the  amendment  of  the  Act  of  1890,  made  for  the  purpose  of  more  fully  carrying 
out  the  plain  intention  and  policy  of  the  first  Act,  it  is  suificiently  clear  that  the  Act  of 
1894  is  within  the  jurisdiction  of  the  legislature  and  deals  with  a  subject  which  the 
provincial  authority  has  power  to  regulate.  Disallowance  of  tlie  Act  of  1894,  as  sug 
gested  by  the  memorialists,  would  be  a  most  unjustifiable  attenqjt  to  prevent  the  legis 
lature  from  performing  that  duty  which  has  been  judicially  declared  to  appertain  to  it 
and  it  may  be  assumed  that  such  disallowance  would  call  forth  an  emphatic  protest. 


^ 
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The  government  and  legislative  assembly  would  unitedly  resist  by  every  constitu- 
tional means  any  such  attempt  to  interfere  with  their  provincial  autonomy. 

On  the  recommendation  of  the  honourable  the  Attorney  General, —  • 

Committee  advise  that  the  foregoing  report  of  the  honourable  the  Attorney 
General  be  approved. 

Respectfully  submitted, 

THOS.  GREENWAY, 

Chairman. 
Executive  Council  Chamber,  20th  October,  1894. 

Report  of  the  Hon.   the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  6th  March,  1895. 

Department  of  Justice,  Ottawa,  5th  February,  1895. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  certain  correspondence  and  peti- 
tions have  been  referred  to  him  concerning  chapter  28  of  the  statutes  of  the  province 
of  Manitoba,  passed  in  the  57th  year  of  Her  Majesty's  reign  (1894)  intituled  : 

"  An  Act  to  amend  the  Public  Schools  Act,"  which  Act  was  assented  to  on  the 
2nd  of  March,  1894,  and  received  by  the  Secretary  of  State  for  Canada  on  the  6th  of 
March,  1894. 

The  correspondence  and  petitions  include  the  following  : — 

1.  A  petition  of  his  Eminence  the  Cardinal,  Archbishop  of  Quebec,  the  Most 
Reverend  Archbishops  and  the  Right  Reverend  the  Bishops  of  the  Roman  Catholic 
Church  of  Canada,  and  others. 

These  petitions  having  regard  to  the  statute  in  question,  seek  the  exercise  of  the 
power  of  disallowance. 

The  undersigned  observes  that,  while  the  enactment  of  the  amending  statute  is 
made  the  occasion  for  the  submission  of  these  petitions,  the  grounds  of  complaint  are 
mainly  directed  to  the  principal  legislation  of  1890,  rather  than  the  amending  Act  now 
under  consideration,  and  so  far  as  any  grounds  are  urged  against  the  validity  of  the 
latter  Act,  they  do  not  differ  in  character  from  those  which  have  been  previously  set  up, 
and  are  still  being  pressed  with  regard  to  the  statute  of  which  it  is  an  amendment.  It 
appears  to  the  undersigned,  and  the  petitioners  have  not  attempted  to  controvert  the 
view,  that  any  question  which  miglit  be  raised  as  to  the  validity  of  this  amendment,  has 
been  set  at  rest  Ijy  the  decision  of  the  judicial  committee  or  the  Privy  Council  in  the 
case  of  "  Barrett  vs.  The  City  of  Winnipeg,"  in  which  the  principal  legislation  was  held 
to  be  intra  rin's  of  the  provincial  legislature. 

If  the  petitioners  were  to  contend  that  the  amending  legislation  is  of  a  different 
character,  and  does  consistently  with  what  has  been  decided  "prejudicially  affect  any 
right  or  privilege  with  respect  to  denominational  schools  which  any  class  of  persons  had 
by  law  or  practice  in  the  province  at  the  union,"  the  question  could  be  raised  in  the 
courts,  where  the  matter  would  he  judicially  determined,  and  the  Act  declared  invalid, 
if  a  sufficient  case  were  established. 

In  so  far  as  the  petitioners  seek  the  exercise  of  the  autliority  which  under  section 
22,  of  the  Manitol)a  Act,  is  vested  in  your  Excellency  in  Council  by  way  of  appeal,  it 
appears  to  the  undersigned  that  in  vi.-w  of  the  circumstances  now  existing,  it  is  unnecess- 
ary to  deal  with  this  feature  of  the  petition  in  this  n^ort. 

Tlie  undersigned,  therefore,  in  accordance  with  the  policy  adopted  respecting  the 
Act  of  1890,  recommends  thai  the  statute  in  question  be  left  to  its  operation,  and  that 
a  copy  of  this  report,  if  approved,  be  transniilted  to  the  Lieutenant-Governor  of  Mani- 
toba for  the  information  of  his  i;overmnent,  and  that  a  copy  be  also  transmitted  to  Mr. 
Ewart,  Q.C.,  of  Winnipeg,  the  solicitor  of  the  petitioners. 

Respectfully  submitted. 

CHAIU.ES   HIBBEUT   TUPPER. 

Minister  oj"  Justice. 
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MANITOBA,  58-59  VICTORIA,  1895. 

3rd  Session — 8th  Legislature. 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General   in  Council  on  the  6th  November,  1S95. 

Department  of  Justice,  Ottawa,  23rd  October,  1895. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed  by 
the  legislature  of  the  province  of  Manitoba  in  the  fifty-eighth  and  fifty-ninth  years  of  Her 
Majesty's  reign  (1895),  chapters  1  to  3,  5,  7  to  54  inclusive,  received  by  the  Secretary 
of  State  for  Canada  on  the  6th  of  April  and  8th  July,  1895,  and  he  is  of  opinion  that 
they  are  unobjectionable  and  may  be  left  to  their  operation. 

The  remaining  Acts,  chapters  4  and  6,  are  the  subject  of  a  separate  report. 

The  undersigned  recommends  that,  if  this  report  be  approved,  a  copy  of  the  same, 
with  a  copy  of  the  schedule  of  the  titles  of  the  Acts  be  sent  to  the  Lieutenant-Governor 
of  the  province  for  the  information  of  his  government. 

Eespectfully  submitted, 

CHARLES   HIBBERT  TUPPER, 

Minister  of  Justice. 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  8th  Xovember,  1895. 

Depart.ment  of  Justice,  Ottawa,  24th  October,  1895. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  call  the  attention  of  your  Excellency  to  an  Act 
passed  at  the  last  session  of  the  legislature  of  the  province  of  Manitoba,  being  chapter 
4  of  58  and  59  Victoria  (1895)  intituled. 

Chap.  4.  "  An  Act  respecting  corporations  incorporated  out  of  Manitoba,"  which 
was  assented  to  on  the  28th  day  of  Starch  1895,  and  received  by  the  Secretary  of  State 
for  Canada  on  the  6th  day  of  April,  1895. 

Section  2  provides  as  follows  : — 

"Any  company,  institution  or  corporation  duly  incorporated  under  the  laws  of 
Great  Britain  and  Ireland  or  of  the  Dominion  of  Canada  or  of  the  late  province  of 
Canada,  or  of  any  of  the  provinces  of  Canada,  or  of  any  state  of  the  United  States  of 
America,  or  of  any  other  foreign  state  or  country  duly  authorized  to  carry  out  or  effect 
any  of  the  purposes  or  objects  to  which  the  legislative  authority  of  the  legislature  of 
Manitoba  extends,  may  obtain  a  license  from  the  Lieutenant-Governor  in  Council 
authorizing  it  to  carry  on  its  business  within  the  province  of  Manitoba,  on  compliance 
with  the  provisions  of  this  Act,  and  said  company,  institution  or  corporation,  shall 
thereupon  have  the  same  powers  and  privileges  in  Manitoba  as  if  the  same  were  incor- 
porated under  the  provisions  of  a  statute  of  the  province  of  Manitoba  :  provided,  how- 
ever, that  the  Lieutenant-Governor  in  Council  may  restrict  such  license  in  any  manner 
that  may  seem  desirable." 

Section  9  provides  that :  "  No  company,  institution  or  corporation,  not  incorporated 
under  the  two  provisions  of  the  statutes  of  this  province  and  not  having  obtained  a 
license  under  this  Act,  except  those  mentioned  in  subsection  2  of  section  2  of  this  Act, 
shall  be  capable  of  taking,  holding  or  acquiring  any  real  estate  witliin  this  province,  or 
of  exercising  the  powers  mentioned  in  section  eleven  of  this  Act." 
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The  following  powers  are  mentioned  in  section  11,  namely  :  power  to  take  and  hold 
mortgages  of  real  estate  and  railway,  municipal  or  other  bonds,  power  to  lend  money  on 
security  of  such  mortgages  or  bonds  whether  charged  on  the  real  estate  within  the  pro- 
vince or  not,  power  to  transfer  such  mortgages,  and  generally  the  powers  and  privileges 
with  regard  to  lending  moneys  and  transacting  business  within  the  province,  which 
private  individuals  might  have  and  enjoy  so  far  as  the  same  be  within  the  competence 
of    the  legislature  of  Manitoba  to  grant. 

These  sections,  therefore,  enable  any  company  incorporated  by  the  parliament  of 
the  United  Kingdom  or  of  Canada  to  obtain  from  the  Lieutenant-Governor  in  Council 
of  the  province  of  Manitoba,  a  license,  authorizing  it  to  carry  on  business  within  the  pro- 
vince, and  declare  such  company  incapable  of  holding  real  estate  within  the  province  or 
exercising  any  of  its  corporate  powers  which  might  have  been  conferred  by  the  legisla- 
ture of  the  province,  unless  so  licensed.  There  are,  of  course,  many  powers  which  might 
be  conferred  upon  a  corporation  by  the  parliament  of  the  United  Kingdom  or  by  the 
parliament  of  Canada  which  could  also  be  conferred  by  the  legislature  of  the  province, 
and  if  the  Act  is  to  have  effect  according  to  its  terms  it  would  seem  to  follow  that  none 
of  these  powers  could  be  validly  exercised  within  the  province,  without  the  consent  of 
the  Lieutenant-Governor  in  Council. 

The  exercise  of  powers  conferred  by  the  parliament  of  the  United  Kingdom  cannot 
certainly  be  limited  by  any  such  condition,  and  in  the  opinion  of  the  undersigned,  it  is 
also  incompetent  for  the  province  to  limit  or  forbid  the  exercise  of  powers  which  have 
been  or  may  be  lawfully  conferred  by  the  parliament  of  Canada  under  the  authority  of 
section  91  of  "The  British  North  America  Act." 

For  these  reasons  and  the  further  reasons  stated  in  the  report  of  the  late  Minister 
of  Justice  to  his  Excellency  the  Governor  General  in  Council,  dated  16th  July,  1887, 
upon  a  statute  of  the  province  of  Quebec,  49-50  Victoria,  chapter  39,  intituled  "  An 
Act  to  authorize  certain  corporations  and  individuals  to  loan  and  invest  money  in  this 
province  "  and  in  a  leport  of  the  late  minister  to  your  Excellency's  predecessor  in 
Council,  dated  31st  March  1891,  recommending  the  disallowance  of  an  Act  passed  by 
the  legislature  of  the  province  of  ^lanitoba,  53  Victoria,  chapter  23,  intituled  "  An 
Act  to  authorize  companies,  institutions  or  corporations  incorporated  out  of  this  pro- 
vince to  transact  business  herein,"  it  appears  to  the  undersigned  that  the  statute  in 
question  is  ultra  vires,  so  far  as  it  relates  to  companies  incorporated  by  the  Parliament 
of  the  United  Kingdom  or  of  Canada,  also  that  if  it  could  have  any  operation  as  to 
companies  incorporated  by  the  Par'iament  of  Canada,  it  might  prove  prejudicial  to  the 
general  interests  of  Canada,  ha\ing  regard  to  the  disposal  of  land  in  Manitoba,  owned 
by  the  Crown  in  the  right  of  Canada,  and  otherwise. 

The  undersigned  would,  therefore,  recommend  that  a  communication  be  addressed 
to  the  Lieutentnt  Governor  of  the  province  with  <a  copy  of  this  report  (if  approved) 
requesting  his  honour  to  state  the  reasons,  if  any,  upon  which  he  is  advised  that  the 
Act  should  not  be  disallowed. 


Respectfully  sul)niitted. 


CHARLES  nilU'.ERT  TUPPER, 

Minister  of  Justice. 


R^'port  of  tlie   Hdh.  tlu'   Mmtxtir  <,/  Ju^/icf,  approved   by   His   Excellency   the  Governor 

(leiieral  i it  Cmz/iril  on,  tJic  ^!th  SoveDiher,  JSOo. 

Dki'akimknt  of  Jcstici:,  Ottawa,  23rd  October,  1895. 
To  his  Excellency  the  (!or,ri>i,r  drifrnl    in  Council  : 

The  undersigned  has  the  lioiK.ur  to  sul)init  his  report  upoji  an  Act  passed  at  the 
last  session  of    the  Ifgishiturc  of   the  [iroviiuM' of   Manilohji,  -"j^  and  59  Victoria  (1895). 

Chapter  G,  intituled  :  "  An  A''t  i(\s])erting  the  constitution  and  practice  of  the 
Court  of  Queen's  Rench,"  which  was  assented  to  on  the  29th  March,  1895,  and  received 
by  the  Secretary  of  State  for  Canada  on  tiie  (itii  April,  1895. 
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By  section  85  it  is  enacted  that  the  judges  of  the  several  county  courts  other  than 
the  judges  of  the  county  court  for  the  eastern  judicial  district,  or  any  portion  thereof, 
shall  be  judges  of  the  Court  of  Queen's  Bench  for  Manitoba,  for  the  purposes  of  their 
jurisdiction  in  connection  with  the  Court  of  Queen's  Bench,  and  that  in  the  exercise  of 
such  jurisdiction  they  may  be  styled  local  judges  of  the  court,  and  by  rule  31  of  the 
rules  of  court  appended  to  the  statute,  it  is  provided  that  the  county  court  judge  of 
every  judicial  district,  other  than  the  eastern  judicial  district,  or  parts  thereof,  shall  in 
all  actions  brought  in  his  judicial  district  be  a  local  judge  of  the  court. 

This  legislation,  in  the  opinion  of  the  undersigned,  so  far  as  it  intends  to  constitute 
and  appoint  judges  of  the  county  court,  as  local  judges  of  the  Court  of  Queen's  Bench,  is 
idtra  vires.  It  appears  to  the  undersigned,  however,  that  these  provisions  may  be 
construed  as  constituting  the  office  and  jurisdiction  of  local  judge,  and  declaring  judges 
of  the  county  court  eligible  for  appointment,  in  which  view,  if  commissions  were  issued 
by  your  Excellency  appointing  the  county  court  judges  as  local  judges  of  the  high  court 
within  their  respective  judicial  districts,  no  doubt  could  exist  as  to  the  validity  of  such 
appointments.  The  undersigned,  therefore,  recommends  that  the  Act  be  left  to  its 
operation,  and  that  a  copy  of  this  report,  if  approved,  be  transmitted  to  the  Lieutenant- 
Governor  of  the  province  for  the  information  of  his  government. 

Respectfully  submitted, 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 


Copy  of  a  report  of  a  Committee  of  the  Executive  Council  re  Chapter  ^,  approved  hy  His 
Honour  the  Lieutenant-Governor  on  7th  February,  1896: 

On  the  recommendation  of  the  honourable  the  Attorney-General,  the  committee 
advise  that  report  of  the  honourable  the  Attorney-General  annexed,  hereto,  be 
approved. 

Certified, 

C.  GRAYBURN, 

Clerk,  Executive  Council. 

Report  of  the  Hon.  the  Attorney  General  of  Manitoba. 

Winnipeg,  Man.,  7th  February,  1896. 

The  undersigned  has  the  honour  to  report  that  he  had  under  consideration  the 
Order  in  Council  of  the  8th  of  November  submitted  by  his  honour  the  Lieutenant- 
Governor  for  the  consideration  of  his  government  and  relating  to  a  statute  of  the  pro- 
vince of  Manitoba  passed  in  the  fifty -eighth  year  of  Her  Majesty's  reign,  1895,  intituled 
"  An  Act  respecting  Corporations  incorporated  out  of  Manitoba,"  assented  to  on  the 
28th  day  of  March,  A.D.  1895,  and  received  by  the  Secretary  of  State  for  Canada,  on 
the  6th  day  of  April,  A.D.  1895. 

As  stated  in  the  said  Order  in  Council  the  said  Act  contained  among  others  the 
following  provisions  : — 

Section  2.  "Any  company,  institution  or  corporation  duly  incorporated  under  the 
laws  of  Great  Britain  or  Ireland  or  of  the  Dominion  of  Canada,  or  of  the  late  province 
of  Canada,  or  of  any  state  of  the  United  States  of  America,  or  of  any  other  foreign 
state  or  country  duly  authorized  to  carry  out  or  effect  any  of  the  purposes  or  objects 
to  which  the  legislative  authority  of  the  legislature  of  Manitoba  extends,  may  obtain  a 
license  from  the  Lieutenant-Governor  in  Council,  authorizing  it  to  carry  on  its  business 
within  the  province  of  Manitoba,  on  compliance  with  the  provisions  of  this  Act,  and 
said  company,  institution  or  corporation,  shall  thereupon  have  the  same  powers  and 
privileges  in  Manitoba  as  if  the  same  were  incorporated  under  the  provisions  of  a  statute 
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of  the  province  of  Manitoba;    Provided  however,    that  the  Lieutenant-Governor  in 
Council  may  restrict  such  license  in  any  manner  that  may  seem  desirable." 

Section  9.  "  No  company,  institution  or  corporation,  not  incorporated  under  the 
provisions  of  the  statutes  of  this  province  and  not  having  obtained  a  license  under  this 
Act,  except  those  mentioned  in  subsection  2,  of  section  2  of  this  Act,  shall  be  capable 
of  taking,  holding,  or  acquiring  any  real  estate  within  this  province,  or  of  exercising  the 
powers  mentioned  in  section  11  of  this  Act." 

Section  11.  "  Such  company,  institution  or  corporation  so  licensed,  may  take  and 
hold  any  mortgages  or  real  estate  and  any  railway,  municipal  or  other  bonds  of  any 
kind  whatsoever,  and  on  the  security  thereof  may  lend  its  money,  whether  the  bonds 
form  a  charge  on  real  estate  within  the  province  or  not,  and  may  hold  such  mortgage 
in  its  corporate  name,  and  may  sell  and  transfer  the  same  at  its  pleasure,  and  in  all 
respects  shall  have  and  enjoy  the  same  powers  and  privileges  with  regard  to  lending  its 
moneys  and  transacting  its  business  within  the  said  province  as  a  private  individual 
might  have  and  enjoy,  so  far  as  may  be  within  its  corporate  powers  and  within  the 
competence  of  the  legislature  of  Manitoba  to  grant :  " 

Provided  however,  that  save  as  provided  in  section  10,  of  this  Act,  "  such  com- 
pany, institution  or  corporation  shall  sell  or  dispose  of  any  real  estate  to  which  it  may 
acquire  a  title  in  fee  simple,  by  foreclosure,  by  the  release  of  the  equity  of  the  redemp- 
tion therein,  or  in  any  other  way  whatsoever,  within  twelve  years  from  the  date  of 
acquiring  title  as  aforesaid  ;  "  and  "  Provided  also,  that  if  any  such  company,  institution 
or  corporation  shall  hold  the  personal  covenant  of  any  mortgagor  for  the  mortgage,  debt 
and  interest,  or  shall  have  recovered  judgment  therefor,  or  a  personal  order  for  payment 
of  the  amount,  the  said  company,  institution  or  corporation  may,  upon  discharging  the 
mortgagor  or  his  executors  administrators  and  assignee,  from  such  covenant,  debt  or 
order,  hold  the  said  real  estate  for  a  further  term  of  five  years  ;  but  such  discharge  shall 
be  given  prior  to  the  expiration  of  the  term  of  twelve  years  above  mentioned,  and 
evidence  thereof  shall  be  filed  with  the  provincial  secretary."  46  and  47  V.,  c.  33,  s. 
5  part ;  49  V.,  c.  42,  s.  5  ;  52  V.,  c.  35,  s.  30. 

The  order  in  council  declares  the  Act  in  question,  in  the  opinion  of  the  honourable 
the  Minister  of  Justice  to  lie  ultra  vires  of  the  legislature  of  Manitoba,  and  it  is  desired 
that  if  any  reasons  exist  why  same  should  not  be  disallowed,  such  reasons  should  be  made 
known. 

The  Act  was  passed  at  the  last  session  of  the  legislature  of  Manitoba,  largely  for  the 
purpose  of  consolidating  the  law  upon  the  subject  of  foreign  corporations.  It  was  not 
intended  by  the  legislature  to  incorporate  any  iinportant  new  principle  into  the  statute 
law  upon  the  subject,  nor  in  the  opinion  of  the  undersigned  has  any  such  principle  been 
so  incorporated.  The  principle  of  the  above  section  9,  which  is  the  portion  of  the  Act 
particularly  coniphiined  of,  lias  been  clearly  laid  down  in  the  statute  law  of  Manitoba 
since  the  year  1886,  It  is  in  effect  a  re-enactment  of  section  13,  of  chapter  24,  of  the 
revised  statutes  of  ^Manitoba  which  in  turn  was  taken  from  section  4,  of  chapter  11  of 
the  statutes  of  1886.  Altliougli  the  wording  of  section  9  of  the  Act  in  question  is 
slightly  diflerent  from  the  wording  of  the  former  sections,  the  principle  is  not  altered, 
and  the  extension  of  tlie  operation  of  the  principle  would  appear,  from  a  careful  exami- 
nation, to  be  very  limited  in  practical  effect. 

The  section  (juotcd  from  the  Uevised  Statutes,  chapter  24,  section  13,  forbids  the 
holding  or  acquiring  of  any  real  estate  in  the  })rovince  by  a  foreign  corporation  except 
under  license  from  the  i)ro\in(ial  authority.  This  prohibition  would  prevent  the  effec- 
tive exercise  of  most,  if  not  all.  of  the  jiowers  mentioned  in  section  1 1  of  the  present  Act. 

The  section  conqjlaincd  of,  t  hercfore,  as  a  matter  of  fact,  introduces  no  new 
principle  into  the  statute  law  of  the  province,  and  if  it  extends  the  operation  of  a 
pi'inciple  already  recoj;ni/,e(l,  the  extension  is  extremely  limited  in  effect.  It  is  sub- 
mitted that  the  fact  of  the  section  in  (juestion  b(nng  merely  a  re-enactment  of  a  statu- 
tory provision,  which  had  been  enaeted  and  permitted  to  stanfl  for  years,  and  which  has 
never  l)een  attacker!  in  the  courts  of  tins  province,  is  itself  a  sulhcient  reason  why  the 
Act  in  question  should  not  be  disallowed,  excej)t  special  reasons  can  be  assigned  there- 
for, or  except  legal  authority  for  declaring  tlie  clause   to   be  unconstitutional  has  arisen 
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in  the  meantime.  No  special  reasons  are  assigned,  and  it  is  not  thought  that  any  legal 
authority  has  arisen  indicating  the  Act  to  be  unconstitutional. 

It  is  also  submitted  as  a  conclusive  reason  why  the  Act  should  not  be  disallowed, 
that  such  disallowance  will  not  operate  to  remove  the  provision  complained  of  from  the 
statute  law  of  the  province,  because  it  will  revive  chapter  24  of  the  Revised  Statutes  of 
Manitoba,  which  contains,  as  above  stated,  an  almost  exactly  similar  provision. 

If  there  is  any  difference  in  effect  in  the  two  sections,  the  difference  is  very  slight, 
and  it  may  be  affirmed  with  certainty  that  the  principle  of  the  two  sections  is  precisely 
the  same. 

Upon  the  general  principle  of  the  section  in  question,  it  is  submitted  with  all 
deference,  in  opposition  to  the  view  of  the  honourable  the  Minister  of  Justice,  that  the 
said  section  is  not  ultra  vires  of  the  legislature.  The  powers  conferred  by  the  Imperial 
parliament  and  the  Dominion  parliament  upon  such  companies  as  may  be  affected  by 
the  Act,  are  not  conferred  in  derogation  of  the  power  of  the  legislature  of  the  province 
to  legislate  upon  the  subjects  of  property  and  civil  rights.  While  the  Acts  or  charters 
of  incorporation  may  be  perfectly  valid  and  are  so  recognized,  it  is  submitted  that  it  is 
perfectly  competent  for  the  legislature  to  make  provision  as  to  the  conditions,  under 
which  such  companies  shall  transact  business  affecting  property  and  civil  rights  in  the 
province. 

The  cases  of  the  Citizens'  Insurance  Company  of  Canada,  and  the  Queen's  Insur- 
ance Company,  of  Canada,  vs.  Parsons,  7  Appeal  Cases,  96,  and  the  Colonial  Building 
and  Investment  Association  vs.  the  Attorney  General  of  Quebec,  9  Appeal  Cases,  157, 
clearly  lay  down  the  principle  above  affirmed,  and  following  these  cases  it  is  submitted 
that  the  enactment  here  complained  of  would  be  held  to  be  intra  vires,  if  submitted  to 
the  courts.  If  the  Act,  therefore,  be  intra  vires,  and  of  a  purely  local  nature,  seeking 
only  to  make  regulations  affecting  the  transaction  of  business  within  the  province  which 
are  in  no  way  prohibitive,  vexatious  or  difficult  to  comply  with,  it  is  submitted  that 
there  is  no  valid  reason  why  the  Act  should  be  disallowed. 

All  of  which  is  respectfully  submitted, 

CLIFFORD  SIFTON, 

Attorney  General. 

Beport  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  2oth  March,  1896. 

Depaktment  of  Justice,  Ottawa,  12th  March,  1896. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  refer  to  the  report  of  his  predecessor,  dated  the 
24th  of  October  last,  which  was  approved  by  3^our  Excellency  in  Council  on  the  8th  of 
November  last,  touching  a  statute  of  the  province  of  Manitoba,  passed  in  the  fifty-eighth 
year  of  Her  Majesty's  reign  (189.">)  intituled  "  An  Act  respecting  Corporations  incor 
porated  out  of  Manitoba,"  and  to  the  observations  thereon  of  the  honourable  the  Attor 
ney  General  for  the  province  of  Manitoba  as  set  forth  in  a  copy  of  a  report  of  a  commit- 
tee of  the  Executive  Council  of  that  province,  approved  by  his  honour  the  Lieutenant- 
Governor  on  the  7th  February  last,  which  report  has  been  referred  to  the  undersigned 
by  your  Excellency  in  Council. 

The  undersigned  is  unable  to  concur  in  the  sufficiency  of  the  reasons  urged  by  the 
Attorney  General  in  support  of  the  enactment  in  question.  It  is  doubtless  true  that  the  Act 
is  intended  to  consolidate  the  Foreign  Cor-porations  Act  of  Manitoba,  as  amended  by  the 
provincial  statutes,  55  Victoria,  chapter  4,  and  56  Vicloria,  chapter  5,  but  it  is  also  in- 
tended to  enlarge  the  s  ope  of  previous  legislation  in  a  manner  which  the  undersigned  con- 
ceives to  be  ultravires  of  thelegislature,  and  pt-ejudicial  to  the  general  interests  of  Canada. 
The  previous  statutes  appear  to  have  been  left  to  their  operation  without  remark,  and  it  is 
not  necessary  at  present,  nor  would  it  be  useful  to  ctmsider  whether  those  statutes  are  up- 
held by  the  dictum  of  the  judicial  committee  of  the  Privy  Council  inthe  caseof  TheCitizens' 
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Insurance  Company  of  Canada  v«.  Parsons,  L.  R.  7,  Appeal  Cases  96,  as  re-stated  and 
affirmed  in  the  case  of  the  Colonial  Building  and  Investment  Association  vs.  The  At- 
torney General  of  Quebec,  L.  R.  9  Appeal  Cases,  157.  If  that  question  were  npw  pre- 
sented, it  would  be  necessary  to  inquire  how  far,  in  view  of  the  later  decisions  of  the 
Judicial  Committee  in  the  cases  of  Tenant  vs.  The  Union  Bank  of  Canada,  and  the  At- 
torney General  of  Ontario  vs.  The  Attorney  General  of  Canada,  Appeal  Cases,  1894,  31 
and  189,  effect  would  be  given  to  the  dictum  as  affecting  Dominion  corporations  in  the 
exercise  of  powers  conferred  upon  them  by  parliament  and  strictly  relating  to  the  sub- 
jects of  legislation  enumerated  in  section  91  of  "  The  British  North  America  Act." 

The  principal  ground  upon  which  the  statute  is  stated  to  be  ultra  vires  in  the  report, 
which  was  approved  by  your  Excellency  on  the  8th  November  last,  is  the  incompet- 
ency of  a  provincial  legislature  to  prohibit  the  exercise  of  powers  conferred  either  by 
the  parliament  of  the  United  Kingdom,  or  within  the  scope  of  subjects  enumerated  in 
section  91  of  "The  British  North  America  Act,"  by  the  Parliament  of  Canada. 

The  undersigned  cannot  agree  in  the  statement  that  such  legislation  can  be  sup- 
ported upon  the  principle  (which  he  does  not  concede  to  have  been  established  by  the 
judicial  committee)  that  authority  to  hold  land  conferred  upon  a  corporation  by  the 
Dominion  parliament,  would  be  limited  in  each  province  by  the  laws  respecting  mort- 
main prevailing  there. 

The  undersigned  apprehends  that  it  has  been  held  by  the  two  last  mentioned 
decisions  of  the  committee  that  the  legislative  powers  of  the  parliament  of  Canada, 
depending  upon  section  91  may  be  fully  exercised,  although  with  the  effect  of  modifying 
civil  rights  in  the  province ;  also  that  the  Dominion  Parliament,  in  legislating  with 
regard  to  a  subject  enumerated  in  section  91,  has  power  to  enact  ancillary  provisions, 
relating  to  the  enumerated  subjects,  and  affecting  rights,  which  but  for  the  enactment  of 
such  provisions  by  parliament  would  have  been  within  the  legitimate  range  of  provin- 
cial legislation.  It  is  evident  that  the  authority  thus  possessed  by  parliament  would  be 
illusory  and  not  capable  of  effective  use,  if  the  operation  of  a  Dominion  statute,  enacted 
in  pursuance  of  such  authority,  may  be  limited  by  a  provincial  legislature  in  the  manner 
in  which  it  is  now  sought  to  limit  the  exercise  of  rights  competently  conferred  by  par- 
liament. These  considerations,  in  the  opinion  of  the  undersigned,  constitute  special 
reasons  for  the  disallowance  of  the  statute,  notwithstanding  the  fact  that  it  contains 
other  provisions  which  derived  effect  from  previous  legislation,  which  has  been  repealed 
by  the  Act  in  question.  No  attempt  has  lieen  made  to  justify  the  Act  as  a  measure  of 
taxation.  To  the  undersigned  it  appears  that  its  object  is  rather  to  control  the  business 
of  corporations  not  incoi-porated  by  the  legislature  of  the  province,  than  for  the  purpose  of 
revenue,  because,  among  other  reasons,  the  Lieutenant-Governor  is  given  power  to  restrict 
the  license  in  any  manner  tliat  may  seem  desirable,  and  tlie  extent  of  land  which  any 
company  licensed  may  hold  in  perpetuity  in  any  city,  town  or  village,  is  also  limited  by 
the  statute  to  one  acre,  notwithstanding  that  the  company's  charter  may  empower  it  to 
hold  more  land.  Tlie  undersigned  fails  to  recognize  any  reason  arising  out  of  this  view 
of  the  case,  which  should  inlluence  the  conclusion  to  which  he  has  arrived,  upon  the 
grounds  already  adverted  to,  that  the  general  interest  requires  the  disallowance  of  the 
Act. 

The  undersigned,  therefore,  and  for  tlie  additional  reasons  stated,  and  referred  to 
in  the  approved  report  of  the  Sth  November  last,  recommends  that  the  Act  be  disal- 
lowed. 

The  undersigned  further  i-econinicnds  that  a  copy  of  this  report,  if  approved,  be 
transmitted  to  the  T.ieutenant-(iovcrnor  of  the  province  for  the  information  of  his  gov- 
ernment. 


Respectfully  submitted. 


A.  R.  DICKEY, 

Minister  of  Justice 


Ord/r  in  Council  disa/loirinf/  the  Art  <tlior>-  lU'  utioned,  jynhlisJicd  in  the  Canada    Gazette 
on  the  nth  "/April,  ISUi;^   y„l_  XXIX.,  Xo.  J,l,  page  1879. 
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BRITISH  COLUMBIA,  35th  VICTORIA,  1872. 

1st  Session^  1st  Parliament. 

Report   of  the   Honourable    the    Minister  of  Justice,    approved   by  His  Excellency  the 
Governor  General  on  the  30th  September,  1872. 

Department  of  Justice,  Ottawa,  18th  September,  1872. 

Upon  a  despatch,  numbered  60,  and  dated  the  11th  May  last,  from  the  Lieutenant- 
Governor  of  British  Columbia,  transmitting  certain  bills  passed  by  the  legislative 
assembly  of  that  province  during  its  then  recent  session,  which  had  been  reserved  for 
the  signification  of  the  pleasure  of  the  Governor  General,  and  transmitting  also  a  copy 
of  the  report  of  the  Attorney  Genei-al,  the  undersigned  has  the  honour  to  report  as  fol- 
lows : — 

"  An  Act  to  amend  the  Qualification  and  Registration  of  Voters  Act,  1871." 

The  report  of  Mr.  Attorney  General  JMcCreight  recommended  the  reservation  of 
the  Act,  upon  the  ground  that  the  13th  clause  precluded  the  exercise  of  the  electoral 
franchise,  in  respect  to  ihe  legislative  assembly,  by  Chinese  and  Indians,  and  he  was 
of  opinion  that  the  same  was  in  contravention  of  the  instructions  furnished  to  gov- 
ernors of  colonies,  arid  alsO  of  the  British  North  America  Act,  1867,  section  91,  sub- 
section 24. 

Upon  the  first  point  the  undersigned  is  of  opinion  that  the  Imperial  instructions 
issued  to  governors  of  colonies,  and  which  accompanied  their  commissions  direct  from 
the  Queen,  are  not  applicable  to  the  cases  of  Lieutenant-Governors  of  provinces  of 
Canada,  who  receive  their  commissions  from  the  Governor  General  under  the  great  seal 
of  Can  I  da,  and  to  whom  instructions  are  to  be  communicated  by  the  terms  of  those 
commissions,  from  the  Governor  General  of  Canada  in  Council,  or  through  any  member 
of  the  council. 

Every  deference  would,  of  course,  be  paid  to  the  terms  of  instructions  which  had 
been  given  by  the  Imperial  government  to  governors  of  colonies,  and  the  view  enter- 
tained by  Mr.  Attorney  General  McCreight,  of  reserving  the  bill  under  these  circum- 
stances, has  been  exercised  with  much  discretion. 

It  may,  however,  be  observed,  that  there  is  no  instruction  of  such  a  nature  in  the 
commission  or  royal  instructions  to  the  Governor  General,  since  the  year  18G7. 

Upon  the  second  point,  as  to  the  jurisdiction  of  the  legislature  of  British  Columbia, 
as  it  has  been  exercised  in  this  instance,  the  undersigned  has  the  honour  to  state  that  he 
is  of  opinion  that  the  British  North  America  Act,  1867,  sec.  91,  subsection  24,  which 
places  within  the  exclusive  legislative  authority  of  the  parliament  of  Canada,  Indians 
and  lands  reserved  for  Indians,"  has  reference  to  legislation  connected  wdth  Indians 
generally,  and  to  lands  reserved  for  them. 

The  order  of  the  Queen  in  Council,  under  which  British  Columbia  was  admitted 
to  the  union,  is  section  13,  as  follows  : — 
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"  The  charge  of  the  Indians,  and  the  trusteeship  and  arrangement  of  the  lands 
reserved  for  their  use  and  benefit,  shall  be  assumed  by  the  Dominion  Government,  and 
a  policy  as  liberal  as  that  hitherto  pursued  by  the  British  Columbian  Governpient,  shall 
be  continued  by  the  Dominion  government  after  the  union." 

But  by  section  10  of  that  Order  in  Council,  the  provisions  of  the  British  North 
America  Act,  1867,  "shall,  except,  &c.,  be  applicable  to  British  Columbia,  in  the  same 
way,  and  to  the  like  extent,  as  they  apply  to  the  other  provinces  of  the  Dominion,  and 
as  if  the  colony  of  British  Columbia  had  been  one  of  the  provinces  originally  united  by 
the  said  Act,"  and  by  section  1 4,  '  the  constitution  of  the  executive  authority,  and  of 
the  legislature  of  British  Columbia,  shall,  subject  to  the  provisions  of  the  British 
North  America  Act,  1867,  continue  as  existing  at  the  time  of  the  union,  until  altered 
under  the  authority  of  the  said,"  &c. 

Now  it  is  by  the  "British  North  Act,  1867,"  section  92,  enacted  that  in  each  pro- 
vince the  legislature  may  exclusively  make  laws  in  relation  to,  amongst  other  classes, 
the  following,  viz.  : — "  The  amendment,  from  time  to  time,  notwithstanding  anything  in 
this  Act,  of  the  constitution  of  the  province,  except  as  regards  the  office  of  lieutenant- 
governor." 

This,  it  is  apprehended,  confers  on  each  province  the  right  of  legislating  as  to  its 
franchise. 

It  may  be  mentioned  that  this  right  has  been  exercised  by  the  province  of  Ontario 
in  respect  to  the  right  of  Indians  to  vote  in  the  district  of  Algoma  at  elections  of  mem- 
bers of  the  legislative  assembly  of  that  province,  by  33  Victoria,  chapter  25,  section 
34,  which  excepts  from  the  rights  of  franchise  "  Indians  belonging  to  tribes  and  Indians 
in  receipt  of  government  aid  or  bounty." 

Under  these  circumstances,  the  undersigned  is  of  opinion  that  the  legislature  of 
British  Columbia  have  authority  to  legislate  in  their  own  discretion  as  to  parties  by 
whom  the  right  of  franchise  in   respect  of   the  legislative  assembly  may  be  exercised. 

The  undersigned  has,  therefore,  the  honour  to  report  that,  in  his  opinion,  this  Act 
may  receive  the  assent  of  the  Governor  General. 

The  undersigned  recommends,  however,  that  the  attention  of  the  Lieutenant- 
Governor  of  British  Columbia  be  called  to  the  10th  section  of  the  Act,  which  provides 
a  substituted  section  for  section  3  of  the  Act  which  it  proposes  to  amend. 

By  this  section  it  is  provided  who  shall  have  the  right  to  vote  at  elections  of  mem- 
bers of  the  legislative  assembly,  and  amongst  other  requisites  is  one  that  the  voter 
shall  be  entitled  to  the  privilege  of  a  natural  born  British  subject,  &c'.  But  it  is  pro- 
vided "  that  no  natural-born  British  subject  who  has  removed  his  allegiance,  or  sworn 
allegiance  to  any  foreign  state,  or  become  the  citizen  of  any  foreign  state,  shall  be 
entitled  to  be  registered  under  the  provisions  of  this  Act,  until  he  shall  have  taken  the 
oath  of  allegiance  to  Her  Majesty,  before  some  judge  of  the  supreme  or  county  court, 
magistrate  or  justice  of  the  peace  in  this  province  which  oath  such  judge,  magistrate  or 
justice  of  the  peace  is  hereby  authorized  to  administer,"  S:c. 

Upon  the  principle  before  suggested,  that  it  is  within  the  legislative  authority  of 
the  province  to  regulate  by  whom  the  franchise  shall  be  exercised,  it  is  within  their 
authority  to  provide,  if  they  so  desire,  that  aliens  shall  not  have  the  right  to  vote ; 
but  if  this  proviso  be  intended  to  have  the  effect  of  naturalizing,  as  a  British  subject, 
any  person  who  lias  nnnove  I  his  allegiance,  or  sworn  allegiance  to,  or  become  the 
citizen  of  any  foreign  state,  S:c.,  it  is  reconnnended  that  the  legislature  of  British 
Columbia  be  invited  to  rejx'al  the  proviso,  as  the  subject  of  the  naturalization  of  aliens 
is  one  which  by  th"  "  British  North  America  Act,  1867,  '  section  91,  subsection  25, 
is  left  exclusively  to  the  Icgislutive  jurisdiction  of  the  Parliament  of  Canada,  and 
Acts  have  been  passed  a  cordingly  31  Victoria,  chapter  66,  and  34  Victoria,  chapter 
22 — and  reference  may  further  be  had  on  this  subject  to  the  Acts  of  the  Imperial  Par- 
liament of  the  33rd  Victoria,  chapters  14  and  102,  as  amended  further  by  an  Act  of 
1872,  in  respect  to  the  nu)des  by  which  British  nationality  may,  under  certain  circum- 
stances, be  resumed. 

H.  BERNARD, 

I  concur  in  this  report.  Depiiti/  Ministtr  of   Justice. 

JOHN  A.  MAC  DONALD. 
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Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council,  on  the  SOth  September,  1872. 

Department  of  Justice,  Ottawa,  25th  September,  1872. 

Upon  a  despatch  (No.  60)  dated  the  11th  of  May  last,  from  the  Lieutenant- 
Governor  of  British  Columbia,  transmitting  certain  bills  passed  by  the  legislative 
assembly  of  that  province  during  its  then  recent  session,  which  had  been  reserved  for 
the  signification  of  the  pleasure  of  the  Governor  General,  and  transmitting,  also  a  copy 
of  the  report  of  the  Attorney  General,  the  undersigned  has  the  honour  to  report  as 
follows  : — 

"An  Act  to  amend  the  Military  and  Naval  Settlers'  Act,  1863." 

The  object  of  this  Act  is  to  enlarge  the  facilities  for  the  acquirement  of  land  in 
British  Columbia  by  military  and  naval  settlers,  having  regard  to  certain  provisions  of 
No.  43  of  the  Revised  Statutes  of  1871,  which  it  is  proposed  to  amend  and  extend  in  its 
operation. 

The  undersigned  is  of  opinion  that  the  operation  of  this  Act  would  be  in  conflict 
with  the  11th  section  of  the  terms  of  union  of  British  Columbia  with  Canada,  and  he 
recommends,  therefore,  that  the  assent  of  the  Governor  General  be  withheld  therefrom. 

H.  BERNARD, 

Deputy  Minister  of  Justice. 
I  concur. 

JOHN  A.  MACDONALD. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  12th  October,  1872. 

Department  op  Justice,  Ottawa,  8th  October,  1872. 

Upon  a  despatch  (No.  60,  dated  the  11th  May),  from  the  Lieutenant-Governor  of 
British  Columbia,  transmitting  certain  bills  passed  by  the  legislative  assembly  of 
that  province  during  its  then  recent  session,  which  had  been  reserved  for  the  significa- 
tion of  the  pleasure  of  the  Governor  General,  and  transmitting,  also,  a  copy  of  the 
report  of  the  Attorney  General,  the  undersigned  has  the  honour  to  report  as  follows  : — 

"  An  Act  to  impose  a  Wild  Land  Tax."  This  Act  imposes  a  tax  of  four  cents  an 
acre  upon  all  lands,  with  certain  exceptions. 

By  subsection  a  of  the  first  clause  of  this  bill,  lands  vested  in,  or  held  in  trust  for 
Her  Majesty,  or  for  the  public  uses  of  the  province,  are  exempt  from  the  tax. 

Although,  under  this  exemption,  the  lands  to  be  conveyed  in  trust  by  the  Govern- 
ment of  British  Columbia  to  that  of  the  Dominion  under  the  11th  section  of  the  terms 
of  union  between  British  Columbia  and  the  Dominion,  will  be  free  from  the  tax,  it  is 
clear  that  whenever  these  lands  are  conveyed  to  any  company  incorporated  for  the  pur- 
pose of  the  construction  of  the  Pacific  Railway,  the  exception  will  cease. 

Now  the  imposition  of  so  heavy  a  tax  as  4  cents  an  acre  upon  this  large  tract  of 
wild  land  will  render  it  practically  valueless. 

The  Government  of  Canada  are  taking  active  steps  to  endeavour  to  induce  capitalists 
to  engage  in  the  great  undertaking  of  constructing  a  railway  to  connect  the  two  oceans. 
The  chief  inducement  to  such  capitalists  is  the  promise  of  a  large  grant  of  land  in  aid  of 
the  enterprise,  and  the  imposition  of  such  a  tax  upon  these  railway  lands  would  greatly 
diminish  the  prospect  of  a  company  Vjeing  formed. 

The  Attorney  General  seems  to  agree  with  the  undersigned  in  this  opinion.  Under 
the  circumstances,  therefore,  the  undersigned  begs  respectfully  to  recommend  that  the 
assent  of  your  Excellency  be  withheld  from  this  bill. 
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He  also  begs  leave  to  suggest  that  the  Lieutenant-Governor  of  British  Columbia  be 
instructed  to  press  upon  his  government,  the  expediency  of  exempting  these  railway- 
lands  in  any  Act  that  may  be  hereafter  passed  imposing  a  land  tax. 

He  would  further  suggest,  to  prevent  the  possibility  of  a  doubt,  that  subsection 
a,  above  referred  to,  should  in  any  new  Act  be  amended,  by  exempting  lands  now  or 
at  any  time  hereafter  vested  in  or  held  in  trust  for  Her  Majesty. 

All  of  which,  ike, 

JOHN  A.  MACDONALD. 


Jieport  of   the    Hon.    the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  on  the  23rd  December,  1872. 

Department  of  Justice,  Ottawa,   18th  December,  1872. 

With  reference  to  an  Act  passed  by  the  legislature  of  the  province  of  British 
Columbia  at  its  first  session,  35th  A^ictoria,  No.   4  : 

"  An  Act  to  define  the  privileges,  immunities,  and  powers  of  the  legislative  assem- 
bly, and  to  give  summary  protection  to  persons  employed  in  the  publication  of  Sessional 
Papers  ;" 

The  undersigned  has  the  honour  to  report  that  the  same  is  objectionable.  TheAct 
in  question  appears  to  be  a  transcript  of  the  Act  of  the  province  of  Ontario,  32nd  Vic, 
cap.  3,  1868. 

Upon  the  last  mentioned  Act,  the  undersigned  had  the  honour  to  report  that  it  was 
objectionable,  and  that  it  appeared  to  him  that  it  was  in  excess  of  the  power  of  the 
provincial  legislature. 

The  report  of  the  undersigned  was  transmitted  to  the  Secretary  of  State  for  the 
Colonies,  and  by  him  referred  to  the  law  officers  of  the  Crown  in  England,  and  the 
Attorney  General  and  Solicitor  General  advised  that,  having  considered  the  Act,  they 
Avere  of  opinion  that  it  was  not  competent  for  the  legislature  of  the  proi'ince  of  Ontario 
to  pass  it,  and  that  it  was  inconsistent  with  the  provisions  of  sections  92  and  96  of  the 
"  British  Noith  America  Act,  1867." 

Under  these  circumstances,  the  Act  of  Ontario  in  question,  was  disallowed  by 
proclamation  of  liis  Excellency  the  Governor  General. 

The  undersigned  has,  tlierefore,  the  honour  to  recommend  that  communication  be 
had  with  the  Lieutenant-Governor  of  British  Columbia  to  the  above  effect,  and  suggest- 
ing whether,  under  the  circumstances,  it  is  not  advisable  that  the  Act  in  question  should 
be  repealed  during  tlit;  second  session  of  the  legislature  of  that  province. 

JOHN  A.  MACDONALD, 

Minister  of  Justice. 

Note. — Reju'ah-xl  h\j  Aet  oj  lir'dixh  Columbia,  1873,  SOlli   Victoria,  cap.   35. 


Rr.povt  of  tlie  Jloiionvdlil''  tin-  M'l nistrr  (if  .Justice,  a]>prov> d  1)1/  Ills  E.i-cellency  the  Governor 
(JKntVid  III  t'omii-il  on  tlie  J^lli  Junimry,  1873. 

DicpAirrMENT  OF  Justice,  Ottawa,  2nd  January,  1873. 

The  undersigned,  to  whom  were  rcfei-red  certified  copies  of  the  Acts  passed  by  the 
legislature  of  British  Columljia,  in  the  35th  year  of  Her  ^Majesty's  reign,  and  assented 
to  l)y  the  Lieutenant-Governor  on  the  1 1th  of  April  last,  has  the  honour  to  report; — 
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That  he  has  examined  carefully  the  said  Acts,  and  with  the  exception  of  those 
undermentioned,  finds  them  unobjectionable  and  such  as  could  properly  be  passed  by  the 
legislature. 

The  Acts  to  which  exception  is  taken  are  as  follows  : — No.  4.  "  An  Act  to  define 
immunities,  privileges  and  powers  of  the  Legislative  Assembly,  &c."  A  separate  report 
has  been  made  on  this  Act. 

No.  12.   "  An  Act  to  make  provision  for  inquiries  respecting  Public  Matters." 

The  second  clause  of  this  Act  is  objectionable,  inasmuch  as  it  declares  any  wilfully 
false  statement  made  by  a  witness  on  oath,  to  be  a  misdemeanour,  punishable  in  the  same 
manner  as  wilful   and   corrupt  perjury.     This  is  legislation  respecting  criminal   law 
which  by  the  Union  Act,  is  vested  in  the  parliament  of  Canada. 

No.  31.  "An  Act  to  amend  the  Land  Ordinance,  1870."  The  fourth  clause  of 
this  Act  is  objectionable  for  the  same  reason  as  above  given  with  respect  to  Act  No.  12. 

No.  35.  "An  Act  respecting  Municipalities."  The  18th  clause  of  this  Act  is  also 
objectionable  for  the  same  reason.  The  attention  of  the  government  of  British  Columbia 
should  be  called  to  the  three  last  mentioned  Acts  with  a  view  to  the  repeal  of  the 
objectionable  clauses  during  the  present  session  of  their  legislature,  and  the  undersigned 
would  take  the  liberty  of  suggesting,  that  by  the  15th  paragraph  of  the  92nd  clause  of 
the  "British  North  America  Act,  1867,"  a  local  legislature  can  enforce  laws,  by  fine, 
penalty  or  imprisonment,  without  declaring  any  breach  of  those  laws  to  be  a  crime. 

No.  26.  "  An  Act  respecting  the  registration  of  births,  deaths  and  marriages  in 
the  province  of  British  Columbia."  The  undersigned,  while  he  recommends  that  this 
Act  should  be  allowed  to  go  into  operation,  desires  to  call  attention  to  the  fact  that  the 
power  of  the  local  legislature  to  pass  the  same  may  be  questioned,  as  being  connected 
with  statistics,  which  by  the  91st  section  of  the  "  British  North  America  Act,  1867  " 
paragraph  6,  is  a  matter  within  the  jurisdiction  of  the  j)arliament  of  Canada. 

No.  36.  "  An  Act  to  make  provision  for  the  registration  in  British  Columbia  of 
certain  Foreign  Companies."  While  also  recommending  that  this  Act  be  allowed  to  go 
into  operation,  the  undersigned  would,  at  the  same  time,  express  his  opinion  that  no 
foreign  company,  having  other  than  provincial  objects,  "  can  legally  be  registered  under 
this  Act."     Si'd  "  British  North  America  Act,  1867,"  section  92,  paragraph  11. 

The  undersigned  has,  therefore,  the  honour  to  recommend  that  all  the  said  Acts  be 
left  to  their  operation,  except  Nos.  4  (already  reported  upon)  12,  31,  35. 

JOHN  A.  MACDONALD, 

Minister  of  Justice. 


Lieutenant-Governor  Trutch  to  the  Hon.  the  S-icretary  of  State  for  Canada. 

Government  House,  British  Columbia,  31st  January,  1873. 

Sir, — With  reference  to  your  despatch,  No.  134,  and  No.  1,  the  contents  of  which 
I  duly  communicated  to  my  ministers,  I  have  the  honour  to  inclose  herewith  for  the 
information  of  his  Excellency  the  Governor  General,  a  minute  of  the  Executive  Council 
of  this  province,  expressing  the  concurrence  of  this  government  with  the  sufoe.stions 
conveyed  in  your  said  despatches,  for  the  repeal  of  Act  No.  4  of  the  last  session  of  the 
legislature  of  British  Columbia,  and  for  certain  amendments  of  Acts  No.  12  No.  31  and 
No.  35  ;  and  I  have  further  to  state  that  the  bills  to  carry  those  suo-o-estions  into  effect 
have  been  laid  before  the  legislative  assembly. 


I  have,  &c.. 


JOSEPH  W.  TRUTCH, 

Lieutenant-Governor. 
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Copy  of  a  Report  of  a  Committee  of  the  Honourable  the  Executive  Council,  approved  by  His 
Honour  tlie  Lieutenant-Governor  in  Council  on  the  27th  January,  1873. 

On  a  memorandum  dated  27th  January,  1873,  from  the  Honourable  the  Attorney- 
General,  reporting  that  it  is  advisable  to  repeal  Act  No.  4  of  last  session,  "  The  Legis- 
lative Assembly  Privileges  Act,  1872,"  the  same  having  been  declared  unconstitutional 
by  the  law  officers  of  the  Crown  in  England,  to  whom  a  similar  Act  passed  in  Ontario, 
in  1868,  was  referred  for  their  opinion. 

Also,  that  Act  No.  12,  "The  Public  Inquiries  Aid  Act,  1872,"  be  amended  by 
striking  out  that  part  of  section  2  constituting  a  false  statement  a  crime,  by  the  use  of 
the  word  "  misdemeanour." 

That  Act  No.  31,  "  The  Land  Ordinance  Amendment  Act,  1872,"  be  amended  in 
section  4  by  striking  out  "  shall  be  guilty  of  a  misdemeanour  and,"  and  that  a  clause  to 
that  effect  be  inserted  in  the  Land  Amendment  Act,  1873. 

That  Act  No.  35,  "The  Municipality  Act,  1872,"  be  amended  in  section  1 8 by 
striking  out  the  words  "  be  guilty  of  a  misdemeanour  and,"  and  that  a  clause  to  that 
effect  be  inserted  in  the  Municipality  Amendment  Act,   1873." 

The  Secretary  of  State  for  the  provinces  has'  suggested  the  said  repeal  and  said 
amendments.  The  Attorney  General  recommends  the  changes.  The  committee  advise 
that  the  repeal  and  amendments  in  the  different  Acts  be  approved. 

J  AS.  JUDSON  YOUNG, 

Clerk  Executive  Council. 
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BRITISH  COLUMBIA,  36th  VICTORIA,  1872-73. 

2nd  Session — 1st  Parliament. 
Lieutenant-Governor  Trutch  to  the  Hon.  the  Secretary  of  State  for  the  Provinces. 

Government  House,  British  Columbia,  5th  March,  1873. 

Sir, — I  have  the  honour  to*  inclose  herewith  a  minute  of  the  Executive  Council 
expressing  the  opinion  that  it  is  advisable,  in  the  interests  of  this  province,  that  the 
"Aliens  Ordinance,  1867,"  of  British  Columbia,  should  be  so  amended  that  aliens  may, 
at  any  time,  upon  making  a  declaration  before  a  justice  of  the  peace,  of  their  intention 
to  become  British  subjects,  be  entitled  to  the  privileges  of  citizenship,  as  far  as  availing 
themselves  of  the  rights  of  pre-emption,  under  the  land  law  of  the  province,  subject  to 
the  fulfilment  subsequently  of  the  requirement  of  the  Act  as  to  their  taking  the  oath  of 
allegiance  in  the  Supreme  Court  of  British  Columbia,  before  a  crown  grant  of 
any  land  pre-empted  by  them  shall  be  issued ;  and  requesting  me  to  urge  the  Dominion 
government  to  take  steps  towards  the  passage  of  such  a  measure  by  the  parliament  of 
Canada. 

I  beg,  therefore,  that  you  will  lay  this  despatch  and  its  inclosure  before  his  Ex- 
cellency the  Governor  General,  and  commend  the  desire  of  this  government  to  his 
Excellency's  favourable  consideration. 

I  have,  etc., 

JOSEPH  W.  TRUTCH, 

Lientenant-G  over  nor. 


Co'py  of  a  report  of  a  Committee  of  the   Honourable  the  Executive  Council,  approved  by 
His  Honour  the  Lieutenant-Governor  in  Council  on  the  28th  February,  1873. 

On  a  memorandum,  dated  17th  February,  from  the  Honourable  the  Chief  Commis- 
sioner of  Land  and  Works,  reporting  that  application  is  constantly  being  made  by  aliens 
now  resident  in  other  countries,  for  infoimation  as  to  the  terms  upon  which  they  can 
pre-empt  land  in  British  Columljia,  and  that  the  present  law  compelling  such  parties  to 
reside  one  year  in  the  province  before  allowing  them  to  pre-empt,  virtually  prohibits 
their  settlement  in  this  province ;  and  recommending  that  his  Honour  the  Lieuten- 
ant-Governor be  requested  to  urge  upon  the  Dominion  government  the  advisability  of 
amending  the  present  Alien  Act  of  British  Columbia,  so  that  aliens  who  may  signify 
their  intention,  before  a  justice  of  the  peace,  to  Vjecome  British  subjects,  may  be  able 
to  pre-empt  land  within  this  province,  immediately  after  their  having  made  such 
declaration. 

The  committee  advise  that  the  recommendation  be  approved. 

JAS.  JUDSON  YOUNG, 

Clerk  Executive  Cottncil. 


Report  oj  tlie  Honourable  the   Minister   of  Justice,  approved  by  His  Excellency  the  Govi- 
Governor  Genercd  in  Council  on  the  7th  June,  1873. 

Department  of  Justice,  3rd  June,  1873. 

The  undersigned,  to  whom  was  referred   the   letter  of  his  Honour  the    Lieutenant- 
Go.'ernor    of   British   Columbia   of    5th   March,   1873,   requesting  that  the  Dominion 
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government  would  take  steps  for  the  passage  of  an  Act  by  its  legislature,  amending 
and  extending  the  "  Aliens  Ordinance  Act,  1867,"  of  that  province,  has  the  honour 
to  report  that  by  the  terms  of  the  British  North  America  Act,  1867,  as  •  applied  to 
British  Columbia,  the  jurisdiction  over  property  and  civil  rights  is  vested  in  the  pro- 
vincial legislatures  exclusively,  who  by  law  can  determine  the  terms  upon  which  aliens 
may  become  entitled  to  pre-empt  land  within  the  province.  The  right  of  legislating 
upon  naturalization  possessed  by  the  Dominion  legislatures,  extends  only  to  conferring 
"political  status." 

JOHN  A.  MACDONALD, 

Minister  of  Justice. 


Lieutenant-Governor  Trutch  to  the  Hon.  the  Secretary  of  State  of  Canada. 

Government  House,   British  Columbia,  27th  February,  1873. 

Sir, — I  have  the  honour  to  transmit  herewith,  for  such  action  as  his  Excellency 
the  Governor  General  may  be  pleased  to  take  in  reference  thereto,  an  authenticated 
copy  of  a  bill,  chapter  43,  intituled  :  "An  Act  to  render  children  born  out  of  lawful 
wedlock,  whose  parents  now  are,  or  may  hereafter,  under  certain  restrictions,  be  married," 
which  was  passed  by  the  legislative  assembly  during  its  recent  session,  but  has  been 
reserved  by  me  for  the  signification  of  his  Excellency  the  Governor  General's  pleasure 
in  regard  thereto. 

I  also  inclose,  for  his  Excellency's  consideration,  a  copy  of  the  report  of  my 
Attorney  General  on  the  bill. 


I  have,  ifec, 


JOSEPH  W.  TRUTCH, 

Lieutenant-Governor. 


Hon.  Attorney  General    Walkem  to  tlie  His  Honour  the  Lieutenant-Goveriior. 

Attorney  General's  Office,  21st  February,  1873. 

Sir, — I  have  the  honour  to  report,  for  the  information  of  your  Excellency,  upon 
an  Act  passed  during,'  the  present  session  of  the  legislature,  intituled :  "An  Act  to 
render  lef,'itimate  children  born  out  of  lawful  wedlock,  whose  parents  now  are,  or  may 
hereafter,  under  certain  restrictions,  be  married." 

This  bill  was  passed  last  session,  and  was  reserved  for  the  consideration  of  his 
Excellency  the  Governor  General. 

His  Excellency  not  having  signified  his  assent  to  the  Act,  it  is  presumed  that  the 
objections  urged  against  its  adoption  by  the  Attorney  General,  in  his  report  to  your 
Excellency,  learing(iate  the  Sth  clay  of  -May,  1S72,  have  prevented  its  being  assented  to. 

The  Act  Vjeing  identical  with  one  passed  last  year,  the  same  objections  apply,  and  I 
would,  therefore,  respectfully  request  your  Excellency  to  withhold  your  assent,  and 
refer  it  for  the  consideration  of  his  Excellency  the  Governor  General. 

I  have,  etc., 

GEORGE  A.  WALKEM, 

Attorney  General. 

Memo. — Xo  report  apppars  to  have  been  made  on  this  d'spatch. 
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Lieutenant-Governor  Trutch  to  the  Hon.  the  Secretary  of  State. 

Government  House,  British  Columbia,  12th  February,  1873. 

Sir, — I  have  the  honour  to  inclose  herewith  copies  of  an  address  to  me  from  the 
legislative  assembly  of  this  province,  and  of  the  explanatory  report  appended  thereto, 
requesting  me  to  recommend  to  the  government  of  the  Dominion  the  passage  of  an  Act 
of  the  parliament  of  Canada,  legalizing  all  sales  of  land  in  this  province  since  the  1st 
June,  1870.  I  also  inclose  a  minute  of  my  Executive  Council  in  reference  to  this 
address  and  report,  and,  in  accordance  with  the  advice  of  my  ministers,  I  beg  to  submit, 
for  the  consideration  of  his  Excellency  the  Governor  General,  the  request  of  the  legis- 
lative council  preferred  in  the  said  address,  the  grounds  for  which  are  set  forth  in  the 
report  annexed  thereto. 

I  have,  &c., 

JOSEPH  W.  TRUTCH, 

Lieutenant-Governor. 


Address   Jrom    the    Legislative     Assembly     to    His     Honour    the    Honourable    Joseph 
William  Trutch,  Lieutenant-Govertior  of  the  Province  of  British  Columbia. 

May  it  please  your  Excellency : — 

We,  Her  Majesty's  dutiful  and  loyal  subjects,  the  legislative  assembly  of  the 
province  of  British  Columbia,  in  parliament  assembled,  beg  leave  to  approach  Your 
Excellency  with  our  respectful  request,  that  your  Excellency  will  be  pleased  to  recom- 
mend the  Dominion  government  to  pass  an  Act  legalizing  all  sales  of  land  in  this  province 
since  the  1st  June,  1870. 

Address  from  the  Legislative  Assembly  to  His  Honour  the  Lieutenant-Governor. 

To  His  Excellency  the  Honourable  Joseph    William    Trutch,  Lieutenant-Governor  of  the 
Province  of  British  Columbia. 

May  it  please  your  Excellency  : 

"VVe,  Her  Majesty's  dutiful  and  loyal  subjects,  the  legislative  assembly  of  the 
province  of  British  Columbia,  in  parliament  assembled,  beg  leave  to  approach  your 
Excellency  with  our  respectful  request  that  your  Excellency  will  be  pleased  to  forward 
the  accompanying  report  to  the  proper  authorities  at  Ottawa,  to  be  considered  in  con- 
nection with  the  address  already  presented  to  your  Excellency,  respecting  the  legalizing 
of  sales  of  land. 

10th  February,  1873. 

Copy  of  a  Report  of  a  Committee  of  tlie  Hono^irable  the  Executive   Council,  approved  hy 
His  Excellency  the  Lieutenant-Governor  in  Council  on  tlie  11th  February,  1873. 

On  a  memorandum  dated  10th  February,  1873,  from  the  honourable  the  president, 
reporting  that  an  address  passed  by  the  legislative  assembly  on  the  28th  January,  1873, 
respecting  the  legalizing  of  sales  of  lan.i  by  the  Dominion  government,  and  requesting 
that  a  certain  report  annexed  thereto  concerning  the  same  be  forwarded  to  the  Domin- 
ion government  ;  and  recommending  that  his  Excellency  the  Lieutenant-Governor  be 
advised  to  forward  the  same  ; 

The  committee  advise  that  the  recommendation  be  approved. 

JAS.  JUD80N  YOUNG, 

Clerk  E.rAcutive  Coimcil. 
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Report  of  Select  Committee  appointed  to  draft  an  explanatory  Address  to  His  Excellency 
the  Lieutenant-Governor,  i7i  respect  to  legcdizing  Sales  of  Land  in  the  Province 
since  1870. 

The  "  Land  Ordinance,  1865,"  of  the  former  colony  of  British  Columbia,  contained 
the  following  clause  : — 

"  20.  Any  person  in  possession  of  160  acres  of  land  as  aforesaid,  may  acquire  the 
right  to  pre-emptand  hold  any  further  tract  of  unsurveyed  and  unoccupied  land  contiguous, 
thereto,  not  exceeding  480  acres  (and  no  more  either  directly  or  indirectly,  save  with  the 
express  sanction  in  writing  of  the  Governor  in  that  behalf)  over  and  above  the  quantity 
of  160  acres  aforesaid,  upoii  the  payment  to  the  stipendiary  magistrate  of  the  district,  of 
the  sum  of  two  shillings  and  one  penny  per  acre  for  the  same,  as  by  way  of  instalm^^nt 
of  the  purchase  money  to  be  ultimately  paid  to  the  government  after  the  survey  of  the 
same  land." 

The  "Land  Ordinance,  1870,"  Number  114  of  the  Revised  Statutes  of  British 
Columbia,  repeals  the  above  mentioned  "Land  Ordinance,  1865,"  but  contains  the  fol- 
lowing provision  in  clause  2  :^ 

"  But  such  repeal  shall  not  prejudice  or  affect  any  rights  acquired,  or  payments 
due,  or  forfeitures  or  penalties  incurred,  prior  to  the  passing  of  this  ordinance  in  respect 
of  any  land  in  this  colony." 

After  the  passage  of  the  said  Land  Ordinance,  1870,  the  several  Assistant  Commis- 
sioners of  Lands  and  Works  in  British  Columbia  construed  the  last  above  mentioned 
provision  in  clause  2  of  the  Land  Ordinance,  1870,  as  preserving  the  right  of  such 
persons  as  had  pre-empted  160  acres  under  the  Land  Ordinance,  1865,  to  purchase 
further  tracts  of  contiguous  lands  (as  mentioned  in  section  20  of  the  said  Ordinance  of 
1865)  ;  and  accordingly,  after  the  passage  of  the  said  Land  Ordinance,  1870,  many  per- 
sons who  were  in  possession  of  land  pre-empted  under  the  Land  Ordinance,  1865,  were 
permitted  to  purchase  contiguous  land,  and  to  enter  into  possession  thereof. 

Such  purchasers  were  invariably  required  to  pay,  and  did,  in  fact,  pay  50  cents  per 
acre  to  the  government  of  British  Columbia  on  account  of  the  block  of  land  contiguous 
to  their  pre-emption  claims  so  purchased  by  them,  and  in  many  instances  substantial 
and  costly  improvements  have  been  made  on  the  land  so  pui-chased  by  them. 

On  the  2nd  day  of  July,  1872,  the  Attorney-General  of  the  province  gave  the 
following  opinion  : — 

Opinion  of  the  Ilonourahle  th<i  Attorney  General  with  respect  to  Pre-emptors  taking  up 
Land,  in  addition  to  their  Pre-emp>tions,  xmder  the  Land  Laws  prior  to  the  Act 
of  1870. 

I  understand  the  question,  upon  which  I  am  asked  to  advise,  to  be  this  : — 

Whether  a  person  who  has  pre-empted  land  under  the  "Land  Ordinance,  1865," 
can,  after  the  20tli  October,  1S70,  (the  date  at  which  the  "Land  Ordinan -e,  1870," 
came  into  force)  invoke  the  assistance  of  the  20th  section  of  the  former  ordinance,  and, 
by  payment  of  two  shillings  and  one  penny  per  acre,  acquire  tlie  right  to  pre-empt  and 
hold  a  further  tract  of  unsuiveyed  and  unoccupied  land  contiguous  thereto,  not  exceed- 
ing 480  acres,  etc  ,  and  I  am  of  opini(jn  that  he  has  not  that  privilege. 

As  to  such  claims,  if  made  since  the  20th  of  July,  1871,  1  have  already  advised, 
having  regard  to  the  lltli  section  of  tlie  terms  of  union,  and  I  then  had  occasion  to 
consider  the  present  question,  tlnjugh  it  became  unnecessary  to  give  any  decided  opinion 
upon  it 

With  respect  to  the  general  (piestion,  it  seems  plain  that  such  alleged  privileges 
cannot  continue  after  tiie  2Uth  Octolier,  1870,  unless  preserved  in  "The  Land  Ordin- 
ance, 1870,"  by  the  words  "but  such  repeal  shall  not  i^rejudice  or  affect  any  rights 
acquired,"  ifec,  prior  to  "  the  passim;  <>f  this  ordinance;  "  and  the  question  arises  whether 
such  person  had,  at  that  date,  (iciinlred  a  ri'/Jif  within  the  meaning  of  those  words,  and 
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of  the  20th  section  of  the  former  ordinance.  The  words  of  that  section  are :  "  Any 
person  in  possession  of  160  acres  of  land  aforesaid  may  acquire  the  right  to  pre-empt 
and  hold  any  further  tract  of  unsurveyed  and  unoccupied  land  contiguous  thereto,  not 
exceeding  480  acres  (and  no  more  either  directly  or  indirectly,  save  with  the  express 
sanction,  in  wriLing,  of  the  governor  in  that  behalf),  over  and  above  the  quantity  of 
160  acres  aforesaid,  upon  the  payment  to  the  stipendiary  magistrate  of  the  district,  of 
the  sum  of  two  shillings  and  one  penny  per  acre  for  the  same,  as  by  way  of  instalment 
of  the  purchase  money  to  be  ultimately  paid  to  the  Government,  after  the  survey  of  the 
same  land,  and  the  meaning  of  "  may  acquire  the  right,"  itc,  "  upon  the  payment,"  &c., 
appears,  from  decided  cases,  as  well  as  the  reason  of  the  thing,  to  be  that  the  acquire- 
ment of  the  right  and  the  payment  of  the  money  were  to  be  concurrent  acts,  or  that  the 
pre-emptor  might  acquire  the  right  upon  the  occasion  or  at  the  time  of  payment,  and 
not  otherwise ;  and  if  this  be  the  case,  no  such  right  can  now  exist,  except  when  pay- 
ments were  made  or  tendered  prior  to  the  20th  October,  1870. 

Not  only  does  this  appear  to  be  the  plain  grammatical  meaning  of  the  words  which 
we  are  bound  to  adopt,  but  an  inspection  of  these  two  ordinances,  I  think,  shows  that 
such  was  the  intention  of  the  legislature. 

The  words  "may  acquire  the  right  to  pre-empt,"  are  used  in  the  12th  section  of 
*'  The  Land  Ordinance,  1865,"  where  it  also  soems  to  be  required  that  the  applicant 
should  previously,  or  at  least  contemporaneously  with  his  pre-emption,  perform  certain 
conditions,  and  this  construction  was  placed  upon  a  very  similar  section  in  the  "  Van- 
couver Island  Proclamation,  1862,"  by  the  Supreme  Court  of  British  Columbia,  in  D. 
Trimble's  case. 

Again,  in  the  10th  section  of  "The  Land  Ordhiance,  1870,"  it  was  provided  that 
"  The  Chief  Commissioner  of  Lands  and  Works  may,"  tkc,  "  survey  pre-emption  claims 
or  purchased  lands  previous  to  the  date  of  this  ordinance,"  but  there  is  silence  as  to 
such  claims  thereafter  to  be  recorded  under  the  25th  section  of  "The  Land  Ordinance, 
1865." 

And  again,  in  the  25th  section  of  the  Land  Ordinance,  1870,  it  is  provided  that  a 
person  occupying  a  pre-emption  claim  to  the  eastward  of  the  Cascade  Range  at  the  date 
of  the  framing  of  that  ordinance,  if  less  than  320  acres,  may,  with  the  permission  of  the 
commissioner,  pre-empt  contiguous  land,  so  as  to  make  the  total  amount  of  his  claim  320 
acres,  in  language  w  hich  seems  to  be  scarcely  reconcilable  with  the  continuance  of  a 
right  to  pre-empt  the  additional  480  acres,  as  prescribed  by  the  said  20th  section. 

It  is  oljservable  that  the  right  contemplated  by  the  said  20th  section  was,  in  the 
first  instance,  at  most  an  incohate  right  ;  it  was,  at  any  time  before  its  exercise,  liable 
to  be  defeated  by  the  survey  or  occupation  of  the  contiguous  land.  Moreover,  as  the 
object  of  "The  Land  Ordinance,  1870,"  was  to  hand  over  the  crown  lands  of  Van- 
couver's Island  to  the  legislature,  and  to  require  of  pre-emptors  bo7ia  Jide  residence, 
if  the  legislature  had  intended  that  a  pre-emptor  under  "The  Land  Ordinance,  18G5," 
should  continue  to  be  entitled,  after  any  lapse  of  time,  to  obtain,  with  the  consent  of 
the  governor,  as  much  additional  contiguous  land  as  he  wished,  and  that  without  per- 
sonal residence,  I  think  we  should  ha^•e  found  in  the  former  ordinance  clear  language  to 
that  effect. 

It  may  be  worthy  of  consideration  whether,  inasmuch  as  a  different  construction 
appears  to  have  l)een  placed  upon  the  ordinances,  relief  should  not  be  sought  from  the 
legislature,  as  regards  cases  where  hardship  is  likely  to  ensue. 


Attorney  Gkxeral's  Office,  2nd  July,  1872. 


J.  F.  McCREIGHT, 

Atforneij  General. 


Victoria,  23rd  January,  1873. 


Immediately  after  the  said  opinion  was  given  the  provincial  gov(!rnment  caused  the 
before  mentioned  purchasers  of  land  to  be   notified  that  they  would  be  required  to  sur- 
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render  the  land  purchased  by  them  as  aforesaid,  and  that  the  government  would  refund 
to  them  the  money  paid  by  them  therefor. 

The  provincial  government  holds  itself  disabled,  by  the  11th  article  of  tl\e  terms  of 
the  union,  to  pass  an  Act  legalizing  the  purchases  made  under  the  circumstances  above 
set  forth. 

A.  ROCKE  ROBERTSON, 

Chairman. 


Report  of  the  Hon.   the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 

General  on  the  21st  October,  187S. 

Department  of  Justice,  Ottawa,  6th  October,  1873. 

With  reference  to  the  despatch  of  his  Honour  the  Lieutenant-Governor  of  the 
province  of  British  Columbia,  bearing  date  the  12th  day  of  February  last,  inclosing 
copies  of  an  address  from  the  legislative  assembly  of  that  province,  the  undersigned  has 
the  honour  to  report : — 

That  such  address  requests  the  Lieutenant-Governor  to  recommend  to  the  govern- 
ment the  passage  of  an  Act  by  the  parliament  of  Canada,  legalizing  all  sales  of  lands  in 
the  province  of  British  Columbia  since  the  1st  June,  1870. 

As  the  two  years  within  which  the  government  of  British  Columbia  were,  by  the 
terms  of  the  union  of  that  province  \yith  Canada,  prevented  from  making  any  convey- 
ance of  land,  have  expired  there  does  not  seem  to  be  anything  now  to  prevent  that  gov- 
ernment from  granting  conveyances  to  parties  who  have  purchased  lands  since  the  1st 
June,  1870. 

It  is,  therefore,  unnecessary  to  submit  any  measure  to  the  parliament  of  Canada  for 
that  purpose. 

All  of  which  is  respectfully  submitted. 

JOHN  A.  MACDONALD, 

Minister  of  Justice. 


Report  of  tlif  Hon.  the  Minister  oj  Justice,  appro^'ed  hy  His  Excellency  the   Governor 
General  in  Council  on  tlie  13th  March,  1S74- 

Department  of  Justice:,  Ottawa,  6th  March,  1874. 

Upon  the  despatch  of  the  Lieutenant-Governor  of  British  Columbia,  dated  27th 
February,  1873,  transmitting  the  Acts  passed  by  the  legislature  of  that  province,  and 
which  Acts  were  received  l)y  the  Secretary  of  State  at  Ottawa  on  the  4th  March,  1873, 
the  undersigned  has  the  honour  to  report  that  he  considers  the  Acts  mentioned  in  the 
annexed  schedule,  passed  by  the  legislature  of  the  said  province  of  British  Columbia  in 
the  second  session  thereof,  to  he  fice  fiom  objection,  and  he  therefore  recommends  that 
the  same  be  respectively  left  to  their  operation. 


schedule. 


Chapters  5  to  42. 


A.  A.  DORION, 

Minister  of  Justice. 


Metnorandum. — Clidjifir  .'.;.  '^  An  Act  fn  incnrpnrnte  tlie  Virforia  and  Es<ininialt 
Rdihray,"  contains  (I  xusji'iisnri/  i-lnns-  r'  st rirti nrj  its  (iprmtinn  until  assented  to  by  the 
(r'overnor  (/ewrnl. 
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Report   of  the   Honourable    the   Minister  of  Justice,   approved  by  His  Excellency   the 
Governor  General  in  Council  on  the  13th  March,  187 Jf. 

Department  of  Justice,  Ottawa,  9th  March,  1874. 

Upon  the  despatch  of  the  Lieutenant-Governor  of  British  Columbia,  dated  27th 
February,  1873,  received  by  the  Secretary  of  State  on  the  14th  March  the  undersigned 
has  the  honour  to  report,  that  the  2nd  chapter,  intituled  :  "  An  Act  to  authorize  one 
Justice  of  the  Peace  to  do  any  act,  matter  or  thing  heretofore  to  be  done  by  two  Justices 
of  the  Peace,  and  to  give  an  Appeal  to  Courts  of  General  or  Quarter  Sessions,"  provides 
that  one  Justice  of  the  Peace  may  act  in  place  of  two,  and  also  as  to  the  validity  of  war- 
rants ;  and  that  any  person  who  shall  feel  himself  aggrieved  by  the  judgment  of  any 
justice  or  justices  adjudicating,  or  before  whom  he  was  convicted,  may  appeal  to  the 
next  court  of  general  or  quarter  sessions  of  the  peace. 

The  undersigned  has  the  honour  to  state  that  this  is  legislation  respecting  the 
law  of  criminal  procedure,  which  appertains  solely  to  the  parliament  of  the  Dominion, 
and  the  undersigned  recommends,  therefore,  that  the  Act  in  question  be  disallowed. 

A.  A.  DORION, 

Minister  of  Justice. 

Order  in  Council  disallowing  the  Act  above  mentioned,  jmblished  in  the  Canada  Gazette 
on  the  Uth  day  of  March,  1874.    Vol.  VII.,  No.  37,  page  1189. 


Report   of  the    Honourable    the   Minister   of  Justice,    approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  loth  March,  187 4. 

Department  of  Justice,  Ottawa,  9th  March,  1874. 

In  further  report  upon  the  despatch  of  the  Lieutenant-Governor  of  British  Columbia, 
transmitting  the  Acts  passed  by  the  legislature  of  that  province  in  its  second  session, 
the  undersigned  has  to  report  upon  the  following  Acts  : — 

Chap.  1.   "  An  Act  to  amend  the  Land  Ordinance  Act,  1870." 

Chap.  3.   "  An  Act  to  amend  the  Mineral  Ordinance,  1869." 

Chap.  4.  "  An  Act  to  amend  the  Gold  Mining  Ordinance,  1867,  and  the  Gold 
Mining  Amendment  Act,  1872.'' 

These  Acts  are  respectively  reserved  as  to  their  operation,  either  by  express  enact- 
ment or  in  effect,  until  the  21st  day  of  July,  1873,  and  that  date  is  evidently  fixed 
as  being  at  the  expiration  of  the  period  of  two  years,  by  which,  under  the  terms  under 
which  British  Columbia  entered  the  union,  land  was  to  be  reserved  by  the  government 
of  British  Columbia  from  sale,  with  a  view  to  setting  apart  such  lands  as  are  requisite 
for  the  Canadian  Pacific  Railway.  As  such  period  of  two  years  expired  on  the  21st 
July,  1873,  the  province  had  power  to  pass  laws  and  make  other  arrangementa  for  the 
sale  of  their  lands,  and  there  is,  therefore,  no  objection  to  the  passage  of  these  xVcts ; 
and  the  undersigned  has  the  honour  to  recommend,  therefore,  that  they  be  left  to  their 
operation. 

But  he  suggests  that  communication  be  had  with  the  Lieutenant-Governor  of  British 
Columbia,  calling  his  attention  to  the  practical  inconvenience  which  must  ensue  to  the 
government  of  Canada  and  l;>i'iti.sh  ColumVjia,  if  land  be  sold  by  the  province  on  any 
portion  of  the  line  which  may  hereafter  be  selected  as  that  of  the  Canadian  Pacific  Rail- 
way, and  that  his  consideration  be  requested  to  the  propriet}'  of  withholding  from  sale, 
or  rights  of  pre  emption,  lands  whicli,  in  so  far  as  surveys  have  been  heretofore  made,  can 
possibly  be  contiguous  to  the  line  of  railway,  if  any  one  of  such  surveys  be  adopted. 

A.  A.  DORION, 

Miniiit'ir  (f  Justice. 
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BRITISH  COLUMBIA,  37th  VICTORIA,  1873-74. 

3rd  Session — 1st  Parliament. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Conncil  on  the  23rd  January,  1875. 

Department  of  Justice,  Ottawa,  19th  January,  1875. 

The  undersigned,  to  whom  is  referred  copies  of  the  statutes  of  the  legislature  of 
British  Columbia,  passed  in  the  session  held  in  the  37th  year  of  Her  Majesty's  reign, 
has  the  honour  to  report : — 

That  the  following  Acts  appear  unobjectionable,  and  he  recommends  that  they  be 
left  to  their  operation,  viz.  : — 

Nos.  1,  3,  5  to  8,  10,  11,  13  to  25. 

H.  BERNARD, 

Deputy  Minister  of  Justice. 
I  concur. 

T.  FOURNIER, 

Minister  of  Justice. 


Report  of  the  Honourable  the  Minister  of  Jicstice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  2Srd  January,  1875. 

Department  of  Justice,  Ottawa,  19th  January,  1875. 

The  undersigned  has  the  honour  to  report : — 

That  the  Act  passed  hy  the  legislature  of  the  province  of  British  Columbia,  in  the 
37th  year  of  Her  Majesty's  reign,  and  assented  to  on  the  2nd  March,  1874,  is  the 
following : — No,  2,  intituled  :  "  An  Act  to  amend  and  consolidate  the  laws  affecting 
Crown  Lands  in  British  Columbia." 

Tne  title  of  the  Act  explains  its  object.  It  is  a  consolidation  of  the  laws  relating 
to  the  recording  and  pre-emption  ol  lands,  the  surveying  and  sale  of  them  ;  the  regulation 
of  miners'  rights,  &c. 

By  its  concluding  section,  the  Act  is  not  to  come  into  force,  until  the  Lieutenant- 
Governor's  ass -nt  ther.'to  has  been  proclaimed  by  notic^^  in  the  British  Columbia  Gazette. 

The  2nd,  or  interpretation  clause,  defines  that  the  words  "Crown  lands "  shall 
"  mean  all  lands  of  this  piovinc:>  held  by  the  Crown  in  free  and  common  soccage  " 

It  is  probably  thro  igh  inadvert(nice  that  this  definition  has  been  made,  and  that 
the  tenure  of  free  and  common  soccage,  which  is  that  of  fri'fhold  under  <;rani;  from  the 
Crown,  is  made  applicable  to  lands  of  the  Crown  held  as  such  by  the  Crown  as  lord  of 
the  soil. 

Were  it  an  intentional  definition,  it  could  only  then  mean  a  recognition  of  the 
Indian  sovereignty  therein,  and  that  H.-r  Majesty  is  tenant  by  freehold. 

Abandoning,  therefore,  tli  s  statutable  definition,  which  is  inapplicable,  the  words 
"Crown  land-;,"  may,  for  the  ])urposo  of  this  memorandum,  be  consi  lered  to  mean  all 
lands  in  the  provin.c  vcste<l  in  the  (.^-own  of  which  no  grant  had  been  made 

A  distinction  is  made  Ix'twcen  "unsnrveyed  land"  and  "'surveyed  land." 

As  to  "unsurveyed  land,"  it  provides  tliat  any  person  (lualified  under  that  section 
may  record  any  tract  of  unoccupied,  unsurveyed  and  unreserved  Crown  lands  (not 
being  an  Indian  setttlement)  not  exce  ■din.j  the  extent  mentioned  ; 
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"  Provided  that  such  right  shall  not  be  held  to  extend  to  any  of  the  aborigines  of 
this  continent,  except  to  such  as  shall  have  obtained  permission  in  writing  to  so  record 
by  a  special  order  of  the  Lieutenant-Governor  in  Council." 

The  record  is  done  by  stating  and  marking  out  the  boundaries  of  claim,  and  making 
a  declaration  in  respect  thereof. 

As  to  "  surveyed  land,"  it  is  defined  by  23rd  section. 

A  provision  is  made  by  the  24th  section  as  to  who  may  pre  empt  any  tract  of 
surveyed,  unreserved,  unoccupied  and  unrecorded  land  (not  being  an  Indian  settlement), 
and  a  similar  proviso  to  that  above  mentioned  prohibits  the  aborigines  of  the  continent 
the  right  of  pre-emption,  except  as  before  mentioned. 

Such  persons  as  pre-empt  are  known  as  "home  settlers." 

The  undersigned  deems  it  proper  to  notice  that  there  is  not  in  this  Act  any 
reservation  of  lands  in  favour  of  the  Indians  or  Indian  tribes  of  British  Columbia ;  nor 
are  the  latter  thei  eby  accorded  any  rights  or  privileges  in  respect  to  lands,  or  reserves, 
or  settlements. 

On  the  contrary,  the  right  to  record  unsurveyed  land,  or  to  pre-empt  surveyed  land, 
is  expressly  enacted  not  to  extend  to  any  of  the  aborigines,  except  such  as  shall  have 
obtained  permission  in  writing  of  the  Lieutenant-Governor  in  Council. 

Nor  can  the  undersigned  find  that  there  is  any  legislation  in  force  in  British 
Columbia  which  provides  reservations  of  lands  for  the  Indians,  the  only  ordinance  in 
that  respect  being  one  of  the  15th  March,  1869,  which  speaks  of  Crown  lands  in  the 
colony  being  Indian  reserves  or  settlements. 

The  undersigned  refers  to  the  Order  in  Council,  under  which  the  province  of  British 
Columbia  was  admitted  into  the  Dominion,  and  particularly  the  13th  section  as  to  the 
Indians,  which  i-  as  follows  : — 

"  The  ciiarye  of  the  Indians,  and  the  trusteeship  and  management  of  the  lands 
reserved  for  their  use  and  benefit,  shall  be  assumf  d  by  the  Dominion  government,  and 
a  policy  as  liberal  as  that  hitherto  pursued  by  the  British  Columbia  government  shall 
be  continued  liy  the  Dominion  government  after  the  union.  To  carry  out  such 
policy,  tracts  of  land  of  such  extent  as  it  has  hitherto  been  the  practice  of  the  British 
Columbia  government  to  appropriate  for  that  purpose,  shall  from  time  to  time  be 
conveyed  by  the  local  government  to  the  Dominion  government  in  trust  for  the  use 
and  benefit  of  the  Indians  on  application  of  the  Dominion  government ;  and  in  case 
of  disagreement  between  two  governments  respecting  the  quantity  of  such  tracts  of 
land  to  be  so  granted,  the  matter  shall  bj  referred  for  the  decision  of  the  Secretary  of 
State  for  the  Colonies." 

The  question  as  to  the  provision  which  has  been  made  of  reserves  for  the  Indians, 
has  been  the  subject  of  an  Order  of  the  Governor  General  in  Council,  dated  4th  November, 
1874,  and  it  is  not  necessary,  therefore,  to  enter  upon  a  discussion  of  the  merits  of  the 
case. 

But  having  regard  to  the  known,  existing  and  increasing  dissatisfaction  of  the 
Indian  tribes  of  British  Columbia  at  the  absence  of  adequate  reservation  of  lands  for 
their  use,  and  at  the  liberal  appropriation  for  those  in  other  parts  of  Canada  upon  sur- 
render by  treaty  of  their  territorial  ri^ht.s,  and  th"  difficulties,  which  may  aiisefrom  the 
not  improbable  assertion  of  that  dissatisfaction  by  hostilities  on  their  part,  the  under- 
signed deems  it  right  to  call  attention  to  the  legal  position  of  the  public  lands  of  the 
province. 

The  undersigned  believes  that  h^-  is  correct  in  stating,  that  with  one  slight  exception 
as  to  land  in  Vancouver  Island  surrendered  to  the  Hudson  Ba}^  Company,  which  makes 
the  absence  of  others  the  more  remarkab  e,  no  surrender  of  lands  in  that  province  has 
ever  been  obtained  from  the  Indian  tribes  inhabiting  it,  and  that  any  reservations  which 
have  been  made,  have  been  arbitrary  on  the  part  ot'  the  government,  and  wi  hout  t.  e 
assent  of  the  Indians  themselves,  and  though  the  po'icy  of  obtaining  surrenders  at  this 
lapse  of  time  and  under  the  altered  circumstances  of  the  province,  may  be  questionable, 
yet  the  undt^rsigned  feels  it  his  duty  to  assert  such  legal  or  equitablt;  claim  as  i,  ay  be 
found  to  exist  on  the  part  of  the  Indians. 
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There  is  not  a  shadow  of  doubt,  that  from  the  earliest  times,  England  has  always 
felt  it  imperative  to  meet  the  Indians  in  council,  and  to  obtain  surrenders  of  tracts  of 
Canada,  as  from  time  to  time  such  were  required  for  the  purposes  of  settlements. 

The  40th  article  of  the  treaty  of  capitulation  of  the  city  of  Montreal,  dated  8th 
September,  1760,  is  to  the  effect  that, 

"The  savages  or  Indian  allies  of  His  Most  Christian  Majesty  shall  be  maintained 
in  the  lands  they  inhabit  if  they  chose  to  remain  there." 

The  proclamation  of  King  George  III.,  1763,  erecting  within  the  countries  and 
islands  ceded  and  confirmed  to  Great  Britain  by  the  treaty  of  the  10th  February,  1763, 
four  distinct  governments,  styled  Quebec,  East  Florida,  West  Florida  and  Grenada, 
contains  the  following  clauses  : — 

"  And  whereas,  it  is  just  ;>nd  reasonable  and  essential  to  our  interests  and  the 
security  of  our  colonies,  that  the  several  nations  or  tribes  of  Indians  with  whom  we  are 
connected,  and  who  live  under  our  protection,  should  not  be  molested  or  disturbed  in 
the  possession  of  such  parts  of  our  dominions  and  territories,  as  not  having  been  ceded 
to  us,  are  reserved  to  them,  or  any  of  them  as  their  hunting  grounds ;  we  do,  therefore, 
with  the  advice  of  our  Privy  Council,  declare  it  to  be  our  royal  will  and  pleasure  that 
no  governor  or  commander-in-chief,  in  any  of  our  colonies  of  Quebec,  East  Florida  or 
West  Florida,  do  presume  upon  any  pretense  whatever  to  grant  warrants  of  survey  or 
pass  any  patents  for  lands  beyond  the  boundaries  of  their  respective  governments,  as 
described  in  their  commissions ;  as  also,  that  no  governor  or  commander-in-chief 
of  our  other  co'onies  or  plantations  in  Ainerica,  do  presume  for  the  present 
and  until  our  future  pleasure  be  known,  to  grant  warrants  of  survey  or  pass 
any  patents  for  lands  beyond  the  heads  or  sources  of  any  of  the  rivers  which 
fall  into  the  Atlantic  Ocean  from  the  west  or  north-west ;  or  upon  any  lands  what- 
ever, which,  not  having  been  ceded  to  or  purchased  l)y  us,  as  aforesaid,  are  reserved 
to  the  said  Indians,  or  any  of  them  ;  and  we  do  further  declare  it  to  be  our  royal 
will  and  pleasure,  for  the  present,  as  aforesaid,  to  reserve  under  our  sovereignty,  pro- 
tection and  dominion,  for  the  use  of  the  said  Indians,  all  the  land  and  territories  not 
included  within  the  limits,  and  territory  granted  to  the  Hudson  Bay  Company ;  as 
also  all  the  land  and  territories  laying  to  the  westward  of  the  sources  of  the  rivers 
which  fall  into  the  sea  from  the  west  and  north-west  as  aforesaid  ;  and  we  do  hereby 
strictly  forbid,  on  pain  of  our  displeasure,  all  our  loving  subjects  from  making  any 
purchases  or  settlements  whatsoever,  oi-  taking  possession  of  any  of  the  lands  above 
reserved  without  our  special  leave  and  license  for  that  purpose  first  obtained.  And 
we  do  further  strictly  enjoin  and  require  all  persons  whatsoever,  who  have  either 
wilfully  or  inadvertently  seated  themselves  upon  any  land  within  the  countries 
above  described,  or  upon  any  other  lands,  which  iiot  having  been  ceded  to  or  purchased 
by  us,  are  still  reserved  to  the  said  Indians  as  aforesaid,  forthwith  to  remove  themselves 
from  such  settlements. 

"  And  whei-eas  great  frauds  and  abuses  have  been  committed  in  the  purchasing 
lands  of  the  Indians,  to  the  great  prejudice  of  our  interests,  and  to  the  great  dissatis- 
faction of  the  said  Indians  ;  in  order,  therefore,  to  prevent  such  irregularities  for  the 
future,  and  to  the  end  that  the  Indians  may  be  convinced  of  our  justice  and  determined 
resolution  to  remove  all  i-('as()nal)le  cause  of  discontent,  we  do,  with  the  advice  of  our 
Privy  Council,  strictly  enjoin  and  require  that  no  private  person  do  presume  to  make 
any  purchase  from  the  saiil  Indians  of  any  lands  reserved  to  the  said  Indians,  within 
those  parts  of  our  colonies  where  we  had  thought  proper  to  allow  settlements  ;  but  if 
at  any  time  any  of  the  said  Indians  should  be  inclined  to  dispose  of  the  said  lands,  the 
same  shall  l)e  purchased  only  for  us,  in  our  name,  at  .some  public  meeting  or  assembly  of 
the  said  Indians,  to  be  held  for  that  pur])ose  by  the  governor  or  commander-in-chief  of 
our  colony,  respectively,  within  whicli  they  shall  he  ;  and  in  case  they  shall  be  within 
the  limits  of  any  proprietaries,  conformable  to  such  directions  and  instructions  as  we  or 
they  .shall  think  proper  to  give  for  that  purpose  ;  and  we  do,  by  the  advice  of  our  Privy 
Council,  declare  and  enjoin  that  the  trade  with  the  said  Indians  shall  be  free  and  open 
to  all  our  subjects  whatever  ;  provided  that  every  person  who  may  incline  to  trade  with 
the  said  Indians  do  take   out  a  license  for  carrying  on  such  trade  from  the   governor  or 
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commander-in-chief  of  any  of  our  colonies,  respectively,  where  such  person  shall  reside, 
and  also  give  security  to  observe  such  regulations  as  we  shall  at  any  time  think  fit,  by 
ourselves  or  commissaries  to  be  appointed  for  this  purpose,  to  direct  and  appoint  for  the 
benefit  of  the  said  trade  ;  and  we  do  hereby  authorize,  enjoin  and  require  the  governors 
and  commanders-in-chief  of  all  our  colonies,  respectively,  as  well  as  those  under  our 
immediate  government,  as  those  under  the  government  and  direction  of  proprietaries, 
to  grant  such  licenses  without  fee  or  reward,  taking  special  care  to  insert  therein  a  con- 
dition that  such  license  shall  be  void,  and  the  security  forfeited,  in  case  the  person  to 
whom  the  same  is  granted  shall  refuse  or  neglect  to  observe  such  regulations  as  we  shall 
think  proper  to  prescribe  as  aforesaid. 

"  And  we  do  further  expressly  enjoin  and  require  all  officers  whatever,  as  well 
military  as  those  employed  in  the  management  and  direction  of  the  Indian  affairs  within 
the  territories  reserved,  as  aforesaid,  for  the  use  of  the  said  Indians,  to  seize  and  appre- 
hend all  persons  whatever,  who  standing  charged  with  treason,  misprision  of  treason, 
murder  or  other  felonies  or  misdemeanors,  shall  tly  from  justice  and  take  refuge  in  the 
said  territory,  and  to  send  them  under  a  proper  guard  to  the  colony  where  the  crime 
was  committed,  of  which  they  shall  stand  accused,  in  order  to  take  their  trial  for  the 
same." 

It  is  not  necessary  now  to  inquire  whether  the  lands  to  the  west  of  the  Rocky 
Mountains  and  bordering  on  the  Pacific  Ocean,  form  part  of  the  lands  claimed  by 
France,  and  which,  if  such  claim  were  correct,  would  have  passed  by  cession  to  England, 
under  the  Treaty  of  1763,  or  whether  the  title  of  England  rests  on  any  other  ground, 
nor  is  it  necessary  to  consider  whether  that  proclamation  covered  the  land  now  known 
as  British  Columbia. 

It  is  sutHcient,  for  the  present  purposes,  to  ascertain  the  policy  of  England  in 
respect  to  the  acquisition  of  the  Indian  territorial  rights,  and  how  entirely  that  policy 
has  been  followed  to  the  present  time,  except  in  the  instance  of  British  Columbia. 

It  is  true,  also,  that  the  proclamation  of  1763,  to  which  allusion  has  been  made, 
was  repealed  by  the  Imperial  Statute  14  George  III.,  chapter  83,  known  as  "The 
Quebec  Act ;"  but  that  statute  merely,  so  far  as  regards  the  present  case,  annuls  the 
proclamation,  "  so  far  as  the  same  relates  to  the  province  of  Quebec,  and  the  commis- 
sion and  the  authority  thereof,  under  the  authority  whereof  the  government  of  the  said 
province  is  at  present  administered,"  and  the  Act  was  passed  for  tlie  purpose  of  effecting 
a  change  in  the  mode  of  the  civil  government  of  the  administration  of  justice  in  the 
province  of  Quebec. 

The  Imperial  Act,  1821,  1st  and  •2nd  George  IV.,  chapter  66,  for  regulating  the  fur 
trade,  and  establishing  a  criminal  and  civil  jurisdiction  within  certain  parts  of  Nonh 
America,  legislates  expressly  in  respect  to  the  portion  of  this  continent  which  is  therein 
spoken  of  as  "the  Indian  territories,"  and  by  the  Imperial  Act,  1849,  12  and  13  Vic- 
toria, chapter  48,  "  An  Act  to  provide  for  the  administration  in  Vancouver's  Island." 
The  last-mentioned  Act  is  recited,  and  it  is  added  on  recital  that  "for  the  purpose  of 
the  colonization  of  that  part  of  the  said  Indian  territories  called  Vancouver's  Island,  it 
is  expedient  that  further  provision  should  be  made  for  the  administration  of  justice 
therein." 

The  Imperial  Act,  1858,  21  and  22  Victoria,  chapter  98,  "  An  Act  to  provide  for 
the  <iovernment  of  British  Columbia,"  recites,  "  that  divers  of  Her  Majesty's  subjects 
and  others  have,  by  the  license  and  consent  of  Her  Majesty,  resorted  to  and  settled  on 
certain  wild  and  unoccupied  territories  on  the  north-west  coast  of  North  America,  now 
known  as  '  New  Caledonia,'  from  and  after  the  passing  of  the  Act  to  be  named  British 
Columbia,  and  the  islands  adjacent,"  etc. 

The  determination  of  England,  as  expressed  in  the  proclamation  of  17G3,  that  the 
Indians  should  not  be  molested  in  tlu>  possession  of  such  parts  of  the  dominions  and 
territories  of  England  as,  not  having  been  ceded  to  the  King,  and  reserved  to  them, 
and  which  extended  also  to  the  prohibition  of  purchase  of  lands  from  the  Indians,  except 
only  to  the  Crown  itself — at  a  public  meeting  or  assembly  of  the  said  Indians  to  be  held 
by  the  governor  or  commander-in-chief — has,  with  slight  alterations,  been  continued 
down  to   the  present  time,  either   as  the  settled   policy   of  Canada,   or    by    legislative 


! 


1028  BRITISH   COLUMBIA   LEGISLATION 


provision  of  Canada  to  that  eflfect,  and  it  may  be  mentioned  that  in  furtherance  of  that 
policy,  so  lately  as  in  the  year  1874,  treaties  were  made  with  various  tribes  of  Indians  in 
the  North-west  Territories,  and  large  tracts  of  lands  lying  between  the  province  of 
Manitoba  and  the  Rocky  Mountains  were  ceded  and  surrendered  to  the  Crown,  upon 
conditions  of  which  the  reservation  of  large  tracts  for  the  Indians,  and  the  granting  of 
annuities  and  gifts  annually,  formed  and  important  consideration ;  and  in  various  parts 
of  Canada,  from  the  Atlantic  to  the  Rocky  Mountains,  large  and  valuable  tracts  of  land 
are  now  reserved  for  the  Indians  as  part  of  their  consideration  of  their  ceding  and 
yielding  to  the  Crown  their  territorial  rights  in  other  portions  of  the  Dominion. 

Considering,  then,  these  several  features  of  the  case,  that  no  surrender  or  cession  of 
their  territorial  rights,  whether  the  same  be  of  a  legal  or  equitable  nature,  has  been  ever 
executed  by  the  Indian  tribes  of  the  province — that  they  all  edge  that  the  reservations  of 
land  made  by  the  Government  for  their  use,  have  been  arbitrarily  so  made,  and  are 
totally  inadequate  to  their  support  and  requirements,  and  without  their  assent — that 
they  are  not  averse  to  hostilities  in  order  to  enforce  rights  which  it  is  impossible  to  deny 
them,  and  that  the  Act  under  consideration  not  only  ignores  those  rights,  but  expressly 
prohibits  the  Indians  from  enjoying  the  rights  of  recording  or  pre-empting  lands,  except 
by  consent  of  the  Lieutenant-Governor  ; — the  undersigned  teels  that  he  cannot  do  other- 
wise than  advise  that  the  Act  in  question  is  objectionable,  as  tending  to  deal  with  lands 
which  are  assumed  to  be  the  absolute  property  of  the  province,  an  assumption  which 
completely  ignores,  as  applicable  to  the  Indians  of  British  Columbia,  the  honour  and  good 
faith  with  which  the  Crown  has,  in  all  other  cases,  since  its  sovereignity  of  the  territories 
in  North  America,  dealt  with  their  various  Indian  tribes. 

The  undersigned  would  also  refer  to  the  British  North  America  Act,  1867,  section 
109,  applicable  to  British  Columbia,  which  enacts  in  effect  that  all  lands  belonging  to 
the  province  shall  belong  to  the  province,  "  subject  to  any  trust  existing  in  respect 
thereof,  and  to  any  interest,  other  than  that  of  the  province,  in  the  same." 

That  which  has  been  ordinarily  spoken  of  as  the  "  Indian  title  "  must,  of  necessity, 
consist  of  some  species  of  interest  in  the  lands  of  British  Columbia. 

If  it  is  conceded  that  they  have  not  a  freehold  in  the  soil,  but  that  they  have  an 
usufruct,  a  right  of  occupation  or  possession  of  the  same  for  their  own  use,  then  it  would 
seem  that  these  lands  of  British  Columbia  are  subje  t,  if  not  to  a  "  trust  existing  in 
respect  thereof,"  at  least  "  to  an  interest  other  than  that  of  the  province  alone." 

The  undersigned,  therefore,  feels  it  incumbent  on  him  to  recommend  that  this  Act 
should  be  disallowed,  but  suggests  that  such  disallowance  be  postponed  until  the  last 
day  at  which  such  can  take  place,  with  a  view  of  communication  on  the  subject  with  the 
Lieutenant  Governor  of  British  Columbia. 

It  may  be  anticipated  that  no  practical  inconvenience  can  arise  from  its  disallow- 
ance, should  such  be  necessary,  as  tlie  previously  existing  Crown  Land  Act  will  probably 
suffice  to  enable  tlie  province  to  continue,  in  the  meantime,  disposal  of  lands. 

The  undersigned,  whilst  commenting  on  this  Act,  deems  it  also  expedient  to  call 
attention  to  that  provision  of  the  Order  in  Council  under  which  the  province  of  British 
Columbia  entered  confederation,  which  refers  to  the  conveyance  by  the  province  to  the 
Dominion  government,  in  trust,  of  pul)lic  lands  along  the  line  of  the  Pacitic  Railway, 
throughout  the  entire  length  of  British  Columbia.  It  may,  of  course,  be  argued  that 
there  has  been  no  actual  commencement,  within  two  years  of  the  date  of  the  Union,  of  the 
Canadian  Pacific  Railway  ;  but  having  regard  to  the  practical  conunencementof  that  work 
in  the  surveys  which  have  been  made  along  diflerent  portions  of  the  contemplated  route, 
the  undei-signed  (hiems  it  his  duty  to  note  that  no  reservatii)ns  are  made  in  the  Act  now 
under  consideration,  and  that,  without  them,  the  recording  and  pre-emption  of  lands 
under  this  Act  might  be  the  subject  of  great  embarrassment  to  the  government  of 
Canada,  in  the  construction  of  th(>  liii(>  or  in  the  granting  of  any  contracts  for  construc- 
tion of  portions  of  it. 

He  suggests,  therefore,  that  this  is  a  further  subject  on  which  it  is  desirable  that 
communication  should  be  had  with  the  Lieutenant-Governor  of  British  Columbia. 

I  concur,  H.  BERNARD, 

T.  FOURNIER,  Deputy  Minister  of  Justice. 

Minist'  r  iif  Jii.^tici  _ 
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Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  16th  March,  1875. 

Department  of  Justice,  Ottawa,  11th  March,  1875. 

The  undersigned  has  the  honour  to  report,  with  reference  to  the  Order  in  Council 
of  the  23rd  January  last,  upon  the  subject  of  an  Act  passed  by  the  legislature  of  the 
province  of  British  Columbia  as  to  the  crown  lands  of  that  province,  and  to  the  pro- 
posed disallowance  of  that  Act,  that  the  time  has  come  when  it  is  necessary  to  take  the 
step  proposed. 

The  undersigned  has,  therefore,  for  reasons  stated  in  that  Order  in  Council,  the 
honour  to  recommend  that  the  Act  of  the  legislature  of  British  Columbia,  passed  in  the 
37th  year  of  Her  Majesty's  reign,  and  assented  to  on  the  2nd  March,  1874,  and 
intituled  :  "  An  Act  to  amend  and  consolidate  the  laws  affecting  Crown  lands  in 
British  Columbia,"  be  disallowed  by  your  Excellency  in  Council. 

T.  FOURNIER, 

Minister  of  Justice. 

Order  in  Council  disallowing  the  Act  above  mentioned,  published  in  the  Canada   Gazette 
on  the  20th  day  of  March,  A.  D.  1875,    Vol.  VIII.,  No.  38,  page  llSJf. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Conncil  on  the  16th  March,  1875. 

Department  of  Justice,  Ottawa,  20th  January,  1875. 

Upon  the  Acts  passed  by  the  legislatui*e  of  British  Columbia  in  the  37th  year 
(1874)  of  Her  Majesty's  reign,  the  undersigned  has  the  honour  further  to  report  as 
follows  : — No.  4  "An  Act  to  extend  the  provisions  of  the  'Coroners'  Jury  Act,  1866,' 
to  the  mainland  of  British  Columbia."  This  Act  extends  over  the  whole  of  the  province 
of  British  Columbia — the  "  Coroners' Jury  Act,  1866,"  passed  in  the  late  colony  of 
Vancouver  Island. 

Having  reference  to  that  Act,  it  is  found  to  give  power  to  any  coroner  to  impanel 
a  jury  of  not  less  than  six,  for  the  purposes  of  any  inquisition,  their  powers  and  verdict 
being  to  all  intents  and  purposes  as  effectual  as  if  found  by  a  jury  consisting  of  twelve 
or  more. 

The  undersigned  is  somewhat  doubtful  whether  this  may  not  be  a  branch  of 
criminal  procedure,  and  as  such,  within  the  sole  legislative  competence  of  the  Parlia 
ment  of  Canada.     He  does  not  propose,  however,  to  do  more  than  make  this  suggestion 

No.  12.  "  An  Act  to  make  better  provisions  for  the  Qualification  and  Registration 
of  Voters." 

Section  15  speaks  of  a  conviction  of  an  "offence."  This  seems  to  imply  a  crime 
and,  therefore,  a  subject  of  criminal  law  Tn  this  view,  it  may  be  desirable  to  avoid 
the  use  of  the  word  "  offence." 


H.  BERNARD, 

Deputy  Minister  o/  Jtistice, 


I  concur, 


T.  FOURNIER, 

Minister  oj  Justice. 
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Mr.  Pemherton  to  the  Hon.  the  Minister  of  Justice. 

Victoria,  British  Columbia,  23rd  April,  1874. 

Sir, — I  have  the  honour  to  forward  herewith,  a  memorial  from  the  county  court 
judges  of  British  Columbia,  with  a  request  from  them  that  you  will  be  good  enough  to 
lay  it  before  his  Excellency  the  Governor  General.  It  has  been  signed  by  all  the 
judges,  except  Mr.  Saunders,  who  is  absent  on  leave. 

I  have,  &c., 

A.  F.  PEMBERTON, 

County  Court  Judge. 


Memorial  of  the  Coimty  Court  Judges. 

To  His  Excellency  the  Right  Honourahle  the  Earl  of  Dufferin,  K.P.,  K.C.B.,  Governor 
General  of  the  Dominion  of  Canada,  <i;c. 

The  humble  memorial  of  the  'county  court  judges  in  the  province  of  British 
Columbia, — Showetii  : 

That  in  view  of  the  reference  made  to  his  Excellency  the  Governor  General,  of 
the  question  as  to  the  position  and  proper  duties  of  the  county  court  judges  of 
British  Columbia  by  the  government  of  this  province,  and  with  particular  reference 
to  the  report  (therewith  transmitted)  of  the  opinion  of  the  Attorney  General  on  this 
subject,  published  in  the  Government  Gazette  of  the  2nd  of  August,  1873,  and  further, 
with  regard  to  the  Act  of  last  session,  intituled  :  "  The  County  Courts  Extension  Act, 
1874,"  the  county  court  judges  deem  it  due  to  themselves  to  make  the  following 
representations,  which  they  beg  most  respectfully  to  submit  for  the  consideration  of 
his  Excellency  the  Governor  General: — 

That  the  services  in  the  colony  averaged  over  twelve  years  before  the  Confedera- 
tion of  the  province  with  the  Dominion,  in  July,  1871,  as  has  been  most  particularly 
detailed  in  reports  from  each  county  court  judge,  forwarded  by  his  Honour  the 
Lieutenant-Governor  to  the  Secretary  of  State  for  the  Provinces,  in  1872  ; 

That  Confederation  was  purely  a  government  measure,  and  that  the  above  officers 
formed  a  large  proportion  of  the  members  of  the  legislative  council ;  that  without 
their  votes  that  measure  could  not  have  been  passed ;  that  they  were  led  to  vote  for 
that  measure  solely  at  the  instance  of  the  then  governor,  ]Mr.  Musgrave,  on  the  distinct 
and  repeated  assurance  from  him,  as  the  representative  of  the  Queen,  that  under  the 
terms  of  confederation  tliey  would  be  placed  in  the  permanent  service  of  the  Dominion 
government  as  county  court  judges,  and  be  totally  independent  of,  and  without  the 
control  of  the  provincial  govei'nTnent ; 

That  ^\r.  Musgrave  further  assured  them  that  in  the  event  of  their  positions  being 
filled  by  barristers,  pensions,  at  the  rate  of  two-thirds  of  their  salaries,  or  appointments 
of  equivalent  positions  and  emoluments  would  be  granted  to  them  ; 

That  a  memorial  fiom  these  otiicers  to  the  Secretary  of  State  was  withdrawn,  after 
repeated  assurances  having  l)eeii  given  to  them  by  Governor  Musgrave  to  the  above 
effect ; 

That  Mr.  Musgrave  stiited  to  your  memorialists  that,  in  his  despatch  of  the  22nd 
November,  1870,  to  the  homiiiidu  govei-nment,  he  had  distinctly  laid  down  the  position 
to  be  held  by  the  county  court  iu(lLr''S  uftei-  union  to  the  above  effect,  and  that  the 
same  had  been  confirmed  i)y  the  Secretary  of  State  for  the  Colonies,  Lord  Kimberley, 
as  l)inding  on  the  |)ominion  ijoverinnent.  in  his  despatch  of  the  3rd  of  June,  1871  ; 

That  Mr.  Musgrave  told  them  tliat  they  might  be  expected  to  continue  for  a  while 
to  perform  the  various  duties  hitlierto  discharged  by  them  in  their  respective  dis- 
tricts,  during   the    transition   of    the   jtrovinces    from    the    colonial   to   the    {provincial 
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system  of  government,  and  in  the  session  of  1872  provision  was  accordingly  made 
for  the  appointment  of  certain  ofl&cers,  entitled  clerks  of  the  bench,  and  that  such 
officers,  were,  in  the  spring  of  that  year,  appointed,  and  relieved  the  county  court 
judges  from  their  local  functions,  taking  over  their  books  of  account,  cash  balances,  &c.  ; 

That  they  were  always  informed  that  the  Dominion  government  objected  to  their 
officers  doing  local  work  ; 

That  the  other  officers  whose  positions  were  affected  by  confederation  had  the 
option  of  retiring  or  taking  office  under  the  Dominion,  whereas  the  county  court 
judges  had  no  such  opinion  ; 

That,  in  regard  to  the  County  Court  Extension  Act,  1874,  they  respectfully 
submit  that,  under  section  92,  subsection  15,  of  the  British  North  America  Act,  1867, 
the  local  legislature  had  not  jurisdiction  to  pass  a  measure  authorizing  the  local 
government  to  require  that  any  particular  county  court  judge  should  reside  in  any 
particular  place,  or  even  that  he  should  hold  any  particular  court,  inasmuch  as  all  are 
county  court  judges  having  jurisdiction  over  the  entire  province. 

If  the  local  legislature  have  the  power  to  which  they  lay  claim,  it  would  follow 
that  they  have  in  substance  power  to  appoint  that  any  of  the  county  court  judges  of 
the  province,  shall  be  the  county  court  judge  for  a  particular  district,  a  power  of 
appointment  which  belongs  alone  to  the  Governor  General  ;  and  an  inspection  of  section 
92,  subsection  14,  and  section  96  of  British  North  America  Act,  shows  that  the  local 
legislature  have  jurisdiction  only  over  courts,  but  have  no  authority  in  reference  to 
the  appointment  of  the  judges  who  sit  in  those  courts  ;  it  may  be  that  such  power  of 
control  by  the  local  government  over  the  individual  judges  of  the  county  court 
carrying  with  it  the  power  of  rewarding  such  judges  as  may  be  favoured  by  the  Ministry, 
of  the  day,  by  transferring  them  to  more  agreable  or  advantageous  posts,  or  visiting 
displeasure  upon  others  by  ordering  them  to  the  more  rugged  and  inhospitable  districts 
of  the  interior,  thus  assuming,  in  fact,  a  patronage,  which  cannot  be  properly  intended 
to  be  conferred  on  them,  is  incompatible  with  a  continued  faithful  and  unbiassed  dis- 
charge by  the  county  court  judges  of  their  judicial  functions  ; 

That  such  power  would  in  no  way  secure  a  more  efficientperformance  of  the  county 
court  business,  or  afford  any  further  facilities  to  suitors  than  are  already  given  ;  the 
only  effect  intended  to  be  obtained  would  seem  to  be  the  presence  of  county  court 
judges  in  the  more  remote  parts  of  the  province  to  afibrd  moral  support  to  the  main- 
tenance of  law  and  order,  a  responsibility  specially  attached  to  the  provincnal  govern- 
ment, but  of  which  they  would  thus  be  relieved  at  the  expense  of  the  Dominion  ; 

That  in  many  instances  it  will  be  dilHcult  for  a  county  court  judge  to  discharge  his 
duties  with  satisfaction  to  the  Dominion  government,  if,  at  the  same  time,  he  is  subject 
to  the  order  of  the  Lieutenant  Governor,  as  regards  local  duties,  even  as  representing 
the  federal  authority  ;  that  officer  may  find  himself  in  the  anomalous  position  of  having 
to  refuse  to  act  on  the  advice  of  his  responsible  ministers  in  the  often  recurring  case  of 
the  county  court  judge  being  asked  to  discharge  local  duties,  which  they  may  consider 
incompatible  with  their  federal  duties.  It  is  needless  to  observe  that  there  will  be  a 
constant  tendency  in  a  local  government,  for  their  own  convenience,  to  require  such 
officers  to  discharge  duties,  by  no  means  compatible  with  the  position  of  a  county  court 
judge. 

That  it  is  submitted,  in  no  other  instance,  and  in  no  portion  of  the  Dominion, 
can  a  federal  officer  be  asked  to  discharge  merely  local  duties,  and  the  late  govern- 
ment of  British  Columbia  made  provision  for  the  discharge  of  the  local  duties  accord- 
ingly, by  the  appointment  of  clerks  of  the  bench. 

And  your  memorialists,  as  in  duty  bound,  will  ever  jDray,  &.c. 

Henky  Maynard   Ball,  A.  F,  Pembertox, 

James  R.  Spalding.  P.  O'Reilly, 


Victoria,  British  Columbia, 
23rd  April,  1874. 

6r4 


Arthur  T.  Bushba, 
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Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  16th  March,  1875. 

Department  of  Justice,  Ottawa,  9th  March,  1875. 

Upon  an  Act  passed  by  the  legislature  of  British  Columbia  on  the  2nd  March 
1874,  chapter  9,  intituled  :  "An  Act  to  make  provision  for  the  better  administration 
of  justice,"  the  undersigned  has  the  honour  to  report : — 

That  this  Act  enables  the  Lieutenant-Governor  in  Council  from  time  to  time,  to 
appoint  the  times  and  places  at  which  county  courts  shall  be  held,  and  to  order  any 
county  court  judge  to  hold  such  court,  at  such  times  and  places  as  may  be  appointed, 
and  to  appoint  the  places  at  which  such  county  court  judge  shall  reside  from  time  to  time. 
A  petition  is  presented  against  this  Act  by  the  several  county  court  judges.  The  petition 
sets  forth  at  length  the  circumstances  connected  with  their  position. 

It  is  not,  however,  necessary  to  enter  upon  the  consideration  of  the  statements 
further  than  upon  the  following  point : — The  petitioners  submit  that  under  section  92, 
subsection  14,  of  the  British  North  America  Act,  1867,  the  local  legislature  had  not 
jurisdiction  to  pass  a  measure  authorizing  the  local  government  to  require  that  any 
particular  county  court  judge  should  reside  in  any  particular  place,  or  even  that  he 
should  hold  any  particular  court,  inasmuch  as  all  are  county  court  judges,  having 
jurisdiction  over  the  entire  province. 

They  further  allege  that  that  Act,  in  substance,  confers  on  the  local  legislature 
power  to  appoint  any  county  court  judge  for  a  particular  district,  a  power  of  appoint- 
ment which  belongs  alone  to  the  Governor  General,  and  that  any  such  power  of  control 
by  the  local  legislature  carries  with  it  the  power  of  rewarding  such  judges  as  may  be 
favoured  by  the  ministry  of  the  day,  by  transferring  them  to  more  agreeable  posts,  or 
visiting  displeasure  upon  them,  by  ordering  them  to  the  inhospitable  districts  of  the 
interior ;  all  which  is  incompatible  with  a  continued  faithful  and  unbiassed  discharge  by 
the  county  court  judges  of  their  judicial  functions. 

They  urge  that  in  no  other  portion  of  the  Dominion,  can  a  federal  officer  be  asked  to 
discharge  merely  local  duties. 

The  question,  therefore,  for  consideration  is  as  to  the  competency  of  the  legislature 
of  British  Columbia  to  pass  the  law  to  which  reference  is  now  made. 

The  position  of  the  county  court  judges  appears  to  be  this  : 

An  ordinance  was  passed  in  1867,  under  which  the  Governor  of  British  Columbia 
might  appoint  any  stipendiary  magistrate  or  justice  of  the  peace  in  the  colony,  to  be 
a  county  court  judge,  either  for  the  whole  colony,  or  for  such  parts  thereof  as  he  shall 
from  time  to  time  in  tliat  behalf  direct  or  appoint ;  a  provision  which  was  repealed  by 
"the  County  Court  Judges  Appointment  Act,  1872,"  but  which  repeal  does  not  aflfect 
the  county  court  judges  in  question,  or  their  jurisdiction. 

In  a  despatch  of  Marcli,  1872,  Lieutenant-Governor  Trutch  stated  that  an  address 
of  the  assembly  asked  him  to  move  the  government  of  Canada,  to  appoint,  barristers  or 
other  legal  men  as  county  court  judges,  in  place  of  the  then  incumbents  of  those  offices, 
who  were  not  professionaly  qualified,  and  the  minute  of  the  executive  council  asked  the 
Dominion  government  to  appoint  not  less  than  three  competent  county  court  judges 
for  the  province  as  sooii  as  practicable. 

In  November,  1872,  Lieutenant-Governor  Trutch  alluding  to  an  Act  just  then 
passed,  called  "the  County  Court  .Judges  Appointment  Act,  1872,"  expressed  the  views 
of  his  government,  that  the  province  should  be  divided  into  five  county  court  districts, 
as  defined  in  the  minute  and  map  of  l>ritish  Columbia,  which  was  inclosed,  and  that  a 
duly  qualified  member  of  the  legal  profession  should  be  appointed  for  each  such  district. 

No  action  however  was  taken  upon  it,  the  division  of  county  court  districts  not 
being  the  duty  of  Canada. 

The  condition  of  matters  as  existing,  prior  and  up  to  confederation,  has  since  been 
and  still  is  in  force,  except  as  modified  by  the  local  Act  of  1872. 
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In  1876,  the  Civil  List  Act  of  Canada  was  amended  by  35th  Vic,  chap.  3,  which 
provided  for  the  salaries  in  respect  of  these  stipendiary  magistrates  or  county  court 
judges,  as  follows ;  the  sums  being  those  of  which  they  were  in  receipt  as  their  annual 
salaries  at  the  time  of  confederation,  namely  : — 

One  stipendiary  magistrate  for  Victoria $2,250  per  annum 

"  "  New  Westminster .,. .     2,425 

"  Cariboo 3,400 

«  Yale 3,000 

,         "  «  Lillooet  and  Clinton .  .     2,400 

"  "  Nanaimo  and  Coast. . .     2,250 

so  long  as  each  of  the  stipendiary  magistrates,  respectively,  retains  the  office  of  county 
judge." 

An  Act  now  under  consideration  has  three  features  : 

1st.  That  the  Lieutenant-Governor  in  Council  may  from  time  to  time  appoint  the 
times  and  places  at  which  county  courts  shall  be  held,  and  may, 

2nd.  Order  any  county  court  judge  to  hold  such  court,  and  at  such  time  and 
places  as  may  be  appointed,  and 

3rd.  May  appoint  the  places  at  which  such  county  court  judge  shall  reside  from 
time  to  time. 

To  the  first  of  these,  there  appears  to  be  no  objection  ;  it  concerns  the  administration 
of  justice,  and  is  part  of  the  constitution  of  a  provincial  court,  and,  therefore,  within 
local  legislative  competence. 

As  to  the  second,  it  may  be  remarked  that  so  long  as  the  county  court  judges,  as 
is  the  case  with  the  present  incumbents,  have  jurisdiction  over  the  whole  of  the  province, 
there  can  be  no  objection  to  the  temporary  performance  of  duties,  by  the  Judge  assigned 
to  one  district,  of  those  of  another  district ;  but  unless  any  special  and  good  cause  be 
shown  to  the  government  of  Canada,  for  such  temporary  transfer  of  duty,  the  under- 
signed considers  that  the  Dominion  cannot  be  required  to  pay  travelling  expenses  so 
incurred. 

It  may,  however  be  doubted  whether  the  words  "any  county  court  judge"  would 
be  applicable  to  any  future  appointments,  which  would  probably  be  made  for  special 
districts,  when  laid  out  by  the  local  government. 

The  Act  under  consideration  must  always  be  viewed  in  respect  to  travelling  allow- 
ances. 

No  fixed  sum  has  been  set  apart  for  such  purposes,  but  such  as  have  been  incurred, 
have  been  paid. 

The  subject  of  these  travelling  allowances  will  form,  it  is  proposed,  the  subject  of  a 
separate  memorandum,  but  the  undersigned  may  here  remark  that  he  is  of  the  opinion 
that  such  should  be  guided  by  this  rule,  viz.,  that,  taking  the  name  of  the  judge  in  con- 
nection with  the  district  for  which  he  was  acting  as  judge  at  the  time  of  the  union, 
with  reference  also  to  his  place  of  residence  in  such  district,  or,  if  not  resident  therein, 
then  that  of  such  place  as  would  reasonably  be  his  place  of  residence,  travelling  allow- 
ances be  given,  as  from  thence  to  the  courts  in  his  district,  either  at  a  fixed  scale  per 
diem,  or  an  annual  sum. 

As  to  the  third  point,  the  undersigned  feels  much  difficulty.  The  appointment  of  a 
judge  is  vested  in  the  Governor  General.  To  authorize  such  an  appointment,  there  must 
be  a  duly  constituted  court,  or  due  provisions  made  for  the  administration  of  justice, 
and  these  may,  by  local  enactment,  from  time  to  time,  be  varied. 
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As  to  the  position  of  these  county  court  judges  at  the  time  of  confederation,  they 
appear  to  stand  as  follows  : — 


Name. 


A.  T.  Bushby 

W.  R.  Spaldmg  . . . 
T.  O'ReiUy 

A.  T.  Pemberton.. . 
A.  E.  H.  Saunders. 
H.  M.  Ball 


Date 

of 
Appoint- 
ment. 


April,  1870. 

June,  1867. , 

do     1871. . 

do  1858. . 
do  1859. . 
do     1870. , 


Name  of  present 
District. 


New  Westminster 

Nanaimo  and  Comox 

Northern  Gold  Mines,  to  Omi 

mica  (i.e.  Yale) 

Victoria 

Lillooet 

Cariboo 


Salary. 


S    cts. 

2,425  00 
2,250  00 

3,000  00 
2,250  00 
2  400  00 
3,400  00 


By  reference  to  the  Act  of  Canada  of  1872,  35  Vic,  chap.  20,  salaries  were  assigned 
in  dififerent  proportions  to  the  stipendiary  magistrates  (otherwise  county  court  judges) 
for  certain  di-^cricts  by  name,  being  thus  above  mentioned. 

It  appears,  therefore,  that  the  county  court  judges,  though,  having  under  their 
original  appointment,  jurisdiction  over  the  whole  province,  have  been  hitherto  assigned 
and  appointed  to  certain  specific  districts,  being  in  fact  the  electoral  districts  of  the 
province. 

So  long,  therefore,  as  there  is  no  legislation  by  British  Columbia  altering  the  limits 
of  these  particular  districts,  the  undersigned  is  of  opinion  that  the  position  of  these 
gentlemen  as  county  court  judges  (so  called)  is  unaltered  from  that  at  the  time  of  con- 
federation. 

Being  now,  therefore,  in  effect  county  court  judges  for  particular  districts,  the 
undersigned  is  of  opinion  that  the  third  provision  of  the  act,  authorizing  the  Lieuten- 
ant-Governor to  appoint  the  places  at  which  such  county  court  judges  shall  reside  from 
time  to  time,  is  practically  assuming  a  power  of  appointment  of  judges,  and  he  advises 
that  the  Act  of  the  legislature  of  the  province  of  British  Columbia  passed  on  the  2nd  of 
March,  1874,  intituled,  "An  Act  to  make  provision  for  the  better  administration  of 
justice,"  be,  therefoi'e,  disallowed  by  your  Excellency  in  Council. 

T.  FOURNIER, 

Minister  of  Justice. 

Order  in  Council  disaJJon-iny  the  Act  above  mentioned,  published  in  the  Canada  Gazette 
on  the  l(;th  day  of  March,  1875,  Vol.  VIII.,  No.  39,  page  1160. 


Report  of  the  Ilonoxrable  the  Minister   of  Justice,   approved  by  His  E.vcellency  the 
(rorernor  Cfneral  in  Council  on  the  18th  March,  1875. 

Dkpartment  of  Justice,  Ottawa,  9th  March,  1875. 

Upon  a  petition  presented  l)y  several  county  court  judges  of  British  Columbia, 
praying  for  the  disallowance  by  the  Governor  General  of  an  Act  passed  by  the  legisla- 
ture of  that  province  on  the  L'nd  March,  1874,  intituled  :  "  An  Act  to  make  provision 
for  the  better  administration  of  justice"'; 

The  undersigned  is  of  opinion  that,  upon  due  consideration  of  the  circumstances  of 
the  case,  the  condition  of  the  county  judges  is  in  no  way  changed  by  confederation, 
except  in  that  their  duties  have  been  (liniinished. 

At  the  time  of  confederation,  in  addition  to  the  duties  attached  to  the  office  of 
county  court  judge,  they  appear  to  have  acted  as  gold  commissioners  and  Indian  agents, 
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in  respect  of  which  two  latter  offices  they  have  not  since  been  called  upon  to  act,  and  it 
seems  not  improbable  that  there  were  other  duties  imposed  upon  them,  which  they  do 
not  now  fulfil. 

The  undersigned  cannot  see,  therefore,  that  in  this  respect  the  county  court  judges 
have  any  reason  for  complaint. 

But  in  respect  to  the  provision  of  the  Act  in  question  which  gives  the  Lieutenant- 
Governor  power  to  appoint  the  places,  at  which  such  county  court  judge  shall  reside 
from  time  to  time,  the  undersigned,  in  a  report  upon  the  Act  itself,  has  expressed  the 
opinion  that,  as  there  are  now  in  effect  six  particular  districts,  the  third  provision  of 
the  Act  in  question  is  practically  assuming  a  power  of  appointment  of  judges,  and  he 
has  therefore  recommended  that  the  Act  should  be  disallowed. 

He  recommends  that  the  contents  of  this  memorandum  be  communicated  to  Mr. 
Pemberton,  acting  on  behalf  of  the  county  judges. 


FOURNIER, 

Minister  of  Justice, 
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BRITISH  COLUMBIA— 38th  VICTORIA,  1875. 

4th  Session,  1st  Parliament. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  26th  October,  1875. 

Department  op  Justice,  Ottawa,  20th  October,  1875. 

Upon  the  Acts  passed  by  the  legislature  of  the  province  of  British  Columbia,  and 
assented  to  by  the  Lieutenant-Governor  on  the  22nd  April,  1875,  the  undersigned  has 
the  honour  to  report  that  the  right  of  disallowance  ought  not  to  exercised  in  respect  to 
the  following  Acts,  and  he,  therefore,  recommends  that  they  be  left  to  their  operation, 
viz.,  chapters  1,  3,  4   5,  7  to  12,  14  to  17  and  19. 

EDWARD  BLAKE, 

Minister  of  Justice. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  10th  November,  1875. 

Department  op  Justice,  Ottawa,  30th  October,  1875. 

With  reference  to  the  Act  passed  by  the  legislature  of  British  Columbia,  assented 
to  22nd  April,  1875,  intituled  :  cap.  5.  "An  Act  to  amend  and  consolidate  the  laws 
affecting  Crown  lands  in  British  Columbia,"  the  undersigned  has  the  honour  to  report 
that  this  Act  is  identical  with  that  passpd  by  the  same  legislature,  and  assented  to  on 
the  2nd  March,  1874,  under  the  same  title  with  the  following  exceptions  : 

1st.  It  repeals  the  Land  Act  of  1874  ; 

2nd.  The  definition  of  crown  lands  is  altered,  the  words  'in  fee  simple"  being 
substituted  for  the  words  "  in  free  and  common  soccage  "  ; 

3rd.  The  60th  section  provides  as  follows  : — 

"  The  Lieutenant-Governor  in  council  shall  at  any  time,  by  notice  signed  by  the 
Chief  Commissioner  of  Lands  and  Works,  and  published  in  the  British  Columbia  Gazette, 
reserve  any  lands  not  lawfully  held  by  record,  pre-emption,  purchase,  lease  or  Crown 
grant,  for  the  purpose  of  conveying  the  same  to  the  Dominion  Government,  in  trust,  for 
the  use  and  benefit  of  the  Indians,  or  for  railway  purposes  as  mentioned  in  article  11 
of  the  terms  of  union,  or  for  such  other  purposes  as  may  be  deemed  advisable  ; "  in  lieu 
of  the  same  section  of  the  former  Act  which  reads  as  follo\vs  : — 

"  The  Lieutenant-Governor  in  Council  shall,  at  any  time  and  for  such  purposes  as 
may  be  deemed  advisal^le,  reserve,  by  notice  published  in  the  British  Columbia  Gazette, 
any  lands  not  lawfully  held  by  record,  pre-emption,  purchase,  lease  or   ci'own  grant." 

4th.  The  provision  in  the  former  Act  as  to  the  Act  not  coming  into  force  until  pro- 
clamation. 

The  undersigned  begs  leave  to  refer  to  the  approved  report  of  his  predecessor  upon 
the  subject  of  the  former  Act,  dated  19th  January,  1875,  upon  which,  by  Order  in 
Council,  dated  11th  March  1875,  the  Act  was  disallowed. 

The  grave  questions  arising  in  that  report,  and  those  under  discussion  between  the 
two  governments  as  to  the  mode  of  dealing  with  the  Indians,  are  still  unsettled  ;  and 
it  appears  to  the  undersigned  that*the  alterations  made  in  this  Act  are  not  such  as  to 
meet  the  difficulties  which  resulted  in  the  disallowance  of  the  former  Act. 

It  may  perhaps  be  hoped  that  before  the  time  within  which  the  power  of  disallow- 
ance must  be  exercised,  this  question  will  be  settled ;  but  should  that  be  otherwise,  it 
appears  to  the  undersigned,  that  the  jiolicy  and  line  of  agreement,  which  led  to  the  dis- 
allowance of  the  former  Act, must  lead  to  the  disallowance  of  this  one  also. 
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The  undersigned  recommends  that,  beyond  the  communication  of  the  views  of 
Council  to  the  government  of  British  Columbia,  no  action  should  be  taken  in  reference 
to  this  Act,  until  the  last  day  at  which  disallowance  may  take  place. 

EDWARD  BLAKE, 

Minister  of  Justice. 

Report    of  the   Honourable  the  Minister  oj  Jtistice,  approved  by   His   Excellency   the 
Governor  General  in  Council  on  the  7th  January,  1876. 

Department  of  Justice,  Ottawa,  5th  January,  1876. 

Upon  an  Act  passed  by  the  legislature  of  the  province  of  British  Columbia,  assented 
to  on  the  22nd  April  1875,  chapter  18,  intituled  :  "An  Act  to  make  powers  of  attorney 
valid  in  certain  cases," the  undersigned  begs  to  report: — 

This  Act  recites  that  "  difficulties  frequently  arise  as  to  titles  to  lands  and  other 
property,  by  reason  of  its  conveyances,  oi  other  instruments,  and  Acts  effecting  the 
the  same,"  in  certain  cases. 

After  dealing  with  these  cases,  and  providing  for  the  registration  generally  of 
powers  of  attorney,  of  declarations  of  the  death,  bankruptcy,  insolvency  or  marriage  of 
the  principal  or  the  revocation  of  any  such  power  of  attorney,  the  7th  section  provides 
that  "  any  person  who  shall  wilfully  efface,  deface,  mutilate  or  destroy  any  power 
of  attorney,  declaration  or  notice,  respectively,  which  shall  have  been  filed  under  the 
provisions  of  this  Act,  shall,  upon  conviction  thereof,  be  imprisoned  with  or  without 
hard  labour,  for  any  term  not  exceeding  two  years." 

This  section  appears  to  trench  upon  the  provisions  of  the  criminal  law,  and  the 
undersigned  suggests  that  t!ie  attention  of  the  government  of  British  Columbia  should 
be  invited  to  this  difficulty,  with  a  view  to  their  considering  whether  the  Act  should 
not  be  amended  before  the  period  arrives  for  determining  as  to  its  disallowance. 

EDWARD  BLAKE, 

Minister  of  Justice. 

Heport  of   the  Honourable    the  Minister   of  Justice,  approved  by    His    Excellency    the 
Governor  General  in  Coii7ici/,  on  the  16th  October,  1875. 

Department  of  Justice,  Ottawa,  13th  October,  1875. 

Upon  an  Act  passed  by  the  legislature  of  British  Columbia,  on  the  22nd  April, 
1875,  chapter  5,  intituled  :  "An  Act  to  make  provision  for  the  better  administration  of 
Justice,"  the  undersigned  has  the  honour  to  report,  that  this  Act  enables  the  Lieutenant- 
Governor  in  council  to  divide  the  province  into  as  many  districts  as  he  may  think  fit, 
such  districts  to  be  called  county  court  districts,  and  to  define  the  boundaries  thereof, 
and  from  time  to  time  to  alter  and  vary  the  same,  and  from  time  to  time  to  a2:)point  the 
times  and  places  at  which  county  courts  shall  be  held  in  such  districts. 

An  Act  upon  the  same  subject  was  passed  by  the  same  legislature  on  the  2nd  March, 
1874,  and  disallowed  under  an  approved  report  by  the  predecessor  of  the  undersigned, 
dated  9th  March,  1875.     To  that  report  the  undersigned  refers. 

It  appears  to  the  undersigned  to  be  important  that  the  province  should  be  divided 
for  the  purposes  of  county  courts,  into  districts,  but  having  regard  for  the  views  expressed 
in  the  said  approved  report,  and  considering  that  the  consequence  of  permitting  the  Act 
now  under  consideration  to  go  into  operation,  would  be  to  permit  the  Lieutenant-Governor 
in  Council  to  arrange  the  boundaries  of  these  districts  and  to  alter  them  at  his  pleasure, 
and  so  practically  to  determine  at  his  pleasure  the  places  within  which  tlie  county  court 
judges  should  have  jurisdiction.  It  appears  to  the  undersigned  that  the  Act  is  objec- 
tionable, as  the  alterations  thereby  authorized  might  practically  result  in  the  appointment 
by  the  local  government,  of  a  county  court  judge  to  a  new  district  or  judgeship,  thus 
transferring  to    the  local  government  a  part  of  the   power  of  appointment   vested   in 
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this  government  under  the  constitution.  So  long  as  the  local  legislature  keeps  within 
its  own  hands  the  division  of  the  districts  and  the  alteration  of  their  boundaries,  this 
government  has,  by  virtue  of  the  power  of  disallowance,  some  measure  of  control,  over  such 
action ;  but  should  this  Act  go  into  operation,  no  such  control  could  thereafter  be 
exercised  here. 

The  undersigned  has  been  led  to  believe  that  it  may  be  important  in  the  peculiar 
circumstances  of  the  country,  to  make  provision  for  the  holding  of  courts  at  places 
where,  owing  to  the  influx  of  miners  and  others,  a  population  is  suddenly  brought 
together,  and,  in  this  view,  he  thinks  it  would  not  be  objectionable  that  the  local 
legislature  should  give  ~power  to  the  Lieutenant-Governor  in  council  from  time  to  time, 
to  appoint  the  times  and  places  at  which  the  county  courts  shall  be  held  in  the  districts. 

The  undersigned  recommends  that  it  should  be  suggested  to  the  Government  of 
British  Columbia  to  repeal  the  Act,  and  to  efiect  any  division  of  the  province  into 
districts,  and  any  definition  of  the  boundaries  of  such  districts,  which  they  may  think 
desirable,  by  legislation,  instead  of  by  the  machinery  proposed  by  the  Act. 

EDWARD  BLAKE, 

Minister  of  Justice. 

Lieutenant-Governor  Trutch  to  the  Hon.  the  Secretary  of  State  cf  Canada. 

Government  House,  British  Columbia,  27th  April,  1876. 

Sir,  — I  have  the  honour  to  inclose  herewith  a  minute  of  my  executive  council, 
together  with  a  transcript  of  a  telegraphic  despatch  which,  in  accordance  therewith,  I 
have  this  day  addressed  to  you  in  reply  to  your  telegram  to  me  of  the  13th  April,  and 
stating  the  views  of  this  government  as  to  the  several  Acts  of  the  last  session  of  the 
legislature  of  this  province  therein  referred  to. 

I  have,  ifec, 

JOSEPH  W.  TRUTCH, 

Lieutenant-  Governor. 

Jiejjort   of  a  Committee   of  the  HoywurabJe    the    Executive    Council,   approved    hy  His 
Honour  the  Lieutenant-Governor  in  Council  on,  the  20th  day  of  April,  1876. 

Referring  to  the  telegram  from  the  Secretary  of  State  for  Canada  of  the  13th  inst., 
submitted  by  your  Excellency  for  consideration  in  executive  council,  the  committee  of 
council  respectfully  request  that  you  will  be  pleased  to  reply  thereto  by  telegraph  to 
the  following  effect  : — 

"  That  this  government  concurs  in  the  disallowance  of  the  '  Act  for  the  better 
Adminstration  of  Justice  "  ;  that  the  general  question  involved  therein  is  under  consider- 
ation, and  if  time  admit,  a  bill  reorganizing  the  system  will  be  submitted  to  the  legis- 
lative assembly. 

"That  theol)jections  to  the  Act,  amending  the  Crown  Lands  Act,  are  considered  to 
be  removed  by  tlie  agreement  for  the  settlement  of  the  Indian  land  question  by  com- 
missioners, and  that  the  Power  of  Attorney  Act  will  be  immediately  amended  so  as  to 
remove  objections  to  section  7. ' 

T.  BASIL  HUMPHREYS, 

Miinster  (f  Finauce  and  Ch'rk  of  Executive  Coiincil. 

Report  of  the  Hon.   th'   Mini.xf'r   of  Justice,   approved  hy  His  Excellency  the   Governor 
<ri!ii-  rul  in  Couin-il  on  the  6th  May,  1S76. 

Dki'ahtmknt  of  Justice,  Ottawa,  28th  April,  1876. 

With  reference  U^  the  Acts  <.f  British  Columbia  assented  to  on  the  22nd  April, 
1875,  the  time  for  action  upon  which  will  expire  on  the  8th  May  next,  the  undersigned 
begs   to  report  as  follows  : 
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1.  By  minute  in  council  of  the  16th  October,  1875,  the  report  of  the  undersigned 
upon  the  Act  chapter  5,  intituled  :  "  An  Act  to  make  provision  for  the  better  Admin- 
istration of  Justice,  "  was  approved. 

A  copy  of  that  minute  was  transmitted  to  the  Lieutenant  Governor  of  British 
Columbia. 

The  views  of  the  government  of  British  Columbia  not  having  been  communicated 
to  his  Excellency,  the  Secretary  of  State  recently  asked  for  a  telegraphic  communication 
upon  the  subject. 

By  telegraph,  dated  27th  April,  from  the  Lieutenant-Governor  to  the  Secretary  of 
State,  he  is  informed  that  the  government  of  British  Columbia  concurs  in  the  disallow- 
ance of  the  Act  for  the  better  Administration  of  Justice ;  that  the  general  question  in- 
volved therein  is  now  under  consideration,  and  a  bill  reorganizing  the  system  will,  if 
time  admit,  be  submitted  to  the  legislature. 

The  report  of  the  undersigned  proposed  that  it  should  be  suggested  to  the  gov 
ernment  of  British  Columbia  to  repeal  the  Act,  and  to  effect  the  division  of  the  pro- 
vince into  districts,  tfec,  by  legislation,  instead  of  by  the  machinery  proposed  by  the  Act. 

As  the  provincial  government  suggests  the  exercise  of  the  power  of  disallowance, 
and  it  is  not  certain  whether  amendatory  legislation  will  be  held  this  session,  the  un- 
dersigned recommends  that  the  said  Act  be  disallowed. 

2.  By  minute  in  council  of  the  10th  November,  1875,  the  report  of  the  under- 
signed upon  the  Act,  intituled  :  "An  Act  to  amend  and  consolidate  the  Laws  respecting 
Crown  Lands  in  British  Columbia,"  was  approved. 

The  same  steps  were  subsequently  taken  upon  this  subject,  as  those  detailed  with 
reference  to  the  subject  treated  of  in  the  first  paragraph. 

The  Lieutenant-Governor's  communication  upon  this  Act  states  that  the  objections 
taken  by  council  to  it  are  considered  to  be  I'emoved  by  the  agreement  for  a  settlement 
of  the  Indian  land  question  by  commissioners. 

Although  the  undersigned  cannot  concur  in  the  view  that  the  objections  taken  are 
entirely  removed  by  the  action  referred  to  ;  and,  though  he  is  of  opinion  that,  accord- 
ing to  the  determination  of  council  upon  the  previous  Crown  Lands  Act,  there  remains 
serious  question  as  to  whether  the  Act  now  under  consideration  is  within  the  com- 
petence of  the  provincial  legislature,  yet  since,  according  to  the  information  of  the 
undersigned,  the  statute  under  consideration  has  been  acted  upon,  and  is  being  acted 
upon  largely  in  British  Columbia,  and  great  inconvenience  and  confusion  might  result 
from  its  disallowance ;  and,  considering  that  the  condition  of  the  question  at  issue 
between  the  two  governments  is  very  much  improved  since  the  date  of  his  report,  the 
undersigned  is  of  opinion  that  it  would  be  the  better  course  to  leave  the  Act  to  its 
operation. 

It  is  to  be  observed  that  this  procedure  neither  expresses  nor  impliedly  waives 
any  right  of  the  government  of  Canada  to  insist  that  any  of  the  provisions  of  the  Act 
are  beyond  the  competence  of  the  Local  Legislature,  and  are  consequently  inoperative. 

The  undersigned  recommends  that  the  Act  be  left  to  its  operation. 

3.  By  minute  in  council  of  the  7th  January,  1876,  the  report  of  the  undersigned 
respecting  an  Act,  intituled  :  "  An  Act  to  make  Powers  of  Attorney  valid  in  certain 
cases,"  was  approved. 

The  same  steps  were  subsequently  taken  upon  this  subject  as  those  detailed  with 
reference  to  the  subjects  treated  of  in  the  first  paragraph. 

The  Lieutenant-Governor's  communication  upon  this  Act  states  that  it  will  be 
immediately  amended,  to  remove  the  objections  taken  to  section  7,  which  was  the  only 
clause  objected  to.  Upon  this  assurance  of  the  government  of  British  Columbia,  the 
undersigned  recommends  that  the  Act  be  left  to  its  operation. 

EDWARD  BLAKP:, 

Miuistfr  of  J^h'itv'e. 

Order  in    Council  disaUo^cing   the   Act   above  mentioned  jmhlialifd  in  the   Canada 
Gazette  on  the  6th  day  of  May,  1876,  Vol.  IX.,  No.  Jf.5,  page  14o7. 
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BRITISH  COLUMBIA,  39th  VICTORIA,  1876. 

t 
IsT  Session — 2nd  Parliament. 

Report  of  the  Honourable   the  Minister  of  Justice,   approved  hy   His   Excellency   the 
Governor  General  hi.  Cou7icil  on  the  4th  November,  1876. 

Department  of  Justice,  Ottawa,  11th  October,  1876. 

With  reference  to  the  Acts  of  the  legislature  of  British  Columbia,  passed  in  the 
first  session  of  the  second  legislature,  39th  Victoria,  1876,  the  undersigned  begs  to 
report  as  follows,  viz.,  chapters  4,  6,  7,  9,  10,  13  to  29.  He  recommends  that  these  be 
left  to  their  operation. 

With  reference  to  chapter  1.  "  An  Act  to  amend  the  Municipality  Act,  1872,  and 
Amendments  thereto." 

This  Act  contains  several  provisions  with  reference  to  licenses,  with  respect  to 
which  the  power  of  local  legislatures  is  in  controversy. 

The  undersigned  recommends  that  the  course  hitherto  pursued  should  be  continued, 
and  the  Act  left  to  its  operation. 

Chapter  2.   "  An  Act  to  amend  and  consolidate  the  '  Public  Schools  Acts.'  " 

Section  43,  both  by  the  character  of  the  Acts  with  which  it  deals,  and  by  the  term 
which  applies  to  these  Acts,  namely,  "  offence,"  appears  to  trench  upon  the  criminal 
law,  and  the  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor 
should  be  called  to  this  section,  with  a  view  to  its  amendment. 

Chapter  3.  "  An  Act  to  provide  for  the  maintenance  of  the  Wagon  Road  from 
Yale  to  Cariboo." 

This  Act  repeals  the  "Tolls  Exemption  Ordinmce,  1865  ;"  the  "Tolls  Exemption 
Ordinance,  1865,  amendment  Act  ;  "  the  "Tolls  Exemption  Act,  1871  ;"  the  "Thompson 
Bridge  Act,  1864,"  and  the  "Thompson  Bridge  Ordinance,  1868." 

It  establishes  a  toll  of  half  a  cent  for  every  pound  avoirdupois  of  goods,  merchan- 
dise, stores,  productions  and  chattels,  other  than  those  hereinafter  excepted,  which 
shall  respectively  be  carried  over  or  across  the  Alexandra  Suspension  Bridge  or  the 
Eraser  River,  within  a  distance  of  ten  miles  from  the  bridge,  or  carried  from  Clinton  in 
the  direction  of  Cariboo. 

The  3rd  section  exempts  from  tolls,  good,  merchandise,  stores,  productions  or 
chattels  passing  over  the  l)ridge,  from  the  direction  of  Cariboo  towards  Yale.  It 
exempts,  also,  mining  machinery,  faiming  implements,  wheat,  beans,  pease,  oats,  barley 
and  grain  of  all  kinds,  hay,  roots,  vegetable^  and  other  agricultural  produce,  the  growth 
of  the  province,  and  all  flour  and  meal  manufactured  in  the  province  from  wheat,  beans, 
peas,  oats,  barley  and  giain  of  all  kinds  grown  in  the  piovince,  and  all  cattle,  and  all 
articles  and  things  coming  in  the  direction  of  the  seaboard  from  the  interior  of  the 
province,  whether  intended  for  export  or  home  consumption,  for  the  purpose  of  manu- 
facture in  the  province,  or  any  other  purpose  whatsoever. 

The  repealed  oidinance,  1^65,  exempted  from  road  and  ferry  tolls  in  British 
Columbia,  on  the  ground  that  it  was  expedient  to  exempt  agricultural  produce  of  home 
growth  from  road  tolls,  all  agricultural  produce  in  an  unprepared  state,  the  growth  of 
the  colony. 

The  repealed  ordinance  of  1871  extended  the  exemption  to  flour  and  meal  manu- 
factured from  grain  of  all   kinds,   the  growth  of  the  colony. 

The  repealed  exemption  ordinance  of  1871  recited  that  it  was  desirable  to  en- 
courage the  transmission  of  articles  of  (>xport  from  the  interior  of  the  colony,  and 
exempted  all  articles  and  things  coming  in  the  direction  of  the  seaboard  from  the 
interior,  whether  intended  for  expoit  or  home  consumption,  or  for  any  other  purpose, 
from  liability  to  tolls. 
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It  is  obvious,  therefore,  that  the  Act  now  under  consideration  is  in  furtherance  of 
a  policy  which  has  been  pursued  in  British  Columbia  for  several  years ;  but  the  under- 
signed feels  it  his  duty  to  call  the  attention  of  council  to  this  legislation,  which,  in 
effect,  places  upon  the  consumers  of  imported  goods,  the  chief  burden  of  maintaining  the 
public  roads  which  are  established,  as  well  for  the  transport  of  articles  of  home 
production. 

The  undersigned  does  not  recommend  the  disallowance  of  this  Act,  but  he  must 
point  out  that  its  principle  might  be  so  extended,  as  to  render  it  necessary  to  con- 
sider the  question  whether  such  legislation  does  not  trench  on  the  regulation  of  trade 
and  commerce. 

Chapter  5.  "  An  Act  to  make  better  provision  for  the  qualification  and  registration 
of  voters." 

Section  13  appears  to  trench  upon  the  criminal  law,  and  the  undersigned  recom- 
mends that  the  attention  of  the  Lieutenant-Governor  be  called  to  it. 

Chapter  8.  "An  Act  to  assess,  levy  and  collect  taxes  on  property  in  British 
Columbia." 

The  British  Columbia  Assembly  passed,  in  its  session  of  1872,  an  Act  to  impose  a 
wild  land  tax,  which  was  reserved.  Upon  that  Act  the  following  observations  were 
made  by  the  then  Minister  of  Justice,  viz.  : — 

"  This  Act  imposes  a  tax  of  four  cents  per  acre  upon  all  lands,  with  certain  exceptions. 

"  By  subsection  a  of  the  first  clause  of  this  bill,  lands  vested  in  or  held  in  trust  for 
Her  Majesty,  or  for  the  public  uses  of  the  province,  are  exempted  from  the  tax. 
Although,  under  this  exemption,  the  lands  to  be  conveyed  in  trust  by  the  government 
of  British  Columbia  to  that  of  the  Dominion,  under  the  1 1  th  section  of  the  terms  of  the 
union  between  British  Columbia  and  the  Dominion,  will  be  free  from  the  tax,  it  is  clear 
that  whenever  these  lands  are  conveyed  to  any  company  incorporated  for  the  purpose 
of  the  construction  of  the  Pacific  Railway,  the  exemption  will  cease. 

"  Now,  the  imposition  of  so  heavy  a  tax  as  4  cents  an  acre  upon  this  large  tract 
of  wild  lands,  will  render  it  practically  valueless. 

"  The  government  of  Canada  are  taking  active  steps  to  endeavour  to  induce  capi- 
talists to  engage  in  the  great  undertaking  of  constructing  a  railway  to  connect  the 
two  oceans.  The  chief  inducement  to  such  capitalists  is  the  promise  of  a  large  grant 
of  land  in  aid  of  the  enterprise,  and  the  imposition  of  such  a  tax  upon  these  railway 
lands,  would  greatly  diminish  the  prospect  of  a  company  being  formed." 

"  The  Attorney  General  of  British  Columbia  seems  to  agree  with  the  undersigned 
in  this  opinion.  Under  the  circumstances,  therefore,  the  undersigned  begs  respectfully 
to  recommend  that  the  assent  of  your  Excellency  be  withheld   from  this  bill. 

"  He  also  begs  leave  to  suggest  that  the  Lieutenant-Governor  of  British  Columbia 
be  instructed  to  press  upon  his  government  the  expediency  of  exempting  these  railway 
lands  in  any  Act  that  may  be  hereafter  passed  imposing  a  land  tax. 

"  He  would  further  suggest,  to  prevent  the  possibility  of  a  doubt,  that  subsection 
a,  above  referred  to,  should,  in  any  new  Act,  be  amended,  by  exempting  lands  now  or  at 
any  time  hereafter  vested  in,  or  held  in  trust  for  Her  Majesty." 

The  Act  was  not  assented  to. 

In  1873  the  British  Columbia  legislature  passed  an  Act  to  impose  a  wild  land 
tax,  by  which  an  annual  land  tax  of  1  per  cent  upon  the  value  per  acre,  was  assessed 
and  levied  upon  all  land,  save  as  therein  exempted.  The  first  exemption  is  "  land  now 
or  at  any  time  hereafter  vested  in  or  held  in  trust  for  Her  Majesty,  or  for  the  public 
uses  of  the  province." 

This  Act  was  left  to  its  operation.  It  is,  by  the  Act  now  under  consideration, 
repealed,  and  the  following  provisions  are  enacted  : — 

Section  8.  "  All  land  and  personal  property  and  income,  in  the  province  of  British 
Columbia  shall  be  liable  to  taxation,  subject  to  the  following  exemjDtions,  that  is 
to  say  : — 

(1.)  All  property  now  or  hereafter  to  be  vested  in,  or  held  in  trust  for  Her  Majesty, 
or  now  or  hereafter  to  be  held  as  Dominion  railway  lands,  and  all  lands  to  be  conveyed 
to  the  Dominion  government  under  the  11th  section   of  the  terms  of  union,   or  other- 
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wise,  or  held  by  Her  Majesty,  or  vested  in  any  public  body  or  body  corporate,  oflBcer, 
or  person,  or  in  trust  for  Her  Majesty,  or  for  the  public  uses  of  the  province  ;  and  also  all 
property  vested  in  or  held  by  Her  Majesty,  or  any  other  person  or  body  corporate,  in  trust, 
or  for  the  use  of  any  tribe  or  body  of  Indians,  and  either  unoccupied  or  occupied  by 
some  person  in  an  official  capacity. 

Section  9.  "  There  shall  be  assessed,  levied  and  collected  from  every  person,  and 
paid  to  Her  Majesty,  her  heirs  and  successors,  the  sums  following,  that  is  to  say  : — 

"  One-third  of  one  per  cent  on  the  assessed  value  of  real  estate. 

Section  10.  "In  addition  to  the  tax  hereby  imposed  on  real  estate,  an  annual  tax: 
of  five  cents  per  acre  shall  be  levied  upon  all  unoccupied  land  in  the  province ;  provided 
that  no  such  tax  shall  be  levied  or  collected  in  respect  of  the  following  land  : — 

(2.)  "Land  now,  or  at  anytime  hereafter,  vested  in,  or  held  in  trust  for  Her 
Majesty,  or  for  the  public  uses  of  the  province. 

(3.)  "  Land  held  for  the  benefit  of  any  tribe  or  body  of  Indians." 

The  words  "unoccupied  land  "  mean  land  on  which  there  shall  not  be  existing  im- 
provements to  the  amount  of  $5  per  acre  on  each  parcel  of  land. 

It  will  be  observed  that  the  exemption  from  the  fixed  tax  of  five  cents  on  unoccu- 
pied land,  is  not  as  extensive  as  the  exemption  from  the  tax  on  the  assessed  value ;  and 
it  might  be  argued  to  include  lands  "held  as  Dominion  railway  lands,  or  to  be  conveyed 
to  the  Dominion  government  under  the  11th  section  of  the  terms  of  the  union,"  'which 
are  exempted  from  the  operation  of  the  8th  section. 

The  undersigned  presumes  that  this  cannot  have  been  intended,  and  he  suggests 
that  the  attention  of  the  Lieutenant-Governor  be  called  to  this)  difficulty,  with  a  view 
to  the  amendment  of  the  section,  before  the  period  arrives  for  determining  whether  the 
Act  should  be  disallowed. 

Section  38  appears  to  trench  upon  the  criminal  law,  and  this  fact  should  be  sug- 
gested to  the  Lieutenant-Governor. 

Section  13,  schedule  B.  These  provisions  trench  on  the  subject  of  census  and 
statistics  ;  but  provincial  legislation  of  a  similar  character  has  been  repeatedly  left  to  its 
operation,  and  the  undersigned  cannot  recommend  interference  with  this  Act  on  that 
ground. 

Cliapter  11.   "An  Act  to  amend  the  'Licenses  (Ordinance,  1867.'" 

The  Licenses  Ordinance,  1867,  prohibited  the  carrying  on  of  various  descriptions 
of  business,  save  under  licenses,  for  which  various  sums  were  payable.  The  Act  now 
under  consideration  provides  that  certain  licenses  must  be  taken  out,  in  addition 
to  the  licenses  required  to  be  taken  out  by  the  persons  following  the  several  trades, 
occupations,  professions  or  businesses  mentioned,  and  set  forth  in  schedule  A  of  the 
License  Act,  1SG7. 

Tlie  continuing  validity  of  that  ordinance  is  asserted,  though  the  question  whether 
it  be  wholly  valid,  depends  upon  the  question  as  to  the  regulation  of  trade,  to  which  the 
undersigned  has  rcferivd  as  in  controversy. 

But  the  new  Act  I'aises  an  additional  and  very  serious  question.  It  requires  that 
there  shall  he  paid,  by  way  of  license,  the  following  sums,  that  is  to  say  : — 

(p.)  "  By  vAdvy  person  following  the  occupation  of  a  commercial  traveller,  who  is 
not  a  perniancMit  resident  i)f  the  province,  and  is  engaged  in  the  business  of  selling 
merchandise,  or  of  soliciting  orders  therefor  by  sample  or  otherwise,  the  sum  of  two 
hundred  dollars,  in  advance,  cverv  yeai-. 

(y.)  "  By  every  jx-rson,  not  being  a  permanent  resident  in  r)ritish  Columbia,  and 
not  being  a  commereial  tra\cller,  who  trades  or  sells  an}-  goods  whatsoever  in  the 
province,  one  hundred  and  fifty  dollars,  in  advance,  every  year.  Provided,  that  in  the 
electoral  district  of  Kooten.-iy  tlie  sum  of  one  ))er  cent  only  shall  be  paid  bv  any  person 
engaged  in  the  business  of  parkin;,',  on  ihe  gi-oss  value  of  the  caigo. 

(r.)  "  By  every  person  engaged  in  peddling  or  hawking  any  goods  whatsoever  in 
any  part  of  Jiritish  Coluinl)ia,  not  Ijeing  farming  produce  of  home  growth,  or  home 
manufacture  of  any  dcscrij)tion,  or  fish  oi-gaine,  one  hundred  and  fifty  dollars,  in  advance, 
every  year." 
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It  further  requires  that  these  sums  shall  be  paid,  in  addition  to  any  sums  that  may 
be  imposed  and  collected  by  any  municipality  under  any  by-law  passed  for  the  same 
purposes. 

Looking  to  the  three  sections,  it  deems  sufficiently  obvious  that  they  are  directed 
to,  and  will  have  the  effect  of  laying  a  duty  or  charge  upon  the  sale,  chiefly,  if  not 
exclusively,  of  imported  goods,  when  effected  by  persons  not  permanent  residents  of  the 
province. 

Section  "r"  expressly  imposes  a  tax  of  $150  on  persons  engaged  in  peddling  or 
hawking  any  goods,  not  being  farming  produce  of  home  growth,  or  home  manufacture, 
or  fish  or  game. 

Section  "(/  "  imposes  a  tax  of  $150  on  every  person,  not  a  permanent  resident  in 
the  province,  who  trades  or  sells  any  goods  whatsoever  in  the  province.  This  section  is 
not,  in  terms,  confined  to  imported  goods,  but  it  is  obvious  that  its  practical  application 
would  be  chiefly  to  these  goods.  In  the  district  of  Kootenay,  1  per  cent  on  the  gross 
value  of  the  cargo  is  substituted  for  the  fixed  tax. 

i  Section  "  ;;  "  imposes  a  tax  on  every  person  following  the  occupation  of  commer- 
cial traveller,  not  a  permanent  resident  in  the  province,  engaged  in  the  business  of 
selling  merchandise  or  of  soliciting  orders,  by  sample  or  otherwise,  and  this  tax 
obviously,  both  from  the  description  of  the  person  and  of  the  business^  and  from  the 
circumstances  of  the  country,  applies  to  imported  goods  when  sold  by  particular  per- 
sons. The  unequal  and  discriminatory  character  of  these  taxes,  and  their  injurious 
effect  in  the  regulation  of  trade  and  commerce,  are  very  obvious. 

The  Act  further  recognizes  the  power  of  municipalities  to'  pass  by-laws  for  the 
imposition  of  taxes  to  an  indefinite  amount  for  the  same  purposes. 

Besides  the  express  provision  of  the  British  North  America  Act,  vesting  exclu- 
sively in  Canada  the  regulation  of  trade  and  commerce,  it  is  to  be  observed  that  that 
Act  vests  in  that  parliament  the  legislation  on  duties,  customs  and  excise,  and  the 
funds  produced  thereby. 

It  also  provides  that,  "  all  articles  of  the  growth,  produce  or  manufacture  of  any 
one  of  the  provinces  shall,  from  and  after  the  union,  be  admitted  free  into  each  of 
the  other  provinces." 

The  local  Act  now  under  consideration  appears  to  the  undersigned,  by  reason 
of  its  peculiar  provisions,  both  as  to  the  classes  of  persons  and  the  description  of 
trade  subjected  to  taxation,  to  involve  an  attempt  to  regulate  trade  and  commerce  in 
excess  of  the  powers  of  a  local  legislature,  opposed  to  the  spirit  of  the  Union  Act, 
in  violation  of  sound  principles  of  taxation  and  of  mischievous  tendency,  and  he 
recommends  that  the  attention  of  the  Lieutenant-Governor  be  called  to  it,  with  a 
view  to  ascertaining  whether  the  local  government  will  agree  that  it  should  not  be 
forced  until  the  next  session  of  the  legislature,  and  that  legislation  will  then  be  pro- 
moted for  its  repeal ;  otherwise,  that  it  should  ))e  disallowed. 

.Chapter  12.  An  Act  to  further  aniend  the  "Licenses  Ordinance,  1867." 

This  Act  enacts  that,  in  addition  to  the  sums  required  to  be  paid  by  way  of 
license  in  the  Act  recited,  there  shall  be  paid  by  every  drover,  driving  or  bringing 
cattle,  horses,  sheep  or  hogs  into  the  province,  a  license  of  $150  every  six  months, 
in  advance. 

The  obser^■ations  made  with  reference  to  chapter  11  apply  to  this  Act,  and  the 
undersigned  recommends  that  the  same  course  be  pursued  with  reference  to  it. 

Chapter  24.   An  Act  to  amend  the  "  Power  of  Attorney  Act,  1875." 

This  Act  amends  the  7th  section  of  the  recited  Act,  by  substituting  for  hard 
labour  for  the  term  of  two  years,  any  term  not  exceeding  eighteen  montlis.  The 
recited  Act  was  one  upon  which  the  undersigned,  on  the  5th  January,  1870,  reported, 
pointing  out  that  this  section  trenched  upon  the  provisions  of  the  criminal  law,  and 
suggesting  that  the  attention  of  the  government  of  British  Coluinl)ia  should  be 
invited  to  this  difliculty,  with  a  view  to  their  considering  whether  tlie  Act  should  not 
be  amended,  before  the  period  arrives  for  determining  as  to  its  disallowance. 

In  answer  to  a  subsequent  application  made  to  the  i^overnment  of  British 
Columbia   as  to  their  views,  the  Lieutenant-Governor  stnted  that  the   Act  would  be 
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immediately  amended,  to  remove  the  objection  taken  to  this  section,  and  upon  this 
assurance  of  the  government  of  British  Columbia,  the  undersigned  recommended  that 
the  Act  should  be  left  to  its  operation,  which  was  accordingly  done.  , 

It  is,  however,  to  be  observed,  that  notwithstanding  the  alteration  of  the  penalty 
of  two  years,  with  or  without  hard  labour,  to  eighteen  months,  with  or  without  hard 
labour,  the  section  is  still  an  invasion  of  the  criminal  law,  and  the  undersigned 
recommends  that  the  attention  of  the  Lieutenant-Governor  should  be  called  to  the 
propriety  of  inviting  its  amendment. 

EDWARD  BLAKE, 

Minister  of  Justice. 


Report  of  the  Hon.    the  Minister  of  Justice,  approved  hy  His   Excellency   the  Governor 
General  in  Council  on  the  2Jf.th  May,  1877. 

Department  of  Justice,  Ottawa,  22nd  May,  1877. 

Referring  to  the  report  of  the  Minister  of  Justice,  of  the  11th  of  October  last, 
upon  the  Acts  of  the  legislature  of  British  Columbia  passed  in  the  session  of  1876, 
I  beg  to  report : — 

That  in  accordance  with  the  suggestion  contained  in  that  report,  chapter  8  ^of 
those  Acts  has  been  amended,  so  as  to  remove  the  objection  referred  to  in  the  report, 
and  chapters  11  and  12  have  been  repealed. 

I  therefore  recommend  that  the  said  chapter  8  be  left  to  its  operation. 

A.  J.  SMITH, 

For  the  Minister  of  Justice. 
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BRITISH  COLUMBIA,  40th  VICTORIA,   1877. 

2nd  Session — 2nd  Parliament. 
Lieutenant-Governor  of  British  Columbia  to  the  Hon.  the  Secretary  of  State. 

Government  House,  British  Columbia,  10th  May,  1877. 

Sir, — I  have  the  honour  to  transmit  to  you  herewith,  for  the  information  of  his 
Excellency  the  Governor  General  of  Canada,  a  certified  copy  of  all  the  Acts  passed  at 
the  last  session  of  the  legislative  assembly  of  this  province,  and  to  which  I  assented 
in  Her  Majesty's  name,  on  the  18th  day  of  April  last. 

Also  a  certified  copy  of  a  bill  No.  35  passed  at  the  said  session,  intituled  :  "  An  Act 
to  amend  the  Gold  Mining  Amendment  Act,  1872,"  to  which  I  did  not  assent,  but  which 
I  reserved  for  the  signification  of  the  pleasure  of  his  Excellency  the  Governor  General 
of  Canada. 

Also,  a  copy  of  the  report  of  the  Attorney-General  of  the  province  upon  the  said 
bill  reserved,  together  with  a  list  of  the  said  Acts  and  bills. 


I  have,  &c., 


A.  N.  RICHARDS, 

Lieutenant-Govertior. 


Report  of  Hon.  Mr.  Attorney-General  Elliott. 

Attorney  General's  Office,  16th  April,  1877. 

Sir, — I  have  the  honour  to  report  upon  an  Act  passed  during  the  present  session 
of  the  legislature,  intituled  :  "  An  Act  to  amend  the  Gold  Mining  Amendment  Act, 
1872."  This  Act  gives  jurisdiction  in  all  personal  actions  to  the  gold  commissioners 
in  Kootenay  and  Cassiar,  and  appears  to  trench  upon  the  provisions  of  the  96th  section 
of  the  British  North  America  Act,  which  vests  the  appointment  of  the  supreme  and 
county  court  judges  in  the  Governor  General  alone  ;  inasmuch  as  it  provides  that  the 
paid  employes  of  the  local  government,  in  the  districts  aforesaid,  shall  have  and  exercise 
almost  as  much  power  as  a  supreme  court  judge. 

As  I  think  the  legislature  has  not  the  power,  in  effect,  to  make  these  appointments, 
I  would  suggest  that  the  Act  be  reserved  for  the  considei'ation  of  his  Excellency  the 
Governor  General. 

I  liave,  etc., 

A.  C.  ELLIOTT, 

Attorney-Gfiieral. 

Report  of  tJie  Honourable  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council  on.  the  12th  October,  1877 . 

Department  of  Justice,  Ottawa,  29th  September,  1877. 

I  beg  to  report  upon  the  Acts  pas.'^ed  by  the  legislature  of  the  province  of  British 
Columbia  in  the  fortieth  year  of  Her  Majesty's  reign,  being  the  year  1877 — received  by 
the  Secretary  of  State  on  the  22nd  ^lay,  1877. 

Nos.  1  to  4,  7,  8,  12,  16,  17,  20,  21,  23,  25  to  29,  31  and  34. 
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To  these  Acts  there  appears  to  be  no  objection,  and  I  recommend  that  they  be  left 
to  their  operation. 

No.  5. — "  An  Act  respecting  the  qualifications  for  the  Offices  of  Mayor  and  Coun- 
cillors in  certain  Municipalities." 

Section  4  provides  that  "  any  candidate  wilfully  making  a  false  declaration  of  his 
qualification  for  the  office  of  city  councillor  or  mayor  shall,  on  conviction  thereof,  upon 
information  under  oath,  in  a  summary  way,  before  any  justice  of  the  peace,  be  liable  to 
imprisonment  for  any  period  not  exceeding  three  months,  or  to  a  fine,  &c." 

Section  6  provides  that  certain  persons  "  making  a  false  declaration  of  the  matter 
herein  required  to  be  declared  before  a  judge,  ifec,  shall  be  punishable  therefor,  upon 
information  under  oath,  in  a  summary  way,  before  any  justice  of  the  peace,  by  imprison- 
ment for  any  period  not  exceeding  three  months,  or  by  fine,  &c." 

These  sections  seem  to  entrench  upon  the  criminal  law  and  procedure  in  criminal 
matters,  which,  by  the  "  British  North  America  Act,  1867,"  comes  within  the  exclusive 
legislative  authority  of  the  Parliament  of  Canada. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  them,  in 
order  that  his  government  may  promote,  at  the  next  session  of  the  legislature,  legis- 
lation to  repeal  or  amend  the  same,  before  the  time  expires  within  which  the  power  of 
disallowance  can  be  exercised. 

J^o.  6. — "  An  Act  to  enable  Municipal  Corporations  to  pass  By-laws  for  the  sale  of 
Land  for  Taxes." 

The  3rd  section  of  this  Act  provides  that  the  owner  of  land  sold  for  non-payment 
of  taxes  may,  within  a  certain  time,  redeem  the  estate  sold,  by  paying  to  the  clerk  of 
the  municipality,  for  the  use  and  benefit  of  the  purchaser,  or  his  legal  representatives, 
the  sum  paid  by  him,  together  with  18  per  cent  per  annum  thereon. 

It  is  questionable  whether  or  not  this  is  legislation  in  respect  of  interest,  which,  by 
the  Confederation  Act,  comes  within  the  exclusive  legislative  authority  of  the  parliament 
of  Canada. 

Inasmuch,  however,  as  similar  legislation  has  been  left  to  its  operation  in  other 
provinces,  and  as  the  same  result  might  be  effected  in  another  way,  I  recommend  that 
this  Act  be  left  to  its  operation. 

No.  9. — "  An  Act  to  authorize  certain  Municipalities  to  retain  and  use  the  Court 
fines,  fees  and  forfeitures  as  part  of  the  Civic  Revenue." 

This  Act  is  as  follows,  viz.  :  "  Notwithstanding  anything  to  the  contrary  contained 
in  any  Act,  ordinance  or  proclamation,  it  shall  be  lawful  for  every  municipality  paying 
the  annual  salary  of  a  police  magistrate,  and  maintaining  a  police  force,  to  retain  and 
use,  as  part  of  the  municipal  revenue,  all  police  court  fines,  fees,  and  forfeitures." 

This  provision  is  wide  enough  to  cover  nob  only  fines  and  forfeitures  incurred  for 
breach  or  non-compliance  with  laws  of  the  province,  made  in  relation  to  matters  coming 
within  the  classes  of  sul)jects  over  which  the  provincial  legislature  has  exclusive  legis-, 
lative  authority,  hut  also  all  fines  and  forfeitures  which  may  be  imposed  at  the  police 
c<jurt  under  the  criininal  law  of  Canada,  or  by  reason  of  the  breach  of,  or  non-com plinnce 
with  the  laws  of  Canada. 

The  102nd  section  of  the  British  North  America  Act,  1867,  provides  that  "all 
duties  and  revenues  over  which  the  respective  Legislatures  of  Canada,  Nova  Scotia  and 
New  Brunswick,  Ijcfore  and  at  the  union,  had  and  have  power  of  appropriation,  except 
such  portions  thereof  as  are  by  this  Act  reserved  to  the  respective  legislatures  of  the 
])ro%"inces,  or  are  raised  l)y  thoin  in  accordance  with  the  special  powers  conferred  on  them 
by  this  Act,  shall  form  one  Consolidated  Revenue  Fund,  to  be  appropriated  for  the 
public  service  of  Canada,  in  the  manner  and  subject  to  the  charges  in  this  Act  provided." 
There  does  not  appear  to  be  ;iny  provision  in  this  Act  reserving  to  the  provinces 
tlie  revenues  derived  fi-om  tiiu's  or  foifeitures  under  the  criminal  law,  and  as  the 
parliament  of  Canada  lias  exclusive  ]ei,dslative  authority  over  the  criminal  law 
(except  the  constitution  of  courts  of  criminal  jurisdiction)  and  as  that  Parliament 
alone  can  alter  the  existint;  ciMMiinal  law,  un  !er  which  fines  and  forfeitures  are  imposed, 
and  can  create  new  crimes  punishable  by  fine  or  foi-feiture,  and  alone  increase  or  reduce 
the  amounts  of  fines  and  foifeitures  under  the  criminal  law,  or  altogether   abolish  them. 
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I  am  of  opinion  that  the  provision  of  this  Act,  so  far  as  it  attempts  to  control  or  dis- 
pose of  fines  and  forfeitures  imposed  by  the  criminal  law,  or  by  any  of  the  other  laws 
of  Canada,  is  ultra  vires  of  the  provincial  legislature,  and  I  recommend  that  the  atten- 
tion of  the  Lieutenant-Governor  be  called  to  this  Act,  to  the  end  that  the  same  may,  at 
the  next  session  of  the  provincial  legislature,  be  repealed,  or  so  amended  as  to  confine 
it  to  fines  and  forfeitures  arising  under  laws  of  the  province  made  in  relation  to  matters 
coming  within  the  exclusive  legislative  authority  of  the  province ;  otherwise,  that  it 
be  disallowed. 

No,  10. — "  An  Act  to  amend  the  Assessment  Act,  1876," 

The  third  section  of  this  Act  amends  subsection  1 1  of  section  8  of  the  Assessment 
Act,  1876.  Section  8  provides  that  "all  lands  and  personal  property  and  income  in  the 
province  of  British  Columbia  shall  be  liable  to  taxation,  subject  to  the  following  exemp- 
tions, among  others  ;  the  houses  and  premises  whilst  occupied  by  any  of  the  officers,  non- 
commissioned officers  and  privates  of  Her  Majesty's  regular  army  and  navy  in  actual 
service,  and  the  full  or  half-pay  of  any  one  in  any  or  either  of  such  services,  any  pension, 
salary,  gratuity  or  stipend  derived  by  any  person  from  Her  Majesty's  Imperial 
Treasury,  or  elsewhere  out  of  this  province,  and  the  personal  property  of  any  person  in 
such  naval  or  military  services  on  full  pay,  or  otherwise,  in  actual  service." 

The  amendment  is  the  striking  out  of  the  words  "or  elsewhere  out  of  the  the  Pro- 
vince." The  effect  of  this  seems  to  be  to  bring  the  pensions,  salaries,  gratuities  or 
stipends  derived  by  persons  from  the  Dominion  treasury  within  the  classes  of  property 
liable  to  taxation.  The  question  how  far  the  provinces  have  a  right  to  tax  the  salaries 
of  persons  in  the  service  of  the  Dominion  government  is  now  under  the  consideration 
of  the  court  of  appeal  in  Toronto,  in  the  case  of  Leprohon  vs.  the  City  of  Ottawa,  and 
pending  a  decision  as  to  the  powers  of  a  local  legislature  in  this  respect,  I  do  not 
recommend  any  interference  with  the  Act. 

No.  11. — "An  Act  to  prevent  the  destruction  of  Pasturage  on  the  Islands  in  the 
Gulf  of  Georgia." 

Section  8  provides  for  the  imposition  of  a  penalty  of  $50  upon  any  person  neglect- 
ing or  refusing  to  obey  the  order  of  the  justice  of  the  peace,  in  respect  of  using  or 
altering  a  brand,  for  the  purpose  of  branding  sheep  in  certain  cases. 

Section  9  imposes  a  fine  upon  certain  persons  fraudulently  branding  or  obliterating 
brands  on  certain  sheep.  Each  of  these  sections  makes  use  of  the  word  "  offence  "  in 
dealing  with  the  breach  of  or  non-compliance  with  its  requirements.  In  a  report  upon 
the  statutes  of  Ontario,  made  by  the  Minister  of  Justice  on  the  25th  August,  1873,  the 
following  remarks  occur  : — 

"The  undersigned  would  beg  leave  to  suggest  the  inexpediency  of  describing  in 
provincial  statutes  any  breach  of  the  law  of  the  province  as  an  'offence.'  The  15th 
paragraph  of  the  19th  section  of  the  British  North  America  Act,  1867,  enables  a 
provincial  legislature  to  make  laws  in  relation  to  the  imposition  of  punishment  by  fine, 
penalty  or  imprisonment,  for  enforcing  any  laws  of  the  province.  This  can  be  done 
without  describing  the  breach  of  the  law  as  an  'offence.'  The  word  'offence,'  in  legal 
parlance,  seems  to  imply  a  breach  of  the  criminal  law,  and  when  not  expressly  declared 
to  be  treason  or  felony,  may  be  considered  as  synonymous  with  misdemeanour  "  ;  and 
attention  has  been  drawn,  in  other  reports  upon  provincial  legislation,  to  the  inexpe- 
diency of  using  the  word  "  offence  "  in  sucli  cases  in  provincial  statutes  ;  and  although 
I  do  not  recommend  the  disallowance  of  this  Act  on  account  of  the  use  of  the  word, 
I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  the  remarks 
just  made,  and  that  he  be  asked  to  request  his  Government  to  see  that  the  use  of  this 
word  is  avoided  in  future  provincial  legislation. 

No.  13. — "An  Act  to  encourage  the  mining  of  Gold-bearing  Quartz." 

This  Act  provides  for  the  payment  by  the  province  of  the  sum  of  815,000  to  the 
company  which  firsts  erects,  at  a  certain  specified  place,  a  quartz  mill  of  certain  dimen- 
sions, and  the  4th  section  is  as  follows  : — 

"  After  payment  of  such  sum,  Her  Majesty's  Attorney-General  for  the  jDrovince  of 
British   Columbia,  on  behalf  of  Her  Majesty,  shall    be   deemed  to   be,  as  against  the 
company  so  receiving  such  money,  a  creditor  for  such   money,  and  shall  have  at  law 
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and  in  equity  a  first  mortgage  upon  the  said  mill,  and  other  the  property  of  the  said 
company,  for  the  said  sum  of  $15,000,  without  the  registering  or  recording  of  such 
mortgage,  and  notwithstanding  any  prior  legal  or  equitable  mortage  thereon."- 

This  section  would  seem  to  be  objectionable,  as  it  may  be  an  interference  with 
vested  rights  of  private  individuals,  without  providing  for  any  compensation  to  them 
therefor.  It  may  be  that  the  land  and  other  property  of  the  company  which  may  first 
erect  the  mill,  has  been  bona  fide  mortgaged  or  pledged  before  the  payment  of  the 
$15,000,  and  even  before  the  passing  of  the  Act.  If  so,  such  mortgage  or  pledge  might 
be  rendered  valueless  without  the  knowledge  or  consent  of  the  holder,  as  upon  payment 
of  the  15,000,  the  Attorney-General  of  the  province  is  to  have  at  law  and  in  equity  a 
first  mortgage  upon  the  mill  and  other  property  of  the  company,  without  registering  or 
recording  the  mortgage ;.  and  notwithstanding  any  prior  legal  or  equitable  mortgage 
thereon,  should  the  mill  be  destroyed  or  the  venture  prove  a  failure,  the  first  charge  of 
$15,000  might  more  than  cover  the  value  of  the  property. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  this  provi- 
sion, with  a  view  to  its  amendment  at  the  next  session  of  the  legislature,  in  order  to 
meet  the  objections  just  mentioned. 

No.  14. — "An  Act  relating  to  Minerals  other  than  Coal." 

This  Act  provides  for  the  mode  of  location  of  mining  claims,  and  for  the  extent 
of  the  applicants  interested  in  the  location. 

Section  11  is  as  follows: — In  case  any  dispute  shall  arise  between  the  applicants 
for  the  same  claim,  or  any  portion  thereof,  any  supreme  court  judge,  county  court 
judge,  or  gold  commissioner  shall  have  full  power  to  hear  and  determine  the  dispute, 
and  the  procedure  and  practice  shall  be  analogous  to  that  provided  for  in  the  "Gold 
Mining  Ordinance,  1867."  Although  I  do  not  propose  to  recommend  the  disallowance 
of  this  Act,  I  think  it  proper  to  call  attention  to  the  various  Acts  relating  to  the 
gold  commissioner,  and  his  powers  as  a  judge  of  the  mining  court,  and  to  the  danger 
of  allowing  legislation  which  increases,  fiom  time  to  time,  the  jurisdiction  of  this 
court,  the  judge  of  which  has  not  been  appointed  by  the  Governor  General. 

Ordinance  No.  90,  assented  to  on  2nd  April,  1867,  of  the  revised  laws  of 
British  Columbia,  section  4,  provides  that  "  the  governor  may,  from  time  to  time, 
appoint  such  persons  as  he  shall  think  proper  to  be  chief  gold  commissioner,  and  gold 
commissioners,  either  for  the  whole  colony  or  for  any  particular  district  therein,  and 
from  time  to  time,  in  like  manner,  fix  and  vary  the  limits  of,  and  sub-divide  such  districts, 
and  make  and  revoke  all  such  appointments." 
Section  5  is  as  follows  :^ 

"Within  every  such  district  or  districts  there  shall  be  a  court,  to  be  called  the 
'  mining  court,'  in  which  the  gold  commissioner  of  the  disti'ict  shall  preside  as 
judge  thereof." 

Section  6  is  as  follows  : — "  Such  mining  court  shall  have  original  jurisdiction  as  a 
court  of  law  and  equity,  to  hear  and  determine  all  mining  disputes  arising  within  its 
districts,  and  shall  be  a  court  of  record,  with  a  specific  seal  ;  and  in  determining  suits 
or  actions  brought  therein,  tlie  gold  commissioner  may  render  such  judgment,  or  make 
such  order  or  decree  as  he  shall  deem  just;  and  for  the  pi;rpose  tliereof,  the  same  powers 
and  authority,  legal  and  ecjuitable,  as  are  now  exercised  by  the  supreme  court  of  civil 
justice  of  British  Columbia,  by  any  judge  thereof:  provided,  however,  that  the  gold 
commissioner  shall,  if  desired  hy  l)()tli  parties  to  a  cause  ot  liquidated  damages,  or  if 
desired  by  either  Jtaity  to  a  cause,  in  case  of  unliquidated  damages,  summon  a  jury  of 
from  three  to  live  free  miners,  to  assess  the  amount  of  such  damages." 

In  1872  this  Act  was  amended  l)y  No.  14  of  tlie  Acts  of  that  year,  the  12th 
section  of  which  is  as  follows  : 

"Section  6  of  the  juiiicipHJ  Act  shall  be  so  construed  as  to  give  the  mining  court 
jurisdiction  in  all  actions  arisinL:  u]»(jn  conti'acts  entered  into  between  any  free  miner,  or 
company  of  free  miners,  and  any  other  person  or  persons,  for  the  supply  of  goods,  wares, 
mercliandise,  materials  or  impli-nients  used  in  mining  (articles  of  clothing  excepted),  and 
the  gold  commissioner  shall  have  full  power  to  enforce  any  judgment,  decree,  rule  or 
order  of  such  court,  according  to  tiie  present   practice  of   the  supreme   court  of  British 
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Columbia,  by  writ  of  execution,  process  of  contempt,  proceedings  for  attachment  of 
debts,  or  by  other  process  adopted  by  such  supreme  court. 

This  Act  was  left  to  its  operation,  without  special  remarks. 

In  1873,  Act  No.  14  of  that  year  was  passed,  providing  for  the  merging  of  the 
mining  court  into  the  county  court,  and  giving  the  county  court  judges  the  same 
jurisdiction  and  powers  as  those  had  and  exercised  by  the  gold  'commissioners,  acting  as 
judges  of  the  mining  court ;  but  the  Act  is  to  come  into  force  in  such  portions  only  of 
the  province  as  the  Lieutenant-Governor  in  Council  may,  from  time  to  time,  by  procla- 
mation, order,  and  such  order  may,  in  like  manner,  be  from  time  to  time  varied  or  revoked. 

This  Act,  also,  was  left  to  its  operation,  without  special  remark. 

In  1876,  Act  No.  26  of  the  statutes  of  that  year  was  passed,  which,  after  referring 
to  an  Act  of  1873  authorizing  the  acquisition  of  the  fee  simple  of  certain  mining  lands 
upon  certain  conditions,  provides,  by  section  7,  as  follows  :  "  That  the  gold  commissioner 
shall,  with  reference  to  real  estate  held  under  the  said  Act,  have  the  same  powers  and 
authorities  to  decide  all  matters  or  disputes  arising  between  the  owners  thereof,  or 
between  the  owners  and  any  third  person,  in  the  same  way  and  as  fully  as  he  might  do 
concerning  claims  not  being  real  estate  ;  and  actions,  suits  and  other  proceedings  relating 
to  such  matters  or  disputes,  shall  be  brought  and  had  in  the  same  manner  as  actions, 
suits  or  proceedings  relating  to  mining  claims  not  being  real  estate." 

This  Act  was  also  left  to  its  operation,  without  special  remark.  The  section  of  the 
Act  now  under  consideration,  further  extends  the  powers  of  the  gold  commissioner  as 
judge  of  the  mining  court.  The  96th  section  of  the  British  North  America  Act,  1867, 
empowers  the  Governor  General  to  appoint  the  judges  of  the  superior,  district  and 
county  court  in  each  province,  except  those  of  the  courts  of  probate  in  Nova  Scotia 
and  New  Brunswick. 

By  the  92nd  section,  the  provincial  legislatures  have  power  to  make  laws  in 
relation  to  the  administration  of  justice,  including  the  constitution,  maintenance  and 
organization  of  provincial  courts,  both  of  civil  and  of  criminal  jurisdiction.  They  have 
also  power  to  legislate  I'especting  the  establishment  and  tenure  of  provincial  offices,  and 
the  appointment  and  payment  of  provincial  officers.  If  there  be  powers  in  the  legis- 
lature of  British  Columbia  to  establish  this  so-called  mining  court,  and  appoint  and 
pay  the  judges  thereof,  it  must  be  found  in  the  section  I  have  just  quoted.  I  think, 
however,  that  this  court,  wliich  is  declared  to  have  original  jurisdiction,  to  be  a  court  of 
law  and  equity,  and  a  court  of  record  with  a  specific  seal,  and  for  the  purpose  of 
enforcing  its  judgments,  ordei-s  and  decrees,  to  have  (with  certain  exceptions)  the  same 
powers  and  authority,  legally  and  equitably,  as  are  exercised  in  the  supreme  court  of 
civil  justice  of  British  Columbia  by  any  judge  thereof,  which  has  power  also  to 
summon  a  jury  to  assess  damages,  may  be  considered  a  court  within  the  meaning  of  the 
96th  section  of  the  Confederation  Act. 

It  is  not,  in  my  opinion,  necessary,  to  l)ring  a  provincial  court  within  the  provisions 
of  this  section,  that  it  should  he  called  by  the  particular  name  of  superior,  district  or 
county  court.  The  exception  to  that  section  itself  indicates  that  the  courts  of  probate  in 
Nova  Scotia  and  New  Brunswick  would,  unless  specially  excepted,  have  come  within  the 
definition  of  superior,  district  or  county  couit'^.  It  will  be  readily  seen  how  easy  it 
would  be  for  the  local  legislature,  by  gradually  extending  the  jurisdiction  of  these 
mining  courts,  and  by  curtailing  the  jurisdiction  of  the  county  courts  or  supr. me 
courts,  as  now  established,  to  bring  within  their  own  reach,  not  only  the  administration 
of  justice  in  the  province,  but  also  practically  the  appointment  of  the  judges  of  the 
courts  in  which  justice  is  administered.  Inasmuch,  however,  as  legislation  of  a  similar 
nature  to  that  contained  in  the  section  now  under  consideration,  has  been  loft  to  its 
operation  in  previous  years,  and  as  the  provisions  of  the  section  appear  to  Ije  convenient, 
I  do  not  recoiimiend  a  disallowance  of  the  Act. 

I  recommend,  however,  that  the  attention  of  the  Lieutenant  Governor  Vjc  called  to 
the  observation  just  made.  The  14th  section  provides  that  the  Act  shall  only  apply  to 
uno-cupied  and  nnreserved  crown  land,  and  shall  not  apply  to  any  Indian  reserve  or 
settlement.  I  call  attention  to  the  report  of  the  Minister  of  .Justice,  dated  9th  March, 
1874,  upon   caps.  1,  3  and  4  of  the  statutes  of  British  Columbia  of  that  year,  in  which 
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it  was  pointed  out,  that  as  the  two  years,  by  which,  under  the  terms  upon  which  British 
Columbia  entered  the  union,  lands  were  to  be  reserved  by  the  Government  of  British 
Columbia  from  sale,  with  a  view  to  setting  apart  such  lands  as  are  requisijbe  for  the 
Canadian  Pacific  Railway,  had  expired,  there  was  no  objection  to  the  passage  of  these 
Acts ;  but  it  was  suggested  that  communication  be  had  with  the  Lieutenant-Governor, 
calling  his  attention  to  the  practical  inconvenience  which  must  ensue  to  the  Governments 
of  Canada  and  British  Columbia  if  land  be  sold  by  the  province  on  any  portion  of  the 
line,  which  may  hereafter  be  selected  as  that  of  the  Canadian  Pacific  Railway,  and  that 
his  consideration  be  requested  to  the  propriety  of  withholding  from  sale  or  rights  of  pre- 
emption lands  which,  in  so  far  as  surveys  have  been  heretofore  made,  can  possibly  be 
contiguous  to  the  line  of  railway,  if  any  one  of  such  surveys  be  adopted.  I  recommend 
that  a  similar  course  be  pursued  with  reference  to  this  Act. 

No.  15. — "  An  Act  to  make  Regulations  with  respect  to  Coal  Mines." 

The  word  "  offence  "  occurs  no  less  than  fifty-two  times  in  this  Act.  I  refer  to  the 
remarks  I  have  made  above  as  to  this  word.     Section  14  is  as  follows,  viz.  : — 

"  Any  Act  for  the  time  being  in  force,  relating  to  weights  and  measures,  shall 
apply  to  the  weights  used  in  any  mine  to  which  this  Act  applies,  for  determining  the 
wages  payable  to  any  person  employed  in  such  mine  according  to  the  weight  of  the 
coal  gotten  by  such  person,  in  like  manner  as  it  applies  to  weights  used  for  the  sale 
of  any  article,  and  any  inspector  of  weights  and  measures  for  the  province,  appointed 
under  the  said  Act,  shall,  accordingly,  from  time  to  time,  but  without  unnecessarily 
impeding  or  interrupting  the  working  of  the  mine,  inspect  and  examine,  in  manner 
directed  by  the  said  Act,  the  weighing  machines  and  weights  used  for  mines  to  which 
this  Act  applies,  or  the  measures  or  gauges  used  for  such  mines  :  provided,  that 
nothing  in  this  section  shall  prevent  the  use  of  the  measures  and  gauges  ordinarily  used 
in  such  mine." 

This  section  intrenches  upon  the  subject  of  weights  and  measures,  which,  by  the 
British  North  America  Act,  1867,  comes  within  the  exclusive  legislative  authority  of 
the  Parliament  of  Canada.  I  recommend  that  the  attention  of  the  Lieutenant-Gov- 
ernor be  called  to  this  provision,  in  order  that  his  government  may,  before  the  time 
for  disallowance  of  the  Act  arrives,  promote  its  repeal. 

Section  32  provides  that :  "  Every  person  who  commits  any  of  the  following 
offences,  that  is  to  say  : — 

"  1.  Forges  or  counterfeits  or  knowingly  makes  any  false  statement  in  any  certi- 
ficate of  competency  or  service  under  this  Act,  or  any  official  copy  of  such  certi- 
cate  ;  or 

"  2.  Knowingly  utters  or  uses  any  such  certificate,  or  copy  which  has  been  forged 
or  counterfeited,  or  contains  any  false  statement ;  or 

"  3.  For  the  purpose  of  obtaining,  for  himself  or  any  person  employed  as  a  certified 
manager,  or  the  grant,  renewal  or  restoration  of  any  certificate  under  this  Act,  or  a  copy 
thereof,  either — 

"  a.  Makes  or  gives  any  declaration,  representation,  statement  or  evidence  which  is 
false  in  any  particular  ;  or 

"  h.  Knowingly  utters,  produces  or  makes  use  of  any  such  declaration,  statement 
or  evidence,  or  any  docuiiieiit  containing  the  same,  shall  be  guilty  of  an  offence 
against  this  Act,  and  be  liable,  on  conviction,  to  imprisonment  for  a  term  not  exceeding 
twelve  months."' 

This  section  clearly  intrenehes  upon  the  criminal  law. 

I  recommend  that  the  Lieutenant-Governor  l)e  requested  to  invite  its  repeal 
before  the  time  for  disallowance  of  the  Act  arrives. 

The  28th  subsection  of  section  Mi,  part  II,  of  the  Act,  is  as  follows,  viz: — 

"  No  person  shall  wilfully  (ianiag(>,  or,  without  proper  authority,  remove  or  render 
useless  any  fence,  fencing,  easing,',  lining,  guide,  means  of  signalling,  signal,  cover,  chain, 
flange,  horn,  break  indicator,  steam  gau<,'e,  water  gauge,  safety  valve,  or  other  appliance 
or  thing  provided  in  a  mine  in  eonipliaiice  with  this  Act." 

This  seems  to  entrench  upon  the  criminal  law,  relating  to  malicious  injuries  to 
prf)perty,  but  as  the  provision   is  a  useful  one,  and  doubts  may  arise   as   to  whether  all 
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the  cases  mentioned  in  the  section  are  provided  for  in  the  criminal  law,  I  do  no  more 
than  call  attention  to  the  fact. 

jij'o.  18. — "An  Act  to  amend  the  Election  Regulation  Act,  1871." 

This  Act  seems  unobjestionable,  with  the  exception  of  the  use  of  the  word 
'*  offence "  in  the  8th  section.  The  attention  of  the  Lieutenant-Governor  should  be 
called  to  this  word. 

No.  19. — "  An  Act  to  amend  the  law  relating  to  Procedure  at  Election  of  Members 
of  the  Legislative  Assembly  of  British  Columbia" 

The  11th  section  is  as  follows  : — 

"  Every  person  who, — 

"(1.)  Forges  or  counterfeits,  or  fraudulently  defaces,  or  fraudulently  destroys  any 
ballot  paper,  or  the  official  mark  on  any  ballot  paper  ;  or 

"(2.)  Without  due  authority,  supplies  any  ballot  paper  to  any  person  ;  or 

"  (3.)  Fraudulently  puts  into  any  ballot  box  any  paper  other  than  the  ballot  paper 
which  he  is  authorized  by  law  to  put  in  ;  or 

"  (4.)  Fraudulently  takes  out  of  the  polling  station  any  ballot  paper ;  or 

"(5.)  Without  due  authority,  destroys,  takes,  opens  or  otherwise  interferes  with 
any  ballot  box,  or  packet  of  ballot  papers  then  in  use  for  the  purposes  of  the  election  ;  or 

"  (6.)  Opens  and  exhibits  his  ballot  paper  to  any  one,  after  having  duly  marked 
the  same,  preparatory  to  depositing  in  the  ballot  box — 

"  Shall  upon  a  summary  conviction  before  a  justice  of  the  peace,  be  liable  to  a  tine 
not  exceeding  one  hundred  dollars,  or  to  imprisonment  for  any  term,  not  exceeding 
twelve  months,  if  he  is  a  returning  officer,  or  an  officer  or  clerk  in  attendance  at  a  polling 
station,  and  if  he  is  any  other  person,  to  imprisonment  for  any  term  not  exceeding  six 
months,  any  attempt  to  commit  any  offence  specified  in  this  section  shall  be  punishable 
in  the  manner  in  which  the  offence  itself  is  punishable. ' 

The  1st  subsection  in  so  far  as  it  relates  to  the  forging  or  counterfeiting  of  ballot 
papers  clearly  entrenches  upon  the  criminal  law.  The  word  "  offence  "  also  occurs  in 
this  section  and  in  the  12th  section.  I  recommend  that  the  attention  of  the  Lieutenant- 
Governor  be  called  to  these  remarks,  with  a  view  to  amendment  of  the  objection- 
able parts. 

The  23rd  section  is  as  follows  : — 

"The  provisions  of  the  '  Election  Regulation  Act,  1871,  '  as  regards  personation, 
apply  to  personation  under  this  Act,  in  the  same  manner  as  they  apply  to  a  person  who 
knowingly  personates,  and  falsely  assumes  to  vote  in  tlie  name  of  another  person  as  men- 
tioned in  the  said  Act." 

On  turning  to  the  Election  Regulation  Act,  1871,  the  provisions  as  regards  per- 
sonation appear  to  be  contained  in  the  67th,  68th  and  69th  sections. 

These  sections  provide  that  any  person  knowingly  personating  and  falsely  assuming 
to  vote  in  the  name  of  any  other  persons  shall  be  guilty  of  a  misdemeanour,  and  on 
being  convicted  thereof  shall  be  liable  to  a  certain  fine  or  imprisonment.  That  the  re- 
turning officer,  if  he  has  reason  to  to  suspect  that  any  person  is  personating,  etc.,  may 
require  such  person  to  sign  his  name  in  a  book,  and  any  person  signing  the  name  of  an 
elector,  not  being  his  own  name,  shall  be  guilty  of  forgery,  and  liable  on  conviction  to 
be  punished  accordingly,  and  that  any  such  person  who  being  unable  to  write,  shall  fix 
his  mark  to  the  name  of  any  elector  not  being  his  own  name,  shall  be  guilty  of 
forgery,  and  liable  on  conviction  to  be  punished  accordingly.  The  attempt  to  incor- 
porate these  provisions  in  the  Act  now  under  consideration  clearly  entrenches  on  the 
criminal  law. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  this,  in 
order  that  the  objection  may  be  removed  by  amendment  before  the  time  expires  within 
which  the  Act  may  be  disallowed. 

No.  22. — "  An  Act  to  provide  for  the  better  Administration  of  Justice." 

I  propose  to  report  upon  this  Act  at  a  future  time. 

No.  24. — "An  Act  to  consolidate  the  laws  relatini'  to  the  LcLral  Profession  in   this 


province. 

I  propose  to  report  upon  this  Act  at  a  future  time. 
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No.  30. — "  An  Act  to  prohibit  the  sale  or  gift  of  Intoxicating  Liquors  to  Minors, 
and  to  prevent  the  frequenting  of- liquor  saloons  by  such  persons." 

The  word  "  offence  "  appears  in  the  3rd  section  of  this  Act,  and  with  this  exception 
the  Act  appears  unobjectionable. 

No.  31. — "  An  Act  for  the  relief  of  Andrew  Ostrice,  of  Victoria." 

Although  some  objection  has  been  taken  to  this  Act,  its  provisions  seem  to  be  quite 
within  the  legislative  powers  of  the  province,  and  I  recommend  that  it  be  left  to  its 
operation. 

No.  32 — "An  Act  to  incorporate  the  Alexandra  Company,  Limited." 

The  1  st  section  of  this  Act  provides  that  certain  persons  shall  be  a  body  corporate 
for  the  purpose  of  carrying  on  the  business  of  corning  and  curing  meats,  &c.,  for  engag- 
ing in  their  production  and  growth,  and  for  the  manufacture  of  hides,  leather,  soap  and 
candles,  and  doing  all  things  appertaining  thereto  or  connected  therewith,  in  the  pro- 
vince of  British  Columbia  or  elsewhere,  and  shall  be  capable  in  law  of  contracting  and 
being  contracted  with,  suing  and  being  sued,  pleading  and  being  impleaded  in  any 
court  of  law  or  equity  within  the  Province  of  British  Columbia  or  elsewhere. 

The  18th  section  provides  that  the  company  shall  have  power,  among  other  things, 
to  charter,  navigate  and  maintain  ships,  steamers,  itc,  for  the  carrying  and  conveying  of 
goods  and  passengers  or  other  traffic  between  the  ports  of  British  Columbia  and  elsewhere 
in  Canada,  and  oceans,  lakes,  rivers  or  high  seas,  or  other  navigable  waters  thereof,  or  from 
any  port  or  ports  in  British  Columbia  or  elsewhere  in  Canada,  to  any  foreign  port  or 
ports,  or  from  one  foreign  port  or  ports  to  any  port  or  ports  of  British  Columbia  or  else- 
where in  Canada,  and  upon  the  oceans,  rivers,  lakes  or  high  seas  or  other  navigable 
waters  whatsoever. 

The  21st  section  gives  the  company  power  to  appoint  resident  agents  at  any  port 
or  place  within  the  province  of  British  Columbia  or  elsewhere,  for  the  purpose  of  effect- 
ing purchases  and  sales  and  attending  to  the  general  interests  of  the  company. 

The  power  of  the  local  legislature  to  incorporate  a  company  is  to  be  found  in  the 
11th  subsection  of  section  92,  British  North  America  Act,  1867.  Such  power  is  con- 
fined to  the  incorporation  of  companies  "  with  provincial  objects."  It  appears  to  me 
that  some,  at  least,  of  the  powers  conferred  upon  this  company  are  not  confined  to 
provincial  objects.  The  company  is  not  only  incorporated  for  the  purpose  of  carrying 
on  its  business  in  British  Columbia,  but  the  words  "or  elsewhere"  are  added,  which 
would  apparently  enable  them  to  carry  on  business  over  the  whole  Dominion,  and  also 
in  other  countries.  The  power  to  charter,  navigate  and  maintain  ships,  steamers,  &c., 
for  the  carrying  and  conveying  of  goorls  and  passengers  or  other  traffic  to  the  wide 
extent  above  mentioned  clearly  exceeds  any  fair  construction  of  the  words  "with  pro- 
vincial objects."  In  fact  the  attempt  to  authorize  this  company  to  carry  on  so  extended 
a  tratlic  seems  to  be  in  direct  conflict  with  the  10th  subsection  of  section  92,  which 
enables  the  local  legislature  to  make  laws  in  relation  to  local  works  and  undertakings, 
other  than  such  as  are  of  the  following  classes,  namely  : — 

"  Lines  of  steam  or  other  ships,  and  other  works  and  undertakings  connecting  the 
province  with  any  other  or  others  of  the  provinces,  or  extending  beyond  the  limits  of 
the  province  lities  of  stenniships  between  the  province  and  any  British  or  foreign 
country." 

Legislation  of  a  nature  similar  to  this  which  has  taken  place  in  other  provinces  of 
the  Dominion  has  been  objeeied  to,  and  has  been  eithei-  disallowed  or  subsecjuently 
amended  or  repeahd. 

I  recommend  that  the  attention  of  ilie  Lieutenant-CJovei'nor  be  called  to  the  objec- 
tionable features  of  this  Art  to  tlir  end  tliat  his  Government  may,  at  the  next  session, 
and  before  the  time  exjiires  within  wliich  it  must,  if  not  amended,  be  disallowed, 
promote  such  legislation  as  may  lie  necessary  to  amend  tlie  Act  in  such  a  manner  as 
will  confine  the  objei'ts  of  the  .'(.nipiny  to  such  mattei-s  as  may  be  within  the  legislative 
autlu)rity  of  the  pro\incial  le^d-'at uie. 

It  is  doubtful  whether  tli.>  proxjsions  of  the  21st  section,  giving  the  company  power 
to  appoint  a  resident  a-,'ent  at  any  plac..  witliin  British  Columbia  or  elsewhere,  for  the 
purpose  of  elTectiiig  punhases  and  sales,  and   attending  to  the  general  interests  of   the 
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company,  are  within  the  authority  of  the  local  legislature.  If,  however,  the  objects  of 
the  company  be  confined  to  provincial  objects,  within  the  meaning  of  those  words  in 
the  British  North  America  Act,  the  power  thus  given  would  not  appear  to  be  objec- 
tionable. 

No.  33. — "  An  Act  to  incorporate  the  British  Columbia  Insurance  Company, 
Limited." 

This  Act,  by  section  1,  incorporates  certain  persons  for  carrying  on  the  business  of 
fire  and  marine  insurance,  and  doing  all  things  appertaining  thereto  or  connected  there- 
with, in  the  province  of  British  Columbia  and  elsewhere. 

Section  18  gives  the  company  power  to  make  contracts  of  insurance  with  any 
person  against  loss  or  damage  by  fire,  or  lightning  on  any  house,  store  or  other  building 
whatsoever,  and,  in  like  manner,  on  any  goods  whatsoever,  and  to  make  contracts  of 
insurance  with  any  person  against  loss  or  damage  by  tire,  storm  or  tempest,  or  from  any 
other  cause,  of  or  to  ships,  boats,  vessels,  steamboats  or  other  craft  navigating  the 
oceans,  lakes,  rivers,  or  high  seas,  or  other  navigable  waters  whatsoever,  from  any  port 
or  ports  in  Canada  to  any  other  port  or  ports  in  Canada,  or  to  any  foreign  port  or  ports 
upon  the  oceans,  lakes,  rivers  or  other  navigable  waters  aforesaid,  or  from  one  foreign 
port  to  another  foreign  port,  or  from  any  foreign  port  or  ports,  to  any  port  or  ports  in 
Canada  or  elsewhere,  upon  all  or  any  oceans,  lakes,  rivers  and  navigable  waters  afore- 
said, and  against  any  loss  or  damage  of  or  to  the  cargoes  or  property  conveyed  in  or 
upon  any  such  ships,  ikc,  and  the  freight  due  or  to  grow  due  in  respect  thereof,  or  of, 
or  to  timber  or  other  property  of  any  description  conveyed  in  any  manner  upon  any  of 
the  oceans,  seas,  Ac,  or  on  any  railway,  or  stored  in  any  warehouse  or  railway  station, 
and  generally  to  do  all  matters  and  things  relating  to  or  connected  with  tire  and  marine 
insurance. 

The  21st  section  empowers  the  company  to  appoint  resident  agents  at  any  place 
within  the  province  of  British'  Columbia,  or  elsewhere,  for  the  purpose  of  effecting  at 
such  places  marine  insurance  upon  ships,  freights  and  cargoes,  and  insurance  against 
losses  by  tire  on  buildings  and  other  property,  and  to  appoint  and  establish  local  agen- 
cies and  local  boards  of  direction  or  of  supervision,  and  gives  the  company  power  to 
comply  with  the  laws  of  any  province,  state  or  country  wherein  it  proposes  to  carry  on 
business,  so  far  as  such  laws  are  not  inconsistent  with  the  provisions  of  the  Act. 

The  powers  thus  proposed  to  be  conferred  by  this  Act  appear  to  be  too  wide,  as  the 
company  is  in  effect  authorized  to  do  a  universal  insurance  business. 

I  refer  to  the  remarks  just  made  u]ion  the  preceding  Act  which  are  here  applicable. 

.A.cts  similar  to  the  one  now  under  consideration  were  passed  by  other  provinces, 
but  were  objected  to,  and  amended,  or  disallowed. 

I  refer  to  the  report  of  the  Minister  of  Justice  of  the  15th  September,  1876,  upon 
certain  Acts  passed  by  the  legislature  of  Nova  Scotia,  38  Yic.  (1875),  where  remarks 
are  made  and  extracts  given  from  other  reports  upon  this  subject. 

I  recommend  that  a  similar  course  he  taken  with  this  Act  to  tliat  which  has  Ijeen 
recommended  with  reference  to  the  j)receding  one. 

Tlie  9th  section  ompowers  the  company  to  invest  its  funds  in  the  public  securities 
of  the  Dominion  of  Canada,  or  of  any  of  the  provinces  therecjf,  oi'  of  any  foreign  state 
or  states,  when  required  for  the  carrying  on  of  business  in  such  foreign  state,  or  in  the 
stocks  of  any  chartered  banks  or  Iniilding  societies,  or  in  the  bonds  or  debentures  of 
.any  incorporated  city,  town,  etc.,  or  in  mortgages  of  real  estate,  in  such  manner  and  at 
such  rate  of  interest  as  may  be  agreed  upon,  not  exceeding  the  rate  allowed  Ijy  law  in 
the  provinces  where  the  investment  is  made. 

The  objections  above  pointed  out  apply  to  this  clause  so  far  as  it  refers  to  the 
carrying  on  of  business  in  a  foreign  city,  and  the  power  to  invest  at  such  rate  of 
interest  as  may  be  agreed  upon,  seem  to  l)e  vffra  vireR  of  the  provincial  legislature,  inas- 
much as  the  subject  of  interest  comes  within  the  exclusive  legislative  authority 
of  the  parlianjent  of  Canada,  as,  however,  the  existing  law  relating  to  interest  in 
British  Columbia  appears  to  enaljle  parties  to  agree  upon  any  rate,  and  as  the  pro- 
vision of  this  section  confines  the  parties  to  any  rate,  not  exceeding  tlie  rate  allowed  by 
law  in  the  province,  no  inconvenience  is  likely  to  arise  from  this  provision. 
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No.  35 — In  addition  to  the  above  Acts  of  the  legislature  of  British  Columbia,  a  Bill 
was  passed  intituled:  "  An  Act  to  amend  the  Gold  Mining  Amendment  Act,  1872,"  which 
Bill  was  reserved  by  his  honor  the  Lieutenant  Governor,  for  the  signification ,  of  the 
pleasure  of  his  Excellency  the  Governor  General  thereon.     The  Act  is  as  follows : — 

"  Every  mining  court  in  this  province  shall,  in  addition  to  its  present  jurisdiction, 
have  jurisdiction  in  ail  personal  actions  arising  within  the  limits  of  its  district,  and  the 
gold  commissioner  presiding  in  any  such  court  shall  have  the  like  powers  to  enforce 
any  judgment,  decree,  rule  or  order  of  such  court,  as  are  conferred  by  section  12  of  the 
Gold  Mining  Amendment  Act,  1872.  The  provisions  of  this  Act  shall  only  have  effect 
in  the  electoral  district  of  Kootenay,  and  in  that  part  of  the  province  known  as 
Cassiar." 

The  Attorney  General  of  the  province  reported  upon  this  Act  to  the  Lieutenant 
Governor  as  follows  : — 

"  This  Act  gives  jurisdiction  in  all  personal  actions  to  the  gold  commissioners  in 
Kootenay  and  Cassiar,  and  appears  to  trench  upon  the  provisions  of  96th  section  of  the 
British  North  America  Act,  which  vests  the  appointment  of  the  supreme  and  county 
court  judges  in  the  Governor  General  alone,  inasmuch  as  it  provides  that  the  paid 
employes  of  the  local  government  in  the  district  aforesaid,  shall  have  and  exercise 
almost  as  much  power  as  a  supreme  court  judge.  As  I  think  the  legislature  has  not 
the  power  in  effect  to  make  these  appointments,  I  would  suggest  that  the  Act  be 
reserved  for  the  consideration  of  his  Excellency  the  Governor  General." 

I  refer  to  the  remarks  made  upon  the  mining  court  in  connection  with  the  11th 
section  of  Act  No.  14.  This  bill  is  an  illustration  of  the  danger  I  have  above  alluded 
to,  as  if  it  become  law  the  jurisdiction  of  the  mining  court  in  the  districts  referred  to 
will  be  greater  than  the  jurisdiction  of  the  county  court,  and  equal  to  that  of  the 
supreme  court.  It  might  be  convenient  that  a  somewhat  extended  jurisdiction  should 
be  given  to  a  district  court  or  magistrate  in  the  districts  of  Kootenay  and  Cassiar, 
thereby  avoiding  the  expense  and  delay  attendant  upon  a  judge  of  the  supreme  court 
travelling  to  these  distant  parts  of  the  province,  for  the  purpose  of  holding  an  assize, 
and  it  is  probable  that  this  bill  was  passed  with  that  object  in  view.  I  would  mention, 
however,  that  even  were  this  bill  assented  to  it  would  be  necessary  for  a  supreme  court 
judge  to  proceed  to  the  district  mentioned  for  the  trial  of  criminal  cases.  Upon  the 
whole  I  recommend  the  assent  of  the  Governor  General  be  not  given  to  this  bill, 
which,  in  fact,  should  have  been  disposed  of  by  the  local  authorities  themselves. 


I  concur, 

R.  LAFLAMME, 

Minist'n-  of  Justice. 


Z.  A.  LASH, 

Deputy  Minister  of  Justice. 


Report  oj  the  Hon,  the  Minister  of  Justice,   approved  hy  His  Excellency  the   Governor 
GetK-ral  hi  Council  on  the  JSth  February,  1S7S. 

Dki'ahtmknt  of  Justice,  Ottawa,  21st  February,  1878. 

I  have  now  the  honour  to  leport  u{)on  two  Acts  passed  by  the  legislature  of  British 
Columbia  in  tiie  session  of  1^77,  which  have  have  not  yet  been  reported  upon, 
namely  : — 

No.  22. — "An  Act  to  ))rovi(lo  for  the  better  Administration  of  Justice." 

This  Act  comes  into  (.pcr.ition  only  upon  the  proclamation  of  the  Lieutenant 
Governor  in  Council  published  in  tiio  i'.ritish  Columbia  Gazitte.  It  has  not,  so  far  as  I 
can  ascertain,  been  yet  ])ro(_l;iinK'(l. 

It  establishes  county  courts  for  certain  disti-icts  in  the  province  and  provides  by 
section  9,  that  each  court  shull  he  hoMen  before  a  judge  to  be  called  the  judge  of  the 
county  court  of  (as  the  ca^e  ni.iy  be).      That  each  such  judge   shall  be   appoint- 
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ed  by  the  Governor  General  of  Canada,  and  shall  hold  office  during  the  pleasure  of  the 
Governor  General. 

Upon  this  provision  I  may  remark  that  in  other  provinces  where  county  court 
judges  have  been  appointed,  the  tenure  of  their  office  has  been  declared  to  be  during 
good  behaviour,  but  in  the  present  state  of  the  county  courts  in  the  province  of  British 
Columbia,  it  is  probably  better  that  the  judges  of  the  county  court  should,  as  de- 
clared by  this  Act,  hold  office  during  the  pleasure  of  the  Governor  General. 

The  only  other  provision  of  this  Act  which  calls  for  special  remark  is  section  27, 
which  is  as  follows,  viz.: — "And  whereas,  the  Governor  General  of  Canada,  on  the  27th 
day  of  April  1871,  referred  the  question  of  retiring  allowances  of  certain  officers  in 
British  Columbia,  to  the  decision  of  Her  Majesty's  Secretary  of  State  for  the  Colonies 
who,  on  the  30th  June,  1871,  gave  his  decision,  stating  that  the  present  incumbents  of 
the  county  court  bench  should  not  be  removed,  unless  and  until  they  received  from  the 
Dominion  government,  either  suitable  employment  of  at  least  equal  value,  or  an  annual 
allowance  of  two-thirds  of  five  hundred  pounds  ;  therefore,  it  is  provided  that  the 
present  incumbents  of  the  county  court  bench  shall  not  be  removed,  except  on  the 
terms  aforesaid,  for  the  purpose  of  appointing  professional  men." 

One  of  the  provisions  in  the  terms  agreed  upon  for  the  confederation  of  the  pro- 
vince of  British  Co  umbia  is  as  follows  : — 

"  Suitable  provisions,  such  as  shall  be  approved  of  by  Her  Majesty's  government, 
shall  be  provided  by  the  government  of  the  Dominion  for  those  of  Her  Majesty's 
servants  in  the  colony,  whose  position  and  emoluments  derived  therefrom  would  be 
affected  by  political  changes  in  the  admission  of  this  colony  into  the  Dominion  of 
Canada." 

It  seems  to  be  necessary  to  a  proper  understanding  of  the  po-^ition  of  the  present 
incumbents  of  the  county  court  bench,  to  refer  to  the  documents  connected  with  the 
question  of  retiring  allowances  of  certain  officers  in  British  Columbia,  including  the 
county  court  judges,  in  respect  of  which  communication  was  had  with  Her  Majesty's 
Secretary  of  State  for  the  Colonies. 

On  the  6th  February,  1871,  the  executive  council  of  the  province  of  British 
Columbia  passed  a  minute  which  was  transmitted  to  the  Governor  General  of  Canada 
by  Governor  Musgrave  of  British  Columbia,  by  despatch  of  the  9th  February,   1871. 

This  minute  of  council  refers  to  the  cases  of 

1.  The  colonial  secretary.  4.   The  collector  of  customs. 

2.  The  attorney-general.  5.  The  auditor-general. 

3.  The  commissioner  of  lands  and  works.       6.  The  six  stipendiary  magistrates. 

And  states  "  that  the  committee  gather  that  the  Canadian  government  are  pre- 
pared to  retain  Nos.  3  to  6  in  their  present  situations  or  similar  ones." 

The  minute  further  states  that  "  inasmuch  as  by  the  minute  of  the  Privy  Council 
of  Canada  two-thii'ds  of  the  present  emoluments  have  been  mentioned,  the  committee 
would  suggest  that  a  sum  not  exceeding  two-thirds  the  actual  salary  of  the  officer  should 
be  fixed,  in  order  to  compensate  such  officer  for  any  other  emoluments  of  which  he  might 
be  deprived,  namely  : — 

Colonial  secretary £600  per  annum 

Commissioner  of  lands  and  works GOO         do 

Collector  of  customs 600         do 

Six  stipendiary  magistrates 3.50         do 

Auditor-general 350         do 

On  the  26th  April,  1871,  a  report  from  the  honourable  the  Minister  of  Finance, 
dated  24th  April,  1871,  upon  the  subject,  was  approved  by  the  Governor  (general  in 
Council,  and  the  recommendations  therein  submitted  adopted.  This  report  was  made 
upon  a  despatch  from  Governor  Musgrave,  dated  9th  February,  1871. 

The  Minister  of  Finance  in  his  report  dealt  with  the  case  of  the  several  officers  in 
the  employment  of  the  British  Columbia  government.      As   to  the   case   of  stipendiary 
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magistrates,  the  minister  remarked  :  "  It  appears  that  no  difficulty  exists  as  to  the 
stipendiary  magistrates,  who  are  to  continue  to  serve  at  their  present  salaries."  And 
in  concluding  his  report  the  minister  recommended  that  the  papers  and  despatches  bear- 
ing upon  the  subject  should  be  transmitted  to  Her  Majesty's  Principal  Secretary  of 
State  for  the  Colonies  :  "  With  a  request  that  Her  Majesty's  government  will  decide 
how  the  officers  in  British  Columbia  are  to  be  dealt  with,  under  the  6th  section  of  the 
termaof  confederation  with  British  Columbia." 

On  the  27th  April,  1871,  the  Governor  General  accordingly  transmitted  to  the 
Secretary  of  State  for  the  Colonies  the  papers  referred  to,  and  on  the  3rd  June,  1871, 
the  Secretary  of  State  replied,  and  in  reference  to  the  btipendiary  magistrates  wrote  as 
follows  : — 

**  Your  Privy  Council  remark  that  no  difficulty  appears  to  exist  as  to  the  stipen- 
diary magistrates,  who  are  to  continue  to  serve  at  their  present  salaries.  I  understand 
from  this  that  your  Government  concur  in,  and  accept  the  proposals  of  Governor  Mus- 
grave,  as  contained  in  paragraphs  3  to  8  of  his  despatch  No.  30,  of  22nd  November  last, 
and  that  whenever,  from  any  cause,  any  of  them  ceases  to  hold  his  present  employment, 
he  will  receive  either  suitable  employment  of  at  least  equal  value,  or  an  annual  allow- 
ance of  two-thirds  of  £500.  I  do  not,  however,  consider  that  the  stipendiary  magis- 
trates have  the  same  claim  as  the  other  superior  officers  of  the  Government,  to  the 
option  of  retiring  at  present  upon  a  pension.  I  look  upon  them,  to  use  Governor  Mus- 
gravie's  words,  '  as  a  class  apart,'  whose  position  is  not  necessarily  affected  by  political 
changes  on  the  admission  of  British  Columbia  into  the  union." 

It  will  be  observed  that  the  recital  in  the  section  now  under  consideration  as  to  the 
decision  of  the  Secretary  of  State  for  the  Colonies  is  inaccurate,  and  were  the  section,  in 
providing  "  that  the  present  incumbents  of  the  county  court  bench  should  not  be 
removed  except  on  the  terms  aforesaid,  for  the  purpose  of  appointing  professional  men," 
within  the  powers  of  the  provincial  legislature,  the  inaccuracy  in  the  recital  of  the 
decision  of  the  Secretary  of  State  for  the  Colonies,  would  be  a  sufficient  reason  for  dis- 
allowing the  Act  were  it  not  amended,  but  I  am  of  opinion  that  the  enactment  is  ultra 
vires  of  the  provincial  legislature,  inasmuch  as  it  assumes  to  limit  the  power  of  the 
Dominion  government,  in  respect  of  the  retirement  or  removal  of  officers  appointed, 
paid  by,  and  holding  office  during  the  pleasure  of  the  government  of  Canada. 

I  say  nothing  as  to  the  implied  want  of  confidence  in  the  good  faith  of  the  Dominion 
government  contained  in  the  section,  as  it  is  unnecessary  to  deal  with  it  upon  that 
ground. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  these 
remarks,  and  that  he  be  asked  to  request  his  government  to  promote,  at  the  present  ses- 
sion of  the  legislature,  the  repeal  of  the  section. 

I  recommend  further  that  unless  the  section  be  repealed  before  the  time  for  disal- 
lowance of  the  Act  expires,  the  Act  be  disallowed. 

Cap.  24 — "  An  Act  to  consolidate  the  laws  relating  to  the  legal  profession  in  this 
province." 

The  provisions  of  this  Act  place  certain  restrictions,  which  did  not  previously  exist, 
upon  the  admission  of  barristers  and  attorneys  to  practice  in  the  courts  of  the  province, 
and  although  the  wisdom  of  tlieso  restrictions,  in  the  present  limited  state  of  the  legal 
profession  in  British  Columliia,  may  be  (juestioned,  yet,  as  the  subject  matter  of  the  Act 
comes  within  the  legishitive  authority  of  the  provincial  legislature,  the  power  of  disal- 
lowance could  not  properly  be  exercised  in  respect  of  the  Act,  unless  some  Dominion 
interests  were  prejudiced  tlicroljv.  The  only  way  in  which  it  could  be  said  that  Dom- 
inion interests  would  be  jnejudiced  Ijy  tlie  Act,  would  be  in  reference  to  the  appoint- 
ment of  judges  to  the  couiis  of  thf  provinces,  if  those  judges  had  to  be  selected  from  the 
bar  of  the  province. 

.Vfter  carefully  considering  the  jirovisions  of  the  British  North  America  Act,  as 
made  applicable  to  Britisii  Columbia,  by  the  terms  upon  which  that  province  entered 
conf(Mleration,  I  am  of  opinion  that  the  selection  of  judges  for  Ji5ritish  Columbia  is  not 
confined  to  the  l)ar  of  that  ]>roviiice.  'J'liis,  no  doubt,  was  the  opinion  of  the  Minister 
of  Justice  at  the  time  tiiat  Mr.  Justice  (iray,  of  the  New  Brunswick  bar,  was  appointed  a 


40  VICTORIA,  1877.  1057 


judge  of  the  Supreme  Court  of  British  Columbia,  and  such  being  the  case,  the  Act 
appears  to  me  to  be  one  which  should  be  left  to  its  operation,  and  I  recommend 
accordingly, 

Z.  A.  LASH, 

Deputy  Minister  of  Justice. 

I  concur, 

R.  LAFLAMME, 

Minister  of  Justice. 


Report   of  the  Hon.   the  Minister  of  Justice  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  16th  May,  1878. 

Department  op  Justice,  Ottawa,  15th  May,  1878. 

I  have  the  honour  to  report : — 

That  by  my  reports  of  the  29th  September,  1877,  and  21st  February,  1878,  res- 
pecting the  Statutes  passed  by  the  legislature  of  the  province  of  British  Columbia,  in 
the  year  1877,  objections  to  certain  Acts  were  taken,  and  the  attention  of  the  Lieute 
nant-Governor  called  thereto,  with  the  request  that  the  objections  might  be  removed  by 
repeal  or  amendment,  before  the  time  for  disalowance  expired. 

Not  having  received  a  copy  of  the  statutes  passed  by  the  legislature  of  the  province 
during  the  session  which  lately  closed,  and  not  having  been  informed  by  the  Lieutenant- 
Governor  as  to  the  action  (if  any)  which  had  been  taken  with  respect  to  the  objectiona- 
ble Acts,  and  the  time  for  disallowance  expiring  on  the  21st  May,  inst.,  the  following 
telegram  was  transmitted  by  the  Secretary  of  State  to  the  Lieutenant-Governor  on  the 
30th  April,  last,  viz.: — 

"  Please  state  what  action  (if  any)  has  been  taken  in  reference  to  objections  made 
to  certain  provisions  of  certain  statutes  passed  by  your  Legislature  last  year.  Time  for 
disallowance  expires  22nd  May.     Reply  first  mail." 

"  Nothing  done  towards  repealing  objectionable  clause.  Copy  of  Acts  passed  last 
Session  mailed  to  you  on  the  24th  ultimo.     Have  writen." 

On  the  8th  May,  instant,  certified  copies  of  the  statutes  of  British  Columbia  of 
last  session  were  received. 

On  examining  them  T  find,  that  with  the  exception  of  the  following  Acts,  viz.  : — 

No.   22.   "  An  Act  to  provide  for  the  better  Administration  of  Justice," 

No.   32.   "  An  Act  to  incorporate  the  Alexandra  Company,  Limited." 

No.  33.  "  An  Act  to  incorporate  the  British  Columbia  Insurance  Company, 
Limited ," 

All  the  objections  to  the  Acts  of  1877  have  been  removed  by  legislation. 

The  letter  referred  to  by  the  Lieutenant-Governor  in  his  telegram  of  the  2nd 
instant,  has  not  yet  been  received,  and  the  time  for  action  being  so  short,  I  think  it 
imprudent  to  wait  any  longer,  as  the  Acts  last  referred  to  are  very  objectionable,  and 
exceed  the  powers  of  tlie  local  legislature,  and  must,  in  accordance  with  the  suggestion 
contained  in  the  approved  reports  upon  them,  be  disallowed. 

No  great  inconvenience  will  result  from  the  disallowance  of  Act  No.  22,  inasmuch 
as  it  has  not  yet  been  brought  into  force  ;  and  the  other  two  Acts,  Nos.  32  and  33,  being 
for  the  incorporation  of  private  companies,  it  is  not  likely  that  much  inconvenience  will 
result  from  their  disallowance,  especially  as  many  of  the  powers  assumed  to  be  conferred 
upon  these  companies,  are  already  beyond  the  authority  of  a  local  legislature. 

I  recommend,  therefore,  that  the  Acts,  viz.  : — 

No.   22.   "  An  Act  to  provide  for  the  better  Administration  of  Justice," 
*    No.   32.    "  An  Act  to  incorporate  the  Alexandra  Company,  Limited," 

No.  33.  "  An  Act  to  incorporate  the  British  Columlna  Insurance  Company, 
Limited,"   passed   by   the  legislative  assembly  of  the  province  of  British  Columbia,  in 
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the  fortieth  year  of  Her  Majesty's  reign,  A.D.  1877,  be  disallowed  by  your  Excellency 
in  Council,  and  that  the  necessary  proclamation  in  that  behalf  be  issued. 


Z.  A.  LASH, 

Deputy  Minister  of  Justice. 


I  concur. 


R.  LAFLAMME, 

Minister  of  Justice. 


Order  in  Council  disallowing  the  Acts  32,  32  and  33,  above  mentioned,  published  in  the 
Canada  Gazette  on  the  18th  day  of  May,  1878,  vol.  XI.,  No.  Jf6,  page  1188. 
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BRITISH  COLUMBIA,  41st  VICTORIA,  1878. 

3rd  Session,  2nd  Parliament. 

Heport   of  the   Honourable  'the   Minister  of  Justice,  approved   hy   His  Excellency  the 
Governor  General  in  Council,  on  the  1st  August,  1879. 

Department  of  Justice,  Ottawa,  2nd  July,  1879. 

I  have  the  honour  to  report  upon  eighteen  Acts  passed  by  the  legislature  of  the 
province  of  British  Columbia,  during  the  session  held  in  the  spring  of  1878,  the  titles 
of  which  are  as  follows  : — 

"An  Act  to  amend  the  *  Power  of  Attorney  Act,  1875.' " 

"An  Act  to  amend  the  'Qualification  and  Registration  of  Voters  Act,  1876.'" 

"An  Act  to  amend  the  'Coal  Mines  Regulation  Act,  1877.'" 

"An  Act  to  amend  certain  Acts  relating  to  Municipalities  (cap.  129  of  the  Con- 
solidated Statutes  of  British  Columbia)." 

"An  Act  to  encourage  the  mining  of  Gold-bearing  Quartz." 

"An  Act  to  amend  the  '  Ballot  Act,  1877.'  " 

"An  Act  for  the  protection  of  certain  Animals  and  Birds  in  British  Columbia." 

"An  Act  relating  to  Corporations." 

"An  Act  for  dyking  and  reclaiming  certain  lands  at  Chilliwhack,  Sumass  and 
Matsqui." 

"An  Act  to  incorporate  the  British  Columbia  Express  Company." 

"An  Act  to  incorporate  the  Moodyville  Saw  Mill  Company,  Limited." 

"An  Act  to  incorporate  the  British  Columbia  Milling  and  Mining  Company." 

"An  Act  for  the  better  regulation  of  traffic  on  the  highways  of  British  Columbia." 

"An  Act  to  amend  the  'Consolidated  Public  School  Act,  1876,'  cap.  142.  Con. 
Stat.  1877." 

"An  Act  relating  to  Minerals,  other  than  coal,  found  in  lodes  or  veins,  and  to 
amend  the  Gold  Mining  Ordinance,  1867."     (Con.  Stat.,  cap.  123.) 

"An  Act  to  amend  the  'School  Tax  Act,  1875.'"     (Con.  Stat.,  cap.  43.) 

"An  Act  to  amend  the  '  Sheriffs  Act,  1873.'  " 

"An  Act  for  granting  certain  sums  of  money  required  for  defraying  the  expenses 
of  Civil  Government  for  the  half-year  ending  30th  June,  1878,  and  for  other  purposes.' 

With  the  exception  of  the  Act  intituled  :  "  An  Act  for  dyking  and  reclaiming  certain 
lands  at  Chilliwhack,  Sumass  and  Matsqui,"  the  above  Acts  appear  unobjectionable,  and 
should  be  left  to  their  operation. 

I  was  given  to  understand  by  the  deputy  of  the  Minister  of  the  Interior,  that  the 
provisions  of  the  Act  last  mentioned  conHicted  with  an  understanding  entered  into  by 
the  Department  of  the  Interior  with  the  British  Columbia  Government. 

The  Act  was  therefore  sent  to  him  for  his  remarks.  After  communication  with  the 
Indian  agent  in  British  Columbia,  and  with  the  British  Columbia  government,  the 
objections  to  the  Act  have,  I  am  informed,  been  removed,  and  the  Department  of  the 
Interior  has  reported  that  the  Act  may  be  left  to  its  operation. 

I  recommend,  therefore,  that  the  eighteen  Acts  above  mentioned  he  left  to  their 
operation. 

Z.  A.  LASH, 

Deputy  Minister  of  Justice. 

I  concur. 

JAMES  McDonald, 

Minister  of  Jtistice. 


1060  BRITISH   COLUMBIA    LEGISLATION 


BRITISH  COLUMBIA,  42nd  VICTORIA,  1878. 

1st   Session,  3rd   Parliament. 

Report   of   the   Honourable   the  Minister  of  Justice,  approved   by   His   Excellency  the 
Governor  General  in  Council  on  the  17th  March,  1879, 

Department  of  Justice,  Ottawa,  13th  March,  1879. 

Referring  to  the  Act  (No.  20)  passed  by  the  legislature  of  the  province  of  British 
Columbia,  in  the  year  1878,  known  as  "  The  Better  Administration  of  Justice  Act,  1878," 
I  have  the  honour  to  report ; — 

That,  having  considered  the  same,  I  recommend  that  it  be  left  to  its  operation. 

JAMES  Mcdonald, 

Minister  of  Justice. 


Mr.   Collector  Handey  to  the  Lieutenant-Governor  British  Columbia. 

Custom  House,  Victoria,  2nd  September,  1878. 

Sir, — In  the  report  of  the  proceedings  in  the  House  of  Assembly  on  Friday  last, 
Mr.  Galbraith  is  stated  to  have  said  that  the  bill  to  disfranchise  Custom  officers  and 
others,  was  brought  forward  in  accordance  with  the  wishes  of  those  persons  themselves. 
As  far  as  the  custom  house  is  concerned,  no  statement  could  be  more  inconsistent  with 
the  truth.  I  have  never  spoken  a  word  to  Mr.  Galbraith,  or  to  any  other  member  of 
the  House,  on  the  subject,  nor  has  any  one  employed  in  the  custom  house  here,  and  to 
prevent  misunderstanding  in  a  matter  that  may  at  some  future  time  be  of  import- 
ance, I  shall  be  glad  if  you  will  be  so  good  as  to  forward  this  letter,  with  the  bill,  for 
the  consideration  of  the  Canadian  government. 

I  have,  itc, 

W.  HAMLEY, 

Collector  of  Customs. 


Petition  from  (.'or,>ri>nt>nt  oficiah  at    Victoria,  B.C.,  to  Governor  General. 

To   His  E.'-cellency  ih>'    Riijhf    Hnnoiimhle   Sir   Frederick  Temple  Hamilton   Blackwood, 
Earl  <f  Duller  in,  (j<>r>  rtior  (i^nerul  of  Canada  and  Vice  Admiral  of  the  same  : 

May  it  plea.'^e  Your  K-'-cp/letx-y  .- — 

We,  the  undcrsiguffl,  rcsidiiii;  in  A'ictoria,  Britisli  Columlna,  for  ourselves,  and  for 
others  resident  in  other  }):irts  of  thf^  province,  and  holding  othre  under  the  government 
of  the  Dominion  of  Canada,  beg  most  r.'spectfully  to  pniy  that  your  Excellency  will  be 
graciously  i)loased  to  take  intu  con^i.lci-.it  ion,  with  a  view  to  the  relief  of  your  memorial- 
ists, the  Act  recently  passni  ]>y  tiio  legislature  of  this  province,  and  assented  to  by  his 
Honour  the  Lieutenant  (JoNcrnor.  intituhd:  •'The  Qualification  and  Registration  of 
Voters  Act  (1870)  Aniondnient  Act,  1S7S,"'  upon  the  following  grounds  : — 

1.  That  the  civil  ri!,'lits  of  the  otliLcrs  of  the  Dominion  government  in  this  province 
are  seriously  atlected  by  this  Act. 
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2.  That  it  is  arbitrary  and  unjust,  if  not  unconstitutional,  for  the  provincial  legis- 
lature to  deprive  the  officers  of  the  Dominion  government  in  this  province,  of  the  right 
to  vote  at  the  election  of  members  to  serve  in  the  Dominion  or  provincial  parliaments, 
and  that  it  is  a  flagrant  outrage  upon  their  common  rights  as  British  subjects  to  make 
the  mere  expression  of  opinion,  or  intimation  of  feeling,  a  penal  offence  punishable  by 
fine  or  imprisonment. 

3.  That  we  were  astonished  to  hear,  and  most  emphatically  deny  the  allegation 
made  by  the  introducer  of  the  bill  in  the  legislature  (Mr.  Galbraith)  to  the  effect  that 
we  desired  to  be  deprived  of  the  franchise. 

4.  That  practically  manhood  suffrage  obtains  in  this  province,  that  many  of  us  have 
large  landed  interests  in  the  country,  and  have  enjoyed  and  exercised  in  it,  for  more 
than  twenty  years,  the  right  of  voting  at  elections  for  members  of  parliament,  and  that 
we  now  find  ourselves  disfranchised  by  the  passage  of  this  Act. 

And  your  memorialists  will  ever  pray. 

R.  F.  McDoNELL,  R.  B.  McMicking, 

District  Store-keeper,  Gen.  Sup.  Dom.  Gov.  Telegraphs  in  B.C., 

Thos.  Westgarth,  Alex.  C.  Anderson, 

Steamboat  Inspector,  Inspector  of  Fisheries,  British  Columbia. 

And  others. 


By  Telegraph  from  Victoria,  B.C.,  to  the  Secretary  of  State. 

Victoria,  B.C.,  19th  August,  1878. 

Legislature  has  imposed  poll  tax  forty  dollars  on  all  Chinamen  in  province.  Tax 
not  payable  by  other  foreigners.  Believed  to  be  unconstitutional.  Chinese  merchants 
here  pray  that  the  Lieutenant-Governor  be  instructed  to  withhold  assent,  and  reserve  bill 
for  consideration  of  Governor  General.     Petition,  itc,  will  be  forwarded. 

A.  R.  ROBERTSON. 


Mr.  A.  R.  Robertson  to  Secretary  of  State. 

Victoria,  British  Columbia,  30th  August,  1878. 

Sir, — T  have  the  honour  to  forward  herewith  for  the  consideration  of  his  Excellency 
the  Governor  General,  a  petition  from  several  Chinese  firms  in  this  city,  with  respect  to 
a  bill  recently  passed  by  the  legislative  assembly  of  British  Columbia,  imposing  a 
special  tax  on  the  Chinese  of  this  province. 

I  have,  kc, 

A.  ROCKE  ROBERTSON. 

Petition  of  Chinese  Merchants  to  His  Excellency  the  Governor  General. 
To  His  Excellency  the  Governor  General  of  the  Dominion  of  Canada  : 

The  petition  of  the  undersigned  Chinese  merchants  residing  in  the  city  of  Victoria, 
in  the  province  of  British  Columbia,  in  the  Dominion  of  Canada : 

Humbly  sJioiVPth : 

1.  That  your  petitioners  are  doing  business  in  the  city  of  Victoria  aforesaid. 

2.  That  the  annexed  bill,  intituled  :  "  An  Act  to  provide  for  the  better  collection 
of  provincial  taxes  from  Chinese  "  passed  its  third  reading  in  the  legislative  assembly 
of  British  Columbia  on  the  ninth  day  of  August,  A.D.  1878. 
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3.  Your  petitioners  are  informed  and  believe  that  the  said  legislative  assembly 
will  be  prorogued  in  the  course  of  the  present  week,  when  the  said  Act  will  be  assented 
to,  and  become  binding  on  your  petitioners  and  their  fellow-countrymen  in  British 
Columbia. 

Your  petitioners  humbly  represent  for  your  Excellency's  consideration  the  following 
facts,  namely : 

There  are  many  Chinese  mercantile  houses  in  British  Columbia,  which  have  been 
established  in  British  Columbia  for  upwards  of  fifteen  years,  and  during  that  period  the 
said  houses  have  contributed  large  amounts  to  the  public  revenue. 

Under  the  laws  now  in  force  in  British  Columbia,  all  Chinamen  residing  in  the  said 
province  above  eighteen  years  of  age,  are  compelled  to  pay  a  road  tax  and  a  school  tax, 
equal  to  the  amounts  paid  by  other  residents  of  the  province,  and  are  in  all  other  respects 
taxed  in  the  same  way  by  both  the  provincial  and  municipal  governments,  as  other 
residents  are  taxed.  The  said  school  tax  and  road  tax  for  the  present  year  have  been 
already  largely  collected  from  the  Chinese  in  the  said  province. 

Although  the  Act  referred  to  in  the  several  paragraphs  of  this  petition  does  away 
with  the  application  of  the  "  Assessment  Act,  1876,"  and  of  the  "  School  Tax  Act,  1876," 
to  Chinese,  it  substituted  a  tax  which  is  much  more  oppressive,  inasmuch  as  : — 

1.  It  is  payable  by  children  above  twelve  years  of  age. 

2.  It  is  a  large  and  arbitrary  amount  payable  by  poor  and  rich  alike,  and  not  based 
upon  property  or  income. 

3.  It  applies  to  Chinese  alone,  many  of  whom  are  British  subjects. 

Your  petitioners  humbly  submit  that  such  a  tax  is  inconsistent  with,  and  repugnant 
to,  the  treaties  existing  between  Her  Majesty  the  Queen  and  the  Emperor  of  China. 

Your  petitioners  humbly  pray  that  your  Excellency  will  be  pleased  to  disallow  the 
said  Act. 

Sing  Lee  Cham,  Hie  Lee, 

Wing  Chong  &  Co.,  Tai  Yum, 

Wo  Chin  &  Co.,  Dong  Song  «fe  Co., 

Tax  Loon  &  Co.,  Tay  Chong  Yuen, 

KwoNG  Kong  Sing,  Kong  Lee  &  Co. 

Victoria,  B.C.,  29th  August,  1878. 

J'etifion  of  Canners  of  Salmon  to  the  Governor  General. 

To  His  Excellency  the  Earl  of  Diifferin,  K.P.,  K.C.B.,  Governor  General  of  Canada  : 

The  memorial  of  the  undersigned  proprietors  of  establishments  for  the  canning  of 
salmon  on  the  Eraser  Iliver  iu  tlie  vicinity  of  New  Westminster,  B.C., 

Hunibly  nJin-oi'tli  : 

That  your  memorialists  respectfully  request  that  your  Excellency  will  be  pleased  to 
disallow  "The  Chinese  Tax  Aft,  1878,"  recently  passed  by  the  legislative  assembly  of 
British  Columbia,  for  thb  following  reasons  : — 

\.  We  believe  the  siiid  Act  to  be  at  variance  with  the  British  constitution,  in 
this,  that  it  imposes  a  tax  u|>on  persons  simply  on  account  of  nationality  ;  that  it 
contlicts  with  existing  ticutics,  made  by  the  imperial  government,  and  that  in  many 
instances  it  would  tux  j)ei-.s()ns  who  are  British  subjects,  simply  because  they  are 
Chine.se. 

2.  We  l)olieve  that  it  is  inijiolitic.  in  that  it  will  destroy  many  industries,  which 
are  now  being  established,  and  iirc  yet  in  their  infancy,  among  them  is  the  canning 
of  salmon.  Chinese  labour  is,  at  picsent,  the  only  labour  available  for  the  prosecution 
of  this  business.  The  short  period  of  lime  during  which  the  fish  run  (frequently  but 
one  month  out  of  the  y<'ar)  pivvents  other  classes  (jf  labourei-s  from  seeking  employ- 
ment in  caimeries,  except  in  the  procuring  of  fish  which  is  entirely  done  by   white  men 
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and  Indians.  Frequently  the  whole  amount  of  money  earned  in  a  season  by  a  China- 
man is  less  than  the  annual  tax  demanded  by  this  Act.  Should  the  Act  be  enforced  it 
will  virtually  compel  all  the  canneries  on  the  Fraser  River  to  close,  and  absolutely  ruin 
those  who  have  invested  their  capital  in  the  business. 

3.  We  respectfully  submit  that  this  Act  is  opposed  to  natural  justice  and  common 
sense,  in  demanding,  as  it  does,  from  the  employer,  a  penalty  for  the  fault  committed  by 
the  employee,  thus  introducing  a  new  and  vicious  principle  into  English  law,  whereby 
an  innocent  man,  against  his  will,  is  made  answerable  for  the  fault  of  a  wrong-doer. 

4.  The  number  of  Chinese  who  are  now  in  this  colony  is  not  so  great  as  to  inter- 
fere with  white  men,  or  to  crowd  them  out  of  employment.  On  the  contrary,  the  fact 
that  Chinamen  can  be  obtained  for  canneries,  gives  room  for  over  fifteen  hundred  whites 
and  Indians,  who  are  engaged  in  fishing,  and  who  would  be  at  once  thrown  out  of  em- 
ployment if  the  canneries  should  be  forced  to  closp. 

5.  The  popular  cry  against  Chinese  proceeds  from  a  class  who  have  nothing  at  stake 
in  the  country,  and  we  believe  is  not  in  accordance  with  the  opinions  of  the  most  intel- 
ligent and  better  class  of  our  population. 

Your  memorialists,  therefore,  pray  that  for  these  various  reasons  your  Excellency 
will  be  graciously  pleased  to  withhold  your  Excellency's  assent  from  and  disallow  the 
said  Act,  and  your  memorialists  as  in  duty  bound  will  ever  pray. 


A.  HoLBROOK,  Chairman, 
King  &  Co., 
Lane,  Pike  k,  Nelson, 
Delta  Canning  Co., 
FiNDLAY,  Durham  &  Brodie, 

6th  September,  1878. 


English  &  Co., 
Ewen  tfe  Wise, 
British  Columbia  Packing  Co., 

R.  J.  FiNLAVSON,  JUN. 


Lieutenant-Governor  of  British  Columbia  to  the  Hon.  the  Secretary  of  State. 

Government  House,  Victoria,  B.C.,  3rd  September,  1878. 

Sir, — I  have  the  honour  to  inclose  you  herewith,  for  the  information  of  his  Excel- 
lency the  Governor  General  of  Canada,  a  copy  of  "  An  Act  to  provide  for  the  better 
Collection  of  Provincial  Taxes  from  Chinese,"  to  which  I,  yesterday,  assented  in  Her 
Majesty's  name. 

I  beg  to  inform  you  that  I  shall  forward,  in  due  course,  copies  of  all  Acts  passed 
at  the  late  session,  with  the  usual  report,  and  only  forward  the  inclosed  copy  in  advance, 
as  the  question  involved  in  it  is  one  of  importance. 

I  have,  ifec, 

A.  N.  RICHARDS, 

Lieutenant-Governor. 


Sir  M.  E.  Hicks-Beach  to  the  Marquis  of  Lome. 

Downing  Street,  29th  November,  1878. 

My  Lord, — I  have  the  honour  to  transmit  to  you  the  accompanying  copy  of  a  letter 
from  the  Foreign  Office,  with  an  inclosure  from  the  Chinese  minister  at  this  court,  res- 
pecting a  bill  recently  passed  by  the  legislature  of  British  Columbia,  subjecting  Chinese 
merchants  and  labovrers,  resident  in  the  part  of  the  Dominion,  to  a  poll  tax  of  J$4:0  per 
annum. 

I  shall  be  glad  if  your  lordship  will  furnisli  me  at  your  early   convenience   with  a 
report  upon  the  steps  which  have  been  taken  in   connection   with   this   bill,   which  has 
not  been  received  at  this  department. 
G7i 


1064  BRITISH    COLUMBIA   LEGISLATION 


The  complaint  of  Chinese  residents  appears  to  have  been  already  brought  under 
the  notice  of  the  Dominion  government,  and  a  telegraphic  notice  appeared  in  the  London 
papers  to  the  effect  that  the  Supreme  Court  of  the  province  had  declared  the  lAct  ille- 
gal. I  shall  be  glad  to  be  furnished  with  any  information  at  your  command  upon  the 
latter  statement. 

I  have,  &c., 

M.  E.  HICKS-BEACH. 


The  Foreign  Office  to  the  Colonial  Office. 

Foreign  Office,  18th  November,  1878. 

Sir, — I  am  directed  by  the  Marquis  of  Salisbury  to  transmit  to  you  to  be  laid 
before  Her  Majesty's  Secretary  of  State  for  the  Colonies,  the  accompanying  copy  of  a 
letter  from  the  Chinese  minister  at  this  court,  representing  that  by  a  bill  recently 
passed  by  the  legislature  of  British  Columbia,  Chinese  merchants  and  others  resident 
in  that  colony,  ai-e  subjected  to  a  poll  tax  of  840  per  annum,  from  which  they  petition 
to  be  relieve  d,  and  I  am  to  request  that  in  laying  this  letter  before  Sir  M.  E.  Hicks- 
Beach  you  will  move  him  to  inform  Lord  Salisbury  what  reply  should  be  given  to  Kno 
Ta  Jeu's  representation. 

I  am,  etc., 

T.  V.  LISTER. 


The  Chinese  Minister  to  the  Marquis  of  Salisbury. 

Chinese  Legation,  2nd  November,  1878. 

My  Lord  Marquis, — I  have  the  honour  to  inform  your  lordship  that  I  have  just 
received  a  joint  petition  from  the  merchants  and  labourers  of  the  Chinese  firms  Kwang 
li  Tai,  Yuan  Lung,  Sciang  Tai  Suou  Chung,  Tai-chang  Yuan  and  Sin  Yee,  of  Victoria, 
British  Columbia.     The  statement  and  the  petition  is  as  follows  : — 

"  Wfc,  the  merchants  and  labourers  are  the  natives  of  China.  We  have  been  for 
many  years  in  \'ictoria,  in  the  British  Dominion  of  Canada,  North  America,  either  as 
merchants  importing  and  selling  goods,  or  as  labourers  undertaking  manual  works.  In 
the  spring  of  this  year  we  heard  that  the  new  legislature  would  pass  a  bill  levying 
an  oppressive  tax  on  the  Cliinese,  but  thought  it  was  a  rumour,  and  could  by  no  means 
become  a  fact ;  as  the  English  people  in  China  are  not  taxed  in  any  way,  there  is  no 
reason  why  the  Cliinese  people  in  the  British  Dominion  should  be  taxed.  It  was  in  the 
sixth  month  of  this  year  that  the  rumour  became  true,  and  a  bill  was  passed  that  every 
man  was  to  be  taxed  s40  a  year  ;  but  the  (iuvernor  of  Victoria  has  not  yet  signed  it; 

Therefore,  we  went  in  haste  to  see  the  authorities  of  Victoria,  and  requested  them 
not  to  sign  the  bill.  The  authorities  informed  us  that  this  was  a  matter  to  be  decided 
on  by  the  Governor  General  of  Canada.  If  no  instructions  stopping  the  passing  of  the 
bill  were  received,  th<'  Victoria  authorities  could  not  do  othei'wise  than  to  sign  it. 
We  innnediately  laid  the  matter  In-fore  the  Governor  General  of  Canada  by  a  telegram, 
and  received  from  his  i'^xcellency  a  reply  stating  that  his  Excellency  could  not  decide 
until  examination  had  been  instituted  after  the  receipt  of  petitions.  We  at  once  en- 
gaged a  lawyer  named  Si  Pa  Chin  to  draw  up  a  petition,  which  was  sent  to  Canada  on 
the  fourth  of  the  eighth  month,  hut  up  to  this  time  no  reply  has  yet  been  received. 

(Jn  the  1 1th  (lay  ollicial  niess<-ngers  who  came  to  urge  the  payment  of  siiay-yiu 
were  brought  to  us— the  lOngiisli  words  for  siiay-yiu  are  tax  silver.  The  official  mes- 
sengers holding  tax  papers  in  their  li.nul,  declaretl  that  they  received  instructions  from 
the  high  functionaries  to  collect  taxes  for  the  goverinnent,  that  every  man  should  every 
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year  pay  a  tax  of  forty  dollars,  which  were  to  be  paid  quarterly,  and  that  if  no  tax 
were  paid  in  accordance  with  the  regulations,  the  official  messengers  would  come  in  the 
course  of  next  week  to  remove  their  goods  and  conficate  the  same.  The  same  statement 
found  expression  in  the  newspapers  here.  At  the  time  we  endeavoured  to  put  off  the 
payment  of  the  tax,  but  among  the  labourers,  the  employers  of  some  have  already  deducted 
the  taxes  of  the  employed  to  pay  the  said  tax.  If  such  usuage  prevails,  the  merchants 
who  make  but  very  slight  profit  cannot  bear  the  burden  of  taxation.  Indeed,  it  is  very 
much  more  unbearable  for  the  poor  labourers  to  be  thus  taxed  ;  moreover,  there  are 
people  who  are  without  any  employment,  for  them  it  is  extremely  difficult  even  to  get 
their  daily  bread.  If  such  persons  were  equally  taxed,  their  position  would  be  intolerable 
to  an  extreme  degree. 

The  popular  feelings  are  so  excited  that  serious  disturbance  is  to  be  apprehended. 
Considering  that  it  is  of  very  great  consequence  to  the  general  order  of  things  we  lay 
before  your  Excellency  our  causes  of  complaints,  and  beg  your  Excellency  to  protect 
and  secure  our  interests.  We  do  not  aim  at  any  extra  favourable  treatment  from  the 
British  government.  What  we  hope  for  is  that  we  may  be  so  fortunate  as  to 
receive  the  same  kind  of  treatment  as  the  people  of  other  nations  do. 

While  drawing  up  this  despatch,  I  received  from  his  Excellency  Chin,  his  Imperial 
Majesty's  minister  to  the  United  States  of  America,  Spain  and  Peru,  a  letter  acquaint- 
ing me  that  the  said  merchants  and  labourers  sent  a  similar  petition  to  him,  and  re- 
questing me  to  communicate  with  the  British  government,  and  to  request  them  to  ex- 
empt the  said  merchants  and  others  from  the  above  mentioned  taxation. 

I  beg  to  remark  that  in  the  British  colonies  the  people  of  different  countries  are 
always  treated  without  any  partiality  whatever.  In  the  case  of  the  merchants  of  the 
Chinese  firms,  Kranz  Li  Tai,  Juan  Lwig  and  others,  if  there  had  been  found  in  them 
anything  unsuitable  to  the  colony,  the  course  of  proceeding  should  have  been  to  discuss 
the  merits  and  demerits  of  the  n)atter  of  fact  ;  it  is  certainly  an  extremely  inexpedient 
measure  to  impose  such  a  burdensome  tax  on  every  one  of  them.  I  am  of  opinion  that 
the  Lieutenant-Governor  of  British  Columbia  cannot  fail,  in  consulting  with  the  Secre- 
tary of  State  for  the  Colonies,  to  adopt  measures  prohibitory  of  such  taxation,  in  accord- 
ance with  the  existing  general  regulations.  I  beg  to  request  the  Secretary  of  State  for 
the  Colonies,  through  your  lordship,  to  cause  instructions  to  be  sent  to  the  Lieutenant- 
Governor  of  British  Columbia  directing  him  to  reconsider  the  case,  and  order  the 
exemption  of  the  above  mentioned  tax,  so  as  to  secure  the   safety  of  the  interests  of 


the  people  concerned. 

I  have,  &c., 


KKO-LUNG-TOO. 


Report  of  the  Honourable  the  Minister  of  Justice,  a'p'provedhy  His  Excellenci/  the  Governor 
General  in  Council  on  the  28th  October,  1879. 

Department  of  Justice,  Ottawa,  15th  August,  iSTiJ. 

I  have  the  honour  to  report  upon  certain  Acts  passed  by  the  legislature  of  tlie 
province  of  British  Columbia  in  the  year  1878  (42  Vie.)  and  assented  to  in  the  month 
of  September  of  that  year. 

Cap.  19. — "An  Act  to  amend  the  'Constitution  Act,  1871,'  by  creating  a  new 
Electoral  District  and  providing  for  a  redistribution  of  seats  in  the  districts  of  Nanaiuio, 
Cowichan  and  Kootenay." 

This  Act  should  be  left  to  its  operation. 

Cap.  20. — "  An  Act  to  make  further  provision  for  the   Administi-ation  of  Justice." 

This  Act  has  already  been,  l^y  Order  in  Council,  left  to  its  operation. 

Cap.  21. — "An  Act  to  enable  the  Lieutenant-Governor  in  Council  to  establish  a 
tariff  of  costs  in  the  Supreme  and  County  Courts." 
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This  Act  is  doubtless  within  the  legislative  powers  of  the  provincial  legislature, 
and  as  it  does  not  interfere  with  Imperial  or  Dominion  interests,  the  power  of  disal- 
lowance should  not  be  exercised  with  respect  to  it.  The  wisdom  and  expediency  of  its 
provisions  are,  however,  open  to  serious  question. 

Cap.  22. — "  An  Act  to  amend  the  Qualification  and  Registration  of  Voters' Act, 
1876." 

This  Act  is  with  the  legislative  authority  of  the  provincial  legislature,  and  should 
be  left  to  its  operation. 

The  very  stringent  provisions  of  the  fourth  section  against  certain  persons  directly 
or  indirectly  influencing  voters  at  provincial  elections  will,  I  fear,  prove  to  be  very 
difficult  to  enforce. 

Cap.   23. — "  An  Act  relating  to  the  protection  of  Game." 

Cap.  24. — "An  Act  to  amend  the  'Highways  Nuisances  Removal  Act,  1878.'" 

These  two  Acts  should  be  left  to  their  operation. 

Cap.  25. — "  An  Act  relating  to  the  Crown  Lands  in  British  Columbia." 

The  provisions  of  this  statute  are  of  a  startling  nature.  The  first  section  casts 
upon  persons  who  had  purchased  Crown  lands  before  the  Act  was  passed,  and  upon 
persons  who  held  leases  or  ferry  charters,  a  liability  never  contemplated  by  them  when 
the  pui'chases  or  leases  were  made.  The  section  declares  that  from  and  after  the  passing 
of  the  Act,  all  moneys  due  in  respect  of  such  purchases,  leases  or  charters  shall  bear 
interest  at  twenty-four  per  cent  per  annum  until  paid. 

The  second  section  empowers  the  Chief  Commissioner  of  Lands  and  Works,  without 
further  notice  to  the  purchaser  of  Crown  lands  than  a  mere  notice  in  the  British 
Columbia  Gazeftp,  to  cancel  "  all  or  any  records  or  agreements  concerning  such  lands, 
and  in  such  case  the  right  of  such  person  therein  or  thereto,  and  money  paid  by  him 
thereon  shall  be  absolutely  forfeited,  and  he  shall  have  no  further  right  at  law  or  in 
equity  to  the  land  so  partially  paid  for." 

If  the  whole  subject  matter  of  this  Act  were  within  the  exclusive  legislative  con- 
trol of  the  British  Columbia  legislature,  I  would  feel  some  difficulty  in  recommending 
that  the  Act  be  disallowed,  merely  because  its  provisions  did  not  accord  with  my  views 
of  justice. 

I  recognize  fully  the  importance  of  allowing  the  local  legislature  to  be  the  judges 
of  the  wisdom  and  expediency  of  any  Act  falling  within  their  exclusive  legislative 
authority. 

This  Act,  however,  seems  to  me  to  attempt  to  deal  with  a  subject  assigned  by  the 
British  North  America  Act  exclusively  to  the  parliament  of  Canada,  viz.: — The  subject 
of  interest.  The  case  of  Kf)ss  vs.  Torrance.  The  city  of  Montreal,  claimants,  reported  in 
vol.  2  of  the  Montreal  Leijal  Xeics,  V^Z'^  1^^)  decides  that  a  statute  of  the  Quebec 
Legislature  (41  Vic,  cap.  27),  whicli  assumes  to  authorize  the  corporation  of  Montreal, 
by  by-law,  to  re-act  an  increase  addition  or  penalty  of  ten  per  cent  on  all  arrears  of 
assessments  not  paid  within  a  certain  day,  is  unconstitutional  and  void,  as  being  beyond 
the  powers  of  a  provincial  legislature.  The  court  held  that  the  attempt  to  authorize 
the  re-action  of  an  "  increase  addition  or  penalty  "  was  an  interference  with  the  subject 
of  interest.  The  case  referred  to  is  a  clear  authority  against  the  constitutionality  of 
the  Act  now  under  consideration,  and  in  view  of  the  fact  that  the  government  of  the 
province  are  not  in  the  same  position  as  a  private  individual  would  be  under  similar 
circumstances,  and  that  the  purchaser  of  Crown  lands,  or  the  holder  of  a  lease  or  ferry 
charter,  could  not  readily  test  the  validity  of  the  Act  in  the  courts  as  he  could  do  were 
his  opponent  a  subject,  whom  lie  could  bring  into  court  in  an  ordinary  action  ;  in  view, 
also,  of  the  nature  of  the  Act  itself,  T  lia\e  less  hesitation  in  recommending  its  dis- 
allowance, I  recommend,  therefore,  tliat  the  said  Act,  being  chapter  25  of  the  Statutes 
of  British  Columbia,  pa'^sed  in  the  forty-second  year  of  Her  Majesty's  reign,  A.D. 
1878,  and  intitutled  : — "An  Act  relating  to  the  Crown  Lands  in  British  Columbia,"  be 
disallowed. 

Cap.  26. — "  An  Act  relating  to  certain  Ordinances  and  Acts." 

Cap.  27. — "  An  Act  to  amend  the  law  respecting  retail  Liquor  Licenses." 

Cap.  28.— "An  Act  relating  to    the  British  Columbia  Loan  Acts,  1874  and  1876." 
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Cap.  29.—"  An  Act  to  amend  the  Mineral  Act,  1878." 

Cap.  30. — "  An  Act  to  provide  for  employing  Prisoners  without  the  walls  of 
Common  Jails." 

Cap.  31. — "  An  Act  to  amend  the  law  relating  to  the  Legal  Profession." 

Cap.  32.—"  An  Act  to  amend  the  School  Tax  Act,  1876." 

Cap.  33. — "  An  Act  for  granting  certain  sums  of  money  required  for  defraying  the 
expenses  of  civil  government  for  the  half-year  ending  31st  December,  1878,  and  for 
other  purposes." 

Cap.  34.—"  An  Act  for  granting  certain  further  sums  of  money  required  for  de- 
fraying expenses  of  the  civil  government  for  the  half-year  ending  31st  December,  1878, 
and  for  other  purposes." 

The  above  Acts  should  be  left  to  their  operation. 

Cap.  35. — "  An  Act  to  provide  for  the  better  collection  of  Provincial  Taxes  from 
Chinese." 

This  Act  has  been  held  by  the  Supreme  Court  of  British  Columbia  to  be  uncon- 
stitutional and  void.  The  judgment  has  not  been  appealed  from,  and  must  be  taken  to 
be  the  law.  As  it  is  clearly  the  duty  of  this  government  not  to  allow  an  Act  of  this 
nature,  which  has  been  declared  by  the  court  to  be  idtra  vires,  to  remain  on  the  statute- 
book,  I  think  it  should  be  formally  disallowed.  I  recommend,  therefore,  that  the  Act 
of  the  province  of  British  Columbia,  passed  in  the  forty-second  year  of  Her  Majesty's 
reign,  AD.  1878,  cap.  35,  and  intitutled : — "An  Act  for  the  better  collection  of  Pro- 
vincial Taxes  from  Chinese,"  be  disallowed. 

Cap.  36. — "An  Act  to  amend  the  Assessment  Act,  1876." 

This  Act  contains  many  detail  provisions  which  no  doubt  will  be  found  useful  in 
connection  with  the  collection  of  taxes,  some  of  its  provisions  are  very  stringent  and 
may  work  hardships,  but  so  long  as  they  are  within  the  legislative  authority  of  the 
province,  their  nature  is  not  such  as  to  call  for  an  exercise  of  the  power  of  disallowance. 
There  are,  however,  certain  provisions  in  the  Act  which  call  for  remark,  as  being  ultra 
vires  of  the  provincial  legislature.  The  10th  section  enacts  that  when  taxes  are 
delinquent  (i.^.,  unpaid  for  a  certain  specified  time),  twenty-five  per  cent  thereof  shall 
be  charged  thereon  and  added  thereto,  and  shall  form  part  of  such  delinquent  tax,  and 
interest  shall  at  once  attach  thereon  at  the  rate  of  18  per  cent  per  annum.  Pro- 
visions then  follow  for  the  collection  of  the  amount  by  sale  of  the  land,  &c.  According 
to  the  decision  in  the  case  of  Ross  v.  Torrance,  above  referred  to,  the  attempt  to  add  the 
25  per  cent  and  the  18  per  cent  interest  to  be  unpaid  taxes,  is  void.  Were  the  statute 
now  under  consideration  of  a  nature  similar  to  the  "  Act  relating  to  the  Crown  Lands 
in  British  Columbia,"  which  has  been  recommended  to  be  disallowed,  T  would  feel 
called  upon  to  make  the  same  recommendation  with  respect  to  it.  The  objection  to  this 
Act,  however,  from  a  constitutional  point  of  view,  relates  to  the  provisions  which  affect 
the  amount  merely  of  the  tax  ;  the  other  provisions,  though  in  some  respects  stringent, 
are  within  the  powers  of  the  provincial  legislature,  and  it  must  be  presumed  that  they 
have  been  found  necessary  in  the  public  interests,  and  they  are  not  of  such  a  nature  as 
to  call  for  interference  therewith  by  the  Dominion  government. 

Any  person  desiring  to  test  the  legality  of  the  claim  for  the  25  per  cent  addition, 
and  the  18  per  cent  interest,  will  have  a  convenient  way  of  doing  so  by  proceeding 
against  the  collector  to  restrain  a  seizure  or  sale,  by  testing  the  validity  of  the  sale  with 
the  purchaser.  In  this  respect  the  Act  differs  materially  from  the  one  which  has  been 
recommended  for  disallowance.  Under  all  the  circumstances,  I  think  the  better  course 
will  be  to  leave  the  Act  to  its  operation,  at  the  same  time  calling  the  attention  of  the 
British  Columbia  government  to  the  above  remarks,  and  to  the  case  of  Ross  v.  Torrance 
above  referred  to,  in  order  that  they  may  consider  the  advisability  of  the  public  interests 
of  amending  the  Act  next  session  in  such  a  manner  as  will  remove  the  constitutional 
objections  thereto,  and  at  the  same  time  prevent  the  litigation  and  feeling  of  insecurity 
with  respect  to  tax  titles,  which  will  undoubtedly  arise  if  the  Act  be  attempted  to  be 
enforced  in  its  present  shape.      I  recommend,  therefore,  that  this  course  he  followed. 

Cap.  37. — "  An  Act  to  amend  the  Cariboo  Wagon  Road  Tolls  Act,  1876." 

This  Act  will  be  reported  on  at  a  future  time. 
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Cap.  38. — "  An  Act  to  amend  an  Act  to  afford  Owners  and  Occupiers  of  land  a 
summary  remedy  in  certain  cases  of  Trespass." 

This  Act  is  unobjectionable,  and  should  be  left  to  its  operation.  • 

Z.  A.  LASH, 

DeptUy  Minister  of  Justice. 

I  concur, 

JAS.  Mcdonald, 

Minister  of  Justice. 

Orders  in  Council  disallowing  the  Acts,  chapters  25  and  35,  jjublished  in  the  Canada 
Gazette  on  the  30th  day  of  August,  1879,  Vol.  XIII.,  No.  9,  page  284.. 


Report  oj  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 

General  in  Council  on  the  2nd  October,  1879. 

Department  of  Justice,  Ottawa,  24th  September,  1879. 

I  have  now  the  honour  to  report  upon  the  Act  passed  by  the  legislature  of  British 
Columbia  in  the  year  1878,  cap.  37,  and  intituled  : 

"  An  Act  to  amend  the  '  Cariboo  Wagon  Road  Tolls  Act,  1876.' " 

"  The  Act  is  as  follows  : 

"  Section  2  of  the  "  Cariboo  Wagon  Road  Tolls  Act,  1876,"  shall  be  and  the  same 
is  hereby  repealed,  and  in  lieu  thereof  the  following  shall  be  substituted  : — 

"  There  shall  be  levied  and  paid  from  and  after  the  passing  of  this  Act  unto  and  to 
the  use  of  Her  Majesty,  her  heirs  and  successors,  from  all  persons  whomsoever  by  way 
of  toll  the  sums  following,  that  is  to  say  : — 

"  For  every  pound  avoirdupois  of  goods,  merchandise,  stores,  productions  and 
chattels,  other  than  those  hereinafter  excepted,  which  shall  respectively  be  carried  from 
Yale  in  the  direction  of  Cariboo,  the  sum  of  one  cent. 

"  2.  Provided  that  all  plant  and  material  used  in  the  construction  of  the  Canadian 
Pacific  Railway  shall  be  exempted  from  such  toll  under  and  subject  to  such  regulations 
as  the  Lieutenant-Governor  in  Council  may  prescribe. 

"  3.  This  Act  may  be  cited  as  the  '  Cariboo  Wagon  Road  Tolls  Amendment  Act, 
1878.'" 

Section  2  of  the  Cariboo  Wagon  Road  Tolls  Act,  1876,  repealed  by  the  Act  now 
under  consideration  is  as  follows  : — ■ 

"  There  shall  be  levied  and  paid  from  and  after  the  fifteenth  day  of  May,  next,  unto 
and  to  the  use  of  Her  Majest}',  her  heirs  and  successors  from  all  persons  whomsoever 
by  way  of  toll,  the  sums  following,  that  is  to  say  : — 

"For  every  pound,  a\oirdupois,  of  goods,  merchandise,  stores,  productions  and 
chattels,  other  than  those  hereinafter  excepted,  which  shall  respectively  be  carried 
over  or  across  the  Alexandria  Suspension  Bridge,  or  over  or  across  the  Fraser  River, 
within  a  distance  of  ten  miles  above  and  ten  miles  below  the  said  bridge,  the  sum  of 
half  a  cent." 

"For  every  pound,  avoinlupois,  of  goods,  merchandise,  stores,  productions  and 
chattels,  other  than  those  hereinafter  excepted,  which  shall  respectively  be  carried  from 
Clinton,  in  the  direction  of  Cai-ihuo,  tiie  sum  of  half  a  cent." 

And  section  3  of  that  Act,  which  has  not  been  repealed,  is  as  follows  : — 
"  Provided  that  no  tolls  shall  he  demanded  of,  or  from,  or  paid  by  any  person  in 
respect  of  mining  machinery,  faiining  implements,  wheat,  beans,  pease,  barley  and  grain 
of  all  kinds,  hay,  roots,  vegetal)les  and  other  agricultural  profluce,  the  growth  of  the 
province,  and  all  flour  and  meal  manufactured  in  this  province  from  wheat,  beans,  pease, 
oats,  barley  and  grain  (^f  all  kinds  grown  in  the  province,  and  all  cattle  and  all  articles 
and    things  coming   in  the  direction  of  the  seaboard   from  the   interior  of  the  province, 
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whether  intended  for  export  or  home  consumption,  for  the  purposes  of  manufacture  in 
the  province,  or  any  other  purpose  whatsoever." 

The  Minister  of  Justice,  Mr.  Blake,  in  reporting  upon  the  Act  passed  in  1876,  after 
referring  to  its  provisions  and  to  the  provisions  of  the  Act  repealed  by  it,  makes  use  of 
the  following  language  : — 

"  It  is  obvious,  therefore,  that  the  Act  now  under  consideration  is  in  furtherance 
of  a  policy  which  has  been  pursued  in  British  Columbia  for  several  years,  but  the 
undersigned  feels  it  his  duty  to  call  the  attention  of  council  to  this  legislation,  which, 
in  e£Fect,  places  upon  the  consumers  of  imported  goods  the  chief  burden  of  maintaining 
the  public  roads  which  are  established  as  well  for  the  transport  of  articles  of  home 
productions." 

"  The  undersigned  does  not  recommend  the  disallowance  of  this  Act,  but  he  must 
point  out  that  its  principle  might  be  so  extended  as  to  render  it  necessary  to  consider 
the  question  whether  such  legislation  does  not  trench  on  the  regulation  of  trade  and 
commerce." 

It  will  be  observed  that  the  section  repealed  imposes  a  tax  upon  such  goods  only  as 
were  carried  over  or  across  the  Alexandria  Suspension  Bridge,  or  over  or  across  the 
Fraser  River  within  a  certain  distance  of  that  bridge,  or  which  are  carried  from  Clinton 
in  the  direction  of  Cariboo,  the  toll  being  but  one-half  cent  per  pound  ;  whereas,  the 
Act  now  under  consideration  imposes  a  toll  of  one  cent  per  pound  upon  goods  carried 
from  Yale  in  the  direction  of  Cariboo. 

I  have  the  honour  to  submit  that  the  question  raised  by  the  Minister  of  Justice  in 
his  report  upon  the  Act,  1876,  namely  :  Whether  this  Act  does  not  trench  on  the 
regulation  of  trade  and  commerce  to  an  injurious  degree,  should  now  be  considered  by 
council. 

Should  council  determine  that  the  Act  should  not  be  disallowed  by  reason  of  being 
an  interference  with  the  regulation  of  trade  and  commerce,  another  serious  question 
with  reference  thereto  should  be  considered. 

It  will  be  observed  that  the  Act  exempts  only  the  plant  and  material  used  in  the 
construction  of  the  Canadian  Pacific  Railway,  under  and  subject  to  such  regulations  as 
the  Lieutenant-Governor  in  Council  may  prescribe. 

Contractors'  supplies,  &c.,  are  not  exempt. 

When  this  Bill  was  first  introduced  it  did  not  contain  the  exemption  clause  now 
in  it,  and  on  the  9th  August,  1878,  Mr.  John  Robson,  paymaster  and  surveyor  of 
Canadian  Pacific  Railway  Survey,  addressed  to  the  Hon.  G.  A.  Walkem,  Attorney- 
(leneral  of  British  Columbia,  the  following  communication  : 

Canadian  Pacific  Railway  Survey,  Victoria,  B.C.,  9th  August,  1878. 

Dear  Sir, — In  looking  over  the  '  Cariboo  Wagon  Road  Tolls  Amendment  Act, 
1878  '  (which  I  saw  for  the  first  time  to-day),  and  construing  it  with  the  principal  Act 
it  appears  to  me  that  its  provisions  are  likely  seriously  to  aflfecb  the  railway  interests  of 
the  country. 

According  to  the  railway  policy  of  the  Dominion  government,  the  work  of  cons- 
truction will  be  commenced  at  Yale  next  summer,  and  continued  upwards,  thence 
through  the  canyons  of  the  Fraser.  It  appears  to  me,  railway  materials  and  supplies, 
machinery  and  appliances  essential  to  railway  construction,  passing  out  of  Yule  to 
any  point  beyond  the  toll-gate,  would  ))e  liable  to  the  toll  imposed  by  the  aljove  recited 
Act. 

When  it  is  mentioned  that  work  —  and  the  heaviest  part  of  the  work — is 
intended  to  be  commenced  almost  immediately,  beyond  the  toll-gate,  it  must  l)e  seen 
at  once  that  such  an  impost,  meeting  luilway  construction  at  the  very  threshold,  cannot 
fail  seriously  to  operate  against  it, — if,  indeed,  it  would  not  render  such  works  practi- 
cally impossible. 

Resp"ctfully  submitting  the  matter  to  your  consideration,  I  beg  to  request  that, 
should  the  assumption  that  the  toll  in  question  would  apply  to  I'ailway  material,  S:c.,  be 


1070  BRITISH   COLUMBIA   LEGISLATION 


correct,  you  will  be  good  enough  to  have  a  provision  inserted  in  Act  exempting  such 
railway  material,  &c. 

"  I  have,  &c., 

"John  Robson, 

'■'■Paymaster  and  Purveyor,  C.P.R.S." 

To  which  the  following  reply  was  received  : — 

11th  August,  1878. 

"  In  reply  to  your  letter  of  the  9th  inst.,  recommending  the  inconvenience  of 
applying  the  Road  Tolls  Act  to  railway  plant,  or  material  passing  the  Yale  toll  gate,  I 
have  to  assure  you  that  whenever  construction  is  commenced,  the  government  will 
afford  every  facility  for  its  being  carried  on  expeditiously,  and  so  far  as  they  are  con- 
cerned, as  cheaply  as  possible,  arrangements  just  to  the  Dominion  and  province,  can 
then  be  made." 

On  the  1 3th  August,  Mr.  Robson  addressed  to  Mr.  Walkem  the  following : — 

"  I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  of  Sunday  last, 
replying  to  mine  of  the  9th  inst.,  and  I  regret  that  its  contents  do  not  appear  to  be 
altogether  satisfactory. 

"  It  is  known  to  be  the  intention  of  the  Dominion  government  to  place  a  section 
of  that  portion  of  the  Canadian  Pacific  Railway  lying  within  British  Columbia,  under 
contract  as  soon  as  possible  after  the  parliament  meets  next  February,  and,  with  that 
view,  it  is  proposed  to  seek  tenders  for  the  same  before  the  present  year  is  out.  Should 
the  Act  under  discussion  become  law  meanwhile,  it  is  obvious  that  it  must  exert  a  most 
serious  influence  upon  the  tenders,  inasmuch  as  intending  contractors  would  undoubtedly 
make  allowance  for  the  toll  in  question,  in  estimating  the  value  of  the  work ;  and  it 
seems  scarcely  necessary  that  a  toll  of  one  cent  a  pound  on  all  the  railway  plant  and 
supplies  necessary  for  such  heavy  works  as  are  contemplated,  must  amount  to  something 
enormous  ;  nor  does  it  seem  to  be  just,  seeing  only  a  very  short  portion  indeed  of  the 
road  in  respect  of  which  it  is  proposed  to  levy  the  toll,  will  be  used  in  transporting  such 
material. 

"  I  beg,  therefore,  most  respectfully  to  submit  that  however  willing  your  gov- 
ernment might  be  to  meet  the  Dominion  government  in  a  fair  and  liberal  spirit, 
'  whenever  construction  is  commenced,'  the  remedy  would  come  too  late,  as  the 
tenders  would  have  been  sent  in  and  the  contract  awarded  at  the  greatly  increased 
price,  or  what  is  far  more  likely  to  happen,  the  tenders  would  be  rejected  on  account  of 
undue  appreciation  in  prices  thus  occasioned,  and  instead  of  the  province  '  making  a 
haul,'  out  of  the  Dominion,  its  interests  and  revenues  would  suffer  on  account  of  conse- 
quent delay  in  railway  construction." 

"I  would,  therefore,  respectfully  but  most  earnestly  repeat  the  suggestion  that  a 
provision  be  yet  inserted  in  the  Act  referred  to,  exempting  materials  and  supplies  used 
in  railway  construction. 

"  I  have,  itc, 

"Jno.  Robson, 
" Payinasfer  and  Purveyor,  C.  P.  R.  S." 

On  the  17th  August  cojiios  of  the  correspondence  with  Mi:  Walkem  were  sent  by 
Mr.  Robson  to  the  Departuicnt  of  Public  Works,  and,  on  the  1th  September,  Mr.  Robson 
wrote  to  the  Department  of  Pul)lic  Works,  as  follows  : — 

"Adverting  to  my  letter  of  llio  17th  u It.,  referring  to  a  bill  passed  through  the 
provincial  legislature,  and  inclosing  correspondence  between  the  Hon.  Mr.  Walkem 
and  myself  there-anent,  I  have  further  to  report  that  the  point  contended  for,  was  sub- 
sequently conceded,  and  the  V)ill  sent  back  to  the  House  for  insertion  of  exemption 
clause." 
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"  I  now  beg  to  point  out  what  appears  to  me  objectionable  features  of  the  amended 
bill,  a  copy  of  which  is  inclosed  herewith." 

"  I.  The  exemption  is  only  partial,  not  including  supplies  employed  and  consumed 
in  railway  construction,  a  toll  of  twenty  dollars  a  ton  on  which  seems  not  only  enor- 
mous but  unjust,  when  it  is  considered  that  railway  works  to  the  value  of  several  mil- 
lions will  have  to  be  constructed  almost  within  the  shadow  of  the  toll  gate.  It  seems 
impossible  to  doubt  that  such  an  impost  will  exert  a  serious  influence  upon  the  tenders 
for  the  work," 

II.  It  will  be  observed  that  the  modicum  of  relief  given  in  the  Act  is  made  con- 
tingent on  a  revocable  Order  in  Council — rather  insecure  ground  it  is  to  be  apprehended, 
for  contractors  to  go  upon  in  tendering  for  the  work." 

"  There  seems  reason  to  fear  that  the  measure  under  consideration  is  calculated  to 
operate  very  prejudicially  as  against  railway  construction  in  the  particular  locality  re- 
ferred to,  by  causing  the  tenders  now  invited  to  be  much  higher  than  they  would  other- 
wise be,  and  it  may,  therefore,  be  matter  for  consideration  whether  the  Dominion  gov- 
ernment would  not  be  justified  in  disallowing  the  Act  in  question." 

And  on  the  8th  October,  1878,  Mr.  Robson  wrote  as  follows : — 

"  I  have  the  honour  to  acknowledge  your  letter  of  the  28th,  and  to  report  thereon 
as  follows  : — 

"  The  fact  that  the  words  '  and  supplies '  had  been  erased  from  the  exemption 
clause  when  it  came  before  the  legislature,  taken  in  connection  with  the  further  fact 
that  the  point  was  fully  discussed  in  the  House,  and  a  decision  arrived  at,  not  to  exempt 
supplies,"  affords  the  most  conclusive  evidence  that  the  words  used  in  the  Act  referred 
to  are  not  intended  to  cover  supplies  of  all  descriptions. 

"  A  reference  to  files  of  the  Victoria  newspapers  will  sufficiently  establish  the  above 
mentioned  facts." 

In  my  opinion  supplies  or  articles  of  food,  Ac,  for  the  use  of  those  engaged  in  the 
construction  of  the  Canadian  Pacific  Railway,  do  not  come  within  the  exemption  clause 
of  the  Act. 

I  have  the  honour  to  recommend  that  for  the  two  reasons  above  referred  to,  viz.: — 

(1.)  The  interference  with  the  regulation  of  trade  and  commerce,  and, 

(2.)  The  possible  imposition  of  unfair  charges  upon  the  Dominion  Exchequer,  the 
said  Act  passed  by  the  legislature  of  British  Columbia,  and  intituled:  "An  Act  to 
amend  the  Cariboo  Wagon  Road  Toll  Act,  187(3,"  be  disallowed. 

JAS.  Mcdonald, 

Minister  of  Justice. 

Order  in  Council  disallowing  the  Act,  Citapter  37,  published  in  the  Canada  Gazette  on 
the  4th  day  of  October,  1879,  Vol.  XIII.,  Fo.  14,  Page  471. 
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BRITISH  COLUMBIA,  42nd  VICTORIA,  1879. 

2nd  Session — 3rd  Parliament. 
Lieutenant-Governor  British  Colnmhia  to  Secretary  of  State. 

Government  House,  Victoria,  B.C.,  3rd  July,  1879. 

Sir, — I  have  the  honour  to  inclose  to  you  herewith  a  petition  addressed  to  his 
Excellency  the  Governor  General  in  Council,  by  Mr.  E.  L.  Derby,  and  which  I  have 
been  requested  to  forward. 

I  have,  &c., 

A.  N.  RICHARDS, 

Lieutenant-Governor. 


Petition  of  Mr.  E.  L.  Derby  to  His  Excellency  the  Governor  General. 

To  His  Excellency  the  Most  Noble  the  Marquis  of  Lome,  Governor  General  of  Canada,  in 
Council  Assembled : — 

The  humble  petition  of  Ellis  Luther  Derby,  of  Riverside,  British  Columbia, — 

Showeth : 

That  your  petitioner,  in  1878,  obtained  the  passage  of  an  Act  through  the  House 
of  Assembly  of  British  Columbia,  intituled  :  "  An  Act  for  dyking  and  reclaiming  certain 
lands  at  Chilliwhack,  Sumass  and  Matsqui." 

By  that  Act  certain  dying  works  were  to  be  carried  out,  and  the  costs  of  preparing 
plans  and  specifications,  in  pursuance  of  the  said  Act,  were  to  be  paid  by  your  petitioner. 

The  said  Act  was  brought  in  as  a  private  Act,  and  all  expenses  connected  there- 
with were  paid  by  your  petitioner,  in  pursuance  of  the  Standing  Orders  of  the  House  of 
Assembly  of  British  Columbia. 

Your  petitioner  immediately,  on  the  passage  of  the  said  Act,  commenced  work, 
and  has  expended  a  large  amount  of  money  in  carrying  out  the  objects  and  intention  of 
the  said  Act. 

On  the  29th  day  of  April,  1879,  an  Act  was  passed  by  the  legislative  assembly, 
without  any  intimation  or  notice  to  your  petitioner,  intituled  :  "  An  Act  respecting  the 
Suma.ss  Dyking  Act,  1S78."' 

By  this  Act,  under  section  1,  your  petitioner  is  compelled  to  pay  additional  costs 
of  survey  over  those  contemplated  l)y  him,  when  he  first  undertook  the  work  ;  and  by 
the  3rd  section,  in  the  event  of  your  petitioner  failing  or  refusing  to  refund  the  costs 
of  surveys,  or  to  carry  out  the  instructions  of  the  chief  commissioner  in  the  construction 
of  the  dyking  works,  the  (Jovernor  in  Council  shall  have  power  to  confiscate  the  whole 
of  the  works. 

The  government  of  I5iiti--h  Cohimbia  now  claim  from  your  petitioner,  under  the 
provisions  of  the  last  mentioned  Act.  tci-tain  ex])enses  incurred  by  the  government  prior 
to  the  plans  and  s])ecititations  rcfei  icd  to  in  the  first  mentioned  Act,  and  the  govern- 
ment further  claims  the  right  to  impose  burdens  on  your  petitioner,  never  contemplated 
by  him,  wlien  he  commenced  tin-  saifl  works. 

Your  petitioner,  therefore,  jirays  your  Excellency,  that  assent  may  be  refused  to 
the  said  Act. 

And  your  petitioner  will  ever  pray. 

ELLIS  LUTHER  DERBY. 
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Lieutenant-Governor  Richards  to  the  Hon.  the  Secretary  of  State. 

Government  House,  Victoria,  November  19,  1879. 

Sir, — Referring  to  a  despatch  from  the  Under  Secretary  of  State,  of 
the  10th  September  last,  inclosing  a  copy  of  a  petition  from  Mr.  E.  L.  Derby, 
addressed  to  his  Excellency  the  Governor  General,  praying  for  the  disallowance  of  the 
"  Suraass  Dyking  Act,  1878,"  I  have  now  the  honour  to  inclose,  according  to  the  request 
put  forth  in  the  said  despatch,  a  copy  of  a  minute  of  my  Executive  Council,  together 
with  other  documents  therein  referred  to,  by  which  it  will  be  seen  that  my  Executive 
Council  respectfully  request  that  the  said  Act  may  be  allowed  to  take  its  course,  and 
that  the  prayer  of  Mr.  Derby's  petition  be  refused. 


I  have,  tfec. 


A.  N.  RICHARDS, 

Lieutenant-  Governor. 


Report  of  Hon.   Attorney-General    Walkem  approved  by  His   Honour   the   Lieutenant- 
Governor  in  Council  on  tlm  11th  November,  1879. 

Victoria,  B.C.,  11th  November,  1879. 

The  undersigned,  to  whom  has  been  referred  a  copy  of  a  petition  forwarded  by  Mr. 
E.  L.  Derby  to  his  Excellency  the  Governor  General,  praying  that  "  An  Act  respecting 
the  Sumass  Dyking  Act,  1878,"  should  be  disallowed,  has  the  honour  to  make  the  fol- 
lowing report  upon  the  statements  contained  in  the  petition : — 

The  above  mentioned  Act  was  passed  by  the  legislative  assembly  in  1879,  without 
a  division,  and  with  the  support  and  unqualified  approbation  of  the  members  of  the 
city  and  district  of  New  "Westminster,  whose  constituents  were  and  are  most  immedi- 
ately and  deeply  interested  in  Mr,  Derby's  success. 

The  scheme  of  reclaiming  and  dyking  the  inundated  lands  of  New  Westminster 
district,  was  first  practically  considered  by  the  government  in  1876,  when  they  spent 
$900  on  surveys  and  plans  of  the  work.  No  portion  of  this  outlay  has  ever  been  charged 
to  or  claimed  from  Mr.  Derby,  although  he  reaped  the  advantage  of  it.  Subsequently, 
Mr.  Derby  applied  for  a  charter  for  the  work,  alleging  that  he  had  the  means  to  carry 
out  the  project.  Further  surveys  were  made,  and  elaborate  plans  prepared  at  his 
request  and  on  his  behalf,  under  the  supervision  of  the  Lands  and  Works  Department, 
Mr.  Derby  having  first  agreed  to  pay  for  thein.  The  agreement  is  embodied  in  section 
36  of  Mr.  Derby's  Act  of  1878,  and  has  not  been  changed.  The  amending  Act  of  1879 
simply  gives  the  government  more  specific  powers  for  collecting  the  money,  as  Mr. 
Derby  had  repeatedly  endeavoured  to  evade  its  payment. 

Both  the  late  and  present  government,  as  well  as  the  committee  on  private  bills, 
were  united  in  opinion  upon  Mr.  Derby's  liability.  The  question  is,  however,  now  set 
at  rest,  as  Mr.  Derby  paid  the  amount  in  dispute  some  weeks  ago. 

The  further  provisions  in  the  Act  of  1879,  which  confer  upon  the  Lieutenant- 
Governor  in  Council  the  power  of  cancelling  Mr.  Derby's  charter,  in  the  event  of  his 
neglecting  or  refusing  to  comply  with  its  conditions,  do  not  differ  from  the  provisions  of 
section  34  of  the  Act  of  1878.  It  will  be  seen  that  under  this  section  it  is  enacted  that, 
on  failure  of  Mr.  Derby  to  carry  out  the  agreement  contained  in  the  Act  (of  1878),  the 
Lieutenant-Governor  in  Council  may  cancel  it,  and  transfer  all  of  Mr.  Derby's  privileges 
to  any  other  person,  with  a  view  of  securing  the  completion  of  the  works. 

The  principal  conditions  of  the  agreement  are  set  forth  in  sections  11,  12  and  13  of 
this  Act,  whereby  INIr.  Derby  agreed  to  effectually  dyke  certain  lands  mentioned, 
according  to  the  plans  approved  of  by  the  government,  and  to  perform  the  work  as 
appears  in  the  last  sentence  of   section   13,  under  the  supervision  of    the   Lands  and 
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Works  Department,  or  its  engineer,   whose  expenses  were  and  are  to  be  paid  by  Mr. 
Derby. 

Soon  after  the  commencement  of  the  work  by  Mr.  Derby,  complaints  of  delay, 
neglect  and  defiance  of  the  orders  of  the  superintending  engineer,  were  frequently  made 
against  him,  by  settlers  interested  in  the  scheme,  and  by  the  engineer  himself.  Annexed 
are  extracts  from  some  of  the  numerous  letters  and  reports  of  the  latter,  which  will  show 
the  extent,  and  in  some  cases,  the  disastrous  result  of  Mr.  Derby's  mismanagement,  ais 
well  as  the  almost  habitual  disregard  with  which  he  treated  the  engineer's  directions, 
and  the  orders  of  the  Lands  and  Works  Department.  Ample  reasons  for  the  cancella- 
tion of  the  charter  were  from  time  to  time  placed  before  the  Government,  but  considera- 
tion for  those  who  had  been  induced  by  Mr.  Derby  to  invest  their  means  in  the 
enterprise,  influenced  the  chief  commissioner  against  recommending  such  a  step. 

As  a  milder  and  more  lenient  alternative,  the  Act  of  1879  was  submitted  to,  and 
unanimously  approved  of  by  the  House,  in  order  that  Mr.  Derby  might  clearly  under- 
stand the  duties  he  had  undertaken  to  perform.  The  only  real  difference  between  the 
two  Acts  is,  that  by  the  first  the  government  are  invested  with  the  power  of  cancelling 
Mr.  Derby's  charter  and  transferring  its  privileges  to  others  ;  while  by  the  second  they 
are  entitled  to  cancel,  and  take  the  benefit  of  the  charter  themselves.  Such  a  difference 
could  not  possibly  affect  Mr.  Derby  in  the  event  of  his  loss  of  the  charter,  and  can 
therefore  form  no  ground  of  complaint  on  his  part. 

It  may  be  further  observed  that  at  the  present  time  Mr.  Derby  has,  owing  to  his 
own  negligence,  as  the  superintending  engineer  states,  been  obliged  to  apply  for  an 
extension  of  the  period  fixed,  viz.,  July,  1880,  for  the  completion  of  his  work. 

Since  the  passing  of  the  Act  of  1879.  more  diligence  and  earnestness  have  been 
shown  in  the  prosecution  of  the  work  ;  and  it  may  be  remarked  that  had  the  work 
received  during  1878  anything  approaching  the  same  attention  as  it  now  receives,  the 
legislature  would  not  in  all  probability  have  been  moved  to  interfere  in  the  matter. 
The  Act  complained  of  will  directly  benefit  the  Dominion  government,  as  any  vacant  or 
reclaimed  Crown  lands  within  the  proposed  lines  of  dykes  becomes  their  property,  as 
part  of  the  Canadian  Pacific  Railway  belt.  The  only  interest  the  province  now  has  in 
the  scheme  is  to  see,  on  behalf  of  the  settlei's  in  the  dyking  district,  that  Mr.  Derby 
carries  on  his  agreement  in  good  faith. 

The  statement  made  in  Mr.  Derby's  petition  that  the  Act  of  1879  imposes  new 
burdens,  is  manifestly  incorrect,  and  is  refuted  by  the  Act  itself. 

The  undersigned,  therefore,  recommends  that  his  Excellency  the  Governor  General 
be  respectfully  moved  to  refuse  the  prayer  of  Mr.  Derby's  petition  and  allow  the  Act  of 
1879  to  take  its  course. 

GEO.  A.  WALKEM, 

Chief  Conir.,  and  Attorney  General. 


Report  of  flic  lion,  tilt'  Miii'istcr  of  Just  ire,  approved  by  His  Excellency  the  Governor 
GencraJ  hi  CouwU  on  tJif  loth  May,  ISSO. 

Dei'aktment  of  Justice,  Ottawa,  8th  May,  1880. 

I  have  the  honour  to  report  upon  tlie  statutes  passed  by  the  legislature  of  British 
Columbia  in  the  vear  1879,  received  by  the  Hon.  the  Secretary  of  State  on  the  2nd  day 
of  July,  1879,  as 'follows  :  — 

Cap.    1. — "An  Act  to  fui-tlioi'  amend  tlie  Bills  of  Sale  Ordinance,  1870." 

This  Act  recjuin's  no  special  (tl)S('rvaLiou  :  I  recoinniend  that  it  be  left  to  its 
operation. 

Cap.  2. — "An  Act  to  enable  the  Lieutenant-Governor  in  Council  to  grant  Charters 
for  the  erection  of  Toll  Bridges.' 

It  appears  from  a  communication  sent  to  the  Hon.  the  Minister  of  the  Interior, 
from    certain    inhabitants   of    Victoria,  15. C.,  that   certain  persons   had   applied  to   the 
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Lieutenant-Governor  in  Council  for  a  charter  giving  them  authority  to  build  a  bridge 
over  a  part  of  the  Victoria  harbour,  and  a  strong  protest  was  made  against  the  building 
of  any  such  bridge. 

The  Premier  of  British  Columbia,  the  Hon.  G.  A.  Walkem,  while  here  in  February 
last,  informed  me  that  his  government  had  done  nothing  towards  granting  the  application, 
and  that,  as  the  waters  of  the  harbour  where  the  bridge  was  proposed  to  be  built  were 
navigable,  he  did  not  claim  for  his  government  the  power  to  authorize  the  erection  of 
the  bridge. 

It  will  be  observed  that  the  Act  is  expressly  confined  to  such  bridges,  as  are  under 
the  control  of  the  legislature  of  British  Columbia.  The  statute  does  not  even  assume 
to  empower  the  provincial  government  to  authorize  the  construction  of  a  bridge  which 
might  interfere  with  navigation,  and  it  is  quite  clear  that  express  words  in  the  statute 
assuming  to  give  such  authority  would  be  of  no  effect,  as  any  person  attempting  to 
obstruct  by  a  bridge,  otherwise,  without  the  authority  of  the  parliament  of  Canada,  the 
navigation  of  any  river,  harbour,  bay,  arm  of  the  sea,  or  other  navigable  water,  could 
be  prevented  by  injunction  from  causing  the  obstruction,  and  in  certain  events  the 
obstruction  if  created,  might,  as  any  other  nuisance,  be  abated  by  the  public  without 
process  of  law. 

I  recommend  that  the  Act  be  left  to  its  operation. 

Cap.  9. — "An  Act  respecting  Coroners." 

I  recommend  that  this  Act  be  left  to  its  operation  as  Acts  of  a  similar  nature  in 
other  provinces  have  not  been  interfered  with. 

I  desire  to  point  out,  however,  that  the  right  of  a  provincial  legislature  to  legislate 
respecting  coroners  has,  in  certain  respects,  been  questioned  as  entrenching  upon  the 
subject  of  criminal  law  and  criminal  procedure. 

Cap.   12  and  cap.   13. — (These  Acts  have  been  reported  upon  separately.) 

Cap.   15. — "  An  Act  respecting  the  Sumass  Dyking  Act,  1878." 

This  Act  will  be  reported  upon  hereafter. 

Cap.   33 — "  An  Act  to  amend  the  '  Licenses  Ordinance,  1867.' " 

This  Act  will  be  reported  upon  at  another  time. 

Cap.  30.— "The  Public  School  Act,  1879." 

Section  25  of  this  Act  is  clearly  beyond  the  power  of  the  legislature  to  pass,  as  it 
expressly  assumes  to  make  a  person  wilfully  making  a  false  declaration  of  his  right  to 
vote  at  the  election  of  the  school  trustees  guilty  of  a  misdemeanour. 

The  provisions  of  the  section  were  evidently  overlooked  when  passing  through 
the  House. 

I  recommend  that  the  attention  of  the  Lieutenant  Governor  be  called  thereto,  with 
a  request  that  his  government  will  in  due  time  promote  the  repeal  of  the  section. 

Meantime,  I  recommend  that  the  Act  be  left  to  its  operation. 

I  recommend  that  the  several  Acts,  chapters  4  to  8,  10,  11,  14,  16  to  22,  24  to  29, 
31  to  37,  be  left  to  their  operation. 


JAMES  McDonald, 

Minister  of  Justice. 


Report  of  the  Hon.  the  Minister  of  Justice   approved  by  His  Excellency  tJte  Governor 
General  i)i  Council  on  the  loth  May,  1880. 

Department  of  Justice,  Ottawa,  8th  May,  1880. 

I  have  the  honour  to  report  upon  two  Acts  passed  by  the  Legislature  of  the  pro- 
vince of  British  Columbia,  in  the  year  1879,  received  by  the  Hon.  the  Secretary  of 
State,  on  the  2nd  day  of  July,  1879,  as  follows  : — 

Cap.  12. — "  An  Act  to  amend  the  Practice  and  Procedure  of  the  Supreme  Court  of 
British  Columbia,  and  for  other  purposes  relating  to  the  better  Administration  of  Jus- 
tice." 
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A  very  strong  protest  against  this  Act,  by  reason  of  the  provisions  of  the  17th 
section,  has  been  received  from  the  three  judges  of  the  Supreme  Court  at  British 
Columbia. 

The  17th  section  empowers  the  Lieutenant-Governor,  by  Order  in  Council,  to  make 
rules  to  be  styled  "  rules  of  court,"  for  carrying  the  Act  into  force,  for  regulating  the 
sittings  of  the  court,  tfec,  for  pleading,  practice  and  procedure,  duties  of  officers,  rights 
of  counsel,  &c. 

The  judges  in  effect  contend  that  they  are  by  this  section  placed  more  under  the 
control  of  the  local  government  than  they  should  be,  claiming  that  they  are  Dominion 
officers,  and  that  their  independence  as  judges  may  be  interfered  with  by  the  powers 
given  to  the  Lieutenant-Governor  in  Council  under  the  17th  section  of  the  Act. 

With  the  exception  of  the  14th  section,  to  which  reference  will  be  made  below, 
the  judges  do  not  make  any  other  objection  to  the  Act,  and  from  the  correspondence 
transmitted,  it  appears  that,  with  the  exception  of  the  14th  and  17th  sections,  the  Act 
was  substantially  framed  by  the  judges  themselves. 

The  legislative  authority  over  the  administration  of  justice  in  the  province,  in- 
cluding the  constitution,  maintenance  and  organization  of  provincial  courts,  both  of 
civil  and  criminal  jurisdiction,  and  including  procedure  in  civil  matters  in  those  court", 
which  is  vested  in  the  provincial  legislatures,  saems  clearly  to  authorize  the  making  of 
the  provisions  contained  in  the  17th  section,  and  unless  there  be  grave  reason  to  the 
contrary,  the  course  which  has  been  adopted  by  this  government,  heretofore,  in  dealing 
with  provincial  legislation,  would  seem  to  require  that  provisions  so  clearly  within  the 
powers  of  the  local  legislature,  should  be  left  to  their  operation,  notwithstanding  that 
they,  or  some  of  them,  may  not  accord  with  the  views  which  will  be  entertained  respect- 
ing the  expediency  of  such  provisions. 

Had  the  provincial  legislature  seen  fit  to  confer  on  the  judges  themselves  the 
power  of  making  the  rules  of  court,  as  has  been  done  in  England,  in  Ontario  and  other 
provinces,  and  as  was  done  by  the  parliament  of  Canada  when  establishing  supreme 
and  exchequer  courts,  such  a  course  would,  I  think,  have  been  more  satisfactary  The 
Attorney-General  of  British  Columbia  has,  however,  made  a  report  setting  out  the  reasons 
why  power  was  given  to  the  Governor  in  Council  instead  of  judges,  to  make  the  rules 
of  court.  A  copy  of  this  report  was  transmitted  by  the  Lieutenant-Governor  to  this 
government. 

The  14th  section  is  as  follows  : — Courts  of  assize  and  nisi  prius,  or  of  oyer  and 
terminer  and  general  jail  delivery,  may  be  held,  with  or  without  commissions,  at  such 
time  and  places  as  the  Lieutenant-Governor  may  direct ;  and  when  no  commissions  are- 
issued  the  said  courts,  or  either  of  them,  shall  be  presided  over  by  the  chief  justice,  or 
one  of  tlie  other  judges  of  the  said  supreme  court,  either  of  whom,  as  the  case  may  be, 
may,  in  civil  proceedings  reserve  the  giving  of  this  final  decision  on  questions  raised  at 
the  trial,  and  this  decision,  whenever  given,  shall  be  considered  as  if  given  at  the  time 
of  the  trial. 

The  judges  are  of  opinion,  that  so  far  as  this  section  assumes  to  change  the  present 
practice  of  holding  courts  iov  the  trial  of  criminal  cases,  it  is  beyond  the  powers  of  the 
provincial  legislature,  as  alFecting  procetlure  in  criminal  matters. 

In  the  case  of  the  Queen  rs  Ainer,  reported  in  42  Q.  B.  Reports  of  Ontario,  page 
391,  Mr.  Justice,  now  Chiet'  Justice  Adam  Wilson,  expresses  opinions  which  go  far  to 
show  that  the  provisions  of  the  section  now  under  consideration  are  within  the  compe- 
tency of  a  provincial  legislature 

The  matter  is  by  no  incatis  so  clear  us  to  warrant  mo  in  recommanding  the  disal- 
lowance of  the  Act.  ^)ii  th(!  whole,  llieret'ore,  T  recomm"iid  that  the  Act  be  left  to  its 
operation. 

Cap.  13.— "Judicial  District  Act,  IS 79.^" 

This  Act  has  also  been  protested  against  by  the  judges.  Their  protest  is  against 
three  Acts  which  they  (h^elare  should  be  taken  as  one  piece  of  legislation,  namely  : — 

"  The  Better  Administration  of  Justice  Act,  1878."" 

"  The  Judicature  Act,  1879,"  (being  cap.  12  above  referred  to)  and  "The  Judicial 
District  Act,  1879." 
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Their  protest  is  dated  in  Victoria,  B.C.,  29th  April,  1879,  and  was  not,  of  course, 
received  here  until  the  month  of  May,  1879. 

"  The  Better  Administration  of  Justice  Act,  1878,"  was  left  to  its  operation  by- 
Order  in  Council  dated  17th  March,  1879,  therefore  the  protest,  so  far  as  it  refers  to 
that  Act,  cannot  now  be  considered. 

"  The  Judicial  District  Act,  1879,"  seems  to  be  a  necessary  adjunct  to  "The  Better 
Administration  of  Justice  Act,  1878,"  and  as  the  policy  of  that  Act  has  been  adopted 
by  the  parliament  of  Canada,  and  provision  has  been  made  for  the  salaries  of  the  two 
additional  judges  provided  for  by  that  Act,  no  other  course  seems  open  than  to  leave 
the  Act  now  under  consideration  to  its  operation,  and  I  recommend  accordingly. 

JAS.  Mcdonald, 

Minister  of  Justice. 

Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  30th  J^cne,  1880. 

Department  of  Justice,  Ottawa,  23rd  June,  1880. 

I  have  the  honour  to  report  upon  the  three  Acts  of  the  legislature  of  the  province 
of  British  Columbia  reserved  in  my  last  report,  namely  : — 

Cap.  3. — "  An  Act  to  protect  Winter  Stock  Ranges."  I  recommend  that  this  Act 
be  left  to  its  operation. 

Cap.  15. — "An  Act  respecting  the  '  Sumass  Dyking  Act,  1878.'"  The  dis- 
allowance of  this  Act  was  prayed  for  by  Mr.  E.  L.  Derby,  on  the  ground  that 
it  was  an  interference  with  his  rights.  It  is  not  necessary  to  pass  any  opinion 
upon  the  fairness  or  unfairness  of  the  piovisions  of  the  statute,  because,  as  I  think,  it 
is  clearly  within  the  legislative  authority  of  the  provincial  legislature,  and  as  no 
Dominion  or  Imperial  interests  are  involved,  it  should  be  left  to  its  operation.  I  re- 
commend accordingly. 

Cap.  23. — "An  Act  to  amend  the  'Licenses  Ordinance,  1867.'"  The  report  upon 
this  Act  was  delayed,  as  the  question  whether  it  was  not  an  interference  with  the 
regulations  of  trade  and  commerce  seemed  to  require  considerat  on.  I  think,  however, 
that  it  should  be  left  to  its  operation,  as  it  would  spem  to  come  within  the  powers  of 
the  provincial  ie<,dslature,  as  given  by  subsection  9  of  section  92,  of  the  British  North 
America  Act,  1867,  namely,  the  power  respecting  shop,  saloon,  tavern,  auctioneer,  and 
other  I'censes.  Even  if  there  be  doubts  upon  the  subject,  the  course  which  has  hitherto 
been  pursued  with  respect  to  similar  enactments  would  not  warrant  a  disallowance  of 
the  Act,  and  would  require  that  it  should  be  left  to  its  operation,  leaving  any  person 
who  may  question  its  constitutionality,  to  test  the  matter  in  the  usual  way  before  the 
courts. 

JAS.  McDonald, 

"  Minister  of  Justice. 
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BRITISH  COLUMBIA,  43rd  VICTORIA,  1880. 

3rd  Session — 3rd  Parliament. 

Report  of  tlie  Hon.  the  Minister  of  Justice  approved  by  His  Honour  the  Deputy  of  the 
Governor  General  in  Council  on  the  29th  July,  1881. 

Department  of  Justice,  Ottawa,  27th  July,  1881. 

I  have  the  honour  to  report  with  respect  to  the  Acts  passed  by  the  legislature  of 
British  Columbia,  ia  the  year  1880,  as  follows  : — 

I  recommend  that  this  power  of  di  allowance  be  not  exercised  with  respect  to  the 
following,  viz.,  chapters  1  to  27  inclusive,  30,  31  and  32. 

Witii  reference  to  chapter  4,  intitu'ed  :  "An  Act  lo  abolish  priority  of  and  amongst  i 
execution  creditors,"  I  would  remark  that  the  Act  is  similar  to  an  Act  passed  by  the 
legisla'ure  of  Ontario  in  the  year  1880,  which  has  bpen  left  to  its  operation.  I  append 
hereto  an  extract  from  the  report  of  the  Minister  of  Justice  upon  the  Ontario  Act,  and 
recommend  that  the  attention  of  the  Lieutenant-Governor  of  British  Columbia  be 
called  thereto. 

Chapter  10,  intituled  :  "An  Act  respecting  the  fraudulent  preference  of  creditors  by 
persons  in  insolvent  circumstances,"  seems  to  entrench  upon  the  subject  matter  of 
insolvency,  but  tbe  question  is  doubtful,  and  no  inconvenience  can  arise  by  leaving  the 
Act  to  its  operation. 

Chapter  28,  intituled :  "  An  Act  to  amend  the  Cariboo  "Wagon  Road  Tolls  Act, 
1876,"  is  precisely  the  same  as  the  Act  pas-ed  by  the  legislature  of  British  Columbia, 
with  the  same  title  in  the  year  1878,  and  which  was  disallowed  upon  the  recommen- 
dation of  the  Minister  of  Justice,  and  for  the  reasons  set  forth  in  his  report  to  council, 
dated  24th  September,  1879.  A  copy  of  that  report  has  already  been  transmitted  to 
the  Lieutenant-Governor  of  the  province.  The  reasons  for  the  disallowance  of  the 
previous  Act  apply  to  the  p  esent  one,  which  should,  I  think,  also  be  disallowed. 

Chapter  29,  intituled  :  "An  Act  respecting  tolls  on  the  Cariboo  Wagon  Road," 
is  as  follows  : — 

"  (1.)  Notwithstanding  any  Act  to  the  contrary,  there  shall  be  levied  and  paid  unto 
and  to  the  use  of  Her  Majesty,  her  heirs  and  successors,  from  all  persons  whomsoever, 
by  way  of  toll  ;  upon  every  pound  avoirdupois  of  rice  carried  from  Yale  in  the  direction 
of  CarilxK),  a  sum  of  two  cents  per  pound  in  lieu  of  one  cent  per  pound." 

"  (2.)  This  Act  shall  not  come  into  force  until  a  day  fixed  by  proclamation  by  the 
Lieutenant-Governor." 

The  reasons  for  the  disallowance  of  the  above  mentioned  Act  appl}'  also  to  this  one, 
which,  I  think,  should  also  l)e  disallowed.  I,  therefoie,  recommend  that  the  Acts 
parsed  by  tins  Icgislatuie  of  British  Coluinl)ia,  in  the  year  1880,  chaptered  twenty-eight 
and  twenty-nine,  intituled  respectively  :  "An  Act  to  amend  the  Cariboo  Wagon  Road 
Tolls  Act,  187G,"'  and  "  An  Act  respecting  tolls  on  the  Cariboo  Wagon  Road,"  be 
disallowed. 

A.  CAMPBELL, 

Minister  of  Justice. 

Extract  from  the  J\''port  (f  Mhiislir  tf  Justice,  datrd  11th  March,  ISSl,  upon  Cap.  10,  of 
Acts  (f  Ontnrui.  ISS't,  rpfcrrrd  to  in  forcgoiiKj  report. 

Taking  this  Act,  section  ))y  soction,  nmeh  can  be  said  in  favour  of  the  view  that  its 
provisions  are  within  the  legislative   authority  of  the  provincial   legislature,  but,  taking 
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its  effect,  as  a  whole,  much  can  be  said  in  support  of  the  contention  that  it  entrenches 
upon  the  subject  of  bankruptcy  and  insolvency,  over  which  the  parliament  of  Canada 
has  exclusive  legislative  authorit}'-. 

In  view  of  the  doubts  which  exist  with  respect  to  the  matter  ;  in  view  also  of  the 
fact  that  the  insolvency  laws  of  the  Dominion  have  been  repealed  ;  in  view  also  of  the 
provisions  of  section  28  of  the  Act  which  provides  that  it  is  not  intended  to  interfere 
with  the  insolvency  laws  which  may,  from  time  to  time,  be  in  force,  but  is  intended  to 
be  subject  to  such  laws,  and  subject,  as  aforesaid,  to  apply  to  all  debtors,  whether  solvent 
or  not ;  in  view  also  of  the  fact  that  if  the  power  of  disallowance  be  not  exercised  any 
person  wishing  to  test  the  constitutionality  of  the  Act  in  any  of  the  courts  will  be  at 
liberty  to  do  so. 

I  recommend  that  the  power  of  ^disallowance  be  not  exercised  with  respect  to  the 
said  Act. 

JAS.  Mcdonald, 

Minister  of  Justice. 

Order  in  Council  disallowing  Chapters  28  and  29,  published  in  the  Canada  Gazette  on 
the  30th  day  of  July,  1881,  Vol.  XV.,  No.  5,  page  IJ^S. 


BRITISH  COLUMBIA,  44th  VICTORIA,  1881. 

4th  Session — 3rd  Parliament. 

Report  of  the  Hon.  the  Minister  of  Justice,  apjjroved  by  His  Excellency  the  Governor 
General  in  Council  on  the  27th  June,  1882. 

Department  of  Justice,  Ottawa,   13th  June,  1882. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  following  Acts 
passed  by  the  legislature  of  British  Columbia,  in  the  year  1881,  44th  Victoria,  received 
by  the  Secretary  of  State  of  Canada  on  the  21st  June,  1881,  and  is  of  opinion  that  they 
are  unobjectionable,  and  may  be  left  to  their  operation,  viz.,  chapters  1  to  14,  16  to  28. 

With  reference  to  the  Act,  chapter  1,  intituled  :  "An  Act  to  carry  out  the  objects 
of  the  better  Administration  of  the  Justice  Act,  1878,"  and  "The  Judicial  District 
Act,  1879,"  the  undersigned  would  observe  that  the  provisions  of  this  Act  have  been 
objected  to  by  the  judges  of  British  Columbia,  but  in  view  of  the  fact  that  your  Excel- 
lency has  already  sanctioned  an  Order  in  Council,  under  section  7,  of  the  Act,  the  exer- 
cise of  the  power  of  disallowance  has  in  eifect  been  decided  against,  and  this  Act  should 
therefore  be  left  to  its  operation. 

Upon  the  remaining  Act,  chapter  1.5,  intituled  :  "An  Act  to  amend  the  Gold 
Mining  and  Mineral  Acts,"  the  undersigned  has  the  honour  to  report  that  objections  have 
been  taken  by  the  judges  of  British  Columbia  to  the  provisions  of  section  10,  but  while 
not  expressing  the  opinion  that  the  provisions  of  that  section  are  entirely  free  from 
objection,  the  undersigned  thinks  that  those  provisions  are  so  clearly  connected  with  the 
administration  of  justice  in  the  province,  and  the  jurisdiction  of  a  provincial  court,  that 
the  power  of  disallowance  should  not  be  exercised  with  reference  to  this  Act,  and  recom- 
mends accordingly. 

A.   CAMPBELL, 

Minister  of  Jusiiae. 
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BRITISH  COLUMBIA,  45th  VICTORIA,  1882.  ' 

5tii  Session — 3rd  Parliament. 

Report  of  the  Hon.  the  Minister  of  Justice  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  12th  May,  1883. 

Department  of  Justice,  .Ottawa,  8th  May,  1883. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  had  under  consideration  the  Acts  passed  by  the  legislature  of 
the  province  of  British  Columbia,  in  the  session  of  1882,  which  are  chaptered  and  inti- 
tuled as  follows,  viz.,  chapters  1  to  7  and  9  to  18. 

The  undersigned  respectfully  recommends  that  the  Acts  mentioned  be  left  to  their 
operation,  save  as  regards  chapter  8,  which,  for  reasons  given  in  a  separate  report,  the 
undersigned  recommends  be  disallowed. 

A.  CAMPBELL, 

Minister  of  Justice. 


Report  of  the  Hon.  the  Minister  of  Justice  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  12th  May,  1883. 

Department  of  Justice,  Ottawa,  8th  May,  1883. 

The  undersigned  would  resoectfully  call  attention  to  chapter  8,  intituled  :  "An  Act 
to  consolidate  and  amend  the  La\vs  relating  to  Gold  and  other  Minerals,  excepting 
Coal,"  passed  by  the  legislature  of  British  Columbia  in  1882,  45th  Vict.,  the  undersigned 
observes  that  by  section  4  of  this  Act  the  Lieutenant-Governor  is  authorized  to  appoint 
such  persons  as  he  may  deem  proper  as  gold  commissioners  or  assistant  gold  commis- 
sioners, either  for  the  whole  province,  or  for  any  particular  districts  therein. 

By  section  5  there  purports  to  be  established  a  court  or  courts  in  mining  districts, 
to  be  presided  over  by  a  gold  commissioner  or  assistant  commissioner,  and  by  section  6 
it  is  declared  that  each  of  those  courts  "  shall  be  a  court  of  record,  and  shall  have  juris- 
diction as  a  court  of  law  and  equity,  to  hear  and  determine  all  mining  disputes  arising 
in  the  district  or  locality  in  which  it  is  appointed  to  be  held,  including  actions  arising 
upon  contracts  between  any  free  miners  and  other  persons,  relating  to  the  supply  to  such 
free  miners,  of  goods,  merchandise,  materials,  or  implements  used  in  mining,  or  in  con- 
nection therewith,  and  the  gold  commissioner  shall  have  power  in  such  disputes  or 
actions,  to  give  such  judgment  as  he  may  deem  just,  and  to  enforce  the  same  according 
to  the  practice  of  tlu;  supreme  court  or  any  superior  court,  by  writ  of  execution,  process 
of  contempt,  proceedings  for  attachment  of  debts  or  other  process,  or  by  any  means  pro- 
vided by  this  Act." 

By  other  sections  of  the  Act  the  jurisdiction  of  the  mining  court  may  be  exercised 
by  every  county  court,  and  ai)pi'als  are  allowed  from  the  mining  court  to  the  supreme 
court,  or  any  superior  court  sitting  in  the  judicial  district  within  which  the  mining  court 
appealed  from  may  be  situated. 

It  will  be  seen,  therefore,  that  by  this  Act  the  appointment  of  a  judge  performing 
judicial  functions,  whose  appointment,  under  "The  British  North  America  Act,  1867." 
should  be  made  by  the  (iovcrncjr  in  Council,  is  in  effect  to  be  made  by  the  Lieutenant- 
Governor  of  British  Columbia. 
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The  undersigned  is  of  opinion  that  legislation  thus  offending  against  the  consti- 
tutional principles  laid  down  by  the  British  North  America  Act,  1867,  should  not  be 
allowed  to  go  into  operation,  and  he  humbly  advises  that  the  Act  in  question  be  dis- 


allowed. 


A.  CAMPBELL, 

Minister  of  Justice. 


Order  in  Council  disallowing  the  Act  mentioned,  published  in  the  Canada  Gazette  on  the 
19  th  day  of  May,  1883,  Vol.   XVI.,  No.  Jfi,  'page  IdlJf. 


Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  15th  May,  1883. 

Department  of  Justice,  Ottawa,  14th  May,  1883. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  respectfully  recommends  that  the  annexed  case,  respecting  the 
status  of  the  supreme  court  of  British  Columbia,  and  the  powers  of  the  legislature 
of  that  province  to  legislate  in  respect  of  procedure  in  that  court,  and  the  residences  of 
the  judges  thereof,  be  referred  to  the  Supreme  Court  for  hearing  and  consideration,  and 
that  the  court  may  hear  and  consider  the  same,  and  certify  to  the  Governor  in  council 
their  opinions  upon  the  questions  submitted,  and  that  if  your  Excellency  approve  of 
this  report,  a  copy  thereof  and  of  the  said  case,  be  transmitted  to  the  registrar  of  the 
Supreme  Court. 

A.  CAMPBELL, 

Minister  of  Justice. 
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BRITISH  COLUMBIA,  46th  VICTORIA,  1883.   . 

1st  Session — 4th  Parliament. 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  17th  October,  1883. 

Department  op  Justice,  Ottawa,  25th  September,  1883. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  begs  leave  to  report  that  he  has  had  under  consideration  the 
following  Acts  passed  by  the  legislature  of  the  province  of  British  Columbia,  namely  : — 
46  Vic.  (1883),  chap.  26,  an  Act  intituled  :  "An  Act  to  incorporate  the  Fraser  River 
Railway  Company,"  and  chapter  27,  intituled  :  "An  Act  to  incorporate  the  New  West- 
minster Southern  Railway  Company." 

The  9th  section  of  the  Act  incorporating  the  Fraser  River  Railway  Company  is  as 
follows  : — 

"  9.  The  company  may  lay  out,  construct,  acquire,  equip,  maintain  and  work  a 
continuous  line  of  railway,  with  double  or  single  track,  of  iron  or  steel,  and  uniform 
gauge  of  four  feet  and  eight  and  one-half  inches  from  the  49th  parallel,  north  latitude,  at 
a  point  between  Seiniahends  Bay  and  the  eastern  line  of  township  22,  New  Westminster 
district,  to  some  point  on  the  Canadian  Pacific  Railway  between  the  eastern  line  of 
township  27,  New  Westminster  district,  and  the  western  terminus  of  the  Canadian 
Pacific  Railway,  and  from  that  point,  or  some  point  west  of  that  point  on  the  said 
Canadian  Pacific  Railway  to  the  city  of  New  Westminster." 

The  10th  section  of  the  Act  incorporating  the  New  Westminster  Southern  Railway 
Company  is  as  follows  : — 

"10.  The  company  and  their  agents  or  servants  shall  have  full  power  under  this 
Act  to  construct  a  railway  with  double  or  single  track,  of  four  feet  eight  and  one-half 
inches  gauge  fi-oni  some  point  near  the  49th  parallel  of  north  latitude,  between  Seinia- 
hends Bay  and  township  16,  in  the  district  of  New  Westminster,  to  the  city  of  New 
Westminster  and  to  some  point  on  Burrard  Inlet,  and  to  construct  all  necessary  bridges 
over  rivers  crossing  the  said  line  between  the  above  points,  but  so  as  not  to  impede 
navigation." 

By  refei-ence  to  tlu;  report  of  the  chief  engineer  of  government  railways,  dated 
2nd  June,  1SH3^  with  maps  A  and  B  annexed  to  this  report,  the  area  within  which 
the  two  companies  may  c(  instruct  railways  will  be  seen.  Each  company  is  given 
power  to  construct  a  railway  fiom  the  boundary  of  the  province,  to  points  within  the 
province. 

It  is  possible  that  tlic  undertakings  come  within  exception  (a)  of  the  10th  para- 
graph of  the  92nd  section  of  the  licitish  Nortli  America  Act,  1867,  by  which  local  works 
and  undertakings  of  tlitj  following  class,  namely  : 

"  Lines  of  steam  and  other  ships,  railways,  canals,  telegraph  and  other  works  and 
undertakings  connecting  the  province  with  any  other  or  others  of  the  provinces  or 
extending  beyond  the  limits  ot' the  pro\  ince,"'  are  declared  not  to  be  within  the  legis- 
lative authority  of  the  Icgisl.iluics  of  the  provinces. 

However,  it  is  unnccrssai y  to  consichn-  whether  these  Acts  are  or  are  not  within 
the  legislative  authority  of  the  pn.vincc  of  I'.ritish  Columbia,  for  it  is  clear  from  them 
that  the  objects  which  the  corporal  ions  have  in  view  are  contrary  to  the  legislation  of 
parliament  and  to  the  settled  policy  of  tlie  country.  There  can  be  no  doubt  that  in 
case  these  railways  are  const ructed  they  will  direct  trade  from  Canada  to  the  United 
States,  and  from  the  Canadian  system  of  railways  to  the  United  States  system  of 
railways. 
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The  policy  of  the  Government  in  this  behalf,  confirmed  by  parliament,  was  given 
expression  to  in  the  following  clause  of  the  contract  between  the  government  of  Canada 
and  the  Canadian  Pacific  Railway  Company,  dated  21st  October,  1880  : — 

"  15.  For  twenty  years  from  the  date  hereof,  no  line  of  railway  shall  be  authorized 
by  the  Dominion  parliament  to  be  constructed  south  of  the  Canadian  Pacific  Railway, 
from  any  point  at  or  near  the  Canadian  Pacific  Railway,  except  such  line  as  shall  run 
south-west  or  to  the  westward  of  south-west ;  nor  to  within  fifteen  miles  of  latitude  40, 
and  in  the  establishment  of  any  new  province  in  the  North-west  Territory,  provision 
shall  be  made  for  continuing  such  prohibition  after  such  establishment  until  the  expi- 
ration of  the  said  period." 

For  these  reasons,  which  the  undersigned  has  had  occasion  previously  to  state  more 
fully  than  it  is  now  necessary  to  do,  he  respectfully  recommends  that  the  said  Acts, 
chapter  26,  "An  Act  to  incorporate  the  Fraser  River  Railway  Company,"  and  chapter 
27,  "An  Act  to  incorporate  the  New  Westminster  Southern  Railway  Company,"  be 
disallowed. 

A.  CAMPBELL, 

Minister  of  Justice. 

Order  in  Council  disallowing  the  A6is  above  mentioned  published  in  tJie  Canada 
Gazette  on  the  20th  day  of  October,  1883,  Vol.  XVII.,  No.  16,  patje  084.. 


Mr.  Tfieodore  Davie  to  the  Hon.  the  Minister  of  Justice. 

Ottawa,  14th  June,  1883. 

Sir, — A  petition  to  His  Excellency  the  Governor  General  will  shortly  be  forwarded, 
signed  by  the  settlers  of  the  Matstjui  Prairie,  British  Columbia,  praying  for  the  disal- 
lowance of  a  private  Act  passed  during  tlie  last  session  of  the  Britisli  Columbia  legis- 
lature— No.   22 — and  intituled  :   "An  Act  to  amend  the  '  Suinass  Dyking  Act,  1878.'  " 

An  informally  drawn  petition  has  already  been  received  by  me  for  presentation, 
and  is  now  in  my  possession,  signed  by  all  the  settlers  in  the  district  excepting  one, 
but  as  three  or  four  weeks  will  elapse  l)efore  the  new  and  regularly  drawn  petition, 
which  I  have  sent  for,  will  have  been  signed  and  have  reached  its  destination,  I  desire, 
on  behalf  of  the  settlers  of  the  Matsijui  Prairie,  to  at  once  state  the  grounds  of  their 
objection  to  a  measure  which,  if  allowed  to  pass  int>  law,  will  cause  the  loss  to  many  of 
their  homesteads,  and  very  seriously  distress  them  all. 

The  settlers  and  the  promoter  of  the  objectionable  bill  are  the  only  parties  whose 
interests  are  affected  by  the  measure,  yet  the  same  was  passed  by  the  House  of  Assembly 
against  the  unanimous  protest  of  the  settlers. 

The  settlers  denounce  the  amendment  as  contrary  to  reason  and  natural  justice 
and  eijuity,  and  on  this  ground — anfl  the  same  having  been  passed  against  their  protest 
— base  their  claim  to  its  disallowance  by  his  Excellency.  I  respectfully  quote  the 
remarks  of  Chief  Justice  Draper  in  the  case  "  re  Goodhue,"  19  Grant's  Chancery  Rejoorts. 
At  page  382  he  says  ;  "*  *  Private  Acts  of  jjarliauient  are  upheld  as  common  modes 
of  assurance,  being  founded  upon  the  actual  or  implied  assent  of  those  whose  interests 
are  afiected.  *  *  *  J^ut  this  power  of  binding  private  rights  by  Acts  of  parliament 
is,  as  Sir  William  Blackstone  suggests,  to  be  used  with  due  caution."  And  at  page  384 
(19  Grant)  the  same  learned  judge  says  :  "  In  regard  to  the  absence  of  a  second  chamber, 
it  may  be  further  observed,  so  far  at  least  as  estate  or  private  bills  are  concerned,  that 
as  such  bills  involve  ordinarily  no  mere  party  political  consideration,  all  those  whose 
interests  are  or  may  be  touched,  have  a  right,  in  the  first  place,  to  expect  a  careful  exa- 
mination of  their  contents  on  the  part  of  the  provincial  executive,  and  a  witholding  of 
the  royal  assent,  if  it  is  found  that  the  promoters  of  the  Vjill  aie  seeking  advantages  at 
the  expense  of  others,  whose  interests  are  as  well  grounded  as  their  own.  And  further 
if  from  oversight,  or  any  other  cause,  provisions  should  be  inserted  of  an  objec- 
tionable character,  such  as  the  deprivation  of  innocent  parties,  of  actual,  or  even  possible 
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interests,  by  retroactive  legislation,  such  bills  are  still  subject  to  the  consideration  of 
the  Governor  General,  who,  as  representative  of  the  sovereign,  is  intrusted  with  authority, 
— to  which  a  corresponding  duty  attaches,  to  disallow  any  law  contrary  to  reason  or 
natural  justice  and  equity  "  *  *  *  "it  "  (private  legislation)  "  does  not  become  law 
until  the  Lieutenant-Governor  announces  his  assent,  after  which  it  is  subject  to  dis- 
allowance by  the  Governor  General,"  and  at  page  385,  in  speaking  of  the  limit  which 
the  constitution  applies  to  the  legislature,  when  acting  within  the  scope  of  its  authority, 
the  same  learned  judge  continues  "It  does  provide  checks,  for  the  Lieutenant-Governor 
may  withhold  the  necessary  assent,  or  the  Governor  General  may  disallow  Acts  to  which 
his  subordinate  has  assented."  So  much  of  the  learned  judge's  judgment  as  I  has 
quoted  is  concurred  in  by  the  court,  and  see  per  Morrison,  J.,  at  page  427. 

The  "  Sumass  JJyking  Amendment  Act,  188.3,"  revives  rights  of  action  and 
advantages  to  the  promoter  of  the  Bill,  which  his  failure  to  comply  with  the  principal 
Act  had  forfeited,  and  therefore  we  say  is  ex  post  facto  and  unjust.  If  it  be  suggested 
that  the  promoter  has  complied  with  the  former  Act,  or  has  rights  under  that  Act, 
then  we  reply,  let  him  pursue  those  rights,  and  what  is  the  need  of  this  amendment  " 
which  is  so  objectionable  to  the  settlers  1 

The  former  or  principal  Act  (i  e.  the  Sum  iss  Dyking  Act,  of  1878),  as  to  section 
12,  was  the  embodiment  of  a  contract  between  the  promoter,  Mr.  Derby,  and  the 
Matsqui  settlers,  to  dyke  their  farms.  The  scheme  was  an  adventure  from  which  in  the 
event  of  success,  the  promoter  would  reap  a  handsome  return,  in  the  shape  of  assessments 
to  be  levied  upon  the  settlers'  lands,  augmented  by  a  government  grant  of  several  thou- 
sands of  acres  of  land.  The  Act  contemplated  the  dyking  of  other  lands  of  the  Fraser 
River  also  {vide  sections  1 1  and  1 3),  but  no  attempt  was  made  to  dyke  any  other  than 
the  Matsqui  porti(m. 

It  will  be  observed  that  as  a  protection  to  the  settlers,  section  12  contemplates 
three  conditions  to  the  promoter  enjoying  the  benefits  of  the  Act. 

1.  Effectual  dyking. 

2.  Dyking  agreeably  to  plans  and  specifications  then  in  the  office  of  the  Com- 
missioner of  crown  lands  and  works. 

3.  Absolute  protection  from  the  overflow  of  the  Fraser  River. 
Under  no   less  stringent  terms  would  the  settlers  consent  to  countenance  and  pay 

for  a  dyke,  which,  under  section  31  of  the  Act,  for  all  time,  they  would  be  bound  to 
maintain  and  keep  in  repair. 

The  criterion  of  effectual  dyking,  mentioned  in  the  original  written  articles  sub- 
mitted l)y  iNlr.  C.  B.  Sword,  on  behalf  of  the  promoter  of  the  original  Bill,  to  the 
settlers,  and  accepted  by  them,  was  that  the  dyke  should  withstand  a  similar  rise  to 
that  which  took  place  in  187G,  being  the  highest  water  upon  record.  This  same  criterion 
is  also  incorporated  in  the  Act,  section  8,  which  says  :  "  In  ascertaining  whether  any  5 
particular  i)iece  of  huul  is  now  liable  to  overflow  from  the  Fraser  River,  the  height  to  J 
which  the  watei-  )-oached  in  the  summer  of  1876  shall  be  the  criterion." 

Although  the  Sumass  Dyking  Act  of  1878  varied  from  the  written  proposal  sub- 
mitted l)y  Mr.  Sword  to  the  settlers — by  extending  the  time  contemplated  for  completion 
{vide,  section  13)  until  the  1st  July,  1S80,— still  the  settlers  wai\ed  any  ground  of  com- 
plaint on  that  score. 

After  the  passage  of  the  Act  (187S),  some  show  was  made  by  the  promoter  of  an 
attempt  to  carry  out  his  obligations,  but  soon  disposed  of  the  whole  of  his  privileges 
under  the  Act  to  Mr.  C.  15.  Swoid.  AVork  of  a  certain  class  was  continued  at  intervals, 
but  the  specifications  were  ignored  in  essential  particulars,  and  in  everything  pertaining 
to  the  work  wilful  iiegligence  and  inability  were  displayed,  coupled  with  gross  carelessness. 
The  accuracy  of  this  statement  is  aljundantly  proved  by  the  official  reports  which  are  to 
be  found  in  the  British  (■(.huniiia  sessional  ]')apers  for  1880,  pages  298  to  302. 

The  consequence  was  an  entire  failure  to  reclaim  the  land,  which  has  since  been 
overflowed  the  same  as  before  any  attempt  at  dyking  was  made.  One  fatal  deviation 
from  the  specifications  condemned  the  atteni]ned  dyke  beyond  remedy,  and  that  was  a 
change  in  the  location  <.f  the  levee,  wliidi  levee  was  placed  from  50  to  100  feet  nearer 
the  river  than  the  plans  and  specifications  calhxl    for,  demonstrating,  from   the  inroads 
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which  the  river  is  continually  making  upon  its  banks,  #he  facts  that  the  dyke  cannot 
last,  that  it  is  only  a  question  of  time  for  the  whole  concern  to  be  washed  into  the 
river.      (^Vide  the  reports  quoted  above). 

However,  the  government  made  the  promoter  the  land  grant  which  the  principal 
Act  provided,  in  the  event  of  his  fulfilling  the  terms  of  the  Act.  That  the  government 
were  deceived  in  their  grant,  the  reports  of  the  engineers  show  and  the  solicitation  for 
the  amendment  admits.  It  is  acknowledged  that  Mr.  Sword  has  expended  some  capital 
in  the  dyking  scheme,  but  it  is  not  just  that  the  settlers  should  be  called  upon  to  recoup 
Mr.  Sword  for  his  useless  outlay,  which  has  been  of  no  benefit  to  the  settlers,  but  which 
might  have  been  otherwise  had  the  dyke  been  located  in  the  right  place  and  the  speci- 
fications followed. 

I  have  the  honour  to  enclose  printed  statement  of  facts  prepared  by  the  settlers  in 
February,  1882,  also  copy  of  one  of  the  numerous  protests  against  the  way  in  which  the 
dyke  affair  was  being  carried  on. 

In  the  commencement  of  1882,  Mr.  Sword  mortgaged  to  Messrs.  M.  W.  T.  Drake 
and  R.  E.  Jackson  the  lands  granted  by  the  Government  under  the  Act,  and  all  interest 
which  he  had  or  claimed  under  the  "  Sumass  Dyking  Act,  1878,"  and  about  the  time, 
Messrs.  Drake  and  Jackson,  as  such  mortgagees,  commenced  suit  in  the  Supreme  Court 
of  British  Columbia  against  several  of  the  settlers,  to  recover  an  instalment  of  the  assess- 
ments claimed  to  be  payable  under  the  Act,  with  interest.  The  actions  were  based 
upon  the  alleged  acceptance  of  the  work  by  the  government  and  their  grant  of  the  land, 
and  were  defended  on  the  ground  that  the  action  of  the  government  (even  if  they  had 
accepted  the  work,  which  was  denied)  afforded  no  right  of  suit,  and  that  the  promoter 
of  the  "Sumass  Dyking  Act,  1878,"  had  failed  to  carry  out  the  terms  of  the  Act.  Upon 
the  settlers  pressing  the  actions  to  hearing,  Messrs.  Drake  and  Jackson  discontinued  the 
same,  paid  the  costs,  and  brought  in  and  carried  through  their  private  bill — the  amend- 
ment now  complained  of. 

Section  1  of  the  amendment  limits  the  responsibility  of  the  promoters  to  protecting 
the  lands  from  overflow  for  any  two  consecutive  years,  whereas  the  original  bargain  was 
for  absolute  protection — the  high  water  of  1876  was  to  be  the  criterion ;  now  there  is  to 
be  no  criterion  at  all.  Apart  from  the  objection  that  this  is  an  alteration  of  a  contract 
against  the  will  of  one  of  the  parties  to  it,  this  new  provision  is  palpably  unjust  in  view 
of  the  fact  that  the  high  water  in  different  seasons  varies, — during  some  exceptional  years 
there  is  practically  no  high  water  at  all — and  this  state  of  things  may  last  for  two  or 
more  consecutive  seasons. 

It  is  thus  quite  obvious  that  a  very  imperfect  dyke — in  fact  none  at  all — might, 
during  exceptional  seasons — -which  time  is  bound  to  bring  about — fill  all  the  require- 
ments of  the  amendment,  and  so  complete  the  liability  of  the  settlers ;  imposing  more- 
over upon  them,  under  the  combined  effect  of  section  8  of  the  amendment  and  section 
31  of  the  principal  Act,  and  sections  there  incorporated,  the  more  serious  future  respon- 
sibility of  maintaining  and  supporting  what  might  be,  and,  in  view  of  the  entire  depar- 
ture from  plans  and  specifications  added  to  misplacement  of  the  line  of  levee,  must  cer- 
tainly be  —an  utterly  useless  work. 

But  the  injustice  of  the '•  Sumass  Dyking  Amendment  Act"  does  not  rest  even 
here,  for  under  section  9,  in  conjunction  with  Section  12,  of  the  principal  Act,  the  pro- 
moter is  now  allowed  to  collect  four  years'  interest  moneys  from  the  unfortunate  settlers, 
i.e.  interest  from  the  1st  July,  1878,  to  1st  July,  1882,  at  the  rate  of  eight  per  cent  per 
annum,  upon  the  amounts  for  which  their  lands,  in  the  event  of  successful  dyking,  would 
ultimately  be  liable — and  this  irrespective  of  whether  the  promoter  dykes,  or  tries  to 
d}^e,  the  land  or  not  ;  my  last  advices  fi-om  the  settlers  inform  me  that  demands  have 
already,  since  the  passage  of  the  amendment,  been  made  upon  them  by  IMes.srs.  Drake 
and  Jackson  for  immediate  payment  of  this  interest  money  ;  and  finally,  section  10  of 
the  amendment  allows  the  promoter  to  make  any  deviation  from  the  line  of  dyke,  and  to 
construct  the  same  in  such  manner  as  he  may  think  proper. 

The  proviso  for  arbitration  affords  no  protection,  for  the  promoter  is  at  lil)erty  to 
call  successive  arbitrations  from  time  to  time,  until  time  and  repeated  efforts  shall  have 
at  length  afforded  him  a  favorable  award,  whatever  the  condition   of   his  work   may  be. 
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Section  11,  which  says  that  th#expenses  of  the  arbitrators  or  umpire  shall  be  borne  by 
the  promoter,  is  mischievous.  A  tribunal  mainly  constituted  and  wholly  paid  by  one 
party  to  a  controversy,  is  not  pre-eminently  calculated  to  accord  the  other  side  justice. 

The  British  Columbia  legislature,  which  consists  of  twenty-five  members  only,  in 
allowing  this  bill  {i.  e.  the  amendment)  to  pass,  which  it  did  by  a  narrow  njajority, 
acted  upon  very  imperfect  information,  and  to  show  how  entirely  misunderstood  the  aim 
of  the  amendment  was,  it  is  only  necessary  to  refer  to  its  manifest  injustice,  and  to  the 
further  fact  that  Mr.  M.  W.  T.  Drake,  who  chanced  to  be  a  member  of  the  House  and 
a  member  of  the  Government  likewise,  the  mortagee  of  the  privileges  conferred  by  the 
original  Dyking  Act,  and  of  those  sought  by  the  amendment,  and  who  is  now  demanding 
the  interest  moneys  from  the  settlers,  was  allowed  to  and  did  vote  for  his  own  measure, 
and  his  vote  and  advocacy  it  was,  which  procured  the  passage  of  the  amendment,  not- 
withstanding the  rules  and  orders,  which  inhibit  any  person  who  has  a  direct  pecuniary 
interest  in  any  question,  from  voting. 

Upon  the  ground  that  the  amendment  is  an  alteration  without  their  consent,  and 
against  their  protest,  of  the  bargain  formulated  by  the  "  Sumass  Dyking  Act  of  1878  ;" 
that  it  is  ex  post  facto  and  retroactive  in  its  operation  ;  that  its  provisions  are  tyrannical 
and  unfair,  and  that  it  is  a  private  Act,  introduced  into  and  carried  through  the  House 
of  Assembly  by  the  vote  of  its  promoter,  the  settlers  submit  that  they  have  made  out  a 
just  case  to  warrant  His  Excellency's  disallowance  of  the  "Sumass  Dyking  Amendment 
Act,  1883." 

I  have,  &G., 

THEODORE  DAVIE. 


Petition  of  settlers  of  Matsqui  Prairie  to  His  Excellency  the  Governor  General. 

To  His  Excellency  the  Governor  General  of  Canada  : 

The  humble  petition  of  the  undersigned  settlers  of  the  INIatsqui  Prairie,  in  the  pro- 
vince of  British  Columbia,  showeth  : — 

1.  That  your  jjetitioners  are  settlers  and  the  owners  of  several  portions  of  a  con- 
tract of  land,  situate  on  the  bank  of  the  Eraser  River  :  and  such  land  is  subject  to  period- 
ical overflows  of  the  said  river. 

2.  That  in  the  year  1878,  one  Ellis  Luther  Derby  made  a  proposition  to  your  peti- 
tioners, the  settlers,  to  dyke  their  said  lands ;  and  consequently  an  agreement  was 
entered  into  between  the  said  Ellis  Luther  Derby  and  the  settlers,  under  which  Mr. 
Derby  agreed  to  effectually  dyke  your  petitioners'  said  lands,  and  so  as  to  successfully 
resist  the  liighest  overflow  which  had  at  that  time  been  known,  viz.,  an  unusual  overflow 
which  had  occurred  in  the  summer  of  187G  ;  and  such  dyke  was  to  be  successfully  com- 
pleted on  the  1st  .liin<',  1S78  ;  and  in  consideration  thereof,  the  settlers'  lands  were  to 
stand  with  charged  payment  of  §4.00  and  S2.50  per  acre,  according  to  location. 

3.  The  tf-rms  (jf  the  aVxive  agreement  were  submitted  by  Mr.  C.  B.  Sword,  herein- 
after mentioned,  as  agent  for  the  said  i'^llis  Luther  Derby,  to  the  settlers,  in  writing, 
and  were  accepted  by  them. 

4.  In  pursuance  of  the  sail  a^ieement,  the  said  E.  L.  Derby  thci  applied  to,  and 
obtained  from  the  legislative  assembly  of  liritish  Columbia,  a  private  Act  of  Parlia- 
ment known  as  the  "Sumass  Dyking  Act,  1S7S,"  embodying,  inter  alia,  the  terms  ^f 
the  said  agreement,  excepting  as  to  the  time  limit  for  completion  of  the  work,  which 
was  extended  to  -.'uly,  L'^SO  ;  and  youi'  ])etitioners  crave  leave  to  refer  to  the  said  Act, 
with  the  terms  of  which,  so  t'ai-  as  it  binds  tiiem,  your  petitioners  are  and  have  always 
been  ready  to  abide. 

").  The  promoter  of  the  bill  did  not  comi)ly  with  the  terms  of  the  same;  but,  after 
the  passage  of  the  Act,  disposed  of  his  interest  therein  to  the  said  Mr.  O.  B.  Sword, 
and  certain   dykage  works  of  an  interior  kind  were  commenced  and  carried  on,  but  not 
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in  any  way  according  to  plans  aud  specifications,  or  in  obmpliance  with  the  terms  of 
the  Act. 

6.  The  settlers,  your  petitioners,  from  time  to  time  protested  against  the  improper 
manner  in  which  the  dyking  works  were  proceeding,  and  at  length,  the  time  contem- 
plated by  the  Act  for  the  complete  construction  of  the  works  having  expired,  and  their 
lands  remaining  undyked,  and  continuing  to  be  overflowed  as  before,  withdrew  their 
assent  from  further  continuance  of  the  dykage  scheme. 

7.  Matters  continued  thus  until  the  year  1883,  when  the  said  C.  B.  Sword,  having 
previously  mortgaged  all  his  interest  under  the  "  Sumass  Dyking  Act,  1878,"  to  Messis. 
M.  W.  T.  Drake  and  R.  E.  Jackson,  applied  to  the  legislature  to  amend  the  "  Sumass 
Dyking  Act,  1878,"  aforesaid,  and  the  legislature,  of  which  the  said  Mr.  M.  W.  T.  Drake 
was  a  member,  and  who  voted  for  and  carried  through  the  amendment,  did  amend  the 
same,  accordingly,  in  such  a  manner  as  relieves  the  promoter  from  effectually  dyking  the 
land  :  authorizes  him  to  construct  the  dyke  in  such  manner  as  he  sees  fit.  while  still 
collecting  the  assessment  and  interest  from  the  settlers  ;  is  otherwise  a  flagrant  violation 
of  the  original  compact,  and  generally  unjust  and  inequitable  in  its  provision,  and  your 
petitioners  crave  leave  to  refer  to  the  said  amendment  which  is  numbered  22,  amongst 
the  statutes  of  British  Columbia  for  1883,  and  for  gi-eater  particularity  as  to  the  unjust 
provisions  of  the  "Sumass  Dyking  Amendment  Act,  1883,"  and  otherwise  in  relation 
thereto,  your  petitioners  humbly  crave  leave  to  further  refer  to  a  letter  Wi  itten  on  behalf 
of  your  petitioners  by  their  solicitor,  ^Ir.  Theodore  Davie,  to  the  Honourable  the  Minis- 
ter of  Justice,  and  dated  the  14th  June,  1883. 

Your  petitioners  humbly  pray  that  your  Excellency  will  be  pleased  to  disallow 
the  said  "  Sumass  Dyking  Amendment  Act,  1883,"  and  your  petitioners  will  ever 
pray. 

EDWARD  M.  S.  HARRIS,  and  others. 


Report  of  a  Committee  of  the  Honorable  the  Privy  Council,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  tlie  Wlh  June,  1883. 

On  a  I'eport  dated  18th  of  May,  1883,  from  the  ^Minister  of  Railways  and  Canals 
submitting  that  the  bill  of  the  legislative  assembly  of  the  piovince  of  British  Columbia, 
for  the  incorporation  of  a  company  to  be  called  "  The  Columbia  and  Kootenay  Railway 
and  Transportation  Company,"  the  objects  of  which  are  set  forth  to  be  the  "  running 
and  navigating  a  line  of  steamers  from  a  point  on  Kootenay  River,  where  the  southern 
boundary  line  of  British  Columbia  intersects  the  said  river,  and  through  and  throughout 
the  Kootenay  Lake  and  its  navigable  tributar-ies,  and  ot"'  constructing'  and  operating  a 
line  of  railway  from  the  outlet  of  Kootenay  Lake  to  the  Columbia  River,  and  of  running 
a  line  of  steam  rs  on  said  river  from  a  point  where  it  intersects  tho  southern  boundary 
line  of  British  Columbia  to  the  heal  of  navigation,"  further  the  said  bill  cont^  mplates 
the  grant  of  a  subsidy  in  land  hy  the  provincial  government  in  aid   of  the  scheme. 

The  minister  further  submits  that  under  date  the  28th  of  April  last,  a  public  meet- 
ing was  held  in  the  City  Hall,  Victoria,  at  which  resolutions  were  adopte  I,  protesting 
against  the  passage  o:  the  bill  incorporating  this  company,  and  urging  that  thi^  assent  of 
his  Honour  the  Lieutenant  Governor  should  be  withheld,  until  th-  matter  has  been  consi- 
dered by  the  government  of  the  Dominion,  and  that  the  objections  urged  in  the  said 
resolutions,  a  copy  of  which  has  been  transmitted  to  Ottawa,  state  that  the  bill  should 
give  the  c  )mpany  the  control  of  the  trade  of  the  most  valuable  porti ms  of  tlie  pjrovince  ; 
that  it  is  unfair  to  the  Canadian  Pacific  Railway  Company,  that  the  l<ical  government 
is  without  definit  ■  information  as  to  tin  value  and  character  of  tli"  lands  j)roposed  to 
be  given  ;  that  a  mischievous  monopoly  would  be  established  ;  that  it  would  deprive 
the  mining  and  agricultural  classes  of  rights  detined  by  the  laws  of  the  province,  th't 
it  would  convey  to  three  Americans  750,000  acres  of  the  best  land  in  the  province,  free 
of  taxes,  and  tinally,  that  a  great  n  ajority  of  the  people  of  the  province  are  opposed  to 
the  Act. 
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The  minister  represents  that  the  chief  engineer  of  railways,  in  a  report  dated  the 
16th  instant,  has  expressed  himself  as  fully  concurring  in  the  views  put  forward  in  the 
said  resolutions,  and  has  sated  it  as  his  opinion  that  the  granting  of  the  powers  and 
privileges  an  I  of  the  trusts  of  land  applied  for  would  be  most  injudicious. 

He  draws  attention  to  the  fact  that  the  company  consists  almost  wholly  of  .Ameri- 
can cipitalists,  and  observes  that  notwithstanding  the  representatio  is  mado  that  the 
proposed  railway  will  connect  by  steamer  with  the  C  inadian  Pacific  Railway,  and  thus 
bring  traffic  to  that  road  und  to  the  Canadian  seaboard,  provision  is  made  for  communi- 
cation with  the  southern  boundary,  and  that  the  road  under  consideration  would,  in  all 
probability,  eventually,  b^com^  a  feeder  to  the  Northern  Pacific  Railway.  That  mean- 
while t  le  scheme,  if  carried  out,  would  inflict  injustice  on  our  own  people,  by  placing 
the  furnishing  of  supplies  t )  the  Canadian  Pacific  Railway,  while  under  construction, 
almost  wholly  in  the  hands  of  American  traders  and  farmers,  who  would  thus  obtain  a 
control  of  the  trade  of  th^  south-eastern  portion  of  the  province,  which  it  would  be  hard 
to  recover  from  them. 

The  chief  engineer,  therefore,  consider i  that  the  carrying  out  of  the  scheme  wou'd 
entail  consequences  prejudicial  to  the  interests  of  the  people  of  British  Columbia,  the 
extent  of  which  it  is  at  present  impossible  to  estimate. 

The  minister  desires  to  express  his  entire  concurrence  in  the  view  of  this  matter 
taken  by  the  chir-f  engineer  as  above  stated,  and  to  submit  the  question  for  conside- 
ration. 

The  committee  recommend  that  advantage  be  taken  of  the  intended  visit  of  Sir 
Alexander  Campbell  to  British  C  dumbia,  to  authorize  him  to  make  full  enquiry  into 
this  subject,  to  confer  with  the  government  of  the  province,  and  to  repoit  thereon  with 
all  convenient  speed. 

JOHN  McGEE, 

Clerk  of  the  Privy  Council. 


Report  of  the  Hon.  the  Minixtfr  ofjusfice,  approvedhy  His  Excellency  the  Governor  General 
in  Council  on.  the  19th  October  1883. 

Depaktmext  of  Justice,  Ottawa,  25th  September,  1883. 
To  His  Excelleury  the  Governor  General  in  Coimcil  : 

The  undersigned  ha-;  the  honour  respectfully  to  report  that  he  has  had  under  consi- 
deration an  Act  i)assed  by  the  leifislature  of  the  province  of  Britisli  Columbia,  at  its 
last  session,  4Gth  Vie.  (1S83)  chap.  25,  intituled  :  "An  Act  to  incorporate  the  Columbia 
and  Kootenay  ]{ ail  way  and  Transportation  Company." 

The  objects  wliich  the  company  have  in  view,  and  the  powers  given  to  them,  which 
are  material  to  the  consideration  of  this  Act,  are  defined  in  the  9th,  10th  and  12th  sec- 
tions of  the  Act.      These  sections  ate  as  follows  : — 

Section  9.    "  The  company  shall  aetiuire,  build,  ecjuip  and  maintain  a  line  of  steamers 
and  other  vessels  for  the  purpose  of  carrying  freight  and  passengers  to  and  fro  from  that 
point  on  Kootenay  Rivoi-  wheie  the  southern    boundary  line  of  British  Columbia  inter- 
sects the  said   river,  thence   down    the  said  idver  to  Kootenay   Lake  and  through   and' 
throughout  th  ^  said  hike  and  its  na\  igable  trii  ut'iries. 

10.  "The  com])any  sliall  liy  out,  construct,  acquire  build,  equip,  maintiin  and 
work  a  cont  nuous  line  of  railway  from  the  outlet  of  Kootenay  Lake  through  the 
Selkirk  Rang>  of  mountains  to  a  point  (in  the  Columljii  River  as  near  as  practicable 
to  tlie  junction  of  the  Kootenay  with  the  Cohnnbia  River  in  British  Columbia,  and 
such  railway  shall  be  l^iilt  .-ither  upon  the  broad  or  narrow  gauge,  and  be  known  as  the 
Columbia  and  Kootenay  Railway. 

12.  "The  company  shall  ac(iuiic.  l.uild,  eijuip,  maintain,  run  and  navigate  a  line 
of  steamers  suitable  for  passengers  and  t'rciuht  tratiieand  other  vessels  ujion  the  Columbia 
River  to  and    fro   from    the    point    on    the   Coluinbia    Piiver    where   the   Columbia   and 
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Kootenaj  Railway  from  Kootenay  Lake  terminates,  to  the  point  on  the  west  bank 
of  the  Columbia  River  where  the  Canadian  Pacific  Railway  shall  strike  the  said  river, 
and  cross  the  same  near  the  Eagle  Pass  ;  or,  in  the  event  of  the  Canadian  Pacific  Rail- 
way not  crossing  the  Columbia  River  to  the  point  where  a  wagon  road  or  railway  from 
Shuswap  Lake  to  the  Columbia  River  may  terminate  thereon." 

At  a  public  meeting  held  on  the  28th  April  last  in  the  City  Hall,  Victoria,  reso- 
lutions were  adopted  in  which  certain  objections  to  the  undertaking  were  stated.  These 
are  fully  set  out  in  an  Order  in  Council  of  the  14th  June  last,  by  which  the  undersigned 
was  authorized  to  make  full  inquiries  into  the  subject,  and  during  his  visit  to  British 
Columbia  to  confer  with  the  government  of  this  province  and  report  on  the  matter  with 
all  convenient  speed. 

In  accordance  with  the  terms  of  the  Order  in  Council,  the  undersigned  conferred 
with  the  British  Columbia  government,  and  made  full  inquiry  into  the  subject. 

Careful  consideration  has  been  given  not  only  to  the  statements  made  in  favour 
of  the  undertaking  by  the  promoters  and  those  friendly  to  it,  but  also  to  the  statements 
of  those  opposed  to  the  undertaking,  that  its  completion  will  tend  to  divert  the  trade  of 
British  Columbia  to  the  United  States. 

So  far  as  the  construction  of  the  proposed  line  of  railway  is  concerned,  no  exception 
can  be  taken  to  the  undertaking  in  itself  as  to  the  power  of  the  legislature  to  give  the 
company  authority  for  its  completion. 

In  regard  to  the  power  given  to  the  company  to  establish  a  line  of  steamships,  two 
questions  arise  for  consideration  : — 

(1)  Will  the  company,  by  means  of  the  line  of  steamships,  divert  trade  from 
Canadian  railways  and  territory,  to  United  States  railways  and  territory  ?  and 

(2)  Does  the  Act  authorize  the  company  to  establish  a  line  of  steamships  between 
the  province  of  British  Columbia  and  a  foreign  country  ? 

The  British  Columbia  government  have  expressed  their  willingness  to  ask  the  legis- 
lature to  amend  the  Act,  so  as  to  make  it  clear  that  the  company  have  not  the  power  to 
establish  a  line  of  ships  between  tlie  province  and  the  United  States.  That  amendment 
being  made,  the  undersigned  is  of  opinion  that  the  Act  may  safely  be  left  to  its 
operation. 

The  undersigned,  therefore,  respectfully  recommends  that  the  British  Columbia 
government  be  invited  to  amend  the  Act  in  that  direction,  by  providing  that  nothing 
therein  contained  shall  authorize  the  company  to  establish  a  line  of  steamships  between 
the  province  of  British  ColumVjia  and  any  British  or  foreign  country,  and  that  further 
action  in  regard  to  the  Act  be,  for  the  present,  deferred. 

The  undersigned  further  recommends  that  if  this  report  is  approved  the  substance 
of  it  be  communicated  to  the  Lieutenant-Governor  of  British  Columbia  for  the  infor- 
mation of  his  government. 


A.  CAMPBELL, 

Minister  of  Justice. 


Report  of  the  Hon.  the  Minister  of  Justice  approved  hy  His  Excellency  tjie  Governor 
General  in  Council  on  the  2otli  February,  1884- 

Department  of  Justice,  Ottawa,  10th  January,  1884:. 
To  His  Excellency  the  Governor  General  vn  Council : 

The  undersigned  begs  leave  respectfully  to  report  upon  the  Acts  passed  by  the 
legislature  of  the  province  of  British  Columbia  during  the  first  session  of  1883  • 

Chap.  5.  "  An  Act  relating  to  county  courts,"  establishes  county  courts  for  the 
several  districts  therein  named,  and  defines  the  jurisdiction  of  the  courts. 

This  Act  was  probably  suggested  by  the  ditficulties  which  arose  in  regard  to  the 
districting  of  the  superior  court  judges. 
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The  Act  assigning  the  districts  of  the  judges  of  the  supreme  court  of  the  province, 
having  been  pronounced  within  the  powers  of  the  legislature  of  British  Columbia,  the 
undersigned,  when  in  British  Columbia,  last  year,  arranged,  with  the  government  of 
that  province,  that  Mr.  Justice  McCreight  should  be  assigned  to  the  district  of  New 
Westminster,  and  Mr.  Justice  Walkem  to  the  district  of  Kamloops,  and  also  that  an 
officer,  to  be  at  the  same  time  county  court  judge  and  stipendiary  magistrate  for  Cariboo 
and  Liillooet,  should  be  appointed  by  the  two  governments,  the  Dominion  paying  his 
salary  as  judge,  and  the  province  of  British  Columbia,  his  salary  as  stipendiary  magis- 
trate. 

For  the  present  it  is,  therefore,  only  necessary  to  make  provision  for  the  salary  of 
the  judge  of  the  county  court  of  Cariboo. 

A  question  arose  as  to  whether  inconvenience  in  the  administration  of  justice 
might  not  be  occasioned  by  the  existence  of  this  Act,  in  view  of  the  fact,  that  the  new 
county  court  judges  were  not  appointed,  but  by  I'eference  to  sec.  34,  it  will  be  seen 
that  it  is  provided  that  in  all  cases  where,  from  any  cause,  the  office  of  a  county  court 
judge  in  any  district  shall  be  vacant  or  not  filled  up,  it  shall  be  lawful  for  any  judge 
of  the  supreme  court  to  perform  the  duties  of  a  county  court  judge  in  such  district,  and 
he  shall  have  all  the  powers  of  a  county  court  judge  for  such  a  purpose  ;  and  any  judge 
of  the  supreme  court,  when  in  the  electoral  district  of  Cassiar,  may  hold  a  county  court 
there." 

In  view  of  these  facts  the  undersigned  respectfully  recommends  that  this  Act  be 
left  to  its  operation. 

Chap.   10.   "  An  Act  to  amend  the  Sumass  Dyking  Act,  1878." 

Certain  settlers  at  Matsqui  interested  in  the  reclamation  of  lands  referred  to  in 
this  Act,  petitioned  for  its  disallowance  on  the  ground  that  it  is  an  alteration  without 
their  consent  and  against  their  protest  of  the  bargain  formulated  by  the  Sumass  Dyking 
Act,  1878,  that  it  is  ex  post  facto  and  retroactive  in  it  operations,  that  its  provisions  are 
unfair  and  tyrannica',  and  that  it  is  a  private  Act  introduced  and  carried  through  the 
house  of  assembly  by  the  vote  of  its  promoter. 

The  undersigned,  when  in  British  Columbia,  had  the  advantage  of  learning  per- 
sonally from  the  promoter  of  the  Act,  and  from  those  opposed  to  it,  their  representa- 
tions in  support  to  their  resjiective  views. 

In  addition,  Mr.  Sword,  the  promoter  of  the  Act,  put  his  reply  in  writing. 

From  the  papers  and  from  all  that  was  said,  the  undersigned  is  not  prepared  to 
state  that  the  petitioners  have  sustained  the  grounds  taken  in  their  petition,  but  without 
expressing  an  opinion  in  respect  of  the  merits  of  the  case,  the  undersigned  is  of  opinion 
that  the  Act  is  within  the  authority  of  the  legislature  of  British  Columbia,  and  he 
respectfully  recommends  that  it  be  left  to  its  operation. 

Chap.  14.  "An  Act  relating  to  the  island  Railway,  the  Graving  Dock  and  Railway 
Lands  of  the  Province,"  has  been  repealed,  and  a  new  Act  in  accordance  with  the 
arrangement  made  between  the  undersigned,  for  tlie  government  of  Canada  and  the 
British  Columbia  governuient,  sul)stituted  in  lieu  tliereof. 

Chap.  25.  "  An  Act  to  incorporate  the  Columbia  and  Kootenay  Railway  and 
Transportation  Conipatiy,"  was  I'cported  upon,  on  the  •25th  September,  1883. 

In  that  report  the  undersigned  recommended  that  the  British  Columbia  gover- 
nment be  invited  to  ask  the  lei,Mslature  to  amend  the  Act  by  providing  that  nothing 
therein  contained  should  authorize  the  comi)any  to  establish  a  line  of  steamships  between 
the  province  of  British  Columbia  and  any  foreign  country,  and  that  further  action  in 
regard  to  the  Act  be  defei-red. 

This  recommendation  was  ap])roved  by  Order  in  Council,  19th  October,  1883. 

The  undersigned  has  lately  received  a  telegram  from  Mr.  Smythe,  stating  that  a 
bill,  embodying  the  amendments  to  this  Act  suggested  in  that  report,  had  been  passed, 
without  division. 

The  undersigned,  tlicrefore,  reeommends  that  this  Act  be  left  to  its  operation. 

Chap.  2G.  "  xVn  Act  to  ineoi-porate  the  Fraser  River  Railway  Company,"  was  re- 
ported upon  the  25th  day  of  September,  I8S;5,  and  was,  by  Order  in  Council  of  the  17th 


(lay  of  October,  A.  D.  1883,  disjillowed. 
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Chap.  27.  "An  Act  to  incorporate  the  "New  Westminster  Southern  Railway  Com- 
pany," was  reported  upon  on  the  25th  day  of  September,  A.  D.  1883,  and  was,  by  Order 
in  Council  of  the  17th  day  of  October,  A.  D.  1883,  disallowed. 

The  undersigned  respectfully  recommends  that  the  remaining  Acts  of  the  said  ses- 
sion, the  chapters  of  which  are  as  follow,  be  left  to  their  operation,  namely : — Chapters 
1  to  4,  6  to  9,  12,  13,  15  to  24,  28  to  37. 

A.  CAMPBELL, 

Minister  of  Justice. 
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BRITISH  COLUMBIA,  47th  VICTORIA,  1884.       ' 

2nd  Session — 4th  Parliament. 

Report  of  the  Hon.  the  Minister  of  Justice  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  8th  April,  1884- 

Department  of  Justice,  Ottawa,  7th  April,  1884. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  had  under  consideration  an  Act  passed  during  the  last  session 
of  the  legislature  of  British  Columbia,  No.  15,  intituled  :  "  An  Act  to  prevent  the  im- 
migration of  Chinese." 

The  2nd  section  makes  it  unlawful  for  any  Chinese  to  come  into  the  province  of 
British  Columbia,  or  any  part  thereof,  and  imposes  a  penalty  upon  those  Chinamen  who 
do  so,  and  provides  that  they  may  be  arrested  without  warrant. 

By  the  3rd  section  it  is  provided  that  anyone  who  brings  or  assists  in  bringing  into 
British  Columbia,  any  Chinese,  or  who  in  any  way  assists  any  Chinese  in  coming  into 
British  Columbia,  is  liable  to  a  penalty  of  $200,  and  in  default  of  payment,  to  imprison- 
ment for  six  months  for  each  Chinaman  so  brought  in  or  assisted. 

By  the  4th  section  it  is  provided  that  offenders  against  the  3rd  section  may  be 
arrested,  without  warrant,  by  any  constable,  and  brought  before  any  justice  of  the  peace, 
to  be  dealt  with  according  to  law. 

The  preamble  to  the  Act  is  as  follows  : — 

"  Whereas  by  the  British  North  America  Act,  1867,  section  95,  it  is  enacted  as 
follows : — 

"  In  each  province  the  legislature  may  make  laws  in  relation  to  agriculture  in  the 
province  and  to  immigration  into  the  province,  and  it  is  hereby  declared  that  the  Par- 
liament of  Canada  may,  from  time  to  time,  make  laws  in  relation  to  agriculture  in  all 
or  any  of  the  provinces,  and  to  immigration  into  any  or  all  of  the  provinces ;  and  any 
law  of  the  legislature  of  a  province  relative  to  agriculture  or  to  immigration  shall  have 
efifect,  in  and  for  the  province,  as  long  and  as  far  only,  as  it  is  not  repugnant  to  any  Act 
of  the  Parliament  of  Canada. 

"  And  whereas  it  is  expedient  to  prevent  the  immigration  of  Chinese  into  British 
Columbia." 

Having  reference  to  the  condition  of  Canada  at  the  time  of  the  union  of  the  pro- 
vinces, the  undersigned  is  of  opinion  that  the  authority  given  by  the  95th  section  of  the 
British  North  America  Act  is  an  authority  to  regulate  and  promote  immigration  into 
the  province  and  not  an  authority  Ut  prohibit  immigration. 

A  law  which  prevents  the  people  of  any  country  from  coming  into  a  province,  can- 
not he  said  to  be  of  a  local  or  private  nature. 

On  the  contrary,  it  is  one  involving  Dominion  and  possibly  imperial  interests.  But 
without  coming  at  present  to  a  definite  conclusion  as  to  whether  the  Act  in  question  is 
one  within  the  legislative  authority  of  parliament  or  of  the  legislature,  the  undersigned 
is  clearly  of  opinion  that  it  is  an  Act  that  ought  not  to  be  put  into  operation,  without 
due  consideration,  and  without  corn'spondente  with  the  imperial  authorities. 

If  the  legislature  had  followed  the  same  course  with  respect  to  this  Act  that  it 
followed  with  respect  to  Act  number  fourteen,  intituled:  "An  Act  to  regulate  the 
Chinese  population  of  I*>ritish  Columl)ia,'"  and  jjrovided  that  it  should  not  come  into 
force  until  one  year  after  its  passage,  tinu!  wouhl  have  been  given  for  necessary  conside- 
ration and  corresj)ondence,  but  hy  the  Sih  section  of  the  Act  under  consideration,  it  came 
into  operation  on  the  31st  March  last. 
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As  the  Act  clearly  discriminates  against  the  Chinese,  and  as  it  imposes  great  penal- 
ties upon  Chinamen  coming  into  British  Columbia,  and  upon  those  who  assist  Chinamen 
to  come  into  British  Columbia,  and  as  at  least  great  doubts  must  be  entertained  as  to 
the  authority  of  the  legislature  to  pass  the  Act,  the  undersigned  respectfully  recommends 
that  it  be  disallowed. 

A.  CAMPBELL, 

Minister  of  Justice. 

Order  in  Council  disallowing  the  Act  above  mentioned  published  in  the  Canada. 
Gazette  oj  the  12th  day  of  April,  1884,  Vol.  XVII.,  No  41,  page  1586. 

The  Earl  of  Derby  to  His  Excellency  the  Governor  General. 

Downing  Street,  31st  May,  1884. 

My  Lord — With  reference  to  your  lordship's  despatch.  No.  69,  of  the  15th  ultimo, 
inclosing  a  copy  of  a  report  of  a  Committee  of  the  Privy  Council,  upon  an  Act  for  pre- 
venting the  immigration  of  Chinese,  recently  passed  by  the  legislature  of  British 
Columbia,  in  accordance  with  which  report  you  had  disallowed  the  Act,  I  have  the 
honour  to  inform  you  that  Her  Majesty  has  not  been  advised  to  disallow  Acts  passed 
in  the  Australian  colonies,  restricting  by  very  severe  provisions,  the  immigration  or 
introduction  of  Chinese. 

I  shall  be  happy  to  transmit  for  your  lordship's  information  copies  of  some  of  these 
Acts,  if  they  are  not  already  in  the  Parliamentary  Liln-ary  at  Ottawa. 

Her  Majesty's  government  have  not  held  that  the  relations  of  this  country  with 
China  require  them  to  interfere  with  tlie  Australian  legislation,  on  international 
grounds,  and  it  has  been  treated  as  a  matter  of  internal  administration,  with  which 
a  responsible  colonial  government  is  competent  to  deal.  When,  therefore,  the  Dominion 
Ministers  advise  your  lordship  with  regard  to  these  Acts,  you  may  understand  that  the 
question  is  not  held  to  involve  imperial  interests  and  that  you  should  deal  with  it  as  a 
Canadian  question  only. 

I  do  not  undertand  that  your  lordship  in\  ites  me  to  state  whether  Chinese  immi- 
gration into  British  Columbia  is  placed  by  the  British  North  America  Act  of  1867, 
under  the  control  of  the  Dominion,  or  of  the  provincial  legislature,  but  I  may  say  that 
is  a  point  on  which  I  am  not  prepared  to  give  an  opinion. 

I  have,  &c., 

DERBY. 


Report  of  tlie  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Cotmcil  on  the  29th  March,  1885. 

Department  of  Justice,  Ottawa,  2nd  March,  188.J. 

To  His  E.ivelleury  the  Governor  General  in  Council  : 

The  undersigned  begs  leave  to  report  upon  the  Acts  passed  by  the  legislative 
assembly  of  the  province  of  British  Columbia,  in  the  session  commencing  on  the  3rd  of 
December,  1883,  and  ending  on  the  18th  of  February,  1884. 

Having  carefully  considered  the  Acts,  chapters  1,  5  to  9,  11  to  3."),  the  undersigned, 
respecfully  recommends  that  they  be  left  to  their  operation. 

Chapter  3,  intituled  :  "  An  Act  to  prevent  the  Immigration  of  Chinese,"  was  dis- 
allowed by  order  in  council  on  the  8th  of  April  last.  The  Bight  HonouralAe  the  Principal 
Secretaiy  of  State  for  tlie  Colonies,  referiing  to  the  disallowance  of  this  Act,  in  a  des- 
patch to  his  Excellency,  under  date  of  the   31st  of   May  last,  states  that  Her  Majesty 

69  R 
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has  not  been  advised  to  disallow  Acts  passed  in  the  Australian  colonies,  restricting,  by 
very  severe  provisions,  the  immigration  or  introduction  of  Chinese  and  that  Her  Majesty's 
Government  have  not  held  that  the  relations  of  the  United  Kingdom  with  China  required 
them  to  interfere  with  the  Australian  legislation  on  international  grounds,  and  it  has 
been  treated  as  a  matter  of  internal  administration,  with  which  a  responsible  colonial 
government  is  competent  to  deal. 

Chapter  2,  intituled  :  "  An  Act  to  prevent  Chinese  from  acquiring  Crown  lands,  " 
makes  it  unlawful  for  the  commissioner  of  Crown  lands,  or  any  other  person,  to  issue  a 
pre-emption  record  of  any  Crown  land,  or  sell  any  portion  thereof  to  any  Chinese,  or  to 
grant  authority  under  the  "  Land  Act,  1884,"  (B.C.),  to  any  Chinese  to  record  or  divert 
any  water  from  the  natural  channel  of  any  stream,  lake  or  river  in  the  province. 

Chapter  4.  "  An  Act  to  regulate  the  Chinese  population  of  British  Columbia," 
imposes  an  annual  tax  of  ten  dollars  on  every  Chinese  over  the  age  of  14  years  and 
makes  other  stringent  and  special  provisions  for  the  regulation  of  the  Chinese  population 
of  the  province. 

No  question,  in  the  opinion  of  the  undersigned  arises  under  chapter  2,  with  respect 
to  the  relative  autliority  of  the  parliament  of  Canada  and  the  legislature  of  British 
Columbia.  A  question  may  arise  as  to  whether  or  not  the  Acts  applying  only  to  a 
portion  and  not  to  the  whole  of  the  population  of  the  province,  are  constitutional,  but 
this  is  a  question  which,  if  it  arises,  can  be  most  conveniently  dealt  with  by  the  courts. 
A  further  question  will  prol)al)ly  l)e  raised  as  to  whether  or  not  the  legislature,  in  the 
exercise  of  its  powers  to  impose  a  direct  tax,  can  so  impose  it  as  to  limit  or  restrict  that 
intercourse  among  people  of  different  nations,  which  constitutes  one  of  the  elements  of 
commerce,  but  that  question  is  also  one  which,  in  the  opinion  of  the  undersigned,  can 
best  be  considered  and  dealt  with  by  a  judicial  tribunal,  as  happened  in  the  case  of  an 
Act  of  the  legislature  of  liritish  Columbia,  passed  in  1878,  for  the  better  collection  of 
taxes  from  Chinese,  which  was  held  unconstitutional,  and  the  collection  of  taxes  there- 
under restrained  by  the  courts,  and  for  these  reasons  the  undersigned  recommends  that 
the  Acts  be  left  to  their  operation. 

Chapter  10.  "An  Act  to  consolidate  and  amend  the  laws  relating  to  Gold  and 
other  minerals,  excepting  coal." 

This  Act  does  not  contain  the  provisions  respecting  the  appointment  and  jurisdic- 
tion of  the  gold  commissioners,  which  were  contained  in  45  Vic,  chap.  8,  and  on  account 
of  which  that  Act  was  disallowed,  and  thei'e  is,  therefore,  in  the  opinion  of  the  under- 
signed, no  objection  to  leaving  the  Act  to  its  operation. 

If  this  report  is  approved  the  undersigned  respectfully  recommends  that  the 
Lieutenant  Governor  of  iJritish  Columlna  be  informed  that  it  is  the  intention  of  his 
Excellency  to  leave  to  their  operation  the  Acts  mentioned  in  the  schedule  thereto,  and 
also  the  Acts  chapteied  •_',  4  and  10  hereinbefore  referred  to. 

All  of  whicli  is  respectfully  submitted. 

A.   CAMPBELL, 

Minister  of  Justice. 


Mr.  Stiiiilidjte  to  Ojfinr  Ailiitinl'<trring  llie  Gorernmeitt  of  Canada. 

Do\vMN(,  Strkkt,   21st  August,  1886. 

Sii{, — With  reference  to  my  liespateh  No.  181  of  the  r)tli  instant,  relating  to  an  Act 
pa.ssed  l)y  the  I>,egislature  of  Hiiiisli  Colunib'a  in  1884,  intituled  :  "  An  Act  to  i-egulate 
the  Chinese  population  ot  I'.iitish  ('olunil)ia,'  I  have  the  honour  to  transmit  to  you  for 
your  information,  and  f<»r  that  of  your  government,  a  copy  of  a  letter  from  the  Privy 
Council  Otlice  with  its  inclosuic-;  on  the  subject. 

I   liave,  iVrc, 

EDWARD  STANHOPE. 
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Privy  Council  Office  to  Colonial  Office. 

Whitehall,  13th  August,  1886. 

Sir, — I  am  directed  by  the  Lord  President  of  the  Council  to  inform  you  in  reply  to 
your  letter  of  the  6th  inst.,  relating  to  the  treatment  of  Chinese  subjects  in  British 
Columbia,  and  requesting  to  know  the  present  position  of  the  appeal  of  Bull  versus 
Wing  Chong  from  the  Supreme  Court  of  that  colony,  that  Her  Majesty  in  Council  was 
pleased  to  admit  the  appellant,  Bull  (who  represented  the  Attorney  General  of  the 
colony),  to  enter  and  prosecute  his  appeal  from  a  decree  of  Mr.  Justice  Crease,  who  held 
that  the  Chinese  Regulation  Act  of  1884  was  ultra  vires  the  legislative  assembly  of 
the  province. 

No  steps  were  taken  for  the  prosecution  of  this  appeal,  and  on  the  22nd  July  this 
department  was  informed  that  the  Attorney  General,  for  British  Columbia  does  not 
intend  to  proceed  with  the  appeal. 

In  consequence  of  this  intimation  Her  Majesty  was  advised  by  the  Lords  of  the 
Judicial  Committee  to  cancel  and  discharge  the  order  of  the  3rd  of  April,  1886,  granting 
leave  to  appeal,  and  Her  Majesty  was  pleased  on  the  3rd  of  August  to  rescind  that  order 
accordingly.  There  is,  therefore,  no  appeal  from  the  decision  of  Mr.  Justice  Crease  now 
in  existence,  and  it  follows  that  the  Chinese  Regulation  Act  of  1884  is  held  to  he  extra 
vires  the  legislative  assembly  of  the  province  of  British  Columbia,  and  has  not  the 
force  of  law. 

I  am,  &c., 

HENRY  REEVE, 

Registrar  Privy  Council. 


Report  of  the  Hon.  the  Minister  of  Justice  apjn-oved  by  His  Excellency  the  Administrator 
of  the  Government  in  Council,  on  the  17th  September,  1886. 

Department  of  Justice,  Ottawa,  11th  September,  1886. 

To  His  Excellency  the  Administrator  of  the  Government  in  Council  : 

Upon  the  reference  of  the  despatch  of  the  21st  ultimo,  from  the  Right  Honourable 
the  Principal  Secretary  of  State  for  the  Colonies  to  your  Excellency,  transmitting  copy 
of  a  letter  from  the  Privy  Council,  with  its  inclosures,  on  the  subject  of  the  Act  passed 
by  the  legislature  of  British  Columbia  in  1884,  intituled  :  "An  Act  to  regulate  the 
Chinese  2:)opulation  of  British  Columbia,"  the  undersigned  has  the  honour  to  recommend 
that  a  copy  of  the  despatch  and  of  its  inclosures  be  transmitted  to  the  Lieutenant 
Governor  of  British  Columbia  for  his  information. 

JNO.  S.  D.  THOMPSON, 

Ilinister  of  Justice. 
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BRITISH  COLUMBIA— 48th  VICTORIA,  1885.  • 

3rd  Session — 4th  Parliament. 

Report  of  the  Hon.  the  Minister  oj  Justice  on  Chapter  9,  approved  hy  His  Excellency  the 
Governor  General  in  Council  on  the  16th  March,  1886. 

Department  op  Justice,  Ottawa,  11th  March,  1886. 
To  His  Excellency  the  Governor  General  in  Council : 

With  reference  to  the  Act  of  the  legislative  assembly  of  British  Columbia,  48th 
Victoria  (1885),  chapter  9,  intituled  :  "  An  Act  to  amend  the  Sumas  Dyking  Act,  1878," 
and  a  memorandum  upon  which,  prepared  by  the  Minister  of  the  Interior,  which  has 
been  referred  to  the  undersigned  by  your  Excellency  in  Council,  the  undersigned  has 
the  honour  to  report  as  follows  :   ^ 

The  first  section  of  the  Act  ia  question  provided  as  follows  :— 

"  1.  When,  and  as  soon  as  the  Lieutenant  Governor  in  Council  shall  have  cancelled 
the  agreement  for  the  dyking  and  reclaiming  of  the  lands  in  Chilliwack  and  Sumas,  as 
provided  in  the  Sumas  Dyking  Act,  1878  and  amending  Acts,  it  shall  be  lawful  for  the 
chief  commissioner  of  lands  and  works,  by  notice  in  the  British  Columbia  Gazette,  to  offer, 
from  time  to  time,  for  sale,  in  accordance  witii  the  provisions  of  the  '  Land  Act,  1884,' 
45,000  acres  of  the  lands  held  at  the  passage  of  this  Act  by  the  Crown,  in  townships 
16,  19,  20,  22,  23,  25,  26,  27,  29  and  30  of  New  Westminster  district;  Provided  always, 
that  the  moneys  derived  from  the  sale  of  the  said  lands  shall  be  paid  into  the  treasury, 
to  the  credit  of  an  account  to  be  called  the  "  Chilliwack  and  Sumas  Dyking  Fund.'" 

The  Minister  of  the  Interior  in  his  memorandum  points  out  that  all  the  townships 
mentioned  in  this  section  are  in  the  railway  belt  on  the  mainland  of  the  province,  and 
claims  that  the  public  lands  in  them  are  now  vested  in  the  Dominion  government,  and 
that  the  Act  under  consideration  is  thefore  ultra  vires  of  the  provincial  legislature. 

The  undersigned  ol)serves  that  the  terms  of  the  grant  of  the  railway  belt  from  the 
provincial  to  the  Dominion  government  as  finally  settled,  are  contained  in  the  British 
Columbia  Act,  47  Victoria,  chapter  14,  section  2,  upon  reference  to  which  it  will  be 
seen  that  the  grant  is  of  the  public  lands  along  the  line  of  the  railway,  wherever  it  may 
be  finally  located,  to  a  width  of  twenty  miles  on  each  side  of  the  said  line,  as  provided 
in  the  Order  in  Council  (section  11)  admitting  the  province  of  British  Columbia  into 
confederation. 

The  undertaking  of  the  province  contained  in  the  11th  section  of  the  Order  in 
Council  is  as  general  in  its  terms,  and  is  qualified,  so  far  as  the  class  of  the  lands  to  be 
comprised  in  the  grant  is  concerned,  only  by  the  proviso  that  the  quantity  of  land  which 
may  be  held  under  pre-emi)tion  riglit  or  by  Crown  grant,  within  the  limits  of  the  tract 
of  land  in  British  Columl)ia  to  !)(•  so  conveyed  to  the  Dominion  goveriunent,  shall  be 
made  good  to  the  Dominion  fnjin  contiguous  public  lands. 

It  would  appeal-,  therefore,  that  the  grant  to  the  Dominion  was  of  all  public  lands 
in  the  railway  belt,  and  that  "public  lands  "  here  means,  in  effect,  all  lands  which  had 
not,  at  the  date  of  the  grant,  bcfn  alienated  by  Crown  grant,  or  were  not  then  under 
pre-emption  right. 

If  this  definition  of  "  pul)lic  lands  '  1k3  accepted,  it  is  clear  that  there  is  nothing  in 
the  "Sumas  Dyking  Act''  or  in  its  amendments,  or  in  the  reservation,  by  the  pro- 
vincial government  of  the  vacant  lands  in  the  townships  in  i|uestion,  to  take  such  vacant 
lands  out  of  that  category,  and  they  })assed  to  the  Dominion  government  with  the  other 
})ublic  lands  in  the  railway  belt,  l)y  virtue  of  the  Act,  47th  \'ictoria,  chapter  14. 
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The  undersigned  is  therefore  disposed  to  agree  with  the  conclusion  arrived  at  by 
the  Minister  of  the  Interior  that  the  Act  of  last  session,  chapter  9,  is  in  conflict  with 
the  grant  made  to  the  Dominion  government  by  the  Act  47th  Victoria  :  and  he  recom- 
mends that  the  said  Act,  namely,  "An  Act  to  amend  the  Sumas  Dyking  Act,  1878,"  be 
disallowed. 

All  of  which  is  respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Jtistice. 

Department  of  the  Interior,  Ottawa,  18th  December,  1885. 
Memorandum. 

The  undersigned  begs  to  report  that  his  attention  has  been  called  to  the  passage 
by  the  legislature  of  the  province  of  British  Columbia  at  its  last  session,  of  an  Act 
{chapter  9,  1885)  intituled  :  "  An  Act  to  amend  the  Sumas  Dykinij  Act,  1878  "  which 
purports  to  deal  with  lands  lying  within  the  railway  belt,  and  which  the  undersigned 
is  of  the  opinion  were  conveyed  to  the  Dominion  by  the  said  province,  by  the  settle- 
ment Act. 

This  Act  of  the  British  Columbia  legislature  above  alluded  to,  authorizes  the  chief 
commissioner  of  lands  and  works  to  offer  for  sale  from  time  to  time,  in  accordance 
with  the  Provincial  Land  Act,  1884,  forty-five  thousand  acres  of  land  in  townships  16, 
19,  20,  21,  22,  23,  25,  26,  27,  29  and  30,  New  Westminster  district,  and  directs  the 
purchase  money  therefor  to  be  paid  into  the  Provincial  Treasury,  to  the  credit  of  an 
account,  to  be  called  the  "  Chilliwack  and  Sumas  Dyking  Fund." 

Section  13  of  the  Sumas  Dyking  Act,  1878,  provides  that  the  dyking  contractor, 
Mr.  E.  L.  Derby,  should,  subject  to  the  conditions  of  the  Act,  be  entitled  to  receive,  in 
respect  to  the  dyking  to  be  effected  by  liim,  45,000  acres  of  land  in  the  befoi-e  mem- 
tlqned  townships,  including  in,this  acreage  the  lake  known  as  Sumas  Lake  ;  and  section 
34  provides  that  in  the  event  of  the  failure  of  Derby  to  carry  out  the  conditions,  agree- 
ments and  stipulations  in  the  said  Act  contained,  it  should  be  lawful  for  the  Lieutenant 
Governor  in  Council  to  cancel  the  said  several  agreements,  and  to  give  as  far  as  possible, 
the  like  rights  and  privileges  to  some  other  person,  so  that  the  lands  mentioned  or 
any  part  thereof,  might  be  dyked  and  reclaimed  in  manner  provided  by  the  Act. 

The  lands  in  the  township  above  mentioned  were  reserved  for  dyking  purposes 
by  the  provincial  government  by  notice  in  the  Government  Gazette  of  the  13th  day  of 
April,  1878,  which  reservation  has  never  been  revoked. 

The  whole  of  these  lands  lie  within  the  railway  belt,  which  was  by  chapter  1 1  of 
18S0  of  British  Columbia,  section  one,  conveyed  to  the  Dominion  for  railway  purposes, 
subject  only  to  the  conditions  of  the  eleventh  section  of  the  terms  of  union  as  to  pre- 
emption Rights. 

By  clause  3  of  the  Act  of  British  Columbia  of  1880,  alluded  to  in  the  last  preceding 
paragrapli,  it  is  provided  that  the  rights  of  the  public  with  respect  to  the  common  and 
public  highways,  are  not  to  be  affected  by  that  Act.  These  are  the  only  rights  reserved 
in  the  conveyance  of  the  railway  lands  liy  this  statute,  there  is  no  exception  or  reserva- 
tion of  lands  reserved  by  the  provincial  government  for  special  nr  general  purposes, 
and,  therefore,  the  lands  reserved  for  dyking  puposes  by  the  above  mentioned  notice, 
not  being  lands  held  by  Crown  grant  or  under  pre-emption  right  within  the  mean- 
ing of  the  eleventh  section  of  the  terms  of  the  union,  and  not  having  been  excepted  in 
the  statutory  conveyance  to  the  Dominicm,  made  by  chapter  11,  1880,  nor  by  the  sub- 
sequent conveyance,  chapter  14,  1883,  known  as  the  "Settlement  Act,"  and  Mr.  E.  L. 
Derby  having  failed  to  carry  out  the  dyking  contract  (he  having  in  fact,  as  tlie  under- 
signed is  informed  and  believes,  relinquished  the  enterprise,  and  left  the  province  of 
British  Columbia,  long  since)  and  the  provincial  government  not  having  before  the 
passage  of  the  statutory  conveyance  of  1880  and  1883,  exercised  the  powers  reserved 
under  section  34  of  the  "  Dyking  Act,  1878,"  of  granting  to  any  other  person  the  like 
rights  and  privileges,  a,s  were  conceded  to  Derby,  it  is  submitted   that   it  may  be  justly 
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contended  that  that  these  last  mentioned  Acts  of  1880  and  1883,  or  one  of  them,  in 
effect  cancelled  the  Derby  agreement,  and  revoked  the  powers  reserved  by  said  section 
34,  and  that  thereby  these  lands  have  passed  to  the  Dominion  for  railway  purposes,  free 
from  the  dyking  trusts.  i 

And  if  such  is  not  the  effect  of  the  statutoiy  conveyances  above  quoted  it  may  still 
be  contended  that  under  these  statutory  conveyances  these  lands  have  passed  in  fee  to 
the  Dominion,  as  trustees  for  the  purposes  of  the  Dyking  Act,  and  consequently  that  as 
trustees  of  the  fee  any  grant  to  any  contractor  of  any  portion  of  the  45,000  acres  to  be 
selected  out  of  the  said  reserved  lands,  under  the  Dyking  Act,  must  be  made  by  the 
Dominion  government,  or  in  case  of  any  conversion  of  the  trust  estate,  the  Dominion 
government,  as  the  legal  trustees  of  the  corpus,  and  not  the  provincial  government, 
would  be  entitled  to  hold  for  the  contractor,  the  fund  at  ising  from  such  conversion, 
until  such  time  as  the  contractor  should  have  dyked  the  lands,  in  accordance  with 
the  Act. 

And  if  the  Act  in  question  is  not  legally  objectionable  on  any  of  the  above  grounds, 
it  is  submitted  that  it  is  still  subject  to  disallowance  on  the  ground  that,  by  its  passage, 
the  provincial  government  have  virtually  admitted  that  all  the  Crown  lands  within 
the  dyking  reserve,  have  passed  to  the  Dominion,  except  45,000  acres.  Thes)  45,000 
acres  must,  therefore,  be  the  whole  undivided  interest  in  this  reserve  that  E.  L.  Derby 
would  have  been  entitled  to  receive  on  completion  of  his  contract,  and  as  this  undivided 
interest,  is  stated  in  section  13  of  the  Dyking  Act,  as  including  the  unascertained  area 
of  Sumas  Lake,  the  Act  now  under  consideration  should,  to  be  in  accord  with  the 
Dyking  Act,  have  provided  that  the  unascertained  area  of  Sumas  Lake  should  be 
included  in,  and  form  part  of,  the  45,000  acres  purported  to  be  authorized  by  this  Act  to 
be  sold  from  time  to  time  by  the  commissioner  of  lands  and  works. 

And  finally  the  Act  in  question  is  prima  facie  inconsistent  and  invalid,  as  it  sets 
forth  that  on  the  9th  day  of  March,  1885,  the  date  of  its  passing,  these  45,000  acres 
were  Crown  lands  on  thnt  date,  and  if  those  lands  were  Crown  lands  on  that  date, 
they  were  Crown  lands  on  the  date  of  the  passage  of  the  Settlement  Bill,  and  passed 
thereunder  to  the  Doniinion,  no  legislation  or  action  of  the  provincial  government 
affecting  these  lands  liaving  beeji  effected  intermediately  between  those  dates. 

The  undersigned  begs  to  recommend  that  the  pap(>rs  in  this  case  mentioned  in  the 
schedule  hereto,  be  referred  to  the  Honourable  the  ^Minister  of  Justice  for  report  as  to 
whether  the  Act  of  the  legislature  of  British  Columbia,  chapter  9,  1885  intituled  "  An 
Act  to  amend  the  Sumas  Dyking  Act,  1878,"  should  not  be  disallowed. 

Respectfully  submitted. 

THOS.  WHITE. 

Minister  of  the  Interior. 

Ordir  in  CinuiciJ  dixallou-inij  ChaptiV  9,  piihlished  in  the  Canada  Gazette  on  the 
20th  d,nj  of  May.  J,S,S'>,  vol.  AVA'.,  X<>.  J^S,  pa(j<'  10S7. 


Letjislafivi'  Assrailjii/  <>/  lir'ilish  C'-limdiia  to  //i.<  E.i'cellency  tlie  Governor  General. 

A'icTOKiA,  B.C.,  3rd  March,  1885. 
To  J/ is  E,rce//r/iri/  ijw  (,'onriii>r  t!i  u-  nil  in  ('ovnt'd  : 

We,  the  legislative  asseiiil)ly  of  tlie  ))iovinc'e  of  British  Columbia,  extremely  regret 
the  disallowance  of  the  Act  f.ii-  |ii('\eiii  ion  of  the  immigration  of  Chinese  passed  at  this 
last  session.  The  (iisallowaricc  of  the  Act  according  to  the  correspondence,  did  not 
proceed  from  a  view  of  its  being  uncou'^t  itutional,  but  because  the  Act  was  regarded  as 
inexpedient.  We  .see  nothing  to  chanLTc  the  carefully  considered  representations  and 
opinions  which  have  heretofoic  been  expressed  on  the  Chinese  ([uestion,  and  which  from 


48  VICTORIA,  1885.  1099 


time  to  time  have  been  communicated  to,  and  urged  upon  the  Dominion  government. 
Briefly  they  may  be  summed  up  as  follows  : — 1.  The  Chinese  are  alien  in  settlement 
(sic)  and  habits.  2.  They  do  not  become  settlers  in  any  sense  of  that  word.  They  have 
no  intention  of  permanently  settling  in  this  country,  but  come  for  the  purpose  of  trading 
and  labouring,  in  order  to  return  to  their  native  country  with  the  means  to  pass  th& 
remainder  of  their  days  in  ease.  The  Chinese  population  chiefly  consists  of  male  adults,, 
and  thus  without  the  responsibility  of  providing  for  a  family,  they  come  in  unfair  com- 
petition with  white  labour.  They  are  the  slaves  or  coolies  of  the  Chinese  race,  accus- 
tomed to  live  on  the  poorest  fare  and  in  the  meanest  manner,  and  hence  their  presence 
tends  to  the  degradation  of  the  white  labouring  classes.  Their  presence  exerts  a  baneful 
influence  in  restricting  the  immigration  of  white  labour,  and  especially  in  the  class  of 
house  servants,  who  will  not  be  brought  into  contact  with  this  race.  They  have  a 
system  of  secret  societies,  which  encourages  crime  among  themselves,  and  which  prevents 
the  administration  of  justice.  The  use  of  opium  has  extended  throughout  the  province 
to  the  demoralization  of  the  native  races,  and  the  Chinese  encourage  the  use  of  this  drug 
amongst  others  of  our  own  rising  population,  and  we  urgently  request  that  some  res- 
trictive legislation  be  passed,  to  prevent  our  province  from  being  completely  over-run  by 
Chinese. 

J.  A.  MARA, 

jSpeakei'. 


Report  of  the  Hon.  the  Jfinister  of  Justice.,  approved  hy  His  Excellency  the   Governor 

General  on  the  27th  Marcli,  1885. 

Department  of  Justice,  Ottawa,  26th  March,  1885. 
To  His  Excellency  the  Governor  General  in  Conncil : 

The  undersigned  has  the  honour  to  report  upon  an  Act,  bill  No.  21,  chapter  13, 
passed  by  the  legislature  of  British  Columbia,  intituled:  "An  Act  to  prevent  the 
immigration  of  Chinese,"  which  came  into  force  on  the  9th  instant,  and  of  which  an 
authenticated  copy  was  received  by  the  Secretary  of  State  on  the  23rd  instant. 

This  Act  contains  the  same  provisions  as  tho<e  contained  in  an  Act  of  the  same 
legislature  passed  in  the  session  of  1884,  chaptered  3,  and  intituled:  "An  Act  to 
prevent  tlie  immigration  of  Chinese,''  which  was  disallowed  by  Order  in  Council  of  his 
Excellency  on  the  8th  day  of  Ajril  last. 

On  the  3rd  instant  the  Speaker  of  the  British  Columbia  Assembly  telegraphed  his 
Excellency  expressing  the  regret  of  the  legislature  at  the  disallowance  of  the  Chinese 
immigration  Act  of  last  session,  enlarging  upon  the  evils  attending  the  immigration 
of  Ciiinese  into  the  province,  and  requesting  that  some  restrictive  legislation  be  passed, 
to  prevent  the  province  from  being  completely  overrun  by  Chinese. 

It  is  true  that  the  Act  of  the  session  of  1884  was  not  disallowed  distinctly  on  the 
ground  of  its  unconstitutionality,  there  being  other  grounds  which  were  thought  suffi- 
cient, and  which  rendered  it  unnecessary  to  express  a  definite  opinion  respecting  the 
powers  of  the  legislature  to  pass  the  Act. 

With  respect  to  the  request  for  restrictive  legislation,  that  is  a  question  which  can 
be  more  conveniently  answered  when  his  Excellency  in  Council  comes  to  consider  what 
action  is  to  be  taken  with  respect  to  the  report  of  the  Conunission  on  Chinese  Immi- 
gration. 

The  Act  under  consideration  purports  to  be  passed  in  the  exenise  of  the  power 
conferred  upon  the  legislature  by  the  95th  section  of  "The  British  North  America 
Act,  1867,"  to  make  laws  in  relation  to  agriculture  in  the  province,  so  far  as  such  laws 
are  not  repugnant  to  any  Act  of  the  parliament  of  Canada  upon  the  same  subject. 

The  Act  of  1884  was  disallowed  for  the  following  reasons  :  — 

1.  That  the  power  given  by  the  95th  section  of  the  "  British  Noith  America  Act" 
was  a  power  to  promote  rather  than  prevent  immigration. 
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2.  That  the  Act  was  not  one  of  a  local  or  private  nature,  but  one  involving 
Dominion  and  possibly  imperial  interests. 

3.  That  at  least  time  should  be  given  for  the  consideration  of  the  Act,  and  for  cor- 
respondence with  the  imperial  authorities,  which  was  not  possible,  as  the  Act  was 
brought  into  operation  at  once.  • 

4.  That  the  authority  of  the  legislature  to  pass  the  Act  was  at  least  doubtful. 

By  reference  to  a  despatch  from  the  Right  Honourable  the  Principal  Secretary  of 
State  for  the  Colonies  to  his  Excellency  under  date  31st  May  last,  it  will  be  seen  that 
there  is  no  objection  to  the  Act  on  account  of  any  imperial  interests  involved. 

By  the  1st  section  of  the  Act  it  is  provided  that  it  shall  be  unlawful  for  any 
Chinese  to  come  into  the  province  of  British  Columbia,  or  any  part  thereof,  and  that  any 
Chinese  who  comes  into  British  Columbia  shall  forfeit  apd  pay  the  sum  of  fifty  dollars, 
to  be  recovered  in  a  summary  Avay  before  a  justice  of  the  peace,  and  in  default  of  pay- 
m^t,  the  defendant  shall  suffer  imprisonment  with  hard  labour,  for  any  period  not 
exceeding  six  months. 

By  the  3rd  section  a  penalty  of  two  hundred  dollars  and  in  default  of  payment, 
imprisonment  for  any  period  not  exceeding  six  months,  is  imposed  upon  any  master  of 
a  ship,  officer  or  other  person,  who  brings  or  assists  in  bringing  any  Chinese  into  British 
Columbia,  or  who  in  any  way  assists  any  Chinese  in  coming  into  British  Columbia. 

The  Act  contains  two  sections  which  were  not  in  the  Act  of  1884  and  which  are  as 
follows : — 

"  7.  Notwithstanding  anything  in  this  Act  contained,  it  shall  be  lawful  for  the 
principal  secretary  upon  proof  to  his  satisfaction  that  any  Chinese,  who  at  any  time 
within  one  year  prior  to  the  passing  of  this  Act,  had  been  a  stated  resident  of  the  pro- 
vince, but  -who  at  the  time  of  such  passage  was  temporarily  absent,  to  issue  a  certificate 
to  such  Chinese  exempting  him  from  the  provisions  of  this  Act." 

"  8.  It  shall  be  lawful  to  impose  a  fee  not  exceeding  five  dollars  for  every  certificate 
to  be  granted  under  the  provisions  of  this  Act,  which  fee  shall  form  part  of  the  pro- 
vincial revenue." 

In  his  repoit  to  the  Lieutenant  Governor,  the  Attorney  General  of  British  Columbia 
states  that  these  sections  were  added  to  make  the  bill  unobjectionable. 

AVhile  these  provisions  make  the  Act  more  favourable  to  Chinese  who  now  have  a 
residence  in  British  Columbia,  they  do  not  in  any  way  remove  the  principal  objection 
to  the  Act. 

By  "The  Britisli  North  America  Act,"  1867,"  (sec.  91,  subsec.  2,)  it  is  provided 
that  the  exclusive  legislative  authority  of  the  parliament  of  Canada  extends  to  the 
regulation  of  trade  and  commerce. 

The  corresponding  section  of  the  constitution  of  the  United  States  (sec.  8,  sub- 
section 3)  provides  that  Congi-ess  shall  have  posver  to  regu'ate  commerce  with  foreign 
nations  and  among  the  se\eial  states  and  with  the  Indian  tribes. 

In  Story's  Commentaries  on  the  Constitution  of  the  United  States,  vol.  2,  sec.  1061, 
it  is  stated  that  "  commerce  undoubtedly  is  tratfic,  but  it  is  something  more.  It  is 
intercourse.  It  describes  the  eonimercial  intercourse  between  nations  and  parts  of 
nations  in  all  its  brandies  ;  and  is  regulated  by  prescribing  rules  for  carrying  on  that 
intercourse." 

In  section  1064  it  is  laid  down  that  "  it  may  therefore  be  safely  afiirmed  that  the 
terms  of  the  constitution  have  at  all  times  been  undei'stood  to  include  a  power  over 
navigation,  as  well  as  trade,  over  iiitcicoursc,  as  well  as  tratfic,  and  that  in  the  practice 
of  other  countries  and  es])ecia]ly  in  our  own,  there  has  been  no  diversity  of  judgment  or 
opinion.  During  our  wliol(»  colonial  historv  this  was  acteij  upon  by  the  British  parlia- 
ment as  an  incontested  (ioctrin(\  Tliat  government  regulated,  not  merely  our  tratfic 
with  foreign  nations,  but  our  na\  i^ation  and  intercourse,  as  un<iuestioned  functions  of  the 
power  to  regulate  commerce. 

In  section  106")  it  is  stated  '•  This  jiowei-  the  constitution  ext<^nds  to  commerce 
with  foreign  nations  and  among  the  s-Ncral  states,  and  witli  the  Indian  tribes.  In 
regard  to  foreign  nations  it  is  universally  admitted  that  tlie  words  comprehend  ever}'' 
sj)ecies  of  commercial  intercourse.     No  soit  ot  trade  or  intei'coui'se  can  l)e  carried  on  be- 
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tween  this  country,  and  another  to  which  they  do  not  extend.  Commerce  as  used  in  the 
constitution  is  a  unit,  every  part  of  which  is  indicated  by  the  term." 

This  view  is  sustained  by  the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  passenger  cases — 7  Howard's  Supreme  Court  reports,  and  by  other  decisions  of 
that  court. 

The  undersigned  being  of  opinion  that  the  Act  is  an  interference  with  the  power 
of  parliament  to  regulate  tr^de  and  commerce,  and  that  it  is  a  case  in  which  the  ordi- 
nary tribunals  can  afford  no  adequate  remedy  for,  or  protection  against,  the  injuries,  which 
will  result  from  allowing  the  Act  to  go  into  operation,  feels  himself  obliged  to  recom- 
mend its  disallowance. 

The  undersigned  therefore  recommends  that  the  said  Act,  intituled  :  "  An  Act  to 
prevent  the  immigration  of  Chinese,"  be  disallowed. 

All  of  which  is  respectfully  submitted. 

A.  CAMPBELL, 

Minister  of  Justice. 

Repor  of  the  Hon.  the  Minister  of  Justice  upon  chapter  13,  approved  by  His  Excellency 
the  Governor  General  in  Council  on  the  10th  March,  1880. 

Departmknt  of  Justice,  Ottawa,  11th  March,  1885. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  chapter  13,  intituled  :  "  An  Act  to 
prevent  the  Immigration  of  Chinese." 

This  Act  is  substantially  the  same  as  chapter  3  of  the  Acts  of  the  legislature  of  the 
province  of  British  Columbia,  passed  on  the  18th  February,  1884,  and  intituled  :  "  An 
Act  to  prevent  the  Immigration  of  Chinese,"  which  Act  was  disallowed  by  order  in 
council,  passed  on  the  8th  April,  1884,  upon  the  report  of  the  Minister  of  Justice,  to 
which  the  undersigned  begs  leave  to  refer. 

During  the  session  of  1885  the  pai-Jianient  of  Canada  dwelt  with  this  subject,  and 
passed  an  Act  restricting  and  regulating  Chinese  Immigration  into  Canada  (48-49  Vic- 
toria, chapter  7). 

The  undersigned  is  therefore  of  opinion  that  there  are  stronger  reasons  now  for  the 
disallowance  of  the  Act  of  the  legislature  of  Ihitish  Columbia  passed  in  the  year  1885, 
to  prevent  the  immigration  of  Chinese  than  there  was  for  the  disallowance  of  the  Act 
passed  for  a  similar  purpose  in  the  session  of  the  year  1884. 

The  undersigned  respectfully  recommends  that  the  Act  of  the  legislature  of  the 
province  of  British  Columbia  under  consideration,  chapter  13,  intituled  :  "  An  Act  to 
prevent  the  immigration  of  Chinese,  be  disallowed." 

JNO.  S.  D.  THOMPSON, 

Minister  oj  Justice. 

Order  in  Council  disalloiring  chapter  IS,  published  in  the  Canada  Oazetfe  on  the 
29th  day  oJ  May,  1886,  vol.  XIX.,  No.  48,  page  1086. 

S'-eretary's  Bfpnrfiuenf  of  the  Interior  to  Deputy  Minist'r  of  Justice. 

Department  of  the  Ivterior,  Ottaava,   17th  November,  1SS5. 

Sir,— I  am  directed  by  the  Minister  of  the  Interior  to  send  you,  f(M- your  infor- 
mation, the  inclosed  copy  of  a  letter  from  the  Hon.  Joseph  Trutcli,  agent  of  the  govern- 
ment for  British  Columbia,  and  a  copy  of  the  Act  of  the  legislature  of  tliat  province  to 
which  he  refers,  48th  Victoria,  chapter  16. 

I  have,  A'C, 

JOHN  11.  HALL 

i'Siscrefary. 
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Mr,  Trutch  to  the  Hon.  tlie  Minister  of  the  Interior. 

Victoria,  B.C.,  5th  September,  1885. 

Sir, — I  have  the  honour  to  inclose  herewith  a  copy  of  an  Act  passed  at  the  last 
session  of  the  legislature  of  this  province,  chapter  16,  intituled  :  "An  Act  to  amend 
the  Land  Act,  1884,"  and  to  submit  for  your  consideration  that  the  third  and  final 
section  of  this  Act,  which  enacts  that  "  all  sales  heretofore  made  of  reserved  lands,  &c., 
&c.,  are  declared  to  be  valid,"  is  open  to  very  serious  objection,  and  should  not  be  allowed 
to  continue  in  force,  because,  whether  this  provision  of  the  Act  had  this  intention  or 
not,  it  may  certainly  be  held  under  it  that  the  Act  confirms  and  makes  valid  all  sales 
made  by  the  government  of  British  Columbia  previously  to  the  passage  of  this  Act  .of 
any  lands  in  British  Columbia,  which  had  been  reserved  for  any  purpose  whatever, 
including  military  and  naval  and  Indian  reservations,  as  well  as  all  the  sales,  made  just 
before  the  date  of  the  passage  of  the  Act,  of  lands  within  the  limits  of  the  railway 
belt,  which  had  been  conveyed,  or  reserved  subject  to  be  conveyed,  to  the  Dominion  by 
the  British  Columbia  Act  46  Victoria,  chapter  14,  passed  12th  May,  1883,  intituled  : 
"  An  Act  relating  to  the  Island  Railway,  the  Graving  Dock  and  Railway  Lands  of  the  pro- 
vince," and  by  the  subsequent  Act  of  British  Columbia  of  the  same  title,  47  Victoria, 
chapter  14,  pa,  sed  19th  December  of  the  same  year  (1883),  the  sales  of  which  last  men- 
tioned lands  and  the  issue  of  crown  grants  of  the  lands  so  sold,  by  the  government  of 
British  Columbia,  I  called  attention  to  by  letter  of  18th  February  last,  as  having  been 
made  in  contravention  of  the  two  statutes  just  last  above  named,  and  to  the  prejudice 
of  Dominion  right  under  those  statutes. 

On  these  grounds  I  venture  to  submit  that  the  Act  under  reference  should  be  disal- 
lowed. 

In  connection  with  the  wrongful  and,  as  I  consider,  invalid  sale  of  the  lands  within 
the  railway  belt,  to  which  my  letter  above  named  had  reference,  I  beg  further  to  call 
attention  to  the  Act  of  British  Columbia,  46  Victoria,  chapter  25,  copy  of  which  is  also 
inclosed,  intituled  :  "  An  Act  to  incorporate  the  Columbia  and  Kootenay  Railway  and 
Transportation  Company,"  which  Act  remains  in  force,  and  to  point  out  that  under 
section  17  of  this  statute,  it  was  enacted  that  certain  tracts  of  land  therein  defined 
should  be  set  apart  and  reserved,  and  that  such  tracts  of  land  were  accordingly  placed 
under  reservation  by  the  usual  formal  notification,  signed  by  the  chief  commissioner  of 
lands  and  woiks,  published  in  the  British  Columbia  Gazette,  of  22nd  March,  1883, 
which  notice  of  reservation  has  never  been  cancelled  or  revoked,  and  that  the  tracts  of 
land  so  reserved  include  a  tiact  of  land  six  miles  wide  on  each  side  of  the  Columbia 
Kiver,  from  the  49th  parallel  to  the  head  of  navigation,  and  that  this  reservation  conse- 
quently embraces  the  twenty  mile  belt  on  each  side  of  the  line  of  the  Canadian  Pacific 
Railway,  now  under  construction,  for  a  distance  of  six  miles  east  and  six  miles  west  of 
the  westernmost  railway  crossing  of  the  Columbia  River,  at  the  point  where  the  town 
of  Farwell  now  exists,  and  thcrtit'ore  includes  the  two  lots  Nos.  6  and  7,  1,175  and  214 
acres  in  extent,  respectively,  situated  the  first  on  the  east,  and  the  last  on  the  west  side 
of  the  river, at  the  railway  crossing, and  t'orming  the  town  site  of  Farwell.  Crown  grants 
of  which  were  made  by  tin?  go\ernuient  of  British  Columbia  to  Mr.  Farwell  and  Mr. 
G.  ]•>.  Wright  respectively,  la>t  .March,  as  stated  in  my  letter  of  last  February  above 
mentioned,  despiti;  th"  fact  that  this  land  was  then  and  still  is,  under  reservation  by 
public  notice  just  stated,  as  well  as  under  conveyance,  or  under  reservation  subject  to 
conveyance,  to  the  Dominion  under  the  two  statutes  above  mentioned,  viz.,  46  Victoria, 
chapter  14  and  47  N'ietoria,  ehajjler  i  I. 

1  have,   i^-c, 

•loSFPH  W.  T HUTCH, 

1)111111 1,  Kill  (iiii-i  niiiniit  A;/'', it  for  /yrifish  Columbia. 
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Report  of  the  Honourahle  the  Minister  of  Justice  upon  chapter  16,  approved  hy  His  Ex- 
cellency the  Governor  General  in  Council  on  the  16th  March,  1886. 

Department  of  Justice,  Ottawa,  11th  March,  1886. 
I'o  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  with  reference  to  the  Act  passed  by  the 
legislature  of  the  province  of  British  Columbia  in  the  session  held  in  the  year  1885, 
chapter  16,  intituled  :  "  An  Act  to  amend  the  Land  Act,   1884." 

sections  1  and  2  of  this  Act  make  amendments  in  the  Land  Act  of  1884,  and  then  it  is 
provided  by  the  3rd  section  that  "  all  sales  heretofore  made  of  reserved  lands,  and  of 
town,  city  or  suburban  lots  in  the  cities  of  Victoria  or  New  Westminster  and  the  town 
of  Hastings,  are  declared  to  be  valid." 

In  a  communication,  under  date  5th  September  last  from  Mr.  Trutch,  the  Dominion 
government  agent  for  British  Columbia,  to  the  Minister  of  the  Interior,  by  whom  it 
was  transferred  to  the  Minister  of  Justice,  attention  is  called  to  the  3rd  section  of 
this  Act. 

Mr.  Trutch  observes  that  the  provision  is  open  to  serious  objection,  and  should 
not,  in  his  opinion,  he  allowed  to  continue  in  force,  for  the  reason  that  the  provision 
whether  so  intended  or  not  may  be  held  to  confirm  and  make  valid,  all  sales  made  by 
the  government  of  British  Columbia,  pieviously  to  the  passage  of  this  Act,  of  any  lands 
in  British  Columbia  which  had  been  reserved  for  any  purpose  whatever,  including  mili- 
tary, naval  and  Indian  reservations,  as  well  as  the  sales  made  just  before  the  date  of  the 
passage  of  the  Act,  of  lands  within  the  limits  of  the  railway  belt  which  had  been  con- 
veyed to  the  Dominion  by  the  British  Columbia  Act,  47th  Victoria,  chapter  14,  passed 
on  the  19th  December.  1883,  and  intituled  :  "An  Act  relating  to  the  Island  Railway 
and  (iraving  Dock  and  the  Railway  Lands  of  the  Province,"  to  the  sales  of  whicli  last 
mentioned  lands,  and  the  issue  of  Crown  grants  <  f  the  lands  so  sold,  by  the  government 
of  British  Columbia,  he  had  called  attention  in  his  letter  of  the  18th  February,  1884,  as 
having  been  made  in  contravention  of  the  statute  last  mentioned,  and  to  the  prejudice 
of  Dominion  rights  under  that  statute. 

The  (juestion  of  the  validity  of  the  grants  so  made  by  the  government  of  British 
Columbia,  and  to  which  Mr.  Trutch  calls  attention,  is  now  before  the  courts,  and  in  the 
opinion  of  the  undersigned,  pending  tlie  decision  of  that  question,  no  Act  of  the  legis- 
ture  of  the  province  of  British  Columbia,  should  left  to  its  operation  which  will  have  the 
effect  of  confirming  the  grants  so  called  into  question. 

It  might  possibly  be  urged  that  the  3rd  section  of  the  Act  under  consideration  is 
intended  to  confirm  sales  therctofoie  made  of  reserved  lands  in  the  cities  of  Victoria  and 
New  Westminster  and  the  town  of  Hastings,  but  the  undersigned  thinks  it  is  open  to 
the  larger  construction  which  Mr.  Trutch  has  placed  upon  it,  and  that  the  effect  of  such 
a  construction  might  be  to  confirm  the  grants  which  the  government  of  British  Colum- 
bia has  made  of  lands  within  the  railway  belt  in  that  province. 

The  undersigned  therefore  recommends  that  chapter  16,  intituled:  "An  Act  to 
amend  the  Land  Act,  1884,"  be  disallowed. 

All  of  which  is  respectfully  submitted. 

JNO.  8.  D.  THOMPSON, 

Minister  of  Jastic'. 

Oi'<h'r  ill  Ccnrncil  disaJlou-inii  diapfer  16,  piiljliKlied  in  the  Cmmda  Cnzefte  on  the 
Mthday  of  May,  1SS6,   Vol.  XIX.,  Xo.  48,  page  1687. 
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Report  of  the  Hon.  the  Minister  oj  Justice,  approved  by  His  Excellency  the   Governor 
General  in  Council,  on  the  16th  March,  1886. 

Department  of  Justice,  Ottawa,  11th  March,  1886. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  had  under  consideration  the  Acts  of  the  legislature  of  the 
province  of  British  Columbia,  passed  in  the  session  held  in  the  year  1885,  chapters  1  to 
8,  10  to  12,  14,  15,  17  to  24,  29  to  21,  and  being  of  opinion  that  there  is  no  objection 
to  such  a  course,  respectfully  recommends  that  they  be  left  to  their  operation. 

By  the  51st  section  of  chapter  25,  intituled:  "An  Act  to  consolidate  the  Public 
School  Acts,"  it  is  provided  that  any  person  wilfully  making  a  false  declaration  of  his 
right  to  vote  shall  be  guilty  of  misdemeanour,  and,  on  a  summary  conviction  thereof 
before  any  justice  of  the  peace,  shall  be  sentenced  therefor  to  imprisonment  for  any 
period  not  exceeding  three  months,  or  to  a  fine  not  greater  than  one  hundred  dollars. 
The  same  provision  was  contained  in  "  The  Public  School  Act,  1879,"  and  attention 
was  called  to  it  in  the  report  of  the  Minister  of  Justice  of  8th  May,  1880. 

By  the  1st  section  of  chapter  26,  intituled  :  "An  Act  to  authorize  the  appointment 
of  a  commission  of  inquiry  concerning  the  genuineness  of  an  alleged  transfer,  dated  23rd 
June,  1884,  from  certain  Indians  to  one  J.  M.  M.  Spinks,"  it  is  provided  that  any 
witness  who,  on  the  investigation  therein  mentioned,  shall  make  any  false  statement  on 
oath  or  solemn  affirmation,  shall  incur  a  penalty  of  $500. 

Both  of  these  provisions  in  the  opinion  of  the  undersigned,  are  open  to  objection. 
The  first  by  purporting  to  create  amisdemeanour,  and  the  second  by  j^roviding  a  penalty 
for  an  offence,  which,  by  the  Act  of  the  Parliament  of  Canada,  32  and  33  Victoria, 
chapter  23,  section  2,  is  declared  to  be  wilful  and  corrupt  perjury,  and  to  be  punishable 
accordingly. 

Tlie  undersigned,  however,  recommends  that  the  Acts  to  be  left  to  their  operation, 
but  that  the  attention  of  the  Lieutenant  Governor  of  the  province  of  British  Columbia 
be  called  to  the  matter,  with  a  view  to  the  necessary  amendments  being  made. 

By  the  1st  section  of  chajiter  28,  intituled  :  "An  Act  for  the  abolition  of  certain 
tolls,"  "An  Act  to  amend  the  Cariboo  Wagon  Road  Tolls  Act,  1876  (47  Victoria 
chapter  33)  and  "An  Act  to  amend  the  Cariboo  Wagon  Road  Tolls  Act,  1876"  (43 
Victoria,  chapter  28)  and  "The  Cariboo  Wagon  Road  Tolls  Act.  1876,"  are  hereby 
repealed. 

J3y  the  2nd  section  it  is  provided  that, 

"  From  and  after  the  passing  of  this  Act,  there  shall  be  levied  and  paid  unto  and 
to  the  use  of  Her  Majesty,  her  heii-s  and  successois,  from  all  persons  whomsoever,  by 
way  of  toll,  the  sums  following,  that  is  to  say  :  — 

"  For  ever}'  pound  axoirdupois  of  goods,  merchandise,  stores,  productions  and 
chattels,  other  than  those  hereinafter  excepted  which  shall  respectively  be  carried  from 
Clinton  in  the  direction  of  Carilwo,  the  sum  of  half  a  cent." 

l>y  the  3rd  section  it  is  pi ovided,  "that  such  tolls  shall  not  be  demanded  of,  or 
from,  or  paid  by,  any  person  in  respect  of  mining  machinery,  farming  implements,  wheat, 
beans,  peas,  oats,  barley  and  grain  of  all  kinds,  hay,  roots,  vegetables  and  other  agricul- 
tural produce,  the  gi-owtli  of  tin'  pro\iiice.  juul  all  Hour  and  meal  manufactured  in  this 
province  fi'om  wheat,  beans,  jieas,  oats,  harley,  and  grain  of  all  kinds  grown  in  the 
province." 

The  Minister  of  .Justicf^  in  his  report  of  the  1 1th  ()ct(jber,  1876,  upon  the  "Cariboo 
Wagon  Tolls  Act,  1876,"  while  ii<it  recoinmending  the  disallowance  of  the  Act, 
pointed  out  that  its  principle  might  Ik-  so  extended,  as  tx)  render  it  necessaiy  to  consider 
the  ([uestion  wliether  such  legis  ation  docs  not  trench  on  the  regubition  of  trade  and 
comiiHM'ce.  The  Act  last  mentioned,  with  >  xceptions  similar  to  those  contained  in, the 
third  section  of  the  Act  under  coiisideiation.  establislied  a  toll  of  half  a  cent  for  every 
])ound  avoir(hy)ois  of  goods,  merchandise,  stores,  productions  and  chattels,  which  should 
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be  cairied  over  or  across  the  Alexandra  Suspension  Bridge  or  the  Fraser  River,  within 
a  distance  of  ten  miles  from  the  bridge,  or  carried  from  Clinton  in  the  direction  of 
Cariboo. 

In  1878  the  legislature  of  British  Columbia  amended  the  Cariboo  Wagon  Road 
Tolls  Act,  187(5,  and  established  a  toll  of  one  cei>t  per  pound  on  all  goods  carried  from 
Yale  in  the  direction  of  Cariboo,  with  the  exception  of  plant  and  material  for  the  con- 
struction of  the  Canadian  Pacific  Railway. 

It  was  objected,  however,  that  this  exemption  was  only  partial,  that  a  tax  of  one 
cent  per  pound  on  all  the  supplies  which  would  pass  over  the  road  to  be  used  in  the 
construction  of  the  Canadian  Pacific  Railway  was  enormous  and  unjust,  and  that  the 
toll  was  calculated  to  cause  the  tenders  for  that  work,  then  invited,  to  be  much  higher 
than  they  would  otherwise  be.  For  this  reason,  as  well  as  that  given  by  the  Minister 
of  Justice  in  1876,  the  Act  was  disallowed. 

In  1881,  for  the  same  reason,  the  43rd  Victoria,  chapter  28,  intituled  :  "An  Act 
to  amend  the  'Cariboo  Wagon  Tolls  Act,  1876,'"  now  repealed  by  the  Act  under 
consideration,  was  disallowed. 

In  1884  another  Act  was  passed  to  amend  the  "Cariboo  Waggon  Road  Tolls  Act, 
1876."  The  toll,  which  was  fixed  at  half  a  cent  per  pound,  was  leviable  upon  goods 
carried  upon  the  Cariboo  Wagon  Road  from  Yale,  in  the  direction  of  the  50th  Mile 
Post,  in  the  direction  of  Spence's  Bridge  or  Clinton,  and  upon  goods  carried  from  Clinton 
in  the  direction  of  Cariboo,  and  it  was  provided  that  no  tolls  should  be  levied  on  supplies 
or  materials  required  for  and  used  in  the  construction  of  the  Canadian  Pacific  Railway, 
by  the  contractors.     This  Act  was  left  to  its  operation. 

By  the  Act  of  1885,  now  under  consideration  the  tolls  are  abolished,  excepting  the 
toll  of  a  half  cent  per  pound  leviable,  with  certain  exceptions,  on  goods  carried  from 
Clinton  in  the  direction  of  Cariboo,  and  the  exemption  in  favour  of  supplies  and  mate- 
rials for  the  Canadian  Pacific  Railway,  is  omitted. 

As  the  Canadian  Pacific  Railway  is  practically  finished,  the  undersigned  thinks  the 
consideration  of  this  Act  can  be  limited  to  the  question  of  its  interference  with  trade 
and  commerce,  and  that  question  is  one  which,  in  his  opinion,  can  be  tried  out  in  the 
courts,  by  any  person  who  is  aflfected  by  the  provisions  of  the  Act. 

Being  of  opinion  that  the  course  adopted  with  reference  to  the  Act  of  1876  re- 
ferred to,  should  be  followed  in  respect  of  this  Act,  he  respectfully  recommends  that  it 
be  left  to  its  operation. 

With  reference  to  chapters  9,  1 3  and  1 6,  not  referred  to  in  this  report,  the  under- 
signed desires  to  observe  that  he  has  made  them  the  subject  of  separate  reports. 

All  of  which  is  respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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BRITISH  COLUMBIA— 49th  VICTORIA,  1886.  ' 

4th  Session — 4th  Parliament. 
Lieutenant  Governor  to  Secretary  of  State. 

Government  House,  Victoria,  B.C.,  8th  April,  1886. 

Sir, — I  have  the  honour  to  forward  herewith  certified  copies  of  the  Acts  passed 
during  the  recent  session  of  the  legislative  assembly  of  this  province,  and  assented  to 
by  me  on  the  Gth  instant,  together  with  the  report  of  the  honourable  Attorney  General 
thereupon. 

I  do  not  see  that  any  of  the  Acts  require  comment  from  me,  with  the  exception 
that  I  wish  to  draw  your  attention  to  the  clauses  introduced  into  all  the  private  Acts, 
with  reference  to  the  employment  of  Chinese.  Those  clauses  expressly  state  that 
"  this  Act  is  passed  upon  the  expre-s  understanding  that  the  company  shall  not, 
directly  or  indirectly,  employ  any  Chinese  in  or  about  or  concerning  any  work  or  service 
authorized  by  this  Act  or  required  by  the  company  to  be  done  or  performed,"  and  go  on 
to  impose  penalties  for  such  employment,  &c.  Unwise  and  extraordinary  as  such  pro- 
visions may  appear,  I  confess  that  they  appear  to  me  to  be  within  the  competency  of 
the  provincial  legislature.  When  they  appear  separately  in  private  Acts,  it  is  evident 
that  they  are  inserted  with  the  consent  of  the  promoters,  and  although  such  clauses 
might  be  idtra  vires  if  they  had  a  general  and  universal  application,  in  the  present  in- 
stances they  are  part  and  parcel  of  the  contracts  mad  ebetween  the  legislatui'e,  and  those 
to  whose  benefit  the  Acts  are  supposed  to  enure,  and  do  not  seem  to  be  illegal. 

An  example  of  their  ell'ect  has  already  been  given.  The  Canada  Pacific  Railway 
agreed  to  construct  a  ])ranch  line  of  railway  from  Vancouver  to  New  Westminster  on 
certain  terms.  When  the  government  subsidy  of  $37,000  was  voted  in  the  House  the 
otlier  day,  a  clause  of  the  character  referred  to  above  was  inserted.  On  learning  this, 
orders  immediately  came  from  the  manager  of  the  company  to  stop  all  work  and  prepa- 
rations on  the  branch  line,  unless  the  time  for  completion  were  extended,  and  unless  the 
company  were  reimbursed  for  tlie  dili'erence  in  cost  between  White  and  Chinese  labour  ! 
The  way  in  which  members  of  the  legislature  are  influenced  on  this  Chinese  question  as 
it  is  called,  is  very  i-eiiiarkable.  In  addition  to  habitual  agitators,  thei-e  is  only  a  portion 
of  any  class  in  the  ommuiiity  which  ti-oubles  itself  in  the  matter.  That  of  course  is 
the  labouring  class — all  others,  shopkeepers,  tradesmen,  merchants,  mechanics,  farmers. 
Arc,  take  (juite  a  different  view  of  it,  Ijut  it  is  evident  that  to  secure  the  few  votes  thus 
to  be  influenced,  the  repi'esentativcs  of  the  23eo])le  are  ready  to  go  all  lengths.  All  classes 
agree  to  this  extent,  tli;it  it  would  be  far  prefei-able  that  whites  should  do  the  work  now 
done  by  Chinese  ;  but  the  whiles  are  not  forthcoming,  and  the  work  must  be  done,  or  the 
country  must  suffer,  an<l  conseciucnlly  all  not  immediately  and  personally  affected,  prefer 
the  absolutely  mjcessary  pi-es<-iice  of  Chinese  in  the  province.  The  Dominion  Restrict- 
tion  Act  is  quite  enough  to  ))i('\fnt  the  fuilher  advent  of  any  number  of  Chinese,  but 
the  awkwardness  of  ihe  qut'si ion,  with  icference  to  those  now  in  the  province,  is  very 
patent.  Time  will  solve  it,  imt  it  will  be  well  if  we  can  escape  any  such  outrage  as  has 
latterly  disgraced  the  neighlxiurin;^'  ^tat(■s. 

I  have,  kc, 

CLE:\[ENT  F.  CORNWALL, 

Li'fulenant  Governor. 
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Mr.  Edwin  Johnson  to  the  Hon.  the  Minister  of  Justice. 

City  Hall,  Victoria,  B.C.,  26th  July,  1886. 

Sir, — I  beg  to  inform  you  that  application  has  been  made  to  me  to  exercise  juris- 
diction under  the  "  Small  Debts  Act,  1886,"  chapter  6  of  the  British  Columbia  statutes 
of  this  year  ;  and  I  am  threatened  with  a  mandamus  if  I  refuse.  As  it  seems  to  involve 
my  acting  as  judge  of  a  distinct  or  county  court,  as  well  as  for  other  reasons,  I  venture 
to  hope  that  you  will  favour  me  with  some  opinion  as  to  my  duty  in  the  matter. 

The  Act  in  question  was  introduced  by  a  private  member,  and  was  simply  not 
opposed  by  the  government.  No  step  has  been  taken  by  the  provincial  government  to 
put  it  in  operation.  No  provision  has  been  made  for  a  court  room  or  for  any  of  the 
usual  and  necessary  officials  of  a  court ;  and  the  fees  authorized  to  be  taken  by  the  judge 
are  such,  that  I  could  not  obtain  a  clerk  by  paying  him  the  whole  of  them.  Then  the 
work  cast  upon  the  judge  is  of  the  most  onerous  character.  He  has  to  collect  his  own 
miserable  little  fees,  and  the  instalments  of  small  debts,  pay  out  instantly  all  moneys 
received,  however  small,  keep  books,  issue  process  in  person  to  suitors  in  person,  and  in 
fact  become  a  clerk  of  the  lowest  order.  I  believe  if  I  should  undertake  this  duty,  I 
should  have  little  or  no  time  for  anything  else,  and  should  be  driven  to  resign,  not  only 
my  revising  office,  but  the  magistracy. 

These  are  some  of  the  objections,  very  briefly  and  imperfectly  stated  to  the  Act ; 
and  I  can  only  hope  that  his  Excellency  the  Governor  General  may  be  advised  to 
disallow  it. 

I  have,  ifec. 

EDWIN  JOHNSON. 

Rejjort  of  the  Honourable  the  Minister  of  Justice  approved  hy  His  Excellency 
the  Governor  General  in  Council  on  the  7th  April,  1887. 

Department  of  Justice,  Canada,  Ottawa,  6th  April,  1887. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  suljmit  for  consideration  his  report  on  the  Acts 
passed  l)y  the  legislature  of  the  pro^ince  of  J^ritish  Columbia  in  the  session  of  1886, 
authentic  copies  of  which  were  received  by  the  Secretary  of  State  on  the  21st  day  of 
April  last. 

Chapters  20  (sec.  8),  25  (sec.  23),  32  (sec.  184),  33  (sees.  12,  14,  23  and  28)  and 
35  (sees.  11,  13,  21  and  25)  contain  provisions  which  in  the  opinion  of  the  undersigned 
conflict  with  the  criminal  law,  and  the  provision  of  section  197  of  chapter  32  should  be 
limited  in  its  application,  to  fines  and  penalties  under  the  legislative  control  of  the  Bj'itish 
Columbia  legislature.  But,  as  the  Attorney  (General  of  that  province,  having  had  his 
attention  called  to  these  objections  by  the  undersigned,  has  replied  that  a  bill  has  been 
prepared  to  meet  such  objections,  the  undersigned  thinks  the  several  Acts  may  be  left 
to  their  operation. 

Section  142  of  chapter  32,  defining  the  power  of  the  council  of  the  city  of  Vancou- 
ver to  make  by-laws  as  usual  in  such  cases,  contains  provisions  oj^en  to  question,  but 
accepting  such  provisions  as  the  delegation  of  limited  powers  of  police  to  1)C  exercised, 
sulqect  to  the  laws  of  parliament,  the  undersigned  does  not  deem  it  necessary  to  make 
any  suggestion  looking  to  the  amendment  or  repeal  of  such  provisions. 

The  undersigned  respectfully  recommends  that  the  Acts  passed  by  tlie  legislature 
of  the  province  of  British  Columbia,  in  the  session  of  1886,  chapters  1  to  35,  be  left  to 
their  operation. 

JNO.  S.   D.  THOMPSON, 

Minister  of  Justice. 

R 


1108  BRITISH    COLUMBIA    LEGISLATION — 50    VICTORIA,    1887. 


BRITISH  COLUMBIA,  50th  VICTORIA,  1887.  . 

1st  Session — 5th  General  Assembly. 

Report  of  the  Hon.  the  Minister  oj  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  19th  April,  1888. 

Department  of  Justice,  Ottawa,  10th  April,  1888. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned,  having  had  under  consideration  the  statutes  of  the  province  of 
British  Columbia,  passed  in  the  year  1887,  respectfully  recommends  that  the  said 
statutes,  chapters  1  to  6,  and  8  to  38,  with  the  exception  of  chapter  7,  intituled  :  "  An 
Act  to  establish  a  Court  of  Appeal  from  the  summary  decisions  of  Magistrates,"  be  left 
to  their  operation. 

Chapter  7,  the  chapter  referred  to,  provides  in  effect  that  any  person  who  thinks 
himself  aggrieved  by  any  conviction  made  under  a  statute  of  Canada,  may  appeal  to 
any  judge  of  the  Supreme  Court  of  British  Columbia.  This  legislation  is  clearly  at 
variance  with  the  provisions  of  "  The  British  North  America  Act,"  section  91,  subsec- 
tion 27,  it  being  legislation  aflfecting  procedure  in  criminal  matters.  It  is  for  the 
Dominion  parliament  alone  to  say  how  a  conviction  made  under  provisions  of  a 
Dominion  statute  shall  be  dealt  with,  whether  it  shall  be  a  final  or  an  appealable  deci- 
sion. 

In  addition  to  this,  the  statute  in  question  is  at  variance  with  the  provisions  of  the 
Summary  Convictions  xVct,  section  76. 

As  any  proceedings  under  these  provisions  might  be  highly  prejudicial  to  the 
interest  of  parties  accused  of  offences  against  the  criminal  law,  it  is  expedient,  in  the 
opinion  of  the  undersigned,  that  the  Act  in  question  should  be  disallowed. 

The  undersigned  therefore  recommends  that  chapter  7  of  the  statutes  of  the  pro- 
vince of  P>ritish  Columbia,  passed  in  the  year  1887,  intituled  :  "An  Act  to  establish  a 
Court  of  Appeal  from  tlie  Summary  Decisions  of  Magistrates,"  be  disallowed. 

Respectfully  submitted, 

J.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Order  in  Council  disal/on-inc/  diapter  7,  published  in  the  Canada  Gazette  on  the 
21st  day  of  April,  JSS6',  roJ.  XXL,  Xo.  4.J,  page  227S. 
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BRITISH  COLUMBIA— 51ST  VICTORIA,  1888. 

2nd  Session — 5th  Legislature. 

From  the  Right  Reverend  Bishop  U Herhomez,  to  the  Honourable  the  Minister  of  Justice, 

re  C^hapter  Jf^l. 

New  Westminster,  B.C.,  12th  May,  1888. 

Dear  Sir, — It  has  been  represented  to  us — without  any  further  particulars  being 
afforded — that  the  Victoria  Board  of  Trade  moved  by  its  own  opponents  have  memorial- 
ized the  Dominion  government  praying  for  the  disallowance  of  an  Act  for  the  relief  of 
settlers  and  owners  of  land  upon  the  "  Matsqui  prairie,"  passed  at  the  session  of  the 
British  Columbia  legislature  which  has  just  risen. 

We  think  that  it  would  have  been  more  consistent  with  the  dignity  and  fairness  of 
spirit  which  usually  characterize  the  actions  of  that  influential  body,  if  they  had  called 
for  the  evidence  and  arguments  in  favour  of  the  measure,  instead  of  allowing  themselves 
to  be  governed  by  the  ex^arte  and  interested  views  of  those  oppose  to  it. 

Whilst  entirely  in  the  dark  as  to  the  nature  and  particulars  of  the  appeal  for  dis- 
allowance, we  ask  that  full  opportunity  may  be  afforded  us  ere  any  executive  action  is 
taken,  of  showing  (as  we  are  convinced  we  can,  to  the  satisfaction  of  the  advisers  of  his 
Excellency  the  Governor  General)  that  the  measure  of  relief  just  passed  is  neither  unjust 
nor  improper,  but  was  imperatively  required  for  the  reparation  of  a  grievous  wrong, 
which  was  unintentionally  inflicted  upon  the  settlers  and  owners  of  land  at  Matsqui,  by 
the  passage  of  the  Sumass  Dyking  Amendment  Act,  1883. 

The  Sumass  Dyking  Amendment  Act  of  1883  (a  private  bill)  was  protested  against 
by  the  settlers  and  owners  of  land  at  Matsqui  prairie,  because  its  provisions  were  con- 
trary to  the  stipulations  of  the  contract  entered  into  under  the  "  Sumass  Dyking  Act, 
1878,"  but  was  passed  by  the  legislature  notwithstanding. 

For  the  same  and  other  reasons  set  out  in  full  in  the  petition  to  the  Governor 
General  and  letter  of  Mr.  T.  Davie,  to  the  then  Minister  of  Justice  a  petition  for 
disallowance  was  presented  to  his  Excellency  the  Governor  General,  but  was 
ineffectual,  the  Minister  of  Justice  (Sir  Alexander  Campbell)  reporting  that, 
without  expressing  an  opinion  in  respect  c>f  the  merits  of  the  case,  he  was  of 
opinion  that  the  Act  was  within  the  authority  of  the  legislature  of  British  Columbia, 
and  should  be  left  to  its  operation.  In  the  year  1879,  an  amendment  to  the  original 
Act  of  1878  was  passed  without  the  assent  of  the  promoter,  Mr.  Derby,  and  was  objected 
to  by  him,  but  in  reporting  upon  his  protest  the  Minister  of  Justice  of  the  day  (the 
Honourable  Jas.  McDonald)  remarked  :  "  It  is  not  necessary  to  pass  any  opinion  upon 
the  fairness  or  unfairness  of  the  pi'ovisions  of  the  statute,  because  as  I  think,  it  is  clearly 
within  the  legislative  authority  of  the  provincial  legislature,  and  as  no  Dominion  or  im- 
perial interests  are  involved,  it  should  be  left  to  its  operation." 

In  anticipation  of  what  may  be  said  both  for  and  against  the  measure  of  1888, 
now  under  discussion,  we  would  repeat  the  grounds  taken  against  the  Act  of  1883 
against  Mr.  Davie  in  his  letter  to  the  Minister  of  Justice  already  quoted,  and  would  call 
attention  to  the  further  fact  that  the  Act  of  1883  repealed  that  portion  of  the  original 
contract,  (the  Act  of  1878)  which  made  provision  for  the  failure  of  the  dyke  to  protect 
from  overflow,  through  some  cause  other  than  the  insufficiency  of  the  dyke,  and  enacted 
that  in  such  case  only  one-half  of  the  assessments  should  be  payable. 

We  would  beg  to  state  that,   immediately  upon  the  passage  of  the  amendment  of 

1883,  we  were  compelled  to  pay   the  interest  up  to  the  1st  July,  1882,  and  were  called 

upon,  (although  no  suggestion    of  repairing   the  dyke   was   then   made)   to  appoint  an 

arbitrator  under  sections  3  to  7  of  the  Ace,  the  settlers  neglecting  to  make  an  appoint- 
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ment,  Mr.  Dennis  R.  Harris  was,  at  Mr.  Sword's  instance  appointed  to  represent  the 
settlers'  interest.  Since  then,  during  a  period  of  five  years,  no  offer  or  attempt  was  made 
to  dyke  the  land  under  even  the  favourable  provisions  of  the  Act  of  1883,  until  in  1888, 
when  we  had  given  notice  of  an  Act  for  our  relief,  Mr.  Sword  succeeded  in  inducing  our 
arbitrator,  Mr.  Dennis  11.  Harris,  who  was  himself  in  conjunction  with  Mr. 
Swords  arbitrator,  the  sole  and  absolute  judge  of  the  sufficiency  of  the  wOrk, 
and  of  our  liability  for  payment  of  assessments,  to  become  managing  director 
of  a  company,  organized  to  gain  the  advantage  of  the  assessments  to  be  wrung 
from  us,  in  consideration  of  the  dyke  being  completed  to  the  satisfaction  of 
these  two  arbitrators  and  to  further  head  off  all  chance  of  our  escape  by  getting  our  Act 
passed,  enrolled  two  of  the  members  of  the  local  parliament,  Mr.  Prior  and  Mr.  Duns- 
muir,  to  also  join  the  directorship  of  the  company  and  accept  shares  therein. 

This  company  is  now  known  as  the  Matsqui  Land  Company,  and  acquires  all  the 
interest  of  Mr.  Sword  in  the  undertaking.  Under  section  10  of  the  Act  of  1883,  liberty 
is  given  to  make  any  deviation  from  the  existing  line  of  dyke,  and  to  construct  the 
work  in  such  manner  as  they  see  tit,  subject  only  to  the  approval  of  Mr.  Sword's  arbi- 
trator and  the  settlers'  arbitrator — one  of  the  directors  of  their  own  company — a 
tribunal,  which  is  identical  with  the  company  of  whose  actions  it  is  to  be  the  judge.  It 
is  for  a  dyke  to  be  so  constructed,  instead  of  one  guaranteed  to  withstand  the  Fraser,  as 
provided  by  the  original  bargain,  that  the  settlers,  by  the  combined  effect  of  the  Act  of 
1883  and  Mr.  Harris's  defection,  would  be  called  upon  to  pay  for  and  keep  up  for  all 
time. 

It  was  therefore  eminently  just  that  the  legislature  should  step  in  and  shield  the 
parties  concerned,  before  the  company  had  committed  itself  to  any  expenditure,  especially 
as  there  is  no  provision  in  the  Act  of  1883  for  the  appointing  of  a  fresh  arbitrator  in 
place  of  Mr.  Harris.  If  (not  having  completed  in  10  years  a  dyke  which  was  to  have 
been  constructed  in  two)  the  legislature  had  swept  away  the  Act  of  1878  entirely,  with- 
out affording  any  chance  of  relief  to  the  promoters,  it  is  submitted  that  Mr.  Sword  and 
those  claiming  through  him  would  have  no  just  cause  for  complaint ;  but  here  they  are 
given  what,  by  their  prospectus  was  all  they  asked,  and  that  was  until  the  end  of  the 
year  to  complete  the  dyke  under  their  original  bargain  ;  they  were  offered  another  year 
during  the  passage  of  the  bill  through  the  house,  but  did  not  avail  themselves  of  the 
further  time.  The  parties  are  restored  to  the  same  position  as  nearly  as  can  be,  as  they 
were  in  1878 — the  assessments  and  interests  dating  from  now,  and  not  from  10  years 
ago,  during  which  time  they  have  accomplished  nothing. 

There  is  much  more  to  be  said  and  written  in  defence  of  the  Settlers'  Relief  Act, 
1888,  but  relying  upon  the  opportunity  being  afforded  to  fully  answer  whatever  may  be 
alleged  by  those  who  petition  for  its  disallowance,  we  reserve  our  own  defence,  and  that 
of  the  other  settlers  and  owners  interested  with  us  for  a  future  occasion. 

I  have  the  honour  to  be,  dear  sir,  your  faithful  servant, 

L.  J.  D.  HERBOMEZ,  O.M.I.,  V.A. 

STATEMKXT    OF    SETTLERS'    CASE. 

In  the  matter  oj  (in  a/>/)/irafi()ii  fur  the  dhalloicaiice  of  Chapter  J/.!,  "  An  Act  for  the 
ri'liej oj  Hefth-rx  and  oirwrs  oJ  land  on  Matsqui  Prairie,''  passed  by  the  Legislature 
of  British  Colnmbia  in  f/n-  s'ssinn  (if  J8SS. 

In  1887,  the  settlers  along  the  Fraser  River  entered  into  an  agreement  with  one 
Derby  to  dyke  their  lands,  which  were  subject  to  overflow  annually  by  the  freshets  on 
the  river. 

In  order  that  all  persons,  to  l)e  l)cnefited  by  the  dyking,  should  be  compelled  to 
contribute  to  the  cost  of  tlie  woi-k,  a  private  bill  was  passed  by  the  legislature  of 
British  Columbia  in  1878,  known  as  the  "  Sumass  Dyking  Act,  1878."  This  Act  gave 
to  Derby  the  right  to  dyke  the  lands,  and  levy  an  assessment  on  the  lands  to  be  bene- 
fited by  the  work.  This  assessment  was  to  be  paid  in  Uvo  equal  instalments  in  four 
and  nine  years  from  passing  of  Act,  with  interest  in  meantime  at  8  per  cent  per  annum. 
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One-half  of  the  dyking  was  to  be  done  by  1st  January,  1879,  and  the  remainder  by 
1st  July,  1880,  if  time  for  completion  was  not  extended  by  the  Commissioner  of  Lands 
and  Works  of  the  province.  One-half  of  dyke  was  finished  by  the  specified  time,  and 
the  remaining  one-half  was  reported  finished  on  1st  September,  1882.  Sword,  to  whom 
Derby  had  transferred  the  performance  of  the  work,  then  received  about  6,000  acres  of 
land  from  the  Crown. 

About  the  end  of  September,  1882,  Sword  borrowed  $9,500  on  the  security  of  the 
assessments,  as  he  alleges,  but  then,  or  a  short  time  afterwards,  he  gave  as  additional 
security,  sufficient  of  the  lands  granted  to  him  to  amply  satisfy  the  lenders,  the  Manitoba 
and  North-west  Loan  Co. 

The  first  instalment  of  the  assessment  was  at  that  time  due,  and  payment  of  it 
demanded  by  Sword  from  the  settlers.  The  latter  contended  that  the  work  was  not 
finished,  and  refused  to  pay.  An  action  was  brought  for  payment,  and  in  January, 
1883,  while  the  action  was  pending,  the  dyke  was  in  great  part  swept  away  by  the 
floods,  proving  conclusively  that  it  did  not  protect  the  lands  claimed  to  be  benefited  by 
it  from   the  overflow  of  the  Fraser,  as  provided  in  12th  and  13th  sections  of  Act,  1878. 

The  action  was  then  abandoned  by  plaintifi",  and  an  amendment  to  the  Act  of  1878 
passed,  known  as  "  The  Sumass  Dyking  Act  Amendment  Act,  1883." 

By  this  amendment.  Sword  was  permitted  to  repair  the  dyke,  and  the  assessments 
were  to  be  collected,  if  the  lands  were  protected  from  overflow  for  tivo  years.  The  settlers 
protested,  but  in  vain.  They  then  applied  for  disallowance  of  the  amendment,  but  this 
was  refused  on  the  ground  that  the  bill  was  a  private  one. 

The  matter  stood  in  this  shape  for  the  last  five  years.  The  settlers  could  not  dyke 
their  lands,  nor  could  they  dispose  of  them,  and  Sword  would  not  finish  the  work.  The 
lands  were  flooded  every  season  and  the  settlers  had,  at  great  expense,  to  remove  their 
effects  during  high  water.  Only  last  year,  the  Fathers  of  St.  Mary's  Mission,  who  are 
the  largest  individual  owners,  had  to  pay  .$60  to  have  their  cattle  removed  to  a  place  of 
safety. 

Learning  that  the  settlers  were  about  to  apply  to  the  legislature  for  relief. 
Sword  induced  number  of  capitalists  to  form  a  company  known  as  the  Matsqui  Dyking 
Co.  and  this  company  agreed  with  Sword  to  perform  the  work  required  by  the  Act  of 
1883  by  the  1st  of  November,  1888. 

The  Act  of  this  session  gives  to  Sword  the  privilege  of  completing  the  work  in 
accordance  with  the  Act  of  1878,  by  the  1st  January  next,  in  which  case  the  assessments 
will  have  to  be  paid.  The  settlers  do  not  object  to  this,  nor  did  they  at  any  time  refuse 
to  perform  their  part  of  the  agreement  made  and  put  into  the  Act  of  1878. 

The  Board  of  Trade  of  British  Columbia,  of  Victoria,  have  memorialized  the  govern- 
ment of  the  Dominion,  that  the  passing  of  the  Act  of  this  session  was  a  breach  of  public 
faith  and  a  confiscature  of  the  rights  acquired  under  the  Act  of  1878,  by  foreign 
capitalists  who  lent  money  on  the  faith  of  the  secuiities  created  under  it.  There  can 
be  nothing  in  this  argument.  The  assessments  were  only  to  be  levied  when  the  work 
of  dyking  was  done,  so  as  to  protect  the  lands  of  the  settlers  from  the  overflow  of  the 
Fraser.  It  was  the  duty  of  the  agents  of  the  lending  company  to  learn  if  the  work  was 
properly  done.  The  settlers  always  contended  that  the  work  was  not  performed  so  as 
to  protect  them,  and  their  contention  proved  correct,  because,  as  stated  above,  the  dyke 
gave  way  in  less  than  five  months  after  it  was  reported  finished. 

It  will  take  about  $25,000  to  complete  the  work  properly,  and  the  Matsqui  Dyking 
Co.  will  get  from  Sword  far  more  than  that  sum  for  completing  it.  He  is  a  shareholder 
in  the  company,  and  has  transferred  to  them  the  assessments  and  the  lands  granted  to 
him  by  the  owner. 

The  Vancouver  Board  of  Trade  have  also  passed  a  memorial  in  favour  of  disal- 
lowance, if  it  would  injure  public  credit  that  it  should  remain  on  the  statute-book  in  force. 

If  there  is  anything  to  be  made  by  analysing  the  votes  given  in  favour  of,  and 
against  the  bill,  it  should  be  pointed  out  that  every  member  for  the  district  in  which  the 
lands  are,  including  Hon.  John  Robson,  voted  for  its  passage. 

J.  J.  BLAKE, 

For  St.  Mary's  Parish. 
70^ 
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Memorial  from  Council  of  the,  British  Columbia  Board  of  Trade  and  others 

respecting  Chapter  Ifl. 

The  attention  of  the  council  of  the  British  Columbia  Board  of  Trade,  pf  British 
Columbia,  having  been  called  to  an  Act  passed  at  the  last  session  of  the  provincial 
legislature,  chapter  41,  intituled  :  "  An  Act  for  the  relief  of  Settlers  and  Owners  of  land 
upon  Matsqui  Prairie,"  and  the  board,  having  had  the  same  under  consideration,  are  of 
opinion  that  the  Act  appears  to  be  an  unjustifiable  interference  with  the  securities 
created  by  the  "  Sunias  Dyking  Act,  1878,"  and  calculated  (especially  as  these  securities 
have  been  negotiated  with  an  English  company  as  security  for  a  loan)  not  only  to 
depreciate  any  securities  which  may  be  created  by  the  provincial  legislature,  for  the 
purpose  of  developing  the  resources  of  the  country,  but  also  to  atfect  the  credit  of  the 
province. 

Be  it  therefore  resolved  that  the  representatives  of  the  province  at  Ottawa  be 
urged  to  use  their  influence  to  cause  the  "Act  for  the  relief  of  the  Settlers  and  Owners 
of  Land  upon  Matsqui  Prairie,  1888,"  to  be  disallowed  for  the  reasons  herein  set  forth. 

Certified, 

W.  MONTEITH, 

Secretary. 
Victoria,  B.C., 

4th  May,  1888. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council,  on  the  IJ^th  June,  1889. 

Department  of  Justice,  Ottawa,  31st  May,  1889. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  had  under  consideration  the  statutes  of  the  province  of 
British  Columbia,  passed  in  the  year  1888,  chapters  1  to  34,  36  to  38,  40,  41,  43,  45  and 
47,  respectfully  recommends  that  they  be  left  to  their  operation. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Rejiort  of  the  Honourable  the  Minister  of  Justice,  approi^ed  by  His  Excellency  the  Governor 
General  in  Council,  on  the  10th  Jime,  1889. 

Dkpahtmkxt  of  Justice,  Ottawa,  1st  June,  1889. 
To  His  Excellency  the  Governor  (u'wrnl  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  of  the  legislature 
of  the  province  of  British  Columbia,  passed  in  tlie  year  1888,  copies  of  which  Acts 
were  received  by  the  Secntaiy  of  State  on  the  13th  June,  1888. 

Chapter  3o.  "  An  Act  for  granting  certain  sums  of  money  for  the  public  service  of 
the  province  of  British  ('oluml)i  i."' 

The  undersigned  begs  to  call  attention  to  the  provisions  in  section  1,  and  schedule 
B  of  this  Act,  wiiich  was  the  Supply  Bill  for  1888,  authorizing  the  payment  to  Messrs. 
Kinii)]»le  and  Morris  and  ^\'illiam  15cnnelt,  of  a  certain  sum  of  money,  for  services  in  con- 
nection with  the  graving  dock  al  Estjuimalt,  the  same  to  be  chargeable  to  the  Dominion 
government,  under  Act  47  V'ictoria,  intituled  "  An  Act  relating  to  the  Island  Railway, 
'  the  Graving  Dock,  and  Railway  lands  of  the  Province.'  "     From  the  information  which 
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has  been  submitted  to  the  undersigned,  he  has  reason  to  believe  that  this  claim  does  not 
form  a  proper  charge  against  the  Dominion  government,  and  he  thinks  it  well  that  the 
provincial  government  should  be  informed,  that  in  leaving  this  Act  to  its  operation,  no 
recognition  is  made  of  the  validity  of  any  such  claim  or  charge  against  the  government 
of  Canada. 

Chapter  39.  "  An  Act  to  prevent  the  spreading  of  Noxious  Weeds." 

This  Act  provides  that  any  person  who  imports  or  offers  for  sale  any  seed,  in  which 
there  is  seed  of  certain  noxious  weeds  therein  mentioned,  or  who  knowingly  conveys  the 
same  from  one  farm  to  another,  eitlier  in  fanning  mills  or  threshing  machines,  shall  for 
every  such  offence,  or  conviction,  be  liable  to  a  fine  of  not  less  than  twenty  dollars,  nor 
moro  than  one  hundred  dollars,  to  be  levied  and  recovered  on  summary  conviction  before 
any  two  justices  of  the  peace  having  jurisdiction  in  that  locality. 

The  undersigned  entertains  doubts  as  to  whether  this  Act  is  within  the  power  of 
the  legislature  which  passed  it.  It  seems  to  the  undersigned,  that  it  is  more  legislation 
affecting  the  criminal  law,  than  in  respect  to  any  matter  mentioned  in  section  92  of 
the  "  British  North  America  Act."  A  somewhat  similar  statute  was  passed  by  the 
legislature  of  Ontario  in  1888,  51  Victoria,  chapter  3?,  having  reference  to  the  supply 
of  milk  to  cheese  and  butter  manufacturers,  which  Act,  in  the  month  of  February  last, 
was  declared  ultra  vires  by  the  Queen's  Bench  Division  of  the  High  Court  of  Justice  in 
Ontario.  An  appeal  from  this  judgment  will  shortly  be  heard  by  the  Court  of  Appeal. 
See  Reg.  vs.  Wasson,  17  0.  R.  68,  and  17  App.  Rejds.  (Out.)  2J1.  It  is  likely  that  within 
a  short  time  there  will  be  a  judicial  decision  upon  the  subject  from  that  court.  In  the 
view  of  the  undersigned,  the  Ontario  Act  and  the  one  under  discussion,  are  subject  to 
the  same  objections,  and  are  likely  to  stand  or  fall  together.  Under  these  circum- 
stances, and  anticipating  an  early  decision  on  the  subject,  the  undersigned  does  not 
consider  that  the  power  of  disallowance  should  be  exercised  in  respect  to  this  Act. 

Independently  of  the  question  of  jurisdiction,  the  provisions  of  the  Act  seem  to  be 
somewhat  objectionable,  inasmuch  as  it  appears  to  authorize  a  conviction  for  importing, 
or  offering  for  sale,  any  grains  containing  noxious  seeds,  even  though  the  person  accused 
may  not  have  known  of  the  presence  of  such  noxious  seeds.  This  interpretation  seems 
applicable  to  the  first  part  of  the  section,  as  it  goes  on  to  provide  that  any  pei'son  who 
knowingly  conveys  from  one  farm  to  another  any  such  noxious  seeds,  shall  be  guilty  of 
an  offence.  This  objection  is,  however,  one  which  is  for  the  consideration  of  the  legis- 
lature of  British  Columbia,  if  the  Act  be  within  the  authority  of  that  legislature. 

Chapter  41.  "An  Act  f  u'  the  relief  of  the  settlers  and  owners  of  land  upon 
Matsqui  Prairie." 

Objection  has  been  taken  to  this  Act,  by  various  persons  interested  in  the  properties 
affected  by  the  legislation  therein  refei-red  to.  The  undersigned  does  not,  however,  deem 
such  objections  sufficient  to  justify  your  Excellency's  intervention  in  the  matter,  as  the 
Act  is  clearly  within  the  power  of  the  legislature,  and  he  recommends  that  the  Act  be 
left  to  its  operation. 

Chapter  42.  "  An  Act  relating  to  the  Corporation  of  the  City  of  New  West- 
minster." 

This  is  an  elaborate  enactment,  providing  for  the  government  of  the  city  of  New 
Westminster,  and  for  the  regulation  of  its  affairs.  Section  1  of  this  Act  gives  the  cor- 
poration of  the  city  of  New  Westminster  power,  amongst  other  things,  to  give  or  accept 
"notes,  bills  of  exchange,  bonds,  obligations  or  other  instruments,"  and  contains  the  fol- 
lowing proviso  : — "  Provided  always,  that  the  said  corporation  shall  not  make  or  give 
any  bond,  l>ill,  note,  debenture,  or  other  undertaking,  for  the  payment  of  a  less  sum  than 
one  hundred  do  lars  ($100),  and  any  bond,  bill,  or  note,  debenture,  or  other  undertaking 
issued  in  contravention  of  this  section,  shall  be  void.  Provided  always,  that  nothing 
herein  contained  shall  be  construed  to  authorize  the  said  corporation  to  issue  notes  or 
bills  of  exchange  payable  to  bearer,  or  to  issue  notes  to  circulate  as  those  of  a  bank." 

This  provision  would  appear  to  be  of  doubtful  validity,  in  view  of  tlie  exclusive 
powers  of  tiie  parliament  of  Canada  to  legislate  upon  the  subject  of  bills  of  exchange  and 
promissory  notes. 
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By  section  44  of  the  Act  in  question,  a  court  of  revision,  for  the  purpose  of  revising 
and  correcting  the  assessment  roll,  is  created.  Section  44  (a)  provides  that  there  shall 
be  an  appeal  from  such  court  of  revision  to  the  judge  or  acting  county  court  judge, 
having  jurisdiction  within  the  city,  who  has  power  to  fix  the  amount  of  assessment,  and 
issue  execution  for  the  payment  thereof. 

Section  102  provides  as  follows  : — 

"  The  judge  shall  be  paid  the  sum  of  twenty  dollars  for  every  day's  a'ctual  and 
necessary  attendance  at  such  courts,  whilst  engaged  at  the  revision  of  said  lists,  to- 
gether with  travelling  expenses,  and  such  payment,  and  all  other  charges  (not  otherwise 
hereinafter  provided  for)  necessary  to  be  incurred  in  connection  with  the  holding  and 
proper  conduct  of  the  business  of  the  court,  shall  be  paid,  by  the  treasurer  of  the  city, 
upon  the  certificate  or  voucher  of  the  judge  as  to  the  service  performed,  and  in  cases 
other  than  as  to  his  own  fees,  as  to  the  nature  of  the  necessity  for  the  service  per- 
formed." 

The  undersigned  deems  it  his  duty  to  make  the  following  observations  in  respect  to 
this  Act : — 

In  the  following  year,  1869,  the  legislature  of  the  province  of  Ontario,  in  the 
Suppy  Bill  of  that  year,  provided  that  there  should  be  paid  for  that  year,  and  for 
every  year  hereafter,  out  of  the  Consolidated  Revenue  Fund  of  Ontario,  to  the  president 
or  chief  justice  of  the  court  of  error  and  appeal,  and  to  each  of  the  judges  of  the 
courts  of  law  or  equity  in  that  province,  the  sum  of  one  thousand  dollars. 

On  the  14th  of  July,  1869,  the  Right  Honourable  Sir  John  Macdonald,  who  was 
then  Minister  of  Justice,  reported  to  your  Excellency's  predecessor  upon  this  Act,  and 
in  his  report  he  stated  as  follows  :  "  That  the  6th  section  of  chapter  1,  being  the  Supply 
Bill  for  1869,  is  also  objectionable,  as  by  the  96th  and  100th  clauses  of  the  Union  Act,  it  is 
provided  that  the  Governor  General  shall  appoint  the  judges  of  the  superior  courts,  and 
the  parliament  of  Canada,  shall  fix  and  provide  the  salaries,  allowances  and  pen- 
sions, it  would  seem  that  the  judges  of  those  courts  cannot  properly,  and  without  a 
breach  of  its  provisions,  receive  emolument  of  any  kind  from  any  but  the  power  which 
appoints  and  pays  them  the  legal  salaries  attached  to  <^heir  judicial  positions.  On  these 
three  Acts  the  undersigned,  on  the  "iOth  February  last,  made  a  report  to  your  Excellency 
which  you  were  pleased  to  transmit  to  the  Secretary  of  State  for  the  Colonies,  for  the 
purpose  of  being  referred  to  the  law  officers  of  the  Crowji  in  England  ;  and  the  attorney 
and  Solicitor-General  have  given  their  opinion  that  it  was  not  competent  for  the  legisla- 
ture of  Ontario  to  pass  those  Acts  or  either  of  them." 

The  undersigned  recommends  that  the  attention  of  the  Ontario  government  be 
called  to  the  two  first  mentioned  Acts,  and  the  6th  clause  of  the  last  Act,  suggesting 
that  they  should  be  repealed  next  session,  and  no  action  taken  meanwhile." 

The  opinion  of  the  law  officers  of  the  Crown  was  to  the  effect  that  it  was  not  com- 
petent for  the  legislature  of  Ontario  to  pass  the  section  in  question.  The  report  of  the 
Minister  of  Justice  having  been  approved,  was  transmitted  to  the  government  of 
Ontario,  and  subsetjuontly  the  legislature  of  that  province  passed  an  Act  intituled  : 
"  An  Act  to  remunerate  certain  members  of  the  Court  of  Error  and  Appeal,"  by  the 
first  section  of  which  the  sixth  section  of  the  Supply  Bill  of  the  previous  year  was  re- 
pealed, but  substantially  repeating  this  provision  in  that  Act.  Under  these  circum- 
stances, the  Minister  of  Justice,  in  a  report  dated  the  19th  January,  1870,  recom- 
mended that  tlie  Supply  Bill  of  the  province  of  Ontario  for  1869,  should  be  disallowed, 
and  the  same  was  accoi-dingly  disallowed  by  an  Order  in  Council  dated  the  20th 
January,  1870. 

Section  102  of  the  New  Westminster  Act,  1888,  is  open  to  the  same  objection  as 
the  legislation  j-o  disallowed,  inasmuch  as  the  judge  therein  referred  to,  is  a  county 
judge,  whose  salary  is  payable  by  the  government  of  Canada  under  the  provision  of  the 
"British  North  America  Act." 

Section  142  gives  the  eouneil  the  ])ower  from  time  to  time  to  pass  by-laws  on 
various  subjects,  a  considerable  nuinlx'r  of  which  subjects  are  matter  within  the  exclusive 
authority  of  the  parliament  of  Canada.     Autlioiity  is  given  to  pass  by-laws : 
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6.  "For  enforcing  the  due  observance  of  the  Lord's  day,  commonly  called  Sunday 
according  to  law." 

9.  "  For  preventing  vice,  drunkenness,  profane  swearing,  obscene,  blasphemous  or 
grossly  insulting  language,  and  other  immorality  and  indecency,  on  any  of  the  streets  or 
in  any  public  place  within  the  limits  of  the  city," 

10.  "  For  suppressing  disorderly  houses  and  houses  of  ill-fame." 

13.  "For  restraining  and  punishing  vagrants,  mendicants  and  persons  found  drunk 
or  disorderly  in  any  street,  highway,  or  public  place  within  the  city  limits." 

14.  "  For  preventing  indecent  exposure  of  the  person  or  other  indecent  exhibitions." 
16.  "  For  preventing  cruelty  to  animals  and  for  preventing  the  destruction  of  birds." 
23.   "  For  regulating  the  encumbering,  injuring  or   fouling   by   animals,  vehicles, 

vessels  or  other  means,  of  any  public  wharf,  sewer,  shore,  river  or  water." 

38.  "For  preventing  the  violation  of  cemeteries,  graves,  tombs,  tombstones  or 
vaults  where  the  dead  are  interred." 

70.  "  For  licensing,  regulating  and  governing  auctioneers,  and  other  persons  selling, 
or  putting  up  for  sale,  goods,  wares,  merchandise,  effects,  or  real  estate  by  public  auction." 

71.  "For  licensing,  regulating  or  governing  hawkers  or  petty  shopmen,  transient 
traders,  and  other  persons  carrying  on  petty  trades,  who  have  not  become  householders 
or  permanent  residents  in  the  city,  or  who  go  from  place  to  place  or  to  other  men's 
houses,  or  otherwise  carrying  goods,  wares  or  merchandise  for  sale." 

102.  "For  imposing  penalties,  for  lightweight  and  for  imposing  a  reasonable  fee 
therefor." 

103.  "  For  regulating  the  weight  of  bread  and  preventing  the  use  of  deleterious 
materials  in  making  bread,  and  for  providing  for  the  seizure  and  forfeiture  of  bread 
made  contrary  to  the  by-law  ;  "  and 

106.   "  For  preventing  the  sale  of  adulterated  milk  or  other  articles  of  food." 

All  the  matters  referred  to  in  the  foregoing  list,  are  matters  which  are  more  or  less 
within  the  exclusive  authority  of  the  parliament  of  Canada.  It  is  possible,  however,  that 
all  that  is  intended  by  this  legislation  is,  that  the  council  of  the  city  of  New  Westminster 
should  be  invested  with  power  to  make  by-laws  for  the  enforcement  of  whatever  laws 
made  by  competent  authority  may  be  in  force  from  time  to  time  relating  to  these  various 
matters  :  and  in  that  view  the  portion  of  the  Act  in  question  is  unobjectionable.  The 
legality  of  any  by-law,  framed  in  pursuance  of  this  authority,  will  depend  upon  its  terms. 
In  so  far  as  it  may  be  a  substantial  provision  relating  to  these  subjects  themselves,  in 
which  case  it  will  probably  be  invalid  ;  but  in  so  far  as  it  may  contain  provisions,  rela- 
ting to  the  enforcement  of  the  laws  of  Canada  it  may  be  a  proper  and  useful  provision. 

The  power  to  make  by-laws  in  respect  to  the  licensing  of  auctioneers,  traders  and 
wholesale  traders,  is  a  doubtful  one,  requiring  an  authoritative  judicial  decision  for  its 
final  determination. 

Section  177  authorizes  the  city  council,  subject  to  the  approval  of  the  Lieutenant 
Governor  in  Council  to  appoint  from  time  to  time,  at  such  salary  as  the  council  may  fix, 
not  less  than  six  hundred  dollars  per  annum,  and  pay  a  police  magistrate  for  the  city  of 
New  Westminster. 

By  section  179,  the  mayor  and  police  magistrate  are  given  jurisdiction  to  try  all 
offences  committed  against  the  by-laws  of  the  city,  and  by  section  180,  the  police  magis- 
trate shall  have  and  exercise  all  the  same  lawful  powers  and  authorities,  as  have  hitherto 
been  had  and  exercised  by  any  stipendiary  magistrate  of  the  province  of  British  Col- 
umbia, and  by  section  181  he  has  all  the  powers  possessed  by  two  or  more  justices  of 
the  peace.  This  jurisdiction  is  a  much  narrower  one  than  is  attempted  to  be  given  to 
police  magistrates  by  provincial  legislatures. 

Section  188  is  as  follows  : — 

"  All  tines  and  penalties  imposed  under  this  Act  or  for  enforcing  any  law  of  this 
province  made  in  relation  to  any  matter  coming  within  any  other  classes  enumerated  in 
section  92  of  the  British  North  America  Act,  1867,  imposed  within  the  said  city,  and 
to  which  the  city  may  be  entitled,  and  all  fines  and  penalties  for  offences  against  the 
by-laws  of  the  city,  shall  be  paid  into  the  city  exchequer. 
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The  undersigned  has  grave  doubts  as  to  the  authority  of  a  provincial  legislature  to 
enact  a  provision  of  this  character.  The  question  involved,  however,  is  one  which  is 
expected  soon  to  be  a  matter  for  judicial  decision. 

Section  207  of  this  Act  is  liable  to  the  same  objections  as  were  pointed  out  in 
reference  to  section  1  of  the  same  Act. 

The  undersigned  begs  to  observe  in  reference  to  the  whole  Act,  that  it  is  doubtless 
of  great  public  benefit  to  the  inhabitants  of  New  Westminster,  and  that  its  disallowanco 
would  possibly  be  productive  of  inconvenience  and  injury.  The  provision  it  makes  for 
increasing  the  salary  of  a  county  court  judge  may  be  reviewed  by  the  legislature,  and  as 
a  county  court  judge  for  Now  Westminster  has  not  yet  been  appointed,  your  Excellency 
has  power  to  prevent  the  operation  of  that  provision,  without  exercising  the  power  of 
disallowance. 

The  undersigned  recommends  that  the  provincial  authorities  of  British  Columbia 
be  asked  to  amend  the  Act,  in  accordance  with  the  views  expressed  in  this  report,  and 
that  the  Act  be,  in  the  meantime,  left  to  its  operation. 

Chapter  44.  "An  Act  to  incorporate  the  Crow's  Nest  and  Kootenay  Lake 
Railway  Company."' 

Section  23  of  this  Act  is  objectionable,  as  an  infringement  of  the  provisions  of  the 
"  British  North  America  Act,"  giving  exclusive  legislative  authority  to  the  parliament 
of  Canada  in  reference  to  bills  of  exchange  and  promissory  notes.  This  objection, 
however,  is  not  such  as  would  render  necessary  the  disallowance  of  this  Act  by  your 
Excellency,  and  the  undersigned  recommends  that  it  be  left  to  its  operation. 

Chapter  46.  "An  Act  to  incorporate  the  Kootenay  Railway  and  Navigation 
Company." 

The  object  of  this  Act  is  to  incorporate  a  company  for  the  purpose  of  constructing 
from  the  outlet  of  Kootenay  Lake  to  a  point  on  Columbia  River,  at  or  near  the  junction 
of  the  Kootenay  and  Columbia  Rivers,  and  also  for  the  purpose  of  building,  equipping 
and  maintaining  a  line  of  steamers  on  the  Kootenay  Lake  and  Columbia  River,  and  it 
gives  power  to  the  company  to  accjuire,  build,  equip  and  maintain  a  line  of  steamers  and 
other  vessels,  for  the  purpose  of  carrying  passengers  to  and  from  that  point  on  the 
Kootenay  River,  where  the  southern  boundary  line  intersects  the  said  river,  thence  down 
the  said  river  to  Kootenay  Lake,  and  through  and  throughout  said  river  and  its  navigable 
tributaries. 

It  appears  to  the  undersigned  that  the  objects  for  which  the  company  is  incorporated 
are  not  "  local  works  and  undertakings,"  within  the  meaning  of  section  92  of  the  British 
North  America  Act,  but  fall  within  the  exceptions  "A"  and  "B"  of  article  10  of  that 
section.  If  this  be  the  correct  view,  the  company  is  one  which  can  be  incorporated 
only  by  the  parliament  of  Canada. 

The  constitutionality  of  the  Act,  however,  is  a  cjuestion  more  particularly  affecting 
the  corporators  themselves,  and  may  be  left  to  the  decision  of  such  tribunal  as  may  be 
called  upon  to  deal  with  it,  and  is  not  of  such  public  importance  as  would  necessitate 
its  disallowance  by  your  Excellency.  The  undersigned  has,  therefore,  the  honour  to 
recommend  that  it  be  left  to  its  operation. 

JNO.  S.  D.  THOMPSON, 

Minister  of   Justice. 


52  VICTORIA,  1889,  1117 


BRITISH  COLUMBIA— 52nd  VICTORIA,  1889. 

3rd  Session — 5th  Legislature. 

Heport  oj  the  Honourable  the  Minister  of  Justice,  appi'oved  hy  His  Excellency  the 
Governor  General  in  Council  on  the  28th  June,  1890. 

Department  of  Justice,  Ottawa,  31st  May,  1890. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  recommend  that  the  Acts  mentioned  in  the 
schedule  hereto  annexed,  passed  by  the  legislature  of  the  province  of  British  Columbia 
in  the  session  held  during  the  months  of  January,  February,  March  and  April,  1889 — 
a  certified  copy  of  which  was  received  by  the  Department  of  the  Secretary  of  State  on 
the  13th  day  of  June,  1889, — be  left  to  their  operation. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

schedule. 
Chaps.  1  to  17,  19  to  2S,  30  to  32,  37  to  39  and  41. 


Report  of  the  Honourable    the  Minister  of  Justice,   approved  by   His   Excellency    the 
Governor  General  in  Council  on  the  oth  July,  1890. 

Department  op  Justice,  Ottawa,  31st  May,  1890. 
To  His  Excellency  the  Governor  Geivral  in  Council  : 

The  undersigned  has  the  honour  to  submit  for  consideration  his  report  on  the  follow- 
ing Acts  passed  by  the  legislature  of  the  province  of  British  Columbia  in  the  session  of 
1889  : 

Chap.  18.  "An  Act  to  amend  the  law  relating  to  municipalities,  and  to  repeal  51 
Vic,  cap.  88,  intituled  'An  Act  respecting  Municipalities,'  in  Volume  one  of  the  Con- 
solidated Acts,  1888." 

The  undersigned,  in  recommending  that  this  Act  should  be  left  to  its  operation, 
deems  it  unnecessary  to  point  out  at  length  the  many  objections  which  may  be  taken  to 
the  powers  which  this  Act  purports  to  give  to  municipal  councils,  inasmuch  as  in  a  report 
bearing  even  date  with  this  on  Quebec  legislation,  he  has  dealt  fully  with  the  question 
regarding  the  same  powers,  which  by  provincial  legislation,  are  assumed  to  be  given  to 
the  city  of  Montreal. 

Chap.  29.   "An  Act  to  prevent  trespass  on  inclosed  grounds." 

This  Act  purports  to  impose  a  penalty  upon  persons  trespassing  upon  inclosed  land, 
and  provides  machinery  for  the  trial  of  such  offence.  In  this  respect  it  touches  the 
criminal  law,  and  it  may  be  at  variance  with  the  provisions  of  the  Canadian  statute 
respecting  malicious  injury  to  property.  The  question,  however,  is  one  which  may, 
without  detriment  to  the  public  interest,  be  left  to  the  courts  for  decision,  and  the  under- 
signed therefore  recommends  that  the  Act  be  left  to  its  operation. 

Chapter  33.  "An  Act  to  amend  the  New  Westminster  Act,  1888." 

In  his  report  upon  the  British  Columbia  legislation  of  1888,  the  unrlersigned  pointed 
out  certain  doubtful  provisions  iu  the  New  Westminster  Act  of  1888.     Some  of  the 
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same  objections  are  applicable  to  the  present  Act,  and  particularly  to  section  30,  which 
enlarges  the  city  council's  power  of  making  by-laws.  For  the  reasons  which  induced 
him  to  recommend  that  the  original  Act  should  be  left  to  its  operation,  the  undersigned 
also  recommends  that  this  Act  be  also  allowed  to  go  into  force. 

Chapter  34.  "  An  Act  to  incorporate  the  Canadian  Western  Central  Railway 
Company. " 

Section  30  of  this  Act  authorizes  this  company  to  issue  bills  of  exchange  and 
promissory  notes,  a  provision  which  may  be  an  infringement  upon  the  legislative 
authority  of  parliament,  but  in  view  of  the  Act  of  the  last  session  of  parliament, 
having  reference  to  such  instruments,  giving  power  to  companies,  under  certain 
restrictions,  to  issue  negotiable  instruments,  the  undersigned  recommends  that  this 
Act  be  left  to  its  operation. 

Chapter  35.  "An  Act  to  incorporate  the  Columbia  and  Kootenay  Railway 
and  Navigation  Company." 

This  Act  authorizes  the  company  thereby  incorporated,  to  build  and  operate  a  line 
of  railway  between  two  points  in  British  Columbia  and  is  so  far  within  the  competency 
of  a  provincial  legislature.  It,  however,  authorizes  the  company  to  operate  a  steamship 
line  to  and  fro,  from  a  point  where  the  Kootenay  River  intersects  the  international 
boundary  line  to  the  Kootenay  Lake,  and  through  and  throughout  it  and  its  navigable 
tributaries.  This  latter  undertaking  is  within  the  spirit,  if  not  within  the  exact  letter 
of  section  92,  subsection  10  of  the  British  North  America  Act,  which  prohibits  a  pro- 
vincial legislature  from  legislating  in  respect  to  lines  of  steamships  between  the  province 
and  any  Briti-^h  or  foreign  country.  Nor  does  the  undersigned  think  that  section  18  of 
the  Act,  which  was  inserted  in  it  with  the  obvious  intention  of  removirig  any  doubts  as 
to  its  legality,  withdraws  the  objection.  The  undersigned,  however,  recommends  that 
the  Act  be  left  to  its  operation. 

Chapter  36.  "  An  Act  to  amend  the  New  Westminster  Southern  Railway  Company 
Act." 

Under  the  original  Act,  chapter  36  of  1887,  the  company  were  authorized  (sec.  2) 
to  construct  a  railway  from  some  point  near  the  international  boundary  to  some  point 
on  the  south  bank  of  the  Fraser  River,  opposite  the  city  of  New  Westminster. 

Section  1  of  this  Act  purports  to  change  the  northern  terminus  of  the  I'ailway,  and 
to  fix  it  on  the  north  bank  of  the  Fraser  River,  and  to  give  power  to  construct  all  neces- 
sary bridges  crossing  the  line  between  the  terminal  points,  and  it  goes  on  to  declare  as 
follows  :  "  but  no  bridge  over  a  navigable  steam  shall  be  constructed,  until  such  construc- 
tion shall  have  been  approved  of  by  the  Governor  General  in  Council." 

So  far  as  this  amendment  purports  to  authorize  and  empower  a  provincial  railway 
company  to  bridge  a  navigalile  stream,  it  is  an  interference  with  the  powers  of  parlia- 
ment, which  alone  can  legalize  any  interference  with,  or  obstruction  to  navigation, 
whether  upcm  rivers  or  elsewhere.  A  provincial  legislature  may  authorize  a  company 
to  build  a  railway  between  two  points  in  a  province,  on  a  line  crossing  which  there  may 
be  a  navigable  stream,  but  the  parliament  of  Canada  alone  can  legalize  the  erection  of 
a  bridge  across  such  stream. 

The  undersigned  is  informed  that  the  Fraser  River  at  the  point  in  question,  is 
navigable,  and  if  this  information  be  correct,  clause  1  of  the  Act  in  question  is  iiltra 
vires  of  the  legislature.  The  Act,  however,  contains  other  provisions,  which  are 
doubtless  of  great  importance  to  the  company,  and,  inasmuch  as  the  officers  of  your 
Excellency's  government,  chari^ed  with  the  protection  of  navigation,  will  doubtless  "look 
after  the  public  interest  should  any  erection  be  attempted  to  he  made  over  the  river  in 
question,  under  tlie  provisions  of  this  Act,  and  as,  therefore,  no  public  interest  would 
be  subserved  by  the  disallowance  of  the  whole  Act,  the  undersigned  recommends  that 
it  be  left  to  its  operation. 

Chapter  40.  "An  Act  to  amend  the  '  Vancouver  Incorporation  Act,  1886,' and 
the  '  Vancouver  Incorporation  amendment  Act,  1887.'" 

This  Act,  among  other  things,  extends  the  powers  of  the  city  council  of  Vancouver 
to  make  l)v-laws. 
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The  undersigned,  in  recommending  that  it  be  left  to  its  operation,  would  express 
his  doubts  as  to  the  power  of  a  provincial  legislature  to  authorize  a  municipal  council 
to  pass  by-laws  upon  several  of  the  subjects  mentioned  in  the  Act. 

He  has,  however,  dealt  more  fully  with  this  subject  in  a  report  bearing  even  date 
herewith  upon  Quebec  legislation  for  the  year  1889.     (See  page  435  ante.) 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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BRITISH  COLUMBIA— 53rd  VICTORIA,  1890. 

4th  Session — 5th   Legislature.  ' 

Report  of  the  Hon.  the  Minister  oj  Justice  approved  by  His  Excellency  the   Governor 
General  in  Council  on  the  21st  Ajjril,  1891. 

Department  of  Justice,  Ottawa,  21st  March,  1891. 
To  Mis  Excellency  the  Governor  General  in  Council  : 

The  undersigned,  having  considered  the  Acts  passed  by  the  legislature  of  the 
province  of  British  Columbia  in  the  session  held  in  the  year  1890.  Nos.  1,  2,  4,  6  to  11 
13,  15,  17  to  19,  21,  23  to  30,  32,  34  to  40,  43  to  51,  53,  56,  57,  59,  to  67,  69  to  77,  79 
and  80,  which  were  received  by  the  Honourable  the  Secretary  of  State  on  the  3rd  day  of 
July  1890,  respectfully  recommends  that  they  be  left  to  their  operation,  and  that  the 
Lieutenant  Governor  of  that  province  be  so  informed . 

The  undersigned  observes  that  the  Acts  contained  in  the  printed  volume  of  statutes 
for  the  year  1890,  certified  by  the  Honourable  the  Secretary  of  State  as  having  been  re- 
ceived by  him  from  the  government  of  British  Columbia,  under  the  provisions  of  "  The 
British  North  America  Act,"  are  not  chaptered  or  numbered  in  consecutive  order,  there 
being  no  Acts  in  the  volume,  chaptered  or  numbered  as  follows  : — 14,  22,  31,  33,  41,  42, 
52,  54,  55,  58,  and  78.  The  undersigned  understands  the  explanation  to  be,  that  the  bills 
corresponding  to  the  numbers  left  out,  did  not  pass  the  legislature. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report  of  the  Honourable  the  Minister  of  Justice  approved  by  His  Excellency  the 
Governor  General  iti  Council  on  the  21st  April,  1891. 

Department  of  Justice,  Ottawa,  21st  March,  1891. 
To  His  Excellency  the  Governor  General  in  Couucil. 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  passed  by  the 
legislature  of  the  pmvince  of  British  Columbia  at  its  session  in  the  year  1890,  which 
Acts  were  received  by  the  Secretary  of  State  on  the  3rd  day  of  July  1890,  as  follows  : — 

Chapter  3.    "  An  Act  for  establishing  a  Juvenile  Reformatory." 

Section  4  of  this  Act  provides  that  any  boy  confined  in  one  of  the  common  jails  of 
the  province  under  sentence  of  imprisonment  for  any  offence  may,  by  warrant  signed 
by  the  provincial  secretary,  be  transferred  from  such  common  jail,  to  the  reformatory 
established  by  the  Act. 

The  undersigned  is  of  opinion  that  as  to  any  prisoner  convicted  under  any  other 
authority  than  that  of  an  Act  of  the  provincial  legislature,  such  legislation  is  ultra 
vires  of  a  provincial  legislature.  It  is  for  the  parliament  of  Canada  alone  to  decide 
the  character  of  the  punishment  to  be  undergone  for  a  violation  of  the  criminal  law,  and 
the  legislature  cannot  authorize  its  executive  officers  to  interfere  with,  or  alter  a  sentence, 
or  change  the  place  where  it  is  beinu  undergone,  unless  the  sentence  has  been  imposed 
under  the  authority  of  the  provincial  legislature  only.  If  it  should  be  necessary  to  do 
so  the  undersigned  can  cause  the  iiuostion  to  be  raised,  if  the  removal  should  be  attemp- 
ted of  a  prisoner  to  whom  tlH>  Act  uiidei'  consideration  cannot  lawfully  be  applied,  but 
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he  is  confident  that  the  provincial  authorities,  on  this  matter  being  brought  to  their 
attention,  will  cause  the  section  above  cited  to  be  amended,  so  as  to  make  the  limitation 
of  the  application  clear,  and  thus  avoid  confusion  or  mistake,  and  he  recommends  that  in 
the  meantime  the  Act  be  left  to  its  operation. 

Chapter  5.      "An  Act  to  amend  the  New  Westminster  Act." 

This  Act  has  been  passed  in  pursuance  of  a  suggestion  contained  in  the  approved 
report  of  the  undersigned  on  the  New  Westminster  Act  of  1888,  dated  the  1st  day  of 
June,  1889. 

Chapter  12.      "An  Act  to  amend  the  Game  Protection  Act." 

Section  7  of  this  Act  provides  in  effect  that  "no  one  shall  at  any  time  purchase  or 
have  in  his  possession  with  intent  to  export,  or  cause  to  be  exported  or  carried  out  of 
the  limits  of  the  province,  any  animals  or  birds  mentioned  in  the  Game  Protection  Act, 
in  their  raw  state." 

The  undersigned  is  inclined  to  the  opinion  that  the  legislation  operates  directly  as 
a  restriction  on  trade  and  commerce,  and  that  the  Dominion  parliament  alone,  under  its 
general  powers  of  legislation,  and  under  its  particular  powers  in  connection  with  the 
regulation  of  trade  and  commerce,  may  declare  what  goods  may,  or  may  not  be  exported 
from  Canada.  In  pursuance  of  this  authority  the  Dominion  parliauient  has  already 
legislated  in  respect  to  the  exportation  ot  game  from  Canada  {See  chapter  33,  R.S.C., 
sec.  7.) 

The  Act  may,  however,  be  left  to  its  operation,  leaving  the  question  as  to  the  con- 
stitutionality of  this  provision  to  be  adjudicated  upon,  should  occasion  arise  to  have  it 
tested,  and  the  undersigned  recommends  accordingly. 

Chapter  16.  "An  Act  to  incorporate  the  Columbia  and  Kootenay  Railway  and 
Navigation  Company." 

The  undersigned  begs  to  call  attention  to  section  12  of  this  Act,  which  authorizes 
the  company  to  maintain  a  line  for  the  purpose  of  carrying  freight  and  passengers  to 
and  fro  from  that  point  on  Kootenay  River,  where  the  southern  boundary  line  of  British 
Columbia  intersects  the  said  river,  thence  down  the  said  river  to  Kootenay  Lake. 

This  provision  is  conclusive  evidence  that  the  objects  of  the  company,  notwithstand- 
ing section  20  of  the  Act,  are  not  provincial,  but  international. 

The  parliament  of  Canada,  however,  at  its  last^  session  (53  Vict.,  chapter  87)  de- 
clared the  railway  to  be  a  work  for  the  general  advantage  of  Canada,  and  otherwise  con- 
finned  the  company's  charter.  The  Act  may  therefore  be  left  to  its  operation.  The 
undersigned  recommends  the  same  accordingly. 

Chapter  20.  "  An  Act  to  incorporate  the  New  Westminster  Electric  Light  and 
Motor  Power  Company." 

This  is  an  Act  incorporating  certain  persons  as  a  company,  for  the  purposes  of 
erecting  in  the  city  of  New  Westminster,  "  electric  light  and  other  apparatus  connected 
therewith,  and  their  appurtenances  and  other  instruments  used  in  connection  with  the 
business  of  the  electric  light  and  motor  power." 

Section  27  provides,  that  in  the  event  of  "any  Chinese  being  employed  by  the  com- 
pany, the  company  shall  be  liable  upon  summary  conviction  to  a  penalty  not  exceeding 
twenty-five  dollars  nor  less  than  ten  dollars  for  every  Chinese  employed,"  and  that  in 
the  event  of  '  any  Chinese  being  employed  by  any  of  the  company's  contractors  or  sub- 
contractor, any  such  contractor  or  sub-contractor  shall  be  liable  upon  summary  convic- 
tion, to  a  penalty  not  exceeding  twenty-five  dollars,  n^r  less  than  ten  dollars  for  every 
Chinese  employed.'  Also,  that  '  any  director  or  officer  of  the  company,  who  causes  or 
procures  any  Chinese  to  be  employed,  or  permits  or  connives  at  sucli  employment,  shall 
be  liable  to  the  like  penalties.' " 

The  validity  of  these  provisions  seems  open  to  qupstion,  on  the  ground  tliat  it  is  for 
the  parliament  of  Canada  to  legislate  respecting  aliens,  and,  therefore,  to  prescribe  their 
rights  and  disaVnlities. 

The  constitutionality  of  the  section  referred  to,  may,  however,  be  left  to  the  courts 
to  decide,  should  any  person  be  proceeded  against  under  its  provisons. 

The  undersigned,  therefore,  recommends  that  the  Act  be  left  to  its  operation. 
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Chapter  68,    "  An  Act  to  regulate  the  clearing  of  rivers  and  streams." 

This  Act  authorizes  the  Lieutenant  Governor  in  Council  to  empower  any  person  to 
clear  and  remove  obstructions  from  any  lake,  river,  creek  or  stream,  and  to  make  the 
same  fit  for  rafting  and  driving  logs  timber  and  lumber  thereon. 

It  makes  provision  for  compensation  to  the  owners  of  private  property  for  all 
damage  to  lands  taken  or  injuriously  affected. 

The  Act,  as  a  whole  would,  seem  to  be  intended  to  apply  to  all  rivers  in  British 
Columbia,  irrespective  of  the  ownership  of  such  rivers. 

In  the  view  of  the  undersigned,  the  interest  of  Canada  in  the  rivers  in  question  has 
not  been  duly  protected.  It  is  claimed  by  Canada  that,  under  "  The  British  North 
America  Act '  (3rd  schedule),  the  beds  of  all  rivers  ungranted  at  the  time  of  the  passing 
of  the  Act,  are  the  property  of  Canada,  and  that  a  local  legislature  may  not  in  any  way 
interfere  with  such  property.  The  Act  may,  however,  have  operation  in  regard  to  such 
rivers,  if  any,  as  have,  previously  to  the  union  of  British  Columbia  with  Canada,  been 
granted  to  private  individuals,  and  to  that  extent  is  intra  vires  of  the  legislature. 

The  undersigned,  therefore,  reserves  to  the  government  of  Canada  the  right,  at  any 
time  hereafter,  to  deal  in  any  way  it  may  think  fit  with  all  the  rivers  of  British  Columbia 
which  are  the  property  of  the  Crown,  including  all  rivers  in  the  Crown  lands  of  the 
province,  as  well  as  all  rivers  within  the  railway  belt  in  British  Columbia,  granted  to 
Canada  under  the  Act  of  union. 

With  this  reservation  the  undersigned  recommends  that  the  Act  be  left  to  its 
operation. 

Respectfully  submitted. 

J  KG.  S.  D.  THOMPSON, 

Minister  of  Justice, 
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BRITISH  COLUMBIA— 54th  VICTORIA,  1891. 

1st  Session — 6th  Legislature. 

Copy  of  resolutions  j)assed  at  public  meeting  held  at  Nelson,  B.C.,  on  28th  May,  1891, 

respecting  chapter  58. 

Whereas,  it  is  currently  rpported  that  interested  parties  are  exerting  their 
influence  with  the  Dominion  government  to  procure  the  disallowance  of  chapter  58 
intituled  "  The  Nelson  and  Fort  Sheppard  Railway  Act,  1891  "  ;  and 

Whereas,  the  southern  portion  of  Kootenay  district — one  of  the  most  promising 
mineral  regions  in  the  entire  Dominion — is  retarded  in  its  development  by  lack  of  a 
transportation  route  that  can  be  operated  during  the  winter ,  as  well  as  during  the 
summer ;  and 

Whereas,  for  want  of  all  the  year  transporation  facilities,  the  owners  of  our  mines 
are  compelled  not  only  to  pay  exhorbitant,  if  not  prohibitive,  freight  rates  on  the  output 
of  their  mines,  but  are  unable  to  get  their  output  to  a  market  for  6  months  in  the  year  ; 
and 

Whereas,  the  Canadian  Pacific  Railway  Company  is  either  unable  to  discover  a 
practicable  route  for  a  railway  from  the  Kootenay  Lake  country  to  its  main  line,  or 
unwilling  to  build  a  railway  if  a  route  has  been  found  ;  a; id 

Whereas,  the  people  of  the  western  portion  of  the  province  have  been  allowed  to 
construct  railways  that  give  them  competitive  transportation  facilities,  as  well  as  con- 
nection with  the  railway  systems  of  the  United  States,  as  have  also  the  people  of  Alberta, 
Manitoba,  Ontario,  Quebec  and  the  maritime  provinces  ;  and 

Whereas,  the  bill  chartering  the  Nelson  and  Fort  Sheppard  Railway  Co  npany  was 
passed  by  the  legislative  assembly  by  a  vote  of  23  yeas  to  4  nays,  notwithstanding  the 
active  opposition  of  the  Canadian  Pacific  company,  who  appeared  by  counsel  before  the 
railway  committee  of  the  assembly  ;  Therefore,  be  it 

Resolved,  that  the  people  of  the  Southei'n  Kootenay  earnestly  protest  against  the 
disallowance  of  the  "Nelson  and  Fort  Sheppard  Railway  Act,  1891,"  by  the  Dominion 
government,  deeming  such  action,  if  it  occurs,  to  be  not  only  an  injustice  to  the  people 
of  the  district,  and  an  interference  with  provincial  rights,  but  a  monstrously  unfair  pro- 
position to  make  an  entire  section  of  country  a  preserve,  for  the  benefit  of  a  single  rail- 
way corporation  ;  and  further, 

Resolved,  that  we  assert  the  right  of  the  people  of  the  district  to  construct  railways 
in  any  direction  which  their  interests  may  require,  and  that  we  declare  our  fixed  deter- 
mination to  maintain  such  right  at  any  and  all  cost  ;  and  further. 

Resolved,  that  the  provincial  government  be  requested  to  make  an  earnest  protest 
against  any  such  disallowance,  and  to  make  the  most  strenuous  efibrts  to  urge  upon  the 
Dominion  government  the  great  injustice,  and  the  bad  financial  policy  of  such  action  ; 
and  further. 

Resolved,  that  a  copy  of  these  resolutions  be  forwarded  to  the  Honourable  John 
Robson,  Premier  of  the  province,  and  a  copy  also  sent  to  Mr.  Mara,  our  member  in  the 
Dominion  House  of  Commons,  with  the  request  that  he  use  his  influence  against  the 
disallowance  of  the  Act  and  lay  these  resolutions  before  Sir  John  A.  Macdonald,  Pre- 
mier of  Canada,  and  Minister  of  Railways  and  Canals. 

JOHN  HOUSTON, 

Secy,  of  Meeting. 
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Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council,  on  the  2l8t  July,  1891. 

Department  of  Justice,  Ottawa,  21st  July,  1891. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  an  Act  passed  at  the  last  session  of 
the  legislature  of  British  Columbia  intituled  :  "  An  Act  to  incorporate  the  Nelson  and 
Fort  Sheppard  Railway  Company." 

Representations  have  been  made  that  it  would  be  for  the  benefit  of  the  company, 
and  in  the  public  interest,  that  the  pleasure  of  your  Excellency  in  regard  to  said  jAct, 
should  be  made  known  at  as  early  a  date  as  possible.  There  does  not  appear  to  be  any 
reason  why  the  Act  in  question  should  not  be  left  to  its  operation,  and  the  undersigned, 
therefore,  recommends  the  same  accordingly. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council,  on  the  11th  May,  1892. 

Department  of  Justice,  Ottawa,  10th  May,  1892. 

To  his  Excellency  the  Governor  General  in  Council  : 

The  undersigned  having  had  under  consideration  the  Acts  of  the  legislature  of  the 
province  of  British  Columbia,  passed  in  the  year  1891,  respectfully  recommends  that 
the  Acts,  chapters  2  to  5,  7  to  13,  15  to  28,  30  to  57,  59  to  73,  be  left  to  their  operation. 
The  remaining  Acts  have  been  reserved  for  a  separate  report. 

JNO  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report  of  the    Hon.   ihe  Minister  of  Justice,   approved   hy  his  Excellency  the   Governor 

in  Couucil  on  the  11th  May,  1892. 

Depautmknt  of  Justice,  Ottawa,  10th  May,  1892. 

To  His  Excdlehcy  the  Governor  General  in  Council. 

The  undersigned  has  the  honour  to  report  on  the  Acts  of  the  legislature  of  British 
Columbia  passed  in  the  year  1891,  certified  copies  of  which  Acts  were  received  by  the 
Secretary  of  Stat(!  on  the  12tli  M.iy,  1S91. 

Chapter  1.  "  An  Act  for  the  jjrotection  of  Cattle."  This  Act  purports  to  subject 
railway  companies,  unfier  the  jurisdiction  of  the  parliament  of  Canada  to  the  obligations 
and  recjuirements  of  the  Provincial  I'enic  Act,  thereby  extending  the  obligations  of  such 
conipanif^s  beyond  those  imjiosed  upon  thnn  by  the  Railways  Act  of  Canada. 

The  undersigned  has  douljt  as  to  whether  the  legislation  imposing  new  obligations 
upon  these  railway  conipanes  is  within  ili(>  powers  of  a  provincial  legislature,  but  as 
none  of  the  companies  likely  to  1)(>  all'ected  by  it  have  called  it  in  question,  the  under- 
signed does  not  consider  tliat  any  ])iil)!ic  interest  would  sutler  by  permitting  it  to  be 
left  to  its  operation,  and  he  recommends  aecoidingly. 
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Chapter  6.  "  An  Act  to  prevent  the  spread  of  Contagious  Diseases  among  Horses 
and  other  domestic  animals." 

Section  14  of  this  Act  authorizes  the  Lieutenant-Governor  in  Council  to  prohibit 
the  importation  of  diseased  animals  into  the  province. 

The  undersigned  considers  that  this  provision  is  an  infringement  on  the  exclusive 
powers  of  the  parliament  of  Canada  to  legislate  in  respect  of  quarantine,  and  may  also 
be  an  infringement  upon  its  exclusive  right  to  legislate  in  respect  to  trade  and  commerce. 
The  object  of  the  whole  Act  is  eminently  beneticial,  and,  in  the  view  of  the  undersigned 
it  may  safely  be  left  to  its  operation,  the  Lieutenant-Governor  of  the  province,  however, 
being  informed  that,  in  the  view  of  your  Excellency's  advisers,  he  cannot  legally  exercise 
the  special  power  purported  to  be  conferred  upon  him  by  the  section  referred  to.  The 
undersigned  respectfully  recommends  accordingly. 

Chapter  14. — "An  Act  to  further  amend  the  'Jurors'  Act.'" 

The  sections  of  this  Act,  8  to  15  inclusive,  deal  with  the  subject  of  juries  in  con- 
nection with  the  trial  of  criminal  cases.  In  the  view  of  the  undersigned,  those 
provisions  have  to  do  exclusively  with  procedure  in  criminal  matters,  as  distinguished 
from  the  constitution  of  courts  of  criminal  jurisdiction,  and  are  therefore  beyond  the 
provincial  jurisdiction.  Your  Excellency's  government,  however,  is  now  promoting 
legislation  in  parliament  in  relation  to  criminal  law,  containing  substantially  the  same 
provisions  as  those  referred  to,  and,  as  no  conflict  of  legislation  is  likely  to  arise  in  pi-ac- 
tice,  the  undersigned,  having  in  view  the  other  beneficial  provisions  of  the  Act  in 
question,  respectfully  recommends  that  the  Act  be  left  to  its  operation. 

Chapter  29. — "An  Act  to  consolidate  and  amend  the  'Municipal  Acts.'" 

In  recommending  that  this  Act  be  left  to  its  operation,  the  undersigned  does  not 
assent  to  the  proposition  that  a  provincial  legislature  has  authority  to  give  a  municipal 
council  all  the  powers  specified  in  section  96  of  the  Act.  Any  questions,  however,  as  to 
the  sutticiency  of  by-laws  made  in  pursuance  of  this  authority  may  be  fairly  raised  in 
the  courts,  and  the  undersigned  would,  therefore,  recommend  that  the  Act  be  left  to  its 
operation. 

Chapter  58. — "An  Act  to  incorporate  the  Nelson  and  Port  JSheppard  Railway 
Company." 

The  undersigned  has  dealt  with  this  Act  in  a  separate  report  dated  21st  July,  1891, 
which  report  has  already  been  approved  by  your  Excellency. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  (>/'  .Justice. 
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BRITISH  COLUMBIA— 55th  VICTORIA,  1892. 

2nd  Session — 6th  Legislature. 
Petition  from  the  Municipal  Cotmcil  of  the  District  of  Surrey,  B.C.,  re  Chapter  60. 

To  His  Excellency  the  Governor  General  of  Canada  in  Council  : 

The  humble  petition  of  the  municipal  council  of  the  district  municipality  of 
Surrey,  in  the  province  of  British  Columbia,  showeth  : — 

1.  That  by  the  British  Columbia  Municipal  Act,  1889,  section  98,  municipal  councils 
were  empowered  to  construct  works  for  the  deepening  of  streams,  ifec,  and  draining  of 
certain  localities,  and  to  charge  the  cost  upon  the  owners  of  lands  intended  to  be  benefited 
by  such  works,  conditionally  upon  receipt  of  a  petition  to  that  effect,  signed  by  a  majority 
of  such  landowners. 

2.  That  on  the  29th  May,  1889,  a  petition  was  presented  to  the  municipal  council 
of  Surrey,  praying  for  the  draining  and  dyking  of  certain  lands  in  the  valley  of  the 
Serpentine  River. 

3.  That  on  the  10th  August,  1889,  a  by-law  was  passed  by  the  said  municipal 
council,  for  the  dyking  and  draining  of  certain  lands  mentioned  in  a  schedule  attached 
to  said  by-law,  notwithstanding  the  facts  that : — 

(a.)  The  petition  aforesaid  did  not  contain  the  names  of  a  majority  of  the  owners  of 
of  lands  mentioned  in  the  said  schedule:  — 

{b.)  The  Municipal  Act  then  in  force,  did  not  authorize  dyking. 

4.  That  the  legislative  assembly  of  British  Columbia  did  on  the  26th  April,  1890, 
pass  an  Act  to  amend  the  Municipal  Act  1889  and  : — 

(a)  Added  the  word  "  dyking"  to  the  word  "draining"  whenever  it  occurs  in 
section  98  of  the  said  Act : — 

{h.)  Made  the  same  amendments  retroactive  so  far  as  relates  to  the  raising  of 
moneys  to  defray  the  co-^ts  of  works  already  constructed  under  a  by-law,  before  the  pas- 
sing of  the  Act  of  1889  (6th  April  1889  and  therefore  not  applicable  to  Surrey.) 

(c.)  And  authorized  municipalities,  to  raise  money  on  debentures  to  provide  funds 
for  payment  of  cost  of  such  works. 

5.  That  in  November,  1890,  another  by-law  was  passed  by  the  municipal  council  of 
Surrey,  amending  the  beforementioned  b}'  law  of  1889,  and  authorizing  the  issue  of  de- 
bentures amounting  to  825,000,  upon  the  credit  of  the  whole  municipality,  but  charging 
the  repayment  of  the  same  and  the  ]>aynient  of  interest,  upon  the  same  lands  as  tho.se 
mentioned  and   descrilied  in  tlie  schedule  of  the  said  by-law  oi:'  1889. 

6.  That  the  legislative  assembly  of  British  Columbia  in  the  Municipal  Act  1891, 
empowered  municipal  councils  to  pass  by-laws  with  the  consent  of  the  electors,  to  redeem 
and  validate  dijhentui-es  ai:d  secui-ities  of  doubtful  validity,  issued  at  any  time  prior  to 
the  passing  of  that  Act. 

7.  That  in  January,  IS9i',  the  Surrey  dyking  by-law  1890  above  mentioned,  was 
quashed  in  the  Supreme  Cnurt  of  ISritish  Columbia,  on  the  suit  of  E.  ]M.  Wiltshire, 
representing  the  owners  of  lands  iiiciitioncd  in  tlu^  schedule  of  the  .said  by-law,  for  rea- 
.sons  stated  in  the  judgintiit  deli  v<  red  liy  the  lion.  ^Ir.  Justice  Drake,  a  copy  of  which 
judgment  accompanit-s  this  jx't  it  ion. 

8.  Tnat  on  the  L'-'ird  \\)r'\\,  ISDi',  the  legislative  assembly  of  Britidi  Columbia 
pa.ssed  a  private  Act,  entitled,  "The  Surrey  Dyking  Act,"  which,  notwithstanding  that 
the  said  by-law  was  quashed  by  tlie  Supreme  Court  of  P.rilish  Columbia,  validates  or 
claims  to  validate  the  debentures  "purporting"  to  be  issued  undei-  the  said  by-law  ; 
and  charges  the  ptincip;d  and  interest  partly  to  the  lands  descril)ed  in  the  schedule 
before  meniioned,  and  partly  t)  the  whole  municipality.  A  copy  of  the  said  Act 
accompanies  this  petition  and  is  marked  "  B.' 
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9.  That  the  before  mentioned  lawless  Acts  of  the  municipal  council  of  Surrey  in 
past  years,  have  been  contrary  to  the  wishes  of  the  electors. 

10.  That  on  the  14th  May,  1892,  the  reeve  of  Surrey,  by  virtue  of  the  British 
Columbia  Municipal  Act,  1892,  section  21,  subsection  (i),  published  a  message  to  the 
municipal  council,  pointing  out  grave  doubts  of  the  constitutionality  of  the  said  Surrey 
Dyking  Act,  and  the  great  injury  done  to  the  municipality  and  to  all  Her  Majesty's 
faithful  subjects  by  the  said  retrospective  and  retroactive  legislation  p  issed  by  the 
legislative  assembly  of  British  Columbia.  A  copy  of  which  message  accompanies  this 
petition. 

Your  petitioners  therefore  humbly  pray  that  your  Excellency  will  be  pleased  to 
disallow  and  veto,  or  suspend  awaiting  an  expression  of  Her  Majesty's  pleasure,  the 
said  Surrey  Dyking  Act,  1892,  passed  by  the  legislative  assembly  of  British  Columbia, 
for  the  following  reasons,  amongst  others  :  — 

1.  That  retroactive  legislation  of  this  kind  is  dangerous,  and  not  to  the  public 
interes^ 

2.  That  the  Act  virtually  upsets  a  decision  of  the  Supreme  Court,  obtained  at 
great  cost  by  a  section  of  the  ratepayers  of  Surrey,  and  deprives  them  of  the  protection 
which,  in  other  colonies,  is  afforded  by  ths  courts  of  law. 

3.  That  the  security  of  public  and  private  rights  in  property  is  thereby  destroyed. 

4.  That  the  said  Act  in  the  preamble  states  that  the  Surrey  Dyking  By-law  was 
quashed  by  the  Supreme  Court  "  for  the  omission  by  the  said  corporation  to  f-ause 
the  same  to  be  advertised,  and  for  other  alleged  irr-gularities,"  which  is  untrue,  the 
real  reasons  being  given  by  the  Hon.  Mr.  Justice  Drake  in  the  published  judgment; 
and  moreover,  your  p.titioners  are  of  the  opinion  that  Her  Majesty's  judges  in  the 
Supreme  Court  d  >  not  ba>e  iheir  decisions  on  '■'■  aUegi'd  irregularities." 

5.  That  the  said  Act  validates  or  claims  to  validate  debentures  '■'■  purportinq  to  be 
issued  by  the  corporation  of  the  district  of  Surrey,"  the  said  word  "  purporting  "  havin*' 
been  added  in  the  bill  since  the  presentation  of  the  petition  of  the  municipal  council 
of  Surrey  to  the  legislative  assembly,  which  petition  stated  iutar  alia  : — 

'•  1.  That  the  corporation  of  the  district  of  Surrey  has  never  issued  any  debentures." 
"4.   That  your  petitioners   believe   the  said   forms  of  debentures   were  afterwards 
signed  by  a  person  thereby  purporting   to  be  reeve  of  Surrey,   who    was   neither  reeve 
nor  a  councillor  of   the  same,   and  therefore  that  such  proceeding  was  fraudulent,  and 
greatly  to  the  injury  of  your  petitioners." 
A  copy  of  the  said  petition  is  annexed. 

6.  That  your  petitioners,  tlieref(H-e,  by  the  use  of  the  word  "  purporting,"  are  de- 
prived of  their  remedy  at  law  against  fraudulent  practices,  and  the  said  Act  is  a  con- 
donation of  fraud  in  the  past,  and  an   encouragement  to  lawless  conduct  in  the  future. 

7.  That  the  schedule  of  the  said  Act  contains  two  distinct  lists  of  lands  of  varyino' 
proportions  of  supposed  benefit  :  but  the  Act  contains  no  authority  to  charge  the  said 
lands  in  any  differing  proportions  ;  and  that  theiefore  great  litigation  would  ensue  upon 
putting  the  Act  into  force. 

And  your  petitioners  will  ever  pray,  &c.,  A'c. 

WALTER  J.  WALKER, 

RppA-i-  of  Surri'ij. 

SCHEDULE. 

JA>it  of  aceonipainjing  Papers. 

A.  Judgment  of  Supreme  Court  of  British  Columbia,  to  quash  the  Surrey  Dykin" 
By-law,  1890,  delivered  in  January,  1892. 

B.  Surrey  Dyking  Act,  1n92,  passed  the  23rd  April,  1892,  validating  debentures 
"  purporting  "  to  be  issued  under  the  Surrey  Dyking  By-Law,  1890,  finally"  cjuashed  in 
January,  1892. 

C.  Message  of  the  Reeve  of  Surrey  re  Surrey  Dyking  Act  dated   14th    May,    1892. 

D.  Petition  of  the  corporation  of  the  district  of  Surrey  against  the  Surrey  Dykin" 
Bill,  5th  March,  1892. 
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Petition  of  Corporation  of  District  of  Survey,  re  Chapter  60. 

To  tlie  Honourable  the  Speaker  and  Members  of  the  Legislative  Assembly  of  the  Province 
of  Britisli  Columbia  : 

Whereas  attempts  are  being  made  to   induce   your  honourable  House   to  validate 

certain  debentures,  said  to  have  been  issued  by  the  corporation  of  the  district  of  Surrey : 

The  petition  of  the  said  corporation  of  the  district  of  Surrey,  humbly  showeth  : — 

1.  That  the  corporation  of  the  district  of  Surrey  has  never  issued  any  debentures. 

2.  That  the  Supreme  Court  of  British  Columbia  has  quashed  the  by-law  under 
which  it  was  proposed  to  issue  debentures,  on  account  of  its  being  ultra  vires ;  not 
assented  to  by  the  ratepayers  ;  not  reconsidered  as  the  law  requires,  and  for  other  reasons. 

3.  That  on  the  23rd  day  of  March,  A.D.  1871,  Henry  T.  Thrift,  Esq.,  then  reeve 
of  the  municipality,  applied  to  the  council  tor  permission  to  sign  and  issue  certain  forms 
of  debentures,  proposed  to  be  issued  as  aforesaid,  which  permission  was  refused. 

4.  That  your  petitioners  believe  the  said  forms  of  debentures  were  afterwards  signed 
by  a  person  thereby  purporting  to  be  reeve  of  Surrey,  who  was  neither  reeve  nor  a 
councillor  of  the  same,  and,  therefore,  that  such  proceeding  was  fraudulent,  and  greatly 
to  the  injury  of  your  petitioners. 

5.  That  as  no  debentures  were  ever  issued  by  your  petitioners,  it  is  not  true  that 
the  Bank  of  Montreal  eithei-  purchased  thein,  or  made  advances  upon  them  as  securities  ; 
moreover,  municipal  debentures  cannot,  by  law,  be  hypothecated  or  used  as  collateral 
securities. 

6.  That  your  petitioners  believe  the  Bank  of  Montreal  advanced  money,  not  on  the 
said  so-calh-d  debentures,  but  upon  notes  of  hand,  with  collateral  securities  of  certain 
members  of  Council  and  others,  amongst  them  being  Henry  T.  Thrift,  Esq.,  who  signed 
a  note  for  $3,000.00,  and  executed  a  mortgage  in  addition  thereto  in  favour  of  the  said 
bank. 

7.  That  the  moneys  obtained  from  the  Bank  of  Montreal  were  illegally  expended 
without  the  consent  of  the  majority  of  the  owners  of  lands  intended  to  be  benefited 
thereby,  and  also  without  the  consent  being  asked  of  the  ratepayers  in  general. 

8.  That  the  said  expenditure  amounted  to  about  ."?2o,000,  although  contracts  were 
let  for  the  execution  of  the  works  for  about  $9,000,  with  bonds  and  sureties  to  the 
amount  of  $20,000  for  their  due  fultilnient. 

9.  That  no  benelit  can  be  shown  to  have  resulted  to  the  municipality  of  Surrey  from 
the  said  expenditure,  the  said  works  being  now  useless  on  account  of  faulty  construction 
and  other  reasons ;  a  suit  being  now  pending  in  the  courts  of  law  against  the  contractor 
and  his  suretie-^. 

10.  That  your  petitioners  believe  the  existing  municipal  laws  are  for  the  protection 
of  ratepayers  and  their  property,  and  if  reckless  councillors  can  obtain  loans  of  money 
in  spite  of,  and  utterly  contrary  to,  those  laws,  great  injury  will  result  to  Her  Majesty's 
faithful  subjects  within  the  limits  of  municipalities. 

Your  ]:>etition('rs,  the  said    coi'poration  of   the  district  of  Surrey,  therefore  humbly 
pray  that  your  honourable  House  will  be  pleased  either  to  utterly  refuse  to  validate  the 
said   so-called  deb(;ntures,    or   to   direct,    (and   that  you    will  direct)  that  a  local  public 
inquiry   be  made  into  th(i  whole  circumstances  by  a  commission   specially  appointed  so 
to  do,  and  to  report  to  the  next  session  of  your  honourable  House. 
And  your  petitioners,  as  in  duly  bound,  will  ever  pray,  etc.,  etc. 
At  a  meeting  of  th*;  municipal  council  of   tlie  district   of   Surrey,   duly   summoned 
and  held  at    the  town  hall  of   Surioy  aforesaid,  on  the  fifth  day  of  March,  in 
the  year  of  our    Lord   one    thousiind   eight    hundred   and    ninety-two,    it   was 
ordered: — -"That     the    corporate  s(>al    of    the   corporation  of   the  district  of 
Surrey  be  attached  to  the  forc^oiuLT  petition,'  and  so  done  in   the  presence   of 
ihe  whole  council. 

Edmund  T.  Wadk,  Wai.tku  J.  Walkkr, 

C.  M.  (.'.  Reeve  of  Surrey. 
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Deputy  Attorney  General  to  the  Honourable  the  Minister  of  Justice. 

Attorney  General's  Office,  Victoria,  B.C.,  6th  January,  1893. 
Re  Surrey  Dyking  Act,  1892  (chapter  60). 

Sir, — Referring  again  to  your  communication  of  the  3rd  November  ult.,  I  have 
the  honour,  by  direction,  to  place  before  you  the  following  facts,  which  may  be  of  ser- 
vice to  you  in  the  consideration  of  the  course  to  be  adopted  in  reference  to  the  petition 
of  the  municipal  council  of  Surrey,  praying  for  the  disallowance  of  the  above  Act. 

Some  of  the  more  prominent  facts  connected  with  the  matter  are  as  follows  :, — 

The  Surrey  council  in  1889,  at  the  request  of  persons  interested  in  reclaiming 
certain  lands  in  the  municipality,  made  provisions  by  a  by-law  for  reclaiming  these 
lands,  and  to  carry  out  the  purposes  of  the  by-law,  borrowed  upon  the  ordinary  revenue 
of  the  municipality  for  that  year,  the  sum  of  $12,000,  which  said  sum  was  to  have  been 
paid  out  of  the  said  ordinary  revenue.  The  contract  was  then  let  to  dyke  the  lands, 
but  the  work  was  performed  by  the  contractor  in  so  unsatisfactory  a  manner,  that,  in 
order  to  save  the  work  done  from  destruction,  and  obtain  the  benefit  of  the  money 
expended,  it  became  necessary  to  raise  a  further  sum  of  $8,000  without  delay.  This 
sum  of  $8,000,  like  the  former  sum  of  $12,000,  was  borrowed  by  the  then  council  from 
the  Bank  of  Montreal  upon  the  ordinary  revenue  of  the  municipality,  and  it  should 
have  been  repaid  out  of  the  said  ordinary  revenue. 

So  far  the  transaction  is  one  quite  within  the  powers  of  the  corporation,  and  the 
bank  seems  to  have  been  of  the  same  opinion,  and  avanced  the  money  borrowed  by  the 
corporation  in  perfect  good  faith. 

Afterwards,  in  order  to  complete  the  works,  reduce  the  rate  of  interest,  and  spread 
the  repayment  of  the  money  over  a  term  of  years,  the  impeached  by-law  was  passed. 

The  manager  of  the  bank,  relying  on  the  legality  of  the  first  advances  and  assur- 
ances of  the  council,  did  not  insist,  as  he  might  have  done,  on  the  immediate  repayment 
of  the  sum  of  $20,000  so  advanced  as  aforesaid,  but,  in  order  to  assist  the  corporation, 
accepted  the  debentures  issued  under  the  impeached  by-law,  in  satisfaction  of  the  prior 
loan,  and  also  advanced,  upon  the  same  debentures,  the  further  sum  of  $5,000. 

Soon  after  the  debentures  were  issued,  some  of  the  residents  of  the  municipality 
conceived  the  idea  of  contesting  the  by-law,  in  order  that  they,  having  got  the  benefit 
to  be  derived  from  the  borrowing  of  the  money  and  construction  of  the  dyke,  might  be 
relieved  from  the  repayment  of  the  moneys   advanced  by  the  bank. 

The  facts  above  referred  to  will  be  found  set  out  in  the  petition  of  Mr.  G.  D. 
Bryraner  to  the  House  at  its  last  session,  herewith  inclosed. 

Upon  the  application  to  quash  the  by-law  before  Mr.  Justice  Drake,  the  discussion 
was  of  course  limited  to  the  technical  validity  of  the  by-law  itself,  without  reference  to 
the  facts  above  set  out.     The  real  merits  were  not  discussed  before  him,  or  any  justice. 

A  careful  perusal  of  his  judgment  will,  I  think,  show  that  the  chief  grounds  upon 
which  the  by-law  was  quashed,  was  the  want  of  publication. 

I  am  also  informed  that  this  is  a  matter  upon  which  most  stress  was  laid  in  the 
argument,  and  the  one  that  seemed  to  most  influence  the  mind  of  the  judge,  and  it  is 
no  doubt  fatal. 

Instead  of  instituting  legal  proceeding  to  recover  the  moneys,  the  bank  thought  fit 
to  apply  for  a  private  bill  to  validate  the  debentures,  by  which  course  the  expense  of 
prolonged  litigation  was  avoided,  advantageously  to  all  concerned. 

A  notice  was  accordingly  inserted  in  the  Gazette  and  the  local  press,  of  the  inten- 
tion to  apply,  and  in  due  course  a  petition,  of  which  I  inclose  a  copy,  was  presented  for 
a  private  bill  for  the  purposes  aforesaid. 

This  petiti(jn  was  supported  by  another  also  inclosed,  which  lust  named  petition 
was  signed  by  a  large  majority  of  the  largest  and  most  influential  land  owners  in  the 
municipality,  whose  chief  motive,  all  the  facts  of  the  case  being  known  to  them,  was 
to  save  the  municipality  from  the  disgrace  which  would  attach  to  the  repudiation  of  a 
just  obligation,  and  the  consequent  deterioration  of  its  credit. 
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Pending  the  meeting  of  the  House,  a  new  council  was  elected,  and  owing  to  the 
informalities  in  the  election  and  qualification  of  some  of  the  candidates,  who  were  in 
favour  of  meeting  the  obligations  of  the  former  council,  a  majority  hostile  to  such  a 
course  and  in  favour  of  repudiation,  was  secured.  Counter  petitions,  herewith  inclosed, 
were  presented  by  the  last  named  council  to  the  House,  and  the  whole  matter  was 
referred  to  the  private  bills  committee. 

The  committee,  having  first  caused  public  notice  of  the  sitting,  and  the  object,  to 
be  published  in  a  newspaper  circulating  in  the  municipality,  sat  for  several  days  and 
heard  evidence  both  in  support  of  and  against  the  petition.  Counsel  were  heard  on 
behalf  of  the  petitioners  for  the  bill,  and  on  behalf  of  the  opponents.  The  bill,  as 
originally  presented  to  the  House  and  referred  to  the  committee,  was  carefully  amended. 
On  the  23rd  March,  the  committee  reported  to  the  House  that  the  preamble  was  proved, 
and  further  referred  the  bill  to  the  House  with  the  amendments,  together  with  the 
evidence  which  had  been  taken  in  shorthand  by  a  stenographer,  specially  engaged  for 
that  purpose. 

The  whole  matter  was  again  fully  discussed  in  the  House  on  the  second  reading  of 
the  bill  on  the  29th  March,  and  the  House  arrived  at  the  same  conclusion  as  the  com- 
mittee, viz.,  that  the  opposition  to  the  bill  was  in  fact  an  attempt  to  repudiate  an 
obligation,  incurred  in  perfect  good  faith  by  the  predecessors  in  office  of  the  then  council, 
and  that  such  council  were  endeavouring  to  take  advantage  of  defects  in  the  by-law 
authorizing  the  issuing  of  the  said  debentures,  and  by  that  means  to  repudiate  an  obliga- 
tion which,  if  no  by-Law  had  been  passed,  could  not  have  been  successfully  impeached. 

The  bill  passed  the  second  reading  by  a  large  majority,  irrespective  of  any  party 
vote,  some  three  or  four  members  only  voting  against  it. 

It  may  not  perhaps  be  out  of  place  for  me  to  explain  that  that  portion  of  the 
whole  indebtedness  provided  for  by  the  by-law  thrown  upon  the  lands  of  the  municipal- 
ity generally,  represents  the  sum  expended  by  the  council  after  default  by  the  contractors, 
to  avoid  the  total  loss  of  any  benefit  from  the  works,  which  would  inevitably  have 
followed  the  failure  to  complete  them. 

The  work  has  been  of  benefit  to  some  of  the  roads  of  the  municipality,  as  well  as 
the  dyked  lands. 

Referring  generally  to  the  subject,  of  which  the  bill  under  consideration  is  an 
instance,  I  think  you  will  agree  that  the  matter  is  one  almost  entirely  of  discretion,  in 
the  exercise  of  coercive  powers  upon  the  part  of  the  legislature.  That  this  case  amply 
justified  such  exercise,  the  above  facts  I  venture  to  submit  clearly  show,  as  the  credit 
of  all  municipal  institutions  would  be  seriously  impaired,  if  such  tactics  of  repudiation 
were  allowed. 

The  vote  in  the  legislature  is,  T  think,  a  fair  criterion  of  the  merits  of  the  case,  as 
the  members  had  a  full  opportunity  of  hearing  all  the  evidence,  and  of  arriving  at  a 
fair  judgment  in  the  matter. 

These  considerations  will,  no  doubt,  have  already  presented  themselves  to  you,  and 
doubts  as  to  the  propriety  of  le;i\  ing  the  Act  to  its  operation  would  probably  only  arise 
in  your  mind,  if  gross  injustice  app(>ared  to  have  been  done  by  the  legislature.  That 
this  was  not  the  case,  I  believe  you  will  conclude  when  you  read  the  allegations  of  the 
petition  in  the  light  of  the  facts  above  set  out. 

If  any  point  wliich  .seems  of  importance  to  you  has  escaped  my  attention,  I  will  be 
happy  to  aftord  any  explanation  in  legard  to  it. 


T  have,  etc. 


Aim  [I;  11  G.  SMITH, 

Deputy  Attorney  (/eneral. 
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Petition  of  G.  D.  Brymner,  Manager  of  the  Bank  of  Montreal,  New  Westminster. 

To  the  Honourable  the  Speaker  and  Members  of  the  Legislative  Assembly  of  the  Province 

of  British  Columbia  : 

The  petition  of  the  undersigned,  George  Douglas  Brymner,  of  the  city  of  New 
Westminster,  of  the  province  of  British  Columbia,  manager  of  the  Bank  of  Montreal, 
humbly  showeth  : — 

That  the  corporation  of  the  district  of  Surrey,  by  a  by-law  known  as  the  "  Surrey 
Dyking  and  Drainage  By-Law,  1889,"  made  provision  for  the  reclaiming  of  certain  lands 
in  the  said  district,  as  therein  set  forth,  which  by-law  is  duly  published  in  the  British 
Columbia  Gazette  : 

That  the  council  of  the  said  corporation,  for  the  said  year  1889,  borrowed  upon  the 
credit  of  the  ordinary  revenues  of  the  municipality  for  that  year,  the  sum  of  $12,000,  to 
be  repaid  within  that  year  out  of  the  said  ordinary  revenues  : 

That  the  moneys  so  borrowed,  as  aforesaid,  were  expended  by  the  said  corporation 
in  or  towards  the  construction  of  the  said  works,  in  the  expectation  that  the  moneys 
authorized  and  required  by  the  said  by-law  to  be  levied  upon  the  lands,  to  be  benefited 
by  the  said  works  would  be  available  to  re-imburse  the  moneys  so  withdrawn  from  the 
said  ordinary  revenues  of  the  said  corporation,  and  applied  in  or  towards  the  construc- 
tion of  the  said  works  as  aforesaid  : 

That  the  contractors  with  the  said  corporation  for  the  construction  of  the  said 
works  made  default  therein,  and  the  nature  of  the  said  works  was  such  that,  unless  the 
same  had  at  once  been  prosecuted  to  completion,  not  only  would  no  benefit  be  derived 
from  that  portion  then  constructed,  but  such  portion  itself  was  liable  to  be  swept  away, 
and  the  benefit  of  the  moneys  heretofore  expended  wholly  lost,  whereby  it  became 
necessary  for  the  said  corporation  to  undertake,  and  they  did  accordingly  undertake,  the 
completion  of  the  said  works,  and  completed  the  same  : 

That  by  reason  of  the  default  of  the  said  contractors,  the  said  corporation  found  it 
necessary  to  expend  and  did  expend  the  further  sum  of  $13,000  in  completing  the  said 
works,  over  and  above  the  sum  of  $12,000,  being  the  estimated  cost  of  the  works  afore- 
said, at  the  time  of  the  passing  of  the  said  by-law  : 

That  the  said  corporation,  for  the  purpose  of  providing  temporarily  for  the  prose- 
cution of  the  said  works,  pending  the  passing  of  the  by  law  hereinafter  referred  to, 
applied  in  the  completion  of  the  said  works,  the  further  sum  of  $8,000,  which  was  also 
borrovved  upon  the  credit  of  the  ordinary  revenues  of  the  municipality,  to  be  repaid  out 
of  the  same  duinng  the  then  current  year  : 

That  the  said  corporation,  being  desirous  of  providing  for  the  obtaining  of  the 
moneys  so  recjuired  for  the  said  works,  as  aforesaid,  upon  the  credit  of  the  said  corpora- 
tion, that  the  same  might  be  procured  at  a  lower  rate  of  interest  than  could  otherwise 
be  expected,  and  of  spreading  the  repayment  thereof  over  a  period  of  years,  for  the 
benefit  of  the  persons  chargeable  with  the  repayment  thereof,  and  of  repaying  the 
moneys  so  borrowed,  as  aforesaid,  and  providing  also  for  the  additional  sum  necessary 
to  make  up  the  total  sum  of  $25,000  so  expended,  as  aforesaid,  passed  a  by-law,  called 
the  "  Surrey  Dyking  and  Drainage  By-Law,  1890,"  which  was  published  in  the  said 
British  Columbia  Gazett>',  on  the  20th  day  of  November,  1890  : 

That  the  said  moneys  so  borrowed  by  the  said  council  were  borrowed  from  the 
Bank  of  Montreal  through  your  petitioner,  who  advanced  the  same  because  of  the 
passage  of  two  several  by-laws  of  the  said  corporation  of  the  district  of  Surrey,  duly 
passed  and  published  in  the  British  Columbia  Gazette,  as  aforesaid,  authorizing  the 
borrowing  of  the  said  respective  sums  on  the  credit  of  the  said  municip  ility  and  the 
repayment  thereof,  out  of  the  current  yearly  revenues  of  the  municipality. 

That,  relying  upon  representations  made  l)y  the  council  of  the  said  corj)oration,  as 
to  the  passage  of  the  by-law  which  your  petitioner  hereby  asks  to  have  confirmed,  he 
did  not  insist,  as  he  would  otherwise  have  done,  on  the  repayment  of  the  said  moneys 
so  borrowed  from  the  said   Bank  of   Montreal,  according   to   the   terms  of   the  said  two 
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by-laws  authorizing  the  borrowing  thereof,  but  delayed  such  action  to  enable  the 
council  to  complete  the  passage  of  the  by-law  hereinbefore  mentioned,  authorizing  the 
issue  of  debentures  providing  for  the  whole  of  the  said  indebtedness  : 

That  the  said  last-mentioned  by-law  was  accordini^ly  passed  by  the  said  council  and 
published,  and  the  debentures  thereby  authorized  were  issued  and  delivered  by  your 
said  petitioner  for  the  Bank  of  Montreal,  upon  account,  and  for  the  purpose  of  wiping 
out  the  indebtedness  then  existing,  as  aforesaid  : 

That  the  said  by-law  was  quashed  by  a  judge  of  the  Supreme  Court  of  British 
Columbia  for  a  defect  in  the  publication  thereof,  and  for  other  alleged  irreetularities  : 

That  before  the  quashing  of  the  said  by-law  the  debentures  thereby  authorized  to 
be  issued  had  been  made  and  issued  and  applied  as  aforesaid. 

Your  petitioner  says  that  the  acts  of  the  said  council,  in  borrowing  the  said  money 
from  the  Bank  of  Montreal,  and  in  expending  the  same,  and  in  seeking  to  provide  for 
the  said  indebtedness  by  authorizing  the  issue  of  the  said  debentures,  were  done 
publicly,  and  were  well  known  to  the  ratepayers  because  of  the  same  having  been 
discussed  and  sanctioned  by  the  council  at  public  meetings  thereof,  and  by  the  publica- 
tion of  the  said  by-laws,  as  afoi-esaid,  and  by  the  default  of  the  contractors  in  not 
performing  their  contract  for  the  construction  of  the  said  works,  which  was  the  subject 
of  much  and  frequent  discussion  in  the  council,  and  among  the  ratepayers. 

Moreover,  one  of  the  principal  objectors  to  the  relief  which  your  petition  asks, 
being  an  accountant,  was  employed  by  the  said  council  to  prepare  the  schedule  to  the 
said  by-law,  which  your  petitioner  here})y  asks  to  have  confirmed. 

Your  petitioner  states  that,  notwithstanding  what  is  set  forth  in  the  last  preceding 
paragraph  no  objection  was  made  to  the  loaning  by  the  Bank  of  Montreal  of  the  said 
moneys,  or  any  part  thereof,  nor  was  any  notice  given  to  the  Bank  of  Montreal  or  to 
you  petitioner  objecting  to  any  such  loan,  nor  was  any  objection  made  to  the  said 
council  in  relation  thereto. 

Your  petitioner  submits  that,  under  the  circumstances,  it  would  be  most  inequit- 
able and  unjust  that  the  corporation  of  the  district  of  Surrey,  who  received  the  said 
moneys  and  expended  the  same,  and  the  persons  benefited  by  such  expenditure  should, 
notwithstanding,  be  allowed  to  repudiate  their  obligations  to  repay  the  same. 

Your  petitioner,  therefore,  humbly  prays  that  your  honourable  House  will  be 
pleased  to  pass  an  Act  to  make  the  debentures,  issued  as  aforesaid,  a  good  and  valid 
security  for  the  moneys  advanced  thereon,  and  to  provide  for  the  payment  of  the 
interest  and  principal  of  the  said  debentures. 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray. 

GEO.  D.  BRYMNER, 

Manager,  Bank  of  Montreal,  Neiv  Westminster. 


I'etition  of  Rate  payer  x  of  Corporation  of  District  of  Surrey. 

To  the  Honourable  tJie  Speaker  and  Mi-mbers  of  the  Legislative  Assembly  of  tlie  I'rorince  of 
BritisJi,   Columbia  : 

The  petition  of  tlie  undersigned,  ratepayers  of  the  corporation  of  the  district  of 
Surrey,  humbly  showeth  : — ■ 

1.  That  your  rietitioners,  on  the  10th  day  of  August,  A.D.  1889,  passed  a  by-law 
to  proviile  for  dyking  and  draiiiiiii,'  p;irt  of  the  lands  situated  within  the  municipality. 

2.  That  your  petitioners  afterwards,  in  the  iiiontli  of  November,  A.D.  1890,  passed 
another  by-law,  to  pr(i\  ide  means  foi'  (ihtaiiiiug  money  to  carry  out  the  work  contempla- 
ted  by  the  by-law  {)assed  in   Auu'ust,    1 SS!),  and  some  further  necessary  improvements. 

.'}.  That  your  petitioners,  believing  that  the  l)y-law  passed  as  aforesaid,  in  Nov- 
ember, 1890,  was  a  good  and  valid  by-law,  olttained  from  the  15ank  of  ^Montreal  the  sum 
of  Sio.OOO.OO,  and  issued  debentures  for  the  said  sum  payable  in  twenty  years,  and 
beai'ing  interest  at  the  rate  of  six  pei-  cent  jier  annum. 
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4.  That  the  said  bank,  upon  the  security  of  the  said  by-law,  and  the  good  standing 
and  credit  of  the  municipality  of  the  district  of  Surrey,  advanced  the  saidsum  in  good 
faith  and  upon  reasonable  terms. 

5.  That  the  said  by-law,  so  parsed  in  November,  1890,  as  aforesaid,  has  been  de- 
clared by  the  Supreme  Court  of  British  Columbia  to  be  invalid,  and  by  an  order  of  the  said 
court,  the  same  has  been  quashed  for  want  of  proper  advertising,  and  other  defects. 

6.  That  your  petitioners  are  justly  and  truly  indebted  to  the  said  Bank  in  the  sum 
aforesaid,  with  the  interest  thereon,  but  in  consequence  of  the  said  by-law  having  been 
quashed  as  aforesaid,  your  petitioners  are  unable  lawfully  to  meet  their  just  and  legitimate 
obligations. 

7.  That  your  petitioners  are  desirous  of  meeting  their  legitimate  obligations,  and 
maintaining  the  credit  and  honour  of  the  municipality  and  the  good  faith  and  reputa- 
tion of  the  inhabitants  thereof. 

8.  That  your  petitioners,  while  admitting  their  liability  to  the  said  bank,  submit 
that  the  payment  of  the  principal  and  interest  should  be  borne  by  the  persons  and  lands 
intended  to  be  benefited  by  the  expenditure  of  the  said  sum  so  borrowed. 

Your  petitioners,  therefore,  humbly  pray  that  your  honourable  House  will  be 
pleased  to  grant  leave  to  introduce  and  pass  an  Act,  to  make  the  debentures  so  issued  by 
your  petitioners  as  aforesaid  a  good  and  valid  security  for  the  moneys  advanced  by  the  said 
Bank,  and  the  interest  thereon,  and  to  enable  your  petitioners  to  provide  means  for 
paying  the  interest  on  the  said  debentures,  and  the  principal  sum  when  the  same  shall 
become  due,  and  for  levying  a  rate  upon  the  persons  for  whose  benefit  the  dyke  was 
-constructed. 

British  Columbia  Mills,  Timber  a\d  Tradixg  Co.,  Royal  City  Branch, 


Joiix  Hendry, 

General  Manager, 

And  31  others. 


[A  similar  petition,  signed  by  Johann  Wulffsohn  and  23  others.] 


Petition  of  Ratepayers  and  Land  Owners  upon  the  Serpentine  River,  (B.C.) 

To  the  llommrnhle  the  Speaker  and  the   Members  of  the   Legislative  Assembly  of  the  Pro- 
vince of  British    Columbia  : 

The  humble  petition  of  the  undersigned  ratepayers  and  land-owners  upon  the  Ser- 
pentine River,  who  were  proposed  to  be  assessed  under  the  Surrey  Dyking  By-Law, 
1890,  showeth  :— 

That  vour  petitioners  view  with  alarm  a  notice  in  the  British  Columbia  Gazette, 
dated  the  13th  day  of  January,  1892,  of  an  application  to  be  made  to  your  honourable 
House  "  for  a  private  bill  to  validate  the  debentures  issued  by  the  corporation  of  the 
district  of  Surrey,  to  provide  for  the  payment  of  the  interest  thereon,  and  a  sinking 
fund  for  their  redemption,"  which  notice  was  first  published  in  the  said  Gazette  on  the 
14th  day  of  January,  1892,  and  in  the  Daily  Columbian  and  The  I^edger,  two  local 
newspapers,  on  the  22nd  day  of  January,  1892. 

That  as  your  honourable  House  meets  on  the  28th  day  of  January,  1892,  and  the 
last  day  for  receiving  petitions  for  private  bills  is  Thursday,  the  18th  day  of  February, 
1892,  very  little  time  is  given  to  your  petitioners  to  protect  their  interests,  the  latter 
date  being  five  weeks  from  the  first  notice  in  the  Gazette,  and  only  four  weeks  from  its 
first  publication  in  the  local  papers. 

That  the  wording  of  the  said  notice  is  false,  no  debentures  ever  having  been  issued 
by  the  corporation  of  Surrey. 

That  certain  so-called  debentures,  now  we  believe  in  the  custody  of  the  Bank  of 
Montreal,  are  not  debentures  of  the  corporation  of  the  district  of  Surrey,  inasmuch,  as  : — 
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(1.)  The  by-law  under  which  it  was  proposed  to  issue  debentures  was  never  sub- 
mitted to  the  ratepayers  of  Surrey  for  their  approval ; 

(2.)  The  said  by-law  was  quashed  by  the  Supreme  Court  for  that  reason,  amongst 
others ; 

(3.)  The  said  so-called  debentures  were  not  signed  by  the  reeve  of  the  municipality 
of  Surrey,  but  by  Mr.  James  Punch,  after  he  had  ceased  to  be  reeve  of  Surrey 
(Mr.  Henry  T.  Thrift,  or  other  person,  being  then  reeve  of  Surrey)  and  after 
the  council  of  the  said  municipality  had  refused  to  authorize  their  issue. 

That  the  ."^aid  municipal  council  of  Surrey,  on  the  18th  day  of  January,  1892,  by 
resolution,  repudiated  the  said  so  called  debentures,  or  any  claim  under  them,  and 
respectfully  requested  your  honourable  House  not  to  entertain  the  said  bill,  or  any 
legislation  of  a  like  nature. 

That  whereas,  under  the  "  Municipalities  Act,"  municipal  councils  are  empowered 
to  tax  lands  for  local  improvements,  subject  to  the  consent  of  a  majority  of  the  land- 
owners, it  would  be  a  hardship  for  your  honourable  House  to  pass  a  private  Act  which 
would  raise  municipal  taxes  contrary  to  the  legislative  decision  of  the  municipal  council, 
and  also  would  virtually  mortgage  lands  without  the  consent  of  their  owners. 

That  your  petitioners  have  reaped  no  benefit  by  the  dyking  of  the  Serpentine 
River,  the  works  being  partially  destroyed  on  account  of  bad  construction  or  other 
reasons. 

That  your  petitioners  believe  the  said  private  bill  is  for  the  relief  of  the  Bank  of 
Montreal,  and  to  condone  the  negligence  of  its  officers ;  your  said  petitioners  being 
guided  hereby  by  the  judgment  of  the  Supreme  Court,  which  states,  in  reply  to  the 
pleadings  of  the  bank's  counsel  : — 

"  A  person  lending  money  on  debentures  is  in  no  better  position  than  a  mortgagee 
lending  money  on  a  worthless  security.  He  is  bound  to  see  that  the  debentures  are 
properly  issued,  and  that  the  proceedings  are  all  regular  and  in  order.  If  he  does  not, 
he  takes  the  risk.  He  cannot  say  that  because  the  corporation  did  not  know  their  duty, 
he  is  free  f lom  blame,  and  ought  to   be  protected  ;  he  has  no  one  to  blame  but  himself." 

Your  petitioners,  therefore,  beg  your  honourable  House  to  reject  the  said  bill,  and 
any  proposed  legislation  of  a  like  nature,  and  they  will  ever  pray,  as  in  duty  bound, 
etc.,  etc. 

WALTER  J.  WALKER,  &nd  36  others. 


Report  of  the  Hon.  the  Minister  of  Justice,  ajiproved  by  His  Excellency  the  Govevnor 
General  in  Council  on  the  IJ^th  Jnly,  1892. 

Department  of  Justice,  Ottawa,  2nd  July,  1892. 

To  His  E.icellency  the  Governor  General  in,  Coiincil  : 

The  undersigned  lias  the  honour  to  state  that  reports  have  been  made  to  him  that 
it  would  be  in  the  public  interests,  if  the  view  of  your  Excellency  in  respect  to  an  Act 
passed  at  the  last  session  (1(^92)  of  the  British  Columbia  Legislature,  No.  74,  intituled: 
"  An  Act  to  authorize  tlie  gniiiting  of  a  certain  land  subsidy  for  and  in  aid  of  the 
Nelson  and  Fort  Sheppard  Railway  were  immediately  declared. 

The  undersigned  has  carefully  examined  the  Act  in  question  and  has  found  nothing 
therein  calling  for  the  exeirise  of  any  powers  vested  in  your  Excellency  in  respect 
thereto,  and  he  recommends  that  the  same  l)e  left  to  its  operation. 

Respectfully  submitted. 

.)N0.  S.  1).  THOMPSON, 

Minister  of  Justice. 
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Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  12th  June,  1893. 

Department  of  Justice,  Ottawa,  8th  May,  1893. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  province  of  British  Columbia  in  the  fifty-fifth  year  of  Her 
Majesty's  reign  (1892),  chapters  1  to  19,  21  to  32,  34  to  47,  49  to  59,  60,  61  to  67, 
received  by  the  Secretary  of  State  on  the  30th  day  of  June,  1892,  and  he  is  of  opinion 
that  they  are  unobjectionable  and  may  be  left  to  their  operation. 

Respectfully  submitted. 

J.  ALDRIC  OtJIMET, 

Acting  Minister  of  Justice. 


Report  of  the  Hon.  the  Minister  of  Jiistice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  12th  June,  1893. 

Department  of  Justice,  Ottawa,  18th  May,  1893. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  of  the  Legis- 
lature of  the  province  of  British  Columbia  passed  in  the  fifty-fifth  year  of  Her  Majesty's 
reign  (1892),  certified  copies  of  which  Acts  were  received  by  the  Secretary  of  State  on 
the  thirtieth  day  of  June,  1892. 

Chap.  20. — "  An  Act  to  amend  and  consolidate  the  Acts  for  the  protection  of  certain 
Animals,  Birds  and  Fishes." 

Section  8  of  this  Act  provides  that  no  person  shall  purchase  or  have  in  his  posses- 
sion with  intent  to  export,  or  cause  to  be  exported  out  of  the  limits  of  the  province,  any 
portion  of  the  animals  or  birds  mentioned  in  the  Act,  in  their  raw  state. 

The  undersigned  has  doubts  as  to  whether  a  provincial  legislature  has  power  to 
prohibit  the  export  of  any  articles  which  may  be  produced  in  the  province,  but  as  that 
question  may,  without  inconvenience,  be  raised  in  a  court  having  authority  to  deal 
with  it,  and  as  the  provisions  of  the  Act,  as  a  whole,  are  for  the  public  benefit,  the 
undersigned  recommends  that  the  Act  be  left  to  its  operation. 

Chap.  33.—"  The  Municipal  Act  of  1892." 

In  recommending  that  this  Act  be  left  to  its  operation,  the  undersigned  must  not 
be  understood  as  indicating  that  all  the  powers  and  authority  which  by  it  are  conferred 
upon  municipal  institutions  in  resp(!ct  to  their  power  of  passing  by-laws,  is  within  the 
legislative  competency  of  the  provincial  legislature. 

Chap.  48.  —  "An  Act  to  incorporate  the  Canadian  Northern  Railway." 

The  preamble  of  this  Act  recites  that  a  petition  had  been  presented  for  the  incor- 
poration of  a  company,  for  the  purpose  of  constructing  and  operating  a  railway,  from  a 
point  on  the  eastern  boundary  of  the  province  to  the  northern  terminus  of  the  Eaqui- 
malt  and  Nanaimo  Railway;  and  section  16  of  the  Act  authorizes  the  construction  of  a 
railway  from  .'•ome  convenient  point  near  the  eastern  boundary  of  the  province,  to  the 
northern  terminus  of  such  railway. 

It  would  appear  to  the  undersigned  that  a  provincial  legislature  has  not  power  to 
incorporate  a  company  of  this  character,  inasmuch  as  it  is,  in  effect,  a  line  of  railway 
between  two  ]n'ovinces.  The  question  is  one  which,  should  it  arise,  may  conveniently 
be  left  for  judicial  decision,  and  the  undersigned  respectfully  recommends  that  the  Act 
be  left  to  its  operation. 

Chap.  GO. — "An  Act  relating  to  certain  Public  Works  in  the  District  of  Surrey." 

r 


1136  BRITISH    COLUMBIA    LEGISLATION 


This  is  an  Act  confirming  a  certain  by-law,  passed  by  the  corporation  of  the  district 
of  Surrey,  authorizing  the  borrowing  of  certain  money  for  the  purpose  of  dyking  the 
marsh  lands  in  the  disti'ict. 

The  municipal  council  of  the  district  of  Surrey  has  petitioned  your  Excellency  to 
disallow  the  Act,  upon  the  grounds  principally  that  public  and  private  rights  are  thereby 
destroyed,  and  that  the  legislation  is  retroactive  in  its  nature,  extremely  dangerous  and 
against  public  interest. 

The  Act  is  one  which  is  undoubtedly  within  the  competency  of  the  provincial 
legislature  to  pass,  and  it  does  not  contain  any  provisions  which,  upon  its  face,  are  incon- 
sistent with  the  recognized  principles  of  good  legislation,  nor  is  the  undersigned  con- 
vinced from  a  perusal  of  the  petition,  and  of  all  of  the  papers  connected  therewith,  that 
there  has  been  any  improper  or  unjust  interference  on  the  part  of  the  legislature  with 
the  rights  of  private  individuals,  and  that  the  Act  in  question  was  not  on  the  whole  a 
proper  one  to  pass.  The  undersigned,  therefore,  recommends  that  it  be  left  to  its 
operation. 

Respectfully  submitted. 


J.  ALDRIC  OUIMET, 

Acting  Minister  of  Justice. 


56  VICTORIA,  1893.  1137 


BRITISH  COLUMBIA— 5b'TH  VICTORIA,  1893. 

3rd  Session—  6th  Legislature. 

Petition  from  inhabitants  of  Province  of  British  Columbia,  praying  for  the  disallowance 

of  Chapter  55. 

To  the  Right  Honourable  Sir  Frederick  Arthur  Stardey,  G.C.B.,  Earl  of  Derby,  Baron 
Stanley  of  Preston,  Governor  General  of  Canada,  etc.,  etc.,  etc.,  and  to  His  Excellency 
the  Governor  General  in  Council. 

May  it  please  Your  Excellency  : 

The  petition  of  the  undersigned  people  of  British  Columbia  humbly  showeth  : 

That  all  rural  districts,  without  regard  to  their  political  leanings,  are  crying  out  for 
larger  appropriations  for  work  of  developmetit ; 

That  the  estimates  submitted  to  the  legislature  at  its  last  session  show  revenue 
and  expenditure  as  follows  :— 

Receipts  (in  round  numbers)  from  : 

Dominion  subsidies $242,000 

Land  sales 175,000 

Timber  and  mining  revenue 97,000 

Miscellaneous,  including  interest  and  reimbursements. .  .  .  122,000 

Taxes,  and  charges  in  nature  of  taxes 424,000 


Total  provincial  revenue $1,060,000 

And  Expenditures  (in  round  numbers)  for: 

Charges  of  government  and  maintenance,  other  than  works 

of  development $1,011,000 

Surveys 50,000 

lloads,  streets,   bridges  and  wharfs 215,000 


Total  estimated  expenditure $1,276,000 

Thus  showing  a  deficit  of  $216,000  to  be  made  up  from  borrowed  money,  in  order 
to  carry  on  the  ordinary  work  of  the  country. 

And  the  petition  of  the  undersigned  further  showeth  : 

That  with  full  knowledge  of  the  facts  above  set  forth,  and  while  protesting  its 
inability  to  meet  the  demands  of  all  sections  of  the  province  for  larger  expenditures  on 
works  of  development,  the  government  has,  by  an  Act  entitled  "  An  Act  to  provide  for 
the  erection  of  new  buildings  for  the  accommodation  of  the  Provincial  Legislature  and 
the  Public  Departments,"  taken  power  to  borrow  the  sum  of  six  hundred  thousand 
dollars  to  meet  the  first  estimate  of  the  cost  of  said  buildings  : 

That  the  present  public  buildings  could,  with  small  additions,  be  made  to  serve  the 
purposes  of  the  province  for  many  years  to  come. 

That  the  proposed  expenditure  cannot  be  justified  upon  any  ground  of  necessity  or 
expediency,  and  that  it  will  involve  an  addition  to  the  debt  of  the  province  which  will 
seriously  curtail  its  ability  to  provide  for  necessary  works  of  development. 

That  the  government  has,  further,  promised  consideration  to  a  demand  made  upon 
the  province  for  financial  aid,  by  the  promoters  of  a  new  trans-continental  railway,  to  be 
called  the  British  Pacific  Railway,  and  has,  by  a  government  Act,  extended  the  time 
limit  of  the  charter  of  said  railway,  pending  consideration  of  said  demand,  the  promo- 
ters asserting  that  said  railway  cannot  be  constructed   without  sucli  aid. 
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That  said  demand  is  for  a  guarantee  of  interest,  at  four  per  cent  per  annum,  upon 
bonds  of  the  said  railway,  to  the  amount  of  $6,000,000. 

And  the  petition  of  the  undersigned  further  showeth  : 

That,  owing  to  the  rapid  increase  in  the  population  of  certain  parts  of  British 
Columbia  since  the  opening  of  the  Canadian  Pacific  Railway,  the  legislative  assemblV 
of  the  province  has  not  been,  for  many  years,  representative  of  the  people  of  the  pro- 
vince. 

That  the  said  assembly  is  non-representative  to  an  extent  entirely  subversive  of 
the  principle  of  responsible  government,  as  the  subjoined  statements  from  the  returns  of 
the  last  general  election  will  show. 

The  mainland,  with  9,025  registered  voters,  returned  17  members: 

The  island,  with  6,535  registered  voters,  returned  16  members  ; 

The  province  is  divided  into  18  constituencies,  with  a  total  registered  vote  of 
15,560.  Of  these  voters  12,691  are  registered  in  seven  constituencies,  which  elect  16 
members,  and  the  remaining  2,869  voters  are  registered  in  eleven  constituencies,  which 
elect  17  members  ; 

At  the  last  general  election,  the  seven  constituencies  registering  12,691  voters 
returned  only  four  members  as  supporters  of  the  government,  while  eleven  small 
constituencies,  having  2,869  voters,  returned  sixteen  government  supporters,  and  one  of 
the  four  government  supporters  elected  by  a  large  constituency  having  resigned  before 
the  meeting  of  the  House,  his  place  was  supplied  by  an  opponent  of  the  government. 

At  a  meeting  of  the  House,  therefore,  we  had  (giving  each  member  his  proportion 
of  the  votes  registered  in  his  constituency),  nineteen  members  who  were  supporters  of 
government,  representing  4,576  registered  voters  ;  fourteen  members  who  were  not 
supporters  of  government,  representing  10,984  registered  voters.  And  (he  petition  of 
the  undersigned  further  showeth. 

That  at  various  times  before  and  since  the  last  general  election,  and  particularly  in 
the  speech  of  his  Honour  the  Lieutenant-Governor  at  the  opening  of  the  House  in 
January  last,  a  measure  providing  for  a  just  redistribution  of  representation  has  been 
promised,  the  words  of  his  honour's  speech  being :  "  The  time  has  arrived  when  the 
altered  conditions  of  the  province  demand  a  change  in  the  method  of  popular  represent- 
ation in  the  legislative  assembly,  and  a  measure  of  redistribution  will,  therefore,  be 
submitted  to  you." 

That  this  often  repeated  promise  has  not  been  fulfilled.  And  the  petition  of  the 
undersigned  further  showeth. 

That  the  mainland  portion  of  British  Columbia,  according  to  the  census  of  1891 
has  an  area  of  366,300  square  miles,  whereas  the  island  portion  embraces  16,002  square 
miles  only  ;  that  said  mainland  ])ortion  has,  therefore,  the  greater  need  of  expenditure 
upon  works  of  development  ;  that  the  said  mainland  portion  contributed  over  two  thirds 
of  the  total  revenue  collected  within  the  province,  and  has,  by  the  census  of  1891,  a 
population  of  61,406  as  against  36,767  on  the  island  ;  and  that  the  natural  resources, 
from  the  developmeiit  of  wliich  the  prosperity  of  the  country  must  come,  lie  largely  on 
the  mainland. 

That  tliereforo,  the  people  of  tlie  said  mainland  portion  of  British  Columbia  object 
most  strongly  to  the  squandering  of  the  provincial  resources  in  non-productive  under- 
takings, l)y  the  vote  of  a  non-iepresentative  House,  and  are  now  advocating  the  separ- 
ation of  the  mainland  from  the  island,  as  the  surest  means  of  relief  from  the  evils  under 
which  they  at  present  sutler. 

Your  petitioners,  therefore,  liii\  ing  within  their  power  no  constitutional  means  of 
redress,  pray  that  your  Hxcellency  niay  be  pleased  to  veto  the  aforesaid  Parliament 
Buildings  Construction  Act,  so  that  the  same  may  have  no  force  or  effect  unti-1,  and  unless, 
it  be  assented  to  l)y  a  majoi-ity  of  tiie  niemlKM-s  of  a  legislature,  properly  representative 
of  the  people  of  the  province. 

And  your  petitioner  will  evei-  pray,  iVc. 
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Copy  of  a  Report  of  a  Committee  of  the  Honourable  the  Executive  Council,  approved  hy 
His  Honour  the  Lieutenant-Governor  on  the  2nd  day  of  September,  1893. 

The  Committee  of  Council  have  had  under  consideration  a  communication  from  the 
Deputy  Minister  of  Justice  to  the  hon.  the  Attorney  General,  dated  17th  July,  1893, 
inclosing  copy  of  a  petition,  praying  that  his  Excellency  the  Governor  General  might 
be  pleased  to  veto  an  Act  of  the  legislature  of  Ust session,  intituled  :  "An  Act  to  pro- 
vide for  the  erection  of  new  buildings  for  the  accommodation  of  the  Provincial  Legisla- 
ture and  the  Public  Departments,"  and  submitting  a  series  of  statements  in  support  of 
the  prayer  of  such  petition  : 

The  report  of  the  hon.  the  Attorney  General,  to  whom  the  matter  was  referred, 
remarks  that  whilst  under  the  British  Noith  America  Act,  1867,  in  each  province  the 
legislature  has  the  exclusive  right  of  legislation,  amongst  other  things,  upon  the  subjects 
of  (a)  the  amendment  of  the  constitution,  except  as  regards  the  office  of  Lieutenant- 
Governor,  {b)  the  borrowing  of  money  on  the  sole  credit  of  the  province,  and  (c)  local 
works  and  undertakings^  and  the  compbiint  of  the  petitioners  is  as  to  matters  coming 
under  one  or  other  of  the  exclusive  subjects  of  jurisdiction  just  mentioned,  yet  that  the 
attention  of  his  Excellency  the  Governor  General  in  Council  should  be  drawn  to  the 
facts  hereinafter  stated. 

As  to  so  much  of  the  petition  as  alleges  that  the  estimates  submitted  to  the  legis- 
lature at  its  last  session  show  an  estimated  expenditure  of  $1,276,000.00  as  against  an 
estimated  revenue  of  81,060,000.00,  "thus  showing  a  deficit  of  $216,000.00  to  be  made 
up  from  borrowed  money  in  order  to  carry  on  the  ordinary  work  of  the  country,"  the 
minister  remarks  that  the  quoted  statement  is  misleading  and  untruthful,  as  implying 
that  the  sum  of  $216,000  is  to  be  made  up  from  money  to  be  borrowed  for  that  purpose 
— the  fact,  on  the  contrary,  being  that  in  the  year  1891  it  was  decided  by  the  legishiture 
to  raise  a  loan  of  $1,000,000.00  for  the  purpose  of  undertaking  works  of  public  utility 
throughout  the  province  ;  that  the  money  was  borrowed  accordingly,  and  had  been  only 
partially  expended  at  the  time  of  the  voting  ot  the  estimates  alluded  to,  when  there 
remained  in  the  treasury  tlie  sum  of  nearly  $500,000.00,  and  that  in  pursuance  of  the 
purpose  for  which  the  said  $1,000,000.00  loan  was  raised,  the  estimated  expenditure  was 
made  to  exceed  the  estimated  revenue,  the  surplus  to  be  taken  out  of  the  balance  of  the 
loan  so  remaining  in  the  treasury  :  that  the  total  estimated  expenditure  was  not  $1,276, - 
000.00,  as  alleged  i'l  the  petition,  but  was  $1,277,157.00,  of  which  sum,  so  far  from  the 
charges  of  government  and  maintenance,  other  than  works  of  development,  amounting  to 
$1,011,000.00,  as  alleged  in  the  petition,  the  sum  of  $185,855.00  was  voted  for  the  pur- 
poses of  education,  exclusive  of  school  buildings,  the  sum  of  $129,500  00  for  buildings, 
schools,  etc.,  the  sum  of  $50,000.00  for  surveys  throui.'hout  the  province,  the  sum  of 
$215,500.00  for  roads,  bridges  and  wharfs,  and  $88,498.00  for  miscellaneous 
expenditure. 

That  the  finances  of  the  province  are  in  a  sound  and  healthy  condition,  its  inscribed 
stock  ranking  third  amongst  colonial  securities,  the  Dominion  of  Canada  being  first,  the 
colony  of  Ceylon  second,  and  the  province  of  British  Columl)ia  third  :  that  the  province 
has  recently  become  the  highway  of  a  profitable  trade,  which  has  s|  rung  up  between 
Canada,  and  the  Australias  and  the  Orient,  and  that  Victoria,  the  capital  of  th"  pro- 
vince, is  tlie  first  port  of  call  in  the  province,  for  vessels  engaged  in  that  trade  :  that  the 
buildings  for  the  use  of  the  public  ofiices  and  legislature  of  the  province,  erected  in  the 
very  tarlv  colonial  days  when  British  ColuniMa  was  isolated  from  the  rest  of  the  world, 
have  now  become  unfitted  for  the  purposes  of  the  province,  and  are  moreover  in  a  very 
dilapidated  condition,  and  that  in  view  of  the  necessity  that  exists  for  new  ])ublic  build- 
ings, the  legislature  at  its  last  session  i-esolved  to  expend  the  sum  of  $600,000.00  in  the 
erection  of  a  suitable  structure.  The  inference  of  the  petition,  apparently,  is  that  more 
than  $600,000.00  is  to  be  expended  in  the  work,  whereas  the  intention  of  the  Act  is  to 
limit  the  expenditure  within  that  amount. 

As  to  so  much  of  the  petition  as  asserts  that  the  legislative  assembly  is  and  has 
been  for  years  non-representative  of  the  people  of   the   province,  the  minister  obsei'ves 
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that,  with  certain  additions  to  the  number  of  members,  the  basis  of  representation  is  the 
same  as  that  which  existed  at  the  time  of  the  confederation,  when  the  white  population 
of  the  island  of  Vancouver  largely  exceeded  that  of  the  mainland.  The  number  of 
members  being  then  25  for  the  entire  province,  was  apportioned,  notwithstanding  the 
inequality  in  population,  by  giving  13  to  the  mainland  and  12  to  the  island,  and  the 
same  ratio  has  been  kept  up  ever  since. 

The  last  decennial  census  showed  that  the  mainland  had  a  total  population  of  61,- 
406,  and  the  island  of  36,767,  and  acting  upon  this  basis  the  government  concluded  to 
bring  down  a  bill  for  redistributing  the  seats  in  the  legislative  assembly,  but  upon 
analyzing  the  census  returns,  and  deducting  the  Chinese  and  Indians,  who  are  not 
voters,  it  appeared  that  the  white  population  on  Vancouver  Island  was  still  in  excess  of 
that  of  the  mainland  of  British  Columbia. 

The  correspondence  upon  the  subject  of  the  census  returns,  and  which  correspon- 
dence took  place  during  the  session  of  the  last  legislature  was,  as  follows  : — 

26th  February,  1893. 

lion.  J.  II.  Turner  to  Dcjnity  Mini.-<ter  Agriculture,  Ottawa. 

Please  wire  total  of  Indians  on  Mainland,  B.C.  Also  total  Indians  on  Vancouver 
Island. 

27th  February,  1893. 
Deputy  Minister  Ai/ricu/ture,  to  Hon.  J.  H.  Turner  : 

Total  Indians  on  Mainland,  29,460.     On  Vancouver  Island,  5,742. 

27th  February,  1893. 
Hon.  J.  II.  Turner  to  J.  Lowe,  Ottaiva  : 

Does  total  population  of  B.  C.  given  in  Bulletin  5,  include  Indians  1 

28th  February,  1893. 

J.  Lo?ce,  Otta?r(i,  to  J.  If.  Turner : 

Population  in  Census  Bulletin  relative  B.  C.  includes  Indians. 

February  28th,  1893. 
Hon.  J.  H.  Turner,  Offau-u,  to  J.  Loire  : 

Please  wire  number  of  Indians  in  the  5  B.  C.  district  % 

1st  March,  1873. 
J.  Loire,  to  Hon.  J.  II.  Titriiir  : 

Following  subdivisions  l)y  agencies,  Indian  population  slightly  in  excess  of  figures 
given.  West  Coast,  2,864;  Cowichan,  2,048;  Kerakeweth,  1,905;  Okanagan,  878; 
Williams  Lake,  1,803;  Fraser  lliver,  4,;?38  ;  Kainloops,  2,401  ;  Kootenay,  696;  North- 
west Coast,  4,001  ;    Babine,  2,615;  l);inds  not  under  agency,  11,796. 

24th  March,  1893. 
Hon.  J.  If.  Tiiruer  to  J.  fj>u-e,  Olfmra  : 

Your  telegram  of  27th  Fcbniaiy  i^'ivcs  total  Imlians,  mainland,  29,460;  island, 
5,742.  Bulletin  gives  total  poiml-.tion  !!.  C.,  98,173.  Deducting  Indians,  this  leaves 
white  population  B.  C,  ()2,971.  Is  iliis  correct?  State  how  many  whites  on  island 
and  how  many  on  mainland.      Please  wire  reply  as  soon  as  possible. 

25th  March,  1893. 
./.  Loire,  Ottawa,  to  If  on.  J.  //.    Tnrwr: 

Whites  on  island,  31,025  ;  on  mainland,  31,946. 


56  VICTORIA,  1893.  1141 


The  accuracy  of  these  figures  seeming  to  be  open  to  grave  doubt,  the  government 
concluded  to  postpone  the  introduction  of  the  redistribution  measure  until  corrected 
returns  could  be  had,  and,  after  the  legislature  had  risen,  the  following  correspondence 
ensued  between  the  premier  of  the  province  and  the  Department  of  Agriculture  : — 

13th  April,  1893. 
The  Hon.  Theo.  Davie,  Premier,  to  J.  Lowe,  Ottawa: 

In  your  telegram  to  Hon.  Mr.  Turner,  dated  25th  March,  you  give  whites  on 
island  thirty-one  thousand  and  twenty-five,  and  on  mainland  thirty-one  thousand  nine 
hundred  and  forty-six.  Do  these  include  Chinese ;  if  so,  how  many  on  mainland  and 
island,  respectively  1  Please  consult  Mr.  Johnson,  the  statistician,  as  to  the  results 
wired  by  you  to  Mr.  Turner,  and  ask  him  to  wire  me  comprehensively  following  infor- 
mation based  upon  the  census  : — 

Total  population  province,  including  Chinese  and  Indians ;  apportionment  total 
population  between  mainland  and  island  ;  how  many  Indians  on  mainland  ;  how  many 
on  island  ;  how  many  Chinese,  mainland ;  how  many  Chinese  on  island ;  how  many 
whites  on  island,  exclusive  of  Indians  and  Chinese ;  how  many  whites  on  mainland, 
exclusive  of  Indians  and  Chinese. 

18th  April,  1893. 
J,  Lowe,  Ottazva,  to  Hon.  Theo.  Davie,  Premier  :  ^ 

Population  British  Columbia  absolutely  as  follows  :  Vancouver  Island — Indians, 
5,325;  Chinese,  3,183;  whites,  28,259;  total,  36,767.  Mainland— Indians,  29,634; 
Chinese,  5,727;  whites,  26,045;  total,  61,406. 

That,  since  the  date  of  the  last  communication  above  set  out,  the  census  schedules 
in  the  department  at  Ottawa  have  been  sci'utinized,  and,  as  a  result,  instead  of  placing 
the  white  population  of  Vancouver  Island  at  28,259,  and  of  the  mainland  at  26,045, 
as  shown  by  the  Department  of  Agriculture,  the  white  population  appears  to  be 
distributed  as  between  the  mainland  and  island,  as  follows,  viz  : — 

On  the  mainland,  37,293,  and  on  Vancouver  Island,  27,997. 

It  will  thus  readily  be  seen  that,  unless  the  government  were  prepared  at  the  time 
of  the  session  of  the  legislature,  to  accept  as  a  basis  of  its  promised  redistribution 
measure,  a  population  of  whites  upon  Vancouver  Island  in  excess  of  those  upon  the 
mainland,  it  was  not  in  a  position,  in  view  of  the  information  received  from  the  De- 
partment of  Agriculture,  to  introduce  the  redistribution  measure  at  that  time,  and  that 
consequently,  if  the  census  returns  were  to  be  a  governing  feature  in  framing  the  bill, 
nothing  else  could  reasonably  be  done  than  to  postpone  the  measure,  which  was  accord- 
ingly done. 

As  to  so  much  of  the  petition  as  states  that  the  province  is  divided  into  eighteen 
constituencies,  with  a  total  registered  vote  of  15,560,  and  that  of  these  voters  12,691 
are  registered  in  seven  constituencies,  which  elect  sixteen  members,  and  the  remaining 
2,869  voters  are  registered  in  eleven  constituencies,  which  elect  seventeen  members,  the 
minister  remarks  that  the  number  of  registered  voters  in  any  particular  constituency  is 
not  by  any  means  an  accurate  indication  of  the  number  of  persons  who  are  eligible  for 
the  franchise  in  such  constituency,  inasmuch  as  no  scrutiny  has  hitherto  been  made  of 
the  claims  of  persons  applying  to  be  i-egistered  as  voters,  and  in  some  constituencies 
apathy  and  indifference  in  the  registration  of  voters  has  been  the  rule,  whilst  in  other 
constituencies  a  determined  and  persistent  effort  has  been  made  to  p^ce  names  upon  the 
register  of  voters.  The  minister,  moreover,  remarks  that  population  naturally  flows  to 
the  cities,  which,  in  point  of  population,  largely  outnumber  the  outljing  districts, 
including  those  districts  where  the  principal  industries  of  the  country,  such  as  farming, 
mining  and  lumbering,  are  carried  on.  That  it  has  always  been  the  policy  of  this  province 
to  accord  the  outlying  districts  just  representation,  and  it  is  noteworthy  that  the  real 
complaint  of  the  petitioners  seems  to  be  that  the  cities  are  not  accorded  all,  or  nearly 
all,  of  the  representation.  That  as  to  so  much  of  the  petition  as  asserts  that  the  main- 
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land  has  an  area  of  366,300  square  miles,  whereas  Vancouver  Island  embraces  16,002 
square  miles  only ;  that  the  mainland  portion  has,  therefore,  the  greater  need  of  ex- 
penditure upon  works  of  development,  and  that  the  said  mainland  portion  contributes 
over  two-thirds  of  the  total  revenue  collected  within  the  province,  the  minister  observes 
that  the  principle  has  always  been  recognized  by  successive  legislatures  that,  on  account 
of  its  larger  area,  the  mainland  has  greater  need  of  expenditure  upon  works  of  develop- 
ment, and  that,  acting  upon  such  principle,  even  in  years  when  the  revenue  of  the 
mainland  did  not  equal  that  of  Vancouver  Island,  larger  expenditures  in  works  of 
development  were  made  upon  the  mainland  than  upon  Vancouver  Island,  and  ever 
since  confederation,  the  proportionate  expenditure  for  such  works  upon  the  mainland 
has  largely  exceeded  what  would  have  been  its  share,  in  proportion  to  population,  and 
to  the  contribution  of  the  mainland  towards  the  revenue. 

The  increase  of  population  upon  the  mainland  has  been  of  modern  growth,  but,  as 
in  the  past,  so  at  present,  the  appropriations  for  works  of  development  largely  exceed 
either  its  quota  of  population  or  its  contribution  towards  the  revenue,  as  a  consideration 
of  the  public  accounts  for  the  last  fiscal  year  abundantly  shows.  For  instance,  the 
grant  for  roads,  streets  and  bridges  upon  the  mainland  was  $159,500,  and  upon  Van- 
couver Island  was  $56,000.  For  buildings  and  schools,  the  mainland  grant  was  $81,300, 
and  upon  Vancouver  Island  $16,900.  For  surveys,  the  mainland  estimate  was  $48,000, 
and  the  island  $2,000.  Upon  education,  the  mainland  grant  was  $101,920,  and  upon 
Vancouver  Island  was  873,220.  Upon  hospitals  and  asylums,  the  mainland  grant  was 
$41,550,  and  the  island  $16,300 — showing  total  grants  under  these  heads,  upon  the 
mainland,  $432,270,  and  upon  Vancouver  Island,  $164,420. 

Taking  the  census  return  of  98,173  as  the  entire  population  of  the  province,  the 
total  appropriations  under  the  above  headings,  for  mainland  and  island  ($596,690),  if 
equally  appox-tioned  on  the  per  capita  basis,  would  give  $6.08  per  head,  which,  according 
to  the  distribution  of  population  as  between  the  mainland  and  island  (mainland, 
61,406  ;  island,  36,767)  would  entitle  the  mainland  to  $373,348,  and  the  island  to 
$223,342,  instead  of  the  existing  division  of  $432,270  upon  the  mainland  and  $164,420 
upon  the  island.  But  if  the  expenditures  are  to  be  divided  according  to  the  population, 
other  than  Indians  and  Cliinese  (Indians  especially,  and  Chinese,  contribute  but  little 
towards  provincial  revenue),  the  advantage  given  to  the  mainland  is  made  still  more 
apparent.  The  last  amended  census  returns  give  37,293  as  the  mainland  white  popula- 
tion, and  27,997  as  the  island  white  population.  This  would  give,  out  of  the  total 
appropriation  of  $596,690,  a  per  capita  allowance  of  $9.14,  or  $340,858  to  the  mainland 
and  $255,832  to  the  island,  and  assuming  with  the  petition  (but  which  is  not  the  case^ 
that  the  people  of  the  mainland  now  contribute  two-thirds  of  the  revenue,  it  is  shown 
that  the  island  by  no  means  receives  one-third  of  the  appropriations  granted  by  the 
legislature  for  works  of  development. 

As  to  so  much  of  the  petition  as  asserts  that  at  the  last  general  election  seven  con- 
stitutencies  registering  12,691  voters  (it  omits  mention  of  the  number  of  votes  actually 
polled)  returned  only  four  members  as  supporters  of  the  government,  while  elevem  small 
constitutencies  having  2,8()9  voters  returned  sixteen  government  supporters,  and  that 
one  of  the  four  government  supj)orters  elected  by  a  large  constituency  having  resigned 
before  the  meeting  of  the  House,  his  place  was  supplied  by  an  opponent  of  the  govern- 
ment, the  minister  draws  attention  to  the  fact  that,  of  opponents  to  the  government, 
at  the  last  general  election,  there  were  only  five  returne.l  to  the  legislature;  the  remain- 
ing members  were  returned  either  as  supporters  of  the  government,  or  else  as  independent 
of  either  the  goverjpment  or  its  opjionents  :  that  the  member  to  fill  the  vacant  seat 
alluded  to,  was  not  elected  as  an  ()|)j)()iient,  and  that  the  number  of  votes  actually  polled 
at  the  general  election  for  candidutcs  avowedly  supporting  the  government,  was  equal 
to  the  number  of  votes  jjolled  for  both  oppenents  and  independents  combined.  The 
minister  further  remarks  that  throe  of  the  five  members  returned  in  opposition  to  the 
government,  were  from  the  city  of  X'ictoria,  which  constituency  returns  four  members, 
the  fourth  candidate  returned  being  a  go\erinnent  supporter.  The  highest  vote  polled 
in  that  constituency  by  the  three  members  returned  in  opposition  to  the  government 
was  that  of  the  senior  member,  who  received   1,226  votes,  the  fourth  or  junior  member 
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receiving  851  votes  ;  the  other  members  in  opposition  to  the  government  were  returned, 
one  as  the  junior  member  for  Yale,  and  the  other  as  the  junior  member  for  Nanaimo 
district,  the  one  receiving  396  votes,  and  the  other  157  votes.  The  vote  of  the  country 
was  therefore  overwhelmingly  in  favour  of  the  government,  and  those  who  were  pledged 
to  deal  with  the  government  independently  of  its  supporters  or  opponents. 

As  to  so  much  of  the  petition  as  alleges  that  the  government  has  promised  con- 
sideration to  a  demand  for  financial  aid  to  a  new  transcontinental  railway,  and  that 
such  demand  is  for  a  guarantee  of  interest  at  four  per  cent  per  annum  upon  bonds  of 
the  railway  to  the  amount  of  $6,000,000,  the  minister  observes  that  no  demand  for  any 
such  guarantee  has  been  made  upon  the  province,  but  that  the  province  has  promised, 
and  is  prepared  to  accord,  fair  consideration  to  any  proposition  for  financial  aid,  which 
may  be  within  the  capacity  of  and  of  advantage  to  the  province. 

The  committee,  concurring  in  the  report  of  the  Honourable  the  Attorney  General, 
recommend  that  copies  of  this  minute  (if  approved)  be  forwarded  to  the  Honourable 
the  Secretary  of  State,  and  the  Minister  of  Justice,  for  the  information  of  his  Excellency 
the  Governor  General  in  Council. 


Certified, 


A.  CAMPBELL  REDDIE, 

Deputy  Clerk,  Executive  Council. 


Mr.  J.  Twigg,  Chairman  Citizens'  Committee,  to  His  Excellency  the  Governor  General. 

Vancouver,  6th  November,  1893. 

Sir, — With  reference  to  my  letter  dated  11th  August,  1893,  I  have  the  honour  to 
forward  to  your  Excellency  the  last  instalment  of  the  petition  of  the  people  of  the 
mainland  of  British  Columbia  praying  for  the  veto  of  the  Parliament  Buildings 
Construction  Act,  B.C.,  1893,  the  earlier  instalments  with  an  aggregate  of  6,268 
signatures  were  forwarded  on  various  dates  to  his  Excellency  the  Earl  of  Derby. 
The  present  instalment  brings  the  total  number  of  signatures  up  to  6,326,  a  number 
exceeding  that  of  two-thirds  of  the  registered  voters  of  the  mainland,  at  the  time  the 
petition  was  circulated. 

In  the  margin  of  the  unsigned  petition  form,  hereto  attached,  are  inserted  the 
authorities  for  the  statements  made  in  the  body  of  the  petition. 

I  am  requested  by  the  committee  to  indicate  to  your  Excellency  the  following 
considerations  as  those  upon  which  it  is  hoped  that  the  veto  power  may  be  exercised. 

1.  The  British  North  America  Act  places  the  finances  of  the  province  under  the 
control  of  the  provincial  legislature. 

2.  According  to  the  heading  of  the  statutes  of  British  Columbia,  Her  Majesty  the 
Queen  is  an  integral  part  of  the  British  Columbia  legislature,  and  also  the  enacting  part 
of  the  legislature. 

3.  An  appeal  to  Her  Majesty  for  veto  is  thus  an  appeal  to  an  integral  part  of  our 
provincial  legislature,  and  to  the  enacting  factor  of  that  legislature,  the  petition  is 
therefore  an  appeal  to  the  representative  of  Her  Majesty  in  Canada,  and  to  the  same 
in  Council. 

The  veto  power  is  generally  supposed  to  exist  for  the  protection  of  minorities,  the 
number  of  signatures  subscribed  to  this  petition,  however,  indicates  that  the  exercise  of 
the  veto  is  desired  by  the  majority  of  the  people. 

The  present  legislature  of  British  Columbia  being  non-representative,  in  a  degree 
which  constitutes  a  denial  of  res^Donsible  government,  the  exercise  of  the  veto  would 
give  effect  to  the  popular  will,  and  in  exercising  it  the  Governor  General  would  defend 
provincial  autonomy. 

In  the  terms  of  confederation,  it  was  stated  that  the  Dominion  government  would 
readily  consent  to  the  introduction  of  responsible  government,   when  desired  by  the 
inhabitants  of  British  Columbia. 
72i 
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It  is  hoped  (a.)  that  your  Excellency  will  take  the  view  that,  by  responsible 
government,  ought  to  be  understood  a  government  in  reality  representative  of,  and, 
therefore,  responsible  to  the  people  of  the  province. 

(b.)  That  your  Excellency  will  also  take  the  view  that  responsible  government 
having  been  consented  to,  the  people  of  the  province  are  entitled  to  its  preservati5h 
and  enforcement  without  being  driven  to  assert  it,  by  extreme  means. 

The  prayer  of  the  petition  is  not  for  absolute  veto,  but  for  veto  of  the  Act  until,  and 
unless  assented  to  by  a  legislative  majority  properly  representative  of  the  people. 

I  have,  &c., 

J.  TWIGG, 

Chairman  Citizens'  Committee. 

SCHEDULE    A. 

The  mainland  contributes  over  two  thirds  of  the  total  revenue  of  the  province. 
From  the  public  accounts  of  British  Columbia  for  the  fiscal  year  ended  the  30/6/ 
'92,  page  10  E,  the  mainland  revenue  is  as  follows  : — 

Amount  received  from  Dominion  government  in  respect  of 

railway  belt  on  mainland $100,000 

Revenue  detailed  as  received  from  mainland 492,120 

Amount  received  from  sundry  sources  is  §221,123.  Pro- 
portioning this  according  this  to  population,  the  main- 
land quota  with  60,782  out  of  97,549  souls,  would  be      137,780 

Total $729,900 

From  same  page  the  island  revenue  is  as  follows  : — 

Undetailed  revevenue  received  from  Island $224,994 

Sundry  sources  in  proportion  to  population 83,343 

Total , $308,337 

The  mainland  revenue  contribution  is  $729,900,  over  two  and  one  third  times  the 
island  contribution  of  $308,337. 

The  population  is  taken  from  census  bulletin  No.  5. 

Report   of  the    Honourable    the    Minister   of  Justice,   afproved  by  His   Excellency  the 
Governor  General  in  Council  on  the  8th  January,  1894- 

Department  or  Justice,  Ottawa,  15th  December,  1893. 
To  His  Excellency  the  Governor  Gnvral  in  Coitncil : 

The  undersigned  has  tlie  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  j)r()\iiice  of  liritish  Columbia,  in  the  fifty-sixth  year  of  Her 
Majesty's  reign  (1893),  chapters  1  to  14,  IG  to  29,  31  to  33,  34,  35  to  50,  52  to  58,  60  to 
67,  received  by  the  Secretary  of  State  of  Canada  on  tlie  28th  day  of  April,  1893  ;  and 
he  is  of  opinion  that  they  an;  unobjectionable  and  may  be  left  to  their  operation. 

The  remaining  Acts  have  heeii  i-eserved  for  a  sei)arate  report. 

The  undersigned  also  recommends  that,  if  this  report  be  approved,  a  copy  of  the 
same,  with  a  copy  of  the  schedule  of  the  titles  of  the  Acts,  be  sent  to  the  Lieutenant- 
Governor  of  the  province  for  his  information. 

Kespectfully  submitted, 

JNO,  S.  D.  THOMPSON, 

Minister  of  Justice. 


gi 
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Report  of  the  Hon.  the  Minister  of  Justice  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  8th  January,  189^. 

Department  of  Justice,  Ottawa,  27th  December,  1893. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  passed  by  the 
legislature  of  the  province  of  British  Columbia,  passed  in  the  56th  year  of  Her 
Majesty's  reign  (1893)  received  by  the  Secretary  of  State  for  Canada  on  the  28th  day 
of  April,  1893,  as  follows  ; — 

Chapter  15.   "An  Act  respecting  the  Public  Health." 

By  section  1 2  of  this  chapter,  it  is  provided  that  the  Provincial  Board  of  Health 
may,  subject  to  the  approval  of  the  Lieutenant  Governor  in  Council,  issue  such  regula- 
tions as  the  board  deems  necessary  for  the  prevention,  treatment,  mitigation  and  sup- 
pression of  disease,  and  that  the  board,  may,  by  such  regulations,  among  other  things, 
provide  for  the  inspection  of  steamboats  and  vessels,  and  the  cleaning,  purifying,  ventil- 
ating and  disinfecting  thereof,  and  for  detaining  for  such  purposes  any  steamboat  and 
vessel,  and  anything  contained  therein,  and  any  person  travelling  thereby. 

Chapter  30.  "An  Act  to  amend  'The  Municipal  Act,  1892.'" 

Section  18  provides  that  in  every  municipality  the  council  may  make,  alter  and 
repeal  by-laws  for  the  purpose,  among  others,  of  regulating,  with  a  view  of  preventing 
the  spread  of  infectious  or  contagious  diseases,  the  entry  or  departure  of  boats  or  vessels, 
and  the  receiving  of  all  passengers  or  cargoes  on  board  the  same. 

These  provisions  appear  to  relate,  to  some  extent,  to  the  matter  of  quarantine,  which 
comes  within  the  legislative  powers  assigned  by  '"The  British  North  America  Act  "  to 
Parliament,  and  in  respect  of  which  statutes  have  been  enacted  by  Parliament.  Such 
provision  cannot,  in  the  opinion  of  the  undersigned,  have  effect,  except  as  to  matters 
outside  the  control  of  the  Parliament  of  Canada,  and  within  the  control  of  the  province, 
as,  for  example,  the  passing  of  boats,  vessels,  passengers  and  cargoes  from  place  to  place 
within  the  province.  As  there  is  room  for  their  application  in  such  matters,  the  under- 
signed would  not  recommend  the  exercise  of  the  power  of  disallowance  with  regard  to 
these  statutes. 

Chapter  34.  "  An  Act  to  provide  for  the  erection  of  New  Buildings  for  the  accom- 
modation of  the  Provincial  Legislature  and  the  Public  Departments." 

This  Act  recites  that  it  is  expedient  that  new  buildings  should  be  provided  for  the 
proper  and  needful  accommodation  of  the  provincial  legislature,  and  the  departments 
of  the  public  service,  and  that  the  Ijuildings  now  in  use  for  such  purposes  are  wholly 
inadequate  therefor  :  that  new  buildings  can  be  erected  at  a  cost  not  exceeding  $600,000  ; 
and  that  authority  should  be  given  to  pledge  the  credit  of  the  province  to  provide  such 
funds  ;  and  it  is  enacted  that  the  Lieutenant-Governor  in  Council  shall  have  power  to 
authorize  the  commissioner  of  lands  and  works  to  enter  into  a  contract  for  the  erection 
of  such  new  buildings,  the  consideration  money  of  the  contract  not  to  exceed  $600,000 ; 
that  the  Lieutenant-Governor  in  Council  may  pay  and  discharge  obligations  arising 
under  such  contract,  out  of  such  of  the  surplus  moneys  forming  a  portion  of  the  Con- 
solidated Revenue  Fund  of  the  province,  as  may  be  available  therefor ;  that  the 
Lieutenant-Governor  in  Council  may  in  addition  to  all  other  moneys  authorized  to  be 
raised  or  borrowed  by  any  other  Act  of  the  province,  at  discretion,  borrow  or  raise  any 
sum  of  money  not  exceeding  $600,000  by  the  sale  of  debentures  or  otherwise  ;  and  that 
all  sums  so  realized  shall  be  paid  in  such  manner  as  the  Lieutenant-Governor  in  Council 
shall  prescribe,  to  the  Minister  of  Finance,  and  shall  be  deemed  to  be  surplus  money 
forming  portion  of  the  Consolidated  Revenue  Fund  of  the  province,  available  for  the 
purpose  of  discharging  obligations  under  the  contract  hereinbefore  referred  to. 

A  petition  signed  by  a  great  number  of  the  inhabitants  of  the  province  has  been 
presented  to  your  Excellency  in  Council  objecting  to  this  statute,  mainly  upon  the 
grounds,  as  alleged,  that  the  proposed  expenditure  cannot  be  justified  upon  any  ground 
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of  necessity  or  expediency,  and  that  it  will  involve  an  addition  to  the  debt  of  the  pro- 
vince, which  will  seriously  curtail  its  ability  to  provide  for  necessary  works  of  develop 
ment ;  that  owing  to  the  rapid  increase  in  the  population  of-  certain  parts  of  British 
Columbia  since  the  opening  of  the  Canadian  Pacific  Railway,  the  legislative  assembly 
of  the  province  has  not  been  for  many  years  representative  of  the  people  of  the  pro. 
vince,  and  that  the  assembly  is  non-representative  to  an  extent  entirely  subversive  of 
the  principle  of  responsible  government.  The  prayer  of  the  petition  is  not  for -disallow- 
ance of  the  Act  complained  of,  but  the  petitioners  pray  that  your  Excellency  may  be 
pleased  "  to  veto  the  statute,  so  that  the  same  may  have  no  force  or  effect,  until  and 
unless  it  be  assented  to  by  a  majority  of  the  members  of  a  legislature  properly  repre- 
sentative of  the  people  of  the  province." 

The  undersigned  caused  a  copy  of  this  petition  to  be  sent  to  the  Attorney  General 
of  the  province,  for  the  purpose  of  obtaining  the  views  of  the  provincial  government  in 
regard  thereto,  and  he  has  received  in  reply,  through  the  Honourable  the  Secretary  of 
State,  a  copy  of  a  report  of  a  committee  of  the  Executive  Council  of  the  province, 
approved  by  his  honour  the  Lieutenant  Governor  of  the  province,  embodying  the  report 
of  the  Attorney  General  on  the  subject  of  the  petition.  The  petition,  together  with 
the  report  of  the  Executive  Council,  is  hereunto  annexed  and  made  a  part  of  this 
report. 

The  undersigned  observes  that  the  various  statements  set  forth  in  the  petition  are 
very  largely  met  and  explained  by  what  is  stated  in  the  report  of  the  Executive  Council 
of  the  province. 

The  undersigned  desires  to  point  out  that  there  is  no  power  vested  in  your  Excel- 
lency in  Council  to  make  a  conditional  disallowance,  or  to  veto,  as  prayed  for,  or  to 
suspend  the  operation  of  a  statute,  so  that  the  same  may  have  no  force  or  effect,  until 
and  unless  it  be  assented  to  by  a  majority  of  the  members  of  a  legislature,  constituted 
differently  from  that  which  exists. 

The  undersigned  would  further  observe  that  the  power  of  veto  possessed  by  your 
Excellency  appears  to  Vje  the  power  of  disallowance  reserved  by  the  British  North 
America  Act. 

The  subject  of  the  enactment  complained  of  in  the  petition  is  one  peculiarly  for  the 
legislature  of  the  province  to  deal  with. 

The  petitioners  declare  that  for  want  of  an  Act  to  redistribute  the  representation 
of  the  province,  the  representation  of  the  inhabitants  of  British  Columbia  is  most 
inadequately  provided  for,  to  a  degree  which  is  equivalent  to  a  denial  of  the  advantages 
of  responsible  government,  and  that  while  the  government  of  the  province  is  supported 
by  a  majority  of  members  of  the  house  of  assembly  the  number  of  members  who  do 
not  support  the  government  represent  more  than  twice  as  many  voters,  as  those  who  are 
government  supporters. 

These  complaints,  it  is  impossible  for  your  Excellency  to  pass  upon  or  to  redress. 
The  facts  on  which  they  are  based  are,  moreover,  in  dispute.  The  remedy  for  the 
several  grievances  complained  of,  assuming  them  to  exist,  as  alleged,  lies  with  the 
legislature  of  the  province. 

The  undersigned  cannot,  therefore,  recommend  that  the  power  of  disallowance 
should  be  exercised  with  respect  to  this  Act. 

Chapter  51. — "An  Act  to  incorporote  the  Kaslo  Electric  Light,  Power  and  Water 
Works  Company,  Limited." 

The  statute  purports  to  give  the  company  power  to  divert  and  appropriate  so  much 
of  the  waters  of  the  Kaslo  Uivei-  and  its  tributaries  and  branches,  as  shall  be  deemed 
necessary  and  desirable  for  the  piiipo-se  of  supplying  the  inhabitants  of  the  town  of 
Kaslo  and  parts  adjacent  thereto  with  an  abundant  supply  of  water,  also  for  the  pur- 
pose of  generating  electricity,  and  to  construct  and  maintain  all  erections,  wires,  wheels, 
raceways,  dams,  flumes,  or  other  works  necessary  for  making  the  water  power  available. 

Chapter  59. — "An  Act  to  incorporate  the  Osoyoos  and  Okanagan  Railway  Com- 
pany." 

This  company  is  incorporated  for  the  purpose,  among  others,  of  constructing  and 
operating  a  line  of  railway  from  some  point  at  the  foot  of  Okanagan  Lake  in  the  pro- 
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vince  of  British  Columbia,  to  a  point  on  the  Kettle  River,  at  or  near  the  place  where  the 
said  river  crosses  the  international  boundary  for  the  third  time  on  its  course  towards  the 
Columbia  River,  with  power  also  to  construct  branch  lines,  and  by  the  terms  of  the 
statute  the  company  is  given  power,  at  any  point  where  the  terminus  of  the  railway  or 
any  branch  thereof  crosses  any  navigable  water,  to  acquire  and  hold  as  its  own  absolute 
property,  piers,  docks  and  water  lots,  and  in  and  over  the  waters  adjoining  the  same,  to 
build  elevators,  storehouses,  engine-houses,  sheds,  docks,  piers,  and  other  structures  for 
the  use  of  the  company,  and  of  the  steam  and  other  vessels  owned,  worked  and  con- 
trolled by  the  company,  or  of  any  other  steam  or  other  vessels,  and  to  collect  wharfage 
and  store  charges  for  the  use  of  the  same  ;  also  to  erect,  build  and  maintain  all  moles, 
piers,  wharfs  and  docks  necessary  and  proper  for  the  protection  of  such  works  and  for 
the  accommodation  and  convenience  of  vessels  entering,  leaving  or  lying  within  the 
same,  and  to  dredge,  deepen  and  enlarge  such  works. 

These  provisions  of  the  two  last  mentioned  statutes,  as  well  as  any  other  provisions 
thereof,  which  are  intended  to  empower  the  respective  companies  to  divert  the  waters  or 
occupy  the  bed  of  any  river,  are,  in  the  opinion  of  the  undersigned,  ultra  vires  of  the 
provincial  legislature,  so  far  as  they  relate  to  rivers  which  have  been  declared  by  the 
British  North  America  Act  to  be  part  of  the  property  of  Canada,  Parliament  having 
the  sole  power  to  legislate  concerning  such  property.  Having  regard,  however,  to  other 
provisions  which  are  unobjectionable,  the  undersigned  does  not  deem  it  advisable  to  re- 
commend the  dissallowance  of  either  of  these  statutes.  Any  question  which  may  be 
raised  as  to  their  validity  may  conveniently  be  left  to  be  determined  by  the  courts. 

The  undersigned,  therefore,  recommends  that  the  several  Acts  mentioned  in  this 
report  be  left  to  their  operation. 

The  undersigned  further  recommends  that,  if  this  report  be  approved,  a  copy  of 
the  same  be  sent  to  the  Lieutenant  Governor  of  the  province,  for  his  information. 


Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


1148  BRITISH    COLUMBIA    LEGISLATION 


BRITISH  COLUMBIA— 57th  VICTORIA,  1894. 

4th  Session — 6th  Legislature. 

Report   of  the   Honourable    the   Minister  of  Justice,    approved  hy  His  Excellency  the 
Governor  General  in  Council  on  the  20th  October,  1894- 

Department  of  Justice,  Ottawa,  15th  October,  1894. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed  by 
the  legislature  of  the  province  of  British  Columbia  in  the  fifty-seventh  year  of  He'!' 
Majesty's  reign  (1894),  chapters  1  to  11,  13  to  17,  19  to  32,  34  to  61  and  64,  received 
by  the  Secretary  of  State  for  Canada  on  the  19th  day  of  April,  1894;  and  he  is  of 
opinion  that  they  are  unobjectionable  and  may  be  left  to  their  operation. 

The  remaining  Acts,  viz.,  chapters  12,  18,  33,  62  and  63  have  been  reserved  for  a 
separate  report. 

The  undersigned  also  recommends  that  this  report,  be  approved,  a  copy  of  the  same, 
with  a  copy  of  the  schedule  of  the  titles  of  the  Acts,  be  sent  to  the  Lieutenant-Governor 
of  the  province  for  his  information. 

Respectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report    of  the    Honovrable  the    Minister    of  Justice,   approved  by  His   Excellency    the 
Governor  General  in  Council,  on  the  20th  October,  1894- 

Department  of  Justice,  Ottawa,  loth  October,  1894. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  statutes  of  th© 
province  of  Britisli  Columl)ia,  passed  in  the  fifty-seventh  year  of  Her  jNIajesty's  reign 
(1894),  and  received  by  the  Secretary  of  State  for  Canada  on  the  19th  day  of  April, 
1894,  as  follows  :— 

Chapter  12.    "  An  Act  respecting  the  Drainage  and  Dyking  and  Irrigation  of  Lands." 

Section  63  provides  that  if  any  person  shall  in  any  manner  wilfully  injure  any 
works  executed  hereunder,  or  any  portion  thereof,  he  shall  forfeit  for  every  offence  a 
sum  not  exceeding  fifty  dollars,  which,  with  the  costs  of  repair,  may  be  recovered  upon 
summary  conviction  by  any  justice  of  the  peace.  The  costs  of  repairing  injury  other 
than  wilful  may  be  .similarly  recovered. 

Chapter  63.  "  An  Act  respecting  the  Victoria  Electric  Railway  and  Lighting 
Company,  Limited." 

Section  31  enacts  that  any  person  who  shall  injure,  molest  or  destroy  any  of  the 
lines,  posts  or  otiier  material  oi-  propt-rty  of  the  company  sliall  be  liable  to  a  penalty  not 
exceeding  one  hundred  dollars  and  costs,  and  in  default  of  payment  to  imprisonment 
for  a  term  not  exceeding  one  month. 

The  malicious  injury  of  piopcrty  has  l)pcn  declared  to  be  an  offence  by  the  Criminal 
Code,  and  adequate  punishments  have  therel)y  l)een  established  for  such  offences.  The 
subject  is  one  which,  in  the  opinion  of  the  undersigned,  properly  falls  within  the  scope 
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of  criminal  legislation,  and  enactments  of  the  character  in  question  would,  therefore, 
appear  not  to  be  within  the  power  of  the  provincial  legislature.  The  undersigned 
apprehends,  however,  that  no  serious  mischief  could  ensue  from  leaving  these  provisions 
to  their  operation.  The  courts  having  jurisdiction  to  declare  the  sections  ultra  vires,  at 
the  suit  of  any  person  who  might  be  prejudiced  thereby. 

Chapter  18. — "  An  Act  to  amend  the  '  Game  Protection  Act,  1892  '  and  amending 
Act." 

Section  3  provides  that  no  person  shall  use  or  employ  any  net,  seine,  drag  net  or 
other  engine,  nor  use  salmon  roe  as  bait,  for  the  purpose  of  taking  or  capturing  fish  in 
any  lake,  pond,  or  standing  water  in  this  province,  under  a  penalty  not  exceeding  two 
hundred  and  fifty  dollars,  to  be  recovered  in  a  summary  manner  before  any  justice  of 
the  peace. 

It  appears  to  the  undersigned  that  such  a  provision  would  fall  within  the  powers  of 
parliament  as  it  may  appertain  to  sea-coast  and  inland  fisheries,  and  that  it  could  not, 
therefore,  be  enacted  by  a  province.  The  several  questions  which  have  arisen  relating 
to  the  conflict  of  jurisdiction  upon  this  subject  between  parliament  and  the  provincial 
legislatures,  having  been  referred  by  your  Excellency  in  Council  to  the  Supreme  Court 
of  Canada  for  determination,  the  undersigned  would  consider  it  proper  that  this  statute 
should  not  now  be  disallowed.  It  is  anticipated  that  the  decision  of  the  court  upon  the 
reference  in  question,  will  set  at  rest  all  doubts  which  should  be  raised  with  regard  to 
the  validity  of  enactments  such  as  the  above,  and  if  such  decision  should  be  in  accord- 
ance with  the  view  of  the  undersigned,  as  above  expressed,  it  is  assumed  that  this  section, 
together  with  other  provincial  statutes  which  may  be  held  to  go  beyond  the  limit  of 
provincial  powers,  would  be  repealed. 

Chapter  33.   "An  Act  to  amend  the  *  Placer  Mining  Act,  1891.'" 

Section  10  provides  that  "  it  shall  be  lawful  for  the  gold  commissioners,  with  the 
sanction  of  the  Lieutenant  Governor  in  Council,  to  grant  a  lease  for  any  term  not  exceed- 
ing twenty  years,  of  the  bed  of  any  river  below  low  water  mark  for  dredging  purposes, 
for  a  distance  not  exceeding  five  miles,  upon  such  terms  as  he  shall  think  fit  ;  provided 
always  that  every  such  lease  shall  reserve  tlie  right  to  every  free  miner,  to  run  his  tailings 
into  such  river  at  any  point  thereon,  also  to  mine  two  feet  below  the  surface  of  the 
water  at  low  water  mark  by  putting  in  wingdams,  and  whether  such  free  miner  shall 
locate  before  or  after  the  date  of  such  lease." 

Chapter  62,  "An  Act  to  authorize  certain  Dyking  and  Drainage  Works  in  the 
District  of  New  Westminster." 

Section  1  enacts  that  the  commissioners  shall  have  power  to  widen,  straighten, 
deepen,  divert,  dam,  scour,  or  cleanse  any  river,  stream,  drain,  brook,  pool,  lake  or  water- 
course upon,  or  running  through  such  lands,  and  to  make,  open,  and  cut,  in  or  upon  the 
same,  any  new  watercourse,  side-cut,  ditch  or  drain,  and  at  any  time  to  repair,  alter  or 
remove  any  bank,  sluice,  flood-gate,  dam,  tunnel,  or  other  part  of  the  undertaking. 

Sections  6  and  7  are  as  follows  : — 

"(6.)  The  commissioners  shall  have  full  power  and  authority  to  divert  the  waters 
known  as  the  Chilliwhack  River,  by  changing  the  course  of  the  said  waters  (as  at  present 
flowing)  so  as  to  cause  the  same  to  flow  from  a  point  at  or  near  Summit  Lake  into  the 
Fraser  River  above  Sheam." 

"(7.)  The  commissioners  are  hereby  authorized  and  empowered  to  take  and  divert, 
at  such  point  or  points  on  the  Chilliwhack  River  as  they  may  judge  suitable  and  proper, 
and  to  appropriate  and  use  for  the  purpose  of  generating  electricity,  so  much  of  the 
waters  of  the  stream  as  to  the  commissioners  may  seem  necessary  for  the  purpose  of  the 
works,  or  for  any  purpose  connected  with  the  works  hereby  authorized,  with  power  to 
the  commissioners  to  construct  and  maintain  all  erections,  weirs,  wheels,  dams,  race- 
ways, flumes  or  other  works  necesssary  for  making  the  water  power  available,  with  the 
right  to  improve  and  increase  the  same." 

The  undersigned  observes  that  rivers  having  been  declared  by  "The  liritish  North 
America  Act  "  to  be  part  of  the  public  property  of  Canada,  the  sections  quoted  would  be 
ultra  vires  of  the  provincial  legislature,  as  applied  to  rivers  which  belonged  to  the 
province  at  the  time  it  entered  the  union.     In  so  far  as  this  view  is  controverted  by  the 
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province,  it  is  hoped  that  a  judicial  determination  of  the  question  may  be  reached  upon, 
the  reference  to  the  Supreme  Court  above  referred  to,  and  in  the  meantime  should  any 
practical  difficulty  arise,  as  between  the  Dominion  and  the  province,  or  in  reference  to 
individual  rights  as  to  the  application  or  validity  of  theso  sections,  the  question  could, 
if  necessary,  be  brought  before  the  courts  in  an  ordinary  action. 

The  undersigned  therefore  recommends  that  the  several  statutes  mentioned  in  this 
report  be  left  to  their  operation,  and  that  a  copy  of  this  report,  if  approved,  be  trans- 
mitted to  the  honourable  the  Lieutenant-Governor  of  the  province  of  British  Columbia 
for  the  information  of  his  government. 

Respectfully  submitted. 


JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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BRITISH  COLUMBIA— 58TH  VICTORIA,   1895. 

1st  Session — 7th   Legislature. 

Report   of  the   Honourahle   the   Minister  of  Justice,    approved  by   His    Excellency  the 
Governor  General  in  Council,  on  the  23rd  of  December,  1895. 

Department  op  Justice,  Ottawa,  23rd  December,  1895. 
To  Mis  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed  by 
the  legislature  of  the  province  of  British  Columbia,  in  the  fifty-eighth  year  of  Her 
Majesty's  reign,  1895,  received  by  the  Secretary  of  State  for  Canada  on  the  second 
day  of  March,  1895,  chapters  1  to  17,  19  to  22,  24  to  61,  64  to  66  ;  and  he  is  of 
opinion  that  they  are  unobjectionable,  and  may  be  left  to  their  operation. 

The  remaining  Acts  (chapters  18,  23,  62,  63,  67,  68  and  69)  have  been  reserved  for 
a  separate  report. 

The  undersigned  recommends  that,  if  this  report  be  approved,  a  copy  of  the  same, 
with  a  copy  of  the  schedule  of  the  titles  of  the  Acts,  be  sent  to  the  Lieutenant  Governor 
of  the  province  for  the  information  of  his  government. 

Respectfully  submitted. 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Jiistice. 


Report  of  the  Honourable   the  Minister   of  Justice,    approved   by    His  Excellency  the 
Governor  General  in  Council  on  the  23rd  December,  1895. 

Department  of  Justice,  Ottawa,  3rd  December,  1895. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  following  Acts  passed  by  the 
legislature  of  the  province  of  British  Columbia  in  the  58th  year  of  Her  Majesty's 
reign  (1895)  and  received  by  the  Secretary  of  State  on  the  2nd  day  of  March,  1895,  as 
follows : — 

Chapter  18 — "An  Act  respecting  lands  granted  to  the  Dominion  Government." 

Section  4  provides  that  it  shall  be  lawful  for  the  Lieutenant-Governor,  by  order  in 
council,  to  make  such  provisions  as  he  may  think  proper,  for  defining  and  causing  the 
title  of  the  Dominion  government  to  be  registered  under  the  land  registry  laws  of  the 
province,  and  section  7  provides  that  any  order  in  council,  made  by  the  Lieutentant- 
Governor  under  authority  of  the  Act,  shall  have  the  same  force  and  effect  as  if  enacted 
by  statute  of  the  legislature  of  British  Columbia. 

The  undersigned  assumes  that  it  is  nob  intended  to  authorize  the  Lieutenant- 
Governor  to  make  an  order  in  council,  which  would  have  the  effect  of  impairing,  in  any 
wise,  the  title  of  the  Dominion  government  in  case  it  were  not  registered.  Such  legis- 
lation would,  of  course,  be  tdtra  vires. 

It  appears  to  the  undersigned  that  by  the  section  in  question,  authority  is  conferred 
upon  the  Lieutenant-Governor,  which  may  be  exercised  with  the  scope  of  provincial 
legislative  authority,  and  the  undersigned  does  not  consider  it  necessary  to  do  more 
than  call  attention  to  the  larger  construction,  which  might  possiV)ly  be  urged  and  which, 
in  his  opinion,  both  as  a  matter  of  intent  and  as  a  matter  of  law,  should  be  excluded. 
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Chapter  23. — "An  Act  to  amend  and  consolidate  the  Acts  for  the  protection  of  cer- 
tain animals,  birds  and  fishes." 

Section  7  makes  it  unlawful  to  export  game  out  of  the  province. 

The  undersigned  would  consider  this  provision  beyond  the  provincial  authority,  but 
inasmuch  as  it  has  in  view  the  preservation  of  the  game  of  the  province,  and  similar 
provisions  having  been  left  to  their  operation  in  other  provinces,  he  does  not  consider 
that  it  is  a  case  for  the  exercise  of  the  power  of  disallowance. 

Chapter  62. — "  An  Act  for  the  supply  of  water  to  the  City  of  Nanaimo." 

Chapter  63. — "  An  Act  respecting  the  amendment  of  the  '  Nanaimo  Waterworks 
Act,  1895,'  and  amending  Acts." 

Chapter  67. — "  An  Act  respecting  the  incorporation  of  the  Stave  River  Electric  and 
Power  Company,  limited  liability." 

These  chapters  contain  provisious  which  appear  to  assume  the  right  of  the  provin- 
cial legislature  to  legislate  with  regard  to  rivers. 

The  undersigned  has  several  times  previously  had  occasion  to  comment  upon  similar 
legislation  wliich  is  objectionable  from  the  Dominion  point  of  view.  The  question  in 
diflference  upon  this  point  between  the  Dominion  and  the  provincial  authorities  is  await- 
ing the  determination  of  the  courts,  and  pending  the  decision,  the  undersigned  consid- 
ers that  these  statutes  might  be  left  to  their  operation. 

Chapter  67  also  contains  a  provision  stating  that  shareholders  in  the  company 
whether  British  subjects  or  aliens,  whether  resident  in  Canada  or  elsewhere,  shall  have 
the  right  to  hold  stock  in  the  company,  and  shall  be  eligible  to  office  in  the  company. 

Chapter  69,  intituled  "  An  A.ct  to  incorporate  the  Victoria  Consolidated  Hydraulic 
Mining  Company,  Limited,"  contains  a  similar  provision  affecting  aliens. 

The  undersigned  would  consider  that  these  sections  must  fail  in  their  object,  in  so 
far  as  they  intend  to  confer  rights  upon  aliens,  because  that  subject  is  committed  to  the 
legislative  authority  of  parliament. 

The  undersigned  does  not,  however,  consider  this  objection  of  such  a  character  as 
to  call  for  the  exercise  of  the  power  of  disallowance. 

Chapter  68—"  An  Act  respecting  the  '  Vancouver  Incorporation  Act '  and  amend- 
ment Acts." 

The  powers  which  are  conferred  upon  the  municipality  of  the  city  of  Vancouver  to 
make  by-laws,  are  apparently  in  some  cases  in  excess  of  those  which  could  be  granted  by 
the  legislature.  A  construction  may,  however,  be  adopted,  which  would  limit  the 
powers  so  conferred  to  j)ur{)OseR  within  provincial  authority,  and  if,  in  framing  the  by- 
laws, a  broader  and  objectionable  construction  should  be  acted  upon,  the  coui'ts  would 
afford  redress  to  any  individual  prejudiced  thereby. 

For  the  reasons  stated,  the  undersigned  recommends  that  the  several  Acts  men- 
tioned in  this  report  be  left  to  their  operation,  and  that  a  copy  of  this  report,  if  approved, 
be  transmitted  to  the  Lioutenant  Governor  for  the  information  of  his  government. 

Respectfully  submitted, 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 
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PRINCE  EDWARD  ISLAND,  37th  VICTORIA,  1874. 

2nd  Session — 26Ta  (General  Assembly. 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council,  on  the  3rd  April,  187 j^ 

Department  of  Justice,  Ottawa,  25th  March,  1874. 
To  His  Excellency  the  Governor  General  in  Council : 

A  despatch  of  the  Secretary  of  State  for  the  Colonies  to  the  Governor  General  is 
submitted,  expressing,  in  efiFect,  the  assent  of  the  Crown  to  certain  statutes.  This 
despatch  should  be  communicated  to  the  Lieutenant-Governor  of  Prince  Edward  Island. 

But  reference  is  made  to  a  bill  which  is  spoken  of  as  a  reserved  bill,  chapter  30, 
which  is  an  Act  to  vest  a  certain  portion,  forty  acres,  of  Government  house  farm,  in  the 
city  of  Charlottetown,  for  the  purpose  of  a  park  and  pleasure  ground  for  the  use  of  the 
public. 

The  object  of  this  reference  by  the  Colonial  Secretary  is  on  account  of  the  Act 
having  been  passed  on  the  14th  June,  1873,  whereas  the  addresses  of  legislative  council 
and  assembly  of  Prince  Edward  Island,  expressing  their  desire  to  enter  into  the  Dominion, 
are  dated  28th  May,  1873,  and  the  transfer  of  any  public  property  after  that  date  would 
clearly  be  incorrect,  as  regards  its  subsequently  becoming  a  province  of  the  Dominion. 

Equitably,  therefore,  the  property  in  question,  being  part  of  the  government  house 
farm,  and  thus  an  adjunct  of  public  buildings,  and,  as  such,  coming  within  the  desig- 
nation of  section  8  of  the  3rd  schedule  of  the  British  North  America  Act,  1867, 
was  part  of  the  property  joi  the  Dominion,  and  only  required  an  order  in  council 
bringing  Prince  Edward  Island  into  the  confederation,  to  vest  it  legally  in  the 
Crown  for  the  government  of  Canada.  It  is  true  that  is  has  been  the  custom  for  the 
government  of  Canada  to  make  over,  by  order  in  council,  to  the  province  such  portion 
of  the  public  property  as  they  thought  fit  and  appropriate  for  the  use  of  the  provincial 
legislatures  and  government,  but  it  appears  doubtful  whether  the  legislature  of  Prince 
Edward  Island  could  properly  pass  an  Act  in  respect  to  property  which  equitably  had 
already  become  that  of  the  Dominion,  and  could  thus  dispose  of  it  as  they  have  done. 

The  question,  however,  submitted  by  the  Colonial  Secretary,  is  as  to  whether  the 
government  of  Canada  think  that  Her  Majesty  may  be  properly  advised  to  assent  to  it. 

With  the  remarks  hereinbefore  made,  the  undersigned  has  the  honour  to  submit  the 
matter  for  consideration  of  Council. 

A.  A.  DORION, 

Minister  of  Justice. 
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The  Right  Hon.  Secretary  of  State  for  the  Colonies  to  tlie  Governor  General. 

Downing  Street,  28th  April,  1874. 

My  Lord,  — T  have  the  honour  to  acknowledge  the  receipt  of  your  despatch,  of  the 
8th  instant,  inclosing  a  copy  of  an  approved  report  of  a  committee  of  the  Privy  Council, 
recommending,  for  the  reasons  stated,  that  Her  Majesty  should  not  be  advised  to  assent 
to  the  bill  passed  in  June,  1873,  by  the  legislature  of  Prince  Edward  Island,  but  reserved 
by  the  late  Lieutenant-Governor,  intituled :  "  An  Act  to  vest  a  certain  portion  of  Gov- 
ernment House  Farm  in  the  city  of  Charlottetown  for  purpose^therein  mentioned." 

In  accordance  with  the  recommendation  of  your  government,  I  shall  not  advise  the 
Queen  to  assent  to  this  Act,  which  will  not,  therefore,  come  into  operation.  I  request 
that  you  will  so  inform  the  Lieutenant-Governor  of  Prince  Edward  Island  and  that  you 
will  forward  to  him  a  copy  of  the  report  of  the  Privy  Council. 

I  have,  &c., 

CARNARVON. 


Report  of  the   Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  26th  December,  187 j^. 

Department  op  Justice,  Ottawa,  23rd  December,  1874. 

The  undersigned  has  the  honour  to  report  that  at  the  session  of  the  legislature  of 
Prince  Edward  Island  held  in  the  early  part  of  this  present  year,  a  bill  was  passed  by 
both  Houses,  intituled  :  "  The  Land  Purchase  Act,  1874,"  which  was  reserved  by  the 
Lieutenant-Governor  for  the  signification  of  your  Excellency's  pleasure. 

Its  objects  are  foreshadowed  in  the  recitals  thereto,  which  are  : — 

First :  "  That  the  leasehold  tenures  of  this  island  have  long  been  a  subject  of  con- 
templation, and  have  proved  seriously  detrimental  to  the  prosperity  of  this  province  and 
to  the  contentment  and  happiness  of  its  people." 

Secondly  :  "  That  it  appears,  from  correspondence  which  has  recently  taken  place 
between  tlie  government  of  this  island  and  certain  proprietors,  that  there  is  no  reason- 
able hope  of  the  latter  voluntarily  selling  their  township  lands  to  the  government  at 
moderate  prices. 

Thirdly  :  "  That  it  is  very  desirable  to  convert  the  leasehold  tenures  into  freehold 
estates,  on  terms  just  and  ecjuitable  to  the  tenants  as  well  as  to  the  proprietors." 

It  provides  that  the  Colonial  Secretary  shall  notify  any  proprietor  owning  five 
hundred  acres  of  land,  or  upwards,  that  the  government  of  the  province  intend  to  pur- 
chase his  land  under  the  provisions  of  the  Act,  after  which  the  government  and  pro- 
prietor shall  eacli  nominate  a  commissioner  to  award  the  amount  of  money,  and  they  are 
jointly  to  nominate  a  third  commissioner. 

The  Act  provides  tlie  necessary  machinery  for  carrying  such  arbitration  into  eflfect, 
and  provides  furtlier,  as  follows  : — 

Section  23. — "  After  liearing  tlie  evidence  adduced  before  them,  the  commissioners, 
or  any  two  of  them,  shall  award  tlie  sum  due  to  such  proprietors  as  compensation  or 
price,  to  which  he  shall  be  entitled  l)y  reason  of  his  being  divested  of  his  land  and  all 
interests  therein  and  thereto."' 

Section  2  4. — "  The  fact  of  the  ]iurcliase  or  sale  of  the  lands  of  any  proprietors 
being  compulsory,  and  not  voluntary,  shall  not  entitle  any  such  proprietor  to  any  com- 
pen.sation  by  reason  of  such  (•oini)ulsoi  y  purchase  or  sale,  the  object  of  this  Act  being  to 
pay  every  proprietor  a  fair  indemnity  or  e(]uivalent  for  the  value  of  his  interest,  and  no 
more  ;  and  by  the  2r)th  .section  are  regulated  the  circumstances  which  are  to  be  taken 
into  consideration  by  the  commissioners  in  estiujating  the  amount  of  compensation  to  be 
paid  to  the  proprietors." 


37  VICTORIA,  1874.  1155 


Under  the  29th  section  the  Lieutenant-Governor  in  Council  is  to  nominate  a  public 
trustee,  who,  when  the  purchase  money  of  the  property  shall  have  been  paid  into  the 
treasury,  is  to  execute  a  conveyance  of  the  estate  of  the  proprietor  to  the  commissioner 
of  public  lands,  which  shall  thereby  vest  in  the  commissioner  of  public  lands  an  absolute 
and  indefeasible  estate  of  fee  simple,  free  from  all  encumbrances  of  every  description, 
and  shall  be  held  and  disposed  of  by  him  as  public  lands,  and  shall  also  vest  in  the 
commissioner  of  public  lands  all  arrears  of  rent  due  upon  the  said  lands. 

It  further  provides  : 

Section  34. — "When  the  full  sum  for  any  lands  shall  have  been  paid  into  the 
treasury,  and  the  conveyance  executed  by  the  public  trustee  to  the  commissioner 
of  public  lands,  the  government  shall  be  absolutely  exonerated  from  all  liability  to  any 
person  or  persons  whomsoever,  who  may  claim  estate  so  conveyed  as  aforesaid,  or  any 
interest  therein,  except  as  is  mentioned  in  the  next  section." 

Section  44. — "After  the  passing  of  this  Act,  no  action  at  law  shall  be  maintained 
by  any  proprietor  for  the  recovery  of  more  than  the  current  and  subsequent  year's  rent, 
and  in  case  any  such  action  is  brought  against  any  such  tenant  by  any  proprietor,  such 
tenant  may  plead  this  Act  in  bar  of  such  action,  nor  shall  any  execution  issue  on  any 
judgment  recovered  or  to  be  recovered  for  rent  by  any  proprietor  against  any  tenant 
in  this  island,  excepting  the  current  and  subsequent  accruing  year's  rent,  and  in 
<;ase  any  such  execution  is  issued,  the  supreme  court,  or  a  judge  thei'eof,  shall,  on  appli- 
cation, stay  any  such  execution  until  the  award  of  the  said  commissioners  shall  be 
made." 

2.  In  transmitting  this  reserved  bill  the  Lieutenant-Governor  forwards  therewith 
certain  documents. 

The  reasons  which  induced  the  Lieutenant-Governor  to  reserve  the  bill  are  given 
by  him  as  follows  : — 

"  The  Act  in  question,  affecting  private  rights,  by  enforcing  a  compulsory  sale  by 
proprietors  of  five  hundred  acres  of  land,  or  upwards,  at  prices  to  be  determined  under 
a  system  of  arbitration,  to  which  they  are  thereby  compelled  to  be  parties,  I  deemed 
it  to  be  my  duty  to  reserve  it  for  the  consideration  of  his  Excellency  the  Governor 
General. 

"  For  upwards  of  half  a  century  '  The  Land  Question,'  so  called,  has  agitated  the 
minds  of  the  people  of  this  province,  and  repeated  attempts  have  been,  from  time  to 
time,  made  by  the  local  legislature  to  get  rid  of  the  leasehold  system  prevalent  here,  and 
the  aid  of  the  Imperial  government  has  been  frequently  invoked  for  the  purpose,  by 
endeavoring  to  obtain  its  sanction  to  the  establishment  of  a  coui't  of  escheat,  on  the 
ground  of  the  non-fulfilment  by  the  grantees  of  the  conditions  of  their  grants  from  the 
Crown,  but  to  which  Her  Majesty's  government  invariably  refused  to  accede. 

"  In  1860  three  commissioners  were  appointed  to  enquire  into  and  adjust  '  the  diffe- 
rences between  landlord  and  tenant.'  The  then  proprietors,  or  a  major  part  of  them, 
were  assenting  parties  to  this  commission.  One  commissioner  was  selected  by  the  Secre- 
tary of  State  tor  the  Colonies  ;  a  second  by  the  proprietors,  and  a  third  by  the  local  legis- 
lature. Their  report  and  award,  characterized  by  the  late  Duke  of  Newcastle,  then 
Secretary  of  State  for  the  Colonies,  as  '  able  and  impartial,'  was  set  aside,  because  the 
commissioners  thereby  devolved  the  duty  of  assigning  the  value  of  township  lands, 
which  they  should  have  performed  themselves,  upon  other  parties  not  recognized  by  the 
commission.  A  copy  of  the  commissioners'  report  and  award  accompanies  the  reasons 
of  the  Attorney-General,  marked  No.  1,  and  to  this  I  beg  to  refer  his  Excellency  the 
Governor  General,  affording,  as  it  does,  a  complete  history  of  the  land  question  from  the 
year  1767  to  the  date  of  the  report. 

"  The  desire  finally  to  extinguish  the  leasehold  system,  so  far  as  relates  to  lands 
still  in  the  hands  of  the  proprietors,  continues  unabated  ;  in  fact  it  has  received  a 
fresh  impetus  since  confederation,  in  view  of  the  sum  of  eight  hundred  thousand 
dollars,  appropriated  by  the  Dominion  government  for  the  purchase  of  the  proprietory 
rights  in  this  province." 

The  report  of  Mr.  Attorney-General  Brecken,  briefly  referring  to  the  saine  matters 
as  mentioned  in  the  despatch  of  the   Lieutenant-Governor,  quotes  particularly  from  the 
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despatch  of  the  13th  March,  1869,  from  the  then  Secretary  of  State  for  the  Colonies  to 
the  eflfect  that,  if  confederation  of  Prince  Edward  Island  with  Canada  were  to  ensue, 
the  land  question  should  be  left  as  far  as  possible  for  the  decision  of  those  who,  under 
the  altered  circumstances  of  the  colony,  would  have  to  carry  into  execution  any  measures 
connected  with  it. 

The  Attorney-General  further  adds  that  the  local  government  is  led  to  believe  that 
there  is  no  reasonable  prospect  of  some  of  the  owners  of  township  lands  voluntarily  dis- 
posing of  their  estates  at  moderate  prices,  and  that  others  of  them  are  not  at  all  desirous 
of  permitting  their  tenants  to  become  freeholders. 

Impelled  by  the  peculiar  circumstances  of  the  casp,  and  strengthened  by  the  despatch 
of  Earl  Granville  above  alluded  to,  the  legislature  had  passed  the  Act  with  the  hope  that 
it  might  be  the  means  of  settling  forever  this  long  agitated  question,  on  terms  just  and 
liberal,  as  well  to  the  proprietors  as  to  the  tenants. 

The  Lieutenant-Governor  also  transmits  copies  of  correspondence  between  the  local 
government  and  certain  proprietors  of  lands  and  their  agents  on  this  subject. 

The  views  of  the  different  proprietors,  as  to  parting  with  their  property  vary,  but 
the  tenor  shows  generally  an  indisposition  on  the  part  of  the  proprietors  to  dispose  of 
their  properties,  whilst  in  some  instances,  they  ask  that  a  definite  offer  should  be  made 
to  them. 

There  is  also  a  statement  submitted  showing  the  names  of  bhe  proprietors,  their 
residences  and  number  of  acres  owned  by  each,  and  the  quantity  of  land  owned  by  small 
freeholders,  the  former  being  381,720  acres,  and  the  latter  222,000  acres. 

There  is  also  a  statement  showing  the  quantity  of  land  already  purchased  under  the 
authority  of  a  previous  Loan  Act,  being  in  the  aggregate  457,270  acres,  at  an  aggregate 
amount  of  $517,951  ;  and  a  further  purchase  under  an  Act  passed  in  28th  Vic,  of  nearly 
7,000  acres.  These  purchases,  however,  appear  to  have  been  all  made  with  the  assent  of 
the  proprietors. 

With  the  Lieutenant-Governor's  despatch  are  certain  memorials  of  proprietors,  pray- 
ing that  the  Act  may  not  be  allowed. 

These  have  been  since  supplemented  by  memorials  furnished  either  to  the  Secretary 
of  State  for  the  Colonies  and  transmitted  by  him,  or  direct  to  your  Excellency. 

3.  The  documents  transmitted  by  Mr.  Attorney-General  Brecken  show  the 
transmission  by  the  Duke  of  Newcastle  in  February,  1862,  to  the  Lieutenant-Gover- 
nor, of  a  copy  of  a  report  of  the  commissioners  appointed  to  inquire  into  the  land 
tenures  of  Prince  Edward  Island,  together  with  the  copy  of  the  report  which  embraces 
a  very  full  consideration  of  the  whole  circumstances,  the  same  bearing  date,  18th  July, 
1861. 

As  before  mentioned,  however,  nothing  was  done  upon  this  report. 

In  1864,  a  deputation  from  the  government  of  Prince  Edward  Island  proceeded  to 
England,  when  certain  correspondence  ensued  between  the  Duke  of  Newcastle  and  them- 
selves, and  it  appears  that  Sir  Samuel  Cunard  proposed  terms,  and  submitted  a  draft 
bill  which  he  thought  would  bear  out  the  matter. 

These,  however,  ecjually  led  to  the  absence  of  any  result. 

In  1868,  the  matter  was  again  brought  forward  by  the  Lieutenant-Governor,  sub- 
mitting a  minute  of  the  I'^xfcutive  Council,  and  praying  the  sanction  of  the  Secretary 
of  State  to  the  measure  which  might  obtain  a  settlement  of  this  question;  in  reply  to 
which  the  Duke  of  Buckingliani  and  Chandos  stated  that  he  "  fully  recognized  the  pro- 
priety of  the  course  which  tlie  Kxt.'cutive  Council  have  taken  in  seeking  to  obtain  the 
sanction  of  the  Secretary  of  State,  befoie  introducing  a  measure,  which  would  naturally 
tend  to  raise,  in  the  minds  of  the  p(()])le,  expectations  with  which,  in  the  result,  it  might 
be  deemed  inexpedient  to  comply." 

"  I  make  the  recognition  th?  more  fully,  because,  after  a  careful  consideration  of 
the  whole  ca.se,  and  of  t\vi  grounds  now  put  forward  by  the  Executive  Council  in  sup- 
port of  a  law  for  the  compulsory  .sale  of  the  land  of  those  proprietors,  who  were  not 
parties  to  the  Act  of  1864,  I  am  not  pi-epared  to  advise  Her  ^Majesty  to  sanction  such  a 
measure. 
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*'  The  views  of  former  secretaries  of  state  upon  the  subject,  and  the  grounds  upon 
which  such  views  were  based,  have  been  so  clearly  explained  in  prior  correspondence, 
that  it  appears  to  me  unnecessary  to  do  more  now  than  to  state  that  I  find  no  special 
reason  assigned  on  the  minute  of  council,  which,  in  my  opinion,  would  justify,  on  the 
ground  of  public  policy,  the  proposed  direct  appropriation  of  private  property." 

In  February,  1869,  correspondence  was  renewed  between  the  Lieutenant-Gover- 
nor of  Prince  Edward  Island  and  the  Imperial  government,  which  led  to  thu  remarks  of 
Lord  Granville  previously  quoted,  to  the  effect  that  decision  as  to  the  land  question 
should  be  left  to  those  who,  under  the  altered  circumstances  of  the  colony  by  confede- 
ration, if  it  were  carried  out,  would  have  to  carry  into  ex>icution  any  measures  connected 
with  it. 

4.  Several  petitions  are  presented  against  the  allowance  of  this  bill  ;  some  as 
above  stated,  having  been  sent  to  the  Secretary  of  State  for  the  Colonies,  and  others 
direct  to  your  Excellency. 

In  transmitting  one  presented  in  England,  Lord  Carnarvon  requests  the  careful 
consideration  of  your  Excellency's  ministers  in  repect  to  it. 

They  submit  that  the  proposed  Act  is  subversive  of  the  rights  of  property,  and  that 
it  will  prove  most  ruinous  to  proprietors  in  this  colony,  and  a  dangerous  precedent  to 
establish  as  a  mode  of  allaying  popular  agitation.  After  entering  upon  details  of  the 
past,  they  siYbmit  that  the  Act  is  without  a  precedent  in  the  history  of  legislation,  and 
that  even  if  it  were  called  for,  as  constitutional  as  respects  its  objects,  the  mode  of  pro- 
cedure adopted  by  it  would  prove  most  ruinous  and  harassing  to  the  owners  of  property 
in  that  island.  They  allege  that  the  government,  which  is  practically  irresponsil)le,  as 
it  cannot  be  sued  in  a  court  of  law,  might  hold  this  Act  over  the  unfortunate  proprietor, 
who  cannot  force  on  the  proceedings  when  once  commenced,  nor  obtain  compensation  or 
costs  when  such  proceedings  have  been  abandoned ;  and  they  dispute  the  recitals  to  the 
Act  and  pray  for  disallowance  of  the  same. 

The  other  petitions  allege  various  reasons  in  respect  to  which  they,  as  proprietors 
and  British  subjects,  would  be  much  injured  and  damnified  if  the  Act  passeJ. 

The  allegations  in  these  petitions  are  very  forcibly  urged,  and  represent  features 
which  cannot  but  be  regarded  as  contrary  to  the  principles  of  legislation  in  respect  to 
private  rights  and  property. 

The  undersigned  is  of  opinion  that  the  Act  is  objectionable,  in  that  it  does  not 
provide  for  an  impartial  arbitration,  in  which  the  proprietors  would  have  a  representa  ion, 
for  arriving  at  a  decision  on  the  nature  of  the  rights  ;ind  v.ilue  of  the  property  involved, 
and  also  for  securing  a  speedy  determination  and  settlement  of  the  matters  in  dispute. 

Under  all  the  circumstances  of  the  case,  the  undersigned  has  the  honour  to 
recommend  that  the  bill  so  reserved,  intituled:  "The  Land  Purchase  Act,  1874,"  do 
not  receive  the  assent  of  your  Excellency  in  Council. 

H.  BERNARD, 

Deputy  Minister  oj  Justice. 
I  concur. 


T.  FOURNIER, 

Minister  of  Justice. 


Report  of  the  Honourable  tJie  Minister  of  Justice,  approved  by  His  Excellency  tJie 
Governor  General  in  Council  on  the  15th  Janiiary,  1875. 

Department  of  Justice,  Ottawa,  2nd  January,  1875. 

L^pon   reference   of  a  despatch  from   the   Li^ut  nant-Goveiiioi'  of  Pi'inco  Edward 
Island,  and  the  Acts  thereunder  transmitted  by  him  authenticated  under  the  provincial 
seal,  and  being  the  Acts  of  the  general    assembly  of  the  province   enacted   in  the   year 
1874,  the  undersigned  has  the  honour  to  report  : — 
73 
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•  That  the  same  appear  to  him  unobjectionable,  and  he  recommends,  therefore,  that 
the  same  respectively  should  be  left  to  their  operation,  viz. :  chapters  2,  4,  5  to  7,  9  to 
12,  14  to  20,  22  and  23. 

H.  BERNARD, 

Deputy  Minister  of  Justice. 
I  concur. 

T.  FOURNIER, 

Minister  of  Justice. 


Report  of  the  Hon.  the  Minister  of  Justice  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  11th  January,  1876. 

Department  op  Justice,  Ottawa,  2nd  January,  1875. 

Upon  the  despatch  o?  the  Lieutenant-Governor  of  Prince  Edward  Island,  of  the 
5th  September,  1874,  transmitting  certain  Acts  of  the  general  assembly  of  that  pro- 
vince, enacted  in  the  session  held  in  the  year  1874,  the  undersigned  has  the  honour  to 
report  as  follows  : — 

Chapter  1.  "An  Act  to  amend  the  Act  passed  in  the  thirty-sixth  year  of  the  reign 
of  Her  Majesty,  Queen  Victoria,  intituled  :  'An  Act  to  establish  county  courts  of  judi- 
cature in  this  Island.' " 

Section  29  authorizes  any  county  court  judge  to  commit  any  person  guilty  of  perjury 
before  him  or  other  officers  of  the  court,  to  direct  such  person  to  be  prosecuted  for 
perjurv,  and  to  commit  him  or  to  take  bail  for  his  appearance. 

The  undei'signed  is  of  opinion  that  this  is  a  matter  of  criminal  law  and  procedure, 
and  as  such  not  within  the  competence  of  the  legislature  of  Prince  Edward  Island.  He 
suggests,  therefore,  that  the  legislature  of  the  province  should  repeal  the  same. 

A  clause  of  similar  purport  is  to  be  found  in  the  statutes  of  Canada,  32  and  33 
Vic,  chap.  23,  sec.  6,  which,  when  the  criminal  laws  of  Canada  are  made  applicable  to 
that  province,  will  answer  the  purpose  intended  by  the  24th  section  above  mentioned, 
and  recommended  to  be  repealed. 

Chapter  8.  "An  Act  to  consolidate  and  amend  the  laws  enabling  the  Supreme 
Court  of  Judicature  to  order  the  examination  of  witnesses  upon  interrogatories  and 
otherwise." 

Section  5  provides  for  the  taking  of  examination  upon  oath,  of  witnesses  in  matters 
of  the  Supreme  Court  of  Judicature,  but  it  proceeds  further,  and  enacts  that  if  false 
evidence  should  be  wilfully  and  corruptly  given,  evei-y  such  person  so  offending  shall  be 
deemed  guilty  of  porjuiy,  and  may  be  indicted  as  therein  mentioned. 

This  section,  in  the  ()])inion  of  the  undersigned,  partakes  of  the  nature  of  criminal 
law  and  procedure,  and  is  theiefore  not  within  the  legislative  competence  of  the  legis- 
lature of  that  province. 

The  undersigned,  therefore,  recDinmends  that  the  Lieutenant-Governor  of  Prince 
I^dward  Island  siiould  be  invited  to  repeal  the  same.  A  provision  to  the  same  effect  is 
made  by  the  statute  of  Canada,  .■)2  and  33  Victoria,  chapter  23,  which,  when  made 
applicable  to  Prince  Edward  Island,  will  attain  the  object  desired  by  this  clause. 

Chap.  13.  "An  Act  to  incorporate  the  Prince  Edward  Island  chamber  of  com- 
merce." 

This  Act  purports  to  ostablisli  an  incorporated  company  "The  Chamber  of  Com- 
merce in  Prince  Edward  Island,"  the  ol)jects  of  tlie  same  as  defined  by  the  second  clause, 
are  for  such  purposes  only,  as  may  Ix-  cilculated  to  j)roniote  and  extend  the  lawful  trade 
and  commerce  of  Pi'ince  Kdwanl  Island. 

The  (piestion  of  incorporation  ot  a  company  for  such  purpose  was  under  the  con- 
sideration of  the  Government  in  18GS,  when  the  propriety  of  legislation  of  that  province 
in  a  similar  manner  was  doubted,  and  since  that  time  it  has  been  generally  conceded 
that,  as  the  regulation  of  trade  and    commerce  is  expressly  committed  to  the  parliament 
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of  the  Dominion  of  Canada  by  the  British  North  America  Act,  1867,  it  is  not  within 
the  competency  of  a  Local  Legislature  to  pass  such  a  measure. 

A  provision  has  been  made  generally  for  the  incorporation  of  various  boards  of 
trade  in  the  Dominion,  by  the  Act  of  1874,  37  Victoria,  chap.  51,  and  that  Act  being 
applicable  to  Prince  Edward  Island,  will  enable  the  mercantile  community  of  Prince 
Edward  Island  to  obtain  the  incorporation  desired. 

The  undersigned  recommends,  therefore,  that  the  government  of  Prince  Edward 
Island  should  be  invited  to  repeal  this  Act. 

It  may  also  be  mentioned  that  section  21  constitutes  the  crime  of  perjury. 

For  the  reasons  given  in  a  similar  case,  above,  the  undersigned  is  of  opinion  that, 
being  criminal  law,  it  is  not  within  the  competence  of  a  local  legislature.  This  point, 
however,  is  merged  in  the  broader  one  above  stated,  upon  which  the  repeal  of  this  Act 
is  suggested. 

Chapter  21.  "An  Act  for  amending  the  law  relating  to  Controverted  Elections  of 
Members  to  serve  in  the  General  Assembly  of  Prince  Edward  Island,  and  for  providing 
more  effectually  for  the  prevention  of  corrupt  practices  at  elections." 

Section  36  provides  as  to  the  subpoenaing  and  swearing  of  witnesses,  and  adds  that 
they  shall  be  subject  to  the  same  penalties  for  perjury. 

This  clause  is  taken  from  the  Contro\erted  Elections  Act  of  Canada,  1874,  37th 
Vic,  chap.  10,  sec.  49,  the  provision  in  respect  to  perjury  being  within  the  competence 
of  parliament. 

It  is  suggested,  however,  that  the  enactment  which  thus  provides  penalties  as  to 
perjury  is  criminal  law,  and  therefore  not  within  the  legislative  competence  of  a  local 
legislature. 

The  undersigned  suggests,  therefore,  the  propriety  of  the  words  "  and  shall  be 
subject  to  the  same  penalties  for  perjury  "  being  repealed.  ' 

H.  BERNARD, 

Deputy  Minister  of  Justice. 
I  concur. 


T.  FOURNIER, 

Minister  of  Justice. 
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PRINCE  EDWARD  ISLAND,  38th  VICTORIA,  1675. 

3rd  Session — 26th  General  Assembly. 

Lieutenant-Governor  Hodgson  to  the  Secretary  of  State  of  Canada. 

Province  of  Prince  Edward  Island, 

Government  House,  19th  May,  1875. 

Sir, — I  have  the  honour  to  transmit  in  triplicate  two  Acts  passed  in  the  late  session 
of  the  general  assembly,  chaptered   5   and   6   respectively,   and   noted   in   the    margin. 
Chap  5-  "An  Act  to    ""'hich  were  assented  to  hy  me,  under  the  usual   opinion  from  the 
appoint  a   Stipendiary    Attorney  General,  that  I  might  constitutionally  do  so. 
^f ^h  *T*tt  ^f^  *^"^^*^  These    Acts,    I    am    informed,    were    introduced    and   passed 

Chap.  6:  "An  Act  rather  hurriedly,  just  previous  to  the  close  of  the  session,  and  it 
to  amend  the  Act  to  now  appears  some  doubts  have  arisen  whether  the  subjects  d^alt 
extend  the  Criminal  Ju-  ^-^-i^  ^  them,  are  within  the  constitutional  jurisdiction  of  the 
risdiction  of  the  rohce    ,,,''.,  i  ,  i-i*  p/^ci 

Court   in   the   City  of    local   legislature  under  the   terms   or  the  Act  or  Uontederation  so 
Charlottetowai."  called. 

I  also  transmit  the  Attorney  General's  reasons  for  their  passing,  and  explana- 
tory ( f  them,  from  which  it  will  be  seen,  under  the  circumstances  stated  by  him, 
how  necessary  some  such  measures  are. 

I  beg  respectfully  to  press  upon  the  attention  of  the  government  the  necessity  of 
as  early  a  decision  as  possible  upon  the  Acts  in  question  ;  one  a  1  verse  to  the  right  of  the 
local  legislature  to  deal  with  the  subjects  involved  in  them,  mn-t  inevitably  lead  to 
most  disastrous  and  ruinous  consequences,  as  regards  the  affairs  and  future  well-being 
of  the  municipality  of  the  city  of  Charlottetown. 

I  have,  (fee, 

R.  HODGSON, 

Lieutenant-Governor. 


Reasons  of  Hon.  Mr.  Attorney  General  Brechen. 

Charlottetown,  P.E.I.,  19th  May,  1875. 

Chap.  5. — "  An  Act  to  appoint  a  Stipendi;{ry  Magistrate  for  the  city  of  Charlotte- 
town." 

By  a  late  decision  of  the  supreme  court  of  this  province  ( Doicnimj  vs.  City  of 
Charlottetown,  P.  E.  /.  Ri'pfs.  Vol.  IL  p.  I),  the  p»lice  court  of  tiie  city  of  Charlotte- 
town wjis  held  to  be  incompetent  to  try  a  certain  class  of  o  en^es,  arisin,;  under 
the  by-laws  of  the  mayor  and  common  council  of  such  city. 

The  police  court  being  in  fact,  compo  ed  of  the  same  persons  who  are  judges  under 
the  Act,  as  are  the  mayor  and  louimon  councillor.s  of  said  c  ty,  it  w.is  deemed  illegal  and 
unconstitutional  thus  for  persons  to  he  juilges  in  their  own  c;iiise. 

To  obviate  this  didiculty,  this  Act  w;is  ])is.sed.  it.  in  cilect,  merely  transfers  the 
jurisdiction  formerly  held  liy  the  mayors  cou  t  atnl  the  |io! ice  court  of  this  city,  to  a 
stipendiary  magistrate,  giving  him  only  the  same  ])()Wcrs  and  authorities  as  were 
formerly  exercised  by  the  said  two  scxciai  courts. 

These  courts,  prior  to  tliis  .ict,  cxciciscd  inl  the  ordinary  lowers  of  a  justice  of  the 
peace,  besides  having  a  sununary  jurisch' lion  in  assaults  ami  hatieiies,  petty  larcenies, 
trespa.sses  and  breaches  of  the  peace  within  the  limits  of  tlie  ■  ity,  with  power  to  punish 
by  fine  not  exceeding  ten  pounds  ishmd  curretii  y,  etjual  to  8')2.44  Dominion  currency, 
or  by  imprisonment  not  exceeding  thirty  days  in  some  cases,  and  in  others  not  exceed- 
ing six  months. 
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The  salary  of  the  magistrate  is,  by  this  Act,  made  payable,  by  the  mayor  and 
council,  out  of  the  funds  of  the  city. 

This  Act  is  forwarded  at  this  time,  as  it  is  greatly  to  be  desired  that  it  should  go 
into  operation  at  once,  if  not  beyond  the  powers  of  our  local  legislature. 

Chap.  6. — "  An  Act  to  amt  nd  the  Act  to  extend  the  Criminal  Jurisdiction  of  the 
police  court  of  Chai'lottetown." 

This  Act  was  passed  for  the  purpose  of  substituting  a  stipendiary  magistrate  for 
the  police  court.  It  deprives  the  stipendiary  magistrate  of  the  power  of  punishing 
persons  convicted  of  larcenies  by  fines,  which  hath  hitherto  been  the  law.  Experience 
has  proved  that  it  is  desirable  to  amend  the  law  in  this  respect. 

This  Act  is  consequent  on  the  Act,  chap.  5,  which  accompanies  it. 

FREDERICK  BRECKEN, 

Attorney  General. 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency   the   Governor 
General  in  Council  on  the  l^th  June,  lS7o. 

Department  of  Justice,  Ottawa,  26th  May,  1875. 

The  undersigned  has  the  honour  to  report :  That  at  the  last  session  of  the  legis- 
ture  of  Prince  Edward  Island,  a  bill  was  passed  by  both  houses,  intituled  :  "  The  Land 
Purchase  Act,  1874,"  which  has  been  reserved  l>y  the  Lieutenant-Governor  for  the  signi- 
cation  of  the  pleasure  of  your  Excellenc}'  in  Council.  * 

The  objects  in  this  bill  are  the  same  as  those  contemplated  in  the  bill  passed  during 
the  previous  session,  intituled:  "The  Land  Purchase  Act,  1874,"  which  was  also 
reserved  for  the  signification  of  your  Excellency's  pleasure,  which  was  not  assented  to 
by  your  Excellency,  for  reasons  contained  in  a  report  of  the  Minister  of  Justice  of  the 
23rd  December,  1874.  By  referring  to  this  report,  it  will  be  observed  that  the  reason 
adduced  for  withholding  your  Excellency's  assent,  was  chiefly,  that  no  provision  was 
made  for  an  impartial  arbitration,  or  in  which  the  proprietors  would  have  a  representa- 
tion, in  arriving  at  the  value  of  their  property,  neither  did  it  seem  to  provide  for  a 
speedy  determination  of  the  matters  in  dispute  between  the  parties  interested. 

In  the  Bill  which  is  now  referred,  those  objections  have  been  removed,  and  a  fair 
representation  of  the  interests  of  all  parties  concerned  has  been  provided  for,  and  an 
impartial  tribunal  has  been  insured  to  each  proprieter ;  the  bill  providing  for  the 
appointment  of  three  arbitrators,  one  to  lie  named  by  the  land  proprietors,  another  to 
be  named  by  the  Lieutenant-Governor  in  Council,  and  the  third  by  your  Excellency  in 
Council. 

The  undersigned  is  of  opinion,  that  the  subject  dealt  with  in  the  bill  is  one  com- 
ing within  the  competence  of  a  provincial  legislature,  and  inasmuch  as  the  objectionable 
features  of  the  previous  bill,  have  been  removed,  the  undersigned  recommends  that  the 
reserved  bill,  intituled:  "The  Land  Purchase  Act,  1875,"  receive  the  assent  of  your 
Excellency  in  Council. 

T.  FOURNIER, 

Acting  Ministtn-  of  Juf<tice. 

Order  in  Coxncil giving  Assent  to  the  Act  above  mentioned,  published  in  fhf  Canada 
Gazette  on  the  20th  day  of  June,  1870,    Vol.  VIII.,  No.   ')2,  page  1712. 

Report  of  the  Honourable  the  Minixtpv  of  Justice,  approved  Inj   His  Excellency  the 
(jorernor  General  in  Council  on  the  23rd  November,  1S7-J. 

Department  of  Justice,  Ottawa,  28th  October,  1^7.5. 

Upon  the  Acts  pissed  by  the  general  assembly  of  the  province  of  Prince  Edward 
Island  at  its  session  held  in  the  38th  year  of  Her  Majesty's   reign,  Ijeing  the    third  ses- 
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sion  of  the  twenty-sixth  general  assembly  convened  in  the  said  island,  the  undersigned 
has  the  honour  to  report  that  the  right  of  disallowance  ought  not  to  be  exercised  in 
respect  of  the  following  Acts,  and  he,  therefore,  recommends  that  they  be  left  to  their 
operation,  chapters  2  to  5,  and  7  to  31  inclusive.  . 

EDWARD  BLAKE, 

Minister  of  Justice. 
/ 


Report  of  the  Hon.  the  Minister  o/  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  30th  October,  1875. 

Department  of  Justice,  Ottawa,  27th  October,  1875. 

With  reference  to  the  statutes  of  the  province  of  Prince  Edward  Island  passed  in 
the  session  of  1875,  the  undersigned  begs  respectfully  to  report  as  follows : — 

Chap.  1.  "An  Act  to  incorporate  the  Merchants,  Marine  Insurance  Company  of 
Prince  Edward  Island." 

By  this  statute  certain  persons  are  incorporated  under  the  above  title. 

By  the  2nd  section  it  is  provided  that  the  company  shall  have  power  to  make  with 
any  person  or  persons,  all  insurances  connected  with  marine  risks  against  loss  or  damage, 
either  by  fire  or  by  peril  of  navigation  of  or  to  any  vessel,  itc,  either  seagoing,  or  navi- 
gating upon  the  Jakes,  rivers  or  navigable  waters.  It  appears  to  the  undersigned  that 
under  the  express  language  of  this  clause  it  is  attempted  to  give  the  company  power  to 
do  an  insurance  business  with  persons  not  I'esidents  of  the  provinces,  in  respect  of  risks  on 
vessels,  not  touching  provincial  ports,  in  a  word  to  do  a  universal  insurance  business. 
The  power  of  provincial  legislatures  to  incorporate  insurance  companies  is  to  be  found, 
if  at  all,  in  the  eleventh  subsection  of  the  92nd  section,  British  North  America  Act, 
18G7,  which  gives  to  the  local  legislatures  authority  to  make  laws  for  the  incorporation 
of  companies  with  provincial  objects. 

It  appears  to  the  undersigned  that  the  powers  attempted  to  be  conferred  on  this 
company  are  beyond  any  fair  construction  of  these  words  ;  and  he  recommends  that  the 
attention  of  the  government  of  Prince  Edward  Island  be  called  to  the  Act,  with  a  view 
to  its  amendment,  by  such  a  limitation  of  the  powers  of  the  company,  as  may  obviate  this 
objection. 

Chap.  6.  "  An  Act  to  amend  the  Act  to  extend  the  Criminal  Jurisdiction  of  the 
Police  Court  in  the  city  of  Cliarlottetown." 

This  Act  is  in  amendment  of  22  Vic,  chap.  3,  of  the  statutes  of  Prince  Edward 
Island,  intituled  :  "  An  Act  to  extend  the  Criminal  Jurisdiction  of  the  Police  Court  in 
the  city  of  Charlottetown.  " 

By  that  Act  it  was  piovided  that  the  police  court  of  the  city  of  Charlottetown 
should  have  power  to  hoar  and  determine  in  a  summary  manner,  certain  larcenies  and 
the  receiving  of  stolen  goods  within  certain  limits,  and  to  punish  the  offender  by  fine 
not  exceeding  ten|pounds,  or  Ly  imprisonment  with  or  without  hard  labour  not  exceeding 
six  months. 

By  the  Act  now  under  consideration  it  is  provided  that  the  stipendiary  magistrate 
shall  have  the  power  so  conferred  upon  the  police  court  ;  and  by  the  2nd  and  3rd  sec- 
tions it  is  provided  that  tiu'  penalty  tor  the  crimes  shall  be  altered  by  striking  out  the 
words  "by  fine  not  exceeding  ten   pounds.  ' 

It  appears  to  the  undersigned  that  this  latter  amendment  is  an  interference  with 
the  criminal  law,  beyond  the  competence  of  the  k)cal  legislature,  and  that  the  attention 
of  the  Government  of  the  island  sliould  l)e  culled  to  this  Act.  with  a  view  of  so  amending 
it  as  to  obviate  this  objection. 

KDWARD  r.LAKE, 

Minister  of  Justice. 
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PRINCE  EDWARD  ISLAND,  39th  VICTORIA,  1876. 

4th  Session — 26th  General  Assembly, 
The  Lieutenant-Governor  to  the  Hon.  the  Secretary  of  State  for  Canada. 

Government  House,  Prince  Edward  Island,  12th  May,  1876. 

Sir, — I  have  the  honour  to  transmit  herewith  for  the  consideration  and  approval 
of  his  Excellency  the  Governor  General  two  Acts  passed  in  the  late  session  of  the  legis- 
lature of  this  province  ;  one  intituled  :  "  An  Act  to  amend  the  Land  Purchase  Act,  1875  "  ; 
the  other  intituled  :  "  An  Act  relating  to  certain  departments  of  the  Public  Service." 
The  first  named  is  in  triplicate,  sealed  and  certified  in  the  usual  manner,  and  accompany- 
ing it  are  the  reasons,  in  duplicate,  assigned  by  the  Attorney  General  for  its  passing ; 
the  second  is  in  duplicate,  also  duly  sealed  and  certified,  and,  likewise,  accompanied  with 
the  reasons  in  duplicate,  assigned  by  that  officer  for  its  passing. 

The  Act  amending  the  Land  Purchase  Act,  1875,  was  reserved  by  me  for  the  signi- 
fication of  his  Excellency's  pleasure  thereon.  To  the  Act  relating  to  certain  departments 
of  the  public  service,  my  assent  was  given. 

I  beg  respectfully  to  call  his  Excellency's  attention  to  the  Attorney  General's  report, 
and  to  his  leasons  therein  stated,  for  the  passing  of  the  Act  amending  the  Land  Pur- 
chase Act,  1875,  in  which  I  concur,  and  which  appear  to  me  so  pertinent  and  cogent, 
and  I  think  so  clearly  show  how  necessary  its  provisions  are  to  the  effectual  working  of 
the  Act  alluded  to,  as  to  call  for  no  particular  observations  on  my  part,  beyond  expressing 
my  hope  that  it  will  receive  his  Excellency's  favourable  consideration. 

The  Act  relating  to  certain  public  service  departments,  passed  with  the  view  of 
rendering  them  more  efficient,  will,  I  trust,  have  the  desired  effect,  and  claims,  in  ray 
opinion,  his  Excellency's  favourable  consideration. 

The  land  commissioners'  court  standing  adjourned  till  the  1st  day  of  July  next,  it 
is  very  desirable  to  know  his  Excellency's  pleasure  as  regards  the  Act  amending  the 
Land  Purchase  Act  previous  to  that  period. 

It  will  be  perceived  that  the  Act  relating  to  the  public  service  assented  to  by  me, 
expressly  declares  that  it  shall  come  into  opei-ation  on  the  first  day  of  July  next,  and 
the  complications  would  be  serious  if,  after  the  changes  contemplated  thereby  have  been 
carried  out,  his  Excellency  should  think  fit  to  refuse  his  assent  to  it  ;  and,  I  therefore 
venture  to  express  a  hope  that  it  may  be  convenient  for  his  Excellency  to  signify  his 
pleasure  in  relation  to  this  Act  also  before  the  day  specified. 

I  have,  etc., 

R.  HODGSON, 

Lieutenant-Gover'nor. 


Report  of  Hon.  Attorney  General,  setting  forth  reasons  for  the  passing  of  the  Act  to  amend 

"  The  Land  Purchase  Act,  1875:' 

Attorney  General's  Office,  Charlottetown,  6th  May,  1876. 

This  Act  was  passed  by  the  legislature  of  this  province  last  session  for  the  purpose 
of  removing  doubts  as  to  the  meaning  and  construction  of  some  of  the  provisions  of 
"  The  Land  Purchase  Act,  1875,"  and  to  extend  its  powers. 

By  the  28th  section  and  subsections  of  said  Act,  it  is  provided  that  the  commis- 
sioners appointed  thereunder,  in  estimating  the  amount  of  compensation  to  be  paid  to  a 
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proprietor  for  his  estate,  should  take  into  consideration  the  price  at  which  other  pro- 
prietors had  heretofore  sold  their  lands  to  the  government,  the  number  of  acres  under 
lease,  the  length  of  leases,  the  rent  reserved,  the  arrears,  the  years  over  which  they 
extend,  and  the  probability  of  their  being  recovered,  the  number  of  acres  unleased  and 
their  value,  the  gross  rental  actually  paid  for  the  previous  six  years,  with  the  expenses 
incident  to  their  collection,  the  number  of  acres  held  adversely,  the  reasonable  proba- 
bilities of  the  proprietor  sustaining  his  claim  against  squatters  and  the  expenses  attending 
thereon,  the  performance  or  non-performance  of  the  conditions  in  the  original  grants 
from  the  crown,  the  effect  of  such  non-performance,  and  how  far  the  several  despatches 
from  the  English  Colonial  Secretaries  to  the  Lieutenant-Governor  of  this  island,  or  other 
action  of  the  Crown  or  government  have  operated  as  waivers  of  any  forfeitures,  the  quit 
rents  reserved  in  the  original  grants  and  how  far  the  payments  of  the  same  have  been 
waived  or  remitted  by  the  Crown. 

Proceedings  have  been  taken  in  many  cases  under  "  The  Land  Purchase  Act,  1875," 
by  the  commissioner  of  public  lands,  for  the  purchase  of  the  estates  of  proprietors,  and 
awards  have  been  made  by  the  commissioners  appointed  to  adjudicate  thereon.  The 
awards  made  in  those  cases  adjudicated  upon  by  the  commissioners,  of  whom  the  Right 
Honourable  Hugh  Culling  Eardly  Childers  was  chairman,  were  on  the  face  of  them 
silent  as  to  the  matters  set  forth  in  the  sections  28  and  its  subsections,  although,  in 
fact,  they  were  as  fully  investigated  and  inquired  into  by  the  commissioners,  as  the 
nature  of  the  several  cases  would  permit  of,  and  were  taken  into  their  consideration  in 
estimating  the  value  of  the  lands. 

This  section  was  looked  upon  and  construed  as  merely  directory  of  the  matters  they 
were  to  consider  in  forming  their  conclusions  as  to  the  nature  of  the  proprietor's  estates. 
It  never  was  contemplated  as  enacting  matters  which  the  commissioners  should  be 
bound  specifically  to  set  out  on  the  face  of  their  awards,  such  a  construction  as  that  would 
operate  to  defeat  the  object  of  the  Act  entirely,  inasmuch  as  no  specific  award  could 
be  made  on  some  of  the  points,  such  for  instance  as  the  boundaries  of  the  land  held  by 
each  squatter  without  endless  trouble  and  expense. 

The  awards  were  drawn  in  general  terms,  simply  stating  the  sum  awarded  to  the 
proprietor,  giving  no  description  of  the  land  or  the  acreage,  and  making  no  reference  to 
the  matters  mentioned  in  section  28.  A  large  number  of  the  proprietors  whose  estates 
were  thus  awarded  for,  have  not  appealed  from  the  awards ;  but  the  decision  of  the 
supreme  court  has  thrown  doubts  upon  the  validity  of  these  awards,  which  doubts  it  is 
essential  should  be  removed.  Applications  were  made  in  two  cases  on  behalf  of  the 
proprietors  (Miss  Sullivan  and  the  Honourable  Ponsonby  Fane)  to  rf-strain  the  public 
trustee  from  executing  a  coveyance  of  their  estates  under  section  54  of  the  main  Act, 
and  to  set  aside  the  awards  on  the  grounds  that  they  did  not  expressly  find  and 
determine  on  their  face  the  matters  mentioned  in  said  section  28  and  subsections  ;  and 
that  they  were  uncertain,  inasmuch  that  they  did  not  describe  the  lands  by  metes  and 
bounds  noi-  give  the  acreage. 

The  supreme  court  of  this  province  has  decided  in  favour  of  these  objections,  and 
ha.s  quashed  the  awards  in  l)()th  of  tlie  cases  argued  before  them.  " 

The  commissioner  of  jiublic  lands  has  appealed  Miss  Sullivans  case  to  the  Supreme 
Court  at  Ottawa  ;  negotiations  for  a  peaceful  settlement  of  the  Fane  estate  are  pending. 

I  have  no  hesitation  in  stating  that  the  intention  of  the  legislature  was,  that  the 
facts  and  circumstances  set  forth  in  the  said  section  28  and  subsections  were  merely  to 
be  taken  into  consideration  by  tlie  coniniissoners  in  valuing  the  land,  and  not  that  the 
finding  on  each  fact  and  circ-nnistjint'c  should  be  specitically  set  forth  in  their  awards. 

Indeed,  it  would  seem,  fi-oin  the  xrvy  matters  themselves,  that  they  were  intended 
more  as  guides  to  the  commissioners  in  making  their  awards,  than  subjects  for  any 
specific  finding  :  such,  for  instanco,  as  t  he  iirohabilities  of  proprietors  recovering  land 
from  squatters,  and  the  effect  of  (lespntches  from  the  Colonial  Office  relative  to  the 
performance  and  non-performance  of  the  conditions,  under  which  this  island  was  originally 
granted  away  by  the  Crown. 

For  the  jiurpo.se  of  canying  out  tlie  intention  of  the  local  legislature,  this  Act 
provides  that  no   awards   heretofore  made,   or   hereafter  to   be  made,   shall   be  void  by 
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reason  of  the  said  facts  and  circumstances  not  being  expressly  found  in  such  awards,  but 
still  retains  to  the  Supreme  Court  the  power  of  remitting  them  back  to  the  commission- 
ers, in  cases  where  they  do  not  contain  descriptions  of  the  estates,  and  also  power  to 
restrain  the  public  trustee  from  executing  a  conveyance  of  such  estates,  until  a  descrip- 
tion shall  be  settled  by  the  court.  It  also  extinguishes  all  quit  rents  and  arrears  thereof 
due  on  all  estates  adjudicated  on,  and  releases  the  proprietors  from  all  liability  on 
account  thereof. 

The  Act  also  makes  provision  to  meet  the  case  of  James  E.  Montgomeiy,  Esq., 
who  made  an  application  to  the  Supreme  Court  to  have  the  award  in  his  case  remitted 
back  to  the  commissioners  to  correct  an  alleged  omission.  It  appeal  s  '  that  between 
the  time  of  making  the  award  and  the  order  to  remit  it  back,  the  Right  Honourable 
Hugh  Culling  Eardley  Childers,  the  commissioner  appointed  by  his  Excellency  the 
Governor  General,  resigned  his  position  and  left  this  province  ;  doubts  were  conse- 
quently entertained  whether  the  court  as  constituted  after  that  gentleman's  vacancy  had 
been  filled  up,  would  be  competent  to  review  the  matters  taken  in  consideration  by  the 
commissioners  who  made  the  award. 

The  Act  gives  Mr.  Montgomery  power  to  appoint  a  new  commissioner,  and  pro- 
vides for  the  mode  of  procedure  ;  it  also  empowers  the  commissioners,  if  they  think  fit, 
to  make  a  new  award,  and  they  are  not  to  be  tied  down  to  the  sum  named  in  the  award 
so  remitted  to  them. 

These  provisions  and  powers  are  not  to  be  confined  to  Mr.  Montgomei'y's  case,  but 
are  to  be  general  in  their  application,  and  are  intended  to  apply  to  any  similar  case  that 
may  arise  in  working  out  the  Land  Purchase  Act. 

The  Act  also  makes  provisions  to  meet  the  case  of  the  estate  of  John  Winsloe,  a 
lunatic. 

The  Master  of  the  Rolls  declined  to  appoint  a  commissioner  to  act  on  behalf  of 
the  proprietors,  deciding  that  the  provisions  of  the  Land  Purchase  Act  did  not  provide 
for  such  a  case.  This  Act  supplies  this  defect  by  declaring  that  the  law  shall  extend  to 
such  cases. 

This  estate  of  John  Winsloe  is  the  only  estate  owned  by  a  lunatic  proprietor,  and 
as  the  lands  surrounding  it  have  been  purchased  under  the  Compulsory  Act,  it  is 
thought  necessary  to  make  the  law  plain  enough  to  embrace  John  Winsloe's  estate. 

There  is  also  provision  made  that,  where  notices  for  hearing  cases  have  been  given 
under  section  14  of  the  principal  Act,  and  such  hearings  from  some  cause  or  other  have 
not  taken  place,  that  the  proceedings  are  not  to  abate  on  that  account,  but  that  fresh 
notices  may  be  given.  v 

There  is  a  necessity  for  this  amendment. 

The  Act  also  extends  the  time  stipulated  in  section  2  of  the  main  Act  for  notify- 
ing proprietoi's  of  the  government's  intention  to  purchase  their  estates.  There  are  one 
or  two  small  estates  that  will  elude  the  operation  of  this  Act,  if  this  amendment  is  not 
sanctioned. 

It  is  proposed  to  extend  the  time  for  a  further  period  of  sixty  days  from  the 
publication  of  his  Excellency  the  Governor  General's  assent  to  this  Act. 

Provision  is  also  made  to  meet  the  case  of  a  commissioner,  who  may  be  disqualified 
to  act,  on  account  of  relationship  to  a  proprietor,  by  authorizing  the  ay)pointment  of  a 
new  commissioner,  ad  hoc — a  case  has  arisen  which  has  rendered  this  provision 
necessary.  The  deed  from  the  public  trustee  to  the  Commissioner  of  Public  Lands, 
on  its  production  in  any  court  of  law  or  equity  in  the  province,  is  to  he  received  as 
prima  facie  evidence  that  the  proceedings  taken  under  the  Land  Act  have  been 
regularly  complied  with  ;  this  provision  is,  in  my  opinion,  very  necessary  ;  without  it, 
it  will  be  difficult  to  protect  the  interests  of  the  government  of  this  province,  and  will 
not,  I  think,  work  injustice  to  individuals. 

Proprietors,  under  this  Act,  will  be  required,  before  receiving  the  amount  of  their 
award,  to  deposit  with  the  government  their  muniments  of  title,  leases  and  plans. 

Without  this  provision  it  will  be  difficult,  if  not  impossible,  for  the  Commissioner 
of  Public  Lands  to  carry  out  the  sale  of  the  lands  to  the  tenants  or  occupiers. 
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The  Act  extends  the  definition  of  the  term  "  proprietor  "  so  as  to  include  tenants 
in  tail ;  this  has  become  necessary  in  consequence  of  the  decision  come  to  by  the 
Supreme  Court,  that  the  Land  Purchase  Act,  1875,  only  extends  and  applies  to  owners 
of  lands  in  fee  simple.  As  estates  tail  in  land,  situate  in  this  province,  may  at  any- 
time, be  barred  by  the  tenant  in  tail,  who  can  exercise  as  full  a  disposing  control  over- 
such  estates  as  a  tenant  in  fee,  it  is  not  considered  that  this  provision  is  of  an  objection- 
able or  exceptional  character.  Provision  is  made  that  nothing  in  this  Act  shall,  in 
anyway,  affect  the  case  of  Miss  Sullivan,  appealed  from  the  Supreme  Court  of  this 
province  to  the  Supreme  Court  of  the  Dominion  of  Canada. 

All  the  provisions  of  this  Act,  are  in  my  opinion,  absolutely  necessary  for  the 
satisfactory  and  speedy  winding  up  of  the  long  vexed  land  question  of  this  province. 
It  involves  no  new  principle,  quoad  the  intentions  of  the  framers  of  the  principal  Act, 
and  will  not  work  any  wrong  or  injury  to  any  proprietor,  and  is  really  an  Act  to 
remedy  practical  defects  many  of  which  were  not  foreseen  when  the  Land  Purchase 
Act,  1875,  was  passed,  and  have  arifeen  chiefly  from  the  construction  put  upon  that 
Act  by  the  Supreme  Court  of  this  province. 

As  the  Land  Commissioner's  Court  stands  adjourned  to  the  1st  July  next,  it  is 
very  desirable  to  obtain  his  Excellency  the  Governor  General's  decision  upon  the  Act 
in  question,  before  that  date,  if  possible. 

FREDERICK  BRECKEN, 

Attorney  General. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency,    the    Gwernor 
General  in  Council  on  the  2Gth  May,  1876. 

Department  op  Justice,  Ottaava,  23rd  May,  1876. 

Upon  a  despatch  from  the  Lieutenant-Governor  of  Prince  Edward  Island,  dated 
the  12th  May  instant,  and  submitting  an  Act  passed  by  the  legislature  of  the  province 
of  Prince  Edward  Island  at  its  late*  session,  intituled  : — "An  Act  relating  to  certain 
Departments  of  the  Public  Service  ;" 

The  undersigned  has  the  honour  to  recommend  that  your  Excellency  in  Council  do 
not  exercise  the  right  of  disallowance  thereof,  but  that  the  same  be  left  to  its  operation. 

EDWARD   BLAKE, 

Minister  of  Justice. 


Till'  Lif:ntf  iiaiit-(utv  I-  nor  to  the  lion,  the  Secretary  of  State  of  Canada. 

GovKHNMKNT  HoLSE,  Prixce  Edward  Island,  15th  June,  1876. 

Sir, — I  have  the  lionour  to  transmit,  in  duplicate,  an  Act,  chap.  3,  intituled  :  "An 
Act  further  securing  the  indtjjcndence  of  tlie  General  Assembly,"  passed  in  the  late 
session  of  the  local  legislature,  duly  certified  and  sealed  under  the  provincial  great 
seal,  and  also  to  transmit  therewith,  in  dnplicate  reasons  assigned  by  the  Solicitor 
(Jeneral,  in  th(^  absence  of  the  Attoiney  (Jeneral,  for  its  passing,  to  which  Act  my 
a.ssent  was  given. 

The  period  for  which  llic  jxcscnt  House  of  Assembly  is  elected,  as  defined  by 
statute,  will  expire  in  the  nxnith  of  Ajuil  next,  and  my  government  have  informed  me 
that  it  is  their  intention  to  advise  a  dissolution,  in  order  that  a  general  election  may  take 
place  in  the  month  of  August  next,  whidi.  tluy  assert,  will  bi;  the  time  most  convenient 
to  the  constituency  for  such  j>ur])(tso. 
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Under  these  circumstances,  it  is  very  desirable  that  his  Excellency  the  Governor 
General's  pleasure  should  be  pronounced  upon  the  Act  in  question,  previous  to  a  dissolu- 
tion, as  effecting  the  status  of  persons  eligible  for  seats  in  the  local  legislature,  and  I 
therefore  beg  to  express  the  hope  that  it  may  be  convenient  for  his  Excellency  to 
signify  his  pleasure  thereupon  at  an  early  day. 

I  have,  etc.. 


R.  HODGSON, 

Lieutenant-Governor. 


Reasons  of  Hon.  Mr.  Solicitor  General  Sullivan. 

Solicitor-General's  Office,  Charlottetown,  P  E.I.,  15th  June,  1876. 

Reasons  for  enacting  the  following  statutes,  39th  Victoria,  cap.  3  :  "  An  Act 
further  securing  the  Independence  of  the  General  Assembly." 

This  Act  was  passed,  as  its  title  indicates,  for  the  purpose  of  securing  the  inde- 
pendence of  the  general  assembly  of  this  province.  Previous  to  its  enactment  there 
was  no  limit  to  the  number  of  officials  or  persons  in  public  employments,  who  might 
hold  seats  in  the  local  legislature,  many  of  whom,  under  the  then  existing  law,  were 
not  required  to  seek  re-election  on  obtaining  such  appointments,  nor  was  there  any  law 
preventing  persons  from  holding  seats  in  the  provincial  legislature  whilst  being 
members  of  the  Senate  or  of  the  House  of  Commons  of  Canada.  This  state  of  things 
was  considered  derogatory  to  the  independence  of  the  local  legislature,  and  the  above- 
mentioned  statute  was  enacted  for  the  purpose  of  limiting  the  number  of  oHicials  and 
others  in  public  employment,  who  may  hold  seats  in  the  general  assembly,  as  well  as 
abolishing  dual  representation. 

The  Act  also  contains  ordinary,  and  what  has  been  deemed  necessary  provisions, 
for  the  regulation  of  the  mode  in  which  the  Speaker  and  other  members  of  the  as- 
sembly may  resign  their  seats. 

W.  W.  SULLIVAN, 

Solicitor  General. 


Report    oj  the   Hon.   the   Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  21st  July,  1876. 

Department  of  Justice,  Ottawa,  24th  June,  1876. 

The  undersigned  has  the  honour  to  report  : — 

That  by  a  despatch  of  the  15th  June  instant,  the  Lieutenant-Governor  of  the 
province  of  Prince  Edward  Island  transmits  an  Act  passed  in  the  last  session  of  that 
Island  : 

Chapter  3,  intituled  :  "An  Act  further  securing  the  independence  of  the  General 
Assembly,"  together  with  the  reasons  assigned  by  the  Solicitor  General  for  its  passing, 
to  which  Act  the  Lieutenant-Governor  had  given  his  assent. 

The  Lieutenant-Governor,  under  the  circumstances  mentioned  in  his  despatch,  ex- 
presses a  hope  that  the  pleasure  of  the  Governor  General  may  be  pronounced  thereupon 
at  an  early  day. 

Upon  perusual  of  the  Act,  and  of  the  report  of  the  Solicitor  General  of  Prince 
Edward  Island,  the  undersigned  has  the  honour  to  recommend  that  the  right  of  dis- 
allowance in  regard  to  this  Act  of  the  legislature  of  Prince  Edward  Island,  chapter  3, 
and  intituled  :  "An  Act  further  securing  the  Independence  of  the  General  Assembly," 
be  not  exercised. 

H.   BERNARD, 

I  concur.  Deputy  Minister  of  Justice. 

R.  W.  SCOTT, 

A'cting  Minister  of  Justice 
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Report  of  the  Hon.  the  Minister  of  Justice  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  21st  July,  1876. 

Department  of  Justice,  Ottawa,  30th  June,  1876. 

Reference  is  made  of  a  despatch  of  Sir  Robert  Hodgson,  Lieutenant-Governor  of 
Prince  Edward  Island,  inclosing  certified  copy  of  an  Act  passed  by  the  legislature  of 
that  island,  39th  Vic,  cap.  5,  being  "An  Act  to  facilitate  the  purchase  of  the  Estates 
of  Proprietors  under  the  Land  Purchase  Act,  1875." 

The  Despatch  also  ti-ansmitted  the  report  of  the  Solicitor  General,  with  reasons  for 
its  passage. 

The  Lieutenant-Governor  remarks  that  the  Act  in  question  will  be  a  valuable 
auxiliary  to  the  Land  Purchase  Act,  1875,  and  that  as  several  of  the  proprietors  are  de- 
sirious  of  availing  themselves  of  its  pisovisions,  he  ventures  to  express  the  hope  that  it 
will  receive  the  favourable  consideration  of  the  Governor  General,  and  that  it  may  be 
convenient  for  his  Excellency  to  signify  such  his  consideration  at  an  early  period. 

The  report  of  the  Solicitor  General  states,  that  the  statute  empowers  the  Com- 
missioner of  Public  Lands  to  accept  voluntary  conveyances  from  proprietors,  for  whose 
lands  awards  have  been  made  under  the  Land  Purchase  Act,  1875. 

In  that  Act  there  is  no  provision  authorizing  such"conveyances,  and  several  pro- 
prietors have  expressed  their  willingness  to  execute  deeds  on  payment  to  them  of  the 
sums  awarded  in  their  favour.  This  Act  was  passed  to  legalize  such  conveyances  and 
payments. 

Such  is  the  effect  also  of  the  preamble  to  the  Act,  which  is  borne  out  by  the  details 
of  the  Act  itself. 

The  undersigned  recommends,  therefore,  that  the  right  of  disallowance  by  his  Ex- 
cellency the  Governor  General,  of  an  Act  of  the  legislature  of  the  province  of  Prince 
Edward  Island,  passed  on  the  29th  April,  1876,  and  intituled  :  "An  Act  to  facilitate 
the  purchase  of  the  estates  of  proprietors  under  the  Land  Purchase  Act,  1875,"  be  not 
exercised. 

R.  W.  SCOTT, 

Acting  Minister  of  Justice. 


Mr.  Edvard  J.  Hodgson  to  the  Hon.  the  Secretary  of  State  for  Canada. 

Ottawa,  8th  June,  1876. 

Sir, — The  legislatui-e  of  Prince  Edward  Island  during  the  last  session,  passed  an 
Act  in  amendment  of  "  The  Land  Purchase  Act,  1875,"  which  very  seriously  affects  the 
rights  and  the  property  of  persons  holding  land  in  that  province. 

The  Act  was  introduced  and  passed  through  the  legislature  without  any  notice  to 
those  who  will  be  affected  by  its  provisions,  and  it  was  only  today  that  I  had  an  oppor- 
tunity of  partially  making  myself  ac(iuainte<l  with  its  contents. 

The  Lieutenant  (Governor  of  Print-e  Edward  Island  declined  to  give  his  assent  to  it, 
and  reserved  it  for  the  consideration  of  his  I^xcellency  the  Governor. 

The  Act  is  for  tlie  purpose  of  giving  efllect  to  certain  awards  considered  to  be  void 
by  those  whose  property  is  dealt  witli  by  tliem.  An  award  similar  to  these  now 
attempted  to  be  legalized,  has  been  (h.'clared  to  be  void  by  the  Supreme  Court  of  Prince 
Edward  Island,  atid  the  propriety  of  the  decision  is  now  under  the  consideration  of  the 
Supreme  Court  of  Canada. 

In  one  case,  one  of  my  clients.  Miss  Helen  ^McDonald,  of  Montreal,  has  moved  the 
Supreme  Court  of  Prince  Edward  Island  to  set  aside  her  award.  The  Act,  if  assented 
to,  will  have  the  effect  of  declaring  her  awaid  to  be  valid,  and,  not  only  so,  but. there 
are  no  provisions  made  for  indeintiit'yiiiL,'  her  in  the  costs  incurred  by  her  in  the  pro- 
ceed inirs  she  hius  instituted. 
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In  my  own  case,  the  commissioner  who  acted  for  me  last  November  went  to 
England,  and  has  only  just  returned,  I  intended  to  have  moved  to  set  aside  the  award, 
but  required  his  affidavit  to  enable  me  to  do  so.  I  am  now  in  a  position  to  obtain  it, 
but  should  I  commence  proceedings  to  set  it  aside,  and  if  even  succeed  in  so  doing,  this 
Act  will,  by  reason  of  its  retroactive  aspect,  give  validity  to  an  instrument  containing 
defects  which  the  Supreme  Court  has  alrea/dy  declared  are  fatal  to  an  instrument  pre- 
cisely similar  in  its  terms ;  and  not  only  will  this  injustice  be  wrought,  but  I  shall  be 
compelled  to  pay  the  costs  for  instituting  proceedings  which,  at  the  time  I  commenced 
them,  I  had  a  clear  legal  right  so  to  do,  but  which  I  am  deprived  of  by  ex  post  Jacta 
legislation. 

Memorials  showing  these  and  still  greater  hardships  are  in  course  of  preparation, 
and  his  Excellency  will  be  prayed  to  withhold  hi?  assent  from  this  measure.  The 
secrecy  and  celerity  with  which  it  was  introduced  and  carried,  is  the  reason  why  memo- 
rials against  it  have  not  been  sooner  presented,  for  it  is  a  matter  of  impossibility  for 
parties  residing  thousands  of  miles  from  Prince  Edward  Island  to  become  acquainted 
with  proceedings  such  as  these,  except  by  the  ordinary  course  of  the  transmission  of 
news  through  the  post. 

I,  therefore,  respectfully  request  that  his  Excellency  will  be  pleased  to  delay  the 
consideration  of  this  Act,  until  he  has  an  opportunity  of  also  considering  the  memorials 
which  will  be  presented  against  it. 

I  have,  &c., 

EDWARD  J.  HODGSON. 


Mr.  Stewart  to  His  Excellency  the  Governor  General. 

Serath  Gartney,  P.E.  Island,  8th  June,  1876. 

My  Lord, — I  am  now  about  to  hand  in  my  title  deeds,  and  those  of  my  late  father, 
to  the  Prothonotary  of  the  Supreme  Court  of  Judicature  in  this  Island.  Having  pro- 
tested against  every  stage  of  "The  Land  Purchase  Act,  1875,"  I  now  most  respectfully 
beg  to  protest  against  this,  the  last  compulsory  enactment  to  which  I  expect  to  be  sub- 
jected under  that  Act,  by  virtue  of  which  the  two  commissioners  who  signed  the  award, 
apportioned  seventy -six  thousand  five  hundred  dollars  to  me,  for  an  inheritance  worth, 
at  least,  five  times  that  amount.  Your  lordship  is  in  possession  of  the  memorial  and 
memorandum  which  I  had  the  honour  of  addressing  to  the  Earl  of  Carnarvon,  and  which 
he  transmitted  to  your  lordship  for  your  consideration. 

I  have,  etc., 

ROBERT  BRUCE  STEWART. 


Mr.  Edward  J.  Hodgson  to  His  Excellency  the  Governor  General. 

Library  of  Parliament,  Ottawa,  17th  June,  1876. 

I'o  the  Right  Honourable   the  Earl   of  Dufferin,    K.CB.,  d:c.,    etc.,    Governor  General  of 

Canada. 

May  it  please  Your  Excellency  : — 

As  one  of  the  proprietors  of  lands  in  Prince  Edward  Island,  and  also  as  counsel 
for  all  the  English  proprietors  and  nearly  all  those  resident  thei-ein,  I  venture  to 
address  your  Excellency  on  their  behalf,  with  reference  to  an  Act  passed  by  two 
branches  of  the  legislature  of  Prince  Edward  Island  (but  not  assented  to  by  Sir  Robert 
Hodgson,  the  Lieutenant-Governor),  intituled  :  "  An  Act  to  amend  the  Land  Purchase 
Act,  1875." 
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Since  the  passing  of  the  Land  Purchase  Act,  1875,  the  following  proprietors  have 
received  what  has  been  awarded  for  their  estates,  and,  therefore,  I  do  not  speak  on  their 
behalf,  viz.  : 

1.  Robert  Bruce  Stewart,  4.  William  Cundall. 

2.  S.  C.  B.  Ponsonby  Fane.  5.  Miss  Cundall. 

3.  George  W.  DeBlois. 

I  left  Chariot tetown,  P.E.I.,  last  Monday  week,  to  attend  the  Supreme  Court  of 
Canada,  for  the  argument  of  Miss  Sullivan's  case  under  this  Act.  At  that  time  the 
proprietors,  whose  names  I  have  given  above,  are  those  only  who  have  been  paid,  for 
the  great  majority  of  the  remainder  are  still  pending,  eleven  months  having  elapsed 
since  the  unfortunate  owners  have  been  brought  before  this  court ;  deprived  of  their 
right  to  receive  the  arrears  of  rent  due  them,  and  still  unable  to  obtain  their  money. 

The  Act  amending  the  Land  Purchase  Act  has  been  reserved  for  the  special  con- 
sideration of  your  Excellency  as  the  Governor  General  of  Canada,  and  I  humbly 
petition  your  Excellency  to  disallow  that  Act,  for  the  reasons  which  in  this  memorial  I 
shall  state  for  your  Excellency's  consideration. 

As  I  shall  have  occasion  to  make  frequent  reference  to  the  awards  made  by  the 
commissioners,  it  would  be  convenient  if  I  should  set  out  the  form  in  which  they  have 
been  made,  it  is  as  follows  (omitting  the  title)  :— 

The  sum  awarded  under  section  26  of  the  said  Act  by  us  commissioners  appointed 
under  the  proivsions  of  the  said  Act  is  $ 

Signatures. 

It  is  .provided  that  the  statute  reserved  for  your  Excellency's  consideration  that 
no  award  heretofore  made,  or  hereafter  to  be  made,  shall  be  void  by  reason  of  its  not 
finding  any  of  those  facts,  which  by  the  Land  Purchase  Act,  1875,  it  was  bound  to  have 
found  expressly. 

I  shall  assume  that  the  decision  of  the  Supreme  Court  of  Prince  Edward  Island  in 
Miss  Sullivan's  case  is  valid.  True,  an  appeal  has  been  taken  out  against  it,  but  until 
reserved  it  must  be  considered  to  be  law,  and  the  legislature  must  have  believed  very 
strongly  in  the  validity  of  the  judgment,  or  they  would  not  have  passed  a  legislative 
enactment  to  reserve  it. 

Now,  by  that  decision,  it  was  declared  to  be  the  duty  of  the  commissioners,  speci- 
fically, to  find  certain  matters  in  issue  submitted  to  their  consideration,  which  are  set 
forth  in  section  28  of  "  Tlie  Land  Purchase  Act,  1875,"  among  others, 

(1.)  The  quit  rents  reserved  to  the  crown. 

(2.)  The  efFect  of  the  non-performance  of  the  conditions  of  the  original  grants,  if 
they  found  they  had  not  been  preformed. 

(3.)  The  arrears  of  rent. 

There  are  various  other  matters  in  section  28,  but  I  desire  to  call  your  Excellency's 
attention  to  these  three  especially.  The  Supreme  Court  held  that  it  was  the  duty  of  the 
commissioners  to  find  tlu^se  matters  on  the  face  of  their  award,  because,  if  they  did  not, 
the  proprietor  would  he  seriously  prejudiced.  For  instance,  the  quit  rents  reserved  to 
the  Crown  by  the  original  grants  have,  by  an  Act  of  the  legislature  of  Prince  Edward 
Island  (14  Vie,  chap.  3)  b!Mn<(  assigned  to  the  government  of  that  province,  subsec- 
tion c  of  the  28tli  section  of  the  "  liand  Purchase  Act,"  directs  the  commissioners  to 
consider  (and,  a.s  a  necessary  conseijuence,  I  submit  to  diti'vmi up,  ior  it  \ii  d\%.c\x\t  to 
understand  why  any  matters  were  referred  to  them,  unless  it  were  that  they  should 
determine  them)  "the  (juit  icnts  icserved  in  the  original  grants,  and  how  far  payments 
of  the  same  have  been  remitted  l)y  the  Ciown."  This  is  a  legislative  declaration  that 
there  is  a  question  whether  tlie  cjuit  i-ents  have  been  waived  or  remitted  by  the  Crown. 
Now,  the  eff"ect  of  the  complete  absence  of  any  reference  to  the  quit  rents  in  the  award 
mi^'ht  have  this  eiFect  :  That  a  sum  (say  S20,000)  might  have  been  deducted  from  a 
pro{)rietor,  and  a  balance  of  say  S'^^OjUOO,  awarded  him,  but  this  fact  not  appearing 
when  the  ^^^0,000  had  been  paid  into  court  for  the  proprietor.      There  would  be  nothing 
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to  prevent  the  Attorney  General  from  coming  into  court  and  by  information  or  proceed- 
ing in  the  nature  of  such,  claiming  the  quit  rents  over  again.  It  would  be  unavailing 
for  the  proprietor  to  plead  that  this  matter  had  been  determined,  and  that  already 
thousands  of  dollars  had  been  deducted  from  him.  He  could  not  plead  the  award.  It 
is  perfect.  Silent  as  to  this  fact,  and,  by  its  terms,  is  expressed  to  be  made,  not  in 
pursuance  of  "  The  Land  Purchase  Act,  1875,"  but  only  of  its  26th  section. 

The  Attorney  General  when  presenting  his  claim  would,  under  section  40  of  the 
last  mentioned  Act,  be  entitled  to  the  quit  rents  if  found  to  be  due ;  and  the 
unfortunate  proprietor  would  be  compelled  to  pay  them  a  second  time." 

Now  the  legislature  of  Prince  Edward  Island  recognized  this  mode  of  viewing 
the  case  to  be  correct,  for  by  the  Act  now  petitioned  against,  section  3,  it  is  provided 
"  no  proceedings  either  in  personam  or  in  rem  shall  be  commenced,  prosecuted  or 
maintained  in  any  court  of  law  or  equity  for  the  recovery  of  any  quit  rents  reserved  in 
the  original  grants,  or  the  lands  of  any  proprietor,  for  which  any  award  has  been  made 
under  "  The  Land  Purchase  Act,  1875,"  and  all  such  quit  rents  shall  be  deemed  and 
held  to  have  been  and  to  be  absolutely  and  for  ever  released  by  such  award,  and  such 
award  shall  and  may  be  pleaded  in  law  by  any  person  or  persons  whomsoever,  (jf  any 
action  brought  for  the  recovery  of  such  quit  rents." 

This  provision  is  more  fair  and  just,  and  gives  to  the  proprietor  that  protection 
which  he  is  entitled  to. 

But  it  is  evident  that  if  these  inefficient  and  illegal  awards  are  to  be  rendered 
valid,  the  proprietors  whose  lands  are  dealt  with,  are  equally  entitled  to  protection  from 
the  consequences  which  are  certain  to  ensure  from  all  omissions  to  find  respecting — 

(1.)  The  conditions  of  the  original  grants  from  the  Crown. 

(2.)  The  performance  or  non-performance  of  these  conditions. 

(3.)  The  effects  of  such  non-performance.  ("The  Land  Purchase  Act,  1875," 
section  28,  subsection  e.) 

A  course  somewhat  similar  to  that  already  pointed  out  regarding  the  quit  rents 
would  be  pursued,  but  with  consequences  still  more  serious  to  the  proprietor. 

The  Crown  has  ceded  all  its  rights  in  the  lands  in  Prince  Edward  Island  to  the 
government  of  that  colony.  Having  got  possession  of  the  proprietors'  lands,  it  would 
be  an  easy  matter  to  procure  an  inquest  of  office,  to  find  whether  the  conditions  of  the 
original  grants  have  been  preformed.  But  it  may  be  said,  if  upon  the  execution  of  this 
inquest  of  office,  it  were  found  that  the  land  is  liable  to  escheat,  how  could  it  effect  the 
proprietors  1  Very  seriously,  and  in  this  way — upon  the  resumption  of  the  lands  by  the 
government  of  Prince  Edward  Island,  every  tenant  is  liable  to  be  ejected  from  his  farm, 
and  under  the  covenant  of  quiet  enjoyment  contained  in  his  lease,  he  would  have  his 
remedy  by  an  action  for  damages  against  his  landlord.  The  tenants  who  have  had  no 
leases  would  have  no  cause  to  fear  from  the  action  of  the  government,  nor,  indeed, 
would  those  who  have  leases,  they  would  be  well  recouped  for  any  temporary  dispossession 
or  liability  to  such,but  the  power  of  forcing  a  landlord  into  court  to  answer  actions  of 
damages  by  hundreds  of  tenants  would  never  be  allowed  to  lie  dormant,  stripped  of 
their  property,  allowed  in  many  instances  not  one-third  of  its  value,  the  unfortunate  pio- 
pi'ietors  never  would  be  allowed  to  withdraw  from  the  island  the  pittance  they  have 
been  awarded,  in  order  to  invest  it  in  some  other  portion  of  Her  Majesty's  realms, 
where  to  own  land  is  not  considered  in  the  light  of  a  crime. 

This,  in  truth  and  in  fact,  is  the  real  reason  why  this  Act,  now  petitioned  against, 
has  been  passed.  The  proprietors  are  withdrawing  the  money  they  have  received  to 
invest  it  elsewhere  ;  their  experience  of  owning  property  in  Prince  p]dward  Island  has 
been  too  bitter  and  too  dearly  purchased,  to  induce  them  to  risk  further  there  the  wreck 
of  their  property.  To  stop  this  withdrawal  of  their  money  is  now  sought,  and  it  must 
be  admitted  that  the  mode  taken  is  a  most  injurious  one.  When  the  proprietors  are 
brought  into  court  to  answer  their  tenants  for  disturbing  of  their  holdings  under  the 
proceedings  soon  to  be  instituted,  it  will  be  useless  for  them  to  produce  the  bald, 
naked  award,  consisting  of  twenty-three  words,  exclusive  of  the  amount,  for  it  raises  no 
presumption  that  this  matter 'has  been  determined. 
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If  the  proprietors  are  entitled  to  protection  in  the  matter  of  quit  rents,  and  the 
the  legislature  of  Prince  Edward  Island  have  conceded  that  point,  they  are  also  entitled 
to  protection  from  being  twice  charged  with  damages,  .on  account  of  alleged  non-per- 
formance of  the  conditions  of  the  original  gi'ant. 

But  there  is  another  matter  which  the  commissioners  are  bound  to  find  under 
section  28,  of  which,  by  the  amending  Act,  they  are  relieved  from  doing,  and,  although 
it  does  not  affect  so  many  of  the  proprietors,  still  there  are  some  who  will  be  very 
seriously  injured  by  its  omission  from  the  award.  It  is  the  direction  to  find  the  arrears 
of  rent. 

The  commissioners  have  every  power  enabling  them  to  do  this.  They  can  compel, 
under  section  20,  the  production  of  all  documents,  books,  papers,  &c.,  in  order  to  enable 
them  to  see  how  the  estate  stands. 

Where  a  proprietor  has  died,  the  arrears  of  rent  due  at  the  time  of  his  death  pass 
to  his  executors,  the  rents,  being  incident  to  the  reversion,  pass  with  it  to  the  heir-at-law 
or  the  devisee. 

There  is  a  class  of  cases  of  this  kind  which  has  been  dealt  with  by  the  commis- 
sioners ;  under  their  award  a  lump  sum  has  been  given.  Now,  when  the  executor  goes  into 
the  Supreme  Court  to  ask  for  his  share  of  theaward,  due  since  the  arrears  due  to  the  deceased 
proprietor  at  the  time  of  his  death,  if  the  award  had  set  out,  as  it  should  have  done,  the 
arrears  of  rent,  there  would  liave  been  no  difficulty.  But,  under  the  award  sought  to  be 
confirmed,  how  can  the  court  tell  what  amount  he  is  entitled  to  ?  It  may  be  assumed 
that,  in  any  case,  something  has  been  deducted  from  these  arrears.  How  can  the 
Supreme  Court  tell  how  much  ?  If  it  gives  the  executor  more  than  the  commissioners, 
it  must  come  out  of  the  lump  sum  awarded,  and  the  proprietor  unjustly  loses  by  the 
amount  of  such  excess.  If  it  gives  less  than  the  commissioners,  the  executor  loses  the 
deficiency.  I  am  the  administrator  cwn  testameido  annexo  of  the  estate  of  the  Rev. 
John  McDonald,  which,  at  his  death,  passed  to  his  nephew  the  Rev.  G.  A.  S.  McDonald. 
But  the  arears  due  at  the  time  of  the  first  named  gentleman's  death  passed  to  me,  and 
when  collected  are  to  V)e  handed  over  to  Cardinal  Manning,  in  trust  for  certain  charit- 
able purposes  in  England.  I  would  here  quote  the  words  of  Judge  Peters,  one  of  the 
judges  of  the  Supreme  Court  of  Prince  Edward  Island,  in  giving  judgment  in  Miss 
Sullivan's  case  :  "There  are  two  lines  in  the  20th  section  (of  The  Land  Purchase  Act, 
1875),  which  I  think  have  been  very  much  overlooked.  They  are  these  :  'and  the  facts 
which  they  may  require  to  ascertain,  in  order  to  carry  this  Act  into  efiect.'  The  mean- 
ing of  these  I  take  to  be  is,  facts  which  it  is  their  duty  to  ascertain,  in  order  to  give  full 
etfect  to  this  Act.  This  goes  far  beyond  what  they  themselves  have  to  perform.  It 
points  to  all  that  has  to  be  done  by  others  to  carry  out  what  they  have  begun.  To 
what  the  f>ublic  trustee  has  to  do,  and  to  what  this  court  has  to  do  in  making  distribu- 
tion. I  see  it  stated  that  in  one  case  the  arrears  are  assigned  to  Cardinal  Manning.  If 
the  award  finds  a  lump  sum,  and  the  Card  nal's  claim  comes  in  to  participate  in  the 
distribution,  how  could  we  ascerta  n  how  much  of  the  lump  sum  was  awarded  in  respect 
of  th"  land,  and  how  much  in  rospect  of  arrears  of  rent?  We  could  make  no  distribu- 
tion in  such  a  case,  and  the  same  thing  may  happen  in  other  cases  where  arrears  are 
due  to  the  dece  ised  proprietor,  and  the  present  proprietor  is  not  his  personal  represen- 
tative, we  could  be  c()m|)ellod  to  hold  the  award  void  in  such  a  case." 

There  is,  however,  another  consideration  which  I  venture  to  press  upon  your 
Excellency's  ccm^ideration,  as  even  a  st:ll  stronger;  r.  ason  why  this  Act  should  not  be 
permitted  to  go  into  op  -ration 

It  assumes  (and  assume--  correctly  enough)  that  awards  made  in  the  general  terms, 
above  alluded  to,  are  void.  In  some  instances  ap[)lication  has  already  been  made  to  the 
c  "urt  to  set  them  aside.  In  an  application  made  by  myself,  as  representing  Miss  Helen 
McD.mald,  of  Montreal,  proceedings  hav.  been  taken  in  the  Supreme  Court  to  set  aside 
the  award,  for  the  very  detects  which  this  Act  now  legalizes.  The  words  of  the  first 
section  of  the  Act  are  so  strong  that  they  will  liave,  as  they  are  intended  to  have,  a 
retroactive  aspect,  so  as  to  make  the  proceedings  already  taken  of  no  effect,  nor  does  it 
provide  that  the  parties  who  liave  taken  these  proceedings  sliall  be  indemnified  in  their 
costs. 
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I  beg  to  direct  your  Excellency's  attention  to  the  opinions  of  English  judges  to 
legislation  such  as  this,  as  reported  in  the  case  of  Moore  vs.  Durden,  2  Exchequer 
Reports,  p.  22. 

In  that  case  the  court  refused  to  follow  the  rule  which  requires  Acts  of  parliament 
to  be  construed,  by  giving  to  its  language  the  interpretation  ordinarily  attach-  d  to  it, 
because  its  effect  would  be  to  make  that  illegal  which,  but  for  such  rule,  would  have 
been  legal.     Alderson,  B.,  says  : — 

"  It  is  contrary  to  the  first  principles  of  justice  to  punish  those  who  have  offended 
against  no  law,  and  surely  to  take  away  existing  rights,  without  compensation,  is  in  the 
nature  of  punishment."  His  lord.ship  further  stated  that  he  would  not  suppose  "  that 
the  legislature  contemplated  so  gross  an  act  of  injustice  as,  without  compensation,  to 
take  away  an  existing  right  of  action,  already  pending,  and  that  too  with  no  provision 
even  for  the  costs  incurred  in  the  enforcing  of  what  was  before  a  legal  right ; "  but  it 
was  added  that  this  was  only  a  rule  of  construction,  and  would  yield  to  the  intention  of 
the  legislature,  if  sufficiently  expressed.  There  can  be  but  little  doubt  that,  in  the  Act 
now  under  consideration,  the  legislature  has  expressed  itself  in  such  a  manner  "  that  the 
first  principles  of  justice  "  have  been  violated  in  enacting  ''  so  gross  an  act  of  injustice  as, 
without  compensation,  to  take  away  an  existing  right."  The  words  of  the  first  section, 
"  no  award  heretofore  made,  or  hereafter  to  be  made,"  will  compel  the  court  "  to  punish 
those  who  have  offended  against  no  law,"  by  compelling  them  to  relinquish  proceedings 
in  a  court  of  law,  which,  at  the  time  they  instituted  them,  they  had  a  legal  right  so  to 
do,  and  by  compelling  them  to  pay  the  costs  for  availing  themselves  of  a  perfectly  legal 
right.  But  surely  this  great  wrong,  ineffective  as  it  will  be  for  us  to  argue,  should  this 
Act  become  law,  is  a  strong  valid  reason  why  its  operation  should  be  stayed,  and  why 
the  proprietors,  whose  great  misfortune  it  is  to  hold  lands  in  Prince  Edward  Island, 
should  not  be  still  further  impressed  by  so  cruel  an  act  of  injustice. 

Any  forbearance,  any  clemency  on  the  part  of  the  commissioner  of  public  lands, 
the  proprietors  have  no  reason  to  hope  for  or  to  expect ;  and  I  would  point  to  your  Ex- 
cellency that  section  11  of  this  Act,  now  under  consideration,  arms  him  with  power  to 
seize  the  lands  of  an  unfortunate  lunatic,  whose  income  barely  enables  him  to  be  sup- 
ported in  the  Provincial  Asylum  at  Nova  Scotia.  When  the  estate  had  been  taken 
away,  if  anything  be  left  him  at  all,  after  the  Attorney  General  has  procured  the  con- 
fiscation of  a  large  proportion  of  his  award,  in  the  manner  I  have  already  pointed  out, 
his  fate  will,  indeed,  be  a  sad  one. 

This,  however,  is  a  matter  in  which  I  have  not  a  right  to  address  your  Excellency 
except  in  the  interest  of  common  humanity  ;  but  knowing  the  circumstances,  that  the  son 
of  an  English  gentleman,  now  deceased,  an  unfortunate  lunatic  in  the  Nova  Scotia 
asylum,  is  sought  to  be  deprived  of  his  property,  and  that  sections  1 1  and  1 2  of  this  Act, 
now  under  consideration,  amount  to  and  are  intended  as  a  statutory  reversal  of  the 
decision  of  the  master  of  the  rolls  of  Prince  Edward  Island,  in  whose  charge  he  is  ; 
in  the  matter  of  the  estate  of  that  very  lunatic,  I  venture  to  express  the  hope  that 
your  Excellency  will  cause  the  decision  to  be  laid  before  you,  ])efore  your  Excellency 
will  cause  the  royal  assent  to  be  given  to  so  objectionable  a  measure. 

The  question  whether  the  "  Land  Purchase  Act,  1875,"  is  not  n^tra  vires,  being 
in  excess  of  the  jurisdiction  given  to  the  local  legislature  under  the  British  North 
America  Act,  has  been  raised  on  behalf  of  the  proprietors,  and  has  Vjeen  decided  ad- 
versely to  their  contention,  that  it  is  so;  such  being  the  case,  the  measure,  as  under 
consideration,  is  freed  from  any  of  those  considerations  which  attach  to  the  giving 
of  the  royal  assent  to  those  measures  over  which  the  Dominion  government  has  juris- 
diction. 

Before  the  admission  of  Prince  Edward  Island  into  the  Dominion,  it  was  not 
unusual  for  those  whose  rights  were  attacked  by  Acts  of  a  nature  similar  to  this,  to 
lay  their  humble  petition  at  the  foot  of  the  throne.  Since  confederation,  they  now 
cannot  do  it,  but  in  matters  such  as  this,  solely  under  the  control  of  the  local  legis- 
lature. 

Your  Excellency  is  regarded  as  in  no  ordinary  degree  the   special  representative  of 
the   Queen's  Majesty,  clothed   with  the  authority,  and   we  dare  not  doubt,  not  indis- 
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posed  to  use  it  to  protect  those  of  Her  Majesty's  subjects,  who  are  conscious  of  having 
done  no  wrong,  and  who  humbly  trust  that,  although  they  are  possessors  of  landed 
estate,  out  of  England,  your  Excellency  will  not  on  that  account  refrain  from  exercis- 
in(^  the  royal  prerogative,  to  save  them  from  being  the  victims  of  a  cruel  wrong, 
by  the  operation  of  a  harsh,  unjust  and  oppressive  measure. 

I  have,  etc., 

EDWARD  J.  HODGSON. 


Petition  of  certain  Proprietors  and  Owners  of  Land  in  Prince  Edward  Island. 

To  His  Excellency  the  Right  Honourable  Sir  Frederic  Temple,  Baronet,  Earl  of  Dufferin, 
Governor  General  of  Canada,  &c.,  &c.,  &c. 

The  humble  petition  of  the  undersigned  proprietors  and  owners  of  land  in  Prince 
Edward  Island,  respectfully  showeth  : — 

That  an  Act  was  passed  at  the  last  session  of  the  general  assembly  of  Prince 
Edward  Island,  intituled  :  "An  Act  to  amend  the  Land  Purchase  Act,  1875,"  which  was 
reserved  for  the  signification  of  your  Excellency's  pleasure  thereon,  and  which  is  of  so 
unusual  a  nature,  and  will,  if  assented  to,  so  prejudicially  aifect  your  petitioners  that 
they  solicit  your  Excellency's  attention  to  some  of  its  provisions. 

The  Land  Purchase  Act  of  1875,  in  the  opinion  of  your  petitioners,  aflfected  the 
rights  of  private  property  to  an  unusual  extent,  and  the  Act  of  last  session  is  an  attempt 
to  cure  certain  omissions  and  errors  committed  by  the  commissioners,  appointed  under 
that  Act,  in  proceedings  before  them  which  are  still  pending  between  the  government  on 
the  one  side  and  certain  proprietors  on  the  other.  Although  it  was  notorious,  at  the 
time  of  passing  the  Act,  that  these  errors  would  be  made  the  ground  of  judicial  applica- 
tions to  set  aside  these  proceedings,  and  the  awards  founded  upon  them,  whenever  the 
government  attempted  to  enforce  them.  Indeed,  at  the  very  time  of  passing  the  Act, 
awards  made  in  the  estates  of  certain  proprietors  had  been  declared  invalid  by  the 
supreme  court  of  the  colony,  for  objections  similar  to  those  which  the  government  now 
attempt,  by  special  legislation,  to  correct  in  the  case  of  other  proprietors. 

\\y  the  "Land  Purchase  Act  of  1875,"  leave  is  reserved  to  proprietors  to  make  appli- 
cation to  the  Supreme  Court,  within  a  limited  period  after  the  making  of  awards,  to 
ha\'e  those  awards  remitted  back  to  the  commissioners  for  reconsideration.  But  because 
ceruiin  of  youi- retitioners  were  advised  that  the  awards  made  in  their  cases  were  illegal 
and  void,  they  allowed  the  time  granted  for  applications  to  remit  them  back  to  elapse, 
relying  on  their  ordinaiy  right  to  oppose  the  awards,  whenever  the  government  attempted 
to  enforce  them  ;  but  the  government  now  seek,  b}'^  retrospective  legislation,  to  remove 
objections  that  have  been  judicially  decided  to  be  fatal  to  the  awards,  and,  by  that 
legislation,  make  no  provision  for  ena})ling  the  proprietors,  thus  subjected  to  the  conse- 
(juences  of  these  inegular  and  enoneous  awards,  to  have  them  remitted  back  to  the 
commissioners  for  amendment  or  correction. 

The  "  Land  Purchase  Act  of  1875  "  makes  no  provision  for  indemnifying  pro- 
prietors whose  estates  are  adjudicated  on  in  the  commissioners'  court,  against  expenses 
to  their  solicitors'  counsel,  and  witnesses,  and  the  second  section  of  the  Act  of  1875 
renders  awards  legal,  without  any  <lescription  of  the  lands  taken  from  proprietoi'S,  but 
sul>jects  such  proprietors  to  the  additional  expense  of  settling  the  description  of  such 
lands  by  the  Supi-eme  Court  or-  a  judije  thereof,  and  makes  no  provision  for  refunding 
such  proprietors  the  expense  caused  by  such  additional  jiroceeding. 

Your  petitioners  sul)init  that,  inasmuch  as,  by  the  Land  Purchase  Act,  1875,  pro- 
prietors are  allowed  to  retain  certain  portions  of  their  lands  defined  by  the  Act,  while 
the  rest  is  compulsorily  taken  from  them,  it  is  but  reasonable  and  proper  tliat  the  com- 
missioners should  be  re(iuir('d  to  distingiiisli  in  their  awards  the  portion  of  each  estate 
taken  from  the  portion  reserved  ;  and  that  it  is  arbitrary  and  unjust,  by  retrospective 
legislation,  to  subject  proprietors  to  the  expense  of  having  the  omissions  and  errors  of 
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the  commissioners  corrected  by  additional  proceedings  before  the  Supreme  Court, 
without  at  least  providing  for  the  payment  of  all  expenses  incident  to  such  supplemental 
litigation. 

The  estate  of  your  petitioner,  James  Frederick  Montgomery,  was  adjudicated  on  by 
the  commissioners,  who  made  an  award  in  September  last,  and  your  petitioner  discovered, 
after  the  same  was  made,  that  one  year's  rent  was  omitted  by  them  from  the  award, 
under  the  impression  that  your  petitioner  could  recover  that  year's  rent,  notwithstand- 
ing the  award  ;  whereas,  in  fact,  it  could  not  be  so  recovered,  because  it  was  overdue  in 
law  at  the  time  the  award  was  made,  although  in  fact  the  custom  pursued  by  your  peti- 
tioner with  his  tenants,  was  not  to  collect  it  until  the  autumn  following.  Your 
petitioner,  James  F.  Montgomery,  on  discovering  this  omission,  applied  to  the  Supreme 
Court,  pursuant  to  the  provisions  of  the  Land  Purchase  Act,  1875,  to  have  his  award 
remitted  back  to  the  commissioners  to  correct  the  alleged  error,  and  an  order  was  made 
in  October  last  remitting  back  the  award  to  the  commissioners  for  correction.  No 
application  was  made  by  the  government  to  have  his  award  remitted  back  or  set  aside. 
He  has  urged  the  commissioner  of  public  land,  in  whose  name  these  proceedings  on 
behalf  of  the  government  are  conducted,  to  have  the  case  re-heard,  but  hitherto,  without 
success.  He  has  also  made  repeated  reasonable  ofiers  for  the  voluntary  conveyance  of 
his  estate  to  the  government.  If  he  is  in  order  concerning  the  said  year's  rent,  the 
amount  of  the  award  should  stand ;  on  the  other  hand,  if  that  year's  rent  has  really  been 
omitted,  the  amount  of  the  award  should  be  increased.  But  the  government,  instead 
of  entertaining  his  offers  of  a  voluntary  settlement,  or  bringing  the  case  to  a  re-hearino- 
within  a  reasonable  time,  now  pass  an  Act  affecting  him  individually,  and  enabling  cer- 
tain persons  therein  named  to  hear  and  re-hear  all  the  evidence,  and  to  make  a  new 
awar.l  (see  section  4) ;  and  by  section  7  of  the  same  Act,  such  new  award  may  give  your 
petitioner  a  less  amount  than  was  awarded  by  the  commissioners,  whose  award  has  been 
so  remitted  back. 

The  commissioner  on  behalf  of  the  local  government  has  made  and  filed  an  affidavit 
against  the  claim  of  your  petitioner,  James  F.  Montgomery,  notwithstanding  which  the 
Supreme  Court  remitted  back  the  award.  The  present  commissioner  appointed  by  the 
Governor  General  had  not  been  appointed  when  your  petitioner's  case  was  heard.  If 
the  Act  of  1876  becomes  law,  your  petitioner  will  be  obliged  to  go  to  the  expense  of  havin^^ 
the  whole  case  re-heard,  and  all  his  evidence  reproduced,  for  the  information  of  the  new 
commissioner,  to  avoid  the  danger  of  having  his  award  reduced,  notwithstanding  the 
fact  that  the  alleged  omission  for  which  his  award  was  remitted  back,  consists  of  whether 
said  year's  rent  was  omitted.  Even  if  your  petitioner  is  in  error  in  contending  that  it 
has  been  omitted,  the  fact  of  his  being  so  mistaken  could  not  lessen  the  award.  No 
provision  is  made  by  either  Act,  by  which  your  petitioner  can  recover  the  expenses  of 
the  former  or  subsequent  hearings,  and  he  confidently  hopes  that  your  Excellency  will 
not  sanction  retrospective  and  personal  legislation  of  this  kind,  enacted  without  cause, 
and  the  only  effect  of  which  would  be  to  harass  your  petitioners  unnecessarily. 

Your  Excellency  will  observe  that  while  your  petitioner  is  thus  dealt  with 
personally  and  by  name,  and  put  to  the  annoyance  and  expense  of  a  general  re-hearin*--, 
the  same  Act  provides  that  in  all  other  cases  (see  section  8)  when  awards  are  remitted 
back,  the  duty  of  the  commissioners  in  such  case  is  confined  to  correct  the  very  error 
for  which  such  awards  are  so  remitted  back. 

Your  petitioners  show  that  special  provision  is  made  by  section  11  of  the  Act  for 
bringing  the  estate  of  John  Winsloe,  a  lunatic,  within  the  operations  of  the  Land  Pur- 
chase Act,  1875,  on  the  ground  that  doubts  have  been  expressed  whether  the  provisions 
of  the  said  Act  extend  to  or  embrace  such  a  case  ;  what  this  Act  terms  a  "doubt,"  your 
petitioners  are  informed  is  really  a  judicial  decision  of  the  Master  of  the  Rolls  of  this 
island. 

Your  petitioners  learn  that  the  committee  of  the  said  lunatic  on  being  notified  by 
the  government  under  the  Land  Purchase  Act,  1875,  petitioned  the  Master  of  the  Rolls 
(who  has  co-ordinate  jurisdiction  with  the  Chancellor  concerning  lunatics  and  their 
estates)  for  the  appointment  of  a  commissioner  for  said  lunatic's  estate,  under  the  Land 
Purchase  Act,  1875,  and  the  Master  of  the  Rolls  gave  a  written  decision  or  jud^^ment 
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deciding  that  the  case  was  not  within  the  provisions  of  the  statute.  A  copy  of  that 
judgment  was  served  by  the  lunatic's  committee  or  trustee  on  the  commissioner  of  public 
lands.  The  government  took  no  steps  to  over-rule  or  appeal  from  the  decision  of  the 
Master  of  the  Rolls,  but  they  now  adopt  the  summary  method  of  annulling  that  decision 
by  an  Act  of  parliament. 

Your  petitioners  also  show  that  certain  proprietors  have  been  notified  that  their 
estates  would  be  valued,  and  taken  under  the  provisions  of  the  Land  Purchase  Act, 
1875,  that  such  proprietors  appointed  commissioners,  and  were  in  attendance  at  the 
commissioners'  court  with  their  witnesses,  but  the  court,  in  the  fall  of  1875,  suspended 
its  labours,  without  hearing  these  cases,  and  it  is  now  sought  (see  section  13)  to  revive  pro- 
ceedings which  have  abated  through  the  neglect  of  the  government,  without  indemnifying 
such  proprietors  in  their  former  or  future  costs. 

In  some  instances,  when  proceedings  so  abated  the  then  owners  or  proprietors  of 
land  executed  conveyances,  and  made  other  legitimate  dispositions  of  property,  and  your 
petitioners  submit  that  it  would  be  unjust  to  revive  these  proceedings  by  means  of  an 
Act  of  parliament,  and  have  these  lands  compulsorily  assigned  to  the  government  with- 
out notice  to  the  persons,  who,  since  the  abatement  of  the  proceedings,  have  acquired 
them  by  purchase  or  conveyance. 

Your  petitioners  cannot  allow  the  17th  section  of  the  Act  to  pass  without  pointing 
out  the  extraordinary  and  dangerous  effect  sought  to  be  given  to  deeds  executed  by 
the  public  trustee.  It  is  well  established  that  the  commissioners  who  appraise  estates 
have  no  power  to  adjudicate  upon  titles.  If  the  commissioners  appraise  lands  in  which 
the  proprietor  has  only  a  life  interest  (as  in  fact  they  have  done),  and  the  public  trustee 
executes  a  deed  of  such  lands  to  the  government,  this  section  raises  a  presumption  that 
such  deed  conveys  an  estate  in  fee  simple  ;  again,  many  occupants  of  lands  on  estates, 
hold  lands  by  virtue  of  many  years'  occupation,  but,  if  this  section  becomes  law,  the  deed 
of  the  public  trustee  will  be  j)ri)7iS,  facie  evidence  that  the  grantee  named  in  such  deed, 
and  not  the  occupant  of  the  land  is  seized  in  fee  simple. 

Your  petitioners  lastly  show  that  many  of  the  proceedings  taken  in  the  commission- 
ers' court,  and  which  are  pending  and  undetermined,  are  manifestly  irregular,  informal 
and  invalid.  And  they  submit  that  it  is  unusual  and  contrary  to  the  course  of  British 
legislation  to  correct  mistakes  and  remove  doubts  in  contested  proci^edings  by  one  sided 
and  retrospective  legislation  in  the  manner  sought  to  be  eifected  by  this  Act,  and  your 
petitioners  pray  that  in  view  of  the  exceptional,  novel  and  dangerous  nature  of  the  pro- 
visions of  the  Act  in  ([uestion,  your  Excellency  will  be  pleased  to  prevent  its  becoming 
law,  and  your  petitionei's,  as  in  duty  bound,  will  ever  pray. 

James  F.  Montgomery,  Rev.  Joiim  A.  S.  McDonald, 
Jane   B.   Douse,  by  his  Attorney. 

Ahaijeixa  Douse,  Alex.  McLean, 

John   .V.  McDonell,  Edward  J.   Hodgson, 

.1.  P.  Douse,  Helen  Jane  McDonald. 
W.  C.   McDonald, 


Rtport  of  (he  lloii.  tlfM I insti'i-    nf  Just }'•>',   approved  by  I/is  ExceJiency  the  Governor 
(itKi'nil  III  (.'oil iieil  on  fhe  J2sf  July,  1876. 

l)i:i'Ai:rMENT  of  Justice,  Ottawa,   18th  July,   1876. 

Th»;  undersign' d  has  tlic  iidiiuui-  to  i-eport,  that  a  despatch  from  the  Lieutenant- 
Governor  of  Prince  Edwanl  Isl.uid  of  tlie  12tli  May  last,  mentioned,  for  the  conside- 
ration of  the  (Jovernor  GentMal,  two  Acts  ])assed  by  the  legislature  of  the  province,  as 
to  one  of  which,  relating  to  certain  (lcp;irtiiicnts  of  the  public  service,  action  has  already 
been  taken  ; 

As  to  the  other  bill  so  transmitted,  it  is  intituled:  'An  Act  to  amend  the  Land 
Purchase  Act,  1875,'  and  was  reserved  i)y  the  Lieutenant-Governor  for  the  signification 
of  the  Governor  General's  pleasure. 
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With  the  despatch  of  the  Lieutenant-Governor  is  a  certified  copy  of  the  bill  so 
reserved,  and  the  report  of  the  Attorney  General,  giving  his  reasons  for  the  passing  of 
the  same  by  the  council  and  assembly. 

The  Lieutenant-Governor  calls  attention  to  the  Attorney  General's  report,  and  his 
reasons  therein  stated  for  the  passing  of  the  Act,  in  which  he  (the  Lieutenant-Governor) 
concurs,  and  he  expresses  his  hope  that  it  will  receive  his  Excellency's  consideration. 

The  Lieutenant-Governor  adds,  that  as  the  land  commissioners'  court  stands 
adjourned  until  the  1st  July  next,  it  is  very  desirable  that  he  should  know  his  Excel- 
lency's pleasure  as  regards  the  Act  in  question  previous  to  that  period. 

The  bill  so  reserved  purports  to  be  an  amendment  of  the  Land  Purchase  Act, 
1875,  and  recites  that  doubts  have  arisen  as  to  the  meaning  and  construction  of  many 
provisions  of  the  Land  Purchase  Act,  1875,  and  that  it  is  highly  expedient  that  all  such 
doubts  should  be  removed. 

It  then  proceeds  to  enact  that  no  award  theretofore  made,  or  thereafter  to  be  made, 
shall  be  held  void  in  any  court  of  law  or  equity,  by  reason  that  certain  matters  which 
were  required  by  the  commissioners  to  be  taken  under  consideration,  are  not  expressly 
mentioned  in  any  award,  and  that  no  award  shall  be  void  for  other  reasons. 

It  also  provides  that  nothing  shall  aH'ect  the  rights  of  Miss  Sullivan  to  purchase, 
w^hose  estate  is  not  pending  before  the  Supreme  Court  of  Canada. 

The  effect  of  the  first  portion  of  the  Act  appears  to  be  that  the  interpretation  of  the 
Supreme  Court  of  the  Island  of  the  Act  of  1875,  upon  which  certain  awards  of  the  land 
commissioners  were  held  bad,  is  reversed,  and  the  awards  in  (juestion  to  be  declared  as 
valid. 

Against  the  assent  to  the  Bill,  Mr.  Edward  Hodgson,  by  letter  of  the  8th  June 
last,  addressed  to  the  Secretary  of  State,  urges  that  the  Ijill  in  question  very  seriously 
affects  the  rights  and  the  property  of  persons  holding  land  in  the  province.  He  repre- 
sents that  the  Act  is  for  the  purpose  of  giving  effect  to  certain  awards,  considered  to 
be  void  by  those  whose  property  is  dealt  with  by  them,  and  that  the  award,  similar  to 
those  now  attempted  to  be  legalized,  has  been  declared  to  be  void  by  the  Sujireme  court 
of  Prince  Edward  Island. 

]Mr.  Hodgson  further  represents  that  there  is  another  case  pending,  of  Miss  H. 
McDonald  of  Montreal,  and  that  if  the  bill  be  assented  to,  it  will  have  the  effect  of 
declaring  the  award  to  be  valid,  and  not  only  s  >,  but  there  are  no  provisions  made  for 
indemnifying  her  in  the  costs  incurred  by  her  in  the  proceedings  she  has  instituted. 

He  also  represents  that  further  hardships  will  arise  to  individuals  in  case  the  bill 
should  become  law;  and  he  adds,  that  memorials,  explaining  the  objections  in  question 
are  being  prepared,  and  requests  that  consifleration  of  the  Act  may  be  delayed  for  an 
opportunity  of  considering  the  memorials  referred  to. 

In  the  report  of  the  Attorney  General  of  Prince  Edward  Island,  it  is  repi-esented 
that  applications  to  the  Supreme  Court  of  the  Island,  were  made  on  l)ehalf  of  Miss 
Sullivan,  and  of  the  Hon.  Ponsonby  Fane,  and  the  court  quashed  the  awards  in  both 
cases,  but  that  negotiations  for  a  peaceful  settlement  of  the  Fane  estate  are  pending. 

The  undersigned  has  the  honour,  under  the  circumstances,  to  report  that  there  does 
not  appear  to  be  any  reservation  in  the  Act  of  the  rights  of  the  Hon.  Ponsonby  Fane,  or 
of  any  other  parties,  as  to  whom  awards  may  have  been  made,  and  who  are  similarly 
situated  with  Miss  Sullivan  and  Mr.  Fane,  and  who  may  have  regarded  the  decisions  of 
the  Supreme  Court  of  the  Island,  in  the  cases  before  them,  as  applicable  to  themselves. 

That  by  telegraphic  communication  with  the  Lieutenant-Governor  of  the  province, 
it  is  ascertained  that  Mr.  Fane's  case  has  been  settled  and  withdrawn  from  the  court, 
and  tliat  the  only  additional  case  pending  before  the  Supreme  Coui't  of  the  province  on 
the  21st  June  last,  is  that  of  John  AUister  McDonald,  which  is  not  yet  tried,  but  in 
which  a  rule  ni/^i  has  been  granted  by  that  court  to  set  aside  the  award,  on  the  19th 
of  June  last,  to  be  tried  at  the  sittings  of  that  court  at  Charlottetown,  on  tlie  last 
Tueschiy  in  June  last. 

But  petitions  have  been  presented  at  a  later  date  (1 )  by  Mr.  Edward  J.  Hodgson 
before  mentioned,  and  who  describes  himself  as  one  of  tlie  proprietors  of  land,  and  also 
as  counsel  for  all  the  English  proprietors,  and  nearly  all  those  resident  therein;  and  (2) 
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from  the  following  proprietors  and  owners  of  land  in  Prince  Edward  Island,  viz.;  James 
F.  Montgomery,  Jane  B.  Douse,  Arabella  Douse,  John  A.  McDonnell.  J.  P.  Douse, 
Rev.  John  A.  S.  McDonald,  by  his  Attorney  Alex.  McLean,  Edward  J.  Hodgson,  Helen 
Jane  McDonald  and  W.  C.  McDonald. 

The  allegations  in  the  two  petitions  are  substantially  the  same,  and  the  petitioners 
pray  that  the  assent  of  the  Governor  General  in  Council  be  not  given  to  the  reserved 
bill  in  question. 

It  is  stated  : — 

1.  That  it  was  notorious  at  the  time  of  passing  the  bill  that  the  errors  (in  the 
Land  Purchase  Act  of  1875)  would  be  made  the  grounds  of  judicial  applications  to  set 
aside  the  proceedings,  and  the  awards  founded  upon  them,  whenever  the  government 
attempted  to  enforce  them. 

2.  That  petitioners  did  not  avail  themselves  within  the  period  fixed  by  the  Act  of 
1875,  for  remission  back  to  the  commissioners,  of  awards  in  their  cases,  relying  on.  their 
ordinary  right  to  oppose  the  awards,  of  which  right  the  reserved  bill  would  deprive 
them  ;  which  also  neglects  to  provide  any  means  for  remission  of  these  irregular  and 
erroneous  awards  to  the  commissioners. 

3.  That  the  reserved  bill  puts  landowners  to  additional  costs  and  expenses,  but 
makes  no  provision  for  the  refund  of  the  same. 

4.  That  the  commi^^sioners'  awards  having  neglected  to  specify  the  portion  of  the 
lands  tiken  from  the  portion  reserved,  the  owners  are  by  the  reserved  bill,  put  to  addi- 
tional costs  on  prot-eedings  before  the  court,  without  provision  for  payment  thereof. 

5.  A  special  complaint  of  petitioner,  James  F.  Montgomery,  as  to  an  error  in  his 
case,  in  respect  of  which  he  obtained  an  order  of  court  for  remission  of  the  case  back  to 
the  commissioners  ;  but  the  reserved  bill  provides  for  a  hearing  of  the  case  before  other 
commissioners  and  a  new  award  ;  and  that  the  provision  in  respect  to  other  cases  than 
his  own  is  confined  as  to  tlie  point  on  which  such  other  cases  may  be  referred  back. 

().  That  in  the  case  of  one  John  Winsloe,  a  lunatic,  the  reserved  bill  is  practically 
to  set  aside  a  judgment  of  the  Master  of  the  Rolls,  deciding  that  the  Land  Purchase 
Act,  lS7o,  did  not  apply  to  the  estate  of  the  lunatic. 

7.  That  the  proprietors,  whose  claims  were  to  have  been  heard  by  the  first  commis- 
sioners, but  wliich  were  not  heard,  and  the  proceedings  as  to  which  have  abated  through 
the  neglect  of  the  government,  have  no  indemnification  as  to  their  costs. 

S.  That  liie  17th  section  gives  an  extraordinary  and  dangerous  eliect  to  deeds  ex- 
ecuted by  the  jiublic  trustee. 

9.  That  many  of  the  proceedings  taken  in  the  commissioners'  court,  and  which  are 
pending  and  undetermined,  are  manifestly  irregular,  informal  and  invalid  ;  and  that  it 
is  contrary  to  I'.ritish  hgishition  to  remove  doubts  in  contested  proceedings  by  retrospec- 
tive legislation,  as  souglit  to  l)e  ejected  by  this  Act. 

The  undersigned  has  the  honour  further  to  report: — 

That  without  giving  wcsii^ht  or  consideration  to  any  great  extent  to  the  allegations 
in  the  petitions,  which  aie  unsu])poited  by  any  actual  proof,  he  is  of  opinion  that  the 
reserved  bill  is  letrospeetive  in  its  effects  ;  that  it  deals  with  rights  of  parties  now  in 
litigation  under  the  Act  which  it  is  pioposed  to  amend,  or  which  may  yet  fairly  form 
the  subject  of  litigation  :  and  that  there  is  an  absence  of  any  provision  saving  the  rights 
and  proc«!edings  of  })ersons  whose  properties  have  been  dealt  with  under  the  Act  of  1875. 

He  therefore  recommends  that  the  l)ill,  intituled  :  An  Act  to  amend  the  'Land 
Purchase  Act,  1^75,   do  not  reeeive  the  assent  of  the  (Governor  General  in  Council. 

|{.   AV.   SCOTT, 

Acting  Minister  of  Justice. 
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The  Lieutenant-Governor  to  the  Hon.   the   Secretary  of  State  for  Canada. 

Government  House,  Prince  Edward  Island,  17th  October,  1876. 

Sir, — I  have  the  honour  to  transmit  herewith,  in  duplicate,  certified  and  sealed  in 
the  usual  form,  an  Act  intituled  :  "An  Act  to  vest  a  certain  portion  of  Government 
House  Farm  in  the  city  of  Charlottetown,  for  certain  purposes  therein  mentioned," 
passed  in  the  last  session  of  the  provincial  legislature,  together  with  the  late  Attorney 
General's  observations  explanatory  thereof,  and  reasons  assigned  by  him  for  its  passing, 
which  Act  was  reserved  by  me  for  the  especial  confirmation  of  his  Excellency  the 
Governor  General. 

This  Act  gives  to  the  corporation  of  the  city  of  Charlottetown  a  larger  area  than  the 
Disallowance  Act  of  1873,  and  also,  in  addition,  a  width  of  100  feet,  extending  along 
the  shore  in  front  of  the  land  it  permits  to  be  retained  for  the  use  of  Government 
House.  With  the  view  of  elucidating  the  matter,  I  inclose  a  plan  of  Government  House 
farm,  so  called,  on  which  is  represented  the  portion  of  land  taken  from  it  by  the  Act 
now  transmitted,  as  well  as  its  relative  position  to  the  remainder  of  the  grounds  on 
which  Government  House  is  situate  ;  and  I  likewise  transmit  a  certificate  from  the 
surveyor  who  furnished  it,  stating  the  difference  between  the  former  and  the  present 
Act,  as  regards  the  quantity  of  land  described  in  each.  I  also  forward  a  certified  copy 
of  the  grant,  adverted  to  in  the  late  Attorney  General's  observations,  under  which  the 
Government  House  grounds  are  now  held,  and  to  which,  apparently,  the  attention  of 
his  Excellency's  government  had  not  been  called,  previously  to  the  making  of  the  Order 
in  Council  of  the  19th  June,  1874,  alluded  to  by  the  Attorney  General. 

I  think  it  necessary  to  remark  that  the  Act  now  transmitted  was  not  received  by 
me  from  the  late  Attorney  General  until  the  9  th  instant. 


I  have,  etc.. 


R.  HODGSON, 

Lieutenant-Governor. 


Opinion  of  the  Honourable  Attorney  General  Brecken. 

Charlottetown,  1st  September,  1876. 

"  An  Act  to  vest  a  certain  portion  of  Government  House  Farm  in  the  city  of 
Charlottetown,  for  certain  purposes  therein  mentioned." 

This  Act  was  passed  by  the  legislature  of  this  province  for  the  purpose  of  vesting 
in  the  city  of  Charlottetown,  the  lands  set  forth  and  described  in  its  6th  section,  being 
part  of  the  Government  House  farm  of  this  province,  to  be  used  and  set  apart  for  the 
purpose  of  a  park  and  pleasure  ground  for  the  use  of  the  inhabitants. 

The  tract  of  land  now  comprising  Government  House  farm  was  originally  part  of 
the  common  of  Charlottetown,  which  was  a  portion  of  land  surrounding  the  city  dedi- 
cated to  the  use  of  the  public. 

In  the  year  1789,  Edmund  Fanning,  Esquire,  then  Lieutenant-Governor  of  this 
province,  executed  under  the  seal  of  the  province,  a  gi-ant  of  that  portion  of  the  said 
common  now  known  as  Government  House  farm,  therein  described  as  containing  one 
hundred  acres,  but  now  estimated  to  compose  about  eighty  acres,  to  Lord  Dorchester, 
the  then  Governor  General  of  Canada,  for  the  accommodation  of  the  Governor  or  liieu- 
tenant-Governor,  for  the  time  being,  of  the  province. 

The  citizens  of  Charlottetown  having  thus  been  deprived  of  the  land  referred  to, 
and  the  remainder  of  the  common  having  since  been  granted  by  the  Crown  to  private 
individuals,  the  provincial  government  passed,  in  the  session  of  1873,  an  Act  similar  in 
its  objects  to  the  one  now  under  consideration,  which  Act  was  disallowed  by  the  Imperial 
government,  on  account  of  its  having  been  passed  subsequently  to  the  addresses  of  the 
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local  legislature  expressing  the  desire  of  the  province  to  enter  the  Dominion — as  set 
forth  in  the  report  of  a  Committee  of  the  Privy  Council  of  Can  ida  on  the  3rd  of  April, 
1874,  and  tlie  despatch  of  Earl  Carnarvon  to  Lord  Dufiferin,  dated  28lh  Apiil,  1874. 

After  the  disallowance  of  the  said  Act,  namely,  on  the  19th  of  June,  1874,  an 
Order  in  Council  was  passed  by  the  Dominion  government,  under  the  provisions  of  the 
108th  section  of  the  British  North  America  Act,  1867,  and  the  8th  section  of  the  3rd 
schedule  attached  thereto,  that  the  Government  House  in  Charlottetown,  its  grounds 
and  premises,  together  with  the  farm  thereunto  attached  and  held  therewith,  should  be 
appropriated  to  the  use  of  the  government  and  legislature  of  this  province. 

The  government  and  legislature  deeming  the  residue  of  the  farm,  over  and  above 
the  portion  described  in  this  Act,  amply  sufficient  for  the  use  of  the  Lieutenant-Governor 
as  a  residence,  have  thought  it  desirable  to  declare  that  the  land  described  in  this  Act 
should  be  appropriated  to  the  purposes  for  which  it  was  originally  set  apart. 

The  part  so  appropriated  is  that  furthest  from  the  city,  and  in  order  that  the  citizens 
might  have  easy  access  to  the  contemplated  park,  the  Act  provides  in  its  6th  section  for 
the  construction  of  a  roadway  or  carriage  drive  along  the  shore  in  front  of  that  part  of 
Government  House  grounds  still  reserved  for  a  residence  for  the  Lieutenant-Governor. 

The  peculiar  formation  and  slope  of  the  grounds  will  enaVjle  this  roadway  to  be 
built  without  in  anyway  interfering  with  the  privac}'  of  Government  House.  Without 
such  a  roadway,  the  only  way  of  access  to  the  park  would  be  by  the  Brighton  road,  which 
runs  along  the  rear  of  Government  House  grounds  to  Brighton  shore.  The  contemplated 
I'oadway  gives  a  much  easier  and  shorter  mode  of  access  to  the  citizens,  and  for  other 
reasons  will  be  a  great  advantage  to  the  park. 


FREDERICK  BRECKEN, 

Attorney  General. 


R"porf   of  the  lion,  the   Minister  of  Justice,  af proved  by  Ilis  Excellency  the  Governor 
General  in  Council,  on  the  IJfth  November,  1876. 

Department  of  Justice,  Ottawa,  20th  October,  1876. 

Upon  the  statutes  of  the  legislature  of  Prince  Edward  Island,  passed  in  1876, 
39  Victoria,  the  undersigned  begs  to  report  as  follows  : — 

Chapters  1,  4,  6  to  8,  11  to  15,  18  to  20,  22  to  25,  28  to  30,  do  not  appear  to 
call    for  special   observation    or  for   the   exercise   of  the   power  of  disallowance. 

Chapter  2. — "  An  Act  regulating  the  sale  by  License  of  Spirituous  Liquors." 

The  first  section  of  this  Act  retjuires  a  certificate  from  a  justice  of  the  peace,  with 
the  view  to  the  granting  of  a  license. 

The  second  section  provides  that  any  justice  of  the  peace,  who  shall  grant  a  false 
certificate  shall  incur  for  each  ofience  a  penalty  of  S50,  or  one  month's  imprisonment  in 
default  of  payment.  This  would  seem  to  be  within  the  criminal  law,  and  the  word 
"ofience"  is,  for  reasons  already  stated,  objectionable. 

The  Act  contains  certain  j)i()visions  restrictive  of  the  sale  of  intoxicating  liquor.s, 
referred  to  in  reports  on  former  Acts,  Ijut  in  reference  to  which  no  interference  is 
recommended. 

In  the  7th  section  the  wofd  "oU'encc"  is  used. 

The  16th  section  provides  that  no  li.|uors  .shall  be  sold  or  given  by  any  person  to 
any  Indian,  without  a  certificate  tVom  a  clergyman  or  medical  man,  under  a  penalty  of 
$10  for  every  ofience,  one-half  of  tlie  tine  to  i)e  paid  to  the  informer,  and  the  other  half 
to  the  treasurer  of  the  pi-ovince. 

Upon  this  section  the  undersi-ied  .•htained  the  views  of  the  Depailment  of  the 
Interior,  whicli  points  out  that  tlie  pic  visions  of  the  section  are  in  direct  conflict  with 
those  of  the  Dominion  Act  passed  last  session,  boili  as  regards  the  amount  and  disposition 
of  the  penalty  imposed,  and  that  it  seeMns  .Irar  that  local  legislation,  either  in  Prince 
Edward  Island  or  elsewhere,  on  niattei\s  relatini,'  to  the  Indians,  can  hardly  fail  to  cause 
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great  practical  inconvenience  and  confusion,  if  not  (as  in  the  present  case)  actual  conflict 
of  laws. 

Very  full  provision  is  made  by  the  Canadian  Act,  39th  Vic,  chapter  18,  1876, 
respecting  Indians,  in  the  79th  and  following  sections. 

It  seems  obvious  that  there  should  not  be  double  legislation»upon  such  a  subject. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant  Governor  should 
be  called  to  the  objection  to  this  section,  with  a  suggestion  that  it  should  be  repealed 
during  the  next  session,  and  before  the  time  expires  during  which  the  Act  can  be 
disallowed. 

Section  49. — This  section  provides  that  every  person  who  obstructs,  &c.,  any 
constal  le  in  the  performance  of  the  duties  imposed  upon  him  by  the  Act,  shall  forfeit 
for  every  such  offence  a  sum  not  les-;  than  five,  nor  more  than  ten  dollars.  This  seems 
to  come  within  the  criminal  law. 

By  32  and  36  Vic,  chap.  20,  resisting,  <kc.,  an  officer  of  the  peace  in  the  due 
execution  of  his  duty,  is  a  misdemeanour. 

Similar  legislation  in  the  case  of  the  province  of  Quebec,  has  been,  upon  two 
occasions,  I'einai  ked  upon  as  objectionable. 

The  attention  of  the  Lieutenant-Governor  should  be  called  to  this  section  with  a 
view  to  its  amendment. 

Section  52. — This  section,  which  uses  the  term  "  offence,"  provides  that  it  shall  be 
the  duty  of  the  grand  jury  to  make  dili'^ent  inquiry  and  presentment  of  all  and  every 
such  person  or  persons,  as  shall  be  guilty  of  any  breach  of,  or  offence  against,  the  provi- 
sions of  the  Act.  Such  presentment  shall  be  deemed  to  be  the  commencement  of  a 
prosecution  for  the  offence  t!ierein  set  forth. 

The  term  "offence,"  as  has  been  already  observed,  is  objectionable,  and  still  more 
so  wlien  applied  to  action  required  to  be  taken  by  the  gr-and  jury,  which  is  to  be  the 
commencement  of  a  prosecution. 

The  attention  of  the  Lieutenant-Governor  should  be  called  to  this  section,  with 
the  view  to  its  amendment,  so  as  to  avoid  any  question  of  its  trenching  on  the  criminal 
procedure. 

Sections  55,  58,  59. — The  objectionable  words  "  offence  "  and  "  offenders  "  are  used 
in  these  sections. 

Chapter  9. — "An  Act  to  amend  the  Insolvent  Debtors  Act." 

This  Act  repeals  the  second  section  of  the  Act  of  the  legislature  of  Prince  Edward 
Island,  passed  in  the  14th  Vic,  chap.  2,  and  substitutes  certain  other  provisions. 

It  contains  a  clau.se  preventing  its  application  to  any  debtor,  against  whom  pro- 
ceedings shall  1)6  pending,  under  the  Insolvent  Act,  1875. 

The  use  of  the  phrases  "insolvent"  and  "insolvent  debtor,"  is  calculated  to  create 
embarrassment;  the  subject  of  insolvency  being  within  the  exclusive  jurisdiction  of 
Canada. 

In  this  particular  case  the  law  which  is  amended  is,  perhaps,  not  in  the  proper 
sense,  an  insolvent  law  ;  it  is  rather  a  law  which  mitigates  the  hardships  of  imprisonment 
for  debt,  by  providing,  under  certain  circumstances,  for  the  discharge  from  jail  of 
persons  imprisoned  for  debt,  but  it  does  not  provide  for  the  satisfaction  of  the  debt,  or 
the  general  administiation  of  the  assets  of  the  insolvent,  or  his  general  discliarge. 

Provision  for  this  purpose  had  been  made  by  the  local  legislatui'e  pi'ior  to  con- 
fedeiation,  by  the  Act  of  1863,  31  Vic,  chap.  15,  intituled:  "An  Act  for  the  relief  of 
unfortunate  Debtors,"  amended  by  the  Act  of  1869,  32  S^ic,  chaj).  16.  Such  legislation 
as  is  affected  l)y  these  last  mentioned  Acts,  would  of  course  be,  since  the  union,  clearly 
nlfra  vires  of  the  local  legislature. 

Legislation  somewliat  analogous  to  that  now  under  consideration,  has  taken  place 
in  some  of  the  other  provinces,  and  the  statutes  have  been  left  to  their  operation.  A 
similar  course  is  recommended  upon  the  present  occasion  ;  but  the  undersigned  suggests 
that  the  attention  of  the  Lieutenant-Governor  should  be  called  to  the  expediency  of  such 
legislation,  as  may  more  accurately  describe  the  object  of  the  law,  and  remove  the  objec- 
tion which  exists  to  the  use  of  the  wordi  "insolvent  "  and  "  insoh  ency,"  as  designating 
its  subject-matter. 
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Chapter  16. — "  An  Act  enabling  the  stipendiary  magistrate  of  the  city  of  Char- 
lottetown  to  grant  relief  to  Insolvent  Debtors." 

This  Act  enables  the  stipendiary  magistrate  to  grant  relief  to  debtors  confined 
within  the  limits  of  Queen's  county  jail,  under  the  provisions  of  the  Act  14  Victoria, 
chapter  2,  referred  to  in  the  report  on  chapter  9,  Acts  of  this  session. 

To  this  Act  the  observations  made  with  reference  to  chapter  9  are  applicable. 
Chapter  17. — "  An  Act  relating  to  Coroners'  Inquests." 

Upon  this  Act  the  undersigned  would  refer  to  the  approved  report  of  his  predeces- 
sor, of  the  20th  January,  1875,  upon  the  Act  of  British  Columbia,  37  Victoria,  No.  4, 
in  which  some  doubt  was  expressed  whether  legislation  on  the  procedure  of  coroners' 
inquests  might  not  be  a  brancb  of  criminal  procedure,  and  as  such  within  the  sole 
legislative  competence  of  Canada.  The  late  minister,  however,  made  no  suggestion, 
and  the  Act  was  left  to  its  operation,  a  course  which  the  undersigned  recommends  should 
be  followed  upon  the  present  occasion. 

Chapter  21. — "An  Act  respecting  the  town  of  Summerside." 

In  the  latter  part  of  the  4th  section  the  words  "offence"  and  "  offender"    are  used 
to  describe  cases  of  breach  of  provincial  laws.     It  has  already  been  repeatedly  observed 
that  it  would  be  better  to  avoid  the  use  of  these  words  which  rather  indicate  crime. 
Chapter  26. — "An  Act  to  incorporate  the  Acadia  Provident  Association." 
By  this  Act  certain  persons  are  incorporated,  with  authority  to   effect  contracts  of 
insurance  with  any  person  or  corporation  on  life  or  lives,  &c. 

There  is  no  limit  to  the  range  of  the  business  ;  although  the  institution  is  to  be  a 
mutual  one,  and  from  the  character  of  the  business  it  is  not  likely  that  it  will  be  more 
extensive  than  can  be  authorized  by  provincial  legislation.  It  may  be  as  well  that 
some  words  should  be  inserted  limiting  its  range,  and  the  undersigned  recommends  that 
the  attention  of  the  Lieutenant-Governor  should  be  directed  to  this  point. 

Chapter  27. — "An  Act  for  the  incorporation  of  the  Victoria  Boring  and  Mining 
Company." 

This  Act  incorporates  certain  persons  under  the  gi\'en  name,  and  provides  that 
they  shall  have  all  the  genei'al  power  and  privileges  made  incident  to  a  corporation  by 
the  local  Act,  15  Vic,  chap.  14,  relating  to  corporate  bodies. 

The  Act  in  no  other  way  limits  the  powers  of  the  company,  or  the  places  in 
which  its  operations  are  to  be  carried  on. 

The  Act,  15  Vic,  chap.  14,  does  not  contain  any  general  limitation — even  the 
name  of  the  company  suggests  no  limitation.  The  powers  of  local  legislatures  to 
incorporate  companies,  are  restricted  to  companies  with  provincial  objects,  and  it 
appears  to  the  undersigned  that,  upon  the  principle  on  which  several  Acts  of  incor- 
poration have  been  objected  to,  this  Act  is  open  to  objection,  and  he  recommends  that 
the  attention  of  the  Lieutenant-Governor  should  be  called  to  it,  with  a  suggestion  that 
the  Act  should  be  amended  by  limiting  the  powers  of  the  company  to  provincial 
objects  during  the  next  session,  and  before  the  time  arrives  within  which  the  question 
of  its  disallowance  must  be  determined. 

EDWARD  BLAKE, 

Minister  of  Justice. 

Rt'port  of  the   Hon.    tlv    Minixtr,-  (f  Justice,   approved  by  His  Excellennj  the  Governor 
(^iwrcl  ill  ('(,11  iii'il  on   tJte  8th  December,  1876. 

Depautmknt  of  .Ii'sTicK,  Ottawa,    2nd  December,   1876. 

L'pon  the  reserved  bill  passed  l)y  lioili  Iiouses  of  the  legislature  of  Prince  Edward 
Island  in  the  session  187t'),  39th  N'ietoiia,  intituled  :  *'  An  Act  to  vest  a  certa-n  portion 
of  Government,  House  Farm,  in  ttie  City  of  Cliarlottetown,  for  certain  purposes  therein 
mentioned,"  the  undersigned  begs  to  t'eport  as  follows  : — 

It  appears  from  the  report  of  tlie  Attorney  General  that  the  tract  of  land  now  com- 
prising Government  I[<)use  farm  was  oiiijinally  part  of  the  common  of    Charlottetown, 


39  VICTORIA,  1876.  1183 


which  was  a  portion  of  land  surrounding  the  city,  dedicated  to  the  use  of  the  public.  In 
the  year  1789,  the  then  Lieutenant-Governor  executed  a  grant  of  that  portion  of  the 
common  now  known  as  the  Government  House  farm,  therein  described,  now  estimated 
to  be  composed  of  80  acres,  to  Lord  Dorchester,  then  Governor  General  of  Canada,  for 
the  accommodation  of  the  Governor  or  Lieutenant-Governor  for  the  time  being,  &c. 

In  1873,  the  local  legislature  passed  an  Act,  appropriating  part  (though  not  quite 
so  large  a  part)  of  the  Government  House  farm  to  the  purposes  to  which,  by  the  bill 
now  under  consideration,  it  is  proposed  to  appropriate  it.  This  Act  was  disallowed  by 
the  Imperial  government,  on  account  of  it  having  been  passed  subsequently  to  the 
arrangements  for  confederation,  under  which  the  premises  and  buildings  in  question 
became  the  property  of  Canada. 

On  the  19th  June,  1874,  however,  after  Confederation  was  consummated,  an  Order 
in  Council  was  made  under  the  provisions  of  the  108th  section  of  the  British  North 
America  Act,  appropriating  to  the  use  of  the  government  and  legislature  of  the  province, 
the  Government  House  in  Charlottetown,  and  its  grounds  and  premises,  together  with 
the  farm  in  question. 

It  appears  that  the  legislature  deems  the  residue  of  the  farm,  over  and  above  the 
portion  described  in  the  bill,  amply  sufficient  for  the  use  of  the  Lieutenant-Governor  as 
a  residence. 

The  remaining  area  is  35  acres.  The  sole  purpose  to  which  the  land  taken  is  to  be 
appropriated  is  that  of  a  public  park,  promenade  and  pleasure  ground. 

Reference  is  made  in  the  bill  to  certain  Ordnance  lands  which  are  expressly  reserved 
from  its  operation. 

The  undersigned  has  made  inquiry  of  the  Department  of  Militia  and  Defence,  which 
reports  that  the  reservation  is  sufficient. 

Upon  the  merits  of  the  bill,  the  undersigned  referred  to  the  Minister  of  Public 
Works,  who  reports  that  he  had  previously  made  inquiry  into  the  subject,  and  is  quite 
satisfied,  from  the  explanations  given  to  him  that  no  injury  would  result  to  the  Govern- 
ment House  grounds  by  the  proposed  alienation  ;  and,  further,  that  he  ascertained  that 
the  Lieutenant-Governor  does  not,  as  the  present  occupant,  see  any  objection  to  the  bill 
being  passed,  and  he  is  therefore  of  opinion  that  the  bill  should  be  sanctioned.  The 
former  Act  for  the  same  purpose  having  been  disallowed,  it  was  proper  that  the 
Lieutenant-Governor  should  reserve  this  Bill  ;  but,  under  the  circumstances  shortly 
stated,  the  undersigned  recommends  that  his  Excellency  should  be  advised  that  the  bill 
should  receive  his  Excellency's  a«sent. 

EDWARD  BLAKE, 

Minister  of  Justice. 

Order  in  Council  giving  assent  to  Act  above  mentioned,  published  iit   the   Canada  Gazette 
on  the  16th  day  of  December,  1876,   Vol.  X.,  No.  28,  page  772. 
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PRINCE  EDWARD  ISLAND— 40th  VICTORIA,  1877. 

1st  Session,  27th  General  Assembly, 
His  Lordship  the  Bishop  of  Charlottetown  to  His  Excellency  the  Governor  General. 
Charlottetown,  Prince  Edward  Island,  12th  May,  1877. 

My  Lord, — During  the  session  of  the  legislature  of  this  province,  which  just  closed, 
an  Act  dealing  with  public  education  has  been  passed.  Against  this  Act  I  protested, 
because  of  its  suppression  of  French  Acadian  schools  which,  I  deem,  are  protected  under 
the  93rd  section  of  the  British  North  America  Act.  Sir  Robert  Hodgson,  the  Lieutenant- 
Governor,  while  refraining  from  the  exercise  of  his  power  to  reserve  the  Bill  from 
further  consideration,  assured  me  that  my  objections  could  be  urged  to,  and  would  be 
■considered  by  your  Excellency. 

When  I  protested  against  the  suppression  of  the  French  schools,  I  had  not  then 
seen  the  whole  Act,  for  it  had  not  been  printed.  ■  Since  then,  and  within  the  last  few 
days,  I  have  procured  a  cop}^  and,  upon  giving  it  an  attentive  perusal,  I  find,  to  my 
great  sorrow,  that  the  Roman  Catholics  of  this  province  are  virtually  marked  out,  by 
exceptional  legislation,  for  heavy  taxation,  far  over, and  above  what  must  fall  upon 
other  religious  denominations. 

My  lord,  I  cannot  allow  this  to  pass  without  an  appeal  to  your  Excellency  to  stay 
the  operation  of  a  measure  so  harsh  and  so  oppressive.  The  reasons  why  your  Excellency 
is  confidently  appealed  to,  to  protect  the  Roman  Catholics  of  this  province  against 
legislation  directed  against  them,  are  embodied  in  memorials  to  your  Excellency.  These 
are  being  rapidly  signed  thoughout  the  province,  and  in  a  week  or  two  I  hope  to  lay 
them  betore  your  Excellency.  In  the  meantime,  I  venture  to  express  the  hope  that  your 
Excellency  will  delay  assenting  to  this  measure  until  these  objections  be  laid  Defore 
you,  expressing  as  they  do,  tlie  deep  sense  of  the  wrong  attempted  to  be  done  to  nearly 
one-half  of  the  population  of  this  island. 

I  have,  etc., 

PETER  McINTYRE, 

Bishop  of  Charlottetorvn. 


His  Lordship  the  Bisho/>  of  Char/oftetotcn  to  His  E.rcellenoj  the  Governor  General. 

Ottawa,  20th  June,  1877. 

My  Lord, — In  addition  to  tlie  mt'inorials  and  other  documents  which  I  have 
already  had  the  honour  to  transmit  as  well  to  youi'  Excellency  as  to  the  Secretary  of 
State  for  Canada,  1  have  now  thi-  honour  to  inclose  to  your  Excellency  still  further 
evidence  showing  that  the  Anglo-Kustico  scliools  of  Prince  Edward  Island,  which  are 
to  \)i\  supj)ressed  l)y  "Tlie  Pu])lic  School  Act,  1877,"  are,  and  always  have  been,  .separate, 
flisscnitient  and  denominational  in  tlicii-  character. 

I  herewith  inclose  twenty-tiv(>  cell  iticatcs  signed  by  the  teachers  and  trustees  of 
the  Anglo-Rustico  schools,  wliich  show  nciv  clearly  this  fact,  and  earne.stly  deprecating 
their  suppression. 

I  also  have  the  honour  to  inclose  a  certificate  signed  by  442  of  the  inhabitants  of 
Prince  Edward  Island,  in  wliich  tliey  l)iar  c\  i(l(>nce  that  these  schools  have  always  been 
considered  to  be  Catholic  denoniinational  schools. 

K 
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I  inclose  a  copy  of  the  39th  section  of  the  loth  Vic,  cap.  13  (Local  Statutes  of 
Prince  Edward  Island).  It  was  under  this  statute  that  the  Anglo-Rustico  schools 
were  first  recognized  by  law,  and  I  desire  to  call  your  Excellency's  attention  to  the  fact 
that  the  teacher  was  not  required  to  pass  any  examination  before  the  board  of 
education,  bub  instead,  was  required  to  produce'  a  certificate  from  the  Catholic  priest 
of  his  efficiency  for  teaching,  and  that  it  was  necessary  that  such  certificate  should 
contain  a  statement  that  he  was  a  member  of  such  priest's  congregation ;  protestants 
were  thus  absolutely  prohibited  from  teaching  those  schools.  The  law  was  not  that  the 
teacher  might  be,  he  must  be,  a  Catholic. 

The  Act  of  1868,  which  consolidated  the  then  existing  education  laws  repealed 
this  section,  and  substituted  the  provisions  of  section  103  in  its  stead,  which  enacts  that 
the  Anglo-Rustico  schools  "  shall  be  continued  as  now  in  operation." 

How  these  schools  were  then  "  in  operation "  is  clearly  shown  by  the  inclosed 
certificates. 

The  only  change  made  was  that  the  teacher  should  pass  the  examination  required 
by  the  Board  of  Education. 

And  now,  my  Lord,  I  feel  that  my  task  is  completed.  I  have  laid  before  your 
lordship  what  I  venture  to  affirm  to  be  e/idence  unanswerable  and  overwhelming,  that 
these  schools  come  within  the  letter  and  the  spirit  of  the  93rd  section  of  the  British 
North  America  Act,  and  I  now  await  the  result  of  your  Excellency's  decision  with  an 
anxiety  which  I  cannot  conceal. 

The  general  certificate  signed  by  protestants  as  well  as  catholics,  is  not  as  numer- 
ously signed  as  it  would  have  been  had  I  had  more  time  at  my  disposal ;  but  I  felt  it 
might  be  satisfactory  to  your  lordship  to  have  this  additional  evidence  as  soon  as  pos- 
sible, and  I  lost  not  a  moment  in  obtaining  it.  I  left  Ottawa  on  the  —  inst.,  and 
since  then  I  have  travelled  2,450  miles :  to  accomplish  this,  I  travelled  day  and  night, 
and  my  anxiety  to  return  to  Ottawa  in  the  shortest  possible  time,  gave  me  but  little 
space  to  have  the  certificate  more  generally  attested.  Had  a  longer  delay  been  possible, 
I  could  have  presented  it,  with  thousands  of  signatures  instead  of  with  hundreds.  But 
I  felt  that  what  I  had  procured,  was  sufficient  to  prove  the  facts  that  are  set  forth  in  it, 
and  I  feared  laying  myself  open  to  any  imputation  of  delaying  one  single  hour  what  I 
might  sooner  place  before  your  Excellency. 

When  I  reached  my  diocese,  I  saw  all  the  teachers  and  masters  whom  it  was  pos- 
sible for  me  to  visit.  On  Sunday  alone  I  rested,  and  then  only  to  celebrate  and  set 
forth  the  mysteries  of  our  Holy  Faith,  which  are  so  cruelly  attacked  by  this  bill.  I  only 
mention  this  to  your  Excellency  not  as  claiming  any  credit  for  what  I  have  done,  I 
could  not  do  less,  I  feel,  I  may  truly  say,  I  could  not  have  done  more — I  have  endeavoured 
to  still  the  agitation  of  my  people.  I  discountenanced  all  public  meetings.  I  have 
sought  to  quiet  their  alarm.  I  hoped,  and  sought  to  impress  the  belief  upon  them,  that 
your  Excellency,  as  the  representative  of  the  Queen's  Majesty,  would  not  lend  the 
sanction  of  our  Sovereign's  approval,  to  a  legislative  enactment  against  our  legally 
established  Catholic  schools,  in  which  their  children  for  so  many  years  have  been  in- 
structed in  our  Holy  Faith. 

And  now,  my  lord,  I  lay  these  documents,  these  proofs  of  our  case,  before  your 
Excellency,  with  the  earnest  hope  that  your  Excellency  will  be  pleased  to  exercise  the 
full  power  given  to  you  by  the  constitution,  and  disallow  this  illegal  and  unconstitutional 
measure. 


I  have,  &c  , 

Pi^TER  McINTYRE, 

Bislto])  of  Cliaiiottetoivn. 


We,  the  undersigned  inhabitants  of  the  province  of  Prince  Edward  Island  do  here- 
by certify  that  the  Anglo-Rustico  schools,  which  have  been  recognized  by  or  established 
under  the  Education  Act  of  1868,  or  the  previous  Acts  consolidated  by  that  statute, 
are  and  always  liave  been  considered  to  be  Catholic  denominational  schools. 
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The  trustees  and  teachers  have  always  been  Catholics,  a  lesson  in  the  catechism 
was  daily  taught,  and  the  books  used  were  Catholic  works  of  devotion  and  instruction, 
and  were  other  than  those  prescribed  by  the  Board  of  Education. 

Some  of  the  undersigned  are  not  Catholics,  but  they  cheerfully  bear  witness  to  the 
matters  of  fact  set  forth  in  the  above  statement. 

PETER  McINTYRE, 

Bishop  of  Charlottetown. 

DANIEL  Mcdonald,  d.d. 

Vicar  General. 

And  others. 


His  Honour  the  Lieutenant-Governor  to  the  Honourable  the  Secretary  of  State. 

Government  House,  Prince  Edward  Island,  25th  June,  1877. 

Sir, — At  the  instance  of  my  government,  I  have  to  request  that  the  original 
petition  against  the  Public  Schools  Act,  1877,  with  the  signatures  appended  to  it,  may 
be  transmitted  to  me  for  their  inspection,  as  they  entertain  grave  doubts  whether  the 
signatures  are  those  of  adult  male  inhabitants  of  this  province. 

My  government  allege  that  they  are  materially  strengthened  in  their  doubts,  from 
the  facts  that  no  reference  was  made  to  the  petition  in  the  public  press,  or  any  public 
meetings  called  upon  the  subject,  whilst  the  individual  members  of  the  government, 
residing  as  they  do,  in  difierent  sections  of  the  province,  were  entirely  ignorant  of  any 
such  petition  being  circulated  for  signatures. 

Care  will  be  taken  that  the  petition  is  preserved  and  returned  ;  should  there  be 
any  insuperable  objection  (which  my  government  cannot  believe  to  exist)  to  the  trans- 
mission of  the  original  documents,  then  they  desire  that  a  copy  of  the  signatures 
attached  to  it  may  be  forwarded. 

Under  the  system  established  by  the  Imperial  government  before  confederation, 
petitions  against  legislative  enactments  were  required  to  be  transmitted  through  the 
Lieutenant-Governor,  thus  affording  the  local  government  the  opportunity  of  forward- 
ing with  them  such  remarks  and  observations  as  they  might  deem  advisable — a  system 
which  whilst  doing  ample  justice  to  all,  unquestionable  prevented  much  unnecessary 
delay. 


I  have,  &c., 


R.  HODGSON, 

L  ieute  nan  t-  Govern  or. 


His  Honour  the  Lieutenant-( r ovf rnor  to  the  Honourable  the  Secretary  of  State. 

Governmkxt  House,  Phince  Edward  Island,  5th  July,  1877. 

Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  despatch,  of 
the  30th  ultimo,  calling  my  attention  to  the  fact,  that  the  information  from  my 
Attorney  General,  referred  to  in  my  despatch  of  the  12th  instant,  respecting  the  Public 
Schools  Act,  1877,  has  not  been  received,  and  intimating  that  a  decision  upon  the 
matter  has  been  delayed,  pending  the  receipt  of  further  coumiunication,  at  the  request 
of  the  Attorney  General  preferred  to  the  honourable  the  Minister  of  Public  Works,  and 
stating  that  "  it  is  therefore  expected  tluit  no  steps  will  be  taken  to  actively  enforce  any 
of  the  provisions  of  the  Act,  which  may  interfere  with  the  various  schools,  which  the 
Roman  Catholic  Bishop  of  Charlottetown  claims  to  be  Roman  Catholic  denominational 
schools." 

T  mailed  to  you,  on  the  3rd  instant,  a  minute  of  my  council,  in  reply  to  various 
objections  raised  by  the  iJishoj)  and  other  petitioners,  specially  relating  to  the  schools 
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called  French  Acadian  schools,  which  minute    affords  the  information  referred  to  in  my 
despatch  of  the  12  th  instant. 

Having  called  the  attention  of  the  leader  of  my  government  to  your  despatch,  I 
have  been  advised  by  him  that  the  Act  does  not  require  any  immediate  active  steps  to 
be  taken  by  the  government  with  reference  to  the  schools  claimed  as  Roman  Catholic 
denominational  schools,  unless  the  people  fail  to  elect  trustees,  and  the  chief  superin- 
tendent is  called  upon  under  the  Act,  to  appoint  them  ;  but  I  am  assux'ed  by  him  that,  in 
so  far  as  the  government,  and  their  officials  are  concerned,  they  are  quite  satisfied  that,  in 
accordance  with  the  expectation  you  express  upon  this  point,  no  actual  interference 
should  take  place  with  these  schools,  until  his  Excellency  the  Governor  General  has 
had  full  opportunity  for  examining  and  considering  the  several  documents  and  statutes 
forwarded  at  the  instance  of  my  government  upon  the  subject. 


I  have,  (fee, 


R.  HODGSON, 

Lieutenant-Governor. 


His  Lordship  the  Bishop  of  Charlottetoivn  to  His  Excellency  the  Governor  General. 

To  His  Excellency  the  Right  Honourable   the  Earl  of  Duferin,  Governor  General  of 
/  Canada  : 

May  it  please  Your  Excellency  ; — 

I  beg  your  Excellency's  permission  again  to  refer  to  the  Public  Schools  Act,  1877, 
and  my  many  memorials  to  your  Excellency  regarding  it. 

I  have  laid  before  your  Excellency  in  Council  evidence  that  the  Acadian  schools, 
sought  to  be  destroyed  by  this  statute,  are  protected  by  the  British  North  America  Act; 
and  this  evidence,  I  venture  to  say,  is  unanswerable. 

I  received  from  the  Minister  of  Justice  an  assurance,  that  although  a  decision  as 
to  whether  this  measure  was  constitutional,  could  not  be  come  to  by  the  first  of  July, 
yet,  that  "  a  communication  had  been  addressed  officially  to  the  Lieutenant-Governor 
stating  that  it  is  expected  that  no  steps  will  be  taken  to  actively  enforce  any  of  the 
provisions  of  the  bill,  which  may  interfere  with  the  various  schools,  which  you  claim 
to  be  Roman  Catholic  denominational  schools. 

I  hope  that  the  expressed  wish  of  the  federal  government  would  not  have  been 
inoperative,  but  the  executive  of  the  province  have  refused  to  comply  with  the 
reasonable  request  of  the  Minister  of  Justice,  and  the  consequence  is  that  all  the 
Acadian  schools  in  the  province  are  now  closed. 

My  lord,  I  think  I  may  with  fairness  claim  that  I  have  waited  very  patiently. 
I  knew  my  case  was  a  righteous  one,  and  that  the  law  was  on  my  side,  and  that,  more- 
over, I  had,  and  still  have,  as  your  lordship  is  not  unaware,  the  open  support  and 
expressed  sympathy  of  the  whole  Episcopate  of  Canada. 

I  have  hitherto  endeavored  to  quiet  the  alarm  of  my  people  and  to  still  their  agita- 
tion, for  I  was  slow  to  believe  that  a  great  wrong  would  be  done  to  the  French  people 
of  my  diocese. 

But,  niy  lord,  my  waiting  has  been  in  vain,  for  I  have  had  no  answer  to  my  mem- 
orial, and  my  prayer  for  justice  has  been  as  yet  unheeded.  Five  months  have  elapsed 
since  I  forwarded  my  first  petition,  and  my  earnest  hope  that  the  guaranteed  rights  of 
my  people  should  not  be  destroyed,  has  been  long  delayed.  Spes  quo  differtue,  effligit 
animani. 

My  duty  to  my  people  calls  for  something  more  than  patient  waiting,  but  before 
passing  to  those  active  measures  which,  strong  in  the  justice  of  my  cause,  and  in  the 
moral  support  of  right-thinking  people,  I  feel  called  upon  to  adopt.  I  desire  to  make 
one  last  appeal  to  that  sense  of  justice,  which  I  am  unwilling  to  believe  the  federal 
government  will  allow  to  be  obscured  by  considerations  of  expediency. 
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The  French  people  of  my  diocese  have  been  deprived  of  the  religious  instruction 
which  they  have  enjoyed  for  a  quarter  of  a  century,  and  which  is  guaranteed  to  them 
by  the  constitution  of  Canada,  and  I  have  hitherto  uttered  no  word  of  complaint, 
except  what  has  been  submitted  to  your  Excellency  through  the  Ministers  of  the 
Crown. 

My  lord,  is  it  too  much  to  ask  that  1  may  be  permitted  respectfully  to  request 
a  decision  upon  this  very  important  matter  1  I  am  sure  your  Excellency  would  not 
willingly  prolong  my  great  anxiety  and  the  distress  of  my  people.  If  it  were  for  my- 
self alone,  or  if  private  interests  only  were  concerned,  I  sliould  not  press  so  strongly  for 
a  decision,  that  we  may  at  least  know  our  fate.  For  I  do  not  conceal  from  your 
Excellency  that  I  am  most  anxious  to  learn  whether  the  sanction  of  our  Sovereign  is  to 
be  given  to  a  legislative  enactment,  directed  against  the  Roman  Catholic  faith,  and 
whether  rights  guaranteed  by  the  consiitution  are  taken  away,  notwithstanding  the 
protest  of  those  to  whom  those  rights  are  very  dear. 

I  have,  &., 

PETER   McINTYRE, 

Bishop  of  Charlottetown. 


Petition  o/  the  Rev.  Daniel  J.  Ellis,  P.P.,  and  others,  to  the  Governor  General. 

To  His   Excellency    the  Right  Honourable  Sir    Frederick    Temple,  Earl   of  Dufferin, 
Governor  General  of  Canada  and  Vice-Admiral  of  the  same  : 

The  memorial  of  the  undersigned  adult  inhabitants  of  the  province  of  Prince 
Edward  Island,  humbly  showeth  : 

That  by  an  Act  passed  on  the  18th  day  of  April  last,  called  "  The  Public  Schools 
Act,  1877,"  provision  is  made  for  a  system  of  public  education  throughout  this 
province. 

That  your  memorialists  believe  that  education  should  not,  and  cannot  be  separated 
from  instruction  in  the  verities  of  the  Christian  faith  ;  and  so  believing  they  have, 
throughout  the  province,  at  their  own  expense,  built  and  maintained  schools  where 
secular  teaching  becomes  education  by  being  based  upon  religious  instruction. 

The  Act  before  alluded  to  not  only  ignores  these  schools,  but  attempts  to  legalize 
a  principle  so  harsh  and  unjust,  that  your  memorialists  earnestly  entreat  your  Excel- 
lencj"  to  stay  its  operation. 

Your  memorialists  assure  your  Excellency  that  they  cannot  withdraw  their 
children  from  the  scbools,  which  at  so  much  expense  to  themselves  they  have  erected, 
for  they  are  restrained  from  doing  so  by  the  strength  of  convictions  which  they  cannot 
overcome.  They  will,  theiefore,  V;e  compelled  to  pay  for  secular  schools  in  additition  to 
those  which  they  feel  bound  to  su])port. 

They  believe  this  to  be  un  act  of  injustice  to  thetn,  which  a  majority  possesses  the 
power  of  imposing  upon  a  minority,  and,  therefore,  while  they  protest  against  it,  they 
must  submit.  But,  in  addition  to  this,  the  statute  introduces  a  new  and  unlieard  of 
principle,  for  it,  in  effect,  makes  it  a  crime  punishable  by  fine  and  imprisonment,  for  your 
mcTnorialists  to  send  their  childic!\  to  their  own  schools,  rather  than  to  tho.se  established 
under  its  provisions. 

Section  15  provides  that  unless  tlu.'  average  attendance  in  a  school  district  "shall 
be  fifty  per  cent  of  the  children  of  school-age  witliin  the  school  district,"  that  a  deduc- 
tion shall  be  made  from  the  salary  of  xXw.  teacher. 

Section  16  provides  that  such  '' (hnluetion  shall'  be  made  up  by  and  levied  as  a 
rate,  upon  those  parents  who,  t^y  not  sending  their  children  to  the  schools,  have  caused 
the  number  of  scholars  to  fall  below  the  a\erage  recjuired  by  Section  15. 

The  effect  (jf  these  clauses  will  he  this  :  If  your  memorialists  continue,  as  they 
will  continue,  to  send  their  children  to  their  own  schools,  and  from  such  attendance  the 
average  of  children  attending   the  schools   established   under  this  Act  should  fall  below 
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fifty  per  cent,  then,  notwithstanding  your  memorialists  have  paid  their  taxes  into  the 
public  treasury,  and  that  their  children  are  attending  efficient  schools,  built  and  main- 
tained by  themselves,  notwithstanding  this,  they  are  to  be  fined  because  they  will  not 
withdraw  their  children  from  the  religious  teaching  they  prize  so  highly,  to  send  them 
where  all  instruction  in  the  Christian  religion  is  by  law  carefully  and  rigorously 
excluded. 

To  ignore  efficient  schools  because  Christianity  is  taught  in  them,  your  memoria- 
lists believe  to  be  a  grievous  wrong ;  but  to  direct  special  legislation  against  them,  so  as 
to  blot  them  out  of  existence,  is  an  act  of  injustice  so  oppressive,  that  your  memorialists 
most  respectfully  appeal  to  your  Excellency,  that  by  exercising  the  power  given  you  by 
the  constitution,  you  may  protect  them  against  the  operation  of  so  unjust  a  law. 

These  schools  are,  as  they  were  intended  to  be,  an  evidence  of  the  ardent  attach- 
ment of  your  memorialists  to  their  ancient  faith,  and  this  statute  enacts  that  they 
shall  not  send  their  children  to  them,  without  the  poor  alternatives  of  fine  or  impri- 
sonment. 

Against  this  law  and  its  cruel  and  unjust  enactment,  your  memorialists  appeal  to 
your  Excellency.  They  entreat  your  Excellency  to  disallow  it — to  leave  it  to  its 
operation  would  be  to  give  the  sanction  of  Her  Majesty's  approbation  to  a  legislative 
enactment,  directed  against  the  Roman  Catholic  faith,  by  endeavouring  to  suppress 
educational  establishments  which,  at  great  expense  and  with  no  little  exertion  and 
sacrifice,  they  have  erected  and  maintained  for  the  education  of  their  children. 

And  your  memorialists  as  in  duty  bound  will  every  pray. 

Daniel  J.  Gillis,  P.P.,  St.  Andrews,       Patrick  Walker,  J.P.,  M.L.C., 
Stephen  Phelan,  C.C.  James  A.  E.  McDonald,  P.P., 

And  others. 


Report  of  flit'  lion,  fhe  Minister  of  Justice,   approved  hy  His  Excellency  the   Governor 
General  in  Council,  on  the  hith  November,  1877. 

Department  of  Justice,  Ottawa,  8th  November,  1877. 

In  the  last  session  of  the  local  legislature  of  Prince  Edward  Island,  an  Act  was 
passed  intituled  :   "The  Public  Schools  Act,  1877." 

This  Act  repeals  all  the  previously  existing  laws  on  the  same  subject,  and  appoints 
a  board  of  education,  composed  of  a  chief  superintendent  (to  be  appointed  by  the 
Lieutenant-Governor),  the  members  of  the  executive  council,  and  the  principal  of  the 
Prince  of  Wales's  College. 

This  board  is  given  power  to  establish  normal  schools,  to  appoint  three  inspectors, 
each  county  constituting  an  inspectoral  district,  to  prescribe  the  qualifications  for 
inspectors  and  their  duties,  and  to  provide  for  the  uniform  certification  of  all  candidates 
for  the  same,  to  divide  the  province  into  school  districts,  and  to  create  new  districts 
or  alter  boundaries,  to  make  regulations  for  the  organization  and  the  government  and 
discipline  of  schools,  for  the  classification  of  schools  and  teachers,  and  to  appoint 
examiners  of  teachers,  and  to  grant  and  cancel  licenses,  to  prescribe  text  books  and 
apparatus  for  the  use  of  schools,  and  books  for  school  libraries. 

The  chief  superintendent  is  to  have,  subject  to  the  board  of  education,  the 
supervision  and  direction  of  the  inspectors  and  schools,  to  enforce  the  provisions  of  the 
Act,  and  the  regulations  and  decisions  of  the  board  of  education,  to  withhold  all 
provincial  aid  from  districts  presenting  false  or  insufficient  returns,  i^'c,  kc. 

The  duties  of  the  inspector  are  to  visit,  at  least  semi-annually,  each  school,  to 
examine  the  schools  and  school-houses,  and  to  ascertain  if  the  provisions  of  the  school 
law  are  there  carried  out,  obeyed,  kc,  ko,. 

The  Act  provides  that  the  support  of  the  schools  is  to  come  from  local  assessment, 
and  from  assist  ince  provided  by  the  provincial  treasury.  The  Act  also  regulates  the 
salaries  of  teachers  according  to  their  respective  (jualifications,  and  section  15  enacts 
75 
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that,  "  no  teacher  shall  receive  from  the  provincial  treasury  the  salary  herein  provided 
according  to  his  respective  class  or  grade,  unless  the  average  attendance  for  the  term, 
during  which  he  claims  his  salary,  shall  be  at  least  fifty  per  cent  of  the  children  of  school 
age  within  the  school  district,  and  made  so  to  appear  to  the  chief  superintendent's 
satisfaction  ;  and  if  such  average  daily  attendance  shall  be  less  than  fifty  per  cent,  a 
proportionate  deduction  shall  be  made  from  his  salary  for  any  deficiency. 

Section  16  enacts,  "  In  case  such  deduction  shall  at  any  time  be  made  from  any 
teacher's  salary,  for  the  reason  set  forth  in  the  preceeding  section ;  the  chief  superin- 
tendent shall  cause  the  fact,  and  the  amount  of  the  deduction,  to  be  certified  to  the 
trustees  of  the  district  who  shall  forthwith  upon  the  receipt  thereof  levy  an  assessment 
upon  the  parties  in  the  district,  who  have,  by  neglecting  or  refusing  to  send  their 
children  to  school,  caused  the  deficiency  in  the  average  attendance,  and  such  assessment 
shall  be  distributed  and  paid  in  such  proportion  and  amount,  by  such  persons  as  the 
trustees  in  their  absolute  discretion  may  determine,  but  should  it  be  proven  to  the 
satisfaction  of  the  trustees  that  such  a  deficiency  was  caused  by  sickness  or  other  unavoid- 
able causes,  the  trustees  shall  be  and  they  are  hereby  authorized  to  levy  assessment  on 
the  district  to  meet  such  deduction  in  such  manner  as  for  other  school  purposes." 

Section  40  enacts  as  follows : — 

All  school  districts,  as  registered  at  the  time  of  the  passing  thereof,  by  the  board 
of  education,  are  hereby  declared  to  be  established  and  confirmed  as  school  districts, 
until  altered  by  the  board  of  education  constituted  by  this  Act,  and  shall  have  all  the 
rights  and  benefits  of  school  districts  to  be  established  under  this  Act,  notwithstanding 
any  errors,  defects  or  irregularities  in  the  establishing  or  registration  of  the  same. 

By  the  Act,  trustees  to  be  nominated  at  school  meetings,  called  iov  the  purpose,  in 
each  district,  on  the  first  Tuesday  of  July  in  each  year,  shall  decide  what  amount  shall 
be  raised  for  the  support  of  teachers  to  supplement  the  same  provided  by  the  province, 
and  what  sum  shall  be  raised  for  the  purchase  of  school-houses.  Arc,  and  for  general 
school  provisions. 

Three  trustees  are  to  be  appointed  for  each  district. 

Section  69  of  the  Act  regulates  the  conditions  under  which  the  board  of  trustees 
shall  employ  teachers  and  the  time  for  visiting  school. 

Section  92  is  as  follows  : — 

All  schools  conducted  under  the  provisions  of  this  Act  shall  be  non-sectarian,  and 
the  bible  may  be  read  in  all  such  schools,  and  is  hereby  authorized,  and  the  teachers  are 
hereby  re(|uii'ed  to  open  the  school,  on  each  school  day,  with  the  reading  of  the 
sacred  scriptures  by  those  children,  whose  parents  or  guardians  desire  it  without  com- 
ment, explanation  or  remark  thereupon  by  the  teacher,  but  no  children  shall  l)e  required 
to  at'end  during  such  r(;ading  as  aforesaid,  unless  desired  by  their  parents  or  guardians. 

After  the  passing  of  this  bill  the  Right  Rev.  the  Catholic  Bishop  of  Charlottetown, 
presented  to  his  Honour  the  Lieutenant-Governor,  on  the  17th  Ajril,  1877,  a  memorial 
requesting  him  to  withhold  his  assent  to  the  said  bill,  on  the  ground  that  it  interfered 
with  the  rights  of  the  Catholic  community  of  the  province,  as  secured  to  them  by 
the  93rd  section  of  the  Jiritish  North  American  Act,  1867. 

His  Honour  the  J iioutenant-Governor  declined  to  interfere  with  the  carrying  out 
of  the  bill,  anfl  transmitt(!d  this  memorial  to  his  Excellency  the  Governor  General  of 
the  Dominion. 

The  grounds  of  the  l)isho])'s  ol)j(M-tion  to  the  Act  are,  in  substance,  that  a  .system 
of  separate  schools  existed  by  law  at  the  time  of  the  union  of  tho  Island  and  the 
Dominion  of  Canada,  and  that  the  right  or  privilege  of  the  French-speaking  portion 
of  the  Queen's  subjects,  in  relation  to  education,  were  seriously  affected  ;  that,  by  the 
Act,  cap.  6,  of  31  Vi(;.,  sec.  72,  provision  is  made  for  the  French-speaking  population, 
directing  the  amount  to  be  paid  to  teachers  of  other  schools  ;  and  that  this  provision 
was  repealed  by  the  new  Act  ;  and  that  the  new  bill  will  have  the  eti'ect  of  closing  the 
separate  schools,  which,  for  many  years,  have  existed  among  the  French. 

His  lordship  also  aldi-esscd  a  memorial  t(j  his  Excellency  the  Governor  General 
setting  forth  that  he  believed  that  education  should  not  be  separated  from  instruction 
in  the  virtues  of   the  Christian  faith  ;   that  the  Catholics   of   the  province  had  built  and 
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maintained  schools  based  upon  religious  instruction  ;  that  the  Act  alluded  to,  ignored 
the  existence  of  the  schools ;  that  the  Catholics  could  not  withdraw  their  children  from 
the  schools  they  had  erected  at  great  expense,  and  would,  therefore  be  compelled  to  pay 
for  schools,  in  addition  to  those  which  they  felt  bound  to  support ;  that  in  addition  to 
this,  the  statute  introduced  a  new  principle,  establishing  a  penalty  by  fine  and  imprison- 
ment on  such  of  the  Catholics  as  would  send  their  children  to  their  own  schools,  specially 
referring  to  section  16,  above  cited,  which  inflicts  a  penalty  for  the  non-attendance  of 
children  of  school-age  within  the  school  district,  and  complained  of  the  loss  of  these 
schools  and  of  the  penalties  inflicted  on  them,  as  a  consequence  of  non-attendance  at  a 
school  established  by  law,  as  a  grievous  wrong  and  an  attack  upon  their  faith ;  and 
asked  for  the  interference  of  the  Governor  General. 

The  Attorney  General  of  the  province  forwarded  a  representation  in  support  of 
the  Act,  and,  in  answer  to  the  allegations  of  the  Bishop  of  Charlottetown,  in  which 
he  stated,  in  substance,  that  the  system  of  education  has  always  been,  according  to 
the  law  of  the  province,  non-sectarian,  that  at  one  time  small  grants  were  voted  annually 
towards  several  sectarian  schools,  but  that,  for  years  before  confederation,  they  had 
been  withdrawn,  and  that  this  non-sectarian  character  has  been  continued  by  the 
present  Act,  which  repealed  the  law  of  1868. 

In  answer  to  Bishop  Mclntyre,  the  Attorney  General  states  that  he  does  not  see 
that  provision  was  made  by  the  Act  of  1868,  for  schools  for  the  French  speaking  portion 
of  the  population,  and  that  section  72  of  that  Act  does  not  bear  this  interpretation ; 
that  this  section  has  been  taken  advantage  of  to  a  very  limited  extent  throughout  the 
province,  and  he  denies  that  these  schools  have  the  character  of  separate  schools,  in  any 
way  different  from  the  schools  established  by  the  last  Act.  He  contends  at  the  same 
time,  that  these  schools  may  continue  under  the  provisions  of  this  statute  as  formerly  ; 
that  the  provisions  of  the  former  Act  did,  in  no  way,  directly  or  indirectly,  sanction  any 
school  as  a  separate  school,  in  the  sense  in  which  religious  views  or  tenets  could  legally 
be  taught  or  books  used,  other  than  those  authorized  by  the  board  of  education ;  that 
the  French  population  had  no  right  or  privilege  which  the  new  Act  prejudicially  affects. 

The  Attorney  General  relies  on  the  decision  of  the  Privy  Council,  in  ex  parte 
Renaud,  to  show  that  there  is  no  moral  or  legal  right  in  the  claim  of  the  Bishop,  and 
denies  that  the  Roman  Catholics  of  the  province  are  marked  out  by  exceptional  legis- 
lation for  taxation,  over  and  above  what  must  fall  upon  other  religious  denominations. 

He  incloses  copies  of  the  authorized  list  of  school  books,  the  only  one  which  could 
be  legally  used  in  a  public  school  up  to  this  time,  admitting,  however,  that  the  law,  in 
this  latter  respect,  had  not,  of  late  years,  been  in  any  way  strictly  adhered  to  or  enforced. 

The  Executive  Council  further  submitted,  in  support  of  the  Act,  a  memorandum, 
in  which  they  make  observations  upon  the  statements  contained  in  the  petitions  and 
memorials,  transmitted  by  his  lordship  the  Bishop  of  Charlottetown.  They  deny  that 
there  ever  existed  separate  denominational  schools. 

That  their  existence  was  never  asserted  in  the  press  or  in  the  legislation,  as  being 
supported  at  the  public  expense. 

That  no  such  schools  actually  exist,  or  have  existed  for  many  years.  They  admit 
that  in  the  French  schools,  as  well  as  in  the  Scotch  and  Irish  schools,  books  have  been 
used  which  were  not  authorized  by  the  regulations  of  the  board  of  education,  but  they 
contend  that  there  existed  no  legal  authority  for  the  use  of  these  books,  and  that  their 
use  was  improper  and  illegal ;  that  the  fundamental  principle  of  their  school  was  ex- 
clusiv^ely  non-sectarian. 

The  memorial  further  states  that  the  bill  was  discussed  at  length  in  the  legislature, 
without  any  haste  in  its  passing,  and  that  no  protest  or  petition  was  ever  presented  and 
that  during  the  length  of  debate  which  took  place  with  respect  to  this  bill,  not  a  hint 
was  given  of  the  existence  of  these  separate  denominational  schools. 

The  council  observe  that  the  Catholic  Bishop  in  his  petition  assumes  that  the 
rights  he  claims  are  based  solely  upon  the  72nd  section  of  the  Act  of  1868,  which,  they 
say,  has  been  fully  answered  by  the  Attorney  General  in  his  report.  The  council,  in 
answer  to  the  complaint  made  by  the  bishop  as  to  sections  15  and  16  of  the  Act,  claim 
the  right  of  the  legislature  to  enact  such  provisions,  as  will  secure  the  attendance  of 
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children  at  school,  and  are  necessary  for  the  proper  securing  of  the  objects  of  the  Act, 
and  to  levy  the  difference  of  amount  which  otherwise  would  have  been  obtained  to  pay 
teachers'  salaries. 

In  order  to  disclaim  any  intention  of  attacking  the  Roman  Catholic  section  of  the 
community,  the  memorial  relies  on  subsection  m  of  section  93,  which,  they  say,  is 
expressly  enacted  to  meet  the  cases  where  any  denominations  of  Christians,  Roman 
Catholic  or  Protestants  have  erected  a  school  of  their  own,  and  to  enable  such  school  to 
participate  in  the  public  expenditure,  provided  it  conforms  in  all  respects  to  the  public 
schools  rules  and  regulations  during  school  hours. 

The  memorial  denies,  absolutely,  the  allegations  contained  in  the  petition  of  the 
Bishop  and  of  the  Catholics,  that  there  exists  any  class  of  denominational  schools 
recognized  by  law,  known  as  the  Anglo-Rustico  schools,  and  that  if  they  ever  existed  it 
was  in  defiance  of  the  law  and  without  the  knowledge  of  the  government,  admitting, 
however,  that  the  law,  with  lespect  to  the  books  used  in  some  of  the  schools  attended 
by  children  of  one  denomination,  had  been  to  a  limited  extent  evaded. 

The  council,  in  its  memorial,  allege  that  in  the  year  1875  a  monster  petition  was 
presented  to  the  legislature  of  the  province,  signed  by  Bishop  McTntyreand  about  nine 
thousand  Roman  Catholics,  in  which  they  prayed  the  legislature  to  concede  the  very 
privileges  they  now  boldly  assert  they,  at  the  time,  and  for  years  before,  had  legally 
possessed. 

A  copy  of  this  petitition  is  forwarded  with  the  memorial,  showing,  as  they  contend, 
that  the  Catholics  could  not  have  supposed  the  existence  of  the  rights  they  now  profess 
to  have. 

They  also  refer  to  a  parliamentary  committee  of  the  session  of  1876,  appointed  to 
investigate  into  the  educational  law,  who  by  its  report,  showed  that  the  law  with 
respect  to  books,  had  not  been  complied  with  in  the  French  Acadian  schools,  but  with- 
out any  affirmation  of  any  legal  rights  as  those  claimed  by  the  Bishop. 

To  the  argument  used  by  the  Bishop,  based  upon  the  39th  section  of  the  15th  Vic, 
chap.  13,  that  ihe  Anglo-Rustico  schools  were  first  recognized  and  had  certain  rights 
guaranteed  to  them,  which  were  recognized  at  the  time  of  the  passing  of  the  Act  of 
1868  (31  Vic,  chap.  6),  and  sanctioned  and  legalized  by  the  103rd  and  104th  sections 
of  that  Act,  the  Council  contend  that  those  sections  cannot  bear  such  construction. 

That  there  exist  no  schools  in  the  province  known  as  the  "  Anglo-Rustico  schools," 
or  so  called  in  any  of  the  Acts. 

That  the  school  districts  are  registered  by  some  particular  name,  one  only  of  which 
is  called  and  registered  as  the  "  Anglo-Rustico  District,"  where  the  population  are 
partly  Acadian  French  and  partly  English.  That  these  districts  being  very  populous 
and  one  school  being  found  insufficient,  the  legislature,  in  1864,  by  the  37th  Vic,  chap. 
31,  authorized  the   Ijoard  of   education  to  establish  two  schools  in  that  district. 

That  the  statute  required  that  the  teacher  should  be  a  duly  licensed  district 
school  teacher,  and  that  both  he  and  the  trustees  of  the  school  should  comply  with  all 
the  provisions  of  the  law  relating  to  education. 

That  the  7th  section  of  this  statute  authorized  the  board  to  apply  the  same  remedy 
to  other  districts,  found  similarly  circumstanced  with  the  Anglo-Rustico  district,  in  im- 
posing the  same  condition  to  their  establishment. 

Such,  according  to  tlie  niemoi-andum.  were  the  only  reasons  for  establishing  these 
schools  in  the  Anglo-Rustico  district,  which  were  always  subject  to  the  law,  both  as  to 
licensed  teachers  and  otherwise. 

That  the  103rd  section  of  the  Act  ,jf  1SG8  was  intended  to  continue  and  confirm 
that  state  of  things,  and  tlie  101th  section  to  allow  the  same  remedy  to  districts 
similarly  circumst.-ince(l.  That  the-e  sections  103  and  104,  of  the  Act  of  1868,  are 
merely  transcrijjts  of  sections  (J  and  7  of  the  Act  of  1864,  which  was  repealed  by  the 
Act  of  1868. 

That  such  schools  had  no  legal  jirivilege  with  regard  to  the  books,  teaching  or 
system  of  education  ditl'erent  from  the  otlici'  schools  ; 

That  one  of  the  provisions  of  the  Act  of  1SG8,  relating  to  district  teachers,  is  that 
the  books  proscribed  by  the  board  of  education  shall  be  used,  and  that  any  school  where 
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the  books,  regulations  and  system  of  education  prescribed  by  the  school  visitor  shall  not 
be  used,  shall  be  deprived  of  its  allowance. 

Referring  to  section  101,  it  is  contended  that  no  teacher  can  receive  any  pay,  until 
he  produces  certificates  that  the  provisions  of  the  Act  are,  in  all  respects,  being  com- 
plied with.  The  regulations  sanctioned  by  the  board  comprise  the  following  :  "  No 
books  of  any  kind  shall  be  used  in  the  school,  except  those  approved  of  by  the  board  of 
education  from  time  to  time." 

It  is  further  alleged  that  no  teacher  has  ever  attempted,  under  this  Act,  to  claim 
his  salary,  without  producing  the  necessary  certificates  from  the  trustees  of  the  district, 
that  he  has,  in  all  respects,  complied  with  the  law.  The  secretary  of  the  board  of 
education  certifies  that  no  other  school  was  ever  established  of  this  character  since  the 
passing  of  the  Act  of  1868. 

With  reference  to  the  schools  of  the  Anglo-Rustico  district,  which  were  in  operation 
at  the  time  the  Act  was  passed,  the  council  state  that  they  had  not  the  character  ascribed 
to  them  by  the  bishop. 

The  memorial  affirms  that  they  were  not,  at  that  date,  in  the  same  condition  as 
in  1852,  but  that  they  had  been  by  express  legislation  swept  away. 

The  Act  of  1852,  in  its  39th  section,  recognized  the  French  Acadian  schools  in  this 
respect  only  :— That  if  a  French  Acadian  teacher  producing  a  certificate  from  the  priest 
that  he  was  a  member  of  his  congregation,  and  was  capable  of  teaching  certain  branches, 
do  receive  a  certain  salary,  but  did  not  sanction  the  use  of  any  of  the  prescribed  books. 

On  the  contrary,  the  51st  section  of  that  Act  directed  that  the  board  may  withhold 
the  allowance  from  any  school  not  observing  the  books,  regulations  and  system  of  educa- 
tion prescribed  by  it. 

In  1854  the  education  law  was  amended,  and,  by  the  29tli  and  30th  sections,  the 
French  Acadian  teachers  had  their  salaries  raised  £o  a  year,  and  were  obliged  to  open 
English  classes  for  instruction  in  "  reading,  writing  and  arithmetic,"  failing  which  they 
were  to  be  deprived  of  their  allowance. 

Next  came  a  regulation  of  the  board  of  education,  passed  in  1857,  proscribing  all 
books  but  those  authorized  by  the  board,  which  regulation  has,  ever  since,  remained 
in  force.  In  1860  the  law  was  again  amended,  and  the  third  section  placed  Acadian 
teachers  who  passed  the  board  of  education  examination  and  received  a  certificate,  and 
complied  with  the  requirements  of  the  law,  on  the  same  footing  as  other  teachers.  The 
4th  section  of  the  same  Act  provided  that  those  Acadian  teachers  who  refused  to  be 
re-examined,  should  have  their  salaries  reduced  to  £35  per  annum. 

The  10th  section  of  the  same  Act  fixed  the  number  forty,  as  the  total  requisite 
number  for  each  Acadian  school,  and  if  the  average  daily  attendance  did  not  amount  to 
eighteen,  a  deduction  should  be  made  from  the  teacher's  salary. 

In  1861  the  educational  laws  were  consolidated,  all  previous  Acts  being  repealed. 

The  clauses  of  previous  statutes  relating  to  Acadian  teachers  were  re-enacted. 

Those  Acadian  teachers  who  passed  the  board's  examination  were  put  on  the  same 
footing  as  all  other  teachers,  and  those  who  could  not  pass  the  board  were  to  receive  a 
reduced  salary.     (See  sections  29,  31  and  32  of  24  Vic,  cap.  36.) 

The  37  th  section  of  the  same  Act  authorizes  the  board  to  withhold  allowance  from 
any  school  in  which  the  books,  regulations  and  system  of  education  prescribed  by  the 
board  were  not  used  and  observed.  (See  sec.  31  of  24th  Vic,  cap.  30.)  In  1803  the 
law  was  again  amended  by  26th  Vic,  cap.  5,  the  31st  and  other  sections  of  the  Act 
of  1861,  recognizing  the  Acadian  teachers  as  a  distinct  class,  were  repealed  ;  and  by  the 
6th  section  of  the  Act  of  1863  the  legislature  declared  that  it  was  inexpedient  to  gi^ant 
the  government  support  any  longer  to  Acadian  teachers  as  such,  abolished  them  as  a 
separate  class,  and  any  special  privilege  they  may  have  enjoyed. 

The  sections  of  the  Act  of  1861,  conferring  privileges  upon  them,  were  i-epealed, 
and  since  that  time  the  memorandum  contends  that  the  Acadian  teachers,  Acadian 
schools,  as  distinct  from  the  ordinary  schools,  ceased  to  exist,  and  if  mention  is  made 
in  the  Act  of  1868  of  the  Anglo-Rustico  schools,  the  only  reason  was  that  one  school 
was  frequented  by  the  English-speaking  people,  and  the  other  by  the  French.  The  only 
ower  which  was  left  to  the  priest  or  clergyman,  after  the  passing  of  the  iVct  of  1868, 
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was  that  of  visitor,  enjoyed  by  clergymen  of  all  denominations,  also  by  judges,  magis" 
trates  and  members  of  the  legislature,  under  section  53  of  the  Act  of  1868.  In  con- 
clusion the  memorandum  refers  to  the  decision  of  the  Privy  Council  ex  parte  Renaud, 
as  confirming  their  position. 

The  above  memorandum  was  communicated  to  the  bishop  for  his  observation,  and 
in  answer  he  states  :  That  he  sees  in  the  minute  of  council  only  three  points  : 

1.  That  the  claim  about  the  Acadian  schools  is  a  new  one,  for  it  was  not  made  in 
the  legislature,  nor  in  the  press,  nor  in  his  memorial  of  the  17th  April,  1877,  to  Sir  R. 
Hodgson,  nor  in  the  Catholic  petition  of  1875. 

2.  That  clauses  15  and  16,  of  the  Public  School  Act,  1877,  are  not  unfair  and 
opppressive. 

3.  That  there  are  no  Acadian  separate  schools  recognized  by  law. 

For  the  answer  to  the  last  three  points,  he  refers  to  the  report  of  his  solicitor,  which 
he  appends,  and  on  the  first,  in  substance,  he  re-affirms  the  existence  of  these  schools  as 
being  known  to  the  whole  community,  and  of  the  Executive  Council,  which  fact  he 
supports  by  reference  to  the  debates  at  the  time  of  the  passing  of  the  bill. 

His  lordship  explains  the  absence,  in  his  petition,  to  the  Lieutenant-Governor,  of 
the  17th  April,  1877,  of  the  grounds  taken  by  him  in  his  subsequent  petition  and 
memorial.  His  reasons  are,  that  the  bill  was  being  passed  through  hurriedly,  and  he 
had  but  a  short  time  to  prepare  his  objections. 

That  he  was  denied  a  copy  of  the  bill  after  repeated  attempts  to  obtain  one.  On 
the  fact  alleged  by  the  memorandum  that  the  petition  presented  by  him  and  his  people, 
to  the  number  of  nine  thousand,  did  not  mention  the  existence  of  this  new  clause 
regarding  the  rights  of  Catholics,  his  lordship  states  that  he  had  no  reason  to  mention 
this,  because  it  was  then  a  well-known  fact,  and  he  asked,  by  his  petition,  to  have  a 
general  system  of  education  of  sectarian  principles,  and  that  there  was  no  necessity  for 
calling  the  attention  of  the  legislature  to  the  then  existing  Anglo- Rustico  school. 

In  order  to  render  any  law  of  the  provincial  legislature  inoperative  under  this 
section,  it  is  requisite  that  there  should,  in  such  province,  have  been,  at  the  union, 
denominational  schools,  with  respect  to  which,  certain  classe,s  of  persons  had  rights  or 
privileges,  and  that  those  privileges  should  have  been  served  by  law. 

To  determine  this  question  it  is  necessary,  at  once,  to  consider  what  law  was  in 
force  at  the  time  of  the  union  of  Prince  Edward  Island,  for  the  purpose  of  determining 
whether,  within  the  meaning  of  the  subsection  304  of  section  93,  of  the  British  North 
America  Act,  the  French,  or  Roman  Catholics  of  Prince  Edward  Island  had,  by  such 
law,  any  right  or  privilege  with  respect  to  such  denominational  schools,  and  whether 
the  last  act  prejudicially  ailbcts  such  rights  and  privileges. 

By  the  law  of  Prince  Edward  Island  before  the  union,  in  1868,  a  new  system  of 
education  had  been  introduced,  and  all  anterior  statutes  were  repealed.  A  board  of 
education,  composed  of  eleven  persons,  was  appointed,  and  no  schoolmaster  or  mistress 
was  authorized  to  teach  unless  he  or  she  received  a  license  from  the  board,  after 
examination. 

Visitors  were  appointed  for  dethied  districts,  and  a  board  of  five  trustees  for  each 
district  was  to  be  selected  by  the  inhabitants  of  such  district. 

The  law  conferred  on  these  trustees  the  power  to  assess  householders,  being  parents 
or  guardians  of  children,  or  for  the  buildinii;  or  repairing  of  houses. 

Section  72,  upon  which  his  loi-dship  the  Bishop  of  Cliarlottetown  relies  in  sup- 
port of  his  contention,  i)rovided  that  a  teacher  who  could  teach  French  should  receive 
£5  additional  salary,  provided  the  trustees  of  such  school  district  raised  that  sum  for 
such  teacher  by  supplementary  sul)scription.  All  school  districts,  as  then  registered 
by  the  board  of  education,  previous  to  the  passing  of  the  Act,  were  established  and 
confirmed  as  school  disti-icts,  and  entitled  to  all  the  rights  and  benefits  conferred  by 
the  Act,  notwithstanding  any  want  of  former  irregularity  whatsoever  in  the  mode  of 
establishing  such  district,  or  in  any  otiier  proceeding.  Everv  school  teacher  was  re- 
quired to  transmit  to  the  seci-eiary  ot  tlie  board  of  education,  a  notice,  stating  the 
date  at  which  he  entered  into  his  engaLCenient,  and  the  day  of  the  opening  of  the 
school  under  his  charge.      The  two  most  important  clauses  of  this  Act  bearing  upon  the 
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question,  and  insisted  upon  as  creating  or  recognizing  separate  denominational  schools, 
are  sections  103  and  104,  which  are  as  follows  :  The  two  schools  which  were  estab- 
lished, and  are  now  in  operation,  in  the  Anglo-Rustico  district,  on  township  number 
twenty-four,  in  this  island  (one  school  having  been  found  insufficient  to  afford  the 
means  of  education  to  all  the  children  therein),  shall  be  continued  as  now  in  operation, 
and  the  board  of  education  are  hereby  authorized  to  divide  and  alter  the  said  district, 
in  such  way  and  manner  as  they  may  deem  expedient  so  as  to  meet  the  exigency  of  the 
case,  anything  herein  contained  to  the  contrary  notwithstanding  ;  provided  always  that 
no  teacher  appointed  to  take  charge  of  any  such  school  or  schools  in  the  said  Anglo- 
Rustico  district  shall  at  any  time  be  recognized  as  a  district  teacher,  or  be  entitled  to  a 
salary,  unless  such  person  shall  have  obtained  a  license  as  a  lirst  or  second  class  teacher 
from  the  board  of  education,  and  shall  comply  with  the  provisions  of  this  Act  relating 
to  district  teachers. 

In  case  any  other  established  school  district  in  this  island  shall  be  found  similarly 
circumstanced  with  the  said  district  hereinbefore  designated,  the  Anglo-Rustico  district, 
it  shall  be  in  the  power  of  the  board  of  education  to  apply  the  same  remedy  in  relation 
thereto,  by  dividing  or  altering  the  same,  and  establishing  an  additional  one  therein,  as 
is  mentioned  and  set  forth  in  the  last  pieceding  section,  in  regard  to  the  said  Anglo- 
Rustico  district,  and  with  the  like  restrictions  in  all  respects  as  therein  prescribed,  in 
regard  to  the  teacher  of  any  such  additional  school,  being  a  duly  licensed  teacher,  and 
the  teacher  of  his  school  shall  conform  in  all  respects  to  the  provisions  of  this  Acr. 

The  grounds  urged  by  the  bishop  for  the  disallowance  of  this  Act,  amount  to  the 
proposition  that  the  sections  103  and  104  recognize  and  allow  the  existence  of  schools 
under  the  name  of  Anglo-Rustico  district  schools,  which  were  denominational  by 
toleration  and  usage. 

Upon  a  close  examination  of  the  sections  referred  to,  it  is  impossible  to  arrive  at 
the  conclusion  that  these  schools  were  denominational  by  law. 

Whatever  may  have  been  the  course  of  instruction  carried  on  in  them,  I  find  no 
provision  in  the  law,  which  could  be  interpreted  as  warranting  the  exemption  of  these 
schools  from  the  enactments  applying  to  the  schools  generally. 

It  must  be  observed  that  all  previous  laws  were  abolished  by  the  statute  of  1868  ; 
that  the  only  provision  which  can  le  invoked  in  support  of  the  proposition  that  the 
Anglo-Rustico  schools  were  denominational  is  that  these  sections,  103  and  104,  mention 
them  and  allow  them  to  be  continued  as  thus  in  operation  ;  but  the  reason  mentioned 
for  their  continuance,  is  not  that  they  offered  a  different  system  of  education,  but  because 
one  school  was  found  insufficient  to  aftbrd  the  means  of  education,  the  law  having 
established  only  one  school  for  each  district,  and  this  exception  being  made  to  apply 
merely  to  a  certain  territorial  division,  the  board  of  education  being  authorized  to  divide 
and  alter  the  district  so  as  to  meet  the  exigency  of  the  case.  I  find  it  impossible  to 
discover  in  these  two  clauses  anything  which  could  justify  the  claim  of  the  bishop  to 
secure  the  right  to  denominational  teaching  in  such  schools,  as  the  section  itself  declares 
that  no  teacher  shall  take  charge  of  any  such  school  in  the  Anglo-Rustico  district,  and 
be  recognized  as  a  district  teacher,  or  entitled  to  a  salary,  unless  he  shall  have  oljtained 
a  license  from  the  Board  of  Education,  and  shall  com})ly  with  the  provisions  of  the  Act 
relating  to  district  teachers. 

Conse((uently,  if  such  teacher  is  suVjject  to  all  the  regulations  imposed  by  the  law 
upon  other  teachers,  I  cannot  see  how  they  can  assert  their  independence  of  the  general 
provisions  of  the  statute.  The  latter  portion  of  section  104  seems  to  repel  the  possil)ility 
of  any  such  interpretation  as  suggested  by  the  bishop.  When  allowing  trustees  to 
establish  other  schools  than  those  generally  created  by  the  statute  in  one  district,  it 
preserves  the  same  restrictions  in  regard  to  the  teaching  of  such  additional  schools,  and 
binds  the  trustees  to  conform  in  all  respects  to  the  provisions  of  the  Act.  It  therefore 
follows  that  even  in  the  Anglo-Rustico  district,  the  teachers  were  found  to  obtain  their 
license,  and  to  comply  with  the  provisions  of  the  Act.  The  trustees  of  such  schools 
were  also  bound  in  all  j-espect  to  conform  to  the  law.  The  only  reasons  brought  by  the 
bishop's  solicitor  are,  firstly,  the  fact  that  a  different  course  of  instruction  was  followed 
in  these  French   schools,   and,  secondly,  that  the   board  of  education   and  the  public 
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generally,  were  aware  of  and  sanctioned  the  system,  which  was  carried  on  independently 
of  the  provisions  of  the  statute. 

This  does  not  amount  to  a  legal  recognition  of  the  existence  of  these  schools.  The 
laws  having  been  passed  in  1868,  the  time  durii:g  which  such  a  system  was  admitted  or 
supposed  to  have  been  admitted,  cannot  amount  to  a  usage,  having  the  legal  effect  of 
repealing  a  positive  statute.  In  other  words  the  learned  gentleman  pretends  that, 
because  the  law  was  suspended  in  some  instances  by  trustees,  who  were  appointed  and 
bound  to  see  its  execution,  this  would  be  equivalent  to  a  special  provision  in  the  statute 
allowing  the  system  of  such  schools,  or  a  repeal  of  any  provisions  which  would  prohibit 
the  establishing  of  separate  or  independent  schools  :  such  a  proposition  cannot  be  ad- 
mitted as  founded  in  law. 

Taking  for  granted,  even,  the  proposition  of  the  bishop,  that  these  schools  were 
denominational  in  their  teaching  and  in  the  course  of  education  follow<  d  therein,  tacit 
sanction  of  the  trustees  and  board  of  education  since  the  passing  of  the  statute  of  1868  ; 
this  fact  alone  would  not  support  the  pretension  that  the  last  Act  shnuld  be  disallowed. 
It  would  only  establish  at  most  the  fact  that,  notwithstanding  the  positive  enactments 
of  the  statute  establishing  a  uniform  system  of  education,  non-denominational  in  its 
character,  a  different  system  was  tolerated. 

The  provision  of  the  constitutional  Acts,  which  secures  to  any  province  a  system  of 
separate  or  dissentient  schools,  requires,  as  a  condition  of  interference  by  the  federal 
authority  to  maintain  that  privilege,  that  these  schools  should  be  separate  or  dissentient 
in  their  nature  by  virtue  of  the  law  existing  at  the  date,  which  the  province  joined  the 
union.  It  is  not  contended  that  there  was  any  provision  in  any  of  the  previous  Acts 
of  tlie  legislature  of  Prince  Edward  Island,  which  secured  to  any  sect,  the  right  of 
establishing  an  independent  school.  The  bishop  himself  does  not  allege  in  his  memor- 
andum that  such  a  provision  existed  in  any  of  the  statutes.  The  reasoning  of  the 
argument  of  his  solicitor  would  therefore  be  that,  although  there  was  not  in  existence 
any  statutory  provision,  empowering  the  Catholic  community  to  establish  and  maintain 
sejjarate  schools,  and  notwithstanding  that  there  was  in  existence  express  statutory  pro- 
vision to  the  contrary,  they  could,  because  such  schools  had  been  virtually  in  operation, 
call  on  the  federal  government  to  prevent  the  legislature  from  establishing  any  regula- 
tion with  respect  to  the  schools  generally,  without  securing  to  them  the  right  of  maintain- 
ing separate  and  denominational  schools.  Nothing  can  be  found  in  the  statutes  that 
justifies  such  a  proposition.  Reference  has  been  made  by  the  bishop  to  the  law  exist- 
ing previous  to  1868,  in  Prince  Edward  Island.  The  last  statute  on  the  subject  pre- 
vious to  1868  was  chapter  36,  of  24th  Victoria,  1861.  There  also,  all  provisions  incon- 
sistent with  the  enactment,  were  abolished.  A  board  of  education  was  constituted  to 
regulate  the  admission  of  teachers,  and  the  practice  and  SA'stem  of  education  to  be 
ol)served.  This  statute  recjuired  also  that  every  school  teacher,  whether  Acadian  or 
otherwise,  should  pass  an  examination  by  the  board  of  education  and  receive  a  certifi- 
cate of  qualification.  An  exception,  however,  was  made  by  the  31st  section,  allowing 
the  admission  of  Acadian  teachers  who  had  not  been  examined,  to  receive  a  reduced 
salary  of  .£.'55,  if  he  produced  a  certificate,  signed  by  the  priest  or  clergyman  of  the 
district  or  parish  wherein  he  taugJit,  to  the  effect  that  he  was  capable  of  teaching,  and 
that  he  had  taught  the  number  of  scholars  recjuired,  and  had  instructed  one  English 
class  for  three  months,  previous  to  the  granting  of  such  certificate. 

Section  37  of  the  same  Act,  however,  declares  that  all  schools  claiming  allowance 
to  teachers  under  the  Act,  wherein  the  Ixtoks,  regulations  and  system  of  education  pre- 
scribed or  to  be  prescribed  liy  the  seliool  \  isitoi"  and  boaixl  of  education  to  be  observed, 
are  not  observed  or  adopted,  sliall,  if  the  l)o;ird  think  fit,  and  make  an  order  to  that 
effect,  be  refused  or  depii\ed  ot'  such  allowaneis  until  such  time  as  such  books,  regula- 
tions and  .system  of  education  shall  Ije  oltsrrxed  and   adopted. 

The  preamljle  to  this  Act  states  that  the  law.s  now  in  force  establishing  a  si/fifem  of 
frir  ithicnUoii  in  the  island,  i-equire  cdii^dlidat ion  and  amendment.  Thus,  so  far  back 
as  1861,  the  law  did  not  i-eco^nize  any  systfin  ot'  separate  and  denominational  schools. 
It  is  useless  to  go  beyond  that  date  ;  and  it  is  inipossilile  foi-  the  bishop  to  find  in  any 
of  the  Acts  from  that  date,  any  provision  tVoni  whicli  could  be  inferred  the  right  of  any 
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denomination  to  establish  a  separate  or  denominational  school  not  under  control  of  the 
board  of  education.  Great  stress  has  been  laid  on  section  15,  as  imposing  an  unjust 
tax  upon  the  parents  neglecting  or  refusing  to  send  their  children  to  the  district 
school,  thereby  causing  a  deficiency  in  the  average  attendance,  and  leaving  absolutely 
to  the  discretion  of  the  trustees,  to  determine  the  amount,  and  I  o  levy  an  assessment  on 
the  parties.  This  provision  I  consider  to  be  severe,  and  giving  somewhat  arbitrary 
power  to  trustees,  in  fixing  the  penalty  and  in  the  selection  of  the  ofienders.  It  confers 
the  power  of  levying  an  additional  tax  at  the  discretion  of  the  trustees.  The  previous 
laws  gave  the  right  to  the  trustees  to  levy  the  amount  of  the  deficiency  on  the  district, 
which  necessarily  comprised  those  who  complied  with,  and  those  who  refused  to  submit 
to  the  law.  If  we  are  bound  to  consider  that  the  right  of  regulating  education  as 
absolutely  appertaining  to  each  province,  except  where  the  privilege  of  establishing 
separate  schools  existed  by  law,  it  must  be  admitted  that  they  have  equally 
the  right  to  attach  to  the  provisions  of  such  law,  the  conditions  and  penalties  requii-ed 
to  secure  its  object ;  and  however  arbitrary  or  unjust  the  mode  of  enforcing  it  may  ap- 
pear, it  would  not  seem  proper  for  the  federal  authority  to  attempt  to  interfere  with 
the  details,  or  the  accessories  of  a  measure  of  the  local  legislature,  the  principles  and 
objects  of  which  are  entirely  within  their  province. 

Inasmuch,  however,  as  the  provisions  first  referred  to,  which  enable  the  trustees  to 
levy  the  tax  at  their  discretion,  seem  to  depart  in  a  measure  from  the  well  established 
principle  that  taxation  should  be  certain,  and  so  far  as  possible  equally  distributed,  I 
recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  such  provisions, 
with  a  suggestion  that  they  should  be  amended  to  meet  tlie  objections  mentioned  ;  but 
for  the  reasons  above  set  out,  I  recommend  that  the  Act  itself  be  left  to  its  operation. 

R.  LAFLAMME, 

Minister  of  Justice. 

Report  of  the   Hononrahle  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Conncil,  on  the  Jfth  May,  1S7S. 

Department  of  Justice,  Ottawa,  2nd  INIay,  1878. 

I  beg  to  report  upon  the  statutes  passed  by  the  legislature  of  the  province  of 
Prince  Edward  Island,  during  the  session  held  in  the  year  1877,  received  by  the  .Secre- 
tary of  State  on  the  7th  day  of  June,  1877,  as  follows  : — 

Chap.  1.   "  The  Public  Schools  Act,  1877." 

This  Act  has  already  been  reported  upon  by  the  Minister  of  Justice,  and  has  been 
left  to  its  operation. 

To  the  Acts,  chapters  2  to  13  inclusive,  there  appears  to  be  no  objection,  and  I 
recommend  that  they  be  left  to  their  operation. 

Cap.  14.   "An  Act  to  amend  an  Act   to    incorporate  the  Town  of  Charlottetown." 

The  fifth  section  of  this  Act  provides  that  on  the  last  Tuesday  of  every  month,  the 
clerks  of  the  stipendiai'y  magistrates'  court  shall  account  for,  and  pay  into  the  hands  of 
the  city  treasurer,  all  fines  or  fees  collected  or  received  Vjy  him. 

In  reporting  upon  the  statutes  of  the  province  of  British  Columbia,  in  the  month 
of  Sejitember  last,  I  had  occasion  to  consider  the  right  of  the  provincial  legislature,  to 
legislate  in  respect  of  the  disposition  of  tines  arising  under  the  criminal  law.  The  con- 
clusion ra-rived  at  by  that  report,  which  was  approved  of  Vjy  Order  in  Council,  was,  that 
such  fines  belonged  to  the  Dominion  government. 

The  section  under  consideration,  therefore,  so  far  as  it  relates  to  fines  arising  out 
of  the  criminal  law,  is  beyond  the  power  of  the  local  legislature. 

The  parliament  of  Canada  by  the  statute  of  40th  Vic,  cap.  4,  extended  to  the 
province  of  Prince  Edward  Island,  certain  criminal  laws,  now  in  force  in  otlier 
provinces  of  Canada.  Section  eight  expressly  enacted  that,  "Fines  collected  under  the 
Act  respecting  the  trial  and  punishment  of  juvenile  offenders,  shall  be  paid  over  to  the 
provincial  secretary  and  treasurer." 


1198  PRINCE   EDWARD   ISLAND   LEGISLATION 


This  Act  is  in  direct  conflict,  so  far  as  the  fines  mentioned  therein  are  concerned, 
with  the  provisions  of  the  section  now  under  consideration. 

I  recommend  that  the  Lieutenant-Governor's  attention  b"  called  to  the  matter,  with 
the  request  that  he  will  bring  it  immediately  to  the  notice  of  his  government,  and  before 
the  time  for  disallowance  of  the  Act  arrives,  to  communicate  their  reply,  an  intimation 
being  at  the  same  time  given  to  him  that,  unless  at  the  next  session  of  the  local  legis- 
lature, his  government  will  promote  the  necessary  legislation  to  repeal  the  section,  or  to 
confine  it  to  such  fines  as  may  arise  through  breach  of  any  of  the  provincial  laws,  in 
respect  of  the  matters  coming  within  the  exclusive  legislative  control  of  the  provincial 
legislatures,  the  Act  will  be  disallowed. 

A  petition  from  the  mayor,  certain  common  councillors  and  inhabitants  of  Charlotte- 
town,  has  been  received,  praying  that  this  Act,  now  under  consideration  may  be 
disallowed,  upon  the  grouud  that  the  Act  exempts  from  assessment,  persons  paying 
rent  less  than  $30  per  year,  and  that  this  is  an  interference  with  the  rights  of  the 
creditors  of  the  city,  who  lent  the  city  money,  at  a  time  when  each  citizen  who  paid  a 
rental  of  816  per  annum  was  liable  to  be  taxed ;  also,  upon  the  ground  that,  by  the 
3rd  section  of  the  Act,  the  control  and  management  of  the  police  force  of  the  city,  are 
taken  from  the  mayor  and  council,  and  the  power  of  their  dismissal  given  to  the 
stipendiary  magistrate,  but  the  power  of  appointing  is  continued  in  the  mayor  and 
council.  The  petition  contends  that  it  is  improper  and  unjust  to  deprive  the  mayor  and 
council,  of  the  control  and  management  of  the  police  force,  and  to  have  the  power  of 
appointing  in  one  body,  and  the  power  of  dismissal  in  another,  also  upon  the  ground 
that  the  stipendiary  magistrate  is  allowed  by  t.iis  Act  to  appoint  a  clerk  for  his  court 
at  a  salary  of  S500  per  annum  ;  that  this  clerk  is  superfluous,  and  the  city  unnecessarily 
burdened  with  his  salary. 

I  do  not  propose  to  discuss  the  expediency  of  the  enactments  referred  to.  The 
subject  matter  appears  to  be  entirely  within  the  legislative  authority  of  the  local 
legislature,  and  I  think  the  power  of  disallowance  should  not  be  exercised,  for  any  of 
the  reasons  mentioned  in  the  petition. 

Objection  is  taken  in  the  petition  to  the  provisions  of  the  ninth  section,  which 
transfers  to  a  licensing  board,  the  power  previously  vested  in  the  city  council  res- 
pecting the  granting  of  licenses  for  the  sale  of  spirituous  liquors,  and  which  gives  the 
l)oard  power  to  provide  for  the  inspection  of  liquors,  and  the  testing  and  analysis 
thereof. 

It  is  contended  that  this  pi'ovision  is  beyond  the  competency  of  the  local  legisla- 
ture, or  is  unnecessary,  as  the  subject  has  already  been  legislated  upon  by  the  parlia- 
ment of  the  Dominion  (Statutes  of  Canada  of  1874,  p.  43.)  The  section,  howevei", 
appears  to  me  unobjectionable  from  a  constitutional  point  of  view, 

I  cannot  say  that  it  is  beyond  the  powers  of  a  local  legislature  to  provide  merely 
for  the  inspection  of  liquors  and  the  testing  and  analysis  thereof.  No  provision  is 
made  as  to  the  action  to  be  taken  upon  such  inspection  or  testing  and  analysis  being 
made. 

As  the  section  at  present  stands,  the  board  are  simply  given  power  to  provide 
for  the  inspection,  and  testing  and  analysis. 

This,  standing  by  itself,  ap|)cars  to  me  to  be  unobjectionable. 

This  Act  is  also  objected  to  upon  the  ground  that  this  section  takes  from  the  city 
council,  the  control  over  that  part  of  their  revenue  derived  from  licenses  for  the  sale  of 
licjuors,  and  that  hereby  the  security  of  the  creditors  of  the  corporation  is  interfered 
with. 

Tiie  matter,  however,  is  one  coiiung  within  the  authority  of  the  local  legislature, 
and  it  would  not  be  proper  in  su'.h  a  matter,  mid  for  the  reason  given,  to  exercise  the 
power  of  disallowance. 

f)l>jection  is  also  taken  to  the  LMst  section,  which  provides  that  "the  licensing 
board  shall  first  determine  on  any  appli(  ation  whether  or  not  a  license  should  be  granted, 
and  their  decision  shall  be  final,"  and  it  is  contended  that  the  licensing  board  may 
thus  wholly  and  absolutely  forbid  the  sal,.  ,,f  any  licjuor  by  license. 
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Much  can  be  said  in  favour  of  this  contention,  and  that  the  section  is,  therefore 
ultra  vires,  as  interfering  with  the  requirements  of  trade  and  commerce. 

Similar  legislation,  however,  has  been  left  to  its  operation  in  other  provinces,  and 
I  do  not  recommend  the  disallowance  of  the  act  on  account  of  this  section. 

Chap.  16. — "  An  Act  to  alter  and  amend  the  Act  to  incorporate  the  minister  and 
trustees  of  St.  James's  Church,  Charlottetown." 

The  5th  section  of  this  Act  give  the  corporation  power  to  raise  money,  by  making 
and  issuing  bonds  payable  in  a  certain  period,  with  interest  not  exceeding  six  per  cent 
per  annum  ;  and  the  8th  section  declares,  that  if  the  interest  or  principal  money  of  any  of 
said  bonds  should  not  be  paid  on  demand,  with  such  interest  or  principal  respectively  as 
demanded  and  overdue,  shall  bear  interest,  after  such  demand,  at  the  rate  of  six  per 
cent  per  annum  until  paid. 

This  provision  seems  to  entrench  upon  the  subject  of  interest,  which,  by  the  pro- 
vision of  the  British  North  America  Act,  comes  within  the  exclusive  legislative  authority 
of  the  parliament  of  Canada. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  it. 

To  the  Acts  chapters  17,  18  and  19,  there  appears  to  be  no  objection,  and  I  recom- 
mend that  they  be  left  to  their  operation. 

Chap.  20. — "  The  Registration  of  Electors  and  Ballot  Act  of  Prince  Edward 
Island,  1877." 

Section  101  provides  that  whoever,  at  any  time  before,  during,  or  after  the  follow- 
ing, shall — 

"  7.  Forge  or  counterfeit,  or  fraudently  alter,  deface,  or  destroy  any  ballot  paper 
or  the  initials  of  the  sheriff  or  presiding  officer  signed  thereon." 

This  provision  clearly  entrenches  upon  the  criminal  law,  so  far  as  it  relates  to  the 
counterfeiting  or  fraudulently  altering  any  ballot  paper,  or  the  initials  of  the  sheriff  or 
presiding  officer. 

I  recommend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  this  pro- 
vision with  a  re(|uest  that  legislation  may  be  promoted  for  its  repeal,  or  an  amendment 
so  as  to  oVjviate  the  objection  referred  to. 


I  concur. 

R.  LAFLAMME, 

Minister  of  Justice. 


Z.  A.  LASH, 

Deputy  Minister  of  Justice. 
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PRINCE  EDWARD  ISLAND— 41st  VICTORIA,  1878. 

2nd  Session — 27th  General  Assembly. 
His  Honour  the  Liputenant-(jrovernor  to  the  Hon.  tlie  Secretary  of  State. 

Government  House,  Prince  Edward  Island,  11th  July,  1878. 

Sir, — I  have  the  honour  to  transmit  herewith,  in  triplicate,  duly  sealed  and  cer- 
tified, an  Act  intituled  :  "  An  Act  to  repeal  certain  Acts  relating  to  the  Church  of 
England  in  this  province,  and  to  make  provisions  in  lieu  thereof,"  passed  by  the  legisla- 
ture of  this  province  in  the  late  session  of  the  general  assembly. 

Amongst  the  Acts  repealed  by  this  Act,  is  a  permanent  one  passed  in  the  year 
1802,  which  declares  the  Liturgy  of  the  church,  established  by  the  laws  of  England, 
shall  be  deemed  the  fixed  form  of  worship  in  this  island,  the  Act  transmitted  therefore 
disestablishes  the  Church  of  England  in  this  province,  and  consequently  interferes  with 
the  prerogative  of  the  sovereign  as  the  temporal  head  of  the  church,  and  it  has  no  sus- 
pending clause.  Under  these  circumstances  I  reserved  the  Act  in  question,  which  was 
not  introduced  by  the  local  government,  for  the  signification  of  his  Excellency  the  Gov- 
ernor General's  pleasure  thereon. 

I  have,  (kc, 

R.  HODGSON, 

L  ieutenant-  Governor. 


Report  of  the    Hon.  the    Minister  of  Jtistice,  approved  by  His  Excellency  the   Governor 
General  in  Council,  on  the  IJfth  April,  1879. 

Department  of  Justice,  Ottawa,  14th  April,  1879. 

I  have  the  honour  to  report : — ^That  a  bill  was  passed  by  the  legislature  of  the  pro- 
vince of  Prince  Edward  Island  in  the  year  1878,  intituled  :  "  An  Act  to  repeal  certain 
Acts  relating  to  the  Churcli  of  I^ngland  in  this  province  and  to  make  provision  in  lieu 
thereof." 

This  bill  was  reserved  by  his  Honour  the  Lieutenant-Governor,  for  the  signification 
of  the  pleasure  of   his  Excellency  the  Governor  General  thereon. 

Having  perused  the  same,  it  appears  to  me  that  the  bill,  might  well  have  been 
assented  to  by  the  Lieutenant-Governor,  as  its  provisions  seem  to  be  purely  of  a  provin- 
cial clmracter,  and  unol)jectionable  in  a  constitutional  point  of  view. 

The  Lieutenant-Governor,  in  transmitting  the  bill,  does  not  give  his  reasons  for 
reserving  it,  and  the  onl\- reason  wliich  I  can  suggest  is,  that  it  repeals  an  Act  passed  in 
the  forty-third  year  of  the  reign  of  the  late  King  George  III.,  chap.  6,  intituled  :  "  An 
Act  for  the  better  and  more  efliictual  establislnnent  of  the  Church  of  England  in  the 
Island." 

The  Lieutenant-Go\(!rii()r  may  luue  thought  that  it  was  an  interference  with  Her 
Majesty's  prerogati\-e,  and  not  within  the  legislative  control  of  the  provincial  assembly, 
to  dihestaljlish  the  Clmrch  of  England  in  the  province.  Except  for  this  there  would  be 
no  reason  whatever  for  reserving  the  bill,  and  I  would  have  recommended  that  the 
course  usually  adopted  with  refi-rence  to  local  bills,  reserved  for  the  signification  of  the 
Governor  (Jeneral's  pleasure  thereon,  which  should  not  have  been  reserved,  should  be 
followed  in  this  case,  namely,  that  no  action  should  be  taken  thereon. 

Jiut  it  is  as  well  that  no  doubt  should  exist  upon  the  matter,  I  think  in  this 
instance  it  would  not  be  inqiroper  to  recommend  that  the  bill  be   assented  to.      I  there- 
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fore  recommend    that  the  assent  of   his   Excellency  the   Governor  General  be  given  to 
the  bill. 

I  recommend  further  that  the  Lieutenant-Governor  be  informed  that,  for  the  reason 
above  mentioned,  this  case  is  looked  upon  as  an  exceptional  one,  and  that  it  must  not  be 
regarded  as  a  precedent  with  respect  to  other  bills,  entirely  within  the  legislative 
authority  of  the  provincial  legislature,  and  in  which  no  Dominion  or  Imperial  interests 
are  involved. 

JAS.  McDonald, 

Minister  of  Justice. 

Order  in   Council  aiving  assent   to  the  Act  above   inentioned,  published  in  the  Canada 
Gazette  on  the  19th  day  of  April,  1879.   Vol.  XII,  No.  12,  page  1296. 

His   Honour  Lieutenant-Governor  Hodgson  to  the  Honourable  the  Secretary  of  State. 

Government  House,  Prince  Edward  Island,  29th  April,  1879. 

Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  despatch  of  the  17th 
instant,  forwarding  a  copy  of  an  order  of  his  Excellency  the  Governor  General  in 
Council,  and  of  the  report  of  the  Honourable  the  Minister  of  Justice  therein  referred 
to,  on  the  subject  of  a  bill  passed  by  the  legislature  of  this  province  in  the  year  1878, 
intituled  :  "An  Act  to  repeal  certain  Acts  relating  to  the  Church  of  England,  and  to 
make  provisions  in  lieu  thereof,"  reserved  by  me  for  the  signification  of  His  Excellency's 
pleasure  thereon  :  and  also  the  receipt  of  your  despatch  of  the  19th  instant,  transmitting 
an  order  of  his  Excellency  the  Governor  General  in  Council,  signifying  his  Excellency's 
pleasure  that  the  said  bill  be  left  to  its  operation,  and  stating  that  the  Order  in  Council 
had  been  published  in  the  Canada  Gazette  of  that  date. 

All  these  documents  were  handed  to  the  Attorney  General,  and  directions  given  to 
him  to  prepare  the  necessary  messages  to  the  provincial  legislature,  of  proclamation 
required  under  such  circumstances  by  the  British  North  America  Act. 

That  officer  informs  me  that,  in  his  opinion,  I  am  precluded  by  the  terms  of  that 
Act  from  announcing  the  assent  of  the  Governor  General  to  the  bill  in  question,  in 
consequence  of  notice  of  his  Excellency's  assent  not  having  been  received  within  the 
year  of  its  presentation  to  me  for  my  assent,  and  that,  therefore,  the  bill  cannot  have 
any  force  or  efiect. 

I  inclose  you  the  Attorney  General's  opinion  on  this  subject. 

If  the  Attorney  General  is  correct  in  his  construction  of  the  Act,  in  point  of  fact, 
it  will  only  occasion  a  little  delay,  without  injury  to  any  party;  the  bill  (an  be  re- 
enacted  at  once,  there  will  be  no  opposition,  and,  his  Excellency's  opinion  having  been 
pronounced,  it  can  be  assented  to  immediately  after  passing. 

I  shall  be  glad  to  be  instructed  as  to  my  proper  course  of  proceeding  in  this  matter. 


I  have,  etc., 


R.  HODGSON, 

Lieutenani-G  over  nor . 


Report  of  the  Honourable  Mr.  Attorney   Genend  Sidlivan. 

Attorney  General's  Office,  Prince  Edward  Island,  26th  April,  1879. 

Sir, — 1  have  read  the  despatch  from  the  Secretary  of  State  to  your  honour,  dated 
17tli  April  instant,  transmitting  report  of  the  Minister  of  Justice,  on  tlie  bill  passed  by 
the  legislature  of  this  province,  in  the  session  of  1878,  and  reserved  by  you  for  the 
assent  of  his  Excellency  the  Governor  General,  intituled  : — "  An  Act  to  repeal  certain 
Acts  relating  to  the  Church  of  England  in  this  province,  and  to  make  provisions  in  lieu 
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thereof,"  and,  also,  a  copy  of  a  minute  of  the  Privy  Council  of  Canada,  recommending 
that  the  assent  of  his  Excellency  the  Governor  General  be  given  to  the  said  bill. 

By  the  57th  and  90th  sections  of  the  British  North  America  Act  it  is  provided 
that  a  bill,  reserved  for  the  signification  of  the  Governor  General's  pleasure,  shall  not 
have  any  force,  unless  and  until  within  one  year  from  the  day  on  which  it  was  presented 
to  the  Lieutenant-Governor  for  the  Governor  General's  assent,  the  Lieutenant-Governor 
signifies,  by  speech  or  message,  to  each  house  of  the  legislature,  or  by  proclamation,  that 
it  has  received  the  assent  of  the  Governor  General  in  Council. 

The  bill  in  question  was  presented  to  your  honour  for  assent,  on  the  18th  April, 
1878,  and  by  you  then  reserved  for  the  Governor  General'  assent,  which  was  obtained 
on  the  14th  April,  1879  ;  the  despatch  signifying  that  such  assent  had  been  given,  was 
received  by  your  honour  on  22nd  April,  1879,  four  days  after  the  expiring  of  the  year, 
within  which  it  was  competent  for  your  Honour  to  have  issued  the  proclamation  referred 
to  in  the  above  .quoted  sections  of  the  British  North  America  Act. 

I  am  of  opinion  that  notwithstanding  the  fact  that  the  said  bill  has  received  the 
assent  of  the  Governor  General,  your  Honour  is  precluded,  by  the  above  quoted  sections 
of  the  British  North  America  Act,  from  announcing  it  to  the  legislature,  and  that, 
therefore,  the  bill  cannot  now  have  any  force  or  efl^ect. 

I  have,  (tc, 

W.  W.  SULLIVAN, 

Attorney  General. 


The  Deputy  Minister  of  Jiistice  to  the  Honourable  the  Secretary  of  State. 

Department  of  Justice,  Ottawa,  loth  May,  1879. 

Upon  the  reference  from  the  Secretary  of  State,  with  the  des23atch  from  the 
Lieutenant-Governor  of  Prince  Edward  Island,  respecting  the  reserved  Bill,  intituled  : 
"  An  Act  to  repeal  cei'tain  Acts  relating  to  the  Church  of  England,  and  to  make  cei'tain 
provisions  in  lieu  thereof  ;" 

I  reconmiend  that  the  Lieutenant-Governor  bs  informed  that  the  course  he  sug- 
gests, namely,  to  have  the  bill  i-e-enactod  and  assented  to  at  the  next  session  of  the 
local  legislature,  appears  to  bo   a  proper  one  to  remove  all  doubts  in  the  premises. 

That,  as  he  did  not  transmit  the  bill  till  July,  1878,  and,  in  transmitting  it,  did 
not  mention  wlien  it  \v,v\  hecii  presented  to  him  for  his  assent,  it  was  thought  that 
there  was  plenty  of  tinio  within  wliich  to  deal  with  it,  and  that  in  future  it  will  be 
convenient  if,  in  transmitting  l)ills  which  have  been  reserved,  he  will,  in  his  despatch, 
state  the  day  upon  which  it  was  presented  to  him  for  assent. 

Z.  A.  LASH, 


Di'pnfy  Miiiisfer  of  Justice. 


Ri  jiiirt  of  till'  Jloddii rnhlf  th<'  M'mish  r    of  Jimtirr^  (tpjivoved  by   His  Exrellency  the  Gov- 
irnor  (U^m  rut  in  (Jomici/  on  tin'  ,i')t]i  June,  1S70. 

1)i;i'.\i;tme\t  of  .Ju.stice,  Ottawa,  lUh  June,  1879. 

I  have  th(!  honoui'  to  re]M)rt  upon  tlie  Acts  passed  by  the  legislature  of  the  pi'O- 
vince  of  Prince  Ivlward  Island,  in  tli<'  year  187S,  as  follows  : — 

To  the  Acts  chaj)ters  1  to  11,  and  1  1  to  'M)  there  ai)|iears  no  objection,  and  I  recom- 
mend that  they  be  1 -ft  to  their  operation. 

Cap.  12. — "The  County  Courts  Ammdinent  Act,  1878." 

I  beg  to  call  attention  to  the  piii\  i.sions  of  section  Gl  of  this  Act,  which  gives 
the  judge  of  the  county  court  a  fee  of  .')()  cents  for  taxitig  the  costs  in  a  suit.  The 
pi-inciple  involved  in  this  legislation  a})j)eais  to  me  very  objectionable. 
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The  judges  of  the  county  courts  are  appointed  by  the  Governor  General  under 
the  96th  section  of  the  British  North  America  Act,  1867,  and  by  the  100th  section  of 
that  Act,  the  salaries,  allowances,  and  provisions  of  such  judges  are  to  be  fixed  and 
provided  by  the  parliament  of  Canada. 

The  parliament  of  Canada  did  fix  and  provide  for  the  payment  of  the  salaries 
and  allowances,  itc,  of  these  judges,  and  during  the  session  which  has  just  closed, 
an  Act  was  passed  placing  these  upon  the  same  footing  with  regard  to  salary  as  the 
other  county  court  judges  in  the  Dominion,  the  salaries  being  increased  by  the  sum 
of  $400  each. 

A  similar  question  came  up  in  connection  with  an  Act  which  was  passed  by  the 
legislature  of  Ontario  in  1869,  whereby  the  sum  of  $1,000  each  per  year  was  allowed 
to  the  judges  of  the  superior  courts,  payable  out  of  the  moneys  of  the  province. 

The  opinion  of  the  law  officers  of  the  Crown  in  England  as  to  the  authority  of 
the  provincial  legislature  to  pass  such  an  Act  was  taken,  and  they  gave  it  as  their 
opinion  that  it  was  not  competent  for  the  provincial  legislature  to  pass  it. 

On  the  19th  January,  1870,  the  then  Minister  of  Justice  reported  upon  the  Act 
and  recommended  ^ its  disallowance.  It  was  disallowed.  The  Minister  of  Justice  at 
that  time  expressed  his  own  opinion  that  the  judges  of  the  superior  courts  could  not 
properly,  and  without  a  breach  of  the  provisions  of  the  British  North  America  Act, 
receive  emolument  for  performing  the  judicial  duties,  from  any  but  the  power  which 
appoints  and  pays  them  the  legal  salary  attached  to  their  office. 

It  seems  to  me  to  be  beyond  the  powers  of  the  local  legislature  to  allow  to  the 
judges  of  the  county  courts  fees,  for  performing  tlu  ir  duties  as  such  judges,  M'hile 
they  at  the  same  time  receive  a  fixed  salary  from  the  Dominion  government  fur  the 
performance  of  those  duties. 

In  a  subsequent  session,  the  Ontario  legislature  passed  another  Act  giving  to 
each  of  the  judges  of  the  superior  courts  the  sum  of  81,000  per  year  in  addition  to 
their  salary. 

This  Act,  thoush  not  specially  reported  upon,  was  not  disallowed. 

The  principle  of  allowing  judges  fees,  for  part  of  their  judicial  work,  is  much 
more  objectionable  than  allowing  them  to  be  paid  an  additional  salaiy  from  the  pro- 
vincial government. 

The  principle  of  paying  judges  by  fees  w;is  long  ago  found  to  be  a  \icious  one, 
calculated  to  interfere  with  the  independence  of  the  bench. 

It  may  be  said  that  it  is  not  worth  while  interfering  with  the  Act  in  question. 
The  fee  allowed  to  the  judge  being  so  small,  and  he  being  allowed  it  in  respect  of 
one  service  only  in  the  suit.  The  matter,  however,  is  one  of  principle  rather  than 
one  of  degree,  and  I  think  the  Act  should  be  disallowed,  unless  the  provincial  govern- 
ment undertake  to  promote  legislation  at  the  next  session,  to  repeal  the  objectionable 
part. 

I  reco)nmend  that  the  attention  of  the  Lieutenant-Governor  be  called  to  these 
remarks,  and  that  he  be  requested  to  submit  the  same,  for  the  innnediate  considera- 
tion of   his  government  with  a  view  to  a  reply  being  given  without  delay. 

Cap.  13. — "  An  Act  to  amend  '  An  Act  regulating  the  sale,  by  License,  of  Spirituous 
Liquors.'  " 

It  may  be  that  some  of  the  provisions  of  this  Act  are  an  interference  with  the 
powers  of  the  Dominion  parliament  to  regulate  trade  and  commerce. 

As,  however,  similar  legislation  has  been  left  to  its  operation  in  the  other  prov- 
inces, and  as  if  the  Act  be  ultra  t-ires,  any  person  aggrieved  niay  test  its  \alidity,  I 
recommend  that  it  be  left  to  its  operation. 

Reservt'd  BUI. 

In  addition  to  the  above  Acts,  a  bill  was  passed,  intituled  :  "An  Act  to  incor- 
porate the  Provincial  Grand  Orange  Lodge  of  Prince  Edward  Island,  and  the  sub- 
ordinate lodges  in  connection  thei'ewith,"  which  was  reserved  by  his  Honour  the 
Lieutenant-Governor  for  the  signification  of  his  Excellency's  pleasure  thereon. 
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The  bill  incorporates  certain  persons,  and  their  associates,  under  the  name  of  the 
'•  Provincial  (Jrand  Orange  Lodge  of  Prince  Edward  Island,"  gives  the  corporation  the 
usual  powers  incident  to  corporations,  and  makes  certain  provisions  as  to  how  sub- 
ordinate lodges  may  become  incorporated. 

In  1873,  two  bills  were  passed  by  the  legislature  of  Ontario,  intituled  :  "  An  Aci 
to  incorporate  the  Loyal  Orange  Association  of  Western  Ontario ; " 

And  "An  Act  to  incorporate  the  Loyal  Orange  Association  of  Eastern  Ontario;" 
which  were  reserved  by  the  Lieutenant-(xovernor  for  signification  of  his  Excellency's 
pleasure  thereon.  Upon  these  bills,  the  then  Minister  of  Justice,  Sir  John  A.  Macdonald 
reports  as  follows  : — 

"  That  these  Acts  purport  to  incorporate  two  provincial  associations.  That  the 
only  object  of  these  associations  appearing  on  the  face  of  the  Acts,  is  the  holding  of 
property,  real  and  personal.  That  this  being  a  provincial  object,  the  Acts  are  within 
the  competence  and  jurisdiction  of  the  provincial  legislature. 

"  Such  being  the  case,  in  the  opinion  of  the  undersigned,  the  Lieutenant-Governor 
of  Ontario  ought  not  to  have  reserved  these  acts  for  your  Excellency's  assent,  but 
should  have  given  his  assent  to  them  as  Lieutenant-Cjovernor. 

"  Under  the  system  of  government  that  obtains  in  England  as  well  as  in  the 
Dominion  and  its  several  provinces,  it  is  the  duty  of  the  advisers  of  the  Executive,  to 
recommend  every  measure  that  has  passed  the  legislature  for  the  executive  assent. 

"The  provision  in  the  British  North  America  Act,  1867,  'That  Your  Excellency 
may  reserve  a  bill  for  the  signification  of  Her  Majesty's  pleasure,'  was  solely  made  with 
a  view  to  protection  of  imperial  interests,  and  the  maintenance  of  imperial  policy, 
and  if  your  Excellency  should  exercise  the  power  of  reservation  conferred  on  you, 
you  would  do  so  in  your  capacity  as  an  imperial  ofiicer  and  under  royal  instructions. 

"  So  in  any  province  the  Lieutenant-Governor  should  only  reserve  a  bill  in  his 
capacity  as  an  officer  of  the  Dominion,  and  under  instructions  from  the  Governor- 
General. 

"  The  ministers  of  the  Governor  General  and  of  the  Lieutenant-Governor,  are  alike 
bound  to  oppose,  in  the  legislature,  measures  of  which  they  disapprove,  and  if,  notwith- 
standing, such  a  measure  is  carried,  the  ministry  should  either  resign,  or  accept  the  de- 
cision of  the  legislature  and  advise  the  passage  of  the  Bill. 

"  It  then  re^ts  with  the  (rovernor  General  or  the  Lieutenant-Governor,  as  the  case 
may  be,  to  consider  whethei-  the  Act  conflicts  with  his  instructions,  or  his  duty,  as  an 
imperial  or  a  Dominion  officer,  and  if  it  does  so  conflict,  he  is  bound  to  reserve  it,  what- 
ever the  advice  tendered  to  him  may  be,  but  if  not,  he  will  doubtless  feel  it  his  duty  to 
give  his  assent  in  accordance  with  advice  to  that  effect,  which  it  was  the  duty  of  his 
minist^  rs  to  give. 

''  With  respect  to  the  present  measures,  the  undei'signed  is  of  opinion  that  the 
Lieutenant-(]lovernor  ought  to  liave  reserved  them  for  your  Excellency's  assent,  as  he 
had  no  instructions  fiom  the  Governor  General  in  any  way  effecting  these  bills. 

"  They  are  entirely  within  the  competence  of  the  Ontario  legislature,  and  if  he 
had  sought  advice  from  his  legal  julvisei-,  the  Attorney  General  of  Ontario,  on  the  question 
of  comjH'tence,  ho  would  undou))todly  have  received  his  opinion,  that  the  Acts  were 
within  th(!  jurisdiction  of  the  provincial  legislature. 

"This  is  evident  from  the  fact,  that,  as  appears  by  the  votes  and  proceedings  of  the 
legislature,  the  Attorney  (General  voted  for  and  supported  the  bill,  as  a  member  of  the 
legislature. 

Under  thos<'  circumstances  the  uiuler-igned  recommends  that  the  Lieutenant-Gover- 
nor be  informed  that  your  ivxcelleiu-y  iluc>  not  propose  to  signify  your  pleasure  with 
respect  to  these  reserved  Acts,  or  take  ;uiy  action  upon  them. 

"  If  the  Acts  should  again  l)e  pa<sei|.  tlie  lieutenant-governor  slK)uld  consider  him- 
.self  bound  to  deal  with  theni  .it  once,  and  n<>t  ask  your  Excellency  to  intervene  in 
matters  of  provincial  concern,  and  solely  and  entirely  within  the  juri>*diction  and  com- 
petence of  the  legi-^lature  of  tlu>  province. 

"The  reserved  I5iii,  under  consideration,  is  of  pi-ecisolv  the  same  nature  as  the  bills 
passed  by  the  Ontario  legislature,  and  the   leniarks  above    quoted  apply  thereto.      For 
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these  reasons,  it  would  not  have  been  proper  to  recommend  that  the  assent  of  his  Ex- 
cellency should  be  given  to  it." 

I  recommend  that  the  substance  of  the  foregoing  remarks  be  communicated  to  the 
Lieutenant-Governor. 

Z.  A.  LASH, 

I  concur.  Dejnity  Minister  of  Justice. 

JAS.  Mcdonald, 

Minister  of  Justice. 


PRINCE  EDWARD  ISLAND— 42nd  VICTORIA,  1879. 

IsT  Session — 28Tn  General  Assembly.. 

Report  of  the  Honourable  the    Minister  of   Justice,    approved   by   His   Excellency    the 
Governor  General  in  Council  on  the  27th  day  of  April,  1881. 

Department  of  Justice,  Ottawa,  6th  April,  1881. 

I  have  the  honour  to  report  upon  the  Acts  passed  by  the  legislature  of  the  province 
of  Prince  Edward  Island,  in  the  forty-second  year  of  Her  Majesty's  reign,  as  follows : — 
Chapters  1  to  24  are  unobjectionable. 
I  recommend  that  the  power  of  disallowance  be  not  exercised  with  respect  to  these 

Acts. 

JAMES  McDonald, 

Minister  of  Justice. 
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PRINCE  EDWARD  ISLAND— 43ed  VICTORIA,  1880. 

2nd  Session — 28th  General  Assembly. 

Report   of    the  Honourable    the    Minister  of  Justice,  apjiroved   hy    His    Excellency  the 
Governor  General  in  Council,  on  the  17 th  November,  1881. 

Department  of  Justice,  Ottawa,   11th  November,  1881. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  the  Acts  passed  by  the  legislature 
of  the  province  of  Prince  Edward  Island,  in  the  year  1880,  received  by  the  Secretary  of 
State  on  the  1-4 th  day  of  December,  1880,  as  follows  : — 

Chapters  1  to  12,  and  14  to  24. 

The  above  Acts  do  not  seem  to  call  for  any  special  remark,  or  for  exercise  of  the 
power  of  disallowance.     I  recommend  that  they  be  left  to  their  operation. 

Cap.  13. — "An  Act  to  amend  an  Act  regulating  the  sale  by  license  of  Spirituous 
Liquors." 

The  undersigned  recommends  that  the  power  of  disallowance  be  not  exercised  with 
respect  to  this  Act,  but  desires  to  remark  that  some  of  its  provisions  may  be  held  to  be 
beyond  the  legislative  authority  of  the  provincial  legislature,  as  encroaching  upon  the 
regulation  of  trade  and  commerce,  but  as  the  precise  extent  of  the  authority  of  parlia- 
ment, and  of  the  provincial  legislature  over  the  subject  matter  has  not  yet  been  finally 
determined,  and  as  legislation  of  a  similar  character  in  other  provinces  has  been  left  to 
its  operation,  the  undersigned  recommends  that  the  power  of  disallowance  be  not 
exercised  with  respect  to  this  Act. 

A.  CAMPBELL, 

Minister  of  Justice. 
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PRINCE  EDWARD  ISLAND— 44th  VICTORIA,  1881. 

y  3rd  Session — 28th  General  Assembly. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  hy  His  Excellency  the 
Governor  General  in  Council  on  the  2Jf.th  November,  1882. 

Department  of  Justice,  Ottawa,  13th  November,  1882. 
To  His  Excelleticy  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  had  under  consideration  the 
Acts  of  the  general  assembly  of  the  province  of  Prince  Edward  Island,  passed  in  the 
year  1881  ;  and  he  recommends  that  the  power  of  disallowance  be  not  exercised  in 
regard  to  the  following  Acts,  namaly : — Chapters  1  to  17,  and  19  to  36. 

In  reference  to  chapter  18,  intituled  :  "An  Act  respecting  the  Administration  by 
the  Crown  of  the  Estate  of  Intestates  in  certain  cases,"  the  undersigned  has  submitted 
a  separate  report. 

A.  CAMPBELL, 

Minister  of  Justice. 


Eeport    of    the    Honourable  the   Minister  of  Justice,   approved  by    His    Excellency    the 
Governor  General  in  Council  on  the  1st  December,  1882. 

Department  of  -Justice,  Ottawa,  13th  November,  1882. 
7'o  His  Excellmcy  the  Governor  General  in  Council : 

The  undersigned  has  had  under  consideration,  an  Act  passed  by  the  general 
assembly  of  the  province  of  Prince  Edward  Island  in  the  year  1881,  chaptered  18,  and 
intituled  :  "  An  Act  respecting  the  Administration  by  the  Crown  of  the  Estates  of 
Intestates  in  certain  cases." 

He  observes  that  by  the  8th  section  of  the  Act,  it  is  provided  that,  "  moneys 
realized  from  estates,  to  which  the  Attorney  General  is  administrator  under  this  Act, 
shall  be  kept  iu  a  separate  account  in  such  bank,  or  invested  in  such  manner  as  the 
Lieutenant-Governor  in  Council  may,  from  time  to  time,  appoint,  and  all  moneys  which 
liave  been  unclaimed  for  ten  years,  shall,  from  time  to  time,  be  paid  into  the  treasury  of 
this  Island,  for  the  use  and  benetit  of  Her  Majesty." 

Among  the  estates  to  which  the  Attorney  General  may,  by  that  Act,  become 
administrator,  is  included  the  estates  of  persons  dying  intestate  and  without  heirs  or 
next  of  kin. 

In  the  case  of  fiercer  vs.  the  Attorney  General  of  Ontario,  the  Supreme  Court  of 
Canada  decided  that  revenue  derived  from  e-^cheats  is,  by  the  102nd  section  of  the 
British  Nortli  America  Act,  placed  under  the  control  of  parliament  as  part  of  the  Con- 
solidated Revenue  Fund  of  Canada. 

Although  that  case  is  the  subject  of  an  appeal  to  the  .Judicial  Committee  of  the 
Privy  Council,  the  undersigned  is  of  opinion  that  it  should  be  upheld  in  Canada  until 
reversed. 

For  these  reasons  he  recommends  that  the  Act  in  question  Ije  disallowed. 

A.  CAMPBELL, 

Minister  of  Justice. 
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Report  of  a  Committee  of  the  Honourable  the  Privy  Council,  approved  by  His  Excellency 
the  Governor  General  in  Council  on  the  1st  December,  1882. 

On  ea  report  dated  13th  November,  1882,  from  the  Minister  of  Justice,  stating  tKat 
he  has  had  under  consideration  an  Act  passed  by  the  general  assembly  of  the  province 
of  Prince  Edward  Island,  in  the  year  1881,  44  Vic,  chap.  18,  and  intituled:  "An  Act 
respecting  the  Administration  by  the  Crown  of  the  Estates  of  Intestates  in  certain 
cases  ;" 

Tlie  minister  observes  that  among  the  estates  to  which  the  Attorney  General  may, 
by  that  Act,  become  administrator,  are  included  the  estates  of  persons  dying  intestates 
and  without  heirs  or  next  of  kin,  and  that  by  the  8th  section  of  the  Act  it  is  p  ovided 
that  "  moneys  realized  from  estates  to  which  the  Attorney  General  is  administrator 
under  this  Act,  shall  be  kept  in  a  separate  account  in  such  bank  or  invested  in  such 
manne  •  as  the  Lieutenant-Governor  in  Council  may,  from  time  to  time,  appoint,  and  all 
moneys  which  have  been  unclaimed  for  ten  years  shall,  from  time  to  time,  be  paid  into 
the  treasury  of  this  island,  for  the  use  and  benefit  of  Her  Majesty." 

Tlie  minister  submits  that  in  the  case  of  Mercer  vs.  The  Attorney  General  of 
Ontario,  the  Suprera-  Court  of  Canada  decided  that  revenue  derived  from  escheats  is, 
by  the  102nd  ^ection  of  the  British  North  America  Act,  placed  under  the  control  of 
parliament  as  part  of  the  Consolidated  Revenue  Fund  of  Canada,  and  that  case  is  the 
subject  of  an  appeal  to  the  Judicial  Committee  of  Her  Majesty's  Privy  Council 

Tlie  minister  is  of  opinion  that  the  attention  of  the  Lieutenant-Governor  of  Prince 
Edward  Island  should  be  called  to  the  case  cited,  and  that  he  should  be  informed  that 
although  your  Excellency  has  not  been  advised  to  disallow,  in  the  meantime,  the  Act 
under  consideration,  its  provisions  would  be  illegal  in  the  event  of  the  decision  of  the 
Supreme  Court  in  tlie  case  referred  to  being  upheld  by  the  Judicial  Committee. 

The  committee  concur  in  the  report  of  the  Minister  of  Justice,  and  they  recommend 
that  the  Lieutenant-Governor  of  Prince  Edward  Island  be  informed  to  that  effect. 

JOHN  J.  McGEE, 

Clerk  Privy  Council. 


PRINCE  LDWARI)  ISLAND,— 46th  VICTORIA.  1882. 

4tii  Session — 28th  General  Assembly. 

Report  of  till',  HoiiDii r((})li'  tlte  Minister  of  Jiistice. 

Dki'autmkni' OF  Justice,  Ottawa,  l.'^th  February,  1883. 
To  Ilis  ExC'lhviicy  the  Gori'Vimr  Gciifritl  in  Co'iiici/  : 

The  undersigned  having  h;ul  under  consideration  the  Acts  ■  i  the  general  assembly 
of  the  province  of  Prince  Edwuril  fsliind  passed  in  the  session  of  I8S2,  recommends  that 
the  same  l)e  left  to  their  operation. 

Cliapters  ]  to  29  inclusive. 
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PRINCE  EDWARD  ISLAND— 46th  VICTORIA,  1883. 

1st  Session — 29th  General  Assembly. 

Report  of  the  Hon.   the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  20th  March,  188Jf.. 

Department  of  Justice,  Ottawa,  5th  February,  1884. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  havmg  had  under  consideration  the  Acts  of  the  general  assembly 
of  the  province  of  Prince  Edward  Island,  passed  in  the  year  1883,  chapters  1  to  29, 
respectfully  recommends  that  they  be  left  to  their  operation. 

While  making  this  recommendation,  the  undersigned  deems  it  proper  to  observe 
that  by  chap.  8,  intituled  :  "  An  Act  to  continue  certain  Acts  therein  mentioned,"  the 
Act  24th  Vic,  chap.  7,  intituled  :  "  An  Act  for  the  preservation  of  the  Alewives  Fish- 
eries in  this  Island,"  and  26th  Vic,  chap.  10,  intituled  :  "  An  Act  to  alter  and  amend 
the  Act  for  the  preservation  of  the  Alewives  Fisheries  in  this  Island,"  are  continued  and 
made  perpetual.  It  is  quite  clear  that  the  legislature  of  Prince  Edward  Island  could 
not  now  pass  these  Acts,  the  subject  of  sea  coast  and  island  fisheries  being  within  the 
exclusive  legislative  authority  of  Parliament. 

It  is  equally  clear  that  the  legislature  of  Prince  Edward  Island  has  no  power  to 
continue  these  Acts  in  force  after  the  date  at  which  they  expire. 

The  Act  in  question  continued  a  number  of  other  Acts  within  the  legislative 
authority  of  the  legislature  of  Prince  Edward  Island,  and  it  is,  in  the  opinion  of  the 
undersigned,  expedient  to  leave  it  to  its  operation,  calling  the  attention  of  the  local 
authorities  to  the  provision  continuing  the  two  Acts  specially  referred  to,  namely,  24 
Vic,  chap.  7,  and  26th  Vic,  chap  10.  The  attention  of  the  Minister  of  Marine  and 
Fisheries  has  also  been  called  to  this  matter. 

By  chapter  11,  intituled  :  "An  Act  relating  to  the  Acts  of  the  Dominion  Parlia- 
ment, respecting  Insolvent  Banks,  Insurance  Companies,  Loan  Companies,  Buildino- 
Societies  and  Trading  Corporations,"  provisions  are  made  similar  to  those  contained  in 
the  Act  of  the  parliament  of  Canada,  46th  Vic,  chap.  23,  intituled  :  "  An  Act  respecting 
Insolvent  Banks,  Insurance  Companies,  Loan  Companies,  Building  Societies  and  Trading 
Corporations.  ' 

The  Act  of  the  Island  legislature  was  assented  to  on  the  29th  day  of  April,  1883, 
and  that  of  parliament  on  the  25th  day  of  May,  1883. 

While  it  is  probably  true  that  the  former  is  unnecessary,  the  undersigned  is  of 
opinion  that  no  pubjic  inconvenience  can  arise  from  leaving  it  to  its  operation. 

By  chapter  25,  intituled  :  "  An  Act  to  incorporate  the  Inland  Steam  Navigation 
Company  of  Prince  Edward  Island,"  certain  persons  are  incorporated  by  the  name  of 
the  In'and  Steam  Navigation  Company,  and  are  given  the  general  powers  made  incident 
to  a  cor[»oration  by  the  Act  of  the  assembly  of  the  Island,  15th  A^ic,  chap.  14,  and  Acts 
in  amendment  thereof,  but  the  objects  for  which  corporate  powers  are  given  are  not 
stated. 

It  is,  therefore,  impossible  to  say  whether  the  objects  are  provincial  or  are  not,  and 
the  undersigned  is  of  opinion  that  the  attention  of  the  Lieutenant-Governor  should  be 
called  to  the  omission. 

If  this  report  is  approved,  the  undersigned  recommends  that  the  substance  of  it 
be  communicated  to  the  Lieutenant-Governor  of  Prince  Edward  Island. 

A.  CAMPBELL, 

Minister  of  Justice. 

R 
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PRINCE  EDWARD  ISLAND— 47th  VICTORIA,  1884 

2nd  Session — 29th  General  Assembly. 

Report  of  the  Hon.   the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
•    General  in  Council  on  the  7th  April,  1885. 

Department  of  Justice,  26th  March,  1885. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  considered  the  Acts  passed  by  the  legislature  of  the 
province  of  Prince  Edward  Island  in  the  year  1884,  chapters  1  to  26,  has  the  honour 
to  report  that  he  sees  no  objection  to  the  Acts,  and  respectfully  recommends  that  they 
be  left  to  their  operation,  and  that  the  Lieutenant-Governor  of  Prince  Edward  Island 
be  so  informed 

A.  CAMPBELL, 

Minister  of  Justice. 


PRINCE  EDWARD  ISLAND— 48th  VICTORIA,  1885. 

3rd  Session — 29th  General  Assembly. 

Report  of  the  Hon.   tJie  Mi7iister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  6th  March,  1886. 

Department  of  Justice,  Ottawa,  25th  February,  1886. 

To  His  E.rrcJlenry  the  Govcnior  GineraJ  in  Council: 

The  undersigned  luiviiig  had  under  consideration  the  Acts  of  the  legislature  of  the 
province  of  Prince  Kdward  Island  passed  in  the  session  held  in  the  year  1885,  chapters 
1  to  17,  respectfully  I'ecomniciids  that  they  be  left  to  their  operation. 

In  making  this  rccoiTiniendation  the  undersigned  desires,  however,  to  observe  that 
by  section  24  of  chapter  10,  intituled  :  "  An  Act  to  incorporate  the  Telephone  Company 
of  I'rince  Edwiird  Island,"  it  is  provided  that  any  pei'son,  who  shall  wilfully  or  mali- 
ciously injure,  molest  or  destroy  any  of  the  lines,  post  or  other  material,  or  property  of 
tin-  com{)any,  shall  be  liable  for  each  offince  to  a  fine  not  exceeding  .$20. 

Provision  is  made  for  the  punishiiicnt  of  such  an  offence  as  this  by  the  criminal 
law  of  Canada  relating  to  malicious  injuiics  to  j)roperty. 

The  undersigned  recommends  that  tlic  attention  of  the  Lieutenant-Governor  of 
Prince  lOdward  Island  be  called  to  this  section  witli  a  view  to  its  amendment. 

All  of  which  is  respcctfuUv  submitted. 

JOHN   S.  D.  THOMPSON, 

Mill  ixter  of  J/iatice. 
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PRINCE  EDWARD  ISLAND— 49th  VICTORIA,  1886. 

4th  Session — 29th  General  Assembly. 

Report  of  the  Honourable  the  Minister  af  Justice,  approved  hy  His  Excellency 
the  Governor  General  in  Council  on  the  oth  Aj^ril,  1887. 

Department  of  Justice,  Ottawa,  30th  March,  1887. 
To  His  Excellency  the  Governor  General  in  Coihucil : 

The  undersigned  has  the  honour  to  report  upon  the  Acts,  passed  by  the  legislature 
of  the  province  of  Prince  Edward  Island  in  the  session  of  1886,  authentic  copies  of 
which  were  received  by  the  Secretary  of  State  on  the  12th  October  last. 

The  9th,  15th,  16th,  17th,  ISth  and  20th  sections  of  the  Act,  49th  Victoria,  chapter 
4,  intituled  :  "  An  Act  respecting  the  Public  Health,"  deal  with  the  subject  of  quaran- 
tine, which  by  the  11th  paragraph  of  the  91st  section  of  the  British  North  America  Act, 
1867,"  is  exclusively  within  the  legislative  authority  of* the  parliament  of  Canada,  and  in 
respect  to  which  parliament  has  exercised  its  powers  of  legislation.     (11.  S.  C,  c.  68.) 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  of 
Prince  Edward  Island  be  called  to  the  matter,  with  a  view  to  steps  being  taken  to 
repeal  the  sections  mentioned,  and  that  the  further  consideration  of  the  Act  by  your 
Excellency  in  Council  be  for  the  present  deferred. 

The  undersigned  having  considered  the  other  Acts  of  the  legislature  of  Prince 
Edward  Island,  passed  in  the  session  of  1886,  chapters  1  to  3  and  5  to  19,  recommends 
they  be  left  to  their  operation,  and  that  the  Lieutenant-Governor  be  informed   thereof. 

JXO.  S.  D.  THOMPSON, 

Minister  oj   Justice. 


Repiirt  of  fJiP  Honourable  th<'  MiuiMer  of  Justice,   approved  by  His   Excellency   the 
Governor  General  in  Council  on  the  13th  August,  1887. 

Department  of  Justice,  Ottawa,  8th  August,  1887. 

To  His  Excellency  the  (yovernor  General  in  Council : 

Adverting  to  his  report  of  the  30th  March  last  upon  the  Acts  passed  by  the 
legislature  of  the  province  of  Prince  Edward  Island  in  the  session  of  1886,  the  under- 
signed has  the  honour  to  report  that  by  the  Act  of  that  legislature,  50  Victoria, 
chapter  5,  intituled  :  "  An  Act  to  amend  an  Act  respecting  the  Public  Health,"  sections 
9,  15,  16,  17,  18  and  20  of  the  Act  of  the  same  legislature,  49  Victoria,  chapter  4, 
intituled  :  "  An  Act  respecting  the  Public  Health,"  were  repealed,  and  to  recommend 
that  the  Act  last  mentioned  be  left  to  its  operation. 

JNO.  S.   D.  THOMPSON, 

Mia  ister  of  Justice. 
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PRINCE  EDWARD  ISLAND— 50th  VICTORIA,  1887. 

1st  Session,  30th  General  Assembly. 

Rejiort  of  the  Hon.  the  Minister  oj  Justice,   approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  2nd  October,  1888. 

Department  OF  Justice,  Ottawa,  30th  July,  1888. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  Acts  of  the  legislature  of  the 
province  of  Prince  Edward  Island  passed  in  the  year  1887,  and  begs  to  recommend 
that  they  (chapters  1  to  7,  and  9  to  23)  be  left  to  their  operation. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Goveriwr 
General  in  Council  on  the  2nd  October,  1888. 

Department  of  Justice,  Ottawa,  30th  July,  1888. 
To  His  Excellency  tlie  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  chapter  8  of  the  legislature  of 
the  province  of  Prince  Edward  Island,  passed  in  the  year  1887,  as  follows  : — 

Chapter  8,  Charlottetown  Water  Works  Act,  1887. 

The  undersigned  begs  to  call  attention  to  the  provisions  of  sections  19,  20  and  28 
of  this  Act,  wliich  are  mainly  intended  to  attach  penalties  to  unlawful  acts  which  are 
now  punishable  under  section  68  of  the  Revised  Statutes  respecting  malicious  injuries 
to  property. 

The  policy  of  attaching  penalties  and  punishments  by  provincial  legislation,  to 
ofifences  against  the  criminal  law,  seems  to  be  of  very  doubtful  utility,  and  the  validity 
of  such  provisions  is  open  to  doubt. 

The  undersigned,  however,  has  not  thought  it  necessary  to  recommend  the  dis- 
allowance of  this  Act,  but  recommends  that  a  copy  of  this  report,  if  approved,  be  sent 
to  the  Lieutenjiiit-CJovernor  of  the  said  province,  in  order  that  the  attention  of  his 
advisers  may  be  called  to  this  subject. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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PRINCE  EDWARD  ISLAND— 51st  VICTORIA,  1888. 

2nd  Session — 30th  General  Assembly. 

Rej)ort    of  the    Honourable  the  Minister  of  Justice,  approved  by    His    Excellency    the 
Governor  General  in  Council,  on  the  30th  January,  1SS9. 

Department  of  Justice,  Ottawa,  28th  Januaiy,  1889. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undei'signed,  having  had  under  consideration  the  Acts  of  the  legislature  of 
the  province  of  Prince  Edward  Island,  passed  in  the  session  held  in  the  year  1888, 
chapters  1  to  11,  13,  and  15  to  22,  respectfully  recommends  that  they  be  left  to  their 
operation. 

Respectfully  submitted. 

JOHN  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report   of  the    Honourable   the   Minister  of  Justice,  aj)])roved  by    His    Excellency   the 
Governor  General  in  Council  on  the  5th  February,  1889. 

Department  of  Justice,  Ottawa,  28th  January,  1889. 
To  His  E.rcellency  the  Governor  General  in   Council : 

The  undersigned  has  the  honour  to  submit  for  consideration  his  report  on  chapters 
12  and  14,  entitled  respectively  :  "An  Act  to  consolidate  and  amend  the  several  Acts 
incorporating  the  City  of  Charlottetown,"  and  "  The  Prince  Edward  Island  Joint  Stock 
Companies  Act,"  passed  by  the  legislature  of  the  province  of  Prince  Edward  Island  in 
the  session  of  1888  ;  an  authentic  copy  of  which  was  received  by  the  Secretary  of  State 
on  the  28th  August  last. 

Chapter  12,  section  76,  of  this  Act,  authorizes  the  city  council  to  levy  a  personal  tax 
upon  commercial  travellers.  It  is  doubtful  whether  legislation  of  this  character  is  not 
an  infringement  upon  the  exclusive  power  of  the  Dominion  parliament  to  legislate  in 
respect  to  trade  and  commerce. 

Section  112  is  undoubtedly  an  infringement  of  this  power,  inasmu  h  as  it  legislates 
directly  in  respect  to  the  harbour  of  Charlottetown,  which,  under  the  provisions  of  the 
British  North  America  Act,  is  vested  in  the  Dominion  parliament. 

Inasmuch  as  the  object  which  the  legislature  of  Prince  Edward  Island  had  in*  view 
in  enacting  this  provision  may  be  obtained  in  another  way,  the  undersigned  recommends 
that  the  section  be  repealed. 

By  section  114  of  this  Act,  power  is  given  to  the  city  council  to  make  by-laws  in 
connection  with  the  regulation  of  markets,  and  as  to  the  manner  of  selling  and  weighing 
divers  staple  articles. 

It  also  gives  power  to  regulate  and  provide  by  By-law  "for  the  erection  and  rent  of 
wharfs,  piers,  quays  and  docks  in  the  city,  and  the  tolls  or  wharfage  to  be  paid  for 
vessels  or  steam  boats  touching  thereat."  It  also  provides  for  the  enforcement,  by  by- 
law, of  the  due  observance  of  the  SabV)ath,  and  for  by-laws  to  prevent  vice,  immorality 
and  indecency  in  the  streets  and  other  public  places  within  the  city,  and  to  "  regulate 
the  sale  of  goods,  wares,  or  merchandise,  either  by  samples  or  otherwise,  by  i:)ublic  auc- 
tion or  by  private  contract  in  the  said  city  by  commercial  travellers  or  agents." 
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This  legislation  touches  subjects  which  are  under  the  control  of  the  parliament  of 
Canada.  It  proposes  to  deal  with  these  subjects  as  if  they  were  under  the  control  of 
the  provincial  legislature.  It  may  therefore,  lead  to  confusion  by  appearing  to  permit 
Municipal  regulations,  not  altogether  subordinates  to  the  legislation  and  the  legislative 
rights  of  the  parliament  of  Canada. 

It  is  possible,  however,  that  these  enactments  may  be  useful  and  that  by-laws  may 
be  made  under  them,  which  will  be  within  provincial  and  municipal  authority,,  as  for 
instance,  the  regulation  of  the  places  where  markets  may  be  held,  the  enforcement  by 
the  police  of  the  enactments  of  Canada  regulating  the  sale  by  weight  or  otherwise,  of 
various  commodities,  and  the  erection  and  management  of  wharfs,  etc.,  on  property  be 
longing  to  the  city. 

The  undersigned  therefore  deems  it  sufficient  to  call  attention  to  the  necessity  for 
care  in  the  carrying  out  of  such  enactments,  and  does  not  recommend  that  the  power  of 
disallowance  be  exercised  in  respect  to  them. 

Section  135  provides  that  the  Lieutenant-Governor  in  Council  shall  appoint  a 
stipendiary  magistrate  fur  the  city  of  Charlottetown,  with  jurisdiction  to  hear  every 
criminal  offence  and  j^rosecution  cognizable  before  two  justices  of  the  peace. 

By  section  147  it  is  enacted  that  the  stipendiary  magistrate  of  the  said  city  for 
the  time  being  shall  hold  a  court  for  the  recovery  of  small  debts,  to  be  known  as  "  The 
City  Court "  and  he  shall  be  the  judge  of  such  court. 

By  section  148  the  said  city  court  is  vested  with  the  same  jurisdiction,  powers 
and  authorities  up  to,  but  not  beyond,  the  sum  of  $80.00,  as  the  county  courts  of  judi- 
cature now  possess,  by  virtue  of  any  Acts  of  the  legislature  of  the  province,  and  the 
said  court  and  the  judge  thereof,  shall,  subject  to  the  limitations  aforesaid,  have  the 
same  powers  as  the  county  court  judges  possess  by  virtue  of  any  of  the  Acts  aforesaid, 
for  the  collection  of  debts. 

Other  provisions  in  the  Act  give  to  the  judge  of  the  city  court  the  same  powers  in 
respect  to  practice,  relief  of  insolvent  debtors,  arrests  and  other  matters,  as  are  possessed 
by  county  court  judges. 

The  undersigned  is  of  opinion  that  the  judge  of  the  city  court  referred  to  in  these 
sections,  is  not  such  an  officer  as  may  be  appointed  by  the  Lieutenant-Governor  of  the 
province,  but  tliat  he  is  a  judge  within  the  meaning  of  section  96  of  the  British  North 
America  Act,  and  should  therefore  be  appointed  by  your  Excellency  in  Council,  and  he 
therefore  recommends  that  the  attention  of  the  Lieutenant-Governor  of  Prince  Edward 
Island  be  called  to  this  enactment  with  a  view  to  his  advisers  promoting  legislation, 
either  conferring  different  jurisdiction  on  the  stipendiary  magistrate,  or  providing  that 
his  appointment  shall  vest  in  your  Excellency  in  Council,  under  the  provisions  of  the 
Britisli  Xorth  America  Act,  and  that  further  action  in  respect  to  the  Act  in  question 
lie  deferred,  until  after  the  answer  of  his  Honour  the  Lieutenant-Governor  shall  have 
Vjeen  received. 

Chapter  14. — Section  02  of  this  Act,  having  reference  among  other  things  to  bills 
of  exchange  and  promissory  notes,  is,  in  the  o})inion  of  the  undersigned,  an  infringement 
upon  the  exclusive  authority  in  that  respect  of  the  Dominion  parliament,  and  should  be 
repealed. 

The  undersigned  respectfully  recoiinnends  that  a  copy  of  this  report,  if  approved, 
be  transmitte<l  to  his  honour  the  Lieutcnant-(iovernor  of  Prince  Edward  Island. 

JN(3.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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PRINCE  EDWARD  ISLAND— 52nd  VICTORIA,  1889. 

3rd  Session — 30th  General  Assembly. 

Report  of  the  Honourable  the   Minister  of  Justice,   approved  by  His   Excellency   the 
Governor  General  in  Council  on  the  28th  June,  1890. 

Department  of  Justice,  Ottawa,  31st  May,  1890 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  respectfully  recommends  that  the  Acts  passed  by  the  legislature 
of  the  province  of  Prince  Edward  Island  in  the  session  of  1889,  chapters  1  to  23 
inclusive,  be  left  to  their  operation. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


PRINCE  EDWARD  ISLAND— 53rd  VICTORIA,  1890. 

1st  Session — ."Ust  General  Assembly. 

Report  of  the  Hon.    the  Minister  of  Justice,   approved  by  His  Excellency   the   Governor 
General  in  Council  on  the  lllh  April,  1891. 

Department  of  Justice,  Ottawa,  14th  March,  1891. 

Ih  His  Excellency  the  Governor  General  in  Cotonril: 

The  undersigned  having   considered  the    Acts   passed  by   the    legislature    of  the 
province  of  Prince   Edward   Island,  in  the  session  held  in  the  year  1890,  chapters  1  to 

20,  and  22,  respectfully  recommends  that  they  l)e  left  to  their  operation,  and  that  the 
Lieutenant-Governor  of  that  province  be  informed  thereof.  Received  by  the  Secretary 
of  State,  18th  August,  1890. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Jnstice. 

Report  of  tlia  Honourable   the  Minister   of  Justice,  approved  by  His  E.'-ceUency  tlie 
Govvernor  G<'neral  in  Council  on  the  11th  April,  1801. 

Department  of  Justice,  Ottawa,   14th  March,   1891. 

To  His  Excelhmcy  the  Governor  General  in  Council  : 

Tlie  undersigned  has  the  honour  to  report  upon  an  Act  passed  by  the  legislature  of 
the  province   of  Prince    Edward    Island  in  the  session  held  in  the  year  1890,  chaptered 

21,  intituled  "  An  Act  to  incorporate  the  Full  Electric  Company  of  Prince  Edward 
Island,"  which  Act  was  received  by  the  Secretary  of  State  on  the  18th  August,  1890. 
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Sections  35  and  36  of  this  Act  would  appear  to  be  legislation  affecting  criminal 
law,  and  the  offences  therein  legislated  against,  would  seem  to  be  sufficiently  provided 
for  by  the  Act  in  respect  to  malicious  injuries  to  property,  contained  in  the  Revised 
Statutes  of  Canada. 

The  undersigned  would  recommend  that  the  attention  of  the  Lieutenant-Governor 
of  the  province  be  called  to  these  sections,  with  a  view  to  their  repeal  at  the  next  meet- 
ing of  the  legislature. 

The  undersigned  nevertheless  recommends  that  the  Act  be  left  to  its  operation. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


PRINCE  EDWARD  ISLAND— 55th  VICTORIA,  1891. 

2nd  Session — 31st  General  Assembly. 

Report  of  the    Honoicrable    the  Minister   of  Justice,   approfied  by  His    Excellency  the 
Governor  General  in  Cothucil  on  the  GtJi  August,  1892. 

Department  of  Justice,  Ottawa,  26th  May,  1892. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  all  the  Acts  of  the 
general  assembly   of  the   province  of  Prince  Edward   Island   passed  in  the  year  1891, 
and  assented  to  on  the  15th  day  of  July,  1891,  containing  twenty  chapters,  and  he  begs 
to  recommend  that  the  same  be  left  to  their  operation. 
Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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PRINCE  EDWARD    I^LAND-55th  VICTORIA,  1892. 

3rd  Session — 31st  General  Assembly. 
Petition  from  Edward  Byrne  mid  others,  to  the  Honourable  the  Minister  of  Justice. 

Charlotte rowx,  P.E.I.,  May,  1892. 

Sir, — Your  memorialists  respectfully  suggest  the  following  reasons  for  disallowing 
the  bill  passed  by  the  local  legislature  of  tliis  province  at  its  last  session,  intituled  :  "  An 
Act  to  regulate,  by  police  and  municipal  regulations,  the  sale  of  Intoxicating  Liquors  in 
the  city  of  Charlottetown,  and  so  to  preserve  therein,  public  decency,  and  repress  drunk- 
enness and  disorderly  conduct." 

1.  The  bill  is  framed  to  operate  only  in  the  municpality  known  as  the  city  of  Char- 
lottetown. Under  the  provisions  of  the  British  North  America  Act,  the  local  legislature 
could  only  deal  with  the  question  of  the  sale  of  intoxicating  liquor  within  the  munici- 
pality on  either  of  two  grounds  :  first,  for  the  purpose  of  raising  a  revenue,  or  for  the 
good  government  and  maintenance  of  peace  in  the  municipality.  The  bill  objected  to, 
does  not  legislate  for  the  purpose  of  raising  a  revenue,  local  or  provincial.  The  authority 
upon  which  the  legislature  can  claim  the  power  to  legislate  must,  therefore,  be  under 
subsection  8  of  section  92,  British  North  America  Act. 

2.  Your  memorialists  submit  that  said  subsection  8  cannot  give  the  authority 
claimed.  The  words,  "  municipal  institutions  in  the  province,"  cannot  surely  mean 
that  the  legislature  can  deal  with  subjects  reserved  for  the  federal  government,  such  as 
the  regulation  of  trade  and  commerce.  • 

3.  Your  memorialists  submit  that  the  laws  enacted  for  the  good  government  of  a 
municipality,  under  said  subsection  8,  must  be  reasonable,  and  such  as  can  fairly  be 
considered  as  tending  to  the  promotion  of  the  object  in  view.  Regulations  restricting 
the  retail  liquor  trade  to  certain  hours,  is  clearly  in  the  interest  of  peace  and  ordei-,  but 
restrictions  on  the  wholesale  trade  are  not. 

The  Act  complained  of  goes  still  further,  and  enacts  that  no  intoxicating  liquor  in 
any  quantity,  can  be  sold  in  the  municipality  within  certain  hours,  that  is  to  say  from 
or  after  the  hour  of  six  o'clock  on  Saturday  afternoon,  till  seven  o'clock  on  Monday 
morning  thereafter,  nor  during  the  balance  of  the  week  from  the  hour  of  ten  o'clock  at 
night,  until  7  o'clock  in  the  forenoon  of  the  next  day.  The  statute  also  provides  that 
no  sale  of  intoxicating  liquor  in  any  quantity  shall  be  made  in  the  city  "  except  in  a 
room  or  apartment  built  and  constructed  as  follows  :  viz..  On  a  ground  floor  open  to 
view  in  its  entire  interior,  without  partition  or  screen,  containing  as  fixed  furniture 
therein,  nothing  except  a  counter  not  exceeding  three  feet  in  height,  having  only  one 
entrance  or  exit,  and  that  one,  on  and  facing  one  of  the  public  streets  of  the  city,  and 
having  facing  such  street,  a  window  so  built  and  constructed,  as  to  afford  full  view  from 
without  of  the  interior  of  such  room  or  apartment." 

Your  memorialists  admit  that  this  provision  in  section  three  of  the  said  Act  has  no 
bearing  or  tendency  "  to  maintain  public  decency  and  repress  drunkenness"  in  the 
city.  This  enactment  is  harsh  and  unreasonable  and  more  for  the  purpose  of  obstruct 
ing  dealers  and  the  public,  than  for  the  benefit  of  the  city. 

If  this  enactment  becomes  law,  a  hogshead  of  ale  or  beer  cannot  be  sold  from  a 
warehouse  or  brewery,  or  by  order,  in  this  city,  unless  in  a  room  on  a  public  street 
constituted  as  mentioned  above.  We  submit  that  the  provision  in  said  Act  clear  yi  n- 
terferes  with  matters  or  subjects  over  which  the  parliament  of  Canada  alone  has 
jurisdiction.  The  sale  of  a  hogshead  of  beer  by  a  brewer,  to  a  ship  in  port,  to  be  carried 
beycnd  the  limits  of  this  province,  unless  sold  within  the  restrictions  of  the  Act  will 
constitute  a  violation  of  the  statute.     No    sale  can  be  effected    by  correspondence     nor 
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can  the  price  of  the  goods  sold  on  credit  be  recovered  by  the  ^•endor,  whether  sold  to  a 
citizen,  or  by  correspondence  to  a  citizen  of  another  province  or  country. 

Whiln  this  provision  of  section  seven  may  be  within  the  power  of  the  legislature 
the  section  is  novel  and  unworkable. 

Your  memorialists  humbly  submit  that  the  statute  complained  of  is  beyond  the 
power  of  the  local  legislature  to  pass,  that  it  infringes  upon  the  jurisdiction  of  the  par- 
liament of  Canada  in  obstructing  trade  and  commerce,  and  that  it  is  not  calculated  to 
promote,  the  good  government,  peace  and  order  of  the  city. 

For  the>e  reasons  we  humbly  submit  that  the  said  statute  should  not  be  assented  to, 
by  his  Excellency  the  Governor  General. 

And  vour  petitioners  as  in  duty  bound  will  ever  pray  : — 

P.  P.  GILLTS.  EDWARD  BYRNE. 

EWEN  MACDOUGALL.  JAMES  EDEX. 

F.  McKENNA.  MORRIS  &  HYNDMAN, 

DOM.  REDDIN,  Jr.  J.  A.  T    MORRIS. 
JAMES  BYRNE. 


7V//3  llonoiirahJe  Attorney  General  Peters  to  the  Honourable  the  Minister  of  Justice. 

CiiAKLOTTpyrowN,  Gth  October,  1892. 

Dear  Siu, — Referring  to  the  memorial  addressed  to  you  by  certain  liquor  dealers 
in  Charlottetown,  asking  tor  the  disallowMuce  of  the  statute  passed  at  the  last  session  of 
the  legislature  of  Prince  Edward  Island,  intituled  :  "  An  Act  to  regulate  by  police  and 
municipal  regulations,  the  sale  of  Intoxicating  Li(iu()rs  in  the  city  of  Charlottetown, 
and  so  to  preserve  therein  pulilic  decency  and  repress  drunkenness  and  disorderly  con- 
duct," and  in  further  reply  to  the  letter  received  by  me  from  the  Deputy  Minister  of 
Justice,  dated  the  23rd  Sept.  ult.,  1  would  respectfully  submit  the  following  observa- 
tions with  regard  to  the  Act  : 

III  the  first  place,  I  contend  our  legislature  has  clearly  power  to  pass  any  statute 
relating  to  municipal  institutions  in  the  province,  and  also  relating  to  any  matter  of  a 
merely  local  oi-  private  nature  in  the  province — this  power  being  expressly  given  by  sub- 
sections 8  and  16,  of  section  92,  of  the  British  North  America  Act. 

The  statute  in  question,  in  the  first  place,  has  for  its  object  the  preservation  of 
good  order  in  one  iuunicii)ality  only,  namely,  that  of  Charlottetown,  and  it  is  therefore 
purely  local  in  its  operation.  Its  several  {provisions  are  confined  in  their  operation  to 
the  regulation  of  the  sale  of  liquoi-  in  Charlottetown,  and  it  is  submitted  are  all  intra 
virex,  under  either  one  of  the  heads  of  "  regulations  of  municipal  institutions  in  the 
province,"  or  of  '' ])ure!y  Im-.d  matters."  The  first  provision  is  that  the  sale  of  liquor 
shall  only  take  place  in  i-oonis  of  a  certain  description.  The  object  of  this  section  is 
apparent.  Experience  has  shown  that  drinking  greatly  increases  if  it  is  carried  on  in 
places  to  which  jieciple  can  resort  secretly.  By  the  present  Act,  any  person  who  wishes 
t  »  resort  to  a  l)arroom  must  do  so  openly.  Tliis  section  is  now  doing  good  work.  The 
pernicious  liaijit  of  treating  has,  to  a  great  extent,  been  stopped  by  it,  as  the  majority  of 
peiple  who  go  into  bar-rooms,  espoeiiUy  in  a  small  place  like  this,  do  not  care  to  stay 
in  for  any  gi'eater  length  of  tinie  than  to  enable  them  to  get  their  drink  ;  and,  conse- 
quently, the  habit  which  existed  hei'etofore,  and  which  was  responsible  for  a  great  deal 
of  drunkenness — that  when  two  or  three  \v(>ut  into  a  bar-room  every  one  treated  in  turn 
— has  been  greatly  decreased.  Practically  speaking,  this  provision  of  the  law  is  now 
being  observed  i)y  almost  all,  if  not  all.  of  the  licpior  dealers  in  Charlottetown. 

I  would  also  tlirect  your  attent  ion  to  tin;  fact  that,  the  case  of  "  Queen  r.s.  Hodge,"  is 
a  direct  authority  that  a  ngulation  of  this  kind  does  come  within  the  power  of  the  local 
legislatui-f^s.  1  do  not  understand  from  the  memorial  that  the  signers  actually  contend 
this  section  is  heyonil  the  ]iowers  of  the  legislature,  but  they  seem  to  say  that  it  is  an 
unreasonal)le  provision,  and  one  that  has   no  tendency  to  maintain  decency  or  repress 
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drunkenness  in  the  city.  Assuming  for  the  sake  of  argument  that  the  local  legislature 
has  the  power  to  pass  a  statute  of  this  nature,  I  would  respectfully  submit  that  the 
local  legislature  alone  has  the  right  to  judge  what  the  particular  provisions  of  the  statute 
should  be.  But,  as  a  matter  of  fact,  we  have  now  had  experience  of  the  law  since  it 
came  into  force  in  July,  and  I  have  no  hesitation  in  saying  that  this  provision  has  not 
proved  harsh  or  unreasonable,  and  that  it  has  shown  itself  of  valuable  assistance  in 
maintaining  public  decency,  and  repressing  drunkenness  in  the  city.  I  ihink  I  am 
safe  in  saying  that  this  clause  is  looked  upon  by  all  classes  of  our  people  as  being  most 
beneficial. 

As  I  understand  the  memorialists,  they  raise  a  further  objection  to  this  clause  on 
the  ground  that  it  does,  or  may,  interfere  with  the  wholesale  dealing  in  liquors.  A 
definition  of  what  is  wholesale  dealing  would  be  necessary  before  a  statute  could  be 
framed  to  exactly  meet  this  case.  We  have  vi-ry  few  wholesale  dealers  in  this  city,  in 
fact,  I  doubt  if  there  is  one  who  would  come  within  what  would  be  properly  deemed  a 
wholesale  dealer  in  liquor,  except  peihaps  the  one  brewery  owned  by  Messrs.  Morris  ife 
Hyndman  who  signed  the  petition.  If  there  was  a  statute  passed  by  a  competent 
parliament,  defining  what  "  wholesale  "  means,  it  would  be  easy  to  frame  a  statute  which 
would  regulate  only  the  retail  trade,  which  is  practically  all  we  aim  at  ;  but  if  we  were 
to  insert  in  this  statute,  a  clause  that  it  should  not  apply  to  "  wholesale  "  dealing,  who 
could  judge  what  sale  came  within  the  exception?  One  man  night  consider  "one" 
bottle  wholesale,  another,  10  gallons,  etc.  Any  exception  of  this  kind  would  be  unwork- 
able, without  a  definition  of  what  "whoh  sale"  means  ;  and  if  the  contention  that  we  have 
no  power  to  deal  with  wholesale  selling  at  all  be  correct,  how  can  we  possibly  have 
authority  to  define  what  wholesale  means  ;  the  very  definition  itself  would  be  legislating 
on  the  subject. 

The  clauses  in  the  British  North  America  Act,  giving  the  local  parliament  power  to 
deal  with  local  matters,  and  giving  the  Dominion  parliament  power  to  deal  with  trade 
and  conuuerce,  must  be  read  together  ;  and  a  local  statute  which  regulates  the  sale  of  a 
particular  article  in  a  particular  locality  may  be  perfectly  good,  although  it  incidentally 
does  appear  to  transgress,  on  the  ground  that  it  interferes  with  trade  and  commerce. 
It  does  not  matter  whether  the  provisions  I'egulating  the  sale  of  liquor  may,  to  a  certain 
extent  appear  to  interfere  with  trade  and  commerce,  provided  the  statute  can,  bona  fide, 
be  said  to  relate  to  "municipal  institutions  "  in  the  province,  or  to  deal  with  purely 
local  matters.  Here  it  cannot  be  said  that  trade  or  commerce  is  at  all  interfered  with. 
The  Act  simply  says  you  may  sell  as  much  liquor  as  you  like,  but  for  the  purpose  of 
preserving  quiet  in  this  locality,  your  sales  must  be  carried  on  in  a  particular  room, 
which  can  easily  be  provided. 

That  such  provisions  can  legally  be  made  I  would  refer  to  the  different  license  laws 
now  in  force  in  the  several  provinces,  every  one  of  which  contains  provisions  of  a  some- 
what similar  nature.  If  the  local  legislature  cannot  rn^ke  a  law  regulating  the  place 
where  liquor  can  be  sold  in  any  particular  locality,  neither  can  they  regulate  the  sale  of 
any  other  commodity.  Take,  for  instance,  kerosene  oil.  This  is  known  to  be  dangerous, 
but  if  the  contention  now  raised  be  correct,  the  local  legislature  could  not  pass  a  law 
authorizing  the  city  of  Charlottetown  to  regulate  its  safe  storage  or  sale  by  by-law. 
Nor,  to  take  another  example,  could  the  local  legislature  frame  an  Act  to  say  that  fish 
or  meat  could  only  be  sold  in  certain  places,  although  it  is  apparent  that  such  regulations 
are  absolutely  necessary. 

The  power  to  regulate  purely  local  matters  is  a  very  broad  power  and  was  given  to 
the  local  parliaments,  because  it  is  obvious  that,  the  circumstances  of  each  province 
being  diff"erent,  it  would  be  impossible  to  deal  with  the  local  subjects  in  the  general 
parliament.  A  regulation  that  would  be  good  in  Charlottetown  might  be  ridiculous  if 
applied  to  Montreal,  and  vice  versa. 

The  test  is  whether  this  A.ct  does  not  deal  with  a  purely  local  matter.  I  quite 
admit  that,  if  we  tried,  under  the  pretense  of  passing  a  statute  relating  to  local  matters, 
to  pass  a  statute  which  would  in  reality  be  prohibitive,  if  would  be  perfectly  proper  for 
the  government  at  Ottawa  to  interfere.  But  this  statute  is  a  honafide  attempt  to  pass 
a  law  simply  to  regulate  the  sale  of  liquor,  not  with  the  object  of   prohibition,   but   so 
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that  the  sale  should  be  carried  on  in  such  a  way  as  to  do  as  little  injury  as  possible. 
And;  therefore,  the  disallowance  of  this  Act,  would  be  an  undue  interference  with  the 
rights  of  the  province. 

The  Act  was  asked  for  by  an  immense  number  of  people  in  Charlottetown,  was 
passed  by  almost  the  consent  of  both  sides  of  politics,  and  it  has  proved  to  be  a  fairFy 
successful  Act  up  to  th"  present  time. 

The  second  provision  of  the  Act  is,  that  no  liquor  shall  be  sold  xo  any  one  under  16 
years  of  age.  Surely  this  provision  is  good,  whether  it  be  of  wholesale  or  retail  :  in  fact 
the  memorialists  do  not  object  to  it. 

The  third  provision  is  that  the  person  who  makes  another  intoxicated,  shall  be 
liable  for  the  damages,  as  well  as  the  person  who  actually  does  them.  There  is  no  objec- 
tion raised  to  this  section  that  I  can  see. 

The  next  provision  regulates  the  time  when  liquor  shall  be  sold.  The  hours  m<='n- 
tioned  here  are  most  reasonable.  It  cannot  be  sold  after  10  o'clock  on  any  week  night 
but  Saturday,  nor  after  6  o'clock  on  Saturday  night.  The  very  men  who  have  signed 
this  petition  themselves  approve  of  these  provisions. 

There  is  also  a  provision  that  liquor  sold  on  credit  shall  not  be  recovered  for.  So 
far  as  we  are  concerned,  this  is  not  a  new  provision,  for  it  has  been  the  law  of  our 
province  for  years.  How  far  this  provision  would  affect  sales  made  to  people  abroad,  I 
do  not  know.  But  such  a  question  has  never  arisen  here,  nor  is  it  likely  to  arise,  for 
there  is  no  such  thing  as  the  exportation  of  liquor  from  this  island.  But  the  principle 
of  the  provision  that  liquor  should  not  be  sold  on  credit  is,  in  my  opinion,  most  bene- 
ficial. In  the  case  of  labourers  who  are  employed  at  steady  wages,  and  who  get  paid 
once  a  week  or  month  as  the  case  may  be,  if  they  run  up  a  bill  for  liquor  at  the  end  of 
the  week  or  month  as  the  case  may  be,  a  large  proportion  of  their  wages  will  probably 
be  spent  in  advance.  Examples  of  this  were  brought  before  my  notice  before  the  bill 
was  passed.  Some  examples  were  sworn  to  before  the  Royal  Liquor  Commission  when 
in  session  here,  and  it  was  shown  that  in  some  cases,  the  wages  of  our  labourers  were 
practically  mortgaged  in  advance,  for  liquor.  It  was  to  prevent  this  that  the  section 
was  introduced,  but  as  I  said  before,  it  is  in  reality  not  a  new  provision  with  us,  the 
only  oV)iection  to  the  section  is  the  difficulty  of  enforcing  it.  The  men  who  drink  and 
run  up  a  bill,  will  very  often,  in  fact  nearly  always,  pay  it,  although  the  law  says  they 
need  not  pay  it. 

In  conclusion,  T  would  say  that  it  would  be  a  very  serious  matter  if  this  statute 
were  disallowed.  If  there  are  any  particular  clauses  in  it  which,  on  consideration,  you 
think  are  ultra  vires,  and  if  you  will  point  them  out  to  me,  I  will  be  able  to  take  into 
consideration  the  advisability  of  amending  them  at  our  next  session,  provided  such 
amendments  can  be  made,  without  interfering  with  the  genez'al  efficiency  of  the  Act. 
But  I  would  point  out  to  you,  that,  where  so  many  decisions,  some  of  them  apparently 
conflicting,  have  been  given  as  to  what  is  and  what  is  not  within  the  powers  of  the  local 
legislature,  the  proper  place  to  decide  these  (juestions  is  before  our  courts.  I,  for  one, 
would  be  (|uite  prepared  to  lay  the  matter  before  the  Supreme  Court  for  decision  and  to 
be  bound  by  their  judgment. 

I  inclose  you  a  copy  of  a  judgment  given  by  Mr.  Justice  Hodgson,  on  an  application 
for  a  certiorari,  which  was  made  for  the  purpose  of  testing  the  constitutionality  of  this 
statute.  The  question  there  was  certainly  confined  to  the  sale  by  retail ;  but  at  the 
same  time,  it  i.-i  a  judgment,  in  which  the  judge  declares  that  in  his  opinion,  the  Act  is 
constitutional. 


Yours  truly, 


FKED.  PETERS, 

Attorney/  General,  P.  E.  Island. 
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Mr.  Neil  McLeod  to  the  Honourable  the  Minister  of  Justice. 

Charlottetown,  P.E.I.,  10th  May,  1892. 

The  undersigned  desires  to  present  you  with  some  reasons  against  allowing  the  biU 
passed  by  the  provincial  legislature  at  its  late  session  intituled  :  "An  Act  respecting 
the  Legislature  "  to  go  into  operation. 

This  bill  makes  a  radical  change  in  the  constitution  of  this  province,  abolishing 
the  legislative  council  and  enacting  that  after  the  dissolution  of  the  present  house  of 
assembly  the  legislature  shall  be  composed  of  the  Lieutenant-Governor  and  one  house 
known  as  the  legislative  assembly. 

Ths  preamble  of  the  said  bill  sets  out  an  agreement  entered  into  between  the 
house  of  assembly  and  the  legislative  council,  whereby  the  legislative  council  had 
agreed  to  surrender  its  separate  powers  and  privileges,  and  to  establish  a  legislature  of 
one  house,  known  as  the  legislative  assembly  consisting  of  thirty  members,  one  half  at 
least  of  whom  shall  be  chosen  by  the  elector-^  possessing  a  real  estate  qualification  of  the 
value  of  at  least  .$325.00,  on  the  express  condition  that  the  qualification  of  electors  and 
the  proportion  of  members  created  by  the  said  bill,  should  not  be  altered  or  diminished, 
unless  by  a  two-thirds  vote  of  the  members  of  the  legislative  assembly  thereby 
created. 

In  order  to  secure  the  permanency  of  the  constitution  called  into  existence  by  the 
measure,  and  to  carry  out  the  agreement  before  referred  to,  it  is  enacted  by  section  1 79 
in  draft  that  no  change  shall  hereafter  be  made  in  the  proportion  of  councillors,  who 
shall  sit  in  the  legislative  assembly,  or  in  the  qualification  of  electors  entitled  to  vote  for 
such  councillors,  unless  such  a  change  be  agreed  to  by  at  least  two-thirds  of  the  mem- 
bers of  the  legislative  assembly  for  the  time." 

If  it  is  intra  vires  of  the  powers  of  the  provincial  legislature  to  enact  that  no 
change  shall  be  made  in  the  new  constitution  created,  unless  by  a  two-thirds  vote  of  the 
members  of  the  legislative  assembly  as  constituted  under  the  bill,  it  would  be  equally 
competent  for  our  legislature  to  enact  that  a  nine-tenths,  or  a  unanimous  vote,  would 
be  necessary  to  effect  a  change  in  our  constitution. 

If  the  provincial  legislature  really  has  the  powers  and  jurisdiction  claimed  for  it 
in  this  measure,  it  is  undoubtedly  competent  to  give  tliis  province  a  constitution,  that 
no  future  legislature  can  vary  or  alter. 

Under  section  92,  subsection  1,  of  the  British  North  America  Act,  it  is  provided 
that  each  province  in  the  confederation  may  amend  from  time  to  time  the  constitution 
of  the  province.  This  section  clearly  gives  to  each  provincial  legislature,  that  is  to 
the  majority  of  members  constituting  such  provinc  al  legislature,  the  power,  from 
time  to  time,  to  alter  and  vary  its  constitution  to  suit  the  changed  circumstances  and 
condition  of  the  people.  Any  legislation,  therefore,  that  interferes  with  or  restricts  ttie 
majority  of  the  members  of  a  provincial  legislature  to  effect  a  change  in  the  constitution 
is  not  constitutional. 

The  preamble  to  said  bill,  and  the  speeches  made  by  members  of  the  legislative 
council  during  the  progress  of  the  measure  before  them,  show  that  they  would  not  have 
agreed  to  its  provisions,  if  they  thought  the  clause  requiring  a  two-thirds  vote  to  vary  or 
change  the  new  constitution  was  of  no  avail  against  the  legislation  of  a  new  assembly. 

It  was  on  the  assurance  of  the  Attorney  General  that  the  clause  referred  to  was 
binding  on  all  future  legislative  assemblies,  that  the  members  of  the  legislative  council 
agreed  to  the  bill. 

It  may  be  contended  that  the  clause  under  consideration  is  valueless,  a  nullity,  and 
not  binding  on  any  future  legislative  assembly,  and,  therefore  that  no  injury  will  actually 
result  from  allowing  the  bill  to  go  into  operation.  The  same  can  be  alleged  of  all  pro- 
vincial bills,  which  contain  provisions  encroaching  on  matters  over  which  the  federal 
parliament  alone  has  legislative  jurisdiction,  or  provisions  ultra  vires  of  the  local  legis- 
lature. In  this  class  of  bills,  it  is  the  practice  either  to  disallow  the  same,  or  require  that 
the  objectionable  clause  be  repealed. 
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Should  this  bill  become  law,  it  will  be  strongly  contended  that  the  section 
complained  of  is  binding  on  all  future  legislative  assemblies,  on  the  ground  that  the  bill 
received  the  assent  of  his  Excellency  the  Governor  General.  It  is  now  contended  by 
the  members  of  the  legislative  council,  that  the  bill  is  the  result  of  an  agreement  arrived 
at  between  the  two  houses,  the  consideration  of  which  was  the  permanency  of  the 
•constitution,  thus  created,  and  the  guarantee  given  to  the  property  holders  under  section 
179.  If  the  provision  requiring-  a  two-thirds  vote  of  the  new  legislature  to  alter  the 
constitution,  is  held  null  and  of  no  effect,  the  members  of  the  legislative  council,  as 
well  as  the  property  holders,  will  contend  that  the  consideration,  upon  which  their 
agreement  was  based,  having  failed,  effect  should  not  be  given  to  the  bill  constituting  the 
agreement. 

Assent  to  the  bill,  and  its  subsequent  operation,  will  afford  those  who  shall  be 
opposed  to  any  change  in  the  constitution,  a  strong  argument  for  disallowing  any  further 
legislation  having  for  its  object  the  liberalizing  of  the  electoral  franchise. 

There  are  other  provisions  in  the  bill  of  a  harsh  and  extraordinary  nature,  which, 
although  intra  vires  of  the  powers  of  the  provincial  legislature,  should  constitute  an 
element  in  considering  the  advisability  of  alio  wins;  the  bill  to  go  into  operation. 

In  certain  alterations  made  in  the  boundaries  of  the  electoral  districts  of  King's 
county,  all  natural  as  well  as  existing  political  divisions  are  removed,  and  the  constitu- 
encies of  Caidigan,  St.  Peter's,  Murray's  Bay,  and  Georgetown,  reconstructed  with  the 
unconcealed  and  sole  purpose  of  advancing  the  interests  of  the  dominant  political  party. 
The  districts  sought  to  be  created  by  this  bill  are  geographically  disconnected,  and  the 
people  of  one  religious  denomination  are  sc  grouped,  as  to  impair  their  legitimate  influence 
in  public  affairs. 

The  franchise  sought  to  be  established  for  the  eb  ction  of  one  half  the  members  of 
the  new  legislative  assembly,  is  utterly  repugnant  to  the  spirit  of  the  present  age. 
More  that  one  half  of  the  adult  male  population  of  the  province,  comprising  a  large  por- 
tion of  the  most  enterprising  as  well  as  the  most  educated  of  our  citizens,  are  to  be  de- 
prived, except  in  a  secondary  sense,  of  their  votes  in  the  provincial  electoral  contests. 

The  disability,  which  the  bill  attempts  to  place  on  all  persons  in  the  employment  of 
the  govorntnent  of  Canada,  by  preventing  them  from  exerting,  by  means  of  their  votes, 
the  influf^nce  .they  should  possess  in  the  protection  of  their  health,  property  and  other 
interests,  is  a  direct  infraction  of  the  rights  and  liberties  of  a  large  number  of  intelligent 
and  educated  men. 

The  bill  repeals  the  section  of  the  existing  statute  whicli  prevents  mortgagees  from 
voting  on  investments  in  the  different  districts  of  the  province.  The  legalizing  of  a 
mortgage  vote  is  unprecedented  in  any  other  counti-y,  and  its  revival  here,  attended  as 
it  is  bv  the  disfranchiscinent,  to  such  a  large  extent,  of  the  i-esident  intelligent  votprs,  is 
fraught  with  great  damage  to  the  public  inten^st. 

I  remain,  kc, 

XEIL  MACLEOD. 

His  lloiinnr  thr    Lieut'  nnnt-f^orernor,  to  tlw  Hon.  tho,  Secretary  of  State. 

Govi:i!\mi:nt  Holsk,  Pimnck  Ei)\vaiu>  Island,  18th  May,  1892. 

Sir,  —  T  have  thr  honour  t<.)  transmit  to  you  hfi'ewith,  for  the  consideration  of  his 
Exc('ll(!ncy  the  Governor  Gcm-ial,  as  therein  I'eiiuested,  copy  of  an  address  presented  to 
me  by  my  executive;  council,  advisim^r  me  to  solicit  from  his  Excellency,  with  a  view  to 
my  yet  as.senting  thereto,  a  return  (.i'  the  bill  intituled  an  "Act  respecting  the  Legisla- 
ture,'' reserved  for  the  signiticat  ion  ot  his  Excellency's  pleasure,  and  to  intimate  that  I 
Iwive  ileclined  to  be  guided  hy  this  aih  ire,  a  decision  in  which  my  government  acquiesce 

T  have  etc., 

J.  S.  CARVELL, 

Lieutenant-  Governor. 


II 
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ADDRESS  OR  MINUTE 

Presented  to  His  Honour  Jedediah  Slason  Carvell,  Esquire,  Lieutenant-Governor  of 
the  Province  of  Prince  Edward  Island,  hy  the  members  of  the  Executive  Council  of  said 
Province. 

Executive  Council  Chamber,  P.E.L,  10th  May,  1892. 

May  it  Please  Your  Honour  : 

We,  the  members  of  your  Honour's  executive  council,  humbly  submit  the  follow- 
address  or  minute  for  your  consideration. 

At  the  last  session  of  the  legislature  the  two  houses  passed  a  bill  entituled  "  Bill 
respecting  the  legislature,"  to  which  bill  your  honour  deemed  it  right  not  to  assent,  but 
reserved  the  same  for  the  consideration  of  his  Excellency  the  Govei'nor  General. 

The  great  importance  of  this  bill  to  the  people  of  this  country,  and  the  earnest 
desire  which  your  council  feel  that  it  should  become  law,  have  induced  us  to  hope  and 
suggest  that  your  honour  may  yet  be  able  to  take  such  steps,  as  may  enable  you  to  re- 
consider the  decision  you  came  to  in  the  matter,  and  we  are  stengthened  in  this  hope 
when  we  refer  to  the  precedents  which  show  that  the  usual  course  seems  to  be  diflferent 
from  that  adopted  by  your  Honour. 

We  desire,  in  this  address,  to  lay  before  your  Honour  the  reasons  for  the  opinions 
expressed  therein. 

The  principle  of  law  which  governs  your  Honour's  power  to  reserve  a  bill  for  con- 
sideration of  his  Excellency,  is  laid  down  in  Bourinot  on  Parliamentary  Law,  page  658, 
and  is  that  "  in  reserving  or  withholding  assent  from  bill,  Lieutenant-Governors  are  to 
act,  not  merely  on  their  own  discretion,  but  subject  to  instructions  which  must  necessarily 
emanate  from  the  Governor  General  in  Council."  In  the  absence  of  these  instructions, 
they  must  act  on  their  own  discretion,  and  on  the  advice  of  their  council. 

This  course  has  been  laid  down  as  correct  by  both  Sir  John  A.  Macdonald  and 
James  MacDonald,  present  chief  justice  of  Nova  Scotia,  when  Minister  of  Justice.  (See 
opinion  given  in  Sessional  Paper  of  1882,  No.  141,  page  161.) 

The  present  bill  deals  with  subjects  which  are  clearly  within  the  power  of  the  local 
legislature. 

Its  main  object  is  to  change  the  constitution  of  our  legislature  (which  the  British 
North  America  Act   authorizes  us  to  do)  by  reducing  the  number  of   chambers  to  one. 

At  present  we  have  two  houses,  the  legislative  council  consisting  of  thirteen  mem- 
bers, elected  by  voters  who  possess  a  certain  real  property  qualification,  and  the  house 
of  assembly,  consisting  of  thirty  members,  elected  by  voters  who  possess  various  qualifi- 
cations, set  forth  in  various  Acts  so  liberal,  that  it  almost  amounts  to  manhood  sufirage. 

The  scheme  proposed  by  the  statute  under  consideration  is  an  amalgamation,  it 
being  provided  that  the  present  houses  shall  exist  until  the  next  dissolution,  after  which 
time  there  shall  be  one  house  only  with  thirty  members,  half  elected  by  voters  eligible 
to  vote  for  our  present  legislative  council,  and  the  other  half  by  voters  eligible  to  vote 
for  our  present  house  of  assembly.  This  is  the  main  provision  in  the  bill,  and  is  one 
clearly  within  our  powers,  and  with  the  exception  of  a  few  sections  which  we  will  refer 
to,  the  whole  of  the  remaining  portion  of  the  bill  is  very  little  more  than  a  consolidation 
of  election  laws,  which  became  necessary  if  the  constitution  was  to  be  altered.  The 
bill  leaves  the  districts  as  before  with  the  exception  that  it  was  necessary  to  enlarge  the 
bounds  of  Georgetown  district  in  King's  county.  This  district  only  containing  about 
200  voters,  and  it  not  being  deemed  fair  to  allow  so  small  a  constituency  to  exist,  in  face 
of  the  fact  that  several  other  constituencies  contained  as  many  as  2000  voters.  In 
order  to  do  this  a  change,  had  to  be  made  in  three  of  the  constituencies  in  King's  county, 
but  in  making  this  change  due  regard  was  had  both  to  the  position  of  the  different 
portions  of  each  district,  and  the  number  of  voters  therein. 

In  any  case  we  humbly  submit  that  the  settling  of  the  districts,  quo  ad  local  elec- 
tions, is  a  subject  peculiarly  within  our  competence. 
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The  bill  further  contains  a  clause  taking  away  the  votes  of  persons  in  the  perman- 
ent employ  of  the  various  departments  of  the  Dominion  government  service,  this  clause 
has  been  objected  to  by  the  members  of  the  preseht  opposition,  not,  we  believe,  on  any 
ground  that  the  clause  is  vicious  in  principle,  but  because  they  seem  to  fear  that  at 
present  such  a  clause  might  affect  them  at  the  next  election,  an  objection  of  this  kind 
cannot;  we  submit,  be  entertained  by  your  honour.  "VVe  contend  you  have  simply  to 
ask  the  question.  Is  the  clause  within  the  competence  of  your  parliament  to  pass  ?  On 
this  question  there  can  be  but  one  answer,  namely,  that  this  parliament  clearly  has  the 
power  to  change  the  qualification  of  electors  whenever  it  sees  fit,  this  power  has  often 
been  exercised  without  objection,  since  confederation.  Were  it  necessary  so  to  do,  we 
could- lay  before  your  Honour  good  i-easons  why  the  clause  in  question  should  be  passed. 
We  will  content  ourselves  by  stating  one,  namely  : — The  duties  of  the  Dominion  gov- 
ernment, and  the  local  government  are  entirely  different,  the  one  having  control  of 
matters  general  to  the  whole  Dominion,  the  other  having  control  of  matters  local  to  the 
province  only,  it  therefore  should  follow  that  so  long  as  each  government  keeps  within 
its  sphere,  neither  should  in  any  way  be  interfered  with  by  the  other,  and  especially  the 
greatest  care  should  be  taken  that  the  influence  of  the  Dominion  government  should 
not  be  exercised,  nor  be  suspected  of  being  exercised,  to  assist  the  election  qf  any  par- 
ticular set  of  men  to  the  local  government,  without  for  a  moment  charging  that  any 
Dominion  government  have  ever  directly  interfered  in  local  elections  here,  those  who 
have  a  knowledge  of  the  practical  working  of  elections  in  this  province,  cannot  fail  to 
know  that  a  considerable  number  of  the  Dominion  officials  are  in  some  way  made  to 
understand  that  it  will  be  better  for  them  not  to  vote  against  the  local  party,  who  for 
the  time  being,  happens  to  be  working  in  unison  with  the  Dominion  government  then 
in  power. 

This  and  other  reasons  induced  your  parliament,  with  our  full  concurrence,  to  intro- 
duce the  clause  in  question,  and  in  so  doing  we  are  only  following  the  example  of  other 
provinces,  see  Nova  Scotia  and  Ontario.  • 

There  is  only  one  other  clause  which  calls  for  any  comment,  that  is  clause  179,  and 
the  preamble  of  the  Act. 

The  preamble  states  that  the  Act  is  the  result  of  a  compromise  between  the  two 
houses,  and  states  that  one  term  was  that  the  constitution,  should  not  be  altered  in  one 
particular,  namely,  the  qualification  of  the  voters  for  the  property  candidates  or  council 
men,  or  the  proportionate  number  of  councillors  in  the  new  house,  without  a  two-third 
vote  of  the  new  house. 

It  has  been  objected  that  this  .section  is  not  binding,  as  one  parliament,  it  is  argued, 
cannot  bind  subsetjuent  piuiianieiits. 

This  objection  was  taken  Ijefoie  both  houses  when  the  bill  was  being  passed,  and 
the  members  of  both  houses,  notwithstanding  the  objection,  passed  the  clause  in  question, 
looking  at  it  as  a  guarantee  that  no  change  would  be  attempted  at  all  events  for  some 
considerable  time.  This  ])oint  is  (juite  clear,  that  if  any  parliament  can  make  such  a 
clause  binding,  it  is  the  local  parliament  and  not  the  Dominion,  and  therefore,  the  clause 
in  question  in  no  way  interferes  witli  the  power  of  the  Dominion  parliament.  It  must 
also  be  remembered  that  in  order  to  abolish  one  of  our  houses,  it  was  absolutely  necessary 
to  arrive  at  a  fair  conipromise,  and  we  fully  recognized  the  fact  which  we  hope  your 
Honour  will  also  recognize,  that  in  oidci'  to  succeed  in  our  main  object  and  abolish  one 
of  our  houses,  it  was  necessai y  to  agree  to  any  reasonable  proposition  proposed  by  the 
upper  house.  We,  as  a  government,  looked  upon  the  principal  feature  of  the  bill  as  so 
important  to  this  province,  that  we  certainly  weie  not,  nor  are  we  now  willing  to  assume 
the  res|)onsibility  of  losing  the  whole  bill  by  objecting  to  any  clause  proposed  by  the 
upper  liouse  which  in  itself  was  not  open  to  any  serious  objection.  Having  thus  stated 
the  main  provisions  of  the  bill,  and  shown  the  reasons  why  they  are  unobjectionable,  we 
venture  to  j>oint  out  to  your  Honour  that  this  bill  is  a  most  important  one,  and  has 
achieved  an  object  which  prior  govei  imients  ever  since  1879,  Iiave  in  vain  tried  to 
accomplish.  We  have  assurances  from  every  ]>art  of  the  country  that  the  provisions  of 
the  bill  meet  with  the  approval,  almost  universal,  of  our  people,  and  we  can  assure  your 
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Honour  that  the  defeat  of  this  bill  will  be  deeply  regretted  not  only  b}'^  us,  your  advisers, 
but  also  by  the  whole  of  the  people  of  this  province. 

If  your  Honour,  after  carefully  perusing  the  authorities  to  which  we  have  taken 
upon  ourselves  to  refer  you,  should  come  to  the  conclusion  that  this  bill  should  not  have 
been  reserved  we  would  most  respectfully  ask  and  advise,  you  at  an  early  date,  to 
communicate  with  his  Excellency  the  Governor  General,  asking  him  to  return  the  bill 
to  your  Honour,  in  order  that  steps  may  yet  be  taken  to  have  the  bill  assented  to  by 
your  Honour  in  person. 

We  would  also  respectfully  ask  your  Honour  to  forward  a  copy  of  this  minute  to 
his  Excellency  the  Governor  General  for  his  consideration. 

D.  FARGUHARSON,  FREDERICK  PETERS,  P.E.C. 

THOMAS  KICKHAM,  JAMES  R.  McMILLAN,  C.P.W. 

J.  W.  RICHARDS,  ANGUS  McMILLAN, 

GEORGE  FORBES,  ALEX  LAIRD, 

PETER  SINCLAIR. 


Report    of  the    Honourable   the    Minister  of  Justice,  apjjroved  by  His  Excellency    the 
Governor  General  in  Council  on  the  IJfih  February,  189o. 

Department  of  Justice,  Ottawa,  26th  January,  1893. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  had  referred  to  him  a  bill,  which,  in  the  session  of  1892,  was 
passed  by  both  houses  of  the  legislature  of  Princ  ■  Edward  Island,  intituled  ;  "  An  Act 
respecting  the  Legislature  of  Prince  Edward  Island,"  but  reserved  by  his  Honour  the 
Lieutenant-Governor  for  the  signification  of  your  Excellency's  pleasure  thereon. 

His  Honour  the  Lieutenant-Governor  has  stated  the  grounds  upon  which,  instead 
of  assenting  to  the  bill  in  queslion,  he  so  reserved  it. 

The  objects  of  the  bill  are  to  abolish  the  legislative  council  of  the  province  and  to 
provide  for  a  legislature  consisting  of  one  liouse  only,  to  change  to  some  extent  the 
I'epresentation  and  to  amend  the  law  relating  to  elections  for  the  legislature. 

These  matters  are  entirely  within  the  competence  of  the  legislature.  The  bill  was 
not  reserved  under  instructions  from  your  Excellency  in  Council,  and,  in  the 
opinion  of  the  undex'signed,  the  reasons  given  l)y  his  Honour  are  not  sufficient  to  war- 
rant your  Excellency  in  accepting  any  responsibility  with  regard  to  the  measure. 

The  undersigned  begs  to  refer,  as  dealing  more  fully  and  exhaustively  with  the 
matter,  to  an  approved  report  of  the  late  Sir  John  Macdouald,  as  ^Minister  of  Justice,  of 
the  25th  August,  1873,  when  reporting  upon  certain  bills  passed  by  the  legislature  of 
Ontario,  and  reserved  by  the  Lieutenant-Governor  of  that  province  for  the  assent  of  the 
Governor  General,  and  to  another  approved  report  of  the  14th  June,  1870,  of  the 
Honourable  James  McDonald,  then  ^linister  of  Justice,  in  which  he  adopted  the  pre- 
cedent of  1873,  in  dealing  with  a  bill  from  the  province  of  Prince  Edward  Island. 

Should  the  bill  now  under  consideration  be  jjassed  as  a  statute  of  Prince  Edward 
Island,  the  undersigned  may  have  an  opportunity  of  considering  the  objections  which 
have  been  presented  thereto,  as  based  on  constitutional  right  and  usage,  but  for  the 
present  he  deems  it  sufficient  to  reserve  the  right,  and  he  recommends  that  your 
Excellency  take  no  action  upon  the  bill  in  question,  and  that  his  Honour  the  Lieutenant- 
Governor  of  Prince  Edward  Island  be  so  informed. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Miirister  of  Justice. 
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Report   of  the   Honourable   the    Minister  of  Justice,  approved   by  His  Excellency  the 
Governor  General  in  Council  on  the  1st  July,  1893. 

Department  of  Justice,  Ottawa,  24th  June,  1893. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed  by 
the  legislature  of  the  province  of  Prince  Edward  Island,  passed  in  the  fifty-fifth  year  of 
Her  Majesty's  reign  (1892),  chapters  21  to  52  inclusive,  received  by  the  Secretary  of 
State  on  the  1st  August,  1893,  and  he  is  of  opinion  that  they  are  unobjectionable  and 
may  be  left  to  their  operation. 

Respectfully  submitted. 

J.  ALDRIC  OUIMET, 

Acting  Minister  of  Justice. 
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4th  Session,  31st  General  Assembly. 

Report  of  the  Honourable    the    Minister   oj  Justice,   approved  by  His  Excellency    the 
Governor  General  in  Council  on  the  16th  March,  1894- 

Department  of  Justice,  Ottawa,  17th  February,  1894. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Acts  passed 
by  the  legislature  of  the  provincn  of  Prince  Edward  Island  in  the  tifty-sixth  year  of 
Her  Majesty's  reign  (1893),  chapters  2  to  32,  received  by  the  Secretary  of  State  for 
Canada  on  the  2nd  day  of  June,  1893  ;  and  he  is  of  opinion  that  they  are  unobjection- 
able, and  may  be  left  to  their  operation. 

Chapter  1  has  been  reserved  for  a  separate  report. 

The  undersigned  also  recommends  that  if  this  report  be  approved,  a  copy  of  the 
same,  with  a  copy  of  the  schedule  of  the  titles  of  the  Acts,  be  sent  to  the  Lieutenant- 
Governor  for  his  infornjation. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report   of  the   Hononrahle    the   Minister   of  Justice,    approved    by   His    Excellency    the 
Governor  General  in  Council  <>n  the  IGtli  March,  1894- 

Department  of  Justice,  Ottawa,   17th  February,   1894. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  had  the  honour  to  report  upon  chapter  1  of  the  Acts  of  the  legis- 
lature of  the  province  of  Prince  Edward  Island,  passed  in  the  fifty-sixth  year  of  Her 
Majesty's  reign  (1893)  received  by  the  Secretary  of  State  for  Canada  on  the  2nd  day 
of  .June,  1893,  as  follows  : — 

Chapter   I.^"An  Act  respecting  the  Legislature." 

This  statute  provides  for  the  abolition  of  the  legislative  council  of  Prince  Edward 
Island  upon  the  dissolution  of  the  house  of  assembly,  by  which  it  was  passed,  and  pro- 
vides that  thereafter  the  legislature  shall  be  composed  of  the  Lieutenant-Governor  and 
one  house,  to  be  called  the  legislative  assembly ;  that  the  legislative  assembly  shall 
be  composed  of  thirty  members,  who  shall  represent  the  fifteen  electoral  districts,  fifteen 
of  the  members  to  be  styled  councillors,  and  fifteen  to  be  styled  assemblymen,  each  of 
whom  shall  be  elected,  the  qualification  of  electors  entitled  to  vote  for  councillors  being 
different  from  the  qualification  of  electors  entitled  to  vote  for  assemblymen. 

A  provincial  legislature  has  power,  under  the  provisions  of  the  British  North 
America  Act,  from  time  to  time,  to  amend  the  constitution  of  the  province,  except  as 
regards  the  office  of  Lieutenant-Governor,  and  by  virtue  of  that  provision  it  was,  in  the 
opinion  of  the  undersigned,  competent  for  the  legislature  of  Prince  Edward  Island  to 
abolish  the  legislative  council,  and  to  establish  a  legislative  body  constituted  as  set  forth 
in  the  statute  under  consideration. 

The  undersigned  calls  attention,  however,  to  section  159  of  the  statute,  which 
provides  as  follows  : — 
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"No  change  shall  hereafter  be  made  in  the  proportion  of  councillors  who  shall  sit 
in  the  legislative  assembly,  or  in  the  qualification  of  electors  entitled  to  vote  for  such 
councillors,  unless  such  change  be  agreed  to  by  at  least  two-thirds  of  the  members  of  the 
legislative  assembly  for  the  time  being." 

This  section  appears  to  be  intended  to  limit  the  right  which  the  legislature  consti- 
tutionally has  of  repealing  or  altering  previous  Acts.  Such  a  provision  does  not  appear 
to  the  undersigned  to  be  in  accordance  with  the  principles  of  legislation,  and  might 
afford  reason  for  the  disallowance  of  the  statute  were  it  not  that,  in  the  opinion  of  the 
undersigned,  the  section  is  wholly  inoperative  and  of  no  effect  whatever  as  restricting 
any  future  legislation  on  the  subject.  The  section  itself  may  be  repealed  at  any  time  by 
a  statute  passed  in  the  ordinary  way. 

The  undersigned  desires  further  to  direct  attention  to  sections  8,  9,  10  and  11  of 
this  statute,  which  are  as  follows  : — 

8.  "  The  common  jail  of  the  county  of  Queen's  shall  be  the  prison  of  the 
legislature." 

9.  "  The  assembly  shall  have  full  power  to  commit  to  prison  any  person  who  shall, 
by  resolution  of  the  said  assembly,  be  adjudged  guilty  of  any  contempt  or  breach  of  its 
privileges,  and  the  serjeant-at-arms  of  the  said  assembly  shall  be  the  officer  to  carry 
out  any  order  of  said  assembly  made  under  this  section." 

10.  "  It  shall  be  the  duty  of  the  keeper  of  the  common  jail  of  the  said  county  of 
Queens,  to  receive  into  his  custody  and  confine  in  such  jail,  all  such  persons  as  shall  at 
any  time  be  committed  to  such  jail,  under  and  by  virtue  of  any  warrai^t  signed  by  the 
speaker  of  the  assembly." 

"All  justices  of  the  peace,  sheriffs,  deputy  sheriffs,  jailers,  constables,  and  other 
officers  shall  aid  and  assist  the  said  assembly  whenever  required  so  to  do." 

It  has  been  established  by  many  decisions  that  a  local  or  colonial  legislature  does 
not,  in  the  absence  of  express  grant  from  the  imperial  parliament,  possess  punitive 
powers,  and  it  is,  in  the  opinion  of  the  undersigned,  not  competent  for  such  a  legislature 
to  confer  upon  itself,  or  one  of  its  constituent  bodies,  powers  such  as  those  in  question. 

1.  The  undersigned  would  refer  in  this  connection  to  a  report  of  the  Honourable 
Sir  John  A.  3Iacdonald,  dated  14th  July,  1869,  on  a  statute  of  Ontario  (chapter  3  of 
32nd  Victoria),  also  to  the  report  of  the  same  minister  on  the  same  subject,  dated  the 
22nd  of  October  of  the  same  year,  and  to  the  opinion  of  the  law  officers  of  Her  Majesty's 
government  on  the  statute  of  Ontario,  before  mentioned.  Also  to  the  report  of  the 
same  minister  on  a  statute  of  Quebec,  chapter  41,  of  the  same  year,  dated  ."ird  March, 
1869.  Also  to  a  report  of  the  same  minister,  dated  19th  October,  1870,  on  another 
Quebec  statute.  Also,  to  another  report  of  the  same  minister,  dated  18th  December, 
1872,  chapter  5  of  33  Victoria,  on  a  British  Columbia  statute.  No.  4,  of  35  Victoria. 
Also,  to  a  report  of  the  Honourable  Edward  Blake,  dated  13th  November,  1876,  on  a 
statute  of  Nova  Scotia,  chaptei-  22  of  39  Victoria.  Also  to  a  report  of  the  same  minis- 
ter, dated  13th  ()ct<jl)er,  1876,  on  a  statute  of  Ontario,  chapter  9,  of  39  Victoria.  Also 
to  the  report,  dated  21st  August,  1874,  of  the  Honourable  T.  Fournier,  on  a  statute  of 
Manitoba,  cliajtter  2,  of  36  A'ictoria. 

The  invalidity  of  enactments  of  this  character  seems  to  be  so  well  established,  that 
little  injury  is  lik<'ly  to  result  from  your  Excellency  refraining  from  disallowance  of  this 
Act,  wliile  inconvenience  of  a  serious  character  might  result  from  disallowance,  in  view 
of  the  many  other  provisions  whicli  the  Act  contains. 

The  undersigned  recommends  that  the  Act  be  left  to  its  operation,  but  that  a  copy 
of  this  report,  if  aj.provcd,  be  transmitted  to  the  Lieutenant-Governor  of  Prince  Edward 
Island  for  his  information. 

Respectfully  suljinittetl. 


JON.  S.  I).  THOMPSON, 

Minister  of  Justice. 
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1st  Session — 32nd  General  Assembly. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  9th  January,  1895. 

Department  of  Justice,  Ottawa,  24th  December,  1894. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  statutes  of  the 
province  of  Prince  Edward  Island,  passed  in  the  fifty-seventh  year  of  Her  Majesty's 
reign  (1894)  and  received  by  the  Secretary  of  State  for  Canada  on  the  12th  day  of  July, 
1894,  as  follows  : — 

The  statutes,  chapters  2,  3,  5  to  34,  are  unobjectionable  and  may  be  left  to  their 
operation. 

As  to  chapter  1,  intituled  :  "The  Assessment  Act,  1894,"  and  chapter  4,  intituled  : 
"  An  Act  to  impose  a  Direct  Tax  on  certain  classes  of  Traders,"  the  undersigned 
observes  that  their  object  is  taxati-n  for  provincial  purposes,  the  former  provides  for 
the  payment  of  certain  taxes  in  respect  of  land,  and  that  the  owner,  occupier,  and 
tenant  shall  be  jointly  and  severally  liable  therefor.  The  latter  statute,  to  which  the 
attention  of  the  undersigned  has  also  been  specially  directed  by  the  secretary  of  the 
Maritime  Commercial  Travellers'  Association,  provides  that  "  every  casual  trader  not 
permanently  residing  in  the  province,  doing  business  within  the  province,  commonly 
known  as  '  Commercial  Travellers '  and  every  person  not  permanently  residing  in  the 
province,  and  who  sells  either  for  himself  or  any  other  person,  any  goods  or  merchandise 
in  the  province,  or  solicits  or  canvasses  for  orders  either  for  himself  or  any  other  person 
for  the  sale,  exchange  or  purchase  of  any  goods,  wares  or  merchandise  within  the 
province,  either  by  the  production  of  samples,  photographs,  catalogues,  printed  or 
written  matter,  or  simply  by  word  of  mouth,  without  the  production  of  samples,  photo- 
graphs, catalogues,  printed  or  written  matter,  shall,  before  he  or  she  enters  upon  the 
business  of  so  selling  any  goods,  wares  or  merchandise,  or  soliciting  or  canvassing  for 
such  orders,  pay  to  the  Provincial  Treasurer  of  the  province,  an  annual  license  fee  or 
direct  tax  of  fifteen  dollars,"  and  it  is  also  enacted  that  upon  p  lyment  of  such  license 
fee  the  Provincial  Treasurer  shall  grant  a  license  to  the  person  paying  it,  authorizing 
him  to  sell  goods  within  the  province,  which  license  shall  remain  in  force  for  one  year, 
and  that  any  commercial  traveller  or  person  not  permanently  residing  in  the  province, 
who  shall  sell  any  goods,  or  solicit  orders  therefor  within  the  province,  without  having 
first  paid  such  license  fee  and  obtained  such  license  shall,  in  the  case  of  each  sale  of 
goods  or  solicitation  of  an  order  therefor,  be  liable  to  a  penalty  of  8200. 

As  to  the  former  Act,  the  question  may  arise  whether  taxation  which  renders  both 
the  owner,  occupier,  and  tenant  of  lar.d  liable  for  a  tax,  the  amount  of  which  is  ari'ived 
at,  having  regard  to  the  extent  and  value  of  the  land  so  owned,  (jccupied,  or  held  under 
lease  is  not  indirect  and,  therefore,  ultra  vires  of  a  provincial  legislature. 

As  to  the  latter  statute,  the  question  is  also  open  whether  the  method  of  taxation 
thereby  authorized  is  not  indirect,  and  if  so,  whether  the  legislation  could  be  upheld  by 
reason  of  the  power  conferred  upon  provincial  legislatures,  to  make  laws  in  relation  to 
"  shop,  saloon,  tavern,  and  auctioneer  and  other  licenses,  in  order  to  the  raising  of  a 
revenue  for  provincial,  local,  or  municipal  purposes."  There  may  also  be  room  for  con- 
sideration with  regard  to  the  validity  of  this  statute,  in  view  of  the  exclusive  authority 
of  parliament  in  matters  of  trade  and  commerce.      These  questions  do  not,   however, 
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appear  to  the  undersigned  to  call  for  further  examination  by  your  Excellency  in  Council, 
but  are  rather  such  questions  as,  having  regard  to  the  circumstances  of  the  case,  should 
be  left  for  determination  by  the  courts,  at  the  instance  of  any  person  who  may  be  inter- 
ested in  raising  them.  The  undersigned,  therefore,  recommends  that  the  two  last  named 
statutes  be  also  left  to  their  operation,  and  that  a  copy  of  this  report,  if  approved,  be 
transmitted  to  the  Lieutenant-Governor  of  the  province  for  the  information  of  his  gov- 
ernment. 

Respectfully  submitted. 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 
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PRINCE  EDWARD  ISLAND— 58th  VICTORIA,  1895. 

2nd  Session,  38th  General  Assembly. 
Petition  of  Mr.  Wm.  Sidney  Smith  to  His  Excellency  the  Governor  General,  re  chapter  7. 

To  His  Excellency  the  Earl  of  Aberdeen,  Governor  General  of  Canada. 

May  it  please  Your  Excellency  : 
i 

The  humble  petition  of  William  Sidney  Smith,  of  Charlottetown,  in  Queen's  County; 
in  the  province  of  Prince  Edward  Island  in  the  Dominion  of  Canada,  the  husband  of 
Anne  Smith,  formerly  Anne  Winsloe,  hereinafter  mentioned. 

Most  respectfully  showeth  : — 

That  the  said  Anne  Winsloe  being  seized  in  fee  of  upwards  of  four  thousand  acres . 
of  land,  in  townships  numbers  twenty-four  and  thirty-three  in  Prince  Edward  Island, 
and  in  contemplation  of  a  certain  marriage  between  your  petitioner  and  the  said  Anne 
Winsloe,  by  an  indenture  bearing  date  the  twenty-second  d.'iy  of  November,  A.D.  1864, 
made  between  the  said  Anne  Winsloe  of  the  one  part,  your  petitioner  the  said  William 
Smith  of  the  se^johd  part,  and  Edward  Jarvis  Hodgson  and  Joseph  Hensley  of  the  third 
part,  the  said  land  was  settled  and  conveyed  to*  the  said  Edward  Jarvis  Hodgson  and 
Joseph  Hensley  as  trustees,  upon  certain  trusts  therein  mentioned,  in  favour  of  the  said 
Anne  Winsloe  and  issue  of  the  said  intended  marriage. 

Tliat  the  said  intended  marriage  was  shortly  afterwards  solemnized  and  the  rents, 
issues  and  profits  of  the  said  lands  have  ever  since  been  received  and  paid,  according  to 
the  trusts  of  the  said  marriage  settlement. 

That  previous  to,  and  before  the  passing  of  "The  Land  Purchase  Act,"  1875, 
Robert  Rubinsun  Hodgson  of  Charlottetown  was,  in  pursunce  of  a  power  contained  in 
the  said  marriage  settlement,  appointed  a  trustee  in  the  place  of  the  said  Joseph  Hensley. 

That  the  Commissioner  of  Public  Lands  did  not  avail  himself  of  the  provisions  and 
powers  given  him  by  the  ''Land  Purchase  Act,  1875,"  so  far  as  regarded  the  lands  com- 
prised is  the  said  marriage  settlement. 

That  the  legislature,  of  this  province  in  the  year  1876,  after  all  the  lar.;e  estates  of 
proprietors  had  been  adjudicated  upon  under  the  provisions  of  "  The  Land  Purchase 
Act,  1(S75,"  in  order,  amongst  other  things,  to  enable  the  Commissioner  of  Public  Lands 
to  compulsorily  purchase  the  said  lands  comprised  in  ihe  said  marriage  settlement, 
passed  an  Act  to  amend  "The  Land  Purchase  Act,  1875,"  which  Act  was  disallowed  by 
his  Excellency  the  Governor  General. 

lliat  the  legislature  of  the  province  of  Prince  Edward  Island  at  its  late  session 
passed  an  Act  called  "The  Land  Purcliase  Act,  1895,"  which  is  simply  an  Act  to  com- 
pulsorily take  the  said  lands  under  the  provisions  of  the  Act  of  1875,  and  only  differs 
in  effect  fiom  the  Act  of  1876,  which  was  disallowed  by  his  Excellency  the  Governor 
General,  in  this  respect,  that  while  the  Act  of  1876  was  comprehensive  enough  to  in- 
clude all  proprietor}'  lands,  the  Act  of  1895  is  confined  to  the  lands  comprised  in  the 
said  marriage  settlement. 

That  the  said  Act  of  1895  differs  also  in  the  mode  of  appointing  the  third  arbitra- 
tor. Under  the  Act  of  1875  the  third  arbitrator  was  appointed  by  his  Excellency  the 
Governor  General  of  Canada,  but  under  the  Act  of  1895,  the  third  arbitrator  is  ap- 
pointed Vjy  the  Chief  Justice  of  Prince  Edward  Island. 

That  the  said  Anne  Smith  is  now  in  England  attending  to  personal  business  requir- 
ing her  personal  presence,  and  on  her  behalf,  and  as  one  interested  in  said  estate,  your 
petitioner  most  respectfully  asks  your  Excellency  to  refuse  the  royai  assent  to  the 
said  Act. 
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That  the  rents  received  from  the  lands  which  are  now  sought  to-  be  compulsory 
taken,  amount  to  the  sum  of  one  thousand  dollars  per  annum,  and  comprise  the  only 
source  of  income  of  the  said  Anne  Smith,  and  form  the  only  means  of  livelihood  of  your 
petitioner  and  the  said  Anne  Smith,  and  her  family. 

Your  petitioner  most  respectfully  submits  that  the  said  Act  of  1895,  is  subversive 
of  the  rights  of  propeity,  and  was  passed  at  the  instance  of  the  tenants  of  the  said  lands 
who  are  of  a  very  limited  number,  not  exceeding  in  the  whole  75,  and  is  for  the 
express  purpose  of  interfering  with,  and  annulling  contracts  entered  into  between  those 
very  tenants,  or  those  through  whom  they  claim,  and  the  said  trustees  or  their  pre- 
decessors in  title,  and  compelling  the  said  trustees  to  give  up  the  lands  of  the  said  Anne 
Smith. 

Your  petitioner  respectfully  prays  that  your  Excellency  may  be  pleased  to  disallow 
the  said  Act. 

W.  SIDNEY  SMITH. 


Iloitonrahle  Attorney  General  Peters  to  the  Deputy  Minister  of  Justice. 

CiiARLOTTETOwx,  Prixce  Edward  Island,  10th  June,  1895. 

Sir, — Referring  to  your  communication  of  the  28th  ultimo,  inclosing  me  a  petition 
from  William  Sydney  Smith  against  the  Act  passed  at  the  last  session  of  our  legislature, 
regarding  the  purcliase  by  the  government  of  Prince  Edward  Island  of  certain  lands, 
intituled  :  '"The  Land  Purchase  Act,  1895  ;"in  my  reply  to  you  dated  the  1st  instant,  I 
stated  that  I  desired  to  make  some  remarks  with  regard  to  it. 

The  petition  against  this  Act  is  from  William  Sydney  Smith,  the  husband  of  the 
person  beneticially  interested  in  the  land  in  question,  and  this  petition  is  filed  by 
William  S.  Stewart,  Q.C.,  his  attorney.  A  similar  petition  was  filed  with  the 
Lieutenant-(iovernor,  asking  him  not  to  assent  to  the  bill,  but  to  reserve  the  .same  for 
the   consideration  of  his  Excellency  the  Governor  General. 

I  would  remark,  in  the  first  place,  that  the  fact  that  Mr.  Smith  files  the  petition  at 
all  is  very  surprising  to  me,  for  the  reason  that  the  bill  was  brought  into  the  legislature 
and  passed  through  the  house  with  his  consent.  He  himself  personally  supplied  me 
with  the  necessary  information  with  regard  to  the  particulars  of  the  land,  the  subject 
of  the  bill,  giving  me  the  plans  and  all  other  documents  which  he  had  ;  and  as  the  bill 
is  in  every  n^spect  the  same  as  was  originally  intended,  and  as  he  was  fully  aware  of  its 
contents,  it  is  ditfirult  to  understand  why  he  should  now  attempt  to  have  the  Act 
disallowed. 

If  you  will  refer  to  the  preamble  of  the  statute,  you  will  there  see  set  forth  the 
rea.son  for  the  passage  of  the  Will.  J  am  well  aware  that  a  statute  making  it  compulsory 
for  any  perscMi  to  sell  his  ])roperty,  should  not  be  passed  unless  there  is  a  good  reason 
for  it.  In  bs?."),  our  le-islature  with  the  consent  of  the  Governor  General,  concluded 
that  a  good  and  suthcient  icasondid  exist  in  Prince  Edward  Island  for  compelling  all  land- 
loi-ds,  who  held  estates  of  over  a  certain  si/e,  to  sell  such  estates  to  the  government  at  a 
rate  to  be  settled  by  the  court  apjiointed  l)y  the  statute.  The  general  principle  was 
then  laid  down  tiiat  such  conipulsoi y  sales  should  l)e  made  in  all  .such  cases.  Now, 
whilst  it  would  be  wrong  to  attemi.t  to  extend  the  jn'ovisions  of  that  Act  to  estates 
which  did  not  originally  come  within  the  terms  of  that  Act,  I  contend  that  it  is  right 
that  the  principle  of  the  .Act  sliouM  l.c  extended  to  every  estate  which  it  was  originally 
intended  to  include.  In  this  pari icular  case,  the  Smith  estate  was  such  an  estate  as 
came  within  l)oth  the  letter  and  the  spirit  of  the  Act  of  1875  :  and  it  only  escaped  the 
operation  of  tliat  Act  by  a  mere  technicality,  namely  the  fact  that  in  serving  the  notice 
which  is  re«|uire.l  umler  the  .\ct.  it  wa-^  served  upona  person  who  at  one  time  had  been 
trustee  of  the  estate  l)ut  had  r.'siirne(i  hi-p..Miion,  the  change  of  trustees  being  unknown 
t.)  the  goverjiment   .solicitor.      The  ol)ject  of  this    Act  is   therefore    not  to   include  any 
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estate  that  was  not  originally  within  the  scope  of  the  Act  of  1875,  but  merely  to  remove 
technical  objection  in  order  that  the  act  may  apply. 

There  is  an  analogy  between  this  bill  and  the  Act  of  1876,  which  was  not  allowed 
Jjy  the  Governor  General  in  Council.  That  bill  contained  many  clauses,  and  many  pro- 
visions relatini,'  to  matters  then  actually  in  litigation,  which  made  the  bill  objectionable. 

The  objection  taken  that  the  bill  does  not  provide  for  exactly  the  same  mode  of 
appointing  the  arbitrator  as  the  old  Act,  I  submit  ought  not  to  have  any  weight.  Under 
the  old  Act,  the  Governor  General  was  authorized  to  appoint  the  third  arbitrator.  At 
that  time  the  question  of  landlord  and  tenant  in  this  province  was  one  of  very 
great  public  interest,  and  the  people  were  so  excited  over  the  matter  that  it  was  con- 
sidered advisable  to  ask  the  Governor  General  in  Council  to  depart  from  their  ordinary 
course,  and  to  act  in  a  merely  provincial  matter,  the  reason  being  that  a  commissioner 
chosen  by  the  Governor  General  in  Council  would  naturally  be  a  person  removed  from 
all  feeling,  upon  the  matter  which  was  then  in  dispute  in  the  province.  And  I  think 
there  was  then  a  very  general  understanding  that  the  Governor  General,  in  asking  that 
appointment,  should  choose  some  person  from  England,  which,  as  a  matter  of  fact,  he  did. 

The  excitement  upon  this  matter,  I  need  hardly  say  has  long  ago  died  out.  The 
reason  for  asking  the  Governor  General  to  interfere  has  ceased  to  exist,  and  we  therefore 
deem  it  quite  sufficient  to  ensure  the  appointment  in  the  hands  of  the  Chief  Justice 
of  the  province.  I  think  that  as  the  matter  has  now  dwindled  down  to  a  comparatively 
small  one,  the  substitution  of  the  Chief  Justice  for  the  Governor  General  does  not 
really  affect  the  question. 

The  petitioner  also  says  that  this  estate  provides  nearly  her  whole  income.  I  cannot 
see  what  effect  this  has,  because  as  a  matter  of  fact,  we  propose  to  give  her  a  sum  of 
money,  which  will  be  sufficient  to  give  her  the  same  income, — it  may  be  more. 

I  may  further  state  that  the  government  in  this  case  have  already  appointed  a 
commissioner  to  value  the  estate  in  question,  that  the  Chief  Justice  has  also  appointed 
his,  and  that  the  trustees  of  the  estate  have  also  appointed  their  commissioner,  and  all 
parties  seem  perfectly  willing  that  the  commissioner  should  go  on.  I  was  to-day 
informed  by  one  of  the  trustees  that  they  intended  to  throw  no  obstacle  in  the  way 
of  the  carrying  out  of  the  bill. 

This  is  the  last  estate  en  the  island  that  can  come  under  the  operation  of  the  Act 
of  1875,  and  the  purchase  of  this  estate  practically  closes  the  land  question  in  this 
island  for  ever.  I  sincerely  hope  that  no  action  will  be  taken,  which  will  prevent  this 
from  being  done.  The  trustees  of  the  estate  do  not  wish  to  object.  Mr.  Smith,  as  I 
stated  before,  actually  assisted  in  having  the  bill  drawn,  and  his  opposition  to  it  now  is 
merely  an  afterthought.  The  petitioners  will  be  placed  in  as  good  if  not  a  better 
position  by  the  compensation,  than  by  the  ownership  of  the  land. 


I  have,  &c., 


FRED.  PETERS, 

Attorney  General. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  otlt  Xovember,  lS9o. 

Departmext  of  Justice,  Ottawa,  23rd  October,  1895. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  tlie  Acts  passed  by 
the  legislature  of  the  province  of  Prince  Edward  Island  in  the  fifty-eighth  year  of  Her 
Majesty's  reign,  (1895)  chapters  1  to  6,  9  to  18,  received  by  the  Secretary  of  State  for 
Canada  on  the  24th  day  of  May,  1895,  and  he  is  of  opinion  that  they  are  unobjectionable, 
and  n.  ay  be  left  to  their  operation. 

The  remaining  Acts,  chapters  7  and  8,  are  the  subject  of  a  separate  report. 
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The  undersigned  also   recommends  that  if  this   report  be  approved,  a  copy  of  the 
same,  with  a  copy  of  the   schedule  of  the   titles  of  the  Acts,  be  sent  to  the  Lieutenant- 
Governor  of  the  province  for  the  information  of  his  Government. 
Respectfully  submitted. 

CHARLES  HIRBERT  TUPPER, 

Minister  of  Justice. 


Report  oj  the  Honourable  the  Minister  of  Justice,  apjwoved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  5th  November,  1895. 

Department  of  Justice,  Ottawa,  23rd  October,  1895. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  following  statutes 
of  the  legislature  of  the  province  of  Prince  Edward  Island,  58  Vic,  (1895),  which  were 
assented  to  on  the  19th  day  of  April,  1895,  and  received  by  the  Secretary  of  State  for 
Canada,  on  the  24th  day  of  May,  1895. 

Chap.  7.   "The  Land  Purchase  Act,  1895." 

There  has  been  referred  to  the  undersigned,  a  petition  of  William  Sidney  Smith 
of  Charlottetown,  praying  that  this  act  should  be  disallowed.  A  copy  of  the  petition, 
together  with  the  observations  of  the  Attorney  General  of  the  province  thereupon,  are 
hereunto  annexed,  and  made  a  part  of  this  report. 

The  undersigned  observes  that  the  object  of  the  statute  is  to  enable  the  com- 
missioner of  public  lands  to  acquire  the  township  lands  described  in  the  marriage 
settlement  of  Anne  Winsloe  and  William  Sidney  Smith,  in  pursuance  of  the  provisions 
of  "The  Land  Purchase  Act,  1875,"  subject,  however,  to  certain  extensions  of  time  and 
mo<lification  of  the  procedure  contemplated  by  that  Act. 

The  statute  is  one  which  it  was  perfectly  competent  for  the  provincial  legislature 
to  pass,  and  it  appears  to  the  undersigned  that  the  grounds  of  complaint  stated  in  the 
petition  have  been  fairly  answered  by  the  Attorney  General. 

The  means  provided  for  ascertaining  the  compensation  to  be  paid  to  the  trustee 
of  the  marriage  settlement,  appear  to  be  such  as  to  ensure  a  fair  consideration  of  the 
claims  of  the  estate. 

The  Act  of  1876,  passed  by  tlie  provincial  legislature  in  amendment  of  "The  Land 
Purchase  Act,  1875,''  wliicli  is  ret'eired  to  in  the  petition  and  which  was  reserved  for 
tlie  Governor  Cieneral's  assent,  and  from  which  such  assent  was  withheld,  was  an  act 
of  a  very  diflereiit  chara  ter  from  that  in  question.  The  acting  Minister  of  Justice  in 
reporting  upon  tlie  Act  of  1876,  stated  tliat 

"  Witli(jut  giving  weiglit  or  consideration  to  an}'  great  extent  to  the  allegations  in 
the  petitions,  which  are  unsupported  l)y  any  actual  proof,  he  is  of  opinion  that  the  reserved 
bill  is  retrospeclive  in  its  etieets  ;  tliat  it  deals  witli  rights  of  parties  now  in  litigation 
under  the  Act  whic'li  it  is  supposed  to  amend,  or  wliich  may  yet  fairly  form  the  subject 
of  litigation  :  and  that  tliei-e  is  ;ui  absence  of  any  provision  saving  the  rights  and  pro- 
ceedings of  persons  whose  projx-rties  lia\('  been  dealt  with  under  the  Act  of  1875. 

"  He  thereff)re  recoMuiiended  that  the  bill  slu)uld  not  leceive  the  assent  of  the 
Goveiiior  (Jeneral  in  Council." 

None;  of  the  objections  thus  stated  would  aiiplv  to  the  present  Act. 

The  undersigned  is  of  opinion,  tlieid'ore,  tliat  the  Act  might  properly  be  left  to  its 
op(!iation. 

Chap.  8.    "  An  Act  respecting  the  Commissioner  of  Public  Lands." 

'i'JH^  undersigned  lias  received  a  leiter  tVom  Mr.  Hichard  Hunt,  of  Suumierside, 
Princfi  Kdvvard  Island,  stating  that  section  7  of  this  Act  seriously  affects  the  titles 
of  many  farms  in  the  province  : — that  hundicds  of  farmers  claim  to  have  held  their  farms 
for  twenty-on(>  years  or  more,  who  never  attoiiied  to  either  the  landlord  or  the  Govern- 
ment, who])urchased  from  him  under  the  Land  rurchase  Act  ;  that  these  people  in  some 
instances  had    borrowed   money   on    mort^a-cs    upon    their  holdings,  and  are  willing  to 
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submit  the  justice  of  their  claim  to  the  ordinary  courts  of  law,  but  protest  against  ex-parte 
legislation  which  prejudices  their  case,  and 

The  preamble  of  the  Act  is  as  follows  : — 

"  Whereas,  nearly  all  the  township  lands  formerly  held  by  proprietors  in  this 
province,  have  from  time  to  time  been  purchased  by  the  government  of  Prince  Edward 
Island,  and  are  now  vested  in  the  commissioner  of  public  lands,  subject  to  the  pro- 
visions of  the  various  Acts  from  time  to  time  passed  respecting  the  same  ;  and  whereas 
such  township  lands  were  acquired  by  the  government  of  Prince  Edward  Island  for  the 
purpose  of  changing  the  leasehold  tenures  through  this  island  into  freehold  estates,  and 
also  for  the  purpose  of  benefiting  equally  all  th  ;  tenants  through  the  province;  and  it 
is  just  and  equitable  that  so  far  as  possible  all  the  tenants  so  benefited  should  pay  fairly 
towards  reimbursing  the  government  for  the  sum  of  money  expended  for  the  said  pur- 
poses :  and  whereas  at  the  time  said  lands  were  purchased,  certain  parts  thereof  were  in 
the  occupation  of  tenants,  squatters,  or  other  occupiers  who  had  not  at  the  time  the 
government  so  purchased  the  lands,  obtained  by  possession  or  otherwise  a  freehold 
estate  in  the  lands  so  held  by  them,  and  such  persons,  although  as  a  matter  of  fact, 
benefited  by  the  purchase  of  the  freehold  so  made  by  the  government  as  aforesaid, 
have  not  up  to  the  present  time  repaid  to  the  commissioner  of  public  lands  any 
part  of  the  money  expended  for  the  purchase  of  their  lands ;  and  whereas  when  the  said 
township  lands  were  so  acquired  from  time  to  time  by  the  government  as  aforesaid,  a 
considerable  portion  of  the  lands  so  acquired  were  vacant,  and  parts  of  such  vacant 
lands  have  since  been  taken  up  and  occupied  by  persons  who  have  not  attorned  or  paid 
to  the  commissioner  of  public  lands,  any  sum  of  money  for  the  purchase  thereof ;  and 
whereas  there  is  a  considerable  portion  of  the  lands  so  purchased  by  the  commissioner 
of  public  lands  as  aforesaid,  that  are  suppose;!  to  be  vacant,  but  which  may  be  claimed 
by  persons  whose  names  are  unknown  to  the  commissioner  of  public  lands,  and  a  doubt 
existing  as  to  whether  the  land  is  vacant  or  not,  renders  it  impossible  for  the  com- 
missioner of  public  lands  to  deal  with  intending  purchasers  of  such  lands ;  and  whereas 
the  present  procedure  for  compelling  the  payment  of  a  fair  amount  of  purchase  money 
for  lands  so  situated  as  above  recited  is  cumbersome  and  costly,  and  it  is  advisable  to 
pass  legislation  to  facilitate  and  cheapen  the  collection  of  such  purchase  money  and  the 
obtaining  of  titles  by  purchasers  from  the  said  government ; 

It  is  then  en;icted  that  the  purchase  money  calculated  by  the  commissioner  shall 
constitute  a  first  lien  and  charge  upon  the  lands  purchased ;  and  that  the  lien  may  be 
enforced  by  bill  in  chancery  at  the  suit  of  the  commissioner  of  public  lands. 

Section  7  which  is  objected  to,  is  as  follows  : — 

"  It  is  declared  that  the  amount  due  the  commissioner  of  public  lands  for  the 
purchase  of  any  land  held  by  him  as  aforesaid,  may  be  recovered,  notwithstanding  that 
proceedings  have  not  been  taken  for  the  recovery  of  the  sum  for  twenty  years  after 
the  right  to  recover  the  sum  accrued  ;  and  further,  that  the  statute  regarding  the  limi- 
tation of  actions  shall  not  be  considered  as  ever  having  applied  to  such  claims.  .But 
nothing  herein  contained  shall  in  any  way  affect  the  titles  obtained  l)y  possession  before 
the  lands  in  question  became  vested  in  the  commissioner  of  puljlic  lands." 

It  does  not  appear  to  the  undersigned  that  this  section  is  more  than  declaratory 
of  the  law  as  it  previously  stood.  At  most  it  merely  affects  the  operation  of  the  statute 
of  limitations  with  regard  to  the  recovery  of  the  purchase  money  of  lands  which  have 
been  vested  in  the  commissioner  of  public  lands,  and  it  is  declared  that  the  titles 
obtained  by  possession  before  the  lands  in  question  becau;e  vested  in  the  commissioner 
shall  not  be  affected  by  the  statute.  The  subject  being  one  as  to  which  legislative 
authority  has  been  committed  to  the  provincial  legishituro,  and  as  it  does  not  appear 
that  the  enactment  in  itself  is  unjust,  the  undersigned  considers  that  the  statute  should 
be  left  to  its  o|)eration. 

The  undersigned,  therefoie,  recommends  the  power  of  disallowance  vested  in  your 
Excellency  should  not  be  exercised  with  regard  to  the  two  statutes  herein  i-ef erred  to. 

Respectfully  submitted. 

CHARLES  HIRBERT  TUPPER, 

Miuit^ter  of  Jusfyice. 
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NORTH-AVEST  TERRITORIES  LEOISLATION. 

Meiaorandum  n-ith  regard  to  tJie  Legislation  of  the  North-icest  Territories. 

None  of  the  Ordinances  of  the  North-west  Territories  passed  pi-ior  to  1878  are  in 
force.  Those  of  1877  were  pronounced  ultra  vires  by  the  then  Minister  of  Justice,  and 
were  never  printed.  At  the  suggestion  of  the  minister  they  were  repealed  and  re-enacted 
since,  excepting  Nos.  5  and  12. 

The  Ordinances  in  force  were  those  of  1878  (excepting  No.  9  repealed  by  No.  7  of 
1881),  1879  and  1S81. 


NORTH-WEST  TERRITORIES,  1881. 

Report   oj   the    Ilonovrahle    tJie  Minister  of  Justice,    approved   by   His  Excellency   the 
(Jorernor  (>eneral  in  Council  on  the  27th  June,  1882. 

Dkpartmkxt  ok  Justice,  Ottawa,  13th  June,  1882. 
To  //is  Excellincy  tli<-  (lori'mor  (>'  neral  in  Council : 

The  undersigned  has  the  honour  to  rej)ort  that  he  has  examined  the  thirteen  Ordi- 
nances pa-ssed  by  the  council  of  tlic  Nortli-west  Territories,  in  the  year  1881,  and  finds 
them  free  from  objection.      He,  theict'ore,  leoommends  that  the  Ordinances  Nos.  1  to  13, 


be  left  to  their  operation. 


A.  CAMPBELL, 

Minister  of  Justice. 
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NORTH-WEST  TERRITORIES,  1883. 

Rtport  of  the  Hon.    the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  30th  JSfovemher,  1883. 

Department  of  Justice,  Ottawa,  28th  November,  1883. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  had  under  consideration  the  Ordinances  passed  by  the 
Lieutenant-Governor  of  the  North-west  Territories  in  Council,  at  a  legislative  session, 
formally  opened  on  the  22nd  day  of  August,  and  closed  on  the  4  th  day  of  October  last' 
begs  leave  to  report  :  ' 

By  the  9th  section  of  the  North-west  Territories  Act,  1880  (43rd  Victoria,  chap. 
25),  it  is  provided  that —  ' 

"  The  Lieutenant-Governor  in  Council,  or  the  Lieutenant-Governor,  by  and  with, 
the  advice  and  consent  of  the  legislative  assembly,  as  the  case  may  be,  shall  have  such 
powers  to  make  Ordinances  for  the  government  of  the  North-west  Territories,  as  the 
Governor  in  Council  may,  from  time  to  time,  confer  upon  him  ;  provided  always  that 
such  powers  shall  not  at  any  time  be  in  excess  of  those  conferred  by  the  ninety-second 
and  ninety-third  sections  of  'The  British  North  America  Act,  1867,'  upon  the  legisla- 
tures of  the  several  provinces  of  the  Dominion. 

"  2.  Provided  also,  that  no  Ordinance  to  be  so  made  shall  (a)  be  inconsistent  with 
or  alter  or  repeal  any  provisions  of  any  Act  of  the  parliament  of  Canada  in  the  schedule 
to  this  Act,  or  of  any  Act  of  the  parliament  of  Canada,  which  may  now,  or  at  any  time 
hereafter,  expressly  refer  to  the  said  Territories,  or  which,  or  any  part  of  which  may  be 
at  any  time  made  by  the  Governor  in  Council,  applicable  to,  or  declared  to  be  in  force 
in  the  said  Territories,  or  {b)  impose  any  fine  or  penalty  exceeding  one  hundred  dollars." 

On  the  26th  day  of  June,  1883,  the  Governor  in  Council  conferred  upon  the  Lieu- 
tenant-Governor of  the  North-west  Territories  in  Council,  or  with  the  advice  of  the 
legislative  assembly  (as  the  case  may  be)  power  to  make  Ordinances  for  the  government 
of  the  North-west  Territories  in  respect  of  the  subjects  following,  viz.  : 

1.  The  establishment  and  tenure  of  territorial  offices,  and  the  appointment  and 
payment  of  teriitorial  officers. 

2.  The  establishment,  maintenance,  and  management  of  prisons  in  and  for  the  North- 
west Territories. 

3.  Municipal  institutions  in  the  Territories,  subject  to  any  legislation  by  the  par- 
liament of  Canada  heretofore  or  hereafter  enacted. 

4.  The  issue  of  shop,  auctioneer  and  other  licenses,  except  licenses  for  the  sale  of 
intoxicating  liquors,  in  order  to  the  raising  of  a  revenue  for  territorial  or  municipal  pur- 
poses. 

5.  The  solemnization  of  marriage  in  the  Territories. 

6.  The  administration  of  justice  including  the  constitution,  organization  and  main- 
tenance of  territorial  courts  of  civil  jurisdiction. 

7.  The  imposition  of  punishment  by  fine,  penalty  or  imprisonment  for  enforcing 
any  territorial  Ordinances.  ° 

8.  Property  and  civil  rights  in  the  Territories,  subject  to  any  legislation  by  the 
parliament  of  Canada  on  these  subjects. 

9.  Generally  all  matters  of  a  merely  local  or  private  nature  in  the  Territories. 

By  the  11th  Section  of  the  North-west  Territories  Act,  1880,  it  is  provided  as 
follows,  viz.  : — 

"  An  authentic  copy  of  every  such  Ordinance  shall  be  mailed  iov  transmission  to 
the  Secretary  of  State,  within  thirty  days  after  its  passing,  and  if  the  Governor  in  Coun- 
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cil  at  any  time  within  one  year  after  its  receipt  by  the  Secretary  of  State  thinks  fit  to 
disallow  the  Ordinance,  such  disallowance  being  signified  by  the  Secretary  of  State  to 
the  Lieutenant-Governor,  shall  annul  the  ordinance,  from  and  after  the  date  of  such 
signification,  and  the  Ordinances  so  made  and  all  Orders  in  Council  disallowing  any  Or- 
dinances so  made,  shall  be  laid  before  both  houses  of  parliament  as  soon  as  conveniently 
may  be  after  the  making  and  enactment  thereof  respectively. 

No.  1.  "  An  Ordinance  respecting  Infectious  and  Contagious  Diseases  of  Domestic 
Animals,"  makes  it  unlawful  for  owners  of  cattle  affected  with  any  contagious  disease 
to  allow  them  to  run  at  large,  and  provides  for  the  herding  of  cattle  so  affected,  and  for 
the  killing  of  cattle  so  affected,  and  the  burning  of  their  bodies  after  inquiry,  and  on  an 
order  made  by  a  stipendiary  magistrate  or  by  two  justices  of  the  peace. 

The  legislation  of  parliament  on  this  subject  is  found  in  "  The  Animal  Contagious 
Diseases  Act,  1879,"  which,  by  proclamation  of  21st  September,  1883,  was  made  appli- 
cable to  the  North-west  Territories.  The  first  seven  sections  of  that  Act  are  in  force 
at  all  times,  whether  Orders  in  Council  under  the  Act  are  made  or  not. 

This  Ordinance  is  similar  to  chapter  fifty-two  (52)  of  the  Consolidated  Statutes  of 
Manitoba,  intituled  :  "  An  Act  respecting  Infectious  and  Contagious  Diseases  of  Domestic 
Animals,"  first  passed  in  1879,  and  allowed  to  go  into  force  without  remark. 

As  an  Act  of  local  legislature  it  could  only  be  supported  as  an  Act  dealing  with 
a  matter  of  local  or  private  nature  in  the  province,  not  coming  within  the  enumerated 
classes  of  section  ninety-one  (91)  of  the  British  North  America  Act. 

The  undersigned  cannot  say  that  the  Ordinance  in  question  is  clearly  incon- 
sistent with,  or  that  it  distinctly  alters,  or  repeals  any  provision  of  "  The  Animal 
Contagious  Diseases  Act,  1879."  It  rather  makes  additional  provisions  in  the  same 
direction,  nameh'  the  killing  of  cattle  infected  by  contagious  disease.  In  that  view  the 
question  of  its  disallowance  becomes  rather  a  matter  of  policy,  and  the  undersigned 
recouiraends  that  the  views  of  the  Minister  of  Agriculture  be  obtained  before  action  is 
taken  in  respect  of  the  ordinance. 

No.  2  is  ''  An  Ordinance  respecting  Municipalities."  It  makes  provisi'"'n  for  the  incor- 
poration of  towns,  cities  and  other  municipalities,  for  the  election  of  councillors,  the 
aj)pointment  and  payment  of  municipal  otlicez's,  the  levying  and  collecting  of  rates,  the 
making  of  by-laws  in  respect  of  certain  matters,  in  respect  of  which  municipalities  in  the 
several  provinces  have  power  to  make  by-laws.  Giving  the  expressions  used  in  the 
Order  in  Council  as  defining  the  legislative  authority  of  the  Lieutenant-Governor  of  the 
North-west  Territoi-ies  in  Council,  as  large  a  meaning  as  they  have  in  the  British  North 
America  Act,  the  undersigned  is  of  opinion  that  this  Act  taken  as  a  whole  is  within  the 
legislative  authority  of  the  Lieutenant-Governor  in  Council. 

The  undersigned  is  of  oj)ini(jn,  however,  that  the  3rd  paragraph  of  Sf^ction  49  should 
l)e  amended.  It  provides,  among  other  things,  that  a  person  occupying  property  of  the 
Crown  in  other  than  an  ollicial  capacity,  shall  be  assessed  in  respect  thereof.  That  is 
ta.xing  the  property  in  an  indicect  way,  and  tlie  provision  is  consequently,  in  conflict 
with  the  125th  s»'ction  of  the  liritish  North  America  Act.  It  is  probable  that  a  tax 
can  be  levied  on  an  occui)ant  of  Crown  property  in  respect  of  any  interest,  such  as  a 
leasehold  interest  which  he  has  in  tlie  ))roperty,  l)ut  the  property  is  not  liable  to  tax. 

The  words  'the  benefit  of  trade  and  commerce'  should  be  struck  out  of  the  23rd 
paragraph  of  the  147th  section. 

No.  ."?.  "An  Ordinance  to  amend  the  Administration  of  Civil  Justice  Ordinances, 
1878  and  1879,"  repeals  section  1  of  the  ordinance  of  1878  respecting  the  administra- 
tion of  civil  justice,  and  substitntes  therefor  a  section,  by  which  the  North-west 
Territories  are  divided  into  f-.uf  iiidicial  districts.  Amendments  of  the  Ordinances 
of  bS78  and  1879,  and  additional  pi'ovisions  relating  to  procedure  in  the  district 
courts,  are  also  made  by  this  Ordinance.  Assuming  that  there  is  no  objection  to  the 
division  of  the  Territories  into  the  four  districts,  he  sees  no  objection  to  this  ordinance. 

No.  4.  "  An  Onlinance  respect inir  Part ner.sliips,"  makes  provision  for  the  registra- 
tion of  CO  partnerships  and  business  tiims.  Acts  similar  to  this  are  in  force  in  several 
provinces.  (,SVv  J{cv.  Stat.  Ontario,  cliap.  123  ;  Consol.  Stat.  New  Brunswick,  chap.  97, 
and  Consolidated  Statutes  Manitoba,  cliaji.  17.) 
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No.  5.  "  An  Ordinance  for  the  relief  of  Indigent  Children,"  makes  provision  for  the 
authorities  of  schools  and  orphanages  maintained  by  religious  bodies  or  voluntary  sub- 
scription, receiving  into  their  institutions  and  educating,  and  caring  for,  male  children 
under  sixteen,  and  female  children  under  fourteen  years  of  age.  In  certain  cases  the 
stipendiary  magistrates  or  two  justices,  make  orders  for  sending  destitute  children  with- 
out houses  or  guardianship  to  any  such  institution  as  will  receive  them.  Provisions  are 
made  so  that  the  child  be  sent  to  an  institution  under  the  control  of  that  religious  body 
to  which  it  naturally  belonged,  also  for  the  inspection  of  the  institution.  Other  neces- 
sary safeguards  are  provided. 

No.  6.  "  An  Ordinance  to  prevent  the  profanation  of  the  Lord's  Day,"  is  quite  in 
accordance  with  the  law  in  force  in  other  provinces.  All  being  based  on  the  statute 
passed  in  the  29th  year  of  the  reign  of  His  Majesty  Charles  II.,  chaptered  seven  (7). 

No.  7.  "  An  Ordinance  authorizing  the  appointment  of  Notaries  Public,"  repeals  No. 
8  of  1878,  which  authorized  the  appointment  of  notaries,  but  made  no  other  provision. 
The  present  Ordinance,  in  addition,  defines  in  a  general  way  the  powers  of  a  notary,  and 
fixes  a  fee  for  his  commission.  Acts  similar  to  this  Ordinance  are  in  force  in  other  pro- 
vinces, and  while  the  undersigned  is  of  opinion  that  notaries  are  oflicers  whom  the  Gover- 
nor General  could  appoint,  he  thinks  it  is  more  convenient  to  leave  the  exercise  of  this 
power  with  the  local  authorities,  under  their  local  Acts. 

The  undersigned,  therefore,  recommends  :  — 

1.  That  ordinance  No.  1  respecting  "Infectious  and  Contagious  Diseases  of  Domestic 
Animals,"  be  referred  to  the  Minister  of  Agriculture  for  his  opinion  as  to  whether  or 
not  it  should  be  left  to  its  operation. 

2.  That  the  remaining  Ordinances,  Nos.  2  to  21,  both  inclusive,  be  left  to  their 
operation. 

3.  That  the  substance  of  that  part  of  the  report  which  deals  with  Ordinance  No.  2 
("An  Ordinance  respecting  Municipalities"),  be  communicated  to  the  Lieutenant- 
Governor  of  the  North-west  Territories  with  a  view  to  the  amendment  of  the  ordinance. 

All  of  whicli  is  respectfully  submitted.  % 

A.  CAMPBELL, 

Minister  of  Justice. 
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NORTH-WEST  TERRITORIES,  1884. 

His  Honour  the  Lieutetiant-G  over  nor  to  the  Hon.  the  Secretary  of  State. 

Lieutenant  Governor's  Office,  Regina,  2nd  February,  1885. 

Sir, — Among  the  Ordinances  passed  at  the  last  session  of  the  North-west  council,, 
transmitted  to  your  department  on  the  13th  August  last,  there  is  one  relating  to  schools,, 
which  I  desire  to  bring  under  the  special  notice  of  the  government. 

The  authority  of  council  for  passing  this  Ordinance  is  derived  from  section  10  of 
"  The  North-west  Territories  Act,  1880,"  but  when  the  subject  was  under  consideration, 
doubts  were  raised  by  some  of  the  members,  as  to  the  power  of  the  council  to  enact  a 
measure  on  education,  the  provisions  of  which  could  be  enforced  in  parts  of  the  terri- 
tories where  no  system  of  taxation  exists.  In  view,  however,  of  the  urgent  necessity  of 
an  Ordinance  on  the  subject,  applicable  to  the  whole  of  the  Territories,  the  present  one 
was  passed.  Since  its  publication,  in  October  last,  over  thirty  applications  have  been 
made  to  me  for  organization  under  its  provisions,  and  more  are  coming  in  by  every 
mail.  Of  the  number  just  mentioned,  twenty-five  are  from  parts  of  the  territories  where 
no  system  of  ta.xation  exists. 

In  view,  therefore,  of  the  importance  of  the  subject,  and  the  serious  complications 
it  would  lead  to,  should  the  constitutionality  of  the  Ordinance  be  raised,  I  think  it 
would  lie  well  that  the  question  be  submitted  to  the  Minister  of  Justice,  and  if  doubts 
were  found  to  exist  as  to  the  power  of  the  council,  in  this  respect,  I  would  respectfully 
suggest  that  such  douV)ts  be  removed  by  Act  of  parliament,  in  the  manner  done  once 
before,  with  regard  to  the  Ordinances  of  1881,  {vide  chapter  28,  45  Victoria);  or  con- 
firmed, if  deemed  necessary. 


I  have,  etc.. 


E.  DEWDNEY, 

L  ie  u  tenant-  Governor. 


Deputy  M>iii'<ter  <>f  Jnxtire  f<i  Deputy  Minister  of  the  Interior. 

Depaht.ment  of  Justice,  Ottawa,  5th  May,  1885. 

SiH,— Kefening  to  your  letter  of  tlie  1st  instant,  I  have  the  honour,  by  direction^ 
to  inclose  a  tlraft  of  a  rf|)()it  to  council  on  the  subject  of  the  reference  to  the  Minister 
of  Justice  and  the  Minister  of  tlie  Interior,  of  correspondence  respecting  the  School 
Ordinance,  pas.sed,  under  the  10th  section  of  "  Tlie  North-west  Territories  Act.='  If 
the  draft  is  satisfactory  to  th.'  .Minister  of  the  Interior,  the  Minister  of  Justice  will  be 
glad  to  sign  it  with  him. 

I  have,  i.^.-c., 

cn:0.  W.  BURBIDGE, 

Deputy  Minister  of  Justice. 
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Department  op  Justice,  Ottawa,  5th  May,  1885. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned,  to  whom  was  referred  a  copy  of  a  despatch  from  the  Lieutenant- 
Governor  of  the  North-west  Territories,  dated  2nd  April  last,  with  reference  to  the 
Ordinance  respecting  schools,  passed  under  the  10th  section  of  "The  North-west  Ter- 
ritories Act,  1880,"  and  stating  that  doubts  existed  as  to  the  authority  of  the  North- 
west council  to  make  the  Ordinance,  respectfully  report  that  in  their  opinion,  it  is 
desirable  to  so  amend  the  10th  section  as  to  remove  all  doubt  as  to  the  authority  of  the 
North-west  council  to  enact  such  an  Ordinance. 


Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the   Governor 
General  in  Council,  on  the  loth  August,  18S5. 

Department  of  Justice,  Ottawa,  14th  August,  1885. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  had  under  consideration  the  Ordinances  passed  by  the 
Lieutenant-Governor  of  the  North-west  Territories  in  council,  at  the  session  held  in  the 
year  1884,  has  the  honour  to  report : — 

1.  That  having  carefully  considered  the  Ordinances,  the  numbers  and  titles  of 
which  are  stated  in  the  annexed  schedule,  he  is  of  opinion  that  they  should  be  left  to 
their  operation, 

2.  By  ordinance  No.  4,  intituled:  "An  Ordinance  respecting  Municipalities," 
"The  North-west  Municipal  Ordinance,  1883,"  is  repealed,  and  other  provisions  made 
on  that  subject.  In  a  report  on  the  Ordinance  of  1883,  approved  by  your  Excel- 
lency in  Council,  the  undersigned  had  occasion  to  question  the  power  of  the  council 
to  enact  the  provision  contained  in  the  3rd  subsection  of  section  49,  by  which  it  was 
declared,  among  other  things,  that  when  crown  property  was  occupied  by  any  person  in 
other  than  his  official  capacity,  the  occupant  should  be  assessed  in  respect  thereof.  This 
provision,  with  an  amendment  to  the  effect  that  the  property  itself  shall  not  be  liable 
for  the  assessment,  is  contained  in  the  3rd  subsection  of  section  77  of  the  Ordinance  of 
1884,  the  amendment  being  made  to  meet  the  objection  referred  to.  It  is  doubtful, 
however,  if  the  amendment  goes  far  enough.  The  objection  was  not  that  the  property 
would  be  liable  to  the  assessment,  for  it  clearly  would  not  be,  but  that  the  property 
was  being  taxed  indirectly,  by  means  of  an  assessment  levied  against  the  occupant. 
The  true  distinction,  in  the  opinion  of  the  undersigned,  is  that  the  interest  of  the 
occupant,  whatever  it  is,  is  liable  to  be  assessed,  but  that  the  interest  of  the  Crown  is 
not  liable.  In  the  same  report,  the  undersigned  expressed  the  opinion  that  the  words 
"trade  and  commerce  "  should  be  struck  out  of  the  23rd  paragraph  of  the  147th  section 
of  the  Ordinance  of  1883.  These  words  are  repeated  in  the  24th  paragraph  of  the 
177th  section  of  1884,  but  the  Lieutenant-Governor,  in  a  despatch  dated  29th  day  of 
October,  1884,  states  that  he  will  call  the  attention  of  his  council  to  the  suggestion." 

3.  By  Ordinance  No.  7  of  1884,  intituled  :  "  An  Ordinance  respecting  Controverted 
Elections,"  provision  is  made  for  any  voter  contesting  the  election  of  a  member  to  the 
North-west  council.  By  the  3rd  section  it  is  provided  that  on  receipt  of  the  voter's 
petition  and  the  sum  of  ten  dollars,  the  Lieutenant-Governor  shall  cause  the  same,  and 
a  copy  of  all  the  books,  papers  and  documents  relating  to  the  election  complained  of, 
certified  by  the  clerk  of  the  council,  to  be  transmitted  by  registered  letter  to  the  clerk 
of  the  district  court,  whose  office  is  nearest  the  residence  of  the  returning  officer  at 
such  election  ;  and  by  the  4th  section  it  is  provided  that  the  Lieutenant-Governor  shall 
not  take  the  proceedings  required  of  him  by  the  next  preceding  section,  after  the 
expiration  of  two  months  from  the  receipt  of  the  return  of  the  returning  officer,  by  the 
clerk  of  the  council.    If  by  the  latter  provision  it  is  intended,  that  in  case  of  an  accidental 
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delay  of  two  months  in  the  transmission  of  the  papers  by  the  Lieutenant-Governor,  the 
petitioner  is  to  be  deprived  of  his  rights  to  contest  the  election,  the  fairness  of  the 
provision  is  more  than  doubtful,  but  if  it  is  intended  to  provide  that,  unless  the  petitioner 
commences  his  proceedings  within  two  months  after  the  receipt  of  the  returning  officer, 
by  the  clerk  of  the  council,  the  Lieutenant-Governor  is  not  to  act  on  the  petition, — the 
section  should  be  so  amended  as  to  make  it  clear  that  such  is  its  meaning. 

4.  Ordinance  No.  18,  intituled:  '•  An  Ordinance  to  amend  Ordinance  No.  10,  of 
1879,  intituled:  *  An  Ordinance  respecting  the  Ordinances  of  the  North-west  Terri- 
tories,' "  contains  a  clerical  error,  the  word  "  three  "  in  the  1st  line  of  section  1  being 
incorrectly  used  for  the  word  "  four." 

5.  By  Ordinance  No.  22,  intituled  :  "  An  Ordinance  to  authorize  corporations,  and 
institutions  incorporated  outside  the  North-west  Territories,  to  transact  business 
therein,"  it  is  provided  that  any  such  institution,  society  or  corporation,  duly  incor- 
porated by  law,  and  authorized  by  its  statute,  charter,  or  other  instrument  of  incorpora- 
tion or  articles  of  association  to  lend  money,  or  follow  the  business  of  insurance  of  any 
description  in  the  territories  (except  the  business  of  banking)  may,  on  certain  conditions, 
and  paying  an  annual  license  fee  of  $25,  receive  from  the  Lieutenant-Governor  a  license 
authorizing  it  to  carry  on  business  in  the  territories.  The  terms  of  this  provision  are 
general  enough  to  exclude  companies  incorporated  by,  or  licensed  under  the  authority 
of  the  parliament  of  Canada,  and  in  that  case,  at  least,  the  undersigned  is  inclined  to 
the  opinion  that  the  company  would  have  the  right  to  transact  its  business,  without  the 
license  of  the  Lieutenant-Governor,  but  subject  always  to  the  municipal  and  other  laws 
in  force  in  the  territories. 

6.  By  Ordinance  No,  31,  intituled  :  "An  Ordinance  respecting  preferential  assign- 
ments," it  is  provided  that  certain  conveyances  given  Voy  persons  in  insolvent  circum- 
stances, shall  be  void  against  creditors.  It  is  always  difficult  to  decide  whether  a 
proN'ision  such  as  this  relates  to  insolvency  or  to  property  and  civil  rights.  No  doubt 
such  a  provision  in  a  Bankruptcy  Act  would  be  considered  within  the  authority  of  the 
parliament  of  Canada,  but  whether  in  the  absence  of  an  Act  of  the  parliament  of 
Canada  respecting  bankruptcy  or  iusolvenc}',  the  provision  may  be  considered  one 
within  the  legislative  authority  of  a  legislature,  is  a  question  not  by  an}'  means  free  from 
doubt.  If  a  provincial  legislature  could  not  enact  such  a  provision,  it  is  clear  that  the 
Lieutenant-(j!overnor  of  the  North-west  Territories  in  council  could  not.  The  question 
is  one,  however,  which,  in  the  opinion  of  the  undersigned,  is  best  left  for  judicial  decision. 

If  the  report  is  appiovcd  tlie  undersigned  recommends  : — 

1.  That  the  power  of  disallowance  be  not  exercised  in  respect  of  the  Ordinances 
Nos.  I  to  3,  5,  G,  S  to  17,  1!)  to  21,  23  to  27,  29,  30,  32  to  3G,  and  that  the  Lieutenant- 
Governor  of  the  Territories  l)e  so  informed. 

2.  That  Ordinances  numbered  4,  7,  18,  22  and  31,  hereinbefore  referred  to,  be  left 
to  theii-  op'^ration,  but  that  the  substance  of  the  observations  made  respecting  them  be 
communicated  to  the  Lieuten;ini-(Jovernor. 

3.  That  Ordinatu-e  iiuiiil)er  2S.  intituled  :  "  An  Ordinance  exempting  certain  pro- 
perty from  seizure  and  sale  under-  e.\(>cution,"  be   disallowed. 

All  of  which  is  rt'spectfiilly  submitted. 

A.   CAMPBELL, 

Minister  of  Justice. 

Rriiort  of  tlic  Hun.  ih--  Mi ulsf'  r  <>/  Just ><•.'.   npirrovi'd  hi/  His   Excellency  the   Governor 
(i'lcral  ill  C,,.niril^  „n  i},,-,  l.'.Oi  August,  ISSd. 

DKI'AliTMKNT  OF   JlSTICE,   OtT.-S.WA,    14th  AugUSt,   1885. 
To  His  E.rr.lhnry  th'-  Cn;  r„in-  C  „•  ,nl  ] „  Cumcil  : 

The  undersigned  has  the  ln.nour  t(.  rc],(,rt  upon  the  Ordinance  passed  by  the  Lieu- 
tenant-Governor in  Council  of  the  North  w.st  Territories,  in  the  session  held  in  the  year 
1884,  nunil)en'd  2S.  and  intituled  :    ''An   •  )i(linance   exempting   certain   property   from 
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seizure  and  sale  under  execution,"  that  Ordinance  No.  8  of  1879,  which  contained  the 
previous  law  on  the  subject,  is  repealed,  and  other  provisions  made.  The  fourth  section 
of  the  Ordinance  is  as  follows  : 

"  No  judgment  or  action  for  debts,  contracted  outside  of  the  North-west  Terri- 
tories, shall  be  enforced  against  any  settler  coming  into  the  said  North-west  Territories 
within  six  years  of  the  date  of  his  arrival ;  provided  always  that  nothing  herein  shall 
prevent  the  collection  of  debts  contracted  outside  the  North-west  Territories,  for  goods 
purchased,  to  be  brought  into  the  said  territories,  and  provided  further  that  nothing 
herein  contained  shall  affect  the  rights  of  mortgages,  and  shall  not  apply  to  debts  or 
contracts  acknowledged  in  the  said  North-west  Territories,  provided  nevertheless 
that  the  Ordinance  respecting  limitation  of  actions  shall  not  run  during  the  said  six 
years." 

In  the  opinion  of  the  undersigned  this  provision  is  open  to  such  serious  objection, 
as  an  interference  with  the  rights  of  creditors,  that  the  Ordinance  should  be  disal- 
lowed. 

The  undersigned,  therefore,  recommends  that  the  said  Ordinance,  intituled  :  "  An 
Ordinance  exempting  certain  property  from  Seizure  and  Sale  under  execution,"  be  dis- 
allowed. 

All  of  which  is  respectfully  submitted. 

A.  CAMPBELL, 

Minister  of  Justice. 

Order  in  Council  disallowing  the  Act  above  mentioned,  published  in  the  Canada  Gazette, 
on  the  22nd  day  of  August,  18S5.      Vol.  XIX.,  No.  8,  page  291. 
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NORTH-WEST  TERRITORIES,  1885. 

Report  of  the  Hon.  the  Minister  of  Justice,   approved  hy  Ui^s  Excellency  the   Governor 
General  in  Council  on  the  7th  May,  1886. 

Department  of  Justice,  Ottawa,  28th  April,  1886. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  begs  leave  to  report  upon  the  Ordinances  passed  by  the  Lieutenant- 
Governor  of  the  North-west  Territories  in  Council,  at  a  session  begun  and  holden  at 
Regina  on  the  fifth  day  of  November,  and  closed  on  the  eighteenth  day  of  December,  1885. 

Having  carefully  considered  the  Ordinances  Nos.  1,  2,  4  to  14,  17  to  22,  the  under- 
signed reconnnends  that  they  be  left  to  their  operation. 

The  151st  section  of  Ordinance  No.  3,  intituled  :  "  An  Ordinance  to  amend,  and 
consolidate  as  amended,  the  School  Ordinance  of  1884,"  is  as  follows : — 

"  151st.  Any  trustee  who  shall— 

"  1.  Knowingly  falsify,  or  cause  or  allow  to  be  falsified,  assessment  rolls,  voters' 
lists,  school  returns,  school  registers  and  minutes  of  meetings,  or  any  of  the  records  of 
the  district,  or  who  shall  fail  to  deliver  up  such  records  when  called  upon  by  the  chair- 
man or  duly  appointed  auditor  ; 

"  2.  Misappropriate,  or  cause  to  be  misappropriated,  any  of  the  funds,  or  real  or 
personal  property  of  the  district ; 

"  3.  Enter  into,  or  have  any  interest  in,  any  contract  with  the  district,  for  which 
money  is  to  be  paid  or  work  done  ;  shall  therefore  be  disqualified  for  fulfilling  the  term 
of  office  for  wliich  he  was  elected  and  shall  be  liable  to  a  fine  not  exceeding  fifty  dollars." 

The  second  paragraph  of  the  above  section  appears  to  trench  upon  the  Criminal 
Law.     See  32-33  Victoria,  chapter  21,  sections  3  and  72. 

The  undersigned,  however,  recommends  that  this  Ordinance  be  left  to  its  operation, 
but  that  the  attention  of  the  Lieutenant-Governor  be  called  to  this  section. 

Ordinance  15  is  an  Ordinance  to  amend,  and  consolidate  as  amended.  Ordinance  No. 
lof  1883,  intituled  :  "An  Ordinance  respecting  infectious  and  contagious  diseases  of 
domestic  animals,"  and  Ordinance  No.  15  of  1884,  intituled  :  "  An  Ordinance  to  amend 
Ordinance  No.  1  of  1883  respecting  infectious  diseases  of  domestic  animals.'" 

The  subject  of  infectious  and  contagious  disease  of  domestic  animals  is  one  that 
has  l>een  from  time  to  time  legislated  upon  both  by  the  parliament  of  Canada  and  by 
the  legislatures  of  tlie  ])r()vinces.  Proljably  it  has  been  considered  that  such  legislation 
is  authorized  by  the  !»5th  section  of  the  British  North  America  Act,  1867,  by  which  it 
is  provided  that  in  each  province  the  legislature  may  make  laws  in  relation  to  agricul- 
ture in  the  province,  and  that  Parliament  may  make  laws  in  relation  to  agriculture  in 
all  or  any  of  the  pro\inees,  tlic  hiw  of  the  legislature  on  that  subject  having  eftect,  as 
far  as  it  is  not  repugnant  to  the  act  of  the  parliament  of  Canada. 

The  undersigned  rccnnunftiils  that  this  Ordinance  be  referred  to  the  Minister  of 
Agriculture,  and  it'  it  be  iidt  finuul  to  ])e  in  conflict  with  any  Act  of  the  parliament  of 
Canada  on  the  same  suljject,  thai  it  ])<•  left  to  its  operation. 

Ordinance  No.  Id  purports  lu  he  "An  Ordinance  to  amend  Ordinance  No.  24  of 
18S4,  intituled  :  'An  Ordinance  to  junrnd  and  consolidate  as  amended  the  several  Ordi- 
nances respecting  Fences.'  " 

It  i.s  evident  that  Ordinance  Xo.  •_".•  of  IsSl  is  intended,  and  that  No.  24  is  a  cleri- 
cal error. 

The  undersigned  re.oininends  th;it  the  (  trdinance  be  left  to  its  operation,  and  that 
the  att<'ntion  of  the  Lieuten.int-(  ioxei  nnr  ]>{'  cilled  to  this  clerical  error    with  a  view  to 


its  unieiulment. 


•ixo.  s.  D.  tho:mpson, 

Mi)iist^r  of  Justice. 
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Hon.  the  Minister  of  Justice  to  His  Honour  the  Lieutenant-Governor. 

Department  of  Justice,  Ottawa,  3rd  November,  1886. 
(Telegram.) 

On  looking  again  at  Ordinance  No.  8,  of  1885,  I  think  I  should  advise  government 
to  disallow  it,  unless  paragraphs  9  and  10  of  section  1  are  repealed,  as  ample  provision 
appears  to  have  been  made  by  41  Victoria,  chapter  15.     Please  answer. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

His  Honour  the  Lieutenant-Governor  to  the  Hon.  the  Minister  of  Justice. 

10th  November,  1886. 
{Telegram.) 

Council  considers  Homestead  Act  of  1878  imperative  in  Territories  at  present,  there 
being  no  registry  of  title  to  lands  and  no  certificate  of  title.  Am  writing  fully  and 
sending  resolution  passed  by  my  executive  on  the  subject. 

E.  DEWDNEY, 

Lieutenant-Governor. 

His  Honour  the  Lieutenant-Governor  to  the  Hon.  the  Minister  (f  Justice. 

Government  House,  Regina,  N.-W.  T.,  11th  November,  1886. 

Sir, — Confirming  my  telegram  of  yesterday's  date,  I  have  now  the  honour  to 
transmit  you  herewith  copy  of  a  report  made  by  a  sub-committee  of  the  North-west 
council,  composed  of  the  stipendiary  magistrates  who  were  appointed  to  consider  and 
report  upon  your  telegram  of  the  4th  instant,  regarding  Ordinance  No.  8,  of  1885. 

I  also  inclose  copy  of  a  resolution  passed  on  the  10th  instant  at  an  executive 
meeting  of  my  council  with  reference  to  the  same  subject. 


I  have,  tfec. 


E.  DEWDNEY, 

Lieutenant-Governor. 


Copy  of  Report  of  Suh-Committee  of  North-u:est  Council. 

Council  Chamber,  Regina,  N.-W.  T.,  10th  Novemlter,  1886. 

The  sub-committee  appointed  yesterday  at  an  executive  sitting  of  the  North-west 
council,  to  consider  and  report  upon  a  telegram,  dated  4th  November,  1886,  recei^■ed 
from  the  Hon.  the  Minister  of  Justice,  with  reference  to  Ordinance  No.  8,  of  1885, 
begs  leave  to  report : — 

That  in  their  opinion  the  Dominion  Act,  41  Victoria,  chapter  14  has  been  hitherto, 
and  now  is,  and  will  be  in  operation  in  the  Territories  until  the  5th  January,  1887,  for 
the  following  reasons  : 

1.  Section  1  of  said  Act  requires  the  registration  of  homesteads  in  the  "  ofiice  for 
the  registry  of  titles  to  lands,"  and  your  committee  submits  that  no  such  office  is  in 
existence,  or  provided  for,  until  the  Act  49  Victoria  chapter  26,  comes  into  force  on  the 
1st  January  next. 
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2.  When  registration  is  effected,  as  provided  by  the  8th  section  of  the  said  Act,  the 
registrar  has  to  enter  a  memorial  in  the  register  book,  and  to  endorse  upon  the  certificate 
of  title  "  Registered  as  a  Homestead,"  and  your  committee  submits  that  at  present  no 
provision  exists  for  certificates  of  titles  or  memorials,  and  that  for  several  months  aftef 
the  Act  49  Victoria,  chapter  26,  comes  into  force,  it  will  be  impossible  for  parties 
generally  throughout  the  North-west  Territories  to  take  advantage  of  its  provisions. 

It  may  be  added  that  very  few  copies  of  the  Dominion  Acts  for  the  year  1878  are 
to  be  found  in  the  Territories,  and  their  provisions  are  consequently  but  little  known  by 
the  general  public. 

H.  RICHARDSON, 

Chairman. 

Copy  of  Resolution  passed  hy  the  Council  of  the  Xorth-ivest  Territories  in  Executive,  on 

the  11th  November,  1886. 

RexoJved,  That  this  council  in  executive  in  addition  to  the  report  of  the  Civil  Justice 
Committee,  with  respect  to  the  legal  effect  of  the  Act  41  Victoria,  chapter  15,  desires  to 
urge  upon  the  attention  of  the  government  the  following  serious  considerations. 

1.  That  in  the  past  few  years  our  settlers,  animated  with  the  hopes  of  good  crops, 
and  the  desire  to  improve  their  lands,  were  induced  to  buy  large  quantities  of  agricultural 
implements  on  credit. 

2.  That  owing  to  the  bad  crops  of  this  year  and  former  years,  these  hopes  have 
been  disappointed,  and  large  numbers  of  judgments  have  been  obtained  against  settlers 
for  these  claims  and  others,  amounting  to  upwards  of  600,  and  unless  the  settlers  are 
protected  by  clauses  similar  to  the  ones  objected  to,  great  hardship  will  be  entailed  on 
them,  and  many,  we  are  afraid,  will  be  compelled  to  leave  the  country,  or  else  be  placed  in 
such  a  position,  as  to  be  unable  to  take  advantage  of  good  seasons,  which  we  and  they 
still  hope  are  in  store  for  us. 

D>'puty  Minister  of  Just  ire,  to  Secretary,  Lieutenant  Governor  of  JYorth-west  Territories. 

Departmknt  of  Justice,  Ottaava,  14th  March,  1887. 

Re   North-west  Ordinance   No.    8,1885,  intituled:   "An  Ordinance  exempting  certain 
property  from  seizure  and  sale  under  execution." 

'*^'R) — With  reference  to  previous  corre.spondence  on  this  subject,  I  have  now  the 
honour,  by  direction,  to  state  for  the  information  of  the  Lieutenant-Governor  in  Council, 
that  the  minister  is  of  opinion  that  this  Ordinance  should  be  repealed  at  the  next 
.session  of  the  council  of  the  North-west  Tei'ritories. 

I  am  to  draw  your  attention  to  the  fact  that  the  objection  taken  to  this  repeal  by 
the  Civil  Justice  Coniinittee,  that  the  homestead  exemption  could  not  be  effectually 
applied  until  the  1st  .lanuary,  1SS7,  has  now  no  force. 

The  further  ol)jectiini  that  the  liomestead  exemption  is  not  widely  known  could  be 
remedied  fully  by  such  publicati(.n  as  the  council  of  the  North-west  Territories  might 
see  tit  to  make,  or  by  having  its  j)i(ivisi()ns  recited  in  the  repealing  Ordinance,  or  by  one 
of  these  methods. 

I  am  to  add  that  so  niucii  iiii])oitance  is  attached  to  this  matter  by  the  Minister 
that,  unless  the  repeal  is  made  l)y  the  council  of  the  North-west  Territories,  he  will 
probably  be  obliged  to  introduce  a  1  all  on  the  subject  into  the  Dominion  parliament. 
The  necessity  for  action  in  the  matter  l,y  parliament  is  to  be  deprecated,  as  it  will  give 
so  great  prominence  to  the  exceptiunal  exemptions,  which  have  been  sought  for  by  the 
peoplf!  of  the  North-west  Territ dries. 

I  have,  iVrc, 

(;E0.  W.BURBIDGE, 

D'  puty  Minister  of  Justice. 
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NORTH-WEST  TERRITORIES,  1886. 

Report   of  the  Honourable  the   Minister  of  Justice,  approved  hy   His   Excellency   the 
Governor  General  in  Council  on  the  20th  September,  1887. 

Department  op  Justice,  Ottawa,  i2th  September,  1887. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  Ordinances  passed  by 
the  Lieutenant-Governor  in  Council  of  the  North-west  Territories  in  the  session  held  in 
October  and  November,  1886. 

By  Ordinance  No.  2,  intituled  :  ^1  An  Ordinance  respecting  the  Administration  of 
Civil  Justice,"  certain  fees  are  allowed  to  the  judges  on  every  grant  of  probate  of  letters 
of  administration  and  also  on  the  appointment  of  guardians. 

The  principle  of  allowing  fees  to  judges,  the  undersigned  thinks  is  bad,  and  one  which 
should  not  be  given  effect  to  in  the  Territories  upon  the  establishment  of  the  Supreme 
Court  there.  In  passing  the  salaries  of  the  judges  of  the  Territories,  parliament  has 
granted  the  same  salary  as  the  judges  receive  in  the  province  of  Manitoba  and  in  the 
provinces  of  Nova  Scotia  and  New  Brunswick.  There  would,  however,  the  undersigned 
thinks,  be  no  objection  to  the  collection  of  such  a  fee  as  this,  the  same  to  form  part  of 
the  general  revenue  of  the  Territories. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  be 
called  to  this  matter,  with  a  view  to  the  amendment  of  this  Ordinance. 

By  Ordinance  No.  3,  intituled  :  "  An  Ordinance  respecting  the  incorporation  of  Joint 
Stock  Companies  by  Letters  Patent,"  provision  is  made  for  incorporation  by  the  Lieute- 
nant-Governor by  letters  patent  under  the  seal  of  the  North-west  Territories,  of  compa- 
nies, for  any  of  the  purposes  or  objects,  to  which  the  legislative  authority  of  the  council 
or  the  legislative  assembly,  as  the  case  may  be,  of  the  North-west  Territories,  extend. 

By  the  Order  in  Council  of  the  7th  July,  1887,  the  Lieutenant-Governor,  by  and  with 
the  advice  and  consent  of  the  legislative  assembly  of  the  North-west  Territories,  as  the 
case  may  be,  is  given  power  to  incorporate  companies  with  territorial  objects  with  the 
following  exceptions  : — 

(a.)  Such  companies  as  cannot  be  incorporated  by  a  provincial  legislature. 

{b.)  Railway,  tramway,  steamboat,  canal  transportation,  telegraph  and  telephone 
companies. 

(c.)  Insurance  companies. 

No.  9  is  intituled  :  "  An  Ordinance  to  incorporate  companies  for  the  establishment 
of  Cemeteries." 

Section  29  of  this  Ordinance  touches  upon  the  criminal  law. 

The  undersigned  recommends  that  the  attention  of  the  Lieutenant-Governor  be 
called  to  it  with  a  view  to  repealing  subsections  1,  2  and  5  of  section  29. 

The  undersigned  recommends  that,  for  the  present  action  be  deferred  in  respect  of 
Ordinance  No.  2  and  Ordinance  No.  9,  and  that  the  other  Ordinances  Nos.  3  to  8,  and 
10  to  21  be  left  to  their  operation,  and  also  that  the  substance  of  this  report  be  com- 
municated to  the  Lieutenant-Governor  of  the  North-west  Territories. 

All  of  which  is  respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NORTH  WEST  TERRITORIES,  1887. 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  2nd  October,  1888. 

Department  of  Justice,  Ottawa,  18th  September,  1888. 
I'o  His  Excellency  tJt^  Governor  General  in  Council  : 

The  undersigned  having  carefully  considered  the  Ordinances  passed  by  the  Lieuten- 
ant-Governor of  the  North-west  Territories  in  Council,  in  October  and  November,  1887, 
and  numbered  1,  3  to  8,  10  to  25,  has  the  honour  to  recommend  that  they  be  left  to 
their  operation. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Rfport  oj  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council,  on  the  2nd  October,  1888. 

Department  of  Justice,  Ottawa,  18th  September,  1888. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  upon  the  following  Ordinances,  passed  by 
the  Lieutenant-Goveinor  in  Council  of  the  North-west  Territories,  in  the  session  held 
in  October,  1887,   namely,  Nos.  2  and  9. 

No.  2.   "  An  Ordinance  respecting  schools." 

Section  65  of  this  Ordinance  provides  : — "  If  any  trustee  or  other  official  of  a  school 
knowingly  signs  a  false  report,  or  if  any  teacher  keeps  a  false  register,  or  makes  a  false 
return,  with  a  view  of  obtaining  a  larger  sum  than  the  just  proportion  of  school  moneys 
coming  to  such  school,  such  trustee,  official,  or  teacher,  shall,  for  each  offence,  be  liable 
to  a  tine  of  not  less  than  s50.'' 

In  the  opinion  of  the  undersigned,  this  section  touches  upon  the  criminal  law. 
The  offence  in  respect  of  which  pi-ovision  is  made,  being  punishable  under  the  provisions 
of  the  Canadian  criminal  law,  Sec.  7,  and  Sec.  46  of  chap.  165  of  the  Revised  Statutes 
respecting  forgery. 

Chapter  9.  "An  Ordinance  to  amend  Ordinance  No.  3  of  1886,"  intituled  :  "The 
Companies'  Ordinance." 

Sections  19,  20,  21  and  22  of  tliis  ( )rdinauce  also,  in  the  opinion  of  the  undersigned, 
conflict  with  the  provisions  of  the  ciiniinal  law.  The  undersigned  has  in  previous 
reports  fre(|uently  called  attention  to  the  oljjectionable  character  of  this  legislation  and 
in  several  instances  enactments  similar  to  these  have  been  repealed  by  a  provincial 
legislature,    at  his  suggestion. 

The  undersigned  begs  to  recoiiimenii  tliat  a  copv  of  this  report,  if  approved,  be 
transmitted  to  tfie  Lieutenant^  luveriioi-  of  the  North-west  Territories,  with  a  view  to 
ha^■inl:  the  sections  referred  to  in  these  two  ()i-dinances  repealed. 

I!esj)ectfully  submitted. 

•INO.  S.  1).  THOMPSON, 

Minister  of  Justice. 
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NORTH-WEST  TERRITORIES,  1888. 

1st  Session — 1st  Legislature. 

Report   of  the   Honourable    the   Minister  of  Justice,   approved  by  His  Excellency    the 
Governor  General  in  Council  on  the  27th  January,  1890. 

Department  of  Justice,  Ottawa,  10th  January,  1890. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  upon  the  Ordinances  of  the  legislative 
assembly  of  the  North-west  Territories,  passed  in  the  session  which  closed  on  the  11th 
day  of  December,  1888,  a  certified  copy  of  which  Ordinances  was  received  at  the  Depart- 
ment of  the  Secretary  of  State  on  the  11th  day  of  January,  1889. 

No.  1.  "An  Ordinance  respecting  the  Revised  Statutes  of  the  North-west  Territories." 
Previous  to  the  session  above  mentioned,  a  commission  was  appointed  by  the 
Lieutenant-Governor  of  the  North-west  Territories,  for  the  purpose  of  revising  and  con- 
solidating all  existing  Ordinances,  and  the  legislation  of  this  session  includes  the  revision 
and  consolidation  of  all  the  Ordinances  theretofore  passed  by  the  Lieutenant-Governor 
in  Council,  and  by  the  legislative  assembly  of  the  North-west  Territories,  with  the 
exeception  of  certain  Ordinances  relating  to  local  and  pri"tate  matters.  This  Ordinance 
is  an  enactment  in  the  usual  form,  giving  eflFect  to  the  Revised  Ordinances. 

The  undersigned,  in  recommending  that  such  Ordinance  be  left  to  its  operation,  is 
not  to  be  understood  as  approving  of  the  Revised  Ordinances  in  detail,  nor  as  expressing 
the  opinion  that  all  the  provisions  thereof,  are  within  the  authority  of  the  legislative 
assembly. 

He  may  observe,  however,  that  care  seems  to  have  been  taken  in  the  revision,  and 
that  the  legislation  as  a  whole  is  remarkably  free  from  any  attempt  to  usurp  authority 
in  respect  to  subjects  that  are  exclusively  within  the  jurisdiction  of  the  Dominion 
parliament. 

The  volume  published  contains  sixty  several  Ordinances,  in  respect  of  only  a  few  of 
which  any  observation  appears  necessary. 

No.  8.   "An  Ordinance  respecting  Municipalities." 

This  Ordinance  gives  power  to  the  council  of  any  municipality  to  pass  by-laws  in 
relation  to  certain  subjects  which  are  under  the  control,  to  a  greater  or  less  degree,  of 
the  Dominion  parliament,  e.g.  section  68,  authorizes  the  council  to  pass  by-laws  for 
(2.)  The  prevention  of  cruelty  to  animals. 

(16.)  Establishing  municipal  scales  for  weighing  or  measuring,  and  compelling  the 
weighing  or  measuring  thereon  or  thereby,  of  anything  sold  by  weight  or  measurement 
in  the  public  market,  and  establishing  and  regulating  the  fees  to  be  paid  for  weighing 
or  measuring  on  such  scales,  and  compelling  dealers  in  coal  to  weigh  upon  such  scales, 
all  coal  sold  by  them,  if  requested  so  to  do  by  the  purchaser,  at  the  purchaser's  expense. 
(28.)  Regulating  the  keeping  and  transporting  of  gunpowder  and  other  combustible 
or  dangerous  materials,  preventing  the  defacing  of  private  or  otlier  notices. 

(31.)  Licensing,  regulating  and  governing  transient  traders  and  other  persons  who 
occupy  premises  in  the  municipality.  Arc,  and  for  fixing  the  sum  to  be  paid  for  a  license, 
for  exercising  any  or  all  of  such  callings  within  the  municipality,  and  the  time  the 
license  shall  be  in  force. 

(32.)  Licensing  hawkers,  pedlars,  billiard,  pool  and  bagatelle  tables,  and  bowling 
alleys,  porters,  water  dealers  or  carriers,  or  common  carriers,  draymen,  hackmen,  omnibus 
drivers,  and  guides,  and  regulating  the  same. 
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(34.)  Licensing  livery  stables,  sale  stables,  refreshment  houses,  boarding  houses, 
hotels,  and  places  of  public  resort  or  accommodation  for  amusement,  and  private  boarding 
or  lodjiing  houses,  where  at  least  four  boarders  or  lodgers  are  kept,  and 

(36.)  Regulating  the  assize  of  bread,  and  preventing  the  use  of  deleterious  materials  - 
in  making  bread,  and  providing  for  the  seizure  and  forfeiture  of  bread  made  contrary 
thereto,  tkc. 

By-laws  made  in  pursuance  of  this  authority,  may  or  may  not  be  idtra  vires  of  the 
council,  according  as  they  are  consistent  with,  and  framed  to  secure  the  enforcement 
of  Dominion  legislation  on  this  subject. 

Section  87  of  this  Ordinance  is  as  follows  : — 

"  The  interest  of  any  person  or  corporation  in  any  lands,  the  fee  of  which  is  in  the 
Crown,  shall  be  liable  to  assessment." 

This,  of  course,  remains  subject  to  the  limitation,  resulting  from  exemptions  con- 
ferred by  the  Dominion  parliament. 

Section  120  provides  for  an  appeal  to  a  judge  of  the  Supreme  Court  of  the  North- 
west Territories  in  matters  of  assessment,  and  subsection  12  provides  that  the  decision 
and  judgment  of  the  judge  shall  be  fical  and  conclusive  in  every  case  adjudicated  upon. 

This  provision  is,  of  course,  subject  to  the  right  of  the  parliament  of  Canada  to 
provide  for  an  appeal  to  the  Supreme  Court  of  Canada. 

Section  239  provides  that : — 

"  In  any  case  where  a  dispute  arises  between  two  municipalities,  or  between  a 
person  and  a  municipality,  involving  a  claim  for  a  payment  of  money  or  damages,  or 
between  two  or  nicjre  parties,  for  the  surplus  money  in  the  hands  of  the  municipality,  in 
cases  where  property  distrained  for  the  payment  of  taxes  has  been  sold  for  more  than 
the  amount  of  taxes  and  costs,  either  party  to  the  dispute  may  require  that  the  same  be 
settled  by  arbitration." 

Subsequent  sections  furnish  a  practice  for  such  references,  including  an  appeal  to  a 
judge  of  the  Supremo  Court. 

The  undersigned  would  call  attention  to  the  unusual  character  of  this  legislation, 
which  may  prevent  claims  against  municipalities  from  being  pursued  in  the  ordinary 
tribunals.  It  may  be  contended  that  this  provision  is  ultra  vires,  inasmuch  as  it  takes 
away  fi-om  the  Supreme  Court  of  the  North-west  Territories,  in  part,  the  jurisdiction 
conferred  upon  that  court  l)y  the  North-west  Territories  Act  :  but  the  decision  of  that 
point  may,  without  jtublic  inconvenience,  be  left  to  that  tribunal. 

No.  30.  "An  Ordinance  respecting  the  incoiporation  of  Joint  Stock  Companies 
by  Letters  Patent." 

Attention  is  called  to  section  80  of  this  Ordinance  which  contains  legislation  upon 
the  suljject  ut"  hills  of  exchange  and  promissory  notes,  and  which  may,  therefore,  be 
an  infringiMuent  of  the  exclusive^  power  of  the  Dominion  parliament  to  legislate  upon 
this  subject. 

No.   5'j.    "  \n  Ordinance  respecting  Schools." 

This  Ordinance  is  subslantially  a  re-enactment  of  the  Ordinance  respecting  schools 
passed  in  18S7,  to  certain  provisions  of  which  the  undersigned  called  the  attention  of 
your  Excellency  in  a  n-port  dated  the  18th  September,  1888.  The  undersigned 
observes  with  .satisfaction  that  certain  clauses  objected  to  in  that  report  have  been 
repealed  in  the  Revised  Ordinance. 

The  attention  of  the  undersigned  has  l)een  called  to  the  following  provision  in 
this  Ordnance,  which,  it  is  stated,  operates  disadvantageously  to  certain  localities  of  the 
North-west  Territ(H-ie.s.      Section  82  is  as  follows  :— 

"All  the  sch<H>ls  shall  be  taught,  and  instructions  given  in  the  following  branches, 
vi/.  :  reading,  writing,  orthogra])hy,  arithmetic,  geography,  grauunar,  history  of  Great 
iJritain  and  Canada,  and  English  literature.  Instruction  .shall  be  given  during  the 
entire  sciiool  course,  in  manners  and  morals,  and  the  laws  of  health,  and  due  attention 
shall  be  given  to  j.hysical  exercises  foi-  the  pupils,  as  may  be  conducive  to  health  and 
vigf.ur  of  IxMly,  as  well  as  the  mind,  and  to  ventilation  and  temperature  of  the 
school-rooms. 
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"  It  shall  be  incumbent  upon  the  trustees  of  the  schools  organized  under  this 
Ordinance,  to  cause  a  primary  course  of  English  to  be  taught." 

This  provision  appears  to  be  within  the  powers  of  the  assembly.  Some  complaints 
have  been  made  that  hardship  may  result  from  the  enforced  teaching  of  English  in  the 
public  schools,  but  should  such  hardship  be  found  to  occur,  there  is  no  reason  to  doubt 
that  it  will  be  relieved  by  the  action  of  the  legislature,  or  other  competent  authority 
without  reference  to  your  Excellency. 

The  undersigned  has,  however,  to  call  attention  to  another  particular,  in  respect 
of  which  he  finds  that  the  Ordinance  does  not  strictly  conform  to  the  requirements  of 
the  Act  under  which  it  was  framed. 

Section  14  of  the  North-west  Territories  Act  (chapter  50,  R.S.C.)  provides,  that 
Ordinances  in  respect  of  education  may  be  made  in  the  Territories,  but  stipulates  that 
in  such  Ordinances  it  shall  "  Always  be  provided  that  a  majority  of  the  ratepayers  of 
any  district  or  portion  of  the  Territories,  by  whatever  name  the  same  is  known,  may 
establish  such  schools  therein  as  they  think  fit,  and  make  the  necessary  assessment  and 
collection  of  rates  therefor,  and  also  that  a  minority  of  the  ratepayers  therein,  whether 
Protestant  or  Roman  Catholic,  may  establish  separate  schools  therein." 

The  Ordinance  respecting  schools  does  not  contain  the  provisions  that  the  statute 
requires  it  to  contain,  but  merely  contains  the  provision  that  the  minority  may  establish 
a  separate  school  in  an  organized  public  school  district,  thus  placing  the  minority  at  the 
mercy  of  the  majority,  and  only  giving  the  minority  the  right  to  establish  a  separate 
school,  if  the  majority  think  proper  to  organize  a  jDublic  school.  It  is  necessary  to 
point  out  that  the  provisions  of  the  North-west  Territories  Act,  before  cited,  cannot  be 
abridged  by  the  Ordinance,  and  must  be  considered  as  still  in  force,  notwithstanding  the 
restrictive  terms  of  the  Ordinance.  In  so  far  as  it  is  attempted  by  the  Ordinance  to 
declare  the  meaning  of  the  North-west  Territories  Act,  the  Ordinance  fails  of  that 
purpose,  and  is  objectionable,  as  being  an  interpretation,  b}^  an  inferior  legislative  body 
of  the  acts  of  its  superior. 

The  undersigned  only  refrains  from  recommending  the  disallowance  of  this  Ordi- 
nance, in  consequence  of  its  being  merely  a  re-enactment  of  an  earlier  Ordinance,  which 
disallowance  would  not  affect,  and  which  was  allowed  to  go  into  operation,  probably 
because  attention  was  not  called  to  this  provision.  The  undersigned  has  the  honour  to 
recommend  that  the  Ordinance  bringing  these  Revised  Ordinances  into  effect,  be  allowed 
to  go  into  operation. 

The  undersigned  has  also  the  honour  to  recommend  that  the  following  Ordinances, 
passed  at  tlie  said  session  be  also  left  to  their  operation,  namely  : — 

No.  2.  "  An  Ordinance  for  the  al)atment  of  nuisances  and  for  the  protection  of 
public  health  outside  Municipalities." 

No.  3.  "  An  Ordinance  to  enroll  Thomas  Christopher  West  as  an  Advocate  of  the 
Territories." 

No.  i.  "An  Ordinance  to  enable  Ernest  Harold  Scott  to  register  as  a  :nedical 
practitioner  of  the  Territories." 

No.  5.    "  An  Ordinance  respecting  the  profession  of  medicine  and  surgery." 

No.  6.    "  An  Ordinance  respecting  the  registration  of  births,  marriages  and  deaths." 

No.  7.  "An  Ordinance  to  amend  Ordinance  No,  5  of  1888,  intituled,  'An  Ordi- 
nance respecting  the  profession  of  ^Eedicine  and  Surgery.'  " 

No.  8.  "  An  Ordinance  for  granting  to  Her  Majesty  certain  sums  of  money  to  defray 
the  expenses  of  the  public  service  of  the  Territories  for  the  financial  year  ending  30th 
June,  one  thousand  eight  hundred  and  eighty  nine,  and  for  other  purposes  relating 
thereto. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Mit lister  of  Justice. 
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NORTH-WEST  TERRITORIES,  1889. 

2nd  Session — 1st  Legislature. 

Report  of  the   Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the   Governor 
General  in  Council,  on  the  8th  January,  1890. 

Department  of  Justice,  Ottawa,  3rd  January,  1890. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  call  the  attention  of  your  Excellency,  to  an  Ordi- 
nance of  the  legislative  assembly  of  the  North-west  Territories,  which  was  assented  to 
on  the  22nd  day  of  November  last,  and  which  was  received  at  the  Department  of  the 
Secretary  of  State  on  the  17th  of  December  last,  being  No.  24  of  1889.  This  Ordinance 
is  in  amendment  of  subsection  6,  of  section  8,  of  chapter  1,  of  the  Revised  Ordinances  of 
the  North-west  Territories,  and  relates  to  the  administration  of  financial  afifairs  in  the 
Territories. 

The  power  of  the  legislative  assembly  of  the  Territories  to  pass  Ordinances  is,  of 
course,  limited  to  such  "  as  are  not  in  excess  of  the  power  conferred  by  the  91st  and 
"  92nd  sections  of  the  British  North  America  Act  upon  the  legislatures  of  the  several 
"  provinces  of  Canada  "'  and  no  such  Ordinance  can  have  validity  if  it  is  "  inconsistent 
with,  alters  or  repeals  any  provision  of  that  Act  or  of  any  Act  of  the  parliament  of 
Canada  in  force  m  the  Territories."  This  is  provided  by  section  13  and  by  section  2, 
subsection  2  of  the  "  North-west  Territories  Act "  chapter  50,  Revised  Statutes  of 
Canada. 

These  being  the  powers  possessed  by  the  North-west  assembly  the  undersigned  has 
now  to  state  to  your  Excellency  what  the  provision  made  by  the  parliament  of  Canada 
is,  in  relation  to  the  subject  on  which  the  Ordinance  now  under  review  was  made. 

The  Lieutenant-Governor  of  the  Territories,  having  vested  in  him  the  administra- 
tion of  the  government,  by  virtue  of  section  4  of  the  "  North-west  Territories  Act "  it 
is  provided  by  an  Act  in  amendment  of  the  "  North-west  Territories  Act"  namely 
chapter  19,  1 8S8,  .section  115,  that  tlie  "  Lieutenant-Governor  shall  select  from  among  the 
"elected  members  of  the  1«  gisbitive  assembly,  four  persons  to  act  as  an  advisory  council, 
"  in  matters  of  finance,  wlio  sliall  severally  hold  office  during  pleasure,  and  the  Lieute- 
"  nant-Governor  shall  piesideat  all  sittuigs  of  such  advisory  council,  and  have  a  right 
"  to  vote  as  a  member  thereof,  and  shall  also  have  a  casting  vote  in  case  of  a  tie." 

It  seems  unneccs.^ary,  in  the  view  which  the  undersigned  takes  of  this  subject,  to 
consider,  at  present,  a  question  Nvhich  has  given  rise  to  some  controversy  in  the  Territo- 
ries, namely  whether  the  "  matters  of  finance  "  which  are  mentioned  in  the  section  just 
(juoted,  include  the  administration  df  moneys  appropriated  by  the  parliament  of  Canada, 
as  well  JUS  the  revenues  of  the  tiMritorial  government  derived  from  local  sources.  It 
seems  clear  to  the  undersigned  that  the  "  matters  of  finance  "  which  are  so  mentioned 
in  that  section,  undoubtedly  iiichide  the,  administration  of  the  territorial  revenues, 
whicli  is  one  of  the  principal  functions  w  liidi  the  Lieutenant-Governor  has  to  perform, 
by  vii'tue  of  his  office. 

The  appropriation  made  by  the  iiarlia-iient  of  Canada  being  placed  jit  the  disposal 
of  your  Excellency,  may  be  administered  in  vaiious  ways  without  being  placed  under 
the  control  of  the  Lieutenant-( Jovei-noi-,  Imt  the  local  revenues  of  the  Territories  are 
necessarily  under  his  control,  by  virtue  ot'  the  statutory  provision  which  creates  his 
otlice,  and  invests  him  witli  the  adiiiinist  lat  inn  of  the  government. 

r>eing  clearly  of  opinion,  therefore,  iliat  the  duty  is  imposed  on  the  Lieutenant- 
Governor  of  appointing  an  advisory  council  on  matters  of  finance,  and  that  these  matters 
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of  finance,  on  which  he  has  to  be  so  advised,  include  the  administration  of  the  territorial 
revenues,  the  undersigned  is  obliged  to  call  the  attention  of  your  Excellency  to  the  fact- 
that,  in  his  opinion,  the  Ordinance  above  mentioned,  (No.  24  of  1889),  is  inconsistent 
with  the  pi'ovisions  of  the  Acts  of  the  parliament  of  Canada  relating  to  that  subject. 

By  chapter  3  of  the  Revised  Ordinance  of  the  Territories  it  is  provided  as  follows  : — 

Section  1.  "All  duties,  revenues,  licenses,  fees,  fines,  penalties  and  moneys  whatso- 
ever of  the  Territories,  over  which  the  Lieutenant-Governor  and  legislative  assembly 
have,  or  hereafter  may  have  the  power  of  apropriation,  shall  form  one  fund,  to  be  called 
'  The  General  Revenue  Fund,'  to  be  appropriated  for  the  public  service  of  the  territories, 
in  the  manner  and  subject  to  the  changes  hereinafter  mentioned." 

Section  2.  "  The  said  fund  shall  lie  permanently  charged,  subject  to  revision  and 
audit,  as  may  be  directed  by  Ordinance,  or  order  of  the  Lieutenant-Governor  in  Council, 
with  ail  the  costs,  charges  and  expenses  incident  to  the  collection,  management,  receipt 
and  disbursement  thereof." 

Section  4.  "  Unless  the  said  fund  be  appropriated  in  detail  by  Ordinance,  the 
Lieutenant-Governor  in  Council  may,  from  time  to  time,  appropriate  said  fund,  or  any 
portion  thereof,  for  any  purpose  of  put  lie  utility  in  the  Territ  .ries,  and  a  statement  of  such 
expenditure  shall  Ije  laid  before  the  legislative  assembly  at  every  successive  session  thereof." 

S^'ctiou  5.  "The  Lieutenant-Governor  in  Council  may  from  time  to  time,  deter- 
mine what  officers  or  persons  it  is  necessary  to  employ  for  any  of  the  purposes  mentioned 
in  this  Ordinance,  assign  their  names  of  office,  prescribe  their  duties,  grant  salaries  or 
pay  for  their  services,  make  the  necessary  appointments  and  exact  such  securities  from 
such  officers  and  persons  as  may  be  deemed  proper." 

The  words  "  Lieutenant-Governor  in  Council,"  which  appear  in  this  and  in  other 
of  the  Revised  Ordinances,  are  declared  by  chapter  1,  section  8,  subsection  6,  to  mean 
"the  Lieutenant-Governor,  or  person  administering  ti.e  government  of  the  Territories 
for  the  time  being,  acting  by  and  with  the  advice  of,  or  by  and  with  the  advice  and 
consent  of,  or  in  conjunction  with,  the  advisoiy  council  of  the  Territories." 

It  will,  therefore,  be  seen  that,  jM-ior  to  the  passage  <'f  the  Ordinance  which  is  the 
subject  of  this  report,  tlie  legislative  assembly  of  the  territories  had  declared,  in  efiect, 
that  the  expenditure  of  unapp:opriated  terri  orial  revenues  should  be  vested  in  the 
Lieutenant-Governor  and  the  advisory  co.mcil,  established  by  the  Act  of  parliament,  of 
1882,  chapter  19,  section  13. 

The  provisions  of  the  Ordinances  to  that  end  were  unnecessary,  as  the  enactment 
of  parliament,  by  vesting  the  administration  of  the  government  of  the  Territories  in  the 
Lieutenant-Governor,  and  by  directing  that  he  should  appoint  an  advisory  council  to 
assist  him  in  matters  of  finance,  had  already  accomplished  the  purpose  which  the  Ordi- 
nance just  cited  would  achieve.  The  only  practical  efiect  of  tliis  ordinance  would  be 
that  the  Lieutenant-Governor  and  advisory  council,  under  it,  would  receive  the  style  of 
"  Lieutenant-Governor  in  Council." 

An  important  change,  however,  was  made  by  the  Ordinance  now  under  review.  The 
previous  Ordinances  as  already  shown  were  parallel  to  the  legislation  of  pa:  liament.  They 
were  unol)jectionable,  only  as  being  of  that  character,  but,  by  amending  subsection  G,  of 
section  8,  of  chapter  1,  the  legislative  assembly  has  made  the  two  lines  of  legislationdiverge, 
and  the  legislation  of  the  assembly  has  become  inconsistent  with  that  of  parliament. 

The  Ordinance  under  review  is  in  the  following  words  : — 

"  Subsection  6,  of  section  8,  of  chapter  1,  of  the  Revised  Ordinances  of  the  North- 
west Territories  is  amended  by  striking  out  the  last  seven  words  thereof,  and  subsituting 
therefor  the  following  words  : — 'Two  members  of  the  legislative  assembly,  to  be  selected 
from  time  to  time,  by  the  assembly,  and  who  shall  hold  office  until  their  successors  are 
appointed,  and  who,  in  the  first  instance,  shall  consist  of  the  following  members  of  the 
assembly,  namely  Thomas  Tweed,  Esquire,  member  for  the  electoral  district  of  Medicine 
Hat,  and  John  Ryerson  NefF,  Esquire,  member  for  the  electoral  district  of  Moosoinin.'  " 

The  efiect  of  this  provision  is,  that  onits coming  into  force,  the  "  Lieutenant-Governor 
in  Council,"  mentioned  in  the  Ordinances  of  the  Territories  would  mean,  the  Lieutenant- 
Governor  "  acting  by  and  with  the  advice  of  or,  by  and  with  the  advice  and  consent  of, 
or,  in  conjunction   with,"  Messrs.   Tweed  and  Neff",  or  such  other  two  members  of  the 
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legislative  assembly  as  may  be  selected  from  time  to  time  by  the  assembly.  To  the 
Lieutenant  Governor  and  Messrs.  Tweed  and  Neff,  or  to  the  Lieutenant-Governor  and 
two  members  of  the  legislative  assembly,  to  be  selected  by  the  assembly,  is  given  by  the 
■operation  of  chapter  3,  above  cited,  the  control  and  expenditure  of  all  territorial  revenues 
-which  may  not  have  been  appropriated  by  the  assembly. 

It  appears  that  there  has  been  no  appropriation  by  the  assembly  for  the  current 
year.  Therefore  (if  the  Ordinance  now  under  review  is  to  have  effect)  the  adminis- 
tration of  all  the  territorial  revenues,  for  the  current  year  at  least,  is  given  to  the 
Lieutenant-Governor  "  acting  by  and  with  the  advice  of,  or  by  and  with  the  advice  and 
consent  of,  oi-  in  conjunction  with  "  Messrs.  Tweed  and  Neff. 

In  all  those  important  matters  of  finance,  therefore,  which  relate  to  the  adminis- 
tration of  the  territorial  revenues  during  the  present  year,  or  any  other  year  in  which 
there  may  be  no  appropriation,  or  no  complete  appropriation,  by  the  assembly,  the 
Lieutenant-Governor  is  required  to  have  the  advice  and  consent  of  two  members  of  the 
assembly,  selected  by  the  assembly. 

The  points  in  which  the  Ordinance  is  inconsistent  with  the  statute  of  Canada  above 
referred  to  are  the  following  : — 

The  Ordinance  requires  the  advisory  council  to  be  appointed  by  the  assembly,  the 
statute  vests  the  appointment  in  the  Lieutenant-Governor.  The  Ordinance  requires  the 
council  to  consist  of  two  members,  the  statute  requires  four.  The  Ordinance  requires 
the  consent  of  both  members  of  the  council  to  every  act  of  the  Lieutenant-Governor, 
the  statute  implies  that  the  Lieutenant-Governor  may  act  on  the  advice  of  a  majority, 
because  it  gives  him  a  vote  in  the  council,  and  the  casting  vote  also  in  case  of  a  tie. 
The  tenure  of  office  prescribed  by  the  Ordinance  is  the  pleasure  of  the  assembly,  while 
that  prescribed  l)y  the  statute  is  the  pleasure  of  the  Lieutenant-Governor. 

It  is  obvious,  therefore,  that  the  Ordinance  is  not  such  as  the  assembly  is  empowered 
to  make,  in  view  of  the  provisions  contained  in  section  13  of  the  "  North-west  Terri- 
tories Act,"  chapter  50  of  the  Revised  Statutes,  which  provides  that  "  No  such  Ordinance 
shall  be  so  made,  which  is  inconsistent  with,  alters  or  repeals  any  provision  of  any  Act 
of  the  parliament  of  Canada  in  force  in  the  Territories." 

It  is  ecjually  obvious  that  two  advisory  boards,  one  constituted  under  the  statute 
of  18S8,  and  another  under  the  Ordinance,  cannot  be  established.  The  statute  requires 
the  Lieutenant-(iovernor  to  act  with  the  advisory  board  established  under  the  authority 
of  parliament,  and  the  Ordinance  requires  him  to  act  only  on  the  advice  of  two  gentle- 
men appointed  by  the  assembly. 

The  undersigned  ha<,  therefore,  the  duty  of  advising  your  Excellency  that  the 
Ordinance  in  question  is  inconsistent  with  the  provisions  of  the  "  North-west  Territories 
Act '",  and  its  amendment  of  1888,  and  he  therefore  recommends  that  this  Ordinance 
"  No.  24  of  1880,"  assented  to  on  the  22nd  of  November  last,  be  disallowed,  and  that 
the  disallowance  thereof  be  signified  by  the  Secretary  of  State  to  the  Lieutenant-Gov- 
ernor of  the  North-west  Territories. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Order  in  Council  disaJUnrDuj   the   Ord'inanre  above  mentioned,  published  in  tlie  Canada 
Gazette  on  the  ISth  Jan>'an/,  ISUO,   Vol.  XXIII.,  Xo.  29,  jmge  1149. 

Report  of  the  Hon.  the  Afinistn-    of  Just  ire,  approved  by  His  Excellency  the    Governor 
General  in  (Jmniril  on  tJie  1st  October,  1890. 

Depahtmknt  ok  Justice,  Ottawa,  1st  August,  1890. 
To  n i«  E.rcelU'ncy  the  Governor  Genrral  in  Coii.ncl/  : 

The  undersigned  has  the  honour  to  rcj.ort  upon  one  of  the  Ordinances  passed  by 
the  legislative  assembly  of  the  North-west  Territories,  in  the  year  1889,  No.  11,  intituled 
'•  An  Ordinance  to  amend  chapter  25  of  the  Revised  Ordinances  of  the  North-west 
Territories,  intituled  :  'The  Game  Ordinance  '  ". 
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"The  Game  Ordinance"  (cap.  25  of  the  Revised  Ordinances  of  the  North-west 
Territories,  1888)  provides  among  other  things,  that : — 

(2)  "  No  elk,  moose,  cariboo,  antelope,  deer  or  their  fawn,  mountain  sheep  or  goat, 
or  hare  shall  be  hunted,  taken  or  killed,  between  the  1st  day  of  February  and  the  1st 
day  of  Septemlier  in  any  year." 

(3)  "  No  person  shall  fire  at,  hunt,  take  or  kill  in  any  year," 

(a)  "  Any  snipe  between  the  1st  day  of  May  and  the  15th  day  of  August : 

(6)  "  Any  grouse,  partridge,  pheasant  or  prairie   chicken  between  the   1st  day  of 

February  and  the  1st  day  of  September. 

(c)   "  Any  kind   of  wild  duck  or  wild   goose   between  the  15th  day  of  May  and  the 

15th  day  of  August." 

(4)  "  No  person  shall  at  any  time  disturb,  injure,  gather,  or  take  the  eggs  of  any 
species  of  wild  fowl." 

(5)  "  No  person  shall  hunt,  trap  or  kill  in  any  year. 

(a)  "  Any  mink,  fisher  or  martin  between  the  15th  day  of  April  and  the  1st  day  of 
November. 

(b)  "  Any  otter  or  beaver  between  the  15th  day  of  May  and  the  1st  day  of  October. 

(c)  "  Any  musk  rat  between  the  15th  day  of  May  and  the  1st  day  of  November." 
Section  16  provides  that  the  provisions  of  the  ordinance,  except  section  4,  shall  not 

apply  to  Indians  in  any  part  of  the  territories,  with  regard  to  any  game  actually  killed 
for  their  own  use  only,  and  not  for  the  purpose  of  sale  or  barter. 

Ordinance  No.  11  now  under  review  alters  the  close  seasons  provided  for  in  the 
original  Ordinance,  and  it  contains  the  following  two  sections : — 

Section  7.  "  Section  16  of  the  said  Ordinance  (the  section  exempting  Indians  from 
its  operation)  is  hereby  repealed." 

Section  8.   "  No  person  shall  kill  or  take  any  buffalo  in  any  part  of  the  territories." 

The  undersigned  is  of  opinion  that,  under  the  circumstances  hereinafter  detailed, 
this  ordinance  should  be  disallowed. 

Prior  to  the  acquisition  of  the  North-west  Territories  by  the  Dominion  of  Canada 
the  whole  country  with  the  exception  of  a  small  area,  had  never  been  surrendered  by 
the  Indians  inhabiting  the  same.  At  the  present  time,  however,  almost  all  the  terri- 
tory south  of  the  52nd  parallel  of  north  latitude,  has  been  divested  of  the  Indian  title 
by  the  operation  of  treaties  known  as  Nos.  2,  4,  6  and  7.  Each  of  these  treaties,  with 
the  exception  of  No.  2,  contains  a  provision  guaranteeing  to  the  Indians  certain  rights 
of  fishing  and  hunting  over  the  surrfndpred  territory. 

Treaties  Nos.  4  and  7  contain  the  following  covenant : — 

"And  further  Her  Majesty  agrees  that  her  said  Indians  shall  have  right  to  pursue 
their  avocations  of  hunting,  trapping  and  fishing  throughout  the  tract  surrendered, 
subject  to  such  regulations  as  may  from  time  to  time  be  made  by  the  government  of 
the  country,  acting  under  the  authority  of  Her  Majesty,  and  saving  and  excepting  such 
tracts  as  may  be  required  or  taken  up  f ro  n  time  to  time  for  settlement,  mining,  or  other 
purposes,  under  grant  or  other  right  given  by  Her  Majesty's  said  government." 

Treaties  Nos.  5  and  6  contain  the  following  covenant : — 

"  Her  Majesty  further  agrees  with  her  said  Indians  that  they,  the  said  Indians, 
shall  have  right  io  pursue  their  avocations  of  hunting  and  fishing  throughout  the  tract 
surrendered  as  hereinbefore  described,  subject  to  such  regulations  as  may  from  time 
to  time  be  made  by  her  government  of  the  Dominion  of  Canada,  and  saving  and  ex- 
cepting such  treaties  as  may  from  time  to  time  be  required  or  taken  up  for  settlement, 
mining,  lumbering,  or  other  purposes  by  her  said  government  of  the  Dominion  of 
Canada  or  by  any  of  the  subjects  thereof,  duly  authorized  therefor  Ijy  the  said  govern- 
ment." 

It  will  be  observed  that  in  the  treaties  Nos.  4  and  7,  the  right  of  regulating  the 
hunting  and  fishing  is  vested  in  "  the  government  of  the  country,  acting  under  the 
authority  of  Her  Majesty,  whereas  in  Treaties  Nos.  5  and  6  such  regulations  are  to  be 
made  by  the  government  of  the  Dominion  of  Canada. 

The  undersigned  is  inclined  to  the  opinion  that  the   authority   referred  to  in  both 
cases  is  the  Dominion  government  or  parliament,  but  whatever  doubts  there  may  be  as 
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to  the  meaning  of  the  phrase  '*  the  government  of  the  country  acting  under  the  authority 
of  Her  Majestv"  there  can  be  none  as  to  the  meaning  of  the  phrase  "  Her  government 
of  the  Dominion  of  Canada,"  and  that  the  treaties  contained  in  these  words,  purport  to 
secure  to  the  Indians  the  right  to  pursue  their  avocations  of  hunting  and  fishing,  subject 
to  any  regulations  made  by  your  Excellency  in  Council. 

The  Ordinance  now  under  review  purports  to  regulate  and  control  the  avocations 
of  hunting  and  tisliing  \>y  the  Indians,  as  well  as  by  the  other  subjects  of  Her  Majesty, 
an  I  in  so  far  as  it  relates  to  Indians,  is  a  violation  of  the  rights  secured  to  them  by  the 
treates  referred  to. 

The  undersigned  does  not  consider  it  necessary  to  discuss  the  propriety  of  these 
regulations,  or  wheth'  r  the  Indians  should  be  exempt  from  the  regulations.  It  is  suffi- 
cient to  observe  that  the  utmost  care  must  be  taken,  on  the  part  of  your  Excellency's 
government,  to  see  that  none  of  the  ti-eaty  rights  of  the  Indians  are  infringed  without 
their  concurrence. 

The  undersigned  desires  also  to  observe  that  may  be  doubtful  whether  the  North- 
west assembly  ha-;  authority  to  legislate  in  respect  to  hunting  and  fishing  upon  the 
public  domain  (  f  Canada.  He  does  not,  however,  deem  it  necessary  to  do  more  than 
call  attention  to  this  point,  as  bearing  upon  possible  future  legislation  in  the  Territories, 
inasmuch  as  the  Ordinance  in  question  would  lead  to  a  violation  of  the  terms  of  the 
treaties  above  referred  to. 

The  undersigned  respectfully  recomraen  's  that  the  Ordinance  in  question  be  dis- 
allowed. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Ord'-r  'ill  Ciiiini'il  disalJou-ing  the  Ordinance  above  mentioned,  published  in   the   Canada 
^V^xv>/^/  on  the  lUh  day  of  October,  1890.    Vol.  XXIV.,  No.  15,  page  652. 


Report  (f  till-  Hon.   tin-  MiiLit<ter   of  .hif<tice,   approved  by  His   Excellency  the   Governor 
(j'cneral  in  Council,  on  the  1st  October,  1S90. 

Dhpaktmknt  of  Justice,  Ottawa,  1st  August,  1890. 
'I'o  r7i.<  E.iimII'  „i-y  tl,i-  (ion  i-imr  Ctnind  in  Council: 

The  undcrsiLjnfd  lui-  llu-  honour  to  report  upon  the  following  Ordinances  passed 
by  the  legislative  assembly  of  the  X.jrth-west  Territories  in  the  year  1889. 

^y,"  "'*■  "."  ""^"  *"■'''"■""■'•  ^o  amend  ehaiiter  \\  of  the  Revised  (Ordinances  of  the  North- 
west Territories,  aM<l. 

No.  L'fi.  An  <  »i(liiiaiic-e  to  aiiieiid  ( )i(linance  No.  25  of  1889,  intituled,  an  Ordinance 
to  aniend  eliapter  1  !  of  the  I !(  vised  Onlinances  of  the  North-we>t  Territories." 

These  are  two  Oi-dinaiice-  aiiiendiri-  ehapter  11  of  the  Revised  Ordinances,  1888. 
'•An  <),dinane<-  n-s|,eet  in-  the  1,  -al  i^mtession."'     That  Ordinance  provides  : 

.S'ctionl'.  "Any  ot  the  tolloum-  [.ei^ons,  upon  production  to  the  Lieutenant- 
Covernoi-  of  a  eertili.  ate  ti,,ni  a  jikI-.-  ui  the  Supr.  me  Court,  to  the  eilect  that  he  is  en- 
titled^ to  bi'  enrolh-d,  and  the  ]wiyni,ni  of  a  fee  of  .S.-)0.00  to  the  general  revenue  fund  of 
the  Territories,  may  l)e  enrolled  as  an  ,i(l\(,eate  in  the  said  territories. 

•'  !.  Any  person  who  has  i,,.,.:,  ,lui\  .•alje,]  u,  the  bar  of  any  of  the  courts  of  Her 
.Majesty's  Domini^  ns,  or  who  has  heen  .ehnitl.d  to  piaetice  as  an  attorney,  advocate  or 
solicitor  in  any  f)f  the  said  eoints,"  and. 

•••J.  Any  liritisli  subject  of  the  -.x-^-  ,,f  lM  years  (.f  n;ood  moial  character,  and  who 
has  ser\ed  untler  articles  and  pasM'd  ih.'  examinaiion  prescribed  therel)y." 

S,.ction  1  of  this  Oi<liiianee  (chap.  11  ,,f  i  >SS;  ,,r,,\  ides  that  oidy  such  persons  as 
are  enroU.-d  as  aforesaid  shall  be  permit  im1  to  pr.ieticein  the  supreme  or  any  other  court 
of  eivil  juri-diction  in  the  North-west  T  rritories,  or  to  issue  any  writ  or  process,  or 
cariy  on  or  defentl  any  action  or  proceetiin:,'  therein. 
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The  Ordinances  now  under  consideration,  however,  make  the  following  amendments. 

Ordinance  25  of  1889,  provides,  among  other  things,  that  no  person  shall  so  act  or 
practice  the  legal  profession  in  the  Territories,  unless,  besides  being  duly  enrolled  and 
qualified,  he  be  a  permanent  resident  of  the  Territories. 

Ordinance  26  of  1889,  merely  saves  the  rights  of  those  who,  before  the  first  day  of 
January,  1890,  were  enrolled  but  who  may  not  be  permanent  residents  in  the  Territories, 
but  even  as  to  any  such  person  it  provides  that  he  shall  not  be  entitled  to  tax  or  collect 
any  fee  for  his  services. 

The  eifect  of  this  legislation  is  to  prevent  any  member  of  the  legal  profession,  resi- 
dent outside  of  the  Territories,  from  taking  part  in  any  legal  business  therein,  no  matter 
what  their  qualifications  on  their  standing  at  the  bar  of  any  other  province  may  be.  In 
none  of  the  older  provinces  of  Canada  is  there  any  such  legislation. 

Membei  s  of  the  bar  in  one  province  are  freely  admitted,  upon  compliance  with 
certain  prescribed  conditions,  to  practice  at  the  bar  of  another  province.  In  the  Territo- 
ries there  would  seen  to  be  far  greater  reason  for  liberality  in  this  respect,  than  in  the 
provinces.  The  bar  there  has  only  very  i-ecently  been  organized.  Some  of  those  who 
have  been  admitted  to  it  have  been  admitted  on  most  libeial  principles.  The  reasons 
which  make  it  useful  and  reasonable  that  per-ons  practising  in  one  province  should  be 
permitted  access  to  the  bar  of  another  under  proper  restrictions,  would  seem  to  apply 
with  gt  eater  force  in  a  country,  where  the  population  is  yet  scattered  and  sp  irse,  where 
the  members  of  the  professi  m  are  not  yet  numerous,  and  where  residents  of  the  provinces 
may  frequently  have  litigation,  in  which  they  may  desire  to  have  the  assistmce  of  their 
ordinary  counsel. 

Another  consideration  arises  from  the  fact  that  the  Supreme  Court  of  the  North- 
west Territories  to  which,  by  the  Ordinances  under  review,  access  is  to  be  refused  to  all 
practitioners  in  Canada  who  do  not  reside  permanently  in  the  Territories,  is  a  court 
established  and  organized  b}'  the  parliament  of  Canada.  That  pai-lianipnt  is  the  primary 
source  of  ad  its  jurisfliction,  and  its  judges  and  officers  are  appointed  and  paid  under 
the  authority  of  parliament,  ft  seems  to  the  undersigned  that  a  rule  as  to  access  of 
advocates  and  other  practitioners  to  th  it  court,  ditlering  so  e<sentially  Irom  that  which 
exists  elsewliere  in  Canada,  should  not  become  1  iw  without  the  approval  of  the  parlia- 
ment which  has  creat  d,  organized  and  maintained  th-"  court,  especially  vvhen  the  rule 
is  prejudicial  to  the  interests  of  large  classes  of  persons  in  the  other  provinces. 

Section  4  or'  the  first  of  the  two  Ordinances  under  review  contains  the  provision 
that  for  any  person  not  qualified  to  practice  by  enrollment  and  residence  in  the  Territo- 
ries, to  attempt  to  practice  shall  l.e  a  contempt  of  court,  and  that  such  persons  shall  be 
incapable  of  recovering  any  fee  or  reward. 

Section  5  is  as  follows  : — 

"  5.  Section  4  of  said  Ordinance  i^  hereby  amended  by  aiding  thereto,  at  the  end 
thereof,  the  following  words  : 

"  And  ihe  Supreme  Court,  or  (except  as  hereinafter  otherwise  provided)  any  judge 
thereof,  shall  possess  and  may  exercise  the  same  powers  over  and  in  re-pect  of  such 
advocates  as,  at  the  ti  re  of  ihe  passing  hereof,  is  possessed  by  the  Supreme  Court  of 
Judicature  in  England  over  and  in  respect  of  solicitors  of  the  said  last  mentioned 
court." 

The  undersigned  repeats,  as  regards  this  section  conferring  such  extensive  powers, 
on  the  court,  that  it  would  seem  better  and  more  appropriate  that  surh  powers  should 
be  conferred  by  a  s*:atute  of  Canada,  if  that  policy  should  meet  the  approval  of  parlia- 
ment. 

The  undersigned  therefore  respectfully  recommends  that  Ordinances  numbers  25 
and  26  of  1889,  of  the  North-west  as-.embly,  assented  to  on  the  22nd  fiay  of  November, 
1889,  be  disallowed. 

JNO.  S.  \).  THOMPSON, 

J/ui  l'<tjir  of  Jusf  i<-(\ 

Order    in    Council    disaUoicin/i    tlip    Ordiiianc's    nhorf    on'nfioni'd  jmhllxlu'd  in  fJia 
Canada  GazeW- on  the  11th  October,  180O.      Vol.  XXIV.,  Xo.  15,  Page  6ol. 
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Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council  on  the  Jfth  November,  1890. 

Department  of  Justice,  Ottawa,  11th  August,  1890. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  report  upon  the  following  Ordinances  of  the 
legislative  assembly  of  the  North-west  Territories,  all  of  which  were  assented  to  on  the 
22nd  day  of  November,  1889,  and  received  by  the  Secretary  of  State  on  the  17th  day  of 
December  last. 

No.  lU.   "  An  Ordinance  respecting  the  expropriation  of  lands." 

This  legislation  is  open  to  the  following  objections. 

1.  That  it  does  not  contain  any  provision  for  payment  for  land  when  expropriated. 

2.  It  would  seem  more  appropriate  that  the  power  to  expropriate  land  for  school 
purposes,  should  be  vested  in  the  trustees  of  the  public  school  district  in  which  the 
required  lands  are  situated,  particularly  as  under  section  47  of  "  The  School  Ordinance  " 
(ch'ip.  59  Revised  Ordinances)  lands,  when  required,  are  vested  in  the  trustees  as  a 
corporation. 

3.  The  power  of  expropriation  is  vested  in  the  "  Lieutenant-Governor  in  Council  " 
which  means  under  section  8  of  the  interpretation  Ordinance  "The  Lieutenant-Governor 
acting  by  and  with  the  advice  of,  or  by  and  with  the  advice  and  consent  of,  or  in  con- 
junction with,  the  advisory  council  of  the  said  Territories."  The  advisory  council, 
under  the  provisions  of  the  Dominion  statute  in  tliat  behalf,  only  possess-es  such  powers 
as  have  been  conferred  upon  it  by  the  Dominion  parliament,  un  ler  the  provisions  of  51 
Vic.  cap.  19,  sec.  13.  It  may  be  that  the  legislative  assembly  can  confer  upon  the 
advisory  council,  powers  and  functions  beyond  those  mentioned  in  that  section,  but,  if 
so,  such  powers  and  functions,  and  the  mode  of  exercising  them  should  be  clearly  defined 
in  the  Ordinance  conferring  them. 

The  undersigned  respectfully  suggests  that  the  attention  of  the  Lieutenant-Governor 
of  the  North-west  Territories  be  called  to  this  Ordinance,  with  a  view  to  its  being  amended 
at  a  future  assembly,  in  the  meantime  the  undersigned  recon mends  that  the  Ordinance 
be  left  to  its  operation. 

No.  14,   "  An  (Ordinance  respecting  justices  of  the  peace." 

This  Ordinance  provides  that  every  justice  of  the  peace,  before  acting  as  such,  shall 
suVjscribe  to  the  oaths  therein  i)rescribed.  The  North-west  Teriitories  Act,  section  64, 
provides  tliat  the  Licuteiiant-^ioveiuoi-  may  appoint  justices  of  the  peace  for  the  terri- 
tories, who  shall  liave  jurisdiction  as  such,  througliout  the  same.  The  legislative  assembly 
has  no  express  jurisdiction  to  define  the  qualifications  of,  or  prescribe  the  conditions, 
under  which  a  peison  appointed  by  the  Lieutenant-Governor  may  act  as  a  justice  of  the 
peace,  and  it  would  appear  that  this  Ordinance  is  an  unauthorized  limitation  of  the 
Lieutenant-Governors  poweis,  as  expressed  in  the  Dominion  Act. 

It  is,  however,  desirable  that  a  justice  of  the  peace  before  entering  upon  his  duties 
should  take  the  oath  in  (juestiou,  ;uid  in  the  view  of  the  undersigned  no  public  interest 
would  be  injured  should  the  Ordinance  be  left  to  its  operation,  and  he  respectfully  re 
commends  the  .same  accordingly. 

No.    IG.   "An  Ordinance  rcspcrting  the  ])ersona]   property  of  married  women." 

The  undersigned  has  the  honour  t.)  rccouunend  tliat  the  Ordinance  be  left  to  its 
operation. 

No.   27.   "An  Ordinance  to  incorporate  '  The  Medicine  Hat  General  Hospital  '  ". 

The  undersigned  would  call  attention  on  tlic  fact  that  this  Ordinance,  while  pur- 
porting to  incorporate  a  company  und.r  tlie  name  of  the  "Medicine  Hat  General 
Hos[)ital '"  does  not,  in  terms,  sjjecify  t lie  object  or  the  purposes  of  the  incorj)oration. 
It  is  dou))tless  the  case  that  the  i»urpo<e  is  ihi."  carrying  on  of  an  hospital  for  the  treat- 
ment and  cure  of  the  sick.  l>ut  that  ol)jeet  should  be  expressly  stated   in  the  Ordinance. 
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The  undersigned,  while  recommending  that  the  Ordinance  be  left  to  its  operation, 
would  also  recommend  that  the  attention  of  the  Lieutenant-Governor  of  the  North-west 
Territories  be  called  to  the  objection  raised. 

Humbly  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Note. — The  Ordinances  Nos.  1  to  9,  12,  1^,  15,  17  to  23,  &  28  to  31,  do  not  appear 
to  have  been  reported  upon. 


NORTH-WEST  TERRITORIES,  1890. 

3rd  Session — 1st  Legislature. 

Report   of  the  Hon.   the  Minister  oj  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  13th  April,  1891. 

Department  of  Justice,  Ottawa,  24th  March,  1891. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  having  considered  the  Ordinances  passed  in  the  3rd  session  of  the 
legislative  assembly  of  the  North-west  Territories  held  in  the  year  1890,  chapters  1  to 
24  inclusive,  respectfully  recommends  that  they  be  left  to  their  operation  and  that  the 
Lieutenant-Governor  of  the  North-west  Territories  be  so  informed. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NORTH-WEST  TERRITORIES,  1891-92. 

1st  Session — 2nd  Legislature. 

JSeport  oj  the   Honourable  the    Minister    of  J^istice,   approved  hy  His  Excellency  the 
Governor  General  in  Council  on  the  Jfth  November,  1892. 

Department  of  Justice,  Ottawa,  29th  September,  1892. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Ordinances 
passed  by  the  legislative  assembly  of  the  North-west  Territories  in  the  session  of  1891- 
92.     Nos.  4  to  16,  IS  to  20,  22  to  26,  28  to  38,  which  are  free  from  objection. 

The  undersigned  respectfully  recommends  that  the  ordinances  named  be  left  to 
their  operation. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  10th  October,  1892. 

Department  of  Justice,  Ottawa,  29th  September,  1892. 
To  His  Excellenrij  ihi'  Gorvrnor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  as  follows  on  Ordinance  No.  1  of  1891-92 
of  the  legislature  of  the  North-west  Territories  (assented  toon  the  24rth  December,  1891) 
intituled  "  An  Ordinance  respecting  thf  Executive  Government  of  t!ie  Territories." 

The  sul)ject  of  wliich  this  Ordinance  treats  ("The  Executive  Government  of  the 
Territories'"),  is  regulated  by  "The  North-west  Territories  Act"  of  the  parliament" of 
Canada  and  the  .Vets  in  amen  hnent  thereof;  and,  in  the  view  of  the  undersigned,  the 
parliament  of  Canada  is  paramount  in  authority  as  to  all  matters  respecting  that  sub- 
ject, and  is  indeed  the  only  authority  which  can  regulate  and  define  the  mode  of  govern- 
ment which  is  to  exist  in  tlic  Territories.  It  follows  from  this,  that  an  Ordinance  which 
goes  beyond  tiie  mere  regulation  of  detail,  and  which  is  not  entirely  in  subordination  to 
the  Acts  of|  parliament,  or  which  limits  or  extends  the  powers  and  responsibilities  of  the 
Lieutenant  (Governor  as  established  l)y  those  Acts  is,  so  far,  ultra  vires  oi  the  legislature 
of  the  Territtiries. 

By  section  4,  subsection  2,  ut'  chapter  .jO  of  the  Revised  Statutes  of  Canada,  "The 
North-west  Territories  Act,"  it  is  jirovided  that  "The  Lieutenant-Governor  shall  admi- 
nister the  government,  under  iii.-.t ruction  from  time  to  time  given  by  the  Governor  in 
Council,  or  by  the  Sticretary  of  Stale  of  Canada." 

This  principl-  has  been  modified  by  two  statutes.  By  chapter  19  of  1888,  section 
13,  it  is  j)rovided  as  follows  : — 

"  The  Lieutenant-Governor  shall  srlcct  from  among  the  ele 'ted  members  of  the 
"legislative  .issfNiibly  four  p'rs.nsi  .  A't  is  an  advisory  council  on  jnatters  of  finance, 
"  who  shall  severally  hold  ofiice  durin-  pleasure,  and"  the  Lieutenant-Governor  shall 
"  preside  at  all  sittings  of  such  ad\isory  council  and  have  a  right  to  vote  as  a  member 
"  thereof,  and  shall  also  have  a  casting  vote  in  case  of  a  tie." 

By  chapter  22  of  1.^91,  sectitm  G,  subsection  12,  the  legislative  assembly  is  autho- 
rized to  make  ordinances  iclating  to  (anions'  other  things), 
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"  The  expenditure  of  territorial  funds  and  such  portion  of  any  moneys  appropriated 
"  by  parliament  for  the  Territories  as  the  Lieutenant-Governor  is  authorized  to  expend 
"  by  and  with  the  advice  of  the  legislative  assembly  or  of  any  committee  thereof." 

There  is  reason  for  believing  that  it  was  intended,  in  passing  this  latter  enactment, 
{chapter  22  of  1891),  to  repeal  section  13  of  chapter  19,  ot'  1888,  and  to  leave  matters 
of  expendituie  to  be  regulated  by  the  assembly,  or  by  a  committee  thereof,  under  the 
section  just  quoted. 

It  was  suggested  to  the  Lieutenant-Governor  that  it  would  not  be  difficult  to  make 
the  two  sections  above  cited  harmonize,  and  that  the  legislature  would,  of  course,  keep 
in  view  both  provisions  in  framing  any  Ordinance  under  tlie  Act  of  1891,  and  that,  if  a 
committee  of  the  assembly  should  be  chosen  by  that  body  to  deal  with  matters  of 
expenditure,  his  honour  might  constitute  that  committee  his  advisory  council  under 
the  Act  of  1888,  if  the  numbers  corresponded,  as  they  might  well  do. 

At  all  events,  the  parliament  of  Canada  has  vested  the  executive  government  of 
the  Territories  in  the  Lieutenant  G»\eriior,  acting  under  instructions  from  your  Excel- 
lency in  Council,  or  from  the  Secretary  of  State,  with  an  ad^isory  council  on  matters 
of  finance,  (under  section  13  of  chaptrr  19,  1888),  of  a  committee  under  chapter  22,  of 
1891,  composed  of  members  of  tlie  legislative  assembly. 

Possibly  the  enactment  of  1891  may  be  regarded  as  authorizing  the  assembly  to 
make  an  Ordinance  to  cstabli-h  a  com  pittee,  having  powers  to  deal  with  matters  of 
expenditure,  instead  of  the  advisory  council. 

In  any  case,  the  functions  of  the  advisory  council  under  the  Act  of  1888,  or  the 
committee  under  the  Act  of  1891,  are  limite  I  to  matters  of  finance  and  expenditure. 

The  Ordinance  under  review,  however,  contains  the  much  more  extensive  provision 
that  "There  shall  be  a  committee  to  aid  and  advise  in  the  government  of  the  Terri- 
tories, so  far  as  the  same  is  vested  in  the  Lieutenant-Governor  and  the  legislative 
assembly."  This  committee,  according  to  the  Ordinance,  is  to  consist  of  four  persons, 
at  least,  chosen  by  the  Lieutenant-Governor  from  the  members  of  the  legislative 
assembly. 

They  are  to  advise  him  on  all  matters  connected  with  his  duties  of  office,  and  not 
merely  on  matters  of  finance  and  expenditure. 

In  the  opinion  of  the  undersigned,  this  ordinance  is  ultra  vire.-^  of  the  legislature 
of  the  Territories,  excepting  in  so  far  as  it  may  be  considered  and  construed  to  be  an 
Ordhiance  in  relation  to  "the  expenditure  of  territorial  lunds  and  such  portion  of  any 
money's  ap))ropriated  by  parliament  for  the  Territories,  as  the  Lieutenant-Governor  is 
authorized  to  expend,  by  and  with  the  advice  of  the  legislative  assembly  or  of  any  com- 
mittee thereof."  If  given  any  wider  efiect.  it  would  conflict  with  the  provisions  of 
"The  North-west  Territories  Act,"  and  the  amendments  above  c.ted,  as  it  would  imply 
that  the  Lieutenant-Governor  is  to  administer  the  government,  as  to  all  matters,  accord- 
ing to  the  advice  of  the  exe  utive  committee,  according  to  the  Ordinance. 

Tlie  undersigned  is  informed  that  an  intimation  was  conveyed  to  the  Lieutenant- 
Governor,  while  the  Ordinance  was  under  consideration  by  the  legislatuic,  that  this 
opinion  was  held  by  your  Excellency's  advisers,  and  that  the  Ordinance,  interpreted 
othei'wise,  would  be  beyond  the  powers  of  the  legislatttre,  but  that  his  Honour  was 
pleased  to  L;ive  the  Ordinance  his  assent;  and  the  undersigned  is  further  informed  that 
his  Honour  was  advised  that  the  Ordinance  could  not  be  recognized  as  liavirg  any 
validity  or  eftect,  other  th  m  that  before  mentioned,  and  that  he  would  \je  expected  to 
conform  to  the  statutes  of  Canada  in  all  matters  relating  to  the  goveinment  of  the 
North-west  Territories,  and  could  not  be  releved  from  responsibility,  by  the  circum- 
stance of  his  havin.'  advisers  on  the  general  affairs  of  government  under  the  Ordinance 
in  question. 

This  being  the  case,  it  has  not  been  considered  necessary  to  advise  your  Excellency 
to  disallow  the  Ordinance,  although,  in  the  view  of  the  undersigned,  it  lequires  to  be 
amended  in  order  that  confusion  and  misinterpretation  be  avoided.  It  will  probably 
b«  sufficient  that  the  expression  of  opinion  contained  in  this  leport.  if  it  should  meet 
with  your  Excellency's  approval,  be  conveyed  to  his  honour. 
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The  undersigned  has,  therefore,  to  recommend  that  a  copy  of  this  report,  if  approved, 
be  transmitted  to  his  honour  the  Lieutenant-Governor  of  the  North-west  Territories, 
tcether  with  a  copy  of  the  minute  approving  the  same. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report  of  the  Hon.  the  Minister  of  Justice,   approved  by  His  Excellency  tJie  Governor 
General  in  Council  on  the  29th  October,  1892. 

Department  of  Justice,  Ottawa,  29th  September,  1892. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  as  follows  on  Ordinances  Nos.  2  and  3  of 
1891-92  of  the  legislative  assembly  of  the  Nortli-west  Territories,  respectively  intituled  ; 

(2)  "An  Ordinance  lespecting  Revenue  and  Expenditure." 

(3)  "  An  Ordinance  to  amend  '  The  Interpret  ition  Ordinance.'  " 

The  undersigned  has,  by  a  report  bearing  even  date  herewith,  reported  fully  upon 
No.  1,  an  Ordinance  of  the  same  session  intituled  "An  Ordinance  respecting  the  Executive 
Government  of  the  Territories  "  ;  and  some  of  the  objections  specified  in  that  report  to 
Ordinance  No.  1,  are  applicable  to  these  Ordinances  also,  dealing,  as  they  do  in  part,  with 
the  same  subject.  For  the  same  reasons  as  are  therein  stated,  the  undersigned  respect- 
full}'  recommends  that  these  Ordinances  1  e  left  to  their  operation.  * 
Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 


Report   of  the   Hoiioiira/i/e   tlie   Mlninfer  of  Justice,   api-roxxd   by    His    Excellency    the 
(lovi^ruor  Gciii'val  in  Council  on  the  29th  October,  1892. 

Dki'ahtmknt  of  Justice,  Ottawa,  29th  September,  1892. 
To  His  E.irrllriiry  tJiP  Cm-'  rnor  G'wral  in  Council : 

The  undt-rsignt'd  lias  the  honoui-  to  report  on  the  following  Ordinance  passed  at  the 
session  of  the  legislative  assembly  of  the  Northwest  Territories  in  1891-92. 

(No.  17)  "  An  Ordinance  to  further  amend  chapter  30  of  The  Revised  Ordinances, 
1889,  intituled  'The  Companies  Onlinanee."' 

"  The  Companies  Onlinance,'  ilia])tei'  ."{0,  Revised  Ordinances  of  the  North-west 
Territories,  relates  to  and  provides  t'or  the  incorporation  by  letters  patent  of  companies, 
the  puipo-es  anil  objects  of  which  ,ue  within  the  legislative  authority  of  the  legislative 
assembly. 

Section  90  {>rovi(les  that  certain  sections  therein  specified  shali  apply  to  gas  and 
water  companies  and  to  them  only.  15y  the  present  Ordinance,  .such  sections  are  made 
to  extend  to  companies  supplying  elect  ii,ity  tor  purposes  of  light,  heat  or  power,  or  of 
operating  a  system  of  telephones.  The  Act  specifying  and  governing  the  powers  of  the 
legis'ati\e  assembly  is  now  chapter  22  ot'  .">  1  Tu)  N'ictoria.  s(>ction  G  of  which  gives  the  legis- 
lative assembly  power  to  make  Ordinances  in  relation  to  the  incorporation  of  companies 
with  territorial  objects,  but  excepting  (ainoii-,'  other  companies)  telegraph  companies. 

It  has  been  suggested,  and  with  somr  force,  th.at  a  telephone  company  is  within 
h  It  exc'iition,  and,  if  so,  the  <  )rdin  m'^e  in  'j  iction,  in  so  far  as  it  affects  telephone  com- 
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panies,  is   ultra  vires  of  the  assembly.     The  question,  however,  is  one  of  doubt  and  may 
properly  be  left  for  the  determination  of  judicial  tribunals. 

The  undersigned,  therefore,  recommends  that  the  Ordinance  be  left  to  its  operation. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Report  of  the  Hon.   the  Minister  of  Justice,  approved  by  His  Excellency    the  Governor 
General  in  Council  on  the  31st  October,  1892. 

Department  of  Justice,  Ottawa,  29th  September,  1892. 
To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  on  the  following  Ordinance,  passed  at  the 
session  of  the  legislative  assembly  of  the  North-west  Territories  in  1891-92,  No.  21 
"An  Ordinance  for  protecting  the  public  interest  in  Rivers,  Creeks  and  Streams." 

This  is  an  Ordinance  purporting  to  authorize  the  public  to  float  saw-logs  and  other 
timber  down  all  rivers,  creeks  and  streams  in  the  Territories,  and  authorising  the 
removal  by  any  person  of  obstructions  therein,  and  the  construction  of  dams,  slides  and 
other  works  necessary  to  secure  and  preserve  the  floatable  character  of  such  waters. 
The  Ordinance  provides  for  the  compensation  of  individuals,  who  have  made  permanent 
improvements  in  connection  with  the  waters  in  question,  and  fixes  certain  penalties, 
which  are  payable  to  the  general  revenue  fund  of  the  North-we^t  Territories,  for  violation 
of  its  provisions. 

The  undersigned  begs  to  observe,  with  reference  to  this  Ordinance,  that  in  his  view 
it  is  not  such  a  one  as,  under  the  circumstances  the  legislative  assembly  should  pass.  A 
very  large  proportion  of  the  land  of  the  North-west  Territories  is  still  vested  in  the 
Crown  in  the  right  of  Canada.  Those  rivers  in  the  North  west  which  for  the  most  part 
are  available  for  the  purposes  of  floating  timber,  remain  wholly  the  property  of  the 
Crown,  notwithstanding  tliat  the  land  on  either  side  may  have  been  granted  to  private 
individuals.  In  so  far  as  this  Ordinance  aflfects  ungranted  waters,  it  is  dealing  with  the 
public  property  of  Canada,  and  is  ineffectual  for  the  purpose  which  it  has  in  view. 

The  undersigned  is  of  opinion  that  this  Ordinance  if  left  to  its  operation  will  not 
effect  the  object  for  which  it  was  intended,  and  will  load,  wherever  it  is  attempted  to  be 
enforced,  to  confusion  and  expense.  He  further  thinks  that  it  is  worthy  of  the  atten- 
tion of  your  Excellency's  government,  to  consider  whether  or  not  at  the  n^xt  session  of 
parliament,  an  Act,  similar  in  terms,  dealing  with  the  question  involved,  should  not  be 
submitted  to  the  parliament  of  Canada.  He  is  of  opinion  that  the  Ordinance  in  question 
should  be  disallowed,  and  he  respectfully  recommends  accordingly. 

JNO.  S.  D.  THOMPSON, 

Minister  oj  Justice. 

Order  in  Council  disalloicing  Ordinance  above  mentioned,  puhliflied  in  the  (Janada 
Gazette  on  the  oth  Xoveuiber,  180,2.      Vol.  XXVI.,  No.  I'.l,   page  8GG. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  his  E.'xdlency  the  Governor 
General  in  Council  on  the  29th  October,  1892. 

Department  of  Justice,  Ottawa,  29th  September,  1892. 

To  His  E.rceUency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  on  the  following  Ordinance  passed  at  the 
session  of  the  legislative  assembly  of  the  Notth-west  Territoties  in  1^91-92. 
(No.  27).    "  An  Ordinance  respecting  the  protection  of  property." 
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This  Ordinance  compels  personis  cutting  holes  in  ice  formed  on  any  river,  etc.,  to 
surround  the  same  with  sufficient  inclusures  in  order  to  protect  the  public  salety,  and 
provides  a  penalty  for  its  violation.  Provincial  legislation  of  this  ch  iracter  has  hereto- 
fore been  left  to  its  operation,  as  pertaining  to  legislation  having  reference  to  municipal 
institutions.  Although  the  offence  aimed  at  is  governed  by  section  255  of  the  Criminal 
Code,  1892,  and  although  there  may  be  a  serious  question  as  to  whether  or  not  it  is 
such  iin  Ordinance-,  as  the  legislative  assembly  may  pass,  the  undersigned  recommends 
that  it  be  left  to  its  operation. 

Respectfully  submitted. 


JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NORTH  WEST  TERRITORIES,  1892. 

3rd  Sessiox — 2nd  Legislature. 

Report  of  the  Hon.   the  Minister  of  Justice,  approved  hy   His  Excellency  the  Governor 
General  in  Council  on  the  7th  November,  1893. 

Department  of  Justice,  Ottawa,  5th  September,  1893. 
I'o  His  Excellency  the  Administrator  of  tJie  Government  in  Council : 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  Ordinances  passed 
by  the  legislative  assembly  of  the  North-west  Territories  during  the  session,  held  in 
the  month  of  December,  1892,  authentic  copies  of  which  were  received  by  the  Secretary 
of  State  on  23rd  January,  1893,  and  7th  February,  1893. 

The  Ordinances,  chapters  2  to  18,  20,  21,  23  to  34,  36  to  38  seem  not  to  call  for 
remark,  and  the  undersigned  recommends  that  they  be  left  to  their  operation. 

By  Ordinance  No.  1  intituled:  "An  Ordinance  respecting  expenditure,"  it  is  enacted 
that  "  the  legislative  assembly  may  from  time  to  time  appoint  a  committee  of  four  per- 
sons from  among  the  elected  m  -mbers  thereof,  to  advise  the  Lieutenant-Governor  in  rela- 
tion to  the  expenditure  of  territorial  funds,  and  such  portion  of  any  moneys  appropriated 
by  the  parliament  of  Canada  for  the  territories,  as  the  Lieutenant-Governor  is  autho- 
rized to  expend,  by  and  with  the  advice  of  the  legislative  assembly  or  of  any  committee 
thereof."  It  is  also  provided  that  such  committee  shall  be  styled  "  The  Executive 
Committee  of  the  Territories."  By  a  statute  of  Canada,  50-51  Vic,  chapter  19,  section 
13,  amending  "The  North-west   Territories  Act,"  it  is  pi'ovided  that  : 

"  The  Lieutenant-Governor  shall  select  from  among  the  elected  membei's  of  the 
legislative  assembly  four  persons  to  act  as  an  advisory  council  on  matters  of  finance, 
who  shall  severally  hold  office  during  pleasure,  and  tlie  Lieutenant-Governor  shall  pre- 
side at  all  sittings  of  such  advisory  council,- and  have  a  right  to  vote  as  a  member  thereof, 
and  shall  also  have  a  casting  vote  in  case  of  a  tie. 

The  undersigned  is  inclined  to  the  opinion  as  was  pointed  out  in  his  report,  dated 
29th  September,  1892,  upon  an  Ordinance  of  1891,  intituled  "  An  Ordinance  respect- 
ing the  Executive  Government  of  the  Territories,"  (which  report  was  approved  by 
your  Excellency  in  Council),  that  the  legislative  assembly  is  authorized  by  51-55  Vic, 
chapter  22,  section  6,  to  provide  for  the  appointment  of  a  committee,  with  power  to 
advise  the  Lieutenant-Governor  upon  matters  of  expenditure.  The  last  named  section 
repeals  section  13,  of  the  North-west  Teri-itories  Act,  and  provides  that  the  legishitive 
assembly  sh  ill  have  power  to  make  Ordinances  in  relation  to  various  classes  of  subjects, 
including  "  The  expenditure  of  territorial  funds  and  such  portion  of  any  moneys  apt  ro- 
priated  by  parliament  for  the  Territories,  as  the  r,ieutenant-Governor  is  authorized  to 
expend,  by  and  with  the  advice  of  the  legislative  assembly  or  of  any  committee  thereof." 

The  undersigned,  therefore,  I'ccoinmends  that  the  Ordinance  be  left  to  its  opm-ation. 

Ordinance  No.  19  is  intitled  "An  ( )rdinance  to  amend  and  consolidate  as  amend(!d, 
"The  Game  Ordinance  and  amendments  thereto."  Section  11  of  this  Oi-dinance  is  as 
follows  : — 

"  No  person  or  corporation  shall  at  any  time,  or  in  any  manner,  export  or  cause  to 
1)6  exported,  or  carried  out  of  the  limits  of  the  North-west  Territories,  any  grouse, 
partridge,  pheasant,  prairie  chicken,  elk,  moose,  cariboo,  antelope  or  their  fawn,  except 
as  provided  for  in  section  14  of  this  Ordinance." 

This  provision  may  be  open  to  question,  as  affecting  to  some  extent  the  subject  of 
trade  and  commerce  which  is,  by  the  British  Nortli  America  Act,  assigned  to  parlia- 
ment.    The  undersigned,  however,  does  not   consider  the   objection  of  such  importance 
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as  t<)  justify  the  exercise  of  the  power  of  disallowance,  and  recommends  that  the  Ordi- 
nance be  left  to  its  operation. 

Ordinance  No.  35  is  intituled  "  An  Ordinance  to  amend  certain  Ordinances."  It 
enacts  that  the  words  "  Lieutenant-Governor  in  Council  "  shall  be  substituted  in  suck 
amended  ordinances  for  the  words  "  Lieutenant-Governor."  The  expression  "  Lieute- 
nant-Governor in  Council "  is  defined  by  the  interpretation  Ordinance,  as  amended  by 
Ordinance  number  3,  of  1891-92,  to  mean  "  The  Lieutenant-Governor  or  person  adminis- 
"  tering  the  government  of  the  Territories  for  the  time  being,  acting  by  and  with  the 
"  advice  of,  or  by  and  with  the  advice  and  consent  of,  or  in  conjunction  with,  the  execu- 
"  tive  committee  of  the  said  Territories." 

The  intention  of  this  Ordinance,  as  will  appear  upon  reference  to  the  Ordinances 
thereby  amended,  is  in  many  cases  to  impose  upon  the  executive  committee,  the  duty  of 
advisine  the  Lieutenant-Governor  upon  matters  connected  with  the  duties  of  his  office 
other  than  expenditure. 

The  undersigned,  in  his  report  already  adverted  to,  has  pointed  out  the  objections 
which  suggest  themselves  to  such  legislation,  and  he  considers  that  it  can  only  have 
validity  and  effect  as  to  those  matters,  which  fall  under  the  control  of  the  Lieutenant- 
Governor,  by  virtue  of  Ordinances  enacted  by  the  legislature  of  the  Territories. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved  by  your 
Excellency,  be  transmitted  to  his  honour  the  Lieutenant-Governor  of  the  Territories, 
together  with  a  copy  of  the  minute  approving  the  same. 

The  whole  of  which  is  respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Note. — The  Ordinance  ^To.  22  intituled  ''An  Ordinance  to  amend  and  consolidate 
"  as  amended  the  Ordinances  respecting  schools  "  does  not  apper  to  have  been  reported  upon." 


1893.  1267 


NORTH-WEST  TERRITORIES,  189o. 

4th  Session — 2nd  Legislature. 

Report  of  the  Hon.  the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  25th  August,  1894- 

Department  of  Justice,  Ottawa,  18th  May,  1894. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Ordinances 
passed  by  the  legislative  assembly  of  the  North-west  Territories  in  the  fifty -sixth  year  of 
Her  Majesty's  reign  (1893)  (Nos.  1  to  18,  20  to  24,  26  to  31),  received  by  the  Secretary  of 
State  for  Canada  on  the  11th  day  of  October,  1893,  and  he  is  of  opinion  that  they  are 
unobjectionable  and  may  be  left  to  their  operation. 

The  remaining  Ordinances  have  been  reserved  for  a  separate  report. 

The  undersigned  also  recommends  that,  if  this  report  be  approved,  a  copy  of  the 
same,  with  a  copy  of  the  schedule  of  the  titles  of  the  Ordinances,  be  sent  to  the  Lieu- 
tenant-Governor of  the  North-west  Territories  for  his  information. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  oj  Justice. 


Report  of  the  Hon.  the  Minister  of  Justicp,  appyroved  hy  His  Excellency   the  Governor 
General  in  Council,  on  the  25th  August,  1894- 

Department  of  Justice,  Ottawa,  18th  May,  1894. 
To  His  Excellency  the  Governor  General  in  Council: 

The  undersigned  has  the  honour  to  submit  his  report  on  the  following  Ordinance, 
passed  by  the  legislative  assembl}^  of  the  North-west  Territories  in  the  fifty-sixth  year  of 
Her  Majesty's,  reign  (1893)  and  recei\ed  by  the  Secretary  of  State  for  Canada  on  the 
11th  day  of  October,  1893  : 

Ordinance  No.  19.  "An  Ordinance  respecting  Municipal  Assessment  and  Collection 
of  Taxes  and  Licenses." 

Section  3  provides  that  the  council  of  every  municipality  may  pass  by-laws  for  the 
raising  of  its  revenue,  by  assessment  and  collection  of  rates,  on  all  real  estate  within  the 
municipality,  income  of  its  residents,  and  by  a  business  and  license  tax,  and  by  the 
imposition  of  such  other  licenses  as  are  set  forth  in  the  Ordinance,  subject,  however,  to 
certain  exemptions.  These  exemptions  are  stated  in  the  Ordinance,  and  include  property 
declared  by  parliament  to  he  exempt  from  taxation. 

The  Ordinance  proceeds  to  provide  a  scheme  of  taxation  and  the  adoption  of  the 
Ordinance  in  any  municipality  is  declared  to  be  optional. 

Section  51  is  as  follows  :  "  So  much  of  the  charter  of  any  corporation  or  company, 
organized  under  the  laws  of  the  Dominion  of  Canada,  as  exempts  such  corporation  or 
company  from  taxation  ns  it  conflicts  with  this  Ordinance  is  hereby  repealed." 

It  will  be  observed  that  this  section  is  inconsistent  with  tlie  preceding  provision, 
which  establishes  as  one  of  the  exemptions  from  taxation,  ''  all  property  specially 
exempted  by  the  parliament  of  Canada." 
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By  54-55   Victoria,  chapter  22,  "  An  Act  to  amend  the  Acts  respecting  the  North- 
west T<-i  fitories  "  it  is  snacted  that  the  legislative  assembly  shall,  subject  to  the    provi- 
sions of  this  Act,  or  of  any  other  Act  of  the  parliament  of  Canada,  at  any  time  in  force 
in  the  'J'erritories,  have  power  to  make  Ordinances  for  the  government  of  the  Territories' 
in  relation  to  the  subjects  therein  enumerated. 

While  the  legislature  of  tlie  Ter.  itories  has  power  to  make  Ordinances  in  relation 
to  the  sul>jects  specified  in  the  secticm  la-t  referred  to,  its  power  is  limited  to  such  enact- 
ments as  may  not  be  inconsistent  with  the  statutes  of  Canada,  and  obviously  it  has  no 
power  to  repeal  or  alter  those  statutes. 

The  Ordinance  under  consideration  is,  therefore,  ultra  vires  of  the  legislature  of  the 
Territori(  s,  in  so  far  as  it  is  im  on.sistent  with,  or  purports  to  repeal,  or  alter,  any  statute 
of  parliament. 

The  undersigned  also  refers  to  section  38,  which  piovides  as  follows: — 

'•  .'JS.  Every  incorporated  bank  having  a  liranch  oi-  agency  within  the  municipality, 
shall  be  re(juired  to  iiui.ke  a  return  showing  the  total  aniount  of  bills,  notes  and  drafis 
under  discount,  on  the  1st  of  Januaiy  preceding  date  of  return,  and  the  license  tax  upon 
the  same  shall  not  exceed  for  the  first  fifty  thousand  dollars,  two  hundred  dollars,  and  for 
each  adilition  1  fifiy  thousand  dollars,  a  further  sum  of  one  hundred  dollars. 

"  Provide.'!  th.it  for  private  or  unincorporated  ])anks,  the  license  tax  shall  be  but 
one-half  that  charged  to  chartered  banks." 

Irrespective  of  the  objection  to  which  this  section  would  be  open,  by  reason  of  its 
discriminating  in  the  matter  of  taxation  against  chartered  V^anks,  it  appears  to  the 
undersigned  that  the  section  is  ultra  vires,  because  the  Bank  Act  does  not  intend  that 
private  or  unincorporated  banks  shall  be  permitted  to  do  business. 

The  undersigned  is  informed  that  no  assurance  can  be  held  out  that  this  Ordinance 
will  be  amended,  so  as  to  remove  the  objections  to  which  the  undersigned  has  called 
attention,  within  the  time  limited  for  disallowance  ;  and  the  undersigned,  being  of  opinion 
that  the  legislative  a.ssembly  of  the  North-west  Territories  in  passing  the  Ordinance 
unde-  consideration,  exceeded  its  powers,  therefore  recommends  that  the  Ordinance  be 
disallowed. 

llespectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

Oril'  r  1,1  Coil  lie  ij  t/isa/hi/riufj  f],,-  Ordlniuce  above  mentioned,  published  in  the  "Canada 
Oa-'fh-:'  on  fh"  r,th  'day  of  Anynst  1S94.     Vol.  XXVIIL,  No.  9, page  333. 

Ri'p,,rt   of  tlf   lion,  th-    Mi  ii'ish  r  of  .Insfice  approved,    hy  His  Excellency  the  Governor 
<•-  N'  I'll  ill  Connri/  on  the  ,J5th  Angust,  IS'J^. 

Dr.i'AHTMKXT  OF  JusTicE,  Ottawa,  18th  May,  1894. 

To  His  K.rrell'nry  tin'  Con  rio.r  C  in  ml  in    Council  : 

The  undersigned  has  ihc  hdihuir  to  submit  liis  report  on  the  following  Ordinance, 
pass.d  l,y  the  Icgisiatixi' asscnil.Iy  of  \\\v  North-west  Territories  in  the  iifty-sixth  year 
i.f  llcr  Majesty"s  reign  (  \^W)  .iiul  ii  .(.jvcd  hv  tlie  Hecretary  'f  State  for  Canada  on  the 
I  Itli  day  of  October,  lS!i:{: 

<  )rdinancf'  N<i.  ;')2.  "  .\n  (  (rdiiiin.-i.  t,)  cinpowL-r  the  ^lunicipality  of  the  town  of 
ivlinoiit'in  to  construct  and  operate  a    I'lMniway.  " 

'i"his  Ordinance  purj)orts  to  aiitlM.ii/r  ih,.  niunieipality  of  the  town  of  Edmonton  to 
con-triict  and  operate  a  tramway  within  ili(>  town,  and  for'a distance  outside  of  the  town, 
n  -t  ex.-eeding  tive  miles.  It  pro\  {(!.•>  -'  .n  the  tramway  and  its  appurtenances  with  the 
rexenue  d.Tived  therefrom  shall  be  JieM  as  ,i  sep.irate  "a.sset  of  the  town,  not  liable  for 
an\  (j.-l.t  of  th.-  town  except,  for  mone ,  hoirowed  upon  the  security  of  the  tramway, 
whfir  the  tramway  is  specially  <'harged  uith  su,;h  debt,  under  the  provisions  of  the  Or- 
(lman<'e. 
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Section  20  appears  to  provide  that  the  town  council  may,  when  so  authorized  by 
by-law,  enter  into  a  contract  with  the  company,  empowered  by  parliament  to  construct 
a  tramway  in  the  vicinity  of  Edmonton,  such  as  is  provided  for  in  the  Ordinance,  and 
subject  to  its  provisions  for  the  construction  and  operation  of  the  tramway  authorized 
to  be  constructed  by  the  Ordinance. 

Section  22  provides  that  the  town  shall  not  grant  any  such  privilege  to  the  com- 
pany for  a  period  longer  than  twenty  years,  and  that  the  town  may,  after  entering 
into  such  an  agreement  with  the  company,  by  notice  resume  the  ownership  of  the  tram- 
way upon  payment  of  the  amount  to  the  company,  to  be  fixed  by  arbitration. 

The  undersigned  is  of  opinion  that  the  power  of  the  legislative  assembly  of  the 
Territories  to  enact  this  Ordinance  may  be  questionable. 

Under  the  Act  amending  the  North-west  Territories  Act,  54-55  Victoria,  chap.  22, 
section  6,  the  legislative  powers  of  the  Assembly  with  regard  to  the  incorporation  of 
companies,  are  declared  not  to  extend  to  "  railway,  steamboat,  canal,  transportation, 
telegraph  and  irrigation  companies."  The  powers  conferred  upon  the  municipal  corpora- 
tion by  the  Ordinance  in  question  appear  to  be  such  as  may  appertain  to  a  railway  or 
transportation  company,  and,  therefore,  although  the  Ordinance  does  not  incorporate 
any  company,  it  does  confer  powers  which  Parliament  may  not  have  contemplated  that 
the  Assembly  should  grant. 

The  undersigned  observes,  however,  that  by  section  26  it  is  provided  that  the  Ordi- 
nance shall  only  come  into  force  after  the  passing  of  an  Act  of  parliament  confirming  its 
provisions,  and  subject  to  any  variations  or  restrictions  that  may  be  prescribed  by  such 
Act. 

It  appears  to  the  undersigned,  therefore,  that  the  Ordinance  may,  if  amended,  be 
conveniently  left  to  its  operation,  and  he  so  recommends. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Jttstice. 

Heport  of  the   Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  the  25th  August,  1894- 

Department  op  Justice,  Ottawa,  18th  May,  1894. 

To  His  Excelh'ncij  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  submit  this  report  on  the  following  Ordinances 
passed  by  the  legislative  assembly  of  the  North-west  Territories  in  the  fifty-sixth  year 
of  Her  Majesty's  reign  (1893),  and  received  by  the  Secretary  of  State  for  Canada  on 
the  11th  day  of  October,  1893,  as  follows  : — 

Ordinance  No.  25.   "An  Ordinance  to  abolish  priority  among  execution  Creditors." 

It  is  provided  by  this  Ordinance  that,  subject  to  the  several  provisions  therein  con- 
tained, there  shall  be  no  priority  among  creditors  by  execution  from  the  Supreme  Court 
of  the  North-west  Territories. 

The  attention  of  the  undersigned  has  been  called  to  this  ordinance,  as  being  in  con- 
flict with  section  39  of  "  The  Territories  Real  Property  Act,"  which  provides  in  effect, 
that  the  registrar  shall  keep  a  day  book  in  which  shall  Ije  entered  by  a  short  description, 
every  instrument  which  is  given  in  for  registration,  with  the  time  of  liling,  and  for  the 
purpose  of  priority  between  mortgagees,  transferees  and  others,  the  time  of  filing  shall 
be  taken  as  the  time  of  registration.  Further,  section  94  of  the  Act  (as  substituted  by 
51  Vict.,  chapter  20,  section  16)  provides  that  certified  copies  of  writs  of  execution, 
accompanied  by  a  memorandum  of  the  lands  intended  to  be  affected,  are  to  be  delivered 
to  the  registrar  V)y  the  sheriff,  and  the  effect  of  such  delivery  is,  by  this  section,  stated 
in  the  following  terras  :  "  from  and  after  the  delivery  thereof  to  the  Registrar,  the  same 
shall  operate  as  a  caveat  against  the  transfer  by  the  owner  of  the  land  mentioned  in 
such  memorandum,  or  of  any  interest  he  has  therein,  and  no  transfer  shall  be  made  by 
him  of  such  land  or  interest  therein,  except  subject  to  such  writ  or  other  process." 
80  B 
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This  provision  may  be  intended  to  describe  the  whole  operation  of  the  delivery  of 
the  writ  by  the  sheriff  to  the  registrar,  and  it  may  be  consistent  with  the  provisions  of 
the  Act  that  there  should  not  be  priority  between  writs  of  execution  according  to  the 
date  of  their  delivery  to  the  registrar.  The  Ordinance  in  question  would,  in  any  caie, 
have  effect,  so  far  as  concerns  property  to  which  the  Territories  Ileal  Property  Act  does 
not  apply,  and  the  question  as  to  its  operation  with  regard  to  lands,  may  be  left  to  the 
court  for  determination. 

Ordinance  No.  33.  "  An  Ordinance  to  incorporate  th,e  city  of  Calgary." 
The  undersigned  desires  to  call  attention  to  section  117,  empowering  the  council  of 
the  city  of  Calgary  to  make  by-laws  for  certain  purposes  therein  mentioned.  Also  to 
section  149,  which  provides,  that  any  person  who  shall  violate  any  of  the  provisions  of 
any  such  by-law,  passed  by  the  city  of  Calgary,  or  which  may  hereafter  be  passed  under 
the  authority  of  this  ordinance,  which  by-law  shall  not  contain  any  provision  for 
punishment  for  breach  thereof,  shall  be  liable,  on  summary  conviction,  to  a  penalty  not 
exceeding  one  hundred  dollars,  or  imprisonment  for  any  term  not  exceeding  six  months, 
or  to  both  fine  and  imprisonment. 

Among  other  subjects  upon  which  the  council  is  empowered  to  make  by-laws  are 
the  following  : — 

"  (2.)  The  prevention  of  cruelty  to  animals,  not  being  inconsistent  with  any  statute 
or  ordinance  in  that  behalf." 

"  (10.)  For  preventing  the  posting  of  indecent  placards,  writings  or  pictures,  or  the 
writing  of  indecent  words  or  of  making  indecent  pictures  or  drawings  on  walls  or  fences 
within  the  limits  of  the  city." 

"  (11.)  For  preventing  vice,  drunkenness,  profane  swearing,  obscene,  blasphemous 
or  insulting  language,  fighting,  disorderly  conduct,  and  any  other  immorality  and 
indecency,  on  or  near  any  street,  or  in  or  near  any  public  place  or  building  within  the 
limits  of  the  city." 

"  (12.)  Foi-  suppressing  gambling-houses,  disorderly-houses  and  houses  of  ill  fame." 
"(14.)  For  restraining  and  punishing  vagrants  and  mendicants  within  the  limits  of 
the  city,  and  for  preventing  common  begging  or  persons  in  the  streets  from  importuning 
others  for  help  or  aid  in  money,  or  deformed,  or  malformed,  or  diseased  pei'sons,  from 
exposing  themselves,  or  being  e.xposed  in  the  public  streets  to  excite  sympathy,  or  induce 
help  or  assistance  from  general  or  public  charity." 

It  appears  to  the  undersigned  that  these  provisions,  or  some  of  them,  may  relate  to 
the  subject  of  criminal  law,  and  that  the  legislature  of  the  Territories  could  not,  there- 
fore, confer  all  the  powers  which  the  clauses  referred  to  appear  to  confer. 

Jiy-laws  may,  however,  be  framed  under  these  clauses  which  would  not  be  open  to 
(juestiun,  an'l  as  to  such  hy-laws  as  might  be  questionable,  the  courts  would  afford  a 
remedy  for  persons  affected  thereby. 

The  undersigned,  tlierefoie,    recommends   that  the  Ordinances  mentioned  in  this 
report  be   left  to  their  operation,  and  that  a  copy  of  this  report,  if  approved,  be  sent  to 
the  Lieutenant-CJovernor  of  the  Territories  for  his  information. 
Hesj)ectfully  submitted, 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 
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NORTH-WEST  TERRITORIES,  1894. 

5th  Session — 2nd  Legislature. 

Report  of  the  Hon.   the  Minister  of  Justice,  approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  23rd  February,  1895. 

Department  of  Justice,  Ottawa,  9th  February,  1895. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Ordinances 
passed  by  the  legislative  assembly  of  the  North-west  Territories,  which  were  assented 
bo  on  the  7th  day  of  September,  1894,  and  received  by  the  Secretary  of  State  for  Canada 
on  the  9th  day  of  October,  A.D.  1894,  (Nos.  1,  2,  4,  7  to  19,  21  to  42,)  and  he  is  of 
opinion  that  they  are  unobjectionable  and  may  be  left  to  their  operation. 

The  remaining  Ordinances  Nos.  3,  5,  6  and  20  have  been  reserved  for  separate 
report. 

The  undersigned  recommends  that  a  copy  of  this  report,  if  approved,  with  a  copy 
of  the  schedule,  be  sent  to  the  Lieutenant-Governor  of  the  North-west  Territories  for 
his  information. 

Respectfully  submitted. 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 


Report  of  the  Honourable  the  Minister  of  Justice,  approved  by  His  Excellency  the 
Governor  General  in  Council  on  the  23rd  February,  1895. 

Department  of  Justice,  Ottawa,  9th  February,  1895. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  submit  his  report  upon  the  following  Ordinances 
of  the  legislative  assembly  of  the  North-west  Territories,  assented  to  on  the  7th  day 
of  September,  1894,  and  received  by  the  Secretary  of  State  for  Canada  on  the  9th  day 
of  October,  1894. 

Ordinance  No.  3.  "  An  Ordinance  to  amend  and  consolidate  as  amended  '  The  Mu- 
nicipal Ordinance '  and  the  several  Ordinances  amending  the  same." 

It  is  enacted  by  part  3,  section  16,  that  the  council  of  every  municipality  may  pass 
by-laws  for  the  purposes  therein  mentioned. 

It  appears  to  the  undersigned  that,  as  to  some  of  these  purposes,  the  legislative 
assembly  has  exceeded  the  power  conferred  upon  it  by  the  North-west  Territories  Act. 
For  instance,  such  provisions  as  the  following  are  in  certain  respects  objectionable  ; — 

Paragraph  14  "  The  establishment  and  regulation  of  public  markets  and  imposition 
of  penalties  for  light  weights,  short  measurement  and  any  breach  of  contract  in  public 
markets  and  restraining  or  preventing  selling  on  the  streets."  The  subject  of  weights 
and  measures  is,  under  the  British  North  America  Act,  assigned  to  parliament,  and  there 
are  statutes  providing  for  the  adoption  of  proper  weights  and  measures  and  penalties  for 
use  of  unjust  or  false  ones. 

Paragraph  36,  "  For  the  controlling,  regulating  and  licensing,  livery  stables  and 
"  sale  stables,  telegraph  and  telephone  companies,  telegraph  and  telephone  offices,  insu- 
^*  ranee  companies,  offices  and  agents,  real  estate  dealers  and  agents,  intelligence  offices 
80| 
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"  and  employment  offices  or  agents,  butcher  shops  or  stalls,  skating,  roller,  or  curling 
"  rinks,  and  all  other  business,  industries  or  callings,  carried  on,  or  to  be  carried  on  within 
"  the  municipality,  or  commercial  travellers  or  other  persons  selling  goods,  merchandise 
"  or  other  effects  of  any  kind  whatsoever,  or  offering  the  same  for  sale  by  sample  capds, 
"  specimens  or  otherwise,  for  or  on  account  of  any  merchant,  manufacturer  or  other 
"  person,  selling  directly  to  the  consumer,  not  having  his  principal  place  of  business  in 
"  the  municipality  and  collecting  license  for  the  same."  The  powers  thus  conferred,  in 
some  particulars,  exceed  the  authority  which  has  been  delegated  to  the  legislative  assem- 
bly, and  by-laws  might  be  framed  under  this  provision,  which  would  conflict  with  Domi- 
nion legislation. 

It  is  provided  by  part  3  section  22,  that  the  council  of  a  city,  town  or  municipality  may 
make  by-laws  for  the  purpose,  among  others,  of  permitting  the  track  of  any  railroad  to  be 
laid  upon  or  along  any  street  in  the  municipality,  and  of  providing  compensation  for  any 
damage  that  may  be  done  thereby  to  the  property  on  such  streets ;  also  for  the  purpose 
of  regulating  the  use  of  locomotive  engines  and  the  speed  of  trains  upon  any  railroad 
within  the  municipality,  and  of  preventing  the  obstructing  of  any  streets  by  engines  or 
trains.  The  municipality  is  also  empowered  to  regulate,  by  by-law,  the  blowing  of 
whistles  or  ringing  of  bells,  while  the  engine  is  going  along  the  streets,  and  to  impose  a 
penalty  for  breach  of  any  such  by-law,  not  exceeding  §500.  Provision  is  also  made  for 
the  service  of  documents,  in  proceedings  taken  for  the  violation  of  the  by-laws. 

If  such  powers  are  intended  to  apply  to  railways,  which  ar*^  subject  to  the  provi- 
sions of  the  Railway  Act  they  are,  to  that  extent,  ultra  vires.  The  undersigned  consi- 
ders, however,  that  these  provisions  and  others  which  may  be  open  to  question  under 
which  the  inunicipaliiies  are  given  power  to  make  bylaws  would,  in  a  greater  or  less 
degree,  have  application  to  matters  which  are  within  the  competency  of  the  legislative 
assembly,  and  if  in  any  case  the  municipality  should  exceed  its  authority,  the  courts 
would  afford  a  remedy  to  any  person  prejudiced. 

The  attention  of  the  undeisigned  has  also  been  directed  to  part  4,  of  the  same  ordi- 
nance,  which  is  as  follows  ; — "  Crown  Lands  occupied,  whether  under  right  of  purchase- 
or  homeste  id  or  pre-emption  entiy,  and  patented  lands  vested  in  or  held  by  Her  Majesty 
which  may  be  hereafter,  or  may  have  been  heretofore  sold,  or  agreed  to  be  sold,  to  any 
person  >>r  corporation,  or  which  may  be  located  is  a  free  grant,  homestead  or  pre-emption, 
shall  be  liable  to  taxation,  from  the  date  of  such  homestead,  or  pre-emption  entry, 
location  sale  or  grant  ;  and  all  such  lands  shall  be  liable  to  taxation,  thenceforward 
under  this  ordinance,  in  the  same  way  as  other  land,  whether  any  license  of  occupation, 
certificate  of  sale,  or  recei|)t  for  money  paid  >n  such  sale,  his  or  has  not  been,  or  is,  or 
is  not  issued,  and  in  ca-e  of  sale  oi-  agreement  for  sale  by  the  Crown,  whether  any  pay- 
ment has,  or  has  not  beiMi,  or  is,  or  is  not  made  thereon,  and  whether  any  part  of  the 
purchase  money  is  or  i  not  overdue  ;  but  such  taxation  shall  not  in  any  way  affect  the 
right  of  Her  ^^lj(■sty  in  such  lands." 

The  undersigned  observes  that  while  in  form  this  section  would   appear  to  conflict 
with  section  125  of  the  P>ritish  North  America    Act,  which   provides  that  "no  lands  or  i 
property   belonging  to   Canada  oi'   any   province,  shall    be   liable  to   taxation,"  still  in 
substance,  as   construed   by    the    undt-rsigned,    it    merely  enacts   that  such   interest  in' 
Crown  lands,  as  Her  Majesty  may  have  parted  with  shall,  be  liable  to   taxation,  and  in  '. 
that  view  the  undersigned   would    ni>t  consider   the  section   objectionable.      It  will   be 
observed  that  thv,  jirovision  in  (jucstion  has  lieen  copied  in   terms  from  the  Assessment- 
Act  of  Manitol)a,  Revised  Statutes.  (■hai)tei-  101,  section  5,  which  section  was  left  to  its 
operation  without   connnent. 

Oriiinance  No.  5.    "  An  OnHnaiire  to  amend  the  Judicature  Ordinance." 

It  has  l)een  represented  to  tin  undersigned  that  the  fees  allowed  by  this  Ordinance 
to  sheriffs,  deputy  sherifl's  and  liailill'-.  for-  services  under  the  small  debt  procedure,  are 
entirely  inadequate  fur  the  sci-\  ics  which  these  otticers  are  by  law  required  to 
perfori'i,  that  by  reason  of  the  inadc  piacy  of  the  fees,  it  has  become  difficult  to  have 
writs  executed  in  the  sniali  debt  ca^es,  and  that  delay  and  great  inconvenience  to 
suitors  has   resulted. 
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The  undersigned  considers  that  this  is  a  matter  which  should  be  inquired  into  by 
the  executive  committee  of  the  Territories  and  rectified  by  amendment,  should  the 
grievance  alleged  be  found  to  exist.  The  objection  does  not,  however,  appear  to  the 
undersigned  to  be  of  such  a  character  as  to  call  for  the  exercise  of  the  power  of  dis- 
allowance. 

Ordinance  No.  20.  *'  An  Ordinance  to  prevent  Trespass  in  pursuit  of  game." 

This  Ordinance  prohibits  the  taking  or  killing  of  game  upon  any  inclosed  or  culti- 
vated lands,  and  provides  that  any  person  contravening  the  provisions  of  the  Ordinance 
shall  be  liable  to  a  penalty  of  $25. 

The  undersigned  has  received  a  communication,  stating  in  effect  that  this  Ordinance 
is  not  adapted  to  the  circumstances  of  the  country,  and  not  in  accordance  with  the 
sentiment  of  the  inhabitants.  It  is  also  pointed  out  that  the  legislation  is  exceptional 
in  its  character,  so  far  as  the  Game  Laws  of  Canada,  or  any  of  the  provinces  of  Canada 
are  concerned. 

These  and  other  considerations  which  have  been  urged  are  such  as,  in  the  opinion 
of  the  undersigned,  might  properly  be  presented  to  the  territorial  legislature,  with  a 
view  to  the  repeal  of  the  Ordinance,  but  the  matter  is  one  entirely  within  the  province 
of  the  Legislative  Assembly,  and  not  such  as  would  justify  the  exercise  of  the  power  of 
disallowance. 

The  undersigned,  therefore,  recommends  that  the  Ordinances  herein  mentioned,  be 
left  to  their  operation,  and  that  a  copy  of  this  report,  if  approved,  be  transmitted  to 
the  Lieutenant-Governor  of  the  North-west  Territories  for  his  information. 

Respectfully  submitted. 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 


Meport   of  the   Hon.   the  Minister  oj  Justice,   approved  hy  His  Excellency  the  Governor 
General  in  Council  on  the  25th  February,  1895. 

Department  of  Justice,  Ottawa,  2nd  February,  1895. 

To  His  Excellency  the  Governor  General  in  Council : 

The  undersigned  has  the  honour  to  report  that  by  the  North-west  Irrigation  Act, 
chapter  6,  which  is  limited  in  its  application  to  the  North-west  Territories,  it  is  in  subs- 
tance enacted  that  where  inconsistent  rights  have  not  been  already  acquired,  the  right 
to  the  use  of  all  water  shall  be  deemed  to  be  vested  in  Her  Majesty ;  that  companies 
desiring  to  use  such  water  for  irrigation  purposes,  shall  make  application  therefor  in  the 
manner  provided  by  the  Act,  and  that  any  companies  desiring  to  construct  works  for  the 
purpose  of  retaining  and  carrying  such  water  shall,  under  the  statutory  proceedings, 
obtain  for  that  purpose  the  authority  of  your  Excellency  in  Council.  The  Act  also  pro- 
vides for  the  disposal  of  the  water  by  companies  obtaining  such  authorization,  and 
requires  such  companies  to  make  annual  returns  as  to  their  business  to  the  Minister  of 
the  Interior.  Such  companies  are  authorized  to  issue  bonds  to  a  limited  amount,  and 
your  Excellency  in  Council  is  given  power  to  make  regulations  affecting  the  works  and 
business  of  the  companies  so  authorized,  and  for  carrying  out  the  provisions  of  the  Act 
according  to  their  true  intent.  By  an  Ordinance  of  the  legislative  assembly  of  the 
North-west  Territories  (No.  6  of  1894)  intituled:  "An  Ordinance  respecting  the 
formation  of  Irrigation  Districts"  which  was  assented  to  on  the  7th  day  of  September 
last,  and  received  by  the  Secretary  of  State  for  Canada  on  the  9th  day  of  October  last, 
it  is  in  effect  enacted,  that  any  number  of  the  owners  and  homesteaders  of  land  situated 
within  any  tract  of  land,  any  portion  of  which  is  capable  of  being  served  by  the  works 
which  may  be  authorized  to  be  constructed  under  the  provisions  of  the  North-west 
Irrigation  Act,  may  petition  the  Lieutenant-Governor  in  Council  to  erect  such  tracts 
into  an  irrigation  district,  and  that,  after  certain  proceedings  ]nentioned  in  the  Ordi- 
nance, a  meeting  of  the   voters   of  such   area  shall  be  held  to  decide  by  vote  as  to  the 
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erection  of  the  district,  when,  if  the  majority  of  votes  are  in  favour  of  erecting  the 
district,  trustees  therefor  are  to  be  selected,  and  a  proclamation  is  afterwards  to  be 
made  by  the  Lieutenant-Governor  in  Council  establishing  the  district. 

Section  20  is  as  follows  : — 

"  Every  district  hereby  created  shall  be  a  body  corporate,  and  shall  have  all  the 
rights,  and  be  subject  to  all  the  liabilities  of  a  corporation  ;  and  especially  shall  have 
full  power  to  acquire,  hold  and  alienate  both  real  and  personal  estate  for  all  purposes  of 
the  district,  and  by  the  same  name  they  and  their  successors  shall  have  perpetual  suc- 
cession, and  they  shall  have  power  to  sue  and  be  sued,  and  implead  and  be  impleaded, 
answer  and  be  answered  unto,  in  all  courts  and  in  all  actions,  causes  and  suits-at-law 
and  in  equity  whatsoever,  and  that  they  shall  have  a  common  seal,  with  power  to  alter 
and  modify  the  same  at  their  will  and  pleasure,  and  they  shall  be  in  law  capable  of 
receiving  by  donation,  acquiring,  holding,  disposing  of,  and  conveying  any  property, 
real  or  movable,  for  the  use  of  the  said  district,  and  of  becoming  parties  to  any  agree- 
ments in  the  management  of  the  aflfairs  of  the  said  district,  and  shall  have  all  the  powers 
necessary  for  the  construction,  working  and  maintenance  of  works,  irrigation  works, 
for  the  uses  and  purposes  of  the  said  district  and  the  inhabitants  thereof  ". 

The  word  "  works"  is  defined  by  the  Ordinance  to  have  the  same  meaning  as  that 
given  to  it  by  the  North-west  Irrigation  Act. 

It  is  further  enacted  that  the  board  of  trustees  shall  obtain  the  authorization  of 
his  Excellency  the  Governor  General  in  Council  for  the  construction  of  the  necessary 
works,  in  the  manner  provided  by  the  North-west  Irrigation  Act.  That  such  authority 
having  been  obtained,  the  corporation  shall  have  power,  subject  to  the  conditions  and 
in  the  manner  prescribed  by  the  Ordinance,  to  issue  debentures  charged  upon  the  real 
estate  comprised  within  the  district  for  the  purpose  of  defraying  the  cost  of  the  establish- 
ment of  the  district  and  the  construction  of  the  works,  also  to  assess  the  land  within 
the  district,  for  the  purpose  of  maintaining  the  works  and  redeeming  the  debentures. 

Apart  from  any  question  as  to  the  power  of  the  assembly  to  create  a  body  corporate 
for  the  purpose  of  irrigation,  parliament  has  declared,  by  section  42  of  the  North-west 
Irrigation  Act  what  the  powers  of  companies  authorized  under  that  Act,  as  to  the 
issuing  of  debentures,  shall  be  ;  while  under  the  provisions  of  the  Ordinance,  corporations 
are  given  borrowing  powers,  which  are  not  within  the  contemplation  of  the  Act  of 
parliament. 

By  54  and  55  Victoria,  chapter  32  section  6,  as  amended  by  57-58  Victoria,  chapter 
17,  section  1,  the  legislative  assembly  of  the  territories  has  power  to  make  Ordinances 
in  relation  to  "  the  incorporation  of  companies  with  territorial  objects,  with  the 
following  exceptions. 

(<i.)   "  Such  companies  as  cannot  be  incorporated  by  a  provincial  legislature. 

{/).)  "  liailway  companies  (not  including  tramway  and  street  railway  companies) 
and  steamboat,  canal,  transportation,  telegraph  and  irrigation  companies. 

('•.)   "  Insurance  (;oiiipaiues.  " 

The  autliority  to  incorporate  irrigation  companies  has,  therefore,  not  been  delegated 
by  parliament  to  the  legislative  assembly. 

The  expression  "company"  is  dofined  by  the  North-west  Irrigation  Act  to  include  any 
incorporattKl  company,  tiie  objects  and  powers  of  which  extend  to  or  include  the  construc- 
tion or  operation  of  irrigation  works  under  that  Act,  or  the  carrying  on  thereunder  of  the 
business  of  the  sup})ly,  or  the  sale,  of  w;iter  for  irrigation  purposes,  and  the  undersigned 
considers  that  the  expression  "  irrigation  companies,"  as  used  in  the  amendment  of  the 
North-west  Territories  Act,  al)Ove  (luoted,  should  not  receive  a  more  limited  interpreta- 
tion than  that  which  the  word  "  company  "  bears  under  the  North-west  Irrigation  Act. 
It  would  se(!m  therefore,  that  the  <  )r(linance  in  question  is  uHm  vires  of  the  legislative 
assembly  of  thf;  territories,  in  so  far  as  it  provides  for  the  constitution  of  companies,  to 
which  the  provisions  of  the  North-west  Irrigation  Act  are  to  apply. 

The  <|uestion  may  be  raised  as  to  how  far  the  expression  "  irrigation  companies  " 
as  used  in  the  Act  of  constitution,  iiuludes  corporations  of  the  character  which  the 
assembly  has  attempted  to  ct)nstitute.  l)ut  he  has  not  been  able  to  come  to  any  other 
conclusion  than  that,  in  excluding   irrigation  companies,  from  corporations  which  might 
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be  constituted  by  the  legislative  assembly,  parliament  has  evinced  an  intention  not  to 
delegate  to  the  assembly  the  authority  to  create  corporations  having  for  their  object 
irrigation. 

The  power  to  issue  debentures  and  other  powers  conferred  by  the  Ordinance  in 
question  are  of  such  an  important  nature  and  so  far  reaching  in  their  eflfects  as  to  render 
it  undesirable  that  any  doubt  should  exist  as  to  the  validity  of  the  Ordinance,  or  that 
the  provisions  of  the  Ordinance  should  be  invoked,  when  there  is  a  prospect  that,  if  left 
to  the  courts,  the  Ordinance  would  be  declared  invalid,  and  it  therefore  appears  to  him 
that  the  Ordinance  should  be  disallowed. 

The  undersigned,  however,  desires  to  call  attention  to  the  report  of  the  late  Right 
Honourable  Sir  John  A.  Macdonald,  the  Minister  of  Justice,  which  was  approved  by 
your  Excellency  in  Council  on  the  9th  June,  1868,  in  which  it  is  stated  "that,  where  a 
measure  is  considered  only  partially  defective,  or  where  objectionable,  as  being  prejudi- 
cial to  the  general  interests  of  the  Dominion,  or  as  clashing  with  its  legislation,  commu- 
nication should  be  had  with  the  provincial  government  in  respect  to  such  measure,  and 
that,  in  such  case,  the  Act  should  not  be  disallowed,  if  the  general  interests  permit  such 
a  course,  until  the  local  government  has  an  opportunity  of  considering  and  discussing 
the  objections  taken,  and  the  local  legislature  has  also  an  opportunity  of  remedying  the 
defects  found  to  exist." 

Following  the  practice  thus  recommended,  and  which  has  since  been  followed  in 
similar  cases,  he  recommends  that  a  copy  of  this  report,  be  transmitted  to  the  Lieutenant- 
Governor  of  the  North-west  Territories,  with  a  request  that  he  should  inform  your  Ex- 
cellency's government  whether  this  Ordinance  will  be  repealed,  or  so  amended  as  to  re- 
move the  objections  to  which  attention  has  been  called,  within  the  time  limited  for  disal- 
lowance, and  with  the  intimation  that  in  the  meantime  he  should  not  exercise  the  autho- 
rity which  the  Ordinance  professes  to  confer  upon  him. 

Respectfully  submitted. 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 
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NORTH-WEST  TERRITORIES,  1895. 

1st  Session — 3rd  Legislature. 

Report  of  the  Hon.  the  Minister  of  Justice,   approved  hy  His  Excellency  the   Governor 
General  in  Council,  on  the  3rd  January,  1896. 

Department  of  Justice,  Ottawa,  18th  December,  1895. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  that  he  has  examined  the  Ordinances 
passed  by  the  legislative  assembly  of  the  North-west  Territories  in  the  fifty-eighth 
year  of  Her  Majesty's  reign  (1895) — -Nos.  1  to  28,  30  to  36, — received  by  the  Secretary 
of  State  for  Canada  on  the  22nd  and  29th  October  last ;  and  he  is  of  opinion  that  they 
are  unobjectionable  and  may  be  left  to  their  operation. 

The  undersigned  also  recommends  that,  if  this  report  be  approved,  a  copy  of  the 
same,  with  a  copj^  of  the  schedule  of  the  titles  of  the  Ordinances,  be  sent  to  his  Honour 
the  Lieutenant-Governor  for  his  information. 

Respectfully  submitted. 

CHARLES  HIBBERT  TUPPER, 

Minister  of  Justice. 

Report  of  the  Honourable    the   Minister  of    Justice,  approved  by    His  Excellency    the 
Governor  General  in  Council  on  the  3rd  January,  1896. 

Department  of  Justice,  Ottawa,  20th  December,  1895. 

To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  had  under  consideration  a  bill  passed  by  the  legislative 
a.ssembly  of  the  North-west  Territories  at  its  last  session,  1895,  received  by  the  Secretary 
of  State  for  Canada  on  the  twenty-ninth  day  of  October,  1895,  No.  29,  intituled  : — 

"  An  Ordinance  to  amend  and  consolidate  as  amended  the  Ordinances  respecting 
Schools  "  which  bill  was  resei-ved  by  his  Honour  the  Lieutenant-Governor  for  the  assent 
of  your  Excellency. 

The  Lieutenant-Goveini)r's  report  merely  states  that  the  passing  of  the  bill  by  the 
assembly  took  place  on  the  hist  day  of  the  session,  almost  immediately  before  the  proro- 
gation of  the  legislature,  and  as  he  consequently  liad  no  opportunity  of  examining  its 
j)rovisions,  he  reserved  his  assent  tlu-reto. 

The  bill,  as  its  title  iiidicati  s,  is  intended  to  consolidate  and  amend  the  various 
ordinances  respecting  the  schools  of  the  territories.  It  relates  entirely  to  the  subject  of 
education,  and  it  was  intended  to  i,'o  into  effect  on  the  first  day  of  January,  1896. 

liy   sectioix   14  of  the  North-west    Tenitories  Act  it  is  provided  in  effect  as  follows  : 

The  Lieutenant-Goveinor  by  and  with  the  advice  and  consent  of  the  legislative 
asseinl)ly  of  the  North-west  Territories  ••  shall  jjass  all  necessary  Ordinances  in  respect  to 
education  ;  hut  it  shall  therein  always  1„.  provided,  that  a  majority  of  the  ratepayers  of 
any  district  or  portion  of  the  Territori.'s.  or  of  any  less  portion  or  subdivision  thereof  by 
whatever  name  the  same  is  known,  may  e>tai)lisirsuch  schools  therein  as  they  think  fit 
aiid  make  the  necessary  assessment  and  collection  of  rates  therefor  ;  and  also  that  the 
niinorityof  the  ratei)ayers  therein,  whethei-  Protestant  or  Roman  Catholic,  may  establish 
separate  schools  theiein,  and  in  such  case,  the  ratepayers  establishing  such  Protestant  or 
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Roman  Catholic  separate  schools  shall  be  liable  only  to  assessments  of  such  rates  as  they 
impose  upon  themselves  in  respect  thereof. 

2.  The  power  to  pass  Ordinances,  conferred  upon  the  Lieutenant-Governor  by  this 
section,  is  hereby  declared  to  have  been  vested  in  him  on  the  seventh  day  of  May,  one 
thousand  eight  hundred  and  eighty. 

The  bill  reserved  appears  to  contain  the  provisions  with  regard  to  the  establishment 
of  schools  by  the  majority  of  the  ratepayers,  the  establishment  of  separate  schools 
and  the  liability  to  assessment  therefor,  which  are  required  by  the  section  quoted, 
as  a  condition  to  the  validity  of  the  legislation.  It  will  be  observed  that  the  Lieutenant- 
Governor  has  stated  no  question  for  consideration  with  regard  to  the  constitutionality 
of  the  measure,  and  no  representations  have  been  made  to  your  Excellency  from  any 
other  quarter  that  the  assembly  has  by  the  enactment  exceeded  its  authority. 

Under  the  instructions  which  were  issued  to  the  Lieutenant-Governor  he  is  required 
to  take  care  that  all  laws  assented  to  by  him  or  reserved  for  the  signification  of  your 
Excellency's  pleasure  thereon  shall,  when  transmitted  by  him,  be  fairly  abstracted  in 
the  margin  and  be  accompanied  in  such  cases  as  may  seem  to  him  necessary,  with  such 
explanatory  observations  as  may  be  required  to  exhibit  the  reasons  and  occasions  for 
proposing  such  laws,  otherwise  the  Lieutenant-Governor  had  no  instructions  in  any  way 
affecting  this  bill.  It  would  seem,  therefore,  to  have  been  intended  that  a  measure  of 
this  character  should  depend  for  its  effect  upon  the  exercise  of  that  authority  which  by 
the  North-west  Territories  Act  has  been  committed  to  the  Lieutenant-Governor  and  the 
assembly  of  Territories,  and  that  the  case  is  not  one  in  which  your  Excellency  should 
be  called  upon  to  give  effect  to  the  legislation. 

The  undersigned  is  of  opinion  that  the  Lieutenant-Governor  ought  not  to  have 
reserved  that  bill  for  your  Excellency's  assent. 

For  the  reasons  stated  the  undersigned  recommends  that  the  Lieutenant-Governor 
be  informed  that  your  Excellency  does  not  propose  to  signify  your  pleasure  with 
respect  to  the  reserved  bill,  or  to  take  any  action  upon  it.  It  will  be  for  the 
legislative  assembly  of  the.  Territories,  at  its  next  session,  if  it  so  desires,  to  re-consider 
the  bill,  and  re-enact  or  reject  it  in  its  discretion.  If  the  bill  be  re-enacted  and  assented 
to  by  the  Lieutenant-Governor,  the  authority  is  vested  in  your  Excellency  to  disallow 
the  ordinance  at  any  time  within  a  year  from  its  receipt  by  the  Secretary  of  State, 
and  the  question  as  to  whether  the  power  of  disallowance  should  be  exercised,  could  then 
be  properly  considered. 

The  undersigned  further  recommends  that  a  copy  of  this  report,  if  approved,  be 
transmitted  to  his  honour  the  Lieutenant-Governor  for  his  information. 

Respectfully  submitted. 

CHARLES  HIBBERT  TUPPER, 

Miriister  of  Justice. 


His  Honour  the  Lieutenant-Governor  to  the  Honourable  the  Secretary  of  State. 

Ottawa,  Ont.,  31st  January,  1896. 
Sir  : 

I  have  the  honour  to  acknowledge  the  receipt  of  a  copy  of  the  report  made  Ijy  the 
Honourable  the  Minister  of  Justice,  dated  December  20th,  1895,  and  approved  by  the 
Governor  in  Council,  upon  an  enactment  passed  by  the  legislature  of  the  North-west 
Territories  at  its  last  session  in  September,  1895,  and  intituled  "  An  Ordinance  to  amend 
and  consolidate,  as  amended,  the  Ordinance  respecting  Schools." 

As  the  above  mentioned  report  involves  issues  directly  constitutional,  I  venture  to 
give  my  reasons  for  the  action  taken  by  me,  and  the  authorities  which,  in  my  estimation, 
justified  such  procedure. 

Section  four  (54-55  Vic,  chap.  22)  "  An  Act  to  amend  the  Acts  respecting  the 
North-west  Territories,"  provides  : — "  There  shall  be  a  session  of  the  legislative  assem- 
bly convened  by  the  liieutenant-Governor  at  least  once  in  every  year,  so  that   twelve 
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months  shall  not  intervene  between  the  last  sitting  of  the  assembly  in  one  session  and 
its  first  sitting  in  another  session  :  and  such  assembly  shall  sit  separately  from  the 
Lieutenant-Governor  and  shall  present  bills  passed  by  it  to  the  Lieutenant-Governor  for 
his  assent,  who  may  approve  or  reserve  the  same  for  the  assent  of  the  Governor  General."  - 

The  list  of  bills  submitted  for  assent  included  "The  Ordinance  to  amend  and  con- 
solidate, as  amended,  the  Ordinance  respecting  Schools,"  the  provision  of  which  had  in 
no  form  been  submitted  to  me,  as  mentioned  in  my  communication  to  the  Honourable 
the  Secretary  of  State  under  date  October  the  24th,  1895,  as  follows  : — 

"  The  passing  of  this  bill  by  the  assembly  took  place  on  the  last  day  of  the  session^ 
"  and  almost  immediately  before  the  prorogation  of  the  legislature,  consequently,  as  I 
"  had  no  opportunity  to  examine  its  provisions,  I  reserved  my  assent  thereto." 

Being  informed  by  the  clerk  of  the  assembly  that  the  measure  was  incomplete  and 
not  ready  for  inspection  (a  large  number  of  amendments  having  been  passed  immediately 
prior  to  prorogation)  ray  natural  inclination  was  to  withhold  assent  :  but  this  would 
have  been  to  assume  a  serious  responsibility,  in  view  of  the  fact  that  the  North-west 
Territories  Act  limited  my  jurisdiction  to  "approval"  or  "reservation."  Thus,  I  had 
either  to  assent  to  an  Ordinance,  the  purport  of  which,  save  and  except  the  title,  I  was 
in  utter  ignorance  of,  or  adopt  the  only  remaining  alternative  under  the  statute,  namely, 
to  "  reserve  assent."  To  have  rejected  the  Ordinance  would,  it  seemed  to  me,  have  been 
a  rather  delicate  proceeding  from  a  constitutional  standpoint,  in  view  of  the  provisions 
of  the  Territorial  Act,  and  prorogation  of  the  assembly,  being  then  in  active  progress,  I 
was  far  from  convinced  that  I  would  be  justified  in  staying  proceedings,  in  order  that 
the  bill  might  be  arranged  in  such  form  as  permitted  a  consideration  of  its  provisions. 
Under  these  circumstances  I  deemed  it  wiser  to  reserve  assent,  quite  aware  that  the 
Ordinance  was  a  nullity,  unless  the  federal  machinery  could  be  invoked  to  provide  a  pro- 
cess of  legalization.  I  realized  further  that  the  matter  would  be  submitted  to  the 
Minister  of  Justice  for  it  certainly  appeared  to  be  an  anomaly  to  state  that  the  bill  was 
not  ready  for  assent,  and  yet  be  obliged  to  "  reserve  assent." 

I  would  further  respectfully  call  attention  te  the  difference  between  the  authority 
vested  in  a  Lieutenant-Governor  of  the  North-west  Territories,  and  a  Lieutenant- 
Governor  of  provinces  having  a  responsible  executive.  Todd  in  his  work  Parliamentary 
Government  in  the  British  Colonies  thus  defines  these  powers.  "  It  equally  devolves 
upon  these  high  oflicers  of  the  state  (Lieutenant-Governors)  in  the  Queen's  name  to  open 
and  to  close  these  assemblies,  and,  in  conformity  with  their  instructions,  or  with  the 
usage  of  parliament,  and  pursuant  to  their  constitutional  discretion,  to  give  or  to  with- 
hold the  assent  of  the  CroiCK  to  the  bills  enacted  therein,  or  to  reserve  the  same  for  the 
consideration  of  their  superior  otficer,  his  Excellency  the  Governor  General.  And 
further  (page  58^)  The  British  North  America  Act,  1867,  section  fifty-five  as  applied  to 
the  provincial  constitutions,  by  section  ninety,  expressly  empowers  a  Lieutenant- 
Governor,  in  his  discretion,  to  withhold  the  royal  assent  from  any  bill  presented  to  him. 

The  same  authority  points  out  that,  in  Nova  Scotia,  Lieutenant-Governor  Archibald 
from  1874  tf)  188.3,  wiilihold  liis  assent  to  bills.  In  New  Brunswick  the  same  course 
was  taken  by  Lieutenant-(Joverii(.r  Wilmot  in  1870-71  and  1872  ;  by  Lieutenant-Gov- 
ernor Tilley  in  1875-77  ;  and  by  Lieutenant-Governor  Wilmot  in  1882.  In  Ontario  the 
Crown  has  never  refused  U)  witlihoKl  the  assent  to  any  bill  passed  by  the  provincial 
legislature.  Hence,  while  the  Lieutenant-Governors  of  the  other  provinces  have  this 
f)<>wor,  a  special  enactment  deprives,  ,uul  liniits  the  representative  of  the  Crown  in  the 
Territories. 

I,  therefore,  venture  respectfully  to  suggest  that  the  attention  of  his  Excellency's 
advisers  may  not  have  been  directly  called  to  the  closing  paragraph  of  my  letter  of  the 
27tli  Oct<)l)er,  1895,  or  to  tlie  manifest  dillerence  between  the  powers  with  which  the 
provincial  Lieutenant-Governors  are  vested  and  the  restricted  jurisdiction  of  a  Lieu- 
tenant-(Jovcrnor  of  the  Territories  whi'ii  called  upon  to  deal  with  legislation  presented 
for  assent. 

I  remain,  iVc, 

C.  H.  MACKINTOSH, 

L\inli'iti(,it-t;ov''rit<ir  of  the  Xorth-u-est  Territories. 
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Report  of  the  Hon.  the  Minister  of  Justice,  approved  by  His  Excellency  the  Governor 
General  in  Council,  on  tlie  11th  day  of  March,  1896. 

Department  of  Justice,  Ottawa,  10th  February,  1896. 
To  His  Excellency  the  Governor  General  in  Council  : 

The  undersigned  has  the  honour  to  report  that  he  has  considered  a  despatch  from 
his  Honour  the  Lieutenant-Governor  of  the  North-west  Territories  to  the  Honourable 
the  Secretary  of  State,  dated  3 1st  January  last,  copy  of  which  has  been  referred  to  the 
undersigned  by  your  Excellency  in  Council. 

The  despatch  relates  to  a  copy  of  the  approved  report  of  the  predecessor  of  the  un- 
dersigned, by  which  your  Excellency  declined  to  give  effect  to  a  bill,  passed  by  the  legis- 
lature of  the  North-west  Territories,  intituled  "  An  Ordinance  to  amend  and  consolidate 
as  amended  the  Ordinance  respecting  schools  ",  which  bill  was  reserved  by  the  Lieutenant- 
Governor  for  your  Excellency's  assent. 

His  Honour  the  Lieutenant-Governor  states  in  effect,  that  the  constitution  of  the 
North-west  Territories  differs  from  the  constitution  of  the  several  provinces,  in  that  no 
power  is  conferred  upon  the  Lieutenant-Governor  of  the  Territories  to  withhold  assent 
to  any  measure,  which,  having  passed  the  legislative  assembly,  is  presented  to  him  :  that 
he  is  required  by  the  statute  either  to  approve  or  reserve  the  measure  for  your  Excel- 
lency's assent ;  that  the  bill  was  not  presented  to  him  by  the  assembly  in  such  form  as 
to  enable  him  to  consider  its  provisions,  nor  until  the  proceedings  for  the  prorogation  of 
the  assembly  had  so  far  advanced,  as  to  render  delay  inexpedient ;  that  his  inclination 
would  have  been  to  withhold  assent  had  authority  to  do  so  been  vested  in  him,  but  that 
having  no  such  authority  he  pursued  the  only  course  which  he  regarded  as  open,  in  re- 
serving the  bill. 

The  undersigned  agrees  with  his  Honour  the  Lieutenant-Governor  in  the  view 
that  he  could  not  constitutionally  withhold  assent ;  also  that  the  constitution  does  not 
contemplate  that  a  Lieutenant-Governor  should  be  called  upon  to  exercise  the  discretion 
which  is  invested  in  him,  with  regard  to  any  bill  which  may  be  presented,  without  having 
had  a  reasonable  opportunity  of  informing  himself  as  to  the  nature  of  its  provisions. 
As  to  the  question  whether,  in  view  of  the  circumstances,  it  would  have  been 
justifiable  to  postpone  prorogation  of  the  assembly,  the  undersigned  observes  that  the 
Lieutenant-Governor  had  authority  to  pospone  the  prorogation  and,  if  the  balance  of 
convenience  stood  against  the  exercise  of  such  authority,  that  circumstance  ought  not  to 
cast  upon  your  Excellency  a  responsibility,  which  should  otherwise  be  borne  by  the 
Territorial  authorities  ;  nor  do  any  of  the  other  observations  of  the  Lieutenant-Governor 
appear  to  affect,  the  view  already  stated,  that  a  bill  of  the  character  in  question  should 
not  receive  effect  under  authority  vested  in  your  Excellency.  In  future,  arrangement 
will  doubtless  be  made  by  the  legislative  assembly  to  inform  his  Honour  as  to  the  pro- 
visions of  the  several  bills,  which  are  to  be  presented  for  assent,  and  the  undersigned 
does  not  consider  it  necessary  at  present  to  advise  any  amendment  to  the  North-west 
Territories  Act. 

The  undersigned  recommends  that  a  copy  of  this  report  if  approved,  be  transmitted 
to  his  Honour  the  Lieutenant-Governor  for  his  information. 

Respectfully  submitted. 

A.  R.  DICKEY, 

Minister  oj  Justice. 
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APPENDIX  A. 

RE  COPYRIGHT  ACT. 
Lord  Knutsford  to  His  Excellency  the  Governor  General. 

Downing  Street,  30th  June,  1892, 
My  Lord, 

I  have  to  express  my  regret  that  is  has  not  been  possible  for  me  to  reply  at  an 
earlier  date  to  your  despatch  of  the  19th  of  October,  1891,  in  which  you  transmitted 
the  address  to  Her  Majesty,  from  the  Senate  and  Commons  of  Canada  in  parliament 
assembled,  praying  in  effect  for  imperial  legislation  which  should  explicitly  confer  upon 
the  parliament  of  Canada,  the  power  to  legislate  on  all  matters  relating  to  copyright, 
without  regard  to  the  statutes  in  force  when  the  parliament  of  Canada  was  established, 
and  further,  that  notice  might  be  given  of  the  withdrawal  of  Canada  from  the  Berne 
Copyright  Convention. 

2.  I  duly  laid  this  petition  before  Her  Majesty,  who  was  pleased  to  receive  it  very 
graciously,  and  to  command  that  it  should  be  taken  into  consideration  by  those  of  her 
ministers  whose  departments  were  more  immediately  concerned  in  the  subject. 

3.  I  communicated  copies  of  the  petition  to  the  Secretary  of  State  for  Foreign 
Affairs  and  to  the  president  of  the  Board  of  Trade,  and  after  some  discussion  it  was 
agreed  to  appoint  a  committee  of  leading  officials  of  the  three  departments,  who  should, 
with  the  assistance  of  one  of  the  parliamentary  counsel,  consider  the  whole  subject  of 
Canadian  copyright  and  report  thereupon  to  Her  Majesty's  government.  The  report  of 
this  committee  was  unfortunately  delayed  by  the  illness  of  one  of  the  members,  but  by 
the  end  of  May  it  was  in  the  hands  of  myself  and  my  colleagues. 

4.  This  paper  will  satisfy  your  lordship  and  the  parliament  of  Canada  that,  though 
Her  Maje^sty's  government  have  not  as  yet  tendered  advice  to  Her  Majesty  in  respect 
of  this  petition,  they  have  not  failed  to  submit  the  question  to  a  complete  and  exhaustive 
examination.  It  appears  to  them  desirable,  before  any  action  is  taken  upon  this  report, 
that  an  opportunity  should  be  given  to  the  Dominion  of  Canada  of  once  more  considering 
the  whole  subject  in  the  light  thrown  upon  it  by  the  researches  of  the  committee. 

5.  I  therefore  have  the  honour  to  transmit  to  you  a  copy  of  the  committee's  report, 
and  to  request  you  to  communicate  it  to  your  ministers  and  invite  them  to  favour  me 
with  their  views  upon  it. 

6.  I  have  also  to  request  that  you  will  lay  this  despatch  and  its  inclosures  before 
the  parliament  of  Canada. 

I  have,  etc. 

KNUTSFORD. 
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Rejwrt  of  tlie  Departmental  Representatives  {of  the  Colonial  Office,  Foreign  Office,  Board 
of  Trade,  and  ParHamentary  Counsel's  Office)  appointed  to  consider  the  Canadian 
Copyright  Act  of  1889. 

To  the  Right  Hon.  Sir  Michael  Hicks  Beach,  Bart.,  M.P.,  d:c.,  ci-c. 

Sir, — The  departmental  representatives  appointed  to  consider  the  Canadian  Copy- 
right Act  of  1890,  have  agreed  to  the  following  report : — 

1,  The  question  which  the  representatives  have  to  consider  is,  what  action  should 
be  taken  with  respect  to  the  recent  Canadian  Copyright  Act.  For  the  sake  of  simplicity, 
the  question  is  here  considered  with  reference  only  to  books. 
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2.  The  Copyright  Act  of  1842,  gives  copyright  in  a  book  first  published  in  the 
United  Kingdom,  for  a  term  of  42  years  from  first  publication,  or  seven  years  from  the 
author's  death,  whichever  is  longer.  The  copyright  extends  to  the  whole  of  the  Queen's 
dominions.  It  is  not  necessary  that  the  book  should  be  printed  in  the  United  Kingdom, 
and  in  the  opinion  of  the  law  officers  of  the  Crown  it  is  not  necessary  that  the  author 
should  be  a  British  subject  or  domiciled  or  resident  in  the  Queen's  dominions.  First 
publication  in  the  United  Kingdom  is  consistent  with  concurrent  publication  elsewhere. 

3.  The  Act  of  1842  was  satisfactory  from  the  point  of  view  of  the  British  author 
and  publisher,  because  it  secured  copyright  throughout  the  Queen's  dominions.  But  it 
was  disadvantageous  from  the  point  of  view  of  the  colonial  author  and  publisher, 
because  it  gave  no  protection  to  works  first  published  in  his  own  colony.  Within  his 
own  colony,  he  might  obtain  protection  by  a  Colonial  Copyright  Act,  but  that  Act 
could  not  operate  elsewhere.  It  was  also  disadvantageous  from  the  view  of  the  colonial 
reader,  because  it  tended  to  raise  the  price  of  copyright  books.  In  the  United  Kingdom 
this  advantage  is  lessened  by  the  facilities  for  reading  afforded  by  clubs,  book  societies, 
and  circulating  librai-ies.  But  in  a  sparsely  populated  country,  such  facilities  do  not 
exist,  and  those  who  want  to  read  have  to  buy. 

4.  Complaints  of  the  operation  of  the  Act  of  1842  were  urged,  soon  after  it  was 
passed,  and  from  the  North  America  provinces  urgent  representations  were  made  in 
favour  of  admitting  into  those  provinces  cheap  United  States  reprints  of  English  works. 
In  1846,  the  Colonial  Office  and  the  Board  of  Trade  admitted  the  justice  and  force  of 
the  considerations  which  had  been  pressed  upon  the  home  government  "  as  tending  to 
show  the  injurious  effects  produced  upon  our  more  distant  colonies  by  the  operation  of 
the  Imperial  law  of  copyright." 

5.  On  November  5,  1846,  Earl  Grey,  then  Secretary  of  State  for  the  Colonies  sent 
the  following  circular  despatch  to  all  the  governors  of  the  North  American  Colonies  : — 

Downing  Street,  Nov.  5,  1846. 

"Sir, — Her  Majesty's  government,  having  had  under  their  consideration  the  repre- 
sentations which  have  been  received  from  the  governors  of  some  of  the  British  North 
American  provinces,  complaining  of  the  eifect  in  those  colonies  of  the  Imperial  copyright 
law,  have  decided  on  proposing  measures  to  parliament  in  the  ensuing  session,  which,  if 
.sanctioned  by  the  legislature,  will,  they  hope,  tend  to  remove  the  dissatisfaction  which 
has  \)een  expressed  on  this  subject,  and  place  the  literature  of  this  country  within  the 
reach  of  the  colonies  on  easier  terms  than  it  is  at  present.  With  this  view,  relying  upon 
the  disposition  of  the  colonies  to  protect  the  authors  of  this  country,  from  the  fraudulent 
appropriation  of  the  fiuits  of  labours  upon  which  they  are  often  entirely  dependent, 
Her  Majesty's  government  propose  to  leave  to  the  local  legislatures  the  duty  and 
responsibility  of  piussing  such  enactment  as  they  may  deem  proper,  for  securing  both  the 
rights  of  authors  and  the  interests  of  the  public.  Her  Majesty's  government  will 
accordingly  submit  to  parliament  a  bill  authorizing  the  Queen  in  Council  to  confirm, 
and  finally  enact  any  colonial  law  or  ordinance  respecting  copyright,  notwithstanding 
any  repugnancy  of  any  such  law  or  ordinance  to  the  copyright  law  of  this  country,  it 
being  provided  by  the  proposed  Act  of  parliament  that  no  such  law  or  ordinance  shall 
bo  of  any  force  or  effect,  until  so  conlirnied,  and  finally  enacted  by  the  Queen  in  Council ; 
but  that,  from  the  confirmation  and  tiiial  enactment  thereof,  the  copyright  law  of  this 
cf)untry  shall  cease  to  bo  of  any  force  or  olfoct  within  the  colony  in  which  any  such 
colonial  law  or  ordinance  has  been  made,  in  so  far  as  it  may  be  repugnant  to,  or  incon- 
sistent with,  the  operation  of  any  such  colonial  law  or  ordinance. 

"  I  have,  ikc, 

"  GREY." 

G.  It  was,  howover,  eventually  determined  not  to  legislate  in  accordance  with  the 
terms  of  Ixjrd  (Jiey's  dospitcli,  but  instead  to  pass  the  Imperial  Act,  which  bears  the 
short  title  of  the  Colonial  Copyright  Act,  1847,  but  is  commonly  known  as  the  Foreign 
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Reprints  Act.  This  Act  provided  that  if  Her  Majesty  was  satisfied  that  a  Colonial  Act 
made  sufficient  provision  for  securing  to  British  authors  reasonable  protection  within 
the  colony,  she  might  by  Order  in  Council  declare  that,  so  long  as  the  provisions  of  the 
Colonial  Act  were  in  force,  the  prohibitions  contained  in  the  Copyright  Act  of  1842,  and 
in  the  Customs  Acts,  or  in  any  other  Imperial  Act,  against  importing,  selling,  or  other- 
wise dealing  in  books  copyrighted  in  the  United  Kingdom,  should  be  suspended  as  to 
that  colony. 

7.  The  Act  of  1874,  though  general  in  its  terms,  was  intended  specially  for  the 
benefit  of  Canada.  At  that  time  British  copyright  was  not  in  any  way  recognized  in 
the  United  States,  and  it  was  the  practice  of  the  United  States  publishers  to  reprint  in 
their  own  country,  British  copyright  books,  at  very  cheap  rates.  These  cheap  copies, 
owing  to  various  difiiculties  in  giving  practical  effect  to  the  provisions  of  the  law  pro- 
hibiting their  importation,  were  largely  introduced  into  Canada. 

8.  Canada  (amongst  other  colonies)  made  what  was  at  the  time  accepted  by  the 
Queen  in  Council  as  sufficient  provision  for  securing  the  rights  of  British  authors,  and 
thus  brought  herself  under  the  Act  of  1847.  The  provision  made  by  the  Canadian 
legislature  was,  that  American  reprints  of  British  copyright  works  might  be  imported 
into  the  colony  on  payment  of  a  customs  duty  of  12 J  per  cent,  which  was  to  be  collected 
by  the  Canadian  government,  and  paid  to  the  British  government  for  the  benefit  of  the 
authors  interested. 

9.  The  Act  of  1847  was  satisfactory  from  the  point  of  view  of  the  Canadian  reader, 
because  it  enabled  him  to  obtain  cheap  reprints  of  British  copyright  books. 

10.  But  from  the  point  of  view  of  British  copyright  owners,  the  Act  of  1847  was 
very  unsatisfactory,  and  strong  efforts  were  made  to  procure  its  i-epeal.  In  March,  1870, 
at  a  meeting  of  the  leading  authors  and  publishers,  over  which  the  late  Earl  Stanhope 
presided,  the  following  resolution  was  passed,  "  that  a  representation  be  made  to  the 
Right  Honourable  the  First  Lord  of  the  Treasury,  pointing  out  the  great  hardships 
sustained  by  British  authors  and  publishers  from  the  operation  of  the  Imperial  Copy- 
right Act  of  1847,  and  stating  the  earnest  desire  they  feel  that  Her  Majesty's  govern- 
ment may  deem  it  right  to  propose  its  prompt  repeal." 

"Foreign  reprints,"  say  the  Copyright  Commission  of  1876,  "  have  been  largely 
introduced  into  the  colonies,  and  notably  American  reprints  into  the  Dominion  of 
Canada,  but  no  returns,  or  returns  of  an  absurdly  small  amount,  have  been  made  to  the 
authors  and  owners.  It  appears  from  official  reports  that,  during  the  10  years  ending 
1876,  the  amount  received  from  the  whole  of  the  19  colonies  which  have  taken  advantage 
of  the  Act  was  only  £1,155  I3s.  '2^d.,  of  which  £1,084  I3.s'.  3ld.  was  received  from 
Canada,  and  that  of  those  colonies  seven  paid  nothing  whatever  to  the  authors,  whilst 
six,  now  and  then,  paid  small  sums  amounting  to  a  few  shillings. 

11.  The  Canadian  publishers  also  had  their  grievance.  They  compLiined  that  the 
effect  of  the  Act  of  1847  was  to  throw  the  whole  of  the  cheap  reprinting  business  into 
the  hands  of  United  Statos  publishers  and  printers. 

12.  In  the  meantime  Imperial  legislation  took  place,  which  bears  on  the  power  of 
Canada  to  legislate  for  herself  on  the  subject  of  copyright.  In  1865  was  passed  the 
Colonial  Laws  Validity  Act  of  that  year,  which  declared  by  sec.  2,  that — 

"  Any  colonial  law  which  is,  or  shall  be  in  any  respect  repugnant  to  the  provisions 
of  any  Act  of  parliament  extending  to  the  colony  to  which  such  law  may  relate,  or 
repugnant  to  any  order  or  regulation  made  under  authority  of  such  Act  of  parliament, 
or  having  in  the  colony  the  force  and  effect  of  such  Act,  shall  be  I'cad  subject  to  such 
Act,  order,  or  regulation,  and  shall,  to  the  extent  of  such  repugnancy,  but  not  other- 
wise, be  and  remain  absolutely  void  and  inoperative." 

This  enactment  merely  declared  the  previous  law. 

13.  In  1867  was  passed  the  British  North  Anieiica  Act  of  that  year,  which  pro- 
vided for  the  union  of  Canada,  Nova  Scotia,  and  New  Brunswick,  and  government 
thereof.  Section  91  of  this  Act  specifies  copyriglit  among  the  suljjects  which  are  to  be 
within  the' exclusive  legislative  authority  of  the  i)arliament  of  Canada,  as  distinguished 
from  the  legislatures  of  the  several  provinces. 
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14.  To  return  to  the  complaints  of  the  Canadian  publishers.  On  the  15th  of  May, 
1868,  the  Senate  of  Canada  passed  a  resolution  urging  "the  justice  and  expediency  of 
extending  the  privileges  granted  by  the  Act  of  1847,  so  that,  whenever  reasonable  pro-, 
vision  and  protection  shall,  in  Her  Majesty's  opinion,  be  secured  to  the  authors,  colonial 
reprints  of  British  copyright  works  shall  be  placed  on  the  same  footing  as  foreign 
reprints  in  Canada,  by  which  means  British  authors  will  be  more  effectually  protected 
in  their  rights,  and  a  material  benefit  will  be  conferred  on  the  printing  industry  of  the 
Dominion."  This  address  was  supported  by  the  Finance  Minister,  the  late  Sir  John 
Ross,  in  a  memorandum  addressed  to  the  Secretary  of  State  on  the  1st  of  July,  1868,  in 
which  he  pointed  out  that  the  Canadian  public  was  entirely  dependent  for  its  supply  of 
reprints  on  the  United  States,  to  the  serious  injury  of  the  British  author,  as  not  one- 
tenth  part  of  the  reprints  entering  Canada  paid  duty  ;  that  if  Canadian  publishers  were 
allowed  to  reprint,  they  would  supply,  not  only  their  own  market,  but  part  of  the  United 
States  market,  to  the  great  advantage  of  the  author,  as  the  royalty  could  be  more 
easily  and  effectually  collected  than  the  import  duty. 

15.  In  1869  the  Canadian  Government  proposed  that  Canadian  publishers  should 
be  allowed  to  reprint  the  books  of  English  authors  without  their  consent,  on  paying 
them  a  royalty  of  12 A  per  cent  on  the  published  price. 

It  was  alleged  that  by  this  means  the  Canadians  would  be  able  to  undersell  the 
Americans,  and  so  effectually  to  check  smuggling ;  and  further  that  the  British  author 
secured  his  remuneration,  as  the  money  would  be  certain  to  be  collected  in  the  form  of 
an  Excise  duty,  though  it  could  not  be  collected  by  means  of  the  Customs.  Objections, 
however,  were  made  to  the  proposal  and  it  was  not  carried  out. 

16.  On  July  29,  1873,  Lord  Kimberley  sent  a  circular  despatch  to  the  governors 
of  the  colonies,  together  with  a  copy  of  a  despatch  which  he  had  addressed  to  the 
Governor  General  of  Canada  on  the  question  of  copyright,  and  the  draft  of  a  bill  to 
amend  the  Copyright  Act  of  1842,  and  asked  for  suggestions  on  the  bill.  Clause  7  of 
this  bill  contained  provisions  for  republication  of  copyright  books  in  a  colony  under  a 
license.     The  clause  is  set  out  in  Appendix  A. 

17.  In  January,  1874,  the  late  ^Ir.  Mackenzie,  then  Premier  of  Canada,  submitted, 
with  the  concurrence  of  the  Canadian  Privy  Council,  the  following  report  on  the  draft 
bill  accompanying  Lord  Kiniberley's  circular  letter  : — 

"  1.  As  regards  the  extending  to  colonial  authors  the  privileges  enjoyed  by  authors 
under  the  Imperial  Copyright  Act,  there  seems  to  be  no  difficulty  in  the  way.  The 
Canadian  Copyriglit  Act  of  1868,  now  in  force,  gives  to  English  authors  all  the  privileges 
granted  to  Canadian  authors  u])On  the  simple  condition  of  publishing  in  Canada  ;  and 
an  alteration  in  the  I'^nglish  Copyright  Act  in  the  same  sense  would  be  accepted  as  a  boon. 

"  2.  As  to  the  i|uestif>n  of  reprints  of  copyrights,  there  ought  to  be  four  different 
interests  at  stake  wjiich  are  somewhat  in  conflict,  namely,  the  author's  interest,  the 
public  interests,  the  pul)lislier"s  interest,  and  the  book  trade  interest. 

"3.  The  authors  contend  that  they  have  an  undeniable  and  inalienable  right  to 
dispose  of  their  property  as  tliey  please  ;  the  pul)]ic  seems  to  be  satisfied  with  the  supply 
of  Ijooks  which  it  now  gets  ;  ami  the  book  trade  also  appeal's  dispo.sed  to  be  in  favour  of 
things  as  they  are. 

"  4.  These  three  interests  are  not  advocating,  at  least  for  the  present,  any  material 
change  l)eyond  extending  to  Canadian  autliors  the  privileges  of  the  Imperial  Copyright 
Act  as  befoie  stilted. 

"  .").  The  publishers.  how<'V(!i',  alihouLch  not  unanimous  in  their  opinion,  are  advo- 
cating the  changes  which  wt-re  end)oditd  in  tlie  Canadian  Act  of  1872,  intituled  'An 
Act  to  amend  tlie  .\ct  respecting  copyrights,'  which  Act  has  been  disallowed  in  England. 

"6.  As  to  the  draft  submitted  of  a  bill  to  amend  the  law  of  copyright,  the  under- 
signed is  of  o|  inion  that,  owing  t<t  the  i-itricaey  of  proceedings  therein  provided,  the 
operation  of  sueli  a  measure  would  be  attrnded  by  ditHculties  likely  to  lead  to  litigation." 

'•The  undersigned,  then'fore,  is  of  opinion  that  any  change  beyond  the  extending 
of  ihr  pi-ivilegcs  of  copyright  to  Canadian  aiithois  is  not  urgent,  and  that  a  jiostpone- 
nient  of  the  final  solution  of  this  complicated  question  would  not  be  likely  to  cause 
detriment  to  the  public  intei-est."' 
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18.  In  1875  the  Canadian  legislature  passed  a  Copyright  Act  giving  power  to  any 
person  domiciled  either  in  Canada  or  in  any  part  of  the  British  dominions,  or  in  any 
country  having  a  copyright  treaty  with  the  United  Kingdom,  to  obtiin  copyright  in 
Canada  for  28  years,  with  a  second  term  of  14  years.  The  condition  for  obtaining  such 
a  copyright  was  to  be  that  the  book  should  be  printed  and  published,  or  reprinted  and* 

.republished  in  Canada.  There  is  a  saving  (s.  6)  for  the  importation  of  books  lawfully 
printed  in  the  United  Kingdom.  The  Canadian  copyright  thus  secured  was,  so  far  as  it 
related  to  books  first  published  in  the  United  Kingdom,  in  addition  to  and  concui'rent, 
though  not  conterminous,  with  the  copyright  throughout  the  Queen's  dominions  existing 
by  virtue  of  the  Imperial  Copyright  Act  of  1842.  The  practical  effect  of  the  Canadian 
Act  was  to  exclude,  during  the  term  of  Canadian  copyright,  foreign  reprints  of  such 
books  if  they  obtained  the  benefit  of  the  special  Canadian  copyright  by  being  published 
and  printed  in  Canada.  Under  this  Act  certain  works  of  British  authors  were  j^utjlished 
with  their  consent  in  Canada  at  a  price  not  only  far  lower  than  that  of  the  British  copy- 
right edition,  but  also  lower  than  that  of  the  competing  reprints  from  the  United  States, 
which  were  thus  practically,  as  well  as  legally,  excluded  from  Canada. 

19.  Doubts  arose  whether  the  Canadian  Act  was  not  repugnant  to  the  Order  in 
Council  of  186S  for  admitting  foreign  reprints  into  Canada,  and  in  order  to  remove  these 
doubts  an  Imperial  Act  (38-39  Vict.  c.  53,)  was  passed  to  confirm  the  Canadian  Act. 
In  this  Imperial  Act  a  section  was  inserted,  at  the  instance  of  British  copyright,  owners, 
prohibiting  the  importation  into  the  United  Kingdom  of  cheap  Canadian  reprints  having 
Canadian  copyright  under  the  Canadian  Act,  and  thus  placing  such  reprints  in  the  same 
position  as  the  familiar  Tauchnitz  editions. 

20.  The  Canadian  Copyright  Act  of  1875  is  still  in  force.  It  now  appears  in  the 
Canadian  Statute-Book  as  c.  62,  of  the  Acts  of  1886,  but  stems  to  have  been  re-enacted 
in  that  year  as  part  of  a  scheme  of  statute  law  revision,  in  a  fonn  which  was  intended 
not  to  affect  the  validity  given  to  the  previous  Canadian  Act  of  1875  by  the  Imperial 
Act  of  the  same  year. 

21.  The  discussions  connected  with  the  passing  of  the  Canadian  Act  of  1875,  and 
the  Imperial  Confirming  Act  of  the  s  ime  year,  were  the  principal  grounds  for  the 
apj^ointment  of  the  Copyright  Commission  of  1876.  The  Copyright  Commission,  by 
their  report  of  1879,  dealt  at  great  length  with  the  question  of  colonial,  and  especially 
Canadian  copyright. 

22.  They  admitted  that  it  was  highly  desirable  that  the  literature  of  this  country 
should  be  placed  within  easy  reach  of  the  colonies,  and  that,  with  this  view,  the  Imperial 
Act  should  be  modified  so  as  to  meet  the  requ  rements  of  colonial  readei's.  Tliev  did 
not  propose  to  interfere  with  the  Canadian  Copyright  Act  of  1875,  or  with  the  principle 
of  that  law.  They  recommended  that  the  ditficulty  of  securing  a  supply  of  English 
literature  at  a  cheap  price  for  colonial  readers  should  be  met  in  two  ways,  first,  by  the 
introduction  of  a  licensing  system  in  the  colonies,  and  secondly,  by  continuing,  though 
with  alterations,  the  provisions  of  the  Foreign  Reprints  Act. 

23.  In  proposing  the  introduction  of  a  licensing  system  they  did  not  intend  to 
inter;ere  with  the  power  possessed  l)y  the  colonial  legislatures  of  dealing  with  the  subject 
of  copyright  so  far  as  their  own  colonies  are  concerned.  They  recommended  that,  in  case 
the  owner  of  a  copyright  work  should  not  avail  himself  of  the  provisions  of  the  copyright 
law  (if  any)  in  a  colony,  and  in  case  no  ade  {uate  provision  should  be  made,  by  a 
republication  in  the  colony  or  otherwise  within  a  reasonable  time  after  publication 
elsewhere,  for  a  supply  of  the  work  sufficient  for  general  sale  and  circulation  in  the 
colony,  a  license  might,  on  application,  be  granted  to  republish  the  work  in  the  colony, 
subject  to  a  royalty  in  favour  of  the  copyright  owner  of  not  less  than  a  specified  sum 
per  cent,  on  the  retail  price,  as  might  be  settled  by  any  local  law.  Effective  provision 
for  the  due  collection  and  transmission  to  the  copyright  owner  of  such  royalty  should, 
they  said,  be  made  by  such  law.  They  did  not  feel  that  they  could  be  more  definite  in 
their  recommendation  than  this,  nor  indeed  did  they  think  that  the  details  of  such  a  law 
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could  be  settled  by  the  Imperial  legislature.     They  would  prefer  to  leave  the  settlemen 
of  such  details  to  special  legislation  in  each  colony. 

24.  As  to  the  Foreign  Reprints  Act,  on  careful  consideration  of  the  subject,  and  gi 
the  peculiar  position  of  many  of  the  colonies,  and  after  reference  to  the  answers  returned 
by  the  colonies  to  Lord  Kimberley's  circular  despatch  of  the  29th  of  July,  1873,  they 
were  not  prepared  to  recommend  the  simple  repeal  of  the  Act  of  1847,  and  the  consequent 
determination  of  the  power  now  vested  in  the  Queen  of  allowing  the  introduction  of 
foreign  reprints  into  colonies  which  have  made  due  provision  for  securing  the  rights  of 
British  authors.  They  believed  that,  though  the  system  of  republication  under  a  license 
niif'ht  be  well  adapted  to  some  of  the  larger  colonies  wliich  have  printing  and  publishing 
firms  of  their  own,  and  which  could  reprint  and  republish  for  themselves  with  every 
prospect  of  fair  remuneration,  it  would  be  practically  inapplicable  in  the  case  of  many 
of  the  smaller  colonies.  These  latter,  they  remarked,  now  depend  almost  wholly  on 
foreign  reprints  for  a  supply  of  literature,  and  to  sweep  away  the  Foreign  Reprints  Act, 
without  establishing  some  other  system  of  supply,  would  be  to  deprive  them  in  a  great 
measure  of  English  books.  They,  however,  thought  that  it  had  been  proved  necessary 
to  amend  the  existing  law,  and  as  the  provisions  theretofore  made  in  different  colonies 
to  which  the  Foreign  Reprints  Act  had  been  applied  by  Orders  in  Council  had  failed 
to  secure  remunerati  )n  to  copyright  owner.?,  they  recommended  that  there  should  be 
power  to  repeal  these  orders,  and  that  no  future  Order  in  Council  should  be  made 
under  the  Act  of  1847,  till  sufficient  provision  had  been  made  by  local  law  for  better 
securing  payment  of  the  duty  on  foreign  reprints  to  the  owners  of  copyright  works.  As 
to  what  should  be  considered  sufficient  security  for  this  purpose  they  did  not  go  into 
detail,  but  merely  threw  out  general  suggestions.  They  recommended  that,  where  an 
Order  in  Council  had  been  made  for  the  admission  of  foreign  reprints  into  a  colony,  such 
reprints  should  not,  unless  with  the  consent  of  the  copyright  owner,  be  imported  into 
the  colony — 

(1.)  where  tlie  owner  has  availed  himself  of  the  local  copyright  law  (if  any);  or 
(2.)  where  an  adequate  provision  has  been  made  for  his  remuneration  by  royalty;  or 
i'i.)  after  there  had  been  a  republication  under  the  licensing  system. 
25.   As  to  the  admission  of  colonial  reprints  into  the  United  Kingdom,  after  stating 
the  arguments  for  and  against,   they  were  not  prepared  to  recommend  the  repeal  of  the 
seciion  of  the   Act  of    1875   prohibiting  that  admission.      They   thought   that  colonial 
i-eprints   f)f  coj>yright    works  first  published   in   the  United   Kingdom  should    not   be 
admitted  into  the  Tnited    Kingdom  wihout  the  consent   of  the  copyright   owners,  and 
conversely  that   i-f-piints  in  the    I'nited  Kingdom   of  copyright   works  first  published  in 
any  colony  should  not  1k'  admitted  into  that  colony  without  the  consent  of  the  copyright 
owners. 

2G.  A  Consolidation  bill  to  give  efi'ect  to  the  reconnnendations  of  the  copyright 
commission  was  inti-oduced  in  iss],  Ijut  did  not  become  law,  and  has  not  since  been 
reintroduced  by  the  governnient,  although  consolidation  bills  have  been  introduced 
from  time  to  time  by  private  niemlieis. 

27.  .Vt  various  times  I  for  Majesty's  government  have  negotiated  tieaties  with 
continental  states  for  giving  eoj)yriglit  in  Her  Majesty's  dominions  to  books  published 
in  those  states,  and  a  series  of  Arts,  known  as  the  International  Copyright  Acts,  and 
<  )rders  in  Council  under  them,  have  l)een  jtassed  and  made,  for  giving  effect  to-those 
Treaties. 

2S.  In  1SS5,  Her  Majesty's  government  were  engaged  in  negotiations  for  the  Con- 
vention of  Iterne,  the  olijeet  of  wliicli  was  to  create  an  international  union  for  the  pro- 
tection of  literary  and  artistic  woik.s. 

2!».  In  the  following  year  was  j.assed  the  International  Copyright  Act,  1886,  of 
which  t\w,  main  objrci  was  to  authori/e  llei-  Majesty  to  accede  to  the  Berne  Convention, 
and  to  gi%e  eiVect  to  the  convention  by  j)assing  the  reciuisite  Orders  in  Council.  But  the 
.\et  also  made  important  amendments  ot'  the  law  with  respect  to  colonial  copyright. 
Hy  s.  8  it  provided  that  the  P.ritish  Copyright  Acts  should,  subject  to  certain  exceptions 
as  to  registration  and  delivery  of  copies,  a)iply  to  a  literary  work  first  produced  in  a 
Ihitish  possession  in  like  mannei-  as  they  apply  to  a  work  first  produced    in   the   United 
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Kingdom.  By  virtue  of  this  section  the  author  of  a  book  first  published  in  a  colony, 
such  as  Canada,  has  copyright  throughout  the  whole  of  the  Queen's  dominions.  The  same 
section  contains  a  saving  (subs.  (4)  )  for  the  power  to  pass  in  any  British  possession  any 
Act  or  Ordinance  respecting  the  copyright  within  that  possession  i  /f  books  first  published 
in  that  possession.  Under  sec.  9  the  Queen,  has  power  by  Ord ;  r  in  Council  to  declare 
that  the  Act  of  1886,  and  any  Order  in  Council  made  under  it,  fJiiall  cease  to  apply  to 
any  British  possession. 

On  the  5th  January,  1889,  the  law  officers  advised  that  in  tlieir  opinion  the  then 
existing  powers  of  colonial  legislature  to  pass  local  laws  on  the  subject  of  copyright  in 
books  were  probably  limited  to  enactments  for  registration  and  for  the  imposition  of 
penalties  with  a  view  to  the  more  efiectual  prevention  of  piracy,  and  the  enactments 
within  subsection  (4)  of  sec.  8  of  the  International  Copyright  Act,  1886,  with  reference 
to  works  first  produced  in  a  colony. 

30.  The  Berne  Convention  was  signed  at  Berne  on  the  9th  of  September,  1886. 
Under  this  convention,  the  states  who  were  parties  to  it  were  constituted  into  a  union 
for  the  protection  of  the  rights  of  authors  over  their  literary  works,  and  authors  in  any 
of  the  countries  of  the  union  or  their  lawful  representatives  were  to  enjoy  in  the  other 
countries  for  their  works,  whether  published  in  one  of  those  countries  or  unpublished 
the  rights  which  the  respective  laws  of  those  countries  granted  or  might  thereafter  grant 
to  natives.  The  enjoyment  of  these  rights  was  to  be  subject  to  the  accomplishment  of 
the  conditions  and  formalities  prescribed  by  law  in  the  country  of  origin  of  the  work, 
and  was  not  to  exceed  in  the  other  countries  the  term  of  protection  granted  in  the  coun- 
try of  origin. 

31.  By  a  protocol  attached  to  the  convention.  Her  Majesty's  Plenipotentiaries  stated 
that  the  accession  of  Great  Britain  comprised  the  United  Kingdom  and  also  the  colonies 
and  foreign  possessions  of  Her  Majesty.  At  the  same  time,  they  reserve  to  Her  Majesty 
the  power  of  announcing  at  any  time  the  separate  denunciation  of  the  convention  by 
India  or  Canada,  or  any  of  the  other  self-governing  colonies.  Under  article  XX.  of  the 
convention  a  denunciation  does  not  take  effect  until  after  the  expiration  of  12  months 
from  its  date. 

32.  On  the  28th  of  November,  1887,  an  Order  in  Council  was  made,  adopting  the 
Berne  Convention,  with  respect  to  the  foreign  countries  parties  to  the  convention.  These 
foreign  countries  are  in  the  order  referred  to  as  the  foreign  countries  of  the  Copyright 
Union,  and  are,  with  Her  Majesty's  doininions,  referred  to  as  the  countries  of  the  Copy- 
right Union.     The  order  came  into  force  on  the  6th  of  December,  1887. 

33.  Canada  expressly  assented  to  the  passing  of  the  Imperial  Act  of  1886,  and  to 
the  Order  in  Council  of  1887,  adopting  the  Berne  Convention. 

34.  The  Imperial  Act  of  1886,  and  the  Order  in  Council  of  1887,  embodied  two  im- 
important  principles,  the  principle  of  Imperial  copyright,  namely,  that  the  author  of  a 
book  first  publishetl  in  any  part  of  the  Queen's  dominions,  thereby  obtains  copyright 
throughout  the  Queen's  dominions  ;  and  the  principle  of  international  copyright,  namely, 
that  the  author  of  a  book  first  published  in  any  country  of  the  Coj^yright  Union,  thereby 
obtains  copyright  in  all  the  cotintries  of  the  Copyright  Union. 

35.  By  virtue  of  the  British  law,  as  completed  by  the  International  Copyright  Act, 
1886,  and  by  the  Order  in  Council  of  1887— 

(a.)  the  avtthor  of  a  book  first  published  in  any  part  of  the  Queen's  dominions,  say 
at  London  or  at  Quebec,  whether  the  author  is  an  Englishman,  Canadian,  French- 
manor  American,  hascopyright  in  the  book  throughout  the  Queen's  dominions,  for 
the  term  allowed  by  English  law,that  is  to  say,  for  42  years  from  fir.st  publication, 
or  seven  years  from  the  death  of  the  author  whichevei-  is  longer  ; 

(h.)  the  atithor  of  a  book  first  published  in  any  foreign  country  belonging  to  the 
Copyright  Union,  say  at  Paris,  has  copyright  throughout  the  Queen's  dominions 
for  the  same  term,  or  any  less  term  allowed  by  the  law  of  foreign  country  for 
copyright  under  that  law. 

36.  By  virtue  of  the  Berne  Convention,  and  of  the  foreign  laws  made  in  accoi'dance 
with  it,  the  author  of  a  book  first  published  in  any  part  of  the  Queen's  dominions,  say  at 
London  or  at  Quebec,  has  copyright  in  every  country  belonging  to  the  Copyright  Union, 
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for  the  term  allowed  by  English  law,  or  any  less  term  allowed  by  the  law  of  the  foreign 
country  for  c  >pyright  under  that  law.  No  further  registration  or  formality  is  required 
in  the  foreign  country ;  there  is  no  obligation  to  reprint  or  republish ;  but  the  mere  fact 
tliat  the  work  has  copyright  in  Her  Majesty's  dominions  gives  it  copyright  throughout 
the  Union.  Copyright  includes  the  exclusive  right  of  translation,  if  exercised  within 
ten  years  from  publication.  The  oV)Hgation  and  advantage  under  the  convention  are 
strictly  reciprocal,  and  it  consequently  follows  that  any  country  which  imposes  an  obli- 
gation to  print  or  reprint  locally  as  a  condition  of  obtaining  copyright  in  a  book  first 
published  in  any  country  of  the  Copyright  Union  must  withdraw  from  the  Union,  such 
a  condition  beign  inconsistent  with  the  terms  of  the  convention. 

37.  In  lb89,  Canada  passed  an  Act  repealing  subsection  4  and  5  of  the  previous 
Canadian  Copyright  Act  (which  sections  embodied  the  conditions  for  obtaining  the 
especial  Canadian  copyright),  and  providing  that — 

(rt.)  Any  person  domiciled  in  Canada  or  in  any  part  of  the  British  possession  (an 
expression  which  presumably  includes  the  United  Kingdom)  ;  or 

[h.)  Any  citizen  of  any  country  which  has  an  international  copyright  treaty  with 
the  United  Kingdom,  in  which  Canada  is  included  (an  expression  which  would, 
under  existing  circumstances,  include  France,  but  not  the  United  States,  and 
would  cease  to  include  France  or  any  other  foreign  country  if  Canada  ceased  to 
be  a  party  to  the  Berne  Convention) ; 
may  obtain  exclusive  copyright  for  his  book  in  Canada  for  28  years  subject  to  the  fol- 
lowing conditions  : — 

(1.)  That  the  book  is  before,  or  biinultaneously  with,  first  publication  registered  in 
Canada ;  and 

(2.)  That  it  is  printed  and  published,  or  reprinted  and  republished,  in  Canada, 
within  one  month  after  first  publication  elsewhere. 

The  Act  goes  on  to  provide  that,  if  a  person  entitled  to  obtain  copyright  in  a  book 
under  these  provisions  does  not  avail  himself  of  them,  any  person  domiciled  in  Canada 
may  obtain  from  the  Minister  of  Agriculture  a  license  (which  is  not  to  be  exclusive)  to 
])ul>lisli  the  book  in  Canada  on  paying  the  author  a  royalty  of  10  per  cent  on  the  retail 
price  of  each  book,  published  under  the  license. 

Where  a  license  is  so  issue  I  for  a  book,  and  the  Governor  in  Council  is  satisfied 
that  the  book  is  being  publislied  under  the  license  in  such  a  manner  as  to  meet  the  Cana- 
dian demand  for  it,  the  Governor  General  may  by  proclamation  pi'ohibit  the  importa- 
tion of  copies  of  the  book  while  the  author's  copyright  is  in  force. 

l>ut  the  .Vet — 

{'(.)  is  not  to  prohibit  the  importation  from  the  United  Kingdom  of  books  copy- 
i-ighted  there,  or  lawfully  printed  and  published  there  ;  and 

(A.)  is  not  to  ai)ply  to  any  l)ook  in  which  before  the  date  at  which  the  Act  comes 
into  force,  eo[)yriglit  has  l)een  obtained  in  the  United  Kingdom,  or  in  any  coun- 
tiy  of  the  Co])yriiiht  Union. 

The  object  of  .saving  (a)  is  appai'ently  to  let  in  books  published  in  England,  whilst 
kreping  out  books  published  in  i!ie  I'nited  States.  The  object  of  .saving  (b)  is  to  pro- 
tect I'xisting  rights. 

'I'he  Canadian  .\ct  of  ISS'.t.  was  to  lonie  into  force  on  a  day  to  be  named  by  a  pro- 
clamation of  the  Governor  (icMieral.      Such  a  proclamation  has  not  yet  been  made. 

The  Act  relates  to  other  subjects  of  copyright  besides  books. 

:')^.  ( )n  :?r(l  August,  L'^Si),  .Sjr  .Lilm  Thompson,  Minister  of  Justice  to  the  Dominion 
of  Canada,  submitted  to  the  Privy  Couip  il  of  Canada,  a  report  containing  arguments  in 
support  of  the  Canadian  Acton  it<  merits,  and  in  support  of  the  competency  of  the 
Ciiiiadian  legislature  to  pass  the  .\ct.  lie  referred  to  the  provision  that  the  Act  was 
not  to  come  into  force  until  proclaiiiieil  \,y  the  Governor  General,  and  stated  that  there 
was  not  any  intention  on  tlie  part  of  the  Canadian  government  to  advise  the  issue  of  a 
proclamation  bringing  it  into  force,  until  it  had  Iteen  submitted  to  Her  Majesty's  govern- 
ment with  the  exj.lanations  which  the  <  Joveiiior  Generals  advisers  caii  present,  and 
until  Her  Majesty's  government  should  concur  in  the  issue  of  the  proclamation.  As  to 
the  merits,  he  argued  that  tlie  coj)yriglit  system  previously  in  force  under  Imperial  and 
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Canadian  legislation  had  been  found  to  be  most  unsuitable  to  Canada,  and  that  the 
Berne  Convention  was  found  to  increase  the  causes  of  complaint  which  existed  under  the 
previous  law.  Under  that  law,  he  observed,  every  work  copyrighted  in  Great  Britain, 
has  copyright  protection  without  the  requirement  of  publication  in  Canada.  Under  the 
protection  of  this  law  United  States  authors  secure  copyright  in  Great  Britian  and  her 
possessions,  by  publishing  in  England  (sometimes  by  publishing  a  limited  edition  not 
intended  to  supply  the  market,  and  not  sufficient  therefor)  and  thus  secure  control  of  the 
Canadian  market,  while  a  Canadian  cannot  obtain  such  copyright  piivileges  in  the 
United  States. 

"  The  rights  which  British  authors  and  publishers  have  in  British  possessions 
under  this  condition  of  the  law,  have  been  greatly  abused  by  the  sale  of  their  copyright 
privileges  to  American  publishers,  and  their  refusal  to  sell  to  Canadian  publishers  on 
like  terms.  By  this  means  United  States  publishers  have  been  enabled  to  command 
the  Canadian  market  under  the  provisions  of  legislation  which  were  not  intended  for 
their  benefit,  but  for  the  benefit  of  the  British  author  and  publisher.  The  prices  of 
American  reprints  are  so  low  that  the  British  publications  have  no  chance  of  competing 
with  them  in  Canada,  and,  Canadian  reprints  being  prohibited  by  the  copyright  law,  the 
business  of  reprinting  for  Canadian  readers  is  thus  to  a  great  extent  thrown  into  the 
hands  of  American  publishing  houses,  to  the  very  great  detriment  of  the  publishing 
interests  of  Canada. 

"  These  evils,"  he  went  on  to  say,  "  would  be  augmented  by  the  provisions  of  the 
"  Berne  Convention,  which  extends  the  copyright  ])rivileges  without  publication  in  British 
"  possessions  to  authors  of  any  country  which  has  joined,  or  may  join,  the  Copyright 
"  Union  formed  by  that  convention. 

"  For  the  benefit  conferred  on  Canadian  authors  (who  are  comparatively  a  very 
Hmited  class)  of  copyright  in  the  countries  comprised  in  the  Berne  Convention  Union, 
the  business  of  publishing  in  Canada  will  be  repressed  as  to  works  published  in  all 
these  countries,  and  the  United  States  publishers  will  be  free  from  any  restrictions  of 
that  kind,  not  only  as  to  the  vast  markets  of  their  own  country  but  to  Canada  as  well." 

He  submitted  that  the  royalty  provision  of  the  Act  in  favour  of  the  holder  of  Biitish 
copyright  was  reasonable,  and  afforded  ample  facilities  for  collection.  The  government 
of  Canada  would,  he  said,  be  prepared  to  submit  to  Her  JVJajesty's  government  the  regu- 
lations which  might  be  adopted  under  the  Act  for  securing  the  collection  of  the  royalty 
and  the  payment  thereof  to  the  proper  parties. 

He  observed,  as  regards  the  policy  of  permitting  republication  in  Canada  in  consi- 
deration of  such  a  royalty  in  favour  of  the  holders  of  the  copyright  out  of  Canada,  that, 
under  existing  legislation,  the  importaticm  of  foreign  reprints  into  Canada  is  permitted, 
on  the  imposition  of  a  customs  duty  in  favour  of  the  copyright  holder. 

The  Act  of  last  session,  he  said,  woald  make  the  same  provision  in  favour  of  the 
Canadian  publisher,  but  under  regulations  which  will  restrain  the  infiux  of  foreign 
reprints  and  afford  a  better  means  of  collecting  the  compensation  to  the  copyright 
holder. 

On  the  question  of  the  competency  of  the  Dominion  parliament  to  pass  the  Act  he 
argued  at  some  length  that  such  a  power  existed  under  the  British  North  America,  Act, 
18G7. 

He  did  not  contend  that  the  Canadian  legislation  would  be  consistent  with  the 
Berne  Convention,  and  he  admitted  that  liefore  the  proclamation  bringing  the  Act  into 
operation  could  be  issued,  Her  Majesty's  government  must  be  asked  to  give  the  requisite 
notice  of  denunciation  on  behalf  of  Canada,  and  that  a  year's  delay  must  elapse  after  that 
notice,  and  that  an  order  of  the  Queen  in  Council  must  be  obtained  for  releasing  Canada 
from  the  operation  of  the  statute  which  makes  the  Berne  Convention  operative  through- 
out t'lie  Empire. 

39.  Sir  -John  Thompson's  report  received  the  concurrence  of  the  Committee  of  the 
Canadian  Privy  Council,  and  was  forwarded,  with  the  Act  of  1889,  to  the  colonial  office 
by  a  despatch  dated  2Gtli  August,  1889. 

40.  On  the  ()uestion  of  the  competency  of  the  Canadian  parliament  to  pass  the  Act 
of  1889,  Lord  Knutsford  took  the  opinion  of  the  law  officers  of  the  Crown,  who  reported 
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on  December  31',  1889,  that  in  their  opinion  the  powers  of  legislation  conferred  on  the 
Dominion  parliament  by  the  British  North  America  Act,  1867,  do  not  authorize  that 
parliament  to  amend  or  repeal,  so  far  as  relates  to  Canada,  an  Imperial  Act  conferring 
privileges  within  Canada,  and  that  in  their  opinion  Her  Majesty  should  withhold  her 
assent  to  the  Canadian  Act  of  1889. 

41.  On  the  25th  of  March,  1890,  Lord  Knutsford  sent  a  despatch  to  Lord  Stanley 
of  Preston,  the  Governor  General  of  Canada,  in  which  he  expressed  his  regret  that  he 
was  unable  to  authorize  the  Governor  General  to  issue  a  proclamation  to  bring  the  Cana- 
dian Act  of  1889  into  force.  Lord  Knutsford  referred  to  the  advice  of  the  law  officers 
as  to  the  competency  of  the  Dominion  parliament  to  pass  the  Act.  With  re-pect  to  the 
merits  of  the  Act,  he  calleci  attention  to  two  provisions  to  which  special  objection  was 
felt  by  British  copyright  owners.  These  two  provisions  were  the  limitation  of  one  month 
for  reprinting  and  republication,  and  the  power  to  print  and  publish  under  colonial 
licenses. 

42.  Meanwhile  Newfoundland  had  been  legislating  on  somewhat  .-imilar  lines  to 
Canada.  In  1888,  Newfoundland  passed  a  Copyright  Act  which  was  held  to  exceed  its 
legislatis'e  powers,  and  was  on  that  ground  disallowed.  In  1890,  it  passed  a  similar  Act 
more  limited  in  its  terms,  giving  Newfoundland  copyright  for  28  years,  to  an  author 
domiciled  in  Newfoundland,  on  condition  that  his  book  is  printed  or  published  in  New- 
foundland. This  Act  was  referred  to  the  law  officers  for  their  opinion,  and  they  reported 
on  4th  March,  1891,  that  they  had  examined  the  Act,  and  being  of  opinion  that  its 
provisions  ought  t.j  be  construed  as  relating  to  works  first  published  in  Newfoundland 
they  thought  Her  Majesty's  assent  need  not  be  withheld,  but  that  the  Act  might  be 
permitted  to  come  into  operation.  They  suggested,  however,  that  it  should  be  pointed 
out  to  the  Newfoundland  authorities  that  if  sec.  5  (which  contained  the  printing  condi- 
tion) should  be  judicially  interpreted  to  include  works  other  than  those  first  printed  and 
published  in  Newfoundland  the  Act  would  be  inconsistent  with  the  Imperi  il  statutes, 
and  further  h'gislation  would  be  necessary. 

43.  On  14th  July,  1890,  Sir  John  Thompson,  being  then  in  London,  wrote  a  long 
letter  to  Lord  Knutsford,  in  which  he  recapitulated  the  history  of  copyright  legislation 
with  respect  to  Canada,  and  the  arguments  in  support  of  the  Canadian  proposals, 
expresserl  little  hope  of  any  satisfactory  copyright  arrangement  being  made  with  the 
United  States,  and  concluded  by  asking  that  a  final  decision  on  the  case  of  Canada  should 
ni)  longer  be  j)ostiK)ned  to  await  the  action  of  the  United  States.  In  connection  with 
this  point  Ik;  urgt^d  — 

"  (1.)  That  the  present  policy  of  making  Canada  a  market  for  American  reprints, 
and  closing  the  Canadian  press  for  the  benefit  of  the  American  press  in  regard  to  British 
copyright  works,  has  a  direct  tendency  to  induce  tlie  United  States  to  refuse  any  inter- 
national anangement  : 

'•(■_'.)  1  hat,  ina-mueh  as  the  existing  Canadian  copyright  law  afibrds  protection  to 
the  coi)yri:;lit  holder  in  every  counti-y  which  may  make  a  treaty  with  Great  Britain,  it 
cannot  it  suggested,  as  it  once  \v;is,  that  self-government  in  Canada  on  this  subject 
would  in  th«'  least  impede  negotiations  with  the  United  States  for  an  international 
arranijenient." 

■II.  In  Man-h,  iS'.tl,  the  legishuui-e  of  the  United  States  passed  an  xVct  which  gave 
American  copyrii,'ht  in  a  hook,  to  an  author  beini^  a  citizen  or  subject  a  foreign  state  or 
nation  on  condition  that  two  ])iinlc(l  copies  of  the  book,  printed  from  tyi)e  set  within 
the  limits  of  the  United  States  must  h,.  dciivered  or  deposited  in  accordance  with  the 
re.iuirements  of  th<-  Act  on  or  befor.  the  jmblication  of  the  book.  Section  13  provides 
that  the  Ad  is  (,iiiv  to  applv  to  a  ciii/rn  ,,i'  sul)Ject  of  a  foreign  state  or  nation — 

(a.)  If  such  forei-n  state  or  nation  ].erinits  to  citizens  Of  the  United  States  of 
.\merica  the  hiTietit  of  eopyii-lu  <.ii  sul)stantially  the  same  basis  as  to  it.s  own 
cit  izcns  ;  or 
('>.}  \\  hen  su<-I)  forei-n  state  oi'  n;ii  ion  is  i)arty  to  an  international  agreement  which 
provi.ies  for  reciprocity  in  the  -ranting  of  eo])yright,  by  the  terms  of  which 
aLfterinent  the  I  'nited  Suites  may,  at  its  uleasure,  become  a  party  to  the  agree- 
ment. 
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The  existence  of  either  of  these  conditions  was  to  be  determined  by  the  President 
of  the  United  States,  by  a  proclamation  issued  from  time  to  time  as  the  purposes  of  the 
Act  might  require. 

The  Act  was  to  come  into  force  on  the  1st  of  July,  1892. 

45.  In  reply  to  an  inquiry  from  the  United  States  minister,  Mr.  Lincoln,  the 
Marquess  of  Salisbury  on  16th  June,  1891,  wrote  as  follows  : — 

"  Her  Majesty's  government  are  advised  that,  under  existing  English  law,  an  alien 
by  first  publication  in  any  part  of  Her  Majesty's  dominions  can  obtain  the  benefit  of 
English  copyright,  and  that  contemporaneous  publication  in  a  foreign  country  does 
not  prevent  the  author  from  obtaining  English  copyright ; 

"  That  residence  in  some  part  of  Her  Majesty's  dominions  is  not  a  necessary  condition 
to  an  alien  obtaining  copyright  under  the  English  copyright  law  ;  and 

"  That  the  law  of  copyright  in  force  in  all  British  possessions  permits  to  citizens  of 
the  United  States  of  America,  the  benefit  of  copyright  on  sustantially  the  same  basis  as 
to  British  subjects." 

46.  On  the  1st  July,  1891,  the  President  of  the  United  States  proclaimed  that  the 
first  of  the  conditions  specified  in  sec.  13  of  the  Act  of  Congress  was  fulfilled  in  respect  to 
the  citizens  or  subjects  of  (amongst  other  countries)  Great  Britain. 

47.  Accordingly,  by  virtue  of  the  American  Copyright  Act,  and  of  the  President's 
proclamation,  which,  however,  is  revocable,  the  author  of  a  book  first  published  in  any 
part  of  the  Queen's  dominions,  say  at  London  or  Quebec,  and  printed  in  the  United 
States,  has,  on  compliance  with  the  requirements  of  the  Act  as  to  delivery  or  deposit,, 
copyright  in  the  United  States  for  the  term  recognized  by  the  law  of  the  United  States 

48.  On  19th,  December  1891,  Mr.  Blaint^  wrote  to  Sir  Julian  Pauncefote  stating 
that  the  government  of  the  Dominion  of  Canada  refuses  to  admit  citizens  of  the  United 
States  to  tlie  privilege  of  registration  of  copyright  in  Canada  on  their  complying  with 
the  conditions  of  printing  and  publishing  in  Canada,  under  the  assurance  given  by  Her 
Majesty  s  government,  and  under  the  proclamation  of  the  President,  the  ground  of 
refusal  appearing  from  the  letter  of  the  registrar  of  the  department  of  Agriculture 
at  Ottawa  to  be  that  the  United  States'  Act  and  the  President's  proclamation  do  not 
constitute  an  international  copyright  treaty,  and  that  therefore  citizens  of  the  United 
States  cannot  register  under  the  Canadian  Act.  Mr.  Blaine  asks  for  "an  explanation  of 
this  important  discrepancy  between  the  assurances  given  by  Her  Majesty's  government 
and  the  course  of  the  Dominion  government  in  the  matter  of  the  copyright  privilege 
of  citizens  of  the  United  States.  The  declaration  of  Lord  Salisbury,"  he  observes,  and 
its  acceptance  by  the  United  States  government  constituted  an  international  arrange- 
ment which  this  government  desires  to  observe  and  maintain  in  its  entirety,  and  I  should 
much  regret  if  any  untoward  circumstance  should  constrain  its  abandonment  or  essential 
qualification." 

49.  We  are  now  in  a  position  to  consider  how  far  the  Canadian  Act  of  1889  is 
consistent — 

(a.)  With  the  Berne  Convention  ; 
,  (b.)  With  the  arrangement  with  the  United  States  ;  and 

(e.)  With  Imperial  legislation  ; 
and    how  far  the  grievances  which  it  proposes  to  meet  are  substantial,  and  the  proposals 
which  it  embodies  are  sati  factorily  on  their  merits. 

50.  Sir  John  Thompson  admits,  as  has  been  seen,  that  the  Canadian  Act  is  inconsistent 
witli  the  Berne  Convention,  and  that,  consequently,  a  necessary  condition  precedent  of 
its  obtaining  the  force  of  law,  is  the  withdrawal  of  Canada  frt^m  that  conventiDn. 

Under  sec.  9  of  the  Act  of  1886,  the  Queen  has  power,  by  Order  in  Ccmncil,  to  declare 
that  the  Act  of  1 886,  and  the  Order  of  1 887,  shall  cease  to  apply  to  any  British  possession. 

The  Queen  can,  therefore,  on  the  application  of  Canada,  make  an  Order,  directing; 
that  the  Act  of  1886,  and  the  Order  of  18.S7  shall  cease  to  apply  to  Canada.  But  the 
Act  and  Order  stand  or  fall  together,  and  if  Canada  excepts  herself  from  the  Act,  slie 
must  except  !  erself  from  the  Order  also,  and  vice  versa. 

If,  therefore,  such  an  excepting  Order  is  made  for  Canada,  the  ellect  will  Ite  as 
follows  : — 
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The  authoi-  of  a  book  first  published  in  London  will  still,  by  virtue  of  the  Imperial 
Acts  before  1886,  have  copyright  in  Canada. 

But  the  author  of  a  book  first  published  in  Canada  will  cease  to  have  copyright  in 
the  United  Kingdom  or  in  Australia,  or  in  any  country  belonging  to  the  Copyright  Unionr 
And  the  autlior  of  a  book  first  published  in  Australia,  or  in  any  other  British  possession 
except  Canada,  or  in  France,  or  in  any  other  foreign  country  belonging  to  the  Copyright 
Union,  will  cease  to  have  copyright  in  Canada. 

If  Canada  presses  for  withdrawal  from  the  Berne  Convention,  her  request  cannot 
well  be  refused.  But  her  withdrawal  would  be  a  matter  for  much  regret,  since  it  would 
strike  a  serious  blow  at  the  policy  of  impeiial  and  international  copyright  embodied  in 
the  legislation  of  1886.  It  would  be  a  retrogade  measure  which  would  commit  Canada 
to  a  policy  of  isolation,  and  of  antagonism  to  the  community  of  civilized  states  who  have 
become  parties  to  the  Treaty  of  Berne. 

Deprivation  of  Canadian  copyright  might  be  seriously  detrimental  to  the  interest 
of  Australian  authors,  say,  for  instance,  of  a  Melbourne  novelist  whose  works  are  likely 
to  obtain  extensive  circulation  in  Canada.  If,  however,  the  interests  of  publishers  or 
printers  were  allowed  to  prevai'  over  those  of  authers,  the  lead  given  by  Canada  would 
not  improbably  be  followed  by  other  colonies,  and  thus  the  whole  system  of  Imperial 
copyright  would  be  broken  up. 

As  has  been  seen,  even  if  Canada  were  to  denounce  the  Berne  Convention,  a  year  must 
e  apse  before  any  Canadian  legislation  inconsistent  with  the  convention  could  take  effect. 

51.  The  grounds  of  the  Canadian  contention  that  United  States  authors  and 
puV)lishers  are  not  entitled  to  the  benefit  of  the  Canadian  copyright  under  the  Canadian 
Act  of  1875,  are  not  fully  before  us,  but  the  contention  seems  to  be  tpchnically  correct. 
Moreover  the  inconsistency  between  the  Canadian  action  and  the  assurance  given 
by  Her  Maje-ty  s  government  to  the  President  of  the  United  States,  is  perhaps  more 
apparent  than  real,  for  refusal  to  register  under  the  Canadian  Act  apparently  does  not 
deprive  a  book  first  published  in  any  part  of  Her  Majesty's  dominions  (including  Canada) 
of  the  copyright  to  which  it  is  entitled  in  Canada  as  well  as  in  the  United  Kingdom 
under  the  Tniperial  Acts  of  1842  and  1886.  Under  the  Act  of  1842  a  book  first 
published  in  the  United  Kingdom,  has  copyright  in  Canada,  and  Canadian  legislation  is 
not  needed  to  give,  and  cannot  take  away,  that  copyright.  But  under  that  Act  a  book 
first  published  in  Canada  had  no  copyright,  and  colonial  legislation  wa^  required  to  give 
such  copyright.  Const  quently  for  the  protection  of  such  books  the  Canadian  Copyright 
Act  was  necessary,  though  it  could  not  operate  beyond  the  limits  of  the  colony.  But 
since  the  passing  of  the  Act  of  1886,  which  gives  copyright  to  books  first  published  in 
any  j)art  of  the  Queen's  dominions,  a  Canadian  Copyright  Act  is  no  longer  neces- 
sary, and  the  oidy  effect  of  the  Canadian  Act  of  1875  appears  to  be-  to  prevent 
the  iin|  ortation  of  unauthorized  reprints  under  the  Foreign  Reprints  Act*.  The 
Canadian  Act  of  1875  is  so  wuided  as  to  give  rise  to  misconception  on  this  point,  and 
the  Act  of  1889,  if  conlii-med  by  Her  Majesty's  government  after  the  assurance  given 
to  the  government  of  the  Unit*  d  States  in  1891 ,  would  give  rise  to  siMiilar  misconception 
and  inisundeistanding.  Of  course,  if  Canada  were  to  withdraw  from  the  operation  of 
the  Act  (f  1880,  and  still  more  it  s]u>  were  allowed  to  withdraw  from  the  operation  of 
the  Act  of  1812,  there  would  1)0  not  nuuely  a  formal  but  a  substantial  inconsistency 
between  lier  legislation  and  Lord  Salisbui'vs  declarat'on. 

;)2.  The  Canadian  Act  of  1  Ss;)  is,  as  has  been  seen,  inconsistent  with  Imperial 
legislation,  apart  from  the  eff.Mt  uf  the  luip.Mial  Act  of  188G,  and  therefore  could  not 
obtain  the  force  of  law  without  an  linjx'i'ial  contirming  Act. 

5.3.  To  the  passing  of  an  Imperial  Act  confii'ming  the  Canadian  Act,  in  its  present 
form,  there  are  obvious  objections. 

It  would  involve  abandonment  of  the  j^olicy  of  international  and  Imperial  copyright, 
which  Her  Majesty's  government    adopt.d.  and  lo  which  Canada  a-sented  only  six  years 


*  If  n-vrist ration  i,  n(|iiii.<i  ]«■(,.,■>■  [.receding;.  ,mi,  1„.  t.ik,.,,  f,,,-  infriiigoniMit  of  tills  right,  and  if  the 
(  :iii;».lian  Act  (l.»s  ii..t  |.r..vi,i..  f,,r  r.t:i-ti-,iti.m  1,n  a  liiitcil  States  author  he  can  entitle  himself  to  the 
remedy  by  rfvistmn^r  at  Station,  i^'  Hall  m  J.oiidon    -. c  I'.t  \-  :,t)  \"ic.  c.  X\  s.  8). 


APPENDIX    A.    '  1293 


It  would  be  at  least  open  to  the  charge  of  being  inconsistent  vith  the  declaration 
as  to  the  law  of  the  United  Kingdom  and  the  British  possessions,  which  was  made  to  the 
United  States  last  year,  and  on  the  faith  of  which  the  United  States  admitted  British 
authors  to  the  benefit  of  their  copyright  law. 

It  would  be  inconsistent  \v4th  the  policy  of  making  copyright  independent  of  the 
place  of  printing,  which  Her  Majesty's  Government  have  for  many  years  been  urging 
the  United  States  to  adopt. 

It  would  impair  the  rights  in  Canada,  of  British  authors,  by  whom  the  Canadian 
market  is  principally  supplied. 

On  these  grounds,  amongst  others,  a  bill  for  such  an  Act,  if  introduced  into  the 
British  parliament,  would,  we  apprehend,  be  vehemently  opposed,  and  would  have  very 
little  chance  of  becoming  law. 

54.  The  Canadian  case  may  be  looked  at  from  the  point  of  view  of  the  Canadian 
reader,  of  the  Canadian  author,  and  of  the  Canadian  publisher  and  printer. 

It  is  doubtful  whether  the  Canadian  reader  has  under  existing  circumstances  any 
ground  of  complaint  at  all.  Under  the  operation  of  the  Foreign  Reprints  Act  he  is 
abundantly  supplied  with  cheap  reprints,  and  it  cannot  matter  to  him,  as  a  reader, 
whether  these  reprints  are  produced  in  Canada  or  in  the  United  States.  It  is  the  British 
author  and  publisher  who  have  to  complain  of  the  Foreign  Reprints  Act,  and  the  reality 
of  their  grievances  was  admitted  by  the  Copyright  Commission  of  1876. 

The  Canadian  author  may  perhaps  be  treated  as  belonging  rather  to  the  future  than 
to  the  present.  But  nothing  can  be  more  detrimental  to  his  interests  than  legislation 
which,  like  the  Canadian  Act  of  1888,  would  isolate  Canada  from  civilized  communities 
which  have  adopted  the  principles  of  the  Berne  Convention,  and  would  deprive  their 
authors  of  copyright  in  every  country  outside  their  own  borders. 

The  present  demand  for  legislation  on  the  lines  of  the  Canadian  Act  of  1889 
appears  to  come,  not  from  the  Canadian  reader  or  author,  but  from  the  Canadian  pub- 
lisher and  printer,  who  feel  severely  the  competition  of  their  rivals  over  the  United 
States  border,  and  wish  to  protect  themselves  by  excluding  their  rivals'  wares.  The 
arguments  in  their  behalf  ;»re  to  be  found  in  Sir  John  Thompson's  report  of  1886  and 
letter  of  1890. 

It  may  be  doubted  whether  there  is  any  foundation  for  his  suggestion  that  the 
grievances  of  the  Canadian  publishers  have  been  augmented  by  the  Berne  Convention. 
Before  that  Convention,  countries  like  France,  which  had  copyright  treaties  with  the 
United  Kingdom,  were  entitled,  under  those  treaties  and  the  International  Copj-right 
Acts,  to  copyright  in  Canada. 

Nor  does  it  appear  that  the  effect  of  the  recent  American  Act  will  be  to  increase 
the  inducement  to  American  publishers  to  reprint  British  books.  Before  the  Act  they 
could  reprint  any  such  book  freely  ;  since  the  Act  they  must  make  arrangements  with 
such  authors  as  take  advantage  of  the  provisions  of  United  States  legislation.  What 
the  Act  really  does,  is  to  increase  the  inducements  to  British  authors  to  enter  into  such 
arrangements. 

^A  nd  the  real  grievance  of  the  Canadian  publishers  is  that  they  are  undersold  by 
competitors,  who  have  the  advantage  of  larger  capital  and  a  larger  Jiiarket,  and  in  whose 
favour  protective  legislation  is  enforced  against  their  weaker  rivals. 

The  restrictive  conditions  attached  to  United  States  copyright  by  United  States 
legislation,  make  the  demand  for  the  imposition  of  coi-res])onding  restrictions  on  Cana- 
dian copyright,  and  the  grant  of  countervailing  facilities  for  Canadian  reprints  at  least 
intelligiljle. 

It  must,  however,  be  remembered  that  there  is  the  same  ditliculty  here  as  in  other 
cases,  in  reconciling  the  rival  policies  of  cheapening  wares  to  the  consumer  and  protecting 
the  producer.  What  the  Canadian  reader  wants  is  to  get  cheap  Ijooks  wherever  printed. 
What  the  Canadian  publisher  and  printer  want  is  to  keep  out  Ijooks,  cheap  or  otherwise, 
not  ])rinted  or  published  at  their  own  establishments.  The  legislation  for  which  they  ask 
could  hardly  lower,  and  might  possible  raise,  the  price  of  books  to  the  Canadian  reader. 
The  simplest  and  most  effectual  mode  of  lowering  the  price  of  Canadian  books  would  be 
to  remove  or  reduce  the  Canadian  import  duty  of  lo  per  cent  on  books. 
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55.  Is  it  not,  however,  possible  to  devise  some  form  of  legislation  which  would 
meet  Canadian  grievances,  without  running  counter  to  the  policy  affirmed  in  1886,  or 
imperilling  the  arrangement  with  the  United  States  1  Admitting,  as  we  must,  that  the 
present  state  of  the  Canadian  law  is  unsatisfactory,  and  that  Her  Majesty's  governmetrt 
may  fairly  be  asked  to  consider  whether  any  means  can  be  found  for  meeting  the 
Canadian  demands,  the  course  which  seems  open  to  the  least  objection  would  be  that 
which  would  follow  most  closely  the  lines  indicated  by  the  report  of  the  Copyright 
Commission. 

56.  It  might  be  conceded  that  on  proof  of  a  book  first  published  in  the  United 
Kingdom,  and  by  reason  of  such  publication  having  copyright  in  Canada,  not  being 
produced  within  a  reasonable  time  either  in  the  United  Kingdom  or  in  Canada,  at  such 
a  price  as  to  meet  the  Canadian  demand,  there  should  be  power  to  grant  a  license  for 
its  publication  in  Canada  on  the  terms  of  paying  a  royalty  to  the  copyright  owner.  But 
this  power  should  be  checked  by  more  effective  safeguards  than  are  provided  by  the 
Canadian  Act  of  1889,  and  should  be  made  subject  to  the  conditions  corresponding  as 
closely  as  practicable  to  the  sugestions  of  the  Copyright  Commission.  Twelve  months 
might  be  allowed  as  a  reasonable  time  for  cheap  reproduction,  and  during  that  time 
the  Imperial  copyright  should  remain  unimpaired.  The  amount  of  the  royalty  might 
perhaps  be  15  i)er  cent,  so  as  to  correspond  with  the  amount  of  the  existing  import  duty 
on  books.  The  royalty  miglit  be  levied  by  means  of  a  stamp  on  each  copy,  and  if 
unstamped  books  are  offered  for  sale  they  should  be  liable  to  seizure.  These  provisions 
should  be  embodied  in  the  Act  itself,  and  not  in  regulations  made  under  it. 

Provisions  to  this  effect  would  require  Imperial  legislation  to  confirm  them.  They 
would  l>e  open  to  ol^jection  from  the  point  of  view  of  the  copyright  owner.  They  would 
possil)ly  be  inconsistent  with  the  views  of  the  signatories  of  the  Berne  Convention  as  to 
the  rights  which  copyright  should  involve.  But  they  would  apparently  not  be  in 
conflict  with  the  terms  of  the  convention  itself,  for  the  convention  merely  stipulates 
that  foreign  copyright  owners  are  to  be  entitled  to  the  same  rights  and  privileges  as 
British  copyright  cnvners,  and,  if  the  rights  of  British  copyright  owners  are  cut  down  by 
such  licenses,  foreign  copyright  owners  are  not  entitled  to  complain  of  their  rights  being 
cut  down  to  a  similar  extent.  Nor  would  they  conflict  with  the  arrangement  with  the 
United  States. 

57.  It  is  suggested  that  such  Canadian  legislation  as  is  required  should  be  confined 
to  books.  Copyright  in  musical,  dramatic,  and  artistic  works  raises  other  and  very 
ditlicult  (piestions. 

58.  If  any  furtliei'  legislation  is  required  for  the  benefit  of  Canadian  publishers  and 
printers,  porha|)s  Canadian  statesmen  may  suggest  it.  Several  suggestions  made  to  us 
are  open  to  objection  on  the  ground  of  conflicting  either  with  the  ti'eaty  of  Berne  or 
with  tlif  declaration  made  to  the  Tnited  States.  But  possibly  something  might  be  done 
by  an  amendment  of  the  Canadian  Customs  Acts  following  the  lines  of  section  42  of  the 
Customs  Law  (Consolidation  Act.  1S7()  (3!t  il'  40  Vict.,  c.".36.)  The  policy  of  that  sec- 
tion has  been  much  criticised  :uu\  is  open  to  serious  objection,  but  so  long  as  it  is  main- 
tained in  the  rnitcd  K in'.^(loiii,  it  is  a  ground  for  defending  an  enactment  of  similar 
jirirx'ipli-  in   a  colmiv. 

■■>\l  It  ("aiiaila  i^  allowed  to  -faiit  licenses  for  tlie  reprinting  of  British  copyright 
Ixioks,  eitlier  the  Foreign  Kepriiits  Act  slK)uld  cease  to  apply  to  Canada,  or  at  least  she 
ought,  in  accoi-dance  witli  ttie  recoiiiniendulions  of  the  Cof)yriglit  Commission,  to  make 
better  pro\  ision  \ty  law  for  secuiiiiL,'  to  the  owners  of  copyright  works,  the  j)ayment  of 
the  duty  upon  such  t'orei-.'ii  reprinis  as  would  be  still  admitted  into  the  colony,  and  there 
should  be  powei-.  in  th,.  evriit  of  sn.h  provision  not  beiny- made,  to  revoke  the  existing 
Ordei-s  in  Council  uiidei-  which  t'oi-ci-n  repiinis  ai'e  so  admitted. 
^N  e  ha\  (•  I  he  hoiidur  to  be.  sir, 

^  our  obedient  servants, 

15AL1X)U11  OV  BURLEIGH, 
II.  (4.    ni:HNE, 
•lOHX   BKAMSTOX, 
20th  May,  l^'Ji>.  C    j>    1 LBERT. 
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Extract  from  Draft  Bill  accomi^anying  Circular  Letter  of  187 S. 

"  7.  Where  it  appears  to  Her  Majesty  in  Council  that  in  any  British  possession 
effectual  and  reasonable  provision  has  been  made  by  an  Act  of  such  British  possession 
for  all  the  following  objects,  namely, — 

"  (a.)  For  the  registration  and  protection  in  such  British  possession,  of  books  first 
published  out  of  such  British    possession,  and  entitled  to  copyright  therein  ; 

"  (h.)  For  collecting  and  remitting  the  percentage  payable  under  this  Act  upon 
reprints  of  such  books  sold  in  pursuance  of  a  license  under  this  Act  in  such 
British  possession ; 

"  (c.)  For  making  to  one  of  Her  Majesty's  principal  Secretaries  of  State,  to  be  laid 
before  parliament,  returns  of  the  numbers  and  prices  of  reprints  of  the  said 
books  sold  in  such  British  possession,  and  such  other  particulars  with  respect 
to  those  reprints  as  the  Secretary  of  State  may  require ; 

"  {d.)  For  preventing  the  importation  into  such  British  possession  of  foreign  reprints 
except  according  to  this  Act ; 

"(e.)  For  imposing,  collecting,  and  remitting  a  reasonable  percentage  upon  all 
foreign  reprints  imported  into  such  British  possession  according  to  this  Act ; 

"  ( /!)  For  the  periods  directed  by  this  section  to  be  provided  by  an  Act  of  the 
British  possession,  and  the  otherwise  carrying  into  effect  of  this  section  ;  and 

"  {(J.)  For  any  other  objects  for  which,  in  the  opinion  of  Her  Majesty  in  Council, 
provision  ought  for  the  purposes  of  this  Act  to  be  made ; 

"  Her  Majesty  may,  by  Order  in  Council,  direct  that,  from  and  after  the  day  of  the 
date  of  the  Order,  or  such  later  day  as  may  be  specified  in  the  Order  (which  day  is  in 
this  Act  referred  to  as  the  commencement  of  the  Order),  this  section  shall  apply  to  such 
British  possession,  and  thereupon,  so  long  as  the  said  Order  remains  in  force,  the  following 
provisions  of  this  section  shall  apply  in  such  British  possession  to  every  book  first 
published  out  of  such  British  possession  after  the  commencement  of  the  Order  and 
entitled  to  copyright  therein,  (that  is  to  say)  :-- 

"  (1.)  If  within  such  reasonable  period  after  the  first  publication  of  the  book  as  may 
be  provided  by  the  said  Act  of  the  British  possession  the  book  is  not  published  in  such 
British  possession  in  such  number  and  manner  as  are  suitable  for  general  circulation 
therein,  any  person  may  apply  to  such  court  in  the  British  possession  as  may  be  fixed 
by  the  last-mentioned  Act,  for  a  license  to  publish  such  book,  and  the  court  may,  if  it 
seems  just,  grant  such  license,  subject  to  the  provisions  of  this  Act,  upon  such  terms 
and  subject  to  such  conditions  as  the  court  thinks  just; 

"(2.)  The  application  shall  be  made,  and  the  proceedings  upon  such  application 
shall  be  conducted,  in  such  a  manner  as  may  be  from  time  to  time  directed  by  the  law 
of  such  British  possession,  or,  if  there  is  no  such  law,  as  the  court  by  general  orders  or 
rules  from  time  to  time  directs  ; 

"  (3.)  An  appeal  to  Her  Majesty  in  Council  shall  be  from  any  order  made  by  the 
court  in  pursuance  of  this  section  ; 

"(4.)  Every  such  appeal  shall  be  referred  to  the  Judicial  Committee  of  the  Privy 
Council,  and  shall  be  dealt  with  by  them  as  other  appeals  from  courts  in  such  J5ritish 
possession ; 

"(5.)  An  order  granting  a  license  shall  not  be  suspended  by  such  appeal,  but  the 
person  in  whose  favour  the  order  is  made  shall  be  liable  to  account  for  profits,  or  to  pay 
damages  as  may  be  directed  by  Her  Majesty  in  Council  when  the  appeal  is  decided  ; 

"  (6.)  After  the  expiration  of  such  reasonable  period,  not  being  less  than  six  months, 
from  the  first  publication  of  the  book,  as  may  be  provided  by  the  said  Act  of  the  British 
possession,  if  the  book  is  not  then  published  in  such  British  jjossession  in  such  number 
and  manner  as  are  suitable  for  general  circulation  therein,  any  person  may,  notwith- 
standing  anything  in  this  Act,    import  into  such  British    possession  foreign  reprints  of 
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such  book,   subject  to  the  provisions  of  this  Act  and  of  the  said  Act  of  the  British 
possession. 

"  Where  the  last-mentioned  Act  is  altered  by  any  subsequent  Act  of  the  said  British 
possession  the  Order  in  Council  shall  not  be  aflfected  by  such  alteration,  unless  it  seem' 
tit  to  Her  Majesty  in  Council  to  revuke  or  alter  such  order." 


APPENDIX  B. 
Extracts  from  Report  of  Copyright  Commission. 

206.  We  recommend  that  the  difficulty  of  securing  a  supply  of  English  literature  at 
cheap  prices  for  colonial  readers  be  met  in  two  ways  :  1st,  By  the  introduction  of  a 
licensing  system  in  the  colonies  ;  and,  2nd,  By  continuing,  though  with  alterations,  the 
provisions  of  the  Foreign  Reprints  Act. 

207.  In  proposing  the  introduction  of  the  licensing  system  it  is  not  intended  to  in- 
interfere  with  the  power  now  possessed  by  the  colonial  legislatures  of  dealing  with  the 
subject  of  copyright,  so  far  as  their  own  colonies  are  concerned.  We  recommend  that  in 
case  the  owner  of  a  copyright  work  should  not  avail  himself  of  the  provisions  of  the 
copyright  law  (if  any)  in  a  colony,  and  in  case  no  adequate  provision  be  made  by 
republication  in  the  colony  or  otherwise  within  a  reasonable  time  after  publication  else- 
where for  a  supply  of  the  work  sufficient  for  general  sale  or  circulation  in  the  colony,  a 
license  may,  upon  an  apj)lication,  be  granted  to  republish  the  work  in  the  colony,  subject 
to  a  royalty  in  favour  of  the  copyright  owner  of  not  less  than  a  specified  sum  per  cent 
on  the  retail  price,  as  may  be  settled  by  any  local  law.  Effective  provision  for  the  due 
collection  and  transmission  to  the  copyright  owner  of  such  royalty  should  be  made  by 
such  law. 

208.  We  do  not  feel  that  we  can  be  more  definite  in  our  recommendation  than  this, 
nor  indeed  do  we  think  that  the  details  of  such  a  law  could  be  settled  by  the  Imperial 
legislature.  We  should  prefer  to  leave  the  settlement  of  such  details  to  special  legis- 
lation in  each  colon}'. 

209.  With  regard  to  the  continuance  of  the  Foreign  Reprints  Act,  we  have  already 
stated  that  strong  efforts  have  been  made  to  procure  its  repeal.  In  March,  1870,  at  a 
meeting  of  the  leading  authors  and  publishers,  over  which  the  late  Earl  Stanhope  presided, 
the  following  resolution  was  passed:  "That  a  representation  be  made  to  the  right 
honourable  the  first  Lord  of  the  Tifasury,  pointing  out  the  great  hardships  sustained  by 
IJritish  authors  and  publisiiers  from  the  operation  of  the  Imperial  Copyright  Act  of 
1817,  aiul  stating  the  «';u-nest  desire  they  feel  that  Her  Majesty's  government  may 
deem  it  right  to  propose  its  prompt  repeal." 

210.  We  arc  fully  sonsil>le  of  the  weight  that  must  attach  to  the  opinions  of  persons 
.so  <|ualified  to  foi'in  ii  judgment  on  this  matter,  but  upon  careful  consideration  of  the 
subj(!ct  and  of  the  ])eculiur  posit idii  of  many  of  your  Majesty's  colonies,  and  upon  this 
prtint  we  would  icfei-  to  the  .iiisweis  letuined  by  the  colonies  to  Lord  Kimberley's 
circular  de^p.itch  of  the  2!Mh  .Inly.  is7;>,  we  are  not  prepared  to  recommend  the  simple 
re|)eal  of  the  Art  ot  1>«I7,  and  the  iniist.(|U('nt  determination  of  the  power  now  vested  in 
your  Majesty,  of  allowing  the  int  i  (idiict  inn  of  foreign  I'eprints  into  colonies  which  have 
nia  !e  due  ]ii-n\  ision  for  secuiing  the  iii,dits  of  i'ritish  authors. 

211.  W  e  l.eli.-ve  that  although  the  sy-tem  of  i-epublieation  under  a  license  may  be 
well  adapted  to  somk;  of  the  la!i,'er  eolonii  s  which  have  printing  and  publishing  firms  of 
their  own  and  \\lii<-h  could  n'priiit  and  ivpnl.lish  foi'  them.selves  with  every  prospect  of 
fair  n'muneration,  it  woidd  be  practically  inapplicable  in  the  case  of  many  of  the  smaller 
colonies.  These  latter  iiow  depend  alnu.-t  wholly  on  foreign  reprints  for  a  supply  of 
literature:  and  to  sweep  awav  the  Forrl-n  Keprints  Act  without  establishitig  some 
other  system  .if  sui.ply    would  he  to  depii\,'    them  in  a  gieat   measure  of  English  books. 

212.  FmiI  wc  ai-e  of  opiniipii  that  it  h.e^  I n  proxed  necessary  to  amend  the  existing 

law,  for  the    purpose  of  more  efiVctually    protcMing   the   rights   of  owners   of  copyright. 
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whilst  affording  to  colonial  readers  the  means  of  making  themselves  acquainted  with  the 
literature  of  the  day. 

213.  As  the  provisions  hitherto  made  in  the  different  colonies  to  which  Orders  in 
Council  have  been  applied,  have  failed  to  secure  remuneration  to  proprietors  of  copyright, 
we  recommend  that  power  should  be  given  to  your  Majesty  to  repeal  the  existing  Orders 
in  Council  and  that  no  future  Order  in  Council  should  be  made  under  that  Act  until 
sufficient  provision  has  been  made  by  local  law  for  better  securing  the  payment  of  the 
duty  upon  foreign  reprints  to  the  owners  of  copyright  works. 

214.  Probably  it  would  be  desirable  to  grant  a  certain  period  to  the  colonies,  for  the 
purpose  of  enabling  them  to  propose  further  and  better  provisions,  before  such  revocation 
actually  takes  place.  In  that  case,  however,  it  should  be  dearly  understood  that  your 
Majesty  is  in  no  way  pledged,  by  the  grant  of  such  delaj^  to  i«sue  any  fresh  Order  in 
Council  ;  and  power  should  be  given  to  your  Majesty  in  Council  to  revoke,  at  any  time, 
any  future  Order  in  Council,  should  the  provisions  of  the  Colonial  law  prove  practically 
insufficient. 

215.  It.  is  perhaps  hardly  within  the  scope  of  this  commission  to  suggest  what  pro- 
visions your  Majesty  should  be  advised  to  consider  sufficient,  within  the  meaning  of  the 
Act,  to  secure  the  rights  of  the  proprietors  of  copyright.  But  it  appears  to  us  that 
possibly  some  arrangement  might  be  effected  by  which  all  foreign  reprints  should  be  sent 
to  certain  specified  places  in  the  colony,  and  should  be  there  stamped  with  date  of 
admission  upon  payment  of  the  duty,  which  could  then  be  transmitted  here  to  the 
Treasury  or  Board  of  Trade  for  the  author.  All  copies  of  foreign  reprints  not  so  stamped 
should  be  liable  to  seizure,  and  it  is  worthy  of  consideration  whether  some  penalty  might 
not  also  be  affixed  to  the  dealing  with  unstamped  copies. 

216.  And  having  regard  to  the  power  which  we  have  contemplated  for  authors  to 
obtain  colonial  copyright  by  republication  in  the  colonies  and  to  the  licensing  system 
which  we  have  sugge-^ted,  we  recommend  that  where  an  Order  in  Council  for  the 
admission  of  foreign  reprints  has  been  made,  such  reprints  should  not,  unless  with  the 
consent  of  the  owner  of  the  copyright,  be  imported  into  the  colony  : — 

1.  Where  the  owner  has  availed  himself  of  the  local  copyright  law,  if  any  ; 

2.  Where  an  adequate  provision,  as  pointed  out  in  paragraph  207,  has  been  made  ;  or 

3.  After  there  has  been  a  republication  under  the  licensing  system. 


His  Excellency  the  Governor  General  to  the  Marquess  of  Rijjoii. 

Government  House,  Ottawa,  10th  February,  1894. 

Ma'  Lord, — My  ministers  have  had  under  consideration  your  lorship's  despatch  of 
the  30th  June,  1892,  transmitting  the  report  of  the  committee  appointed  to  consider 
tlie  petition  of  the  Canadian  parliament  praying  that  it  might  be  granted  wider  powers 
of  legislation ^as  regards  copyright,  and  that  notice  might  be  given  of  the  withdrawal  of 
Canada  from  the  Berne  Copyrigth  Convention,  and  the  approved  minute  of  council  of 
which  I  have  the  honour  to  inclose  a  copy,  received  by  me  to-day,  contains  an  expres- 
sion of  their  views  upon  tliis  despatch. 

Your  lordship  will  observe  tliat  ministers  consider  that  nothing  containe*!  in  the 
report  is  likely  to  change  their  opinion  as  to  the  propriety  of  notice  being  given  with 
the  least  possible  deja}^,  of  the  withdrawal  of  Canada  from  the  Berne  Convention,  and 
further  press  their  recjuest  that  sucli  notice  be  given. 

With  regard,  however,  to  the  question  of  the  enactment  of  Imperial  legislation  to 
give  greater  freedom  to  the  Canadian  parliament  in  dealing  with  questions  of  copyright, 
a  further  report  is  promised  Ijy  the  government. 


I  have,  etc.. 


ABERDEEN. 
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Report  of  a  Committee  of  the  Honourable  the  Privy  Council,  approved  by  His  Excellency 
the  Governor  General  in  Council,  on  the  23rd  January,  189 Ji^ 

The  committee  of  the  Privy  Council  have  had  under  consideration,  a  despatch,  hereto 
attached,  dated  30th  June,  1892,  from  the  right  honourable  the  Principal  Secretary 
of  State  for  the  Colonies,  relating  to  the  address  to  Her  Majesty  from  the  Senate  and 
Commons  of  Canada  praying  for  Imperial  legislation  which  should  explicitly  confer  upon 
the  parliament  of  Canada  the  power  to  legislate  on  all  matters  relating  to  copyright, 
without  regard  to  statutes  in  force  when  the  parliament  of  Canada  was  established  ;  and 
praying  further  that  notice  might  be  given  of  the  withdrawal  of  Canada  from  the  Berne 
Copyright  Convention. 

The  Minister  of  Justice,  to  whom  the  matter  was  referred,  observes  that  the  despatch 
now  under  consideration  states  that  the  petition  was  ordered  by  Her  Majesty  to  be  taken 
into  consideration  by  those  of  Her  Majesty's  ministers  whose  departments  were  more 
immediately  concerned  in  the  subject,  and  that  a  committee  had  been  appointed,  of 
leading  otiicials  of  the  Department  of  Foreign  Affairs,  of  the  Department  of  the  Colo- 
nial Office,  and  of  the  Board  of  Trade,  to  consider,  with  the  assistance  of  one  of  the 
parliamentary  counsel,  the  whole  question  of  Canadian  Copyright  and  to  report 
thereon. 

The  minister  also  observes  that  the  despatch  further  stated  that,  in  the  view  of 
Her  Majesty's  government,  it  appeared  to  be  desirable,  before  any  action  should  be 
taken  upon  this  report,  that  an  opportunity  should  be  given  to  the  Dominion  of  Canada 
once  more  to  consider  the  whole  subject  in  the  light  thrown  upon  it  by  the  researches 
of  the  Committee,  and  the  report  was  transmitted  to  his  Excellency  along  with  the 
despatcli. 

Tlie  minister  further  observes  that,  having  carefully  perused  the  report  of  the 
committee  referred  to,  he  is  opinion  that  nothing  contained  therein  is  likely  to  change 
the  opinion  of  your  Excellency's  advisers  as  to  the  propriety  of  the  request  which  they 
have  pressed  on  several  occasions,  and  which  the  parliament  of  Canada  has,  on  more 
than  one  occasion,  unanimously  endorsed,  namely,  the  request  that  notice  should  be 
given,  with  the  least  possible  delay,  of  the  withdrawal  of  Canada  from  the  Berne  Con- 
vention. 

The  minister  deems  it  unnecessary  to  remind  your  Excellency  that  Canada  has  been 
repeatedly  assured  that  her  continuance  in  any  tre.aty  arrangement  of  this  kind  would 
be  subject  to  her  desire  to  withdraw  at  any  time  on  giving  the  prescribed  notice,  and, 
now  that  the  policy  of  Canada  has  been  so  firmly  established  and  repeatedly  pressed 
upon  Her  Majesty's  government,  b  itli  by  parliament  and  by  your  Excellency's  advisers, 
he  (the  minister)  recommends  thai  youi- Excellency  l)e  requested  to  move  Her  Majesty's 
Secretarv  of  State  for  the  Colonies  to  cause  such  notice  to  be  given  without  further 
delay. 

The  minister  states  that  he  will  respectfully  submit  some  observations  upon  the 
report  of  the  eonimittee  b<>fore  ictcrred  to  (,n  tlie  other  subject  embodied  in  the  address 
of  the  Canadian  pailiament  to  lb  r  Majesty,  namely,  the  adoption  of  legi-slation  in  the 
parliament  of  the  I'liited  Kingdom  ^M\iiii;  greater  freedom  to  the  parliament  of  Canada 
in  dealing  with  the  subject  of  eopyi  ii^'ht.  but  he  submits  that,  in  the  meantime,  the  notice 
of  withdrawal  from  the  I?erne  Convention   should  in  any  case  be  given. 

The  <'oinmittee  advise  that  your  I'.xcllenev  be  moved  to  forward  a  certified  copy 
of  this  minuti',  if  approved  to  the  liight  iloiiourai)le  the  Principal  Secretary  of  State  for 
the  Colonies. 

.Ml  of  which  is  re-pectfully  sulimitte.l  t'or  youi-  l^vcellency's  approval. 

.lollN  J.  :\lcGEE, 

Cli'rk  of  till'  Privy  CouiicU. 
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His  Excellency  the  Governor  General  to  the  Marquess  of  Ripon. 

Government  House,  Ottawa,  20th  February,  1894. 
My  Lord, 

With  reference  to  previous  correspondence  relative  to  the  question  of  copyright  in 
Canada,  I  have  the  honour  to  forward  herewith  copy  of  an  approved  Minute  of  the  Privy 
Council,  which  I  have  this  day  received,  submitting  a  report  by  the  Minister  of  Justice 
in  which  he  recapitulates  the  history  of  the  question  and  again  urges  that  steps  be  taken 
by  Her  Majesty's  government  to  remove  the  restrictions  which  prevent  the  Canadian 
parliament  dealing  freely  with  matters  relating  to  copyright. 

I  have,  &c., 

ABERDEEN. 


Report  of  a  Committee  of  the  Honourahlf  the  Privy  Council  apjyroved  hy  His  Excellency 

the  Governor  General  in  Council,  on  the  7th  February,  1894- 

The  committee  of  the  Privy  Council  have  had  under  consideration  the  annexed 
report  of  the  Minister  of  Justice,  relating  to  copyright  in  Canada. 

The  committee,  concurring  therein,  advise  that  your  Excellency  be  moved  to  for- 
ward a  certified  copy  of  this  minute,  if  approved,  and  the  appended  report  and  annex  to 
the  Right  Honourable  the  Principal  Secretary  of  State  for  the  Colonies. 

All  of  which  is  respectfully  submitted  for  your  Excellency's  approval. 

JOHN  J.  McGEE, 

Clerk  of  the  Privy  Council. 

2'o  His  Excellency  the  Governor  General  in  Coi07icil  : 

1.  The  undersigned,  having  had  under  consideration  a  despatch  from  Lord  Knuts- 
ford  to  your  Excellency's  predecessor,  dated  30th  June,  1892,  in  reply  to  a  despatch  of 
his  Excellency  Lord  Stanley  of  Preston,  of  the  19th  October,  1891,  in  which  his  Excel- 
lency transmitted  an  address  to  Iler  Majesty  from  the  Senate  and  Commons  of  Canada, 
praying  for  Imperial  legislation  which  should  explicitly  confer  upon  the  parliament  of 
Canada  the  power  to  legislate  on  all  matters  relating  to  copyright  in  Canada  without 
regard  to  statutes  in  force  when  the  parliament  of  Canada  was  established,  etc.,  etc., 
has  the  honour  to  sul>mit  the  following  observations  upon  the  report  which  accompanied 
the  despatch  of  Lord  Knutsford,  and  which  had  been  made  by  departmental  represen- 
tatives of  the  Colonial  Otlice,  Forrign  Office,  Board  of  Trade  and  Parliamentary  Coun- 
sel's Office,  to  the  Right  Honourable  Sir  Michael  Hicks  Beach  on  the  subject  of  Cana- 
dian copyright. 

2.  It  is  no  doubt,  true,  as  stated  in  the  third  paragraph  of  the  report  of  the  com- 
mittee, that  from  the  point  of  view  of  British  authors  and  publishers,  the  Imperial 
statute  of  1  842  was  satisfactory  to  those  authors  and  publishers  ;  because  it  gave  the 
British  author  and  publisher  a  monopoly,  by  copyright,  extending  over  the  Sovereign's 
dominions,  for  42  years  from  the  first  publication,  or  seven  years  from  t!'.e  author's  death. 
It  may  be  regarded,  indeed,  as  a  continuance,  for  their  benefit,  of  the  system  which  was 
based  on  the  idea  that  the  colonies  were  to  be  preserved  only  for  the  benefit  of  the 
producers  in  the  British  Islands,  and  that  the  inhabitants  of  those  colonies  had  no  i  ights 
of  self-government  or  otherwise,  which  were  inconsistent  with  the  interests  of  British 
producers. 

3.  The  colonial  publisher  and  the  colonial  reader,  nowever,  had  every  reason  to  be 
dissatisfied  with  the  enactment  of  1842,  and  it  is  not  to  be  wondered  at  that  their 
j-epresentatives  made  very  emphatic  protests.  Those  protests  are  enumerated  and 
refeired  to  in  the  letter  of  the  undersigned  to  Lord  Knutsford,  dated  14th  July  1890, 
which  forms  an  appendix  to  this  report. 
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4.  The  protests  and  the  agitation  for  redress  continued  until  1846,  when  Mr.  Glad- 
stone gave  warning  to  the  publishing  trade  in  England  that  they  must  be  induced  "  to 
modify  any  exclusive  view  which  might  still  prevail  in  regard  to  this  important  subject ;  " 
and  shortly  afterwards  a  report  was  made  from  the  Colonial  Office  to  the  Board  of  Trad& 
intimating  the  decision  of  the  Secretary  of  State  for  the  Colonies,  Earl  Grey,  that  after 
the  repeated  remonstrances  which  had  been  received  from  the  North  American  colonies 
on  the  subject  of  the  circulation  there  of  literary  works  of  the  United  Kingdom,  he 
proposed  to  leave  to  colonial  legislatures  the  duty  and  responsibility  of  enacting  laws 
which  they  should  deem  proper  for  securing  the  rights  of  authors  and  the  interests  of 
the  public." 

5.  Earl  Grey  requested  that  the  Board  of  Trade  thould  be  moved  to  take  "  such 
measures  as  might  be  expedient  for  submitting  to  parliament,  at  the  ensuing  session, 
a  bill  authorizing  the  Queen  to  extend  the  royal  sanction  to  any  colonial  law  or 
ordinance  which  might  be  passed  respecting  copyright,  notwithstanding  the  repugnancy 
of  any  such  law  or  ordinance  to  the  copyright  law  of  the  United  Kingdom." 

6.  The  circular  of  Earl  Grey  to  the  Governors  of  the  North  American  colonies, 
which  followed,  dated  November,  1846,  announced  that  this  was  settled  as  the  policy  of 
Her  Majesty's  government,  and  the  Governors  were  informed  that  a  measure  to  carry 
out  that  suggestion  would  be  introduced  at  the  ensuing  session.  The  full  text  of  this 
circular  will  be  found  in  the  appendix,  and  it  is  remarkable  that  the  assurance  thus  given, 
of  the  policy  of  Her  Majesty's  government  towards  the  North  American  colonies,  remains 
unfulfilled  to  this  day,  in  consequence,  it  must  be  assumed,  of  the  influence  which  two 
classes — the  authors  and  the  publishers  in  the  United  Kingdom — were  and  have  been 
able  to  exercise  with  regard  to  the  legislation  which  had  been  promised,  in  relation  to  a 
matter  so  important  to  Her  Majesty's  colonies. 

7.  In  paragraph  6  of  the  report,  the  committee  thus  refer  to  the  pledge  given  by 
Her  Majesty's  government  to  the  colonies  : 

"  It  was,  however,  eventually  determined  not  to  legislate  in  accordance  with  the 
terms  of  Lord  Grey's  despatch,  but,  instead,  to  pass  the  Imperial  Act  which  bears  the 
short  title  of  the  'Colonial  Copyright  Act  of  1847  '  but  is  commonly  known  as  '  The 
Foreign  Reprints  Act.'" 

8.  It  nught  1)6  supposed,  from  this  mode  of  stating  the  case,  that  the  "  determi- 
nation not  to  legislate  in  accordance  with  the  terms  of  Lord  Grey's  despatch  "  was  a 
determination  arrived  at  as  the  result  of  an  understanding  with  the  colonies,  that  this 
measure  should  be  accepted  as  a  substitute  for  the  concession  which  Lord  Grey  had 
promised.  This,  however,  does  not  appear  to  have  been  the  case.  It  was  a  measure 
of  teinj)orary  and  pai-tial  nOief,  and  it  can  hardly  be  supposed  that  a  determination  was 
arrived  at  \)y  Her  .Majesty's  government,  to  abandon  or  repudiate  the  pledge  which  had 
lM>en  so  formally  given,  or  even  to  substitute  for  what  had  been  promised  a  measure 
which,  while  it  might  satisfy  ])rfseiit  wants,  fell  vastly  short  of  what  had  been  promised. 
Till!  "  Foreign  Itepiiuts  Act  was,  no  doubt,  adopted  merely  as  a  measure  of  temporary 
relief  and  until  the  wider-  nieasure  could  be  obtained. 

0.  P.iragra]ili  H  of  the  coinmiltees  report  states  that  the  Act  "  was  satisfactory 
from  '•  the  jmint  of  view  of  the  Canadian  I'cader,  because  it  enabled  him  to  obtain  cheap 
repi-ints  of  I'.iitish  <-opyiight  l)ooks.'  Tt  is  true  that  the  "Foreign  lleprints  Act"  was, 
as  stated  iihove,  a  measure  of  relief  to  the  Canadian  reader  for  the  reason  given  in  the 
paragraph  iiuoted.  The  legislat ui'es  of  the  colonic^s  were  willing  to  wait  a  reasonable 
time    foi-    the   fullihiient  of    Iviil    (J ley's   ]>roniise,  and    in   the    meantime    to   accept   the 

temporary    expedient    by  whicli  the  noply  which  excluded  British  literature  from  the 

borders  of  the  colonics,  was  i-elaxed  in  ta\ouf  of  an  impost  for  the  benefit  of  those  who 
had  a  (statutory)  right  to  tliat  monopnlv.  1  n  sliort  the  Imperial  parliament,  finding 
tiie  m(»noj.oly  so  -reat  a  griev:ince,  obliired  the  holders  of  it  to  compound  for  money 
oomp:-n'<aliori  which  the  colonist  would  pay  without  much  expression  of  discontent,  even 
if  it  invoh«-<l  the  denial  to  his  country,  lni-  a  time,  of  the  rights  of  self-government  which 
sliould  have  beei.  .-onsidefed  at  least  as  iiniM,i-tant  as  the  (statutory)  rights  of  copyright 
holders,  and  which  liad  lieen  jironiised  in  the  plainest  terms. 


APPENDIX   A.  1301 


10.  It  was  quite  obvious,  however,  that  the  colonies  would  not  rest  satisfied  with 
such  a  system.  The  growth  and  development  of  their  publishing  interest  would  have 
put  an  end  to  acquiescence  in  the  scheme,  even  if  the  legislatures  had  been  willing  to 
continue  to  be  denied  their  proper  powers  and  to  be  tax-gatherers  for  a  privileged  class 
outside  the  country. 

11.  In  March,  1870,  the  British  copyright  owners,  not  being  satisfied  with  the 
proceeds  of  the  taxation  on  foreign  reprints,  and  desiring  their  monopoly  restored  to  its 
full  vigour,  demanded  the  repeal  of  the  Foreign  Reprints  Act. 

12.  The  Copyright  Commission  of  1876  followed,  and  in  their  report  of  1879  it  was 
stated  that  copyright  holders  had  only  received,  as  the  result  of  their  taxing  scheme, 
from  nineteen  colonies  which  had  taken  advantage  of  the  Act,  ^1,155  13s.  2^d. ;  but  it  is 
to  be  observed  that  of  this  sum  ^^1,084  13s.  3Jc/.  was  received  from  Canada,  leaving 
about  ^71  as  the  contribution  from  the  other  eighteen  colonies.  Probably  the  same 
proportion  has  been  continued  since.  Great  pains  have  been  taken  to  collect  the  tax 
for  the  benefit  of  copyright  holders,  notwithstanding  the  belief  has  been  growing,  from 
year  to  year,  that  the  present  state  of  the  law  is  odious  and  unjust.  The  copyright 
holders  of  the  United  Kingdom  have  made  suggestions  from  time  to  time  for  improve- 
ments of  the  method  of  collecting  this  tax,  in  order  that  the  proceeds  may  be  augmented, 
and  the  government  of  the  Dominion  has  always  made  the  collections  vigilantly  and  in 
good  faith.  They  are  willing  even  to  adopt  improved  methods  of  collection,  but  they 
can  only  offer  to  do  so  as  part  of  an  improved  scheme  of  copyright,  such  as  that  embo- 
died in  the  Canadian  Act  of  1889,  and  by  way  of  an  amendment  to  some  such  enact- 
ment as  that,  to  come  into  force  concurrently  with  such  Act. 

13.  While,  as  has  been  stated,  the 'Foreign  Reprints  Act'  gave  a  measure  of  relief 
to  the  Canadian  reading  public,  it  had  the  effect  of  creating  a  monopoly  for  the  publishers 
of  the  United  States  and  of  preventing  the  publishing  business  of  Canada  from  attaining 
dimensions  such  as  might  reasonably  have  been  expected  in  a  country  where  the  whole 
population  is  a  reading  population,  and  where  the  practice  has  always  been,  with  few 
exceptions,  compared  with  European  countries,  for  the  people  to  buy  the  books  which 
they  read.  In  spite  of  this  disadvantage  the  publishing  interest  has  grown  very  consi- 
derably. It  has  been  represented  in  some  former  discussions  on  this  question  as  being 
small  and  unimportant.  All  that  seems  necessary  to  be  said  upon  that  subject,  for  the 
present,  is  that  it  is  small  in  comparison  with  what  it  should  be,  and  in  comparison 
with  what  it  would  be  under  a  proper  adjustment  of  the  copyright  laws. 

14.  It  is  noted  in  paragraph  14  of  the  committee's  report,  that  the  Senate  of 
Canada  adopted  an  address  to  Her  Majesty  in  1868,  urging  the  change  which  Lord 
Grey  had  promised,  that  the  answer  thereto  on  the  22nd  of  July,  1865,  was  merely  that 
the  question  was  too  important,  and  involved  too  many  questions  of  imperial  policy  for 
legislation  at  that  session  of  parliament,  and  it  was  then  intimated  that  negotiations 
with  the  United  States  on  the  subject  of  copyright  required  some  delay  in  dealing  with 
the  colonies  with  regard  to  that  interest. 

15.  The  part  which  negotiations  with  the  United  States  have  played  in  this 
discussion  with  Canada  will  be  referred  to  hereafter,  but  it  is  apparent  that  for  more 
than  twenty  years  these  negotiations  have  been  made  use  of  as  a  reason  for  postponing 
the  requests,  admitted  to  have  been  reasonable,  which  were  presented  by  the  Dominion 
of  Canada  and  that  when  an  arrangement  was  eventually  made  with  the  United  States, 
the  publishers  of  that  country  received  the  benefit  of  the  British  copyright  monopoly  of 
the  colonies,  with  rights  reserved  in  their  favour  which  were  refused  to  Canada,  and  the 
conclusion  of  that  arrangement  with  the  United  States  is  now  suggested  by  the  com- 
mittee, whose  report  is  under  review,  as  a  new  reason  why  the  demands  of  Canada 
should  not  prevail,  because  it  would  interfere  with  the  United  States  copyright  holders 
who  have  been  presented  with  the  monopoly  of  Canada  for  the  sale  of  their  publications. 

16.  Pursuing  the  narrative,  however,  it  is  important  to  note  that  the  assurances 
which  have  been  received  by  Canada  from  time  to  time  express  sympathy  with  the 
colonial  interests ;  and  that  after  more  than  twenty  years  of  inquiry,  consideration, 
discussion,  sympathy  and  promises,  it  was  stated  by  the  Lords  of  Trade,  with  reference 
to  that  address  of  the  Senate,  that  the  subject  was  "  a  matter  that  called  for  inquiry  " 
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and  that  "  an  endea/our  should  be  made  to  place  the  general  law  on  copyright,  especially 
that  part  of  it  which  concerned  the  whole  continent  of  America,  on  a  more  satisfactory 
footing." 

17.  It  may  be  observed  here  that  by  the  arrangement  with  the  United  States  "  the 
general  law  of  copyright,  in  so  far  as  it  concerned  *  *  *  *  continent  of  America," 
was  indeed  put  on  a  footing  more  satisfactory  as  regards  the  British  author  and  publisher 
and  the  United  States  publisher,  but  that  part  of  the  continent  of  North  America 
which  bears  allegiance  to  Her  Majesty  has  received  no  consideration  in  the  improvement 
of  the  law. 

18.  The  Duke  of  Buckingham  and  Chandos  on  the  31st  July,  1868,  sending  his 
formal  reply  to  the  despatch  accompanying  the  address  of  the  Senate,  made  the  admission, 
which  was  not  very  remarkable  at  that  stage  of  the  discussion,  that  "  the  law  of  copy- 
right generally  might  be  a  very  fit  subject  for  future  consideration." 

1 9.  The  Canadian  government  were  of  the  same  opinion,  and  on  9th  April,  1869,  they 
transmitted  another  representation  on  the  suV>ject,  but  the  Board  of  Trade  considered 
that  the  Canadian  proposal  should  not  be  adopted  immediately,  because  nothing  could 
be  done  for  Canada  unless  the  United  States  were  a  party  to  the  arrangement,  and  that 
"  whatever  protection  should  be  given  to  authors  on  one  side  the  St.  Lawrence  must,  in 
"  order  to  be  effectual,  be  extended  to  the  other."  The  equivalent  proposition  would 
seem  also  to  be  iuiplied,  viz.,  that  whatever  protection  might  be  given  to  publishers  on 
one  side  the  St.  Lawrence  must  be  extended  to  the  other.  Her  Majesty's  government, 
however,  have  not  yet  carried  out  those  propositions  because  they  have  agreed  to  an  ar- 
rangement by  which  the  British  author  or  publisher,  in  order  to  get  the  benefit  of  copy- 
right protection  in  the  United  States,  is  obliged  to  print  his  book  from  type  set  in  the 
United  States,  and  it  yet  withholds  from  Canada  the  concession  of  allowing  a  Canadian 
publisher  to  reprint  at  all,  even  from  plates  imported  from  Great  Britain,  and  on  pay- 
ment of  a  tax  levied  in  favour  of  the  copyright  holder  on  every  copy  of  the  publication. 

20.  Canada  was  assured,  however,  by  Earl  Granville's  despatch  of  the  20th  Octo- 
l)er,  1869,  that  at  the  ensuing  session  of  parliament  copyright  would  be  permitted  on 
publication  in  the  colonies,  a  concession  of  very  slight  and  doubtful  importance.  When, 
under  the  JiJerne  Convention,  a  concession  in  that  direction  was  given,  the  Colonial  au- 
thor or  publisher  received  his  slight  privilege  only  in  common  with  the  authors  and 
publishers  of  all  the  other  countries  included  in  that  convention. 

21.  Attention  is  again  called  to  the  report  of  the  Minister  of  Finance  of  Canada 
in  1870,  followed  by  the  reiiuest  of  Lord  Kimberley  on  the  29th  of  July,  1870,  that  the 
views  of  the  Canadian  governniont  might  be  again  forwarded  in  order  that  Her  Majes- 
ty's gvjvernment  might  give  the  consideration  before  the  ensuing  session — and  to  the 
report  from  the  Minister  of  Finance  and  of  Agriculture,  dated  30th  November,  1870,  in 
which  those  views  were  once  more  set  forth.  Consideration  seems  not  to  have  been 
given  to  the  information  thus  asked  for  and  obtained,  and  on  the  14th  of  May  1872, 
the  views  of  the  Canadian  government  were  again  set  forth  in  a  report  of  the  same 
ministers   which  was  adopted  and  transmitted  on  the  14th  of  the  same  month. 

22.  After  thirty  3-eiirs  of  reiterated  complaints,  the  Canadian  government  felt 
called  upon  to  declare  the  (;xisting  system  "  wholly  indefensible,"  and  to  state  that  the 
Canadian  publishers  were  being  "  treated  with  the  greatest  injustice."  The  report  of 
the  ministers  stated  that  it  had  "long  been  the  custom  of  owners  of  British  copyright 
to  sell  to  "  American  publishers  advance  sheets  of  their  works,  and  when  Canadian 
puljlishers '■  had  "  ollered  to  accpiii-e  copyiight  in  Canada  by  purchase,  they  had  been 
told  that  the  arrangements  matle  betwei'n  the  British  and  American  publishers  were 
such  as  to  prevent  negotiations  with  Canadians." 

2:5.  In  the  same  year  a  Copyriglit  Act  was  passed  by  the  Canadian  parliament  and 
forwarded  for  Her  .Majesty's  assent.  It  was  l)ased  on  the  same  principles  as  the  Cana- 
dian Copyright  Act  of  1)^S9.      Tlie  assent  was  withheld. 

24.  The  undersigned  does  not  jjroposc.  in  the  course  of  these  observations,  to  detail 
at  length  th<!  various  negotiations  which  liavt^  taken  place.  They  will  be  found  more 
fully  stated  in  the  ai)i>endix  hereto.  Attention  is  called  to  them  in  this  place  chiefly 
because   many   which  seemed   to  the  undersigned  to   be    of  importance   are   not  men- 
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tioned  in  the  report  of  the  committee,  and  because  it  seems  important  to  notice  that 
from  the  commencement  of  the  agitation  in  1842  down  to  the  present  year,  the  repre- 
sentations from  the  North  American  Colonies  have  met  with  the  same  response  from 
Her  Majesty's  government,  namely,  an  admission  that  grievances  existed  as  stated,  pro- 
mise of  redress — followed  by  expressions  of  determination  to  consider  the  subject  and  a 
declaration  that  the  measure  proposed  by  the  parliament  of  Canada  to  lessen  the  griev- 
ances was  beyond  the  powers  of  that  parliament  and  must  be  authorized  by  an  Act  of 
the  Imperial  parliament  in  order  to  be  effectual. 

25.  The  despatch  of  Lord  Carnarvon,  dated  15th  June,  1874,  is  an  illustration  of 
the  progress  which  the  agitation  had  made  since  Her  Majesty's  government,  in  1846, 
with  a  full  knowledge  of  the  whole  subject,  had  promised  to  confer  full  legislative  powers 
at  the  ensuing  session.  His  lordship  stated  then  (twenty-eight  years  after  Lord  Grey's 
circular  despatch)  that  he  was  aware  "  that  the  subject  of  Colonial  copyright  had  long 
"  been  under  consideration,"  that  he  was  ready  "to  co-operate"  and  that  he  had  "a 
"  confident  hope  "  that  Her  Majesty's  government  might,  "  without  difficulty  be  able  to 
"  agree  on  the  provisions  of  a  measure  which,  while  preserving  the  rights  of  owners  of 
"  copyright  works  "  in  the  United  Kingdom  "  under  the  Imperial  Act,  would  give  effect 
"  to  the  views  of  the  Canadian  government  and  parliament." 

26.  One  of  the  most  important  points  in  the  narrative  is  that  mentioned  in  para- 
graph 21  of  the  committee's  report,  namely,  the  appointment  of  a  Royal  Commission  on 
Copyright  in  1876,  and  also  the  report  of  that  commission  in  1879.  It  appears  necessary 
to  point  out  that  the  report  of  that  commission  recommends  the  adoption  of  the  prin- 
ciple on  which  is  based  the  Canadian  Copyright  Act  of  1889,  namely,  the  establishment 
of  a  licensing  system  for  republications  of  copyright  works  in  the  colonies  and  the  col- 
lection of  a  tax  in  favour  of  the  copyright  holder  as  a  compensation. 

27.  In  pursuing  the  course  of  discussion  followed  by  the  committee,  whose  report 
is  under  review,  it  seems  proper  to  make  some  reference  to  that  branch  of  the  subject 
which  refers  to  copyright  arrangement  with  other  countries  ;  and  first  to  notice  the  posi- 
tion of  your  Excellency's  government  on  the  subject  of  the  Berne  Copyright  Conven- 
tion. 

28.  At  the  outset,  however,  it  may  be  well  to  state  the  ground  upon  which  the  Ca- 
nadian government  base  their  request  for  the  withdrawal  of  Canada  from  that  conven- 
tion. When  assent  was  given,  on  the  part  of  the  Canadian  government,  to  be  included 
in  that  convention,  one  of  the  considerations  which  prevailed  was  the  confidence  in  the 
assurances  given  by  Her  Majesty's  government  with  regard  to  the  amelioration  of  the 
law  of  copyright  as  it  affected  Canada,  notwithstanding  the  great  delay  which  had  oc- 
curred. But  the  principal  consideration  was  the  fact  that  Canada  could  withdraw  from 
the  convention  on  a  year's  notice  to  that  effect  being  given  to  the  countries  included  in 
the  convention. 

29.  The  Canadian  government  afterwards  formally  requested  Her  Majesty's  govern- 
ment to  give  notice  of  the  withdrawal  of  Canada.  That  request  not  having  been  com- 
plied with,  an  a  idress  of  both  houses  of  parliament  to  Her  Majesty  was  unanimously 
passed  in  the  session  of  1891,  requesting  that  the  notice  be  given.  Recently  your  Excel- 
leiacy's  government  has  forwarded  a  renewed  request  that  the  notice  be  given  without 
further  delay.  The  undersigned  I'espectfully  submits  that  the  reasons  which  induce  per- 
sistence in  this  determination  to  withdraw  from  the  convention  are  in  the  judgment  of 
the  pai'liament  and  government  of  Canada. 

30.  Parliament  has  complete  cognizance  of  Canadian  interests  in  such  matters  and 
has  unanimously  eudors^^d  the  request  of  your  Excellency's  advisers  that  notice  should 
be  given. 

31.  The  statement  was  made  by  the  undersigned,  in  a  previous  report,  that  the 
condition  of  the  publishing  interest  in  Canada  was  made  worse  by  the  Berne  Convention. 
That  statement  is  adhered  to.  The  monopoly  which  was  in  former  years  complained  of 
in  regard  to  British  copyright  holders  is  now  to  l)e  complained  of,  not  only  as  regards 
British  co|>yright  holders,  but  as  to  the  same  class  in  all  countries  included  in  the  Berne 
Copyright  Union.  Canada  is  made  a  close  market  for  their  benefit,  and  the  single 
compensation  given  by  the  convention  for  a  market  of  five  millions  of  reading  people  is 
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the  possible  benefit  to  the  Canadian  author,  whose  interests  seem  not  to  have  been  thus 
cared  for  on  account  of  a  very  high  estimate  of  their  value,  because  the  committee 
whose  report  is  under  review  describe  the  Canadian  author  as  "  belonging  rather  to  tho. 
future  than  to  the  present."  Without  accepting  this  estimate  as  quite  accurate  it  may 
at  least  be  said  that  the  Canadian  parliament  may  be  trusted  to  care  for  the  interests  of 
Canadian  authors.  The  Berne  Convention  had  in  view  considerations  of  society  which 
are  widely  dififerent  from  those  prevailing  in  Canada.  In  Europe  the  reading  population 
in  the  various  countries  is  comparatively  dense  ;  in  Canada  a  population  considerably  less 
than  that  of  London  is  dispersed  over  an  area  nearly  as  large  as  that  of  Europe.  In  the 
cities  of  Europe,  especially  in  Great  Britain,  the  reading  public  is  largely  supplied  from 
the  libraries,  while,  in  Canada,  as  a  general  rule,  he  who  reads  must  buy.  In  European 
countries  the  reading  class  forms  but  a  fraction  of  the  whole  population,  while  in  Canada 
it  comprises  nearly  the  whole  population. 

32.  If  reasons  against  the  continuance  of  Canada  in  the  convention  were  called 
for,  many  would  suggest  themselves,  but  the  undersigned  does  not  understand  that  your 
Excellency's  government  is  called  upon  to  give  those  reasons  or  to  present  an  argument 
to  justify  the  determination  of  Canada  to  withdraw  from  the  convention. 

33.  No  enactment  in  Canada  to  give  efi"ect  to  the  Berne  Convention  has  ever  been 
passed,  although  some  enactment  would  be  necessary  in  order  to  make  the  system  opera- 
tive and  effectual  here. 

34.  As  regards  what  is  called  the  "  arrangement "  made  between  Her  Majesty's  gov- 
ernment and  the  United  States,  some  observations  seem  specially  called  for,  in  view  of  the 
position  taken  by  the  committee  whose  report  is  being  considered.  In  March,  1891, 
Congress  passed  the  present  copyright  law.  That  law  gives  copyright  in  the  United 
States  to  any  author,  whether  a  citizen  of  the  United  States  or  a  subject  of  a  foreign 
state,  on  condition  that  two  printed  copies  of  the  book,  printed  from  type  set  within  the 
limits  of  the  United  States,  be  deposited  (in  accordance  with  regulations  prescribed), 
on  or  before  the  publication  of  the  book.  It  is  necessary,  however,  in  the  case  of  the 
subject  of  a  foreign  state,  to  show  that  his  state  permits  citizens  of  the  United  States 
to  have  the  benefit  of  copyright  on  the  same  terms  as  her  own  citizens.  That  require- 
ment, of  course,  is  easy  of  fulfilment  in  the  case  of  Great  Britain,  for  the  Copyright  Act 
of  1842  permitted  foreigners  to  obtain  copyright,  running  not  only  in  the  United 
Kingdom  but  throughout  Her  Majesty's  dominions,  on  mere  publication  in  Great  Britain, 
without  any  condition  as  to  the  type  being  set  within  the  Queen's  dominions. 

35.  It  seems,  from  the  Coirnnittee's  report,  to  be  considered  that  Lord  Salisbury, 
on  the  15th  June,  ISiH,  made  an  agreement  with  the  United  States  which  is  an  obstacle 
in  the  way  of  the  Canadian  request  for  improved  copyright  legislation  beipg  granted.  If 
such  could  be  supposed  to  be  the  case  the  contention  of  Canada  in  this  respect  would 
present  a  far  more  serious  ground  of  complaint  than  has  been  yet  stated.  The  conten- 
tion would  be,  that  after  promises  of  redress  had  for  many  years  remained  unfulfilled 
and  at  last  fulfilment  postponed  on  the  explanation  that  such  redress  would  be  considered 
in  negotiations  for  an  international  arrangement  with  United  States,  Canada  would  now 
have  to  be  informed  that  her  recjuest  cannot  be  entertained  or  considered  any  longer, 
because  the  international  arrangement  with  the  L'nited  States  precludes  any  considera- 
tion of  her  interests. 

3G.  The  undersigned  submits,  however,  that  such  is  not  a  ^correct  statement  of  the 
facts,  or  a  rcjusonabie  conclusion  from  them.  ]\Ir.  Lincoln,  the  United  States  minister 
at  I»ndon,  appears  to  have  asked  information  from  Lord  Salisbury  as  to  the  state  of  the 
copyright  law  in  the  United  Kingdom.  The  reply  of  Lord  Salisbury  was  that  an  alien, 
by  first  publication  in  any  part  of  Her-  Majesty's  dominions,  could  obtain  the  benefit  of 
British  copyright  and  that  contemporaneous  publication  in  a  foreign  country  did  not 
prevent  the  author  from  obtaining  copyiigiit  in  Great  Britain,  that  residence  in  Her 
Majesty's  dominions  was  not  a  necessary  condilion,  and  the  law  of  copyright  in  force  in 
all  liritish  possessions  permits  citizens  ot  the  T7nited  States  of  America  to  have  the 
benefit  of  copyright  on  tlie  same  basis  as  l>iitish  subjects. 

37.  It  is  sul)mitted  that  in  making  this  statement  Lord  Salisbury  was  merely  stating 
what  he  believed  to  be  the  condition  of  the  law  of  copyright  at  that  time.     He  was  not 
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making  any  treaty  nor  any  arrangement  with  regard  to  copyright,  although,  probably, 
for  convenience  of  expression  the  term,  "  arrangement  with  the  United  States  "  has 
been  used  in  the  report  of  committee,  and  also  in  course  of  these  observations.  The 
committee  in  their  report  seem  to  treat  Lord  Salisbury's  answer  (as  to  the  condition  of 
the  existing  law),  as  an  agreement  and  almost  as  equivalent  to  an  undertaking  that  the 
law  should  never  be  changed.  Otherwise  it  is  difficult  to  understand  such  expressions 
as  are  contained  in  paragraph  51  :  "The  Act  of  1889  "  (meaning  the  Canadian  Act),  if 
confirmed  by  Her  Majesty's  government,  after  the  assurance  given  to  the  government 
of  the  United  States  in  1891,  would  give  rise  to  misconception  and  misunderstanding." 
"Of  cource  if  Canada  were  to  withdraw  from  the  operation  of  the  Act  of  1886,  and 
still  more  if  she  were  allowed  to  withdraw  from  the  Act  of  1842,  there  would  be  not 
merely  a  formal,  but  a  substantial  inconsistency  between  her  legislation  and  Lord  Salis- 
bury's declaration." 

38.  It  is  not  suggested  that  Lord  Salisbury's  declaration  was  that  the  law  should 
not  be  changed,  but  that  seems  to  be  implied.  If  such  is  indeed  to  be  inferred  from 
Lord  Salisbury's  reply  to  Mr.  Lincoln,  it  would  be  well  to  inquire  hovv  long  his  declara- 
tion was  intended  to  coatinue  in  force  or  is  to  be  construed  as  being  in  force  ?  Is  it 
possible  that  the  Convention  of  Berne,  which  was  to  endure  until  a  year  after  denuncia- 
tion, in  so  far  as  Canada  was  concerned,  was  intended  by  Lord  Salisbury  to  be  made 
perpetual  in  its  application  to  Canada,  by  his  making  a  statement  of  the  law  of  the 
United  Kingdom  to  Mr.  Lincoln  ? 

39.  It  seems  perfectly  obvious,  notwithstanding  the  contrary  view  suggested  by  the 
report  of  the  committee,  that  Lord  Salisbury  merely  informed  Mr.  Lincoln  that  on  the 
16th  of  June,  1891,  the  first  condition  above  set  forth,  in  the  United  States  Copyright 
law,  was  complied  with  by  the  state  of  British  law  at  the  time.  Lord  Salisbury's  object 
was  to  show  Mr.  Lincoln  that  Great  Britain  permitted  citizens  of  the  United  States  the 
benefits  of  copyright  on  substantially  the  same  basis  as  to  her  own  citizens.  The 
Canadian  government  and  parliament  ask  for  no  other  condition  of  affairs  ;  and  Lord 
Salisbury's  statement  to  Mr.  Lincoln  will  still  be  good,  and  the  reasonable  requirements 
of  the  United  States  government  will  still  be  satisfied  if  the  Canadian  Act  of  1889  be 
ratified,  beause  American  holders  of  copyright  in  Great  Britain  will  be  on  the  same 
footing  as  British  copyright  holders. 

40.  Before  the  so-called  "  arrangement  with  the  United  States  "  was  made,  in  a 
letter  which  the  undersigned  had  the  honour  to  write  to  Lord  Knutsford,  on  the  14th 
of  July,  1890,  it  was  suggested,  as  is  quoted  in  paragraph  43  of  the  committee's  report : 

"(1.)  That  the  present  policy  of  making  Canada  a  market  for  American  reprints, 
and  closing  the  Canadian  press  for  the  benefit  of  the  American  press,  in  regard  to 
British  copyright  works,  has  a  direct  tendency  to  induce  the  United  States  to  refuse 
any  international  arrangement." 

"(2.)  That  inasmuch  as  the  existing  Canadian  copyright  law  affords  protection  to 
the  copyright  holder  in  every  country  which  may  make  a  treaty  with  Great  Britain,  it 
cannot  be  suggested,  as  it  once  was  that  self-government  in  Canada  on  this  subject 
would  in  the  least  impede  negotiations  with  the  United  States  for  an  international 
arrangement. 

41.  This  prediction  has  been  abundantly  fulfilled  since  the  passage  of  the  United 
States  Copyright  Act.  The  United  States  publishers  now  insist  in  making  their  arrange- 
ments with  British  authors  and  publishers,  on  a  condition  that  Canada  be  included  in 
the  territory  disposed  of.  Furthermore,  the  American  purchasers  of  British  rights 
refuse  to  Canadian  publishers  any  arrangement  for  the  publication  of  reprints  in  Canada. 
In  this  way  the  copyright  holder  outside  of  Canada  not  only  enjoys  in  Canada  a  mono- 
poly which  the  Copyright  Act  of  1842  gave  him,  but  can,  and  does,  sell  to  foreigners 
that  monopoly  in  Canada,  and  the  foreign  purchaser  thus  acquires  the  right,  under  the 
Statute  of  1842  and  the  Berne  Convention  Act  of  1866,  to  lock  the  Canadian  presses 
in  order  that  his  own  may  be  kept  in  operation  to  supply  Canadian  readers. 

42.  It  should  be  observed  that  by  the  Canadian  Copyright  Act  of  1889,  Canada 
asks  less  than  the  United  States  has  obtained.  The  Congress  of  the  United  States  has 
demanded  that,  before  a  British  subject  can  obtain  copyright  in  the   United  States,  his 
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book  shall  be  printed  from  type  set  within  the  limits  of  the  United  States.  Great 
Britain  not  only  accedes  to  this  demand,  but  permits  a  citizen  of  the  United  States  to 
obtain  copyright  of  his  work  in  England,  on  production  of  his  work  there,  printed  on 
the  type  set  in  the  United  States,  and  thus  the  United  States  publisher  at  the  same  _ 
secures  copyright  in  both  countries  for  a  book  produced  from  American  type.  The 
Canadian  Act  would  permit  type  to  be  set  in  England  and  the  plates  imported,  and  on 
printing  therefrom,  copyright  would  be  granted  in  Canada,  if  the  printing  were  done 
within  one  month  of  the  original  publication  elsewhere  ;  but  failing  such  publication, 
the  British  copyright  holder  would  be  secure  in  his  ten  per  cent  royalty  if  the  book 
should  be  republished  (under  license)  in  Canada. 

43.  In  view  of  this  state  of  affairs  it  is  not  accurate  to  say,  as  seems  to  be  suggested 
in  paragraph  54,  section  4  of  the  report  under  review,  that  "  the  present  demand  for 
legislation  on  the  lines  of  the  Canadian  Act  of  1889,  appears  to  come,  not  from  the 
Canadian  reader  or  author,  but  from  the  Canadian  publisher  and  printer,  who  feel 
severely  the  competition  of  rivals  in  the  United  States,  and  wish  to  protect  themselves 
by  excluding  their  rivals'  wares." 

44.  What  the  Canadian  publishers  principally  complain  of,  under  the  present  state 
of  affairs,  is  that  they  are  not  allowed  to  compete  with  publishers  of  the  United  States, 
inasmuch  as  the  British  copyright  holders  dispose  of  their  rights  to  American  publishers 
on  condition  that  the  latter  shall  have  a  monopoly  of  the  Canadian  market. 

45.  Another  statement  contained  in  the  same  paragraph  of  the  report  (section  6), 
indicates  a  want  of  information  as  to  the  facts,  viz.,  the  statement  "  That  the  effect  of 
the  recent  American  Act  would  not  be  to  increase  the  inducement  to  American  publishers 
to  reprint  British  books.  Before  the  Act  they  could  reprint  any  such  books  freely ; 
since  the  Act  they  must  make  arrangements  with  such  authors  as  take  advantage  of 
the  provisions  of  Cnited  States  legislation."  The  fact  is  that  English  books  are  eagerly 
sought  for  by  United  States  publishers.  They  can  afford  to  pay  high  prices  in  view  of 
the  fact  that  the  market  of  Canada  is  included  in  their  purchases.  The  English  authors 
aie  induced  also  to  seek  purchasers  in  the  United  States,  in  order  to  obtain  copyright 
there  and  to  get  their  Looks  printed  from  United  States  type,  which  is  a  condition 
impo.sed  there,  although  not  imposed  in  Britain  on  the  United  States  author  when  he 
seeks  copyright  protection  throughout  the  British  Empire. 

46.  It  is  this  enormous  disadvantage,  and  not  the  competition  of  publishers  in  the 
United  States,  that  Canada  complains  of  and  it  cannot  correctly  be  alleged  that  the 
Canadian  publishers  "are  undersold  by  competitors  who  have  the  advantage  of  larger 
capital  and  a  larger  market." 

47.  The  Commiitee  have  devoted  a  considerable  portion  of  their  report  to  a  state- 
ment of  the  ol)jections  to  the  confirmation  of  the  Canadian  Act  of  1889.  The  under- 
signed forbears,  at  the  firesent  time,  from  entering  into  a  discussion  of  the  legal  views 
on  which  the  necessity  for  an  Imperial  statute  to  confirm  the  Canadian  Act  depends. 
They  have  lieen  fully  set  out  in  a  repoil  which  he  made  in  August,  1889.  To  the  argu- 
ments therein  stated  he  still  adheres,  but  when  it  was  made  apparent,  in  the  reply  which 
wjis  received  to  that  ref)<)rt,  that  the  Colonial  office  had  adopted  a  different  opinion  and  held 
that  an  Imperial  statute  was  necessary,  the  attention  of  the  Canadian  government  and 
parliament  were  immediately  apjilied  to  the  task  of  showing  Her  Majesty's  government 
that,  for  e%-ery  reason  which  could  be  drawn  from  the  assurances  of  the  past,  such  an 
enactment  should  be  speedily  given.  It  was  this  branch  of  the  subject  that  the  under- 
8igne<l  had  the  honour  to  i>resent,  in  his  ],>tter  of  the  14th  July,  1890,  written  at  Lord 
Knutsford's  suggestion,  and  it  is  to  this  branch  of  the  case  that  the  present  observations 
are  intended  principally  to  be  apjilied. 

48.  It  is  proposed,  therefore,  to  consider  the  various  objections  which  are  stated  by 
the  committee  in  their  repot  t. 

The  first  objection  is  this  :  "  It  would  involve  abandonment  of  the  policy  of  inter- 
national and  imperial  copyright  which  Her  Majesty's  government  adopted  and  to 
which  Canji<la  Jissented  onlv  six  vears  ago. 

49.  It  is  denied  that'the  provisions  ot  i  he  Canarlian  Act  would  involve  the  aV)andon- 
ment  of  that  policy,  even  in  so  far  as  Canada  is  concerned,  because  the  copyright  holder 
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■would  still  be  compensated  by  the  royalty  instead  of  the  customs  duty.  As  regards  the 
assent  of  Canada  of  six  years  ago  to  the  Berne  Convention,  Canada's  right  to  withdraw 
from  the  convention  on  a  year's  notice  was  placed  on  the  face  of  the  treaty  and  she 
would  not  have  consented  to  enter  without  that  condition.  The  right  has  never  been 
questioned  and  a  request  that  Her  Majesty's  government  should  give  notice  of  Canada's 
withdrawal  has  been  most  distinctly  and  emphatically  made.  With  a  knowledge  of  these 
facts,  the  committee's  report  in  paragraph  50,  uses  these  words  :  "  If  Canada  presses  for 
withdrawal  from  the  Berne  Convention  her  request  cannot  well  be  refused." 

50.  The  undersigned  ventures  to  express  the  hope  that  no  doubt  will  be  entertained 
on  this  point.  By  an  Order  in  Council,  Canada,  years  ago,  asked  for  the  notice  to  be 
given.  By  an  address  of  both  houses  of  parliament  she  repeated  that  request  in  the 
most  formal  manner  to  Her  Majesty.  By  a  despatch  of  I'ecent  date  your  Excellency's 
government  urged  that  the  notice  be  given  without  any  further  delay  ;  and,  in  case 
there  should  be  any  uncertainty  on  the  subject,  it  is  now  asserted  that  "  Canada  presses 
for  withdrawal  from  the  Berne  Convention." 

51.  The  next  objection  stated  is  that  "  It  would  be  at  least  open  to  the  charge  of 
being  inconsistent  with  the  declaration  as  to  the  law  of  the  United  Kingdom  and  the 
British  possessions  which  was  made  to  the  United  States  by  Lord  Salisbury,  on  the  faith 
of  which  the  United  States  admitted  British  authors  to  the  benefit  of  their  copyright 
law."  This  seems  so  fallacious  as  to  call  for  no  further  comment  than  has  been  made 
upon  it  in  an  earlier  portion  of  this  report.  It  is  impossible,  in  the  view  of  the  under- 
signed, that  Lord  Salisbury's  statement  of  the  law  should  be  construed  as  a  promise  for 
all  time,  or  for  any  time.  But  if,  by  this  statement,  it  is  intended  to  be  inferred  that 
the  United  States  will  hold  at  such  high  value  the  market  of  Canada,  which  they  are 
now  able  to  control,  as  to  refuse  copyright  to  British  authors  if  that  market  be  not  con- 
tinued to  them,  the  demand  for  redress  on  the  part  of  Canada  will  be  more  emphatic 
than  ever,  because  the  inquiry  will  arise  whether  it  is  proposed  to  place  an  important 
commercial  interest  of  Canada  at  the  disposal  of  a  privileged  class  in  Great  Britain  to  be 
bartered  for  privileges  to  that  class  in  a  foreign  country.  It  will  be  necessary  to  con- 
sider at  once  how  long  the  market  of  Canada  is  to  be  thus  controlled,  and  whether  it 
is  to  be  finally  settled  that  Canada  is  to  be  placed  at  a  disadvantage  as  compared  with 
other  countries  in  h^r  neighbourhood  because  her  people  have  retained  connection  with 
the  Empire,  which  they  have  so  long  done  from  very  diflFerent  motives  than  those  of  self 
interest. 

52.  The  next  objection  is  that  the  confirmation  of  the  Canadian  Act  "  would  be 
inconsistent  with  the  policy  of  making  copyright  independent  of  the  place  of  printing  " 
" — a  policy —  which  Her  Majesty's  government  have  for  many  years  been  urging  the 
United  States  to  adopt." 

53.  It  is  well  known  that  the  United  States  have  never  shown  a  disposition  to  adopt 
any  such  policy.  It  is  diflicult  to  suppose  that  any  well-informed  person  entertains  any 
expectation  that  they  will  do  so.  Her  Majesty's  government  evidently  had  no  such 
view  when,  by  Lord  Salisbury's  "arrangement"  with  Mr.  Lincoln,  they  conceded  to 
United  States  citizens  copyright  privileges  throughout  the  British  Empire,  without  that 
policy  being  adopted  on  the  part  of  the  United  States,  but  when,  on  the  contrary,  the 
United  States  emphatically  refused  to  adopt  it.  After  that  arrangement,  it  is  difficult 
to  understand  what  reason  could  be  suggested  to  Congress  for  abrogating  a  condition 
(printing  in  that  countr}')  which  protects  the  labour  of  the  United  States,  to  the  manifest 
disadvantage  of  British  labour  of  the  same  kind,  and  yet  results  in  no  denial  to  United 
States  citizens  of  the  privileges  which  British  subjects  have.  Surely  it  would  not  now 
be  urged  that  Canada  should  any  longer  have  the  granting  of  her  re(i[ueRt  postponed  for 
the  imaginary  reason  that  some  better  arrangement  may  be  made  with  the  United  States, 
of  which  there  is  not  the  slightest  probability,  and  which  would  l)e  of  very  doubtful 
value,  even  if  obtained,  as  far  as  Canada  is  concerned. 

54.  A  further  objection  alleged  against  the  Canadian  Act  of  1889  is  that  "  it  would 
impair  the  right  in  Canada,  of  British  authors,"'  (meaning,  of  course,  British  copyright 
holders),   "  by  whom  the  Canadian  market  is  principally  supplied." 
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55.  This  is  a  statement  of  the  most  doubtful  accuracy.  The  Canadian  Act  would 
secure  to  British  copyright  holders  revenues  which  would  be  a  hundred  fold  that  now 
received  from  Canada,  by  reason  of  the  collection  of  the  stamp  duties  on  Canadian 
reprints  being  substituted  for  customs  collection  on  foreign  reprints.  If  the  British  author  - 
would  sell  his  copyright  in  Canada  (which  he  rarely  does  now,  because  the  purchaser  in 
the  United  States  demands  of  him  that  Canada  shall  be  thrown  into  the  bargain)  he 
would  find  the  product  of  his  copyright  greatly  enchanced  under  the  Act  of  1889.  It  is 
doubtful,  at  the  present  time,  whether  the  United  States  purchaser  pays  anything 
additional  to  the  British  author  in  consideration  of  the  market  of  Canada,  but,  certainly, 
if  the  market  of  Canada  were  purchased  by  those  understanding  the  trade  of  this  country, 
the  price  which  the  author  would  receive  for  the  Canadian  market  woulH  be  greater  than 
it  now  is.  If  the  holder  of  copyright  did  not  sell  the  Canadian  market  he  would  receive 
the  price  from  the  United  States  purchaser  plus  the  additional  revenue  collected  under 
the  license  in  Canada. 

56.  One  widely-read  author  is  known  to  have  sold  his  right  to  a  great  publishing 
house  in  the  United  States.  He  refused  to  sell,  at  that  time,  the  Canadian  market  to  a 
Canadian  purchaser.  That  condition  was  exacted  of  him  by  the  publishing  house  in  the 
United  States  which  became  his  purchaser.  Subsequently  an  arrangement  was  made 
with  the  author  by  a  Canadian  publisher,  by  which  the  latter  secured  the  Canadian 
market  by  paying  a  larger  sum  for  the  Canadian  right  than  the  United  States  publishing 
house  had  paid  for  the  same  privilege  in  the  United  States  and  Canada  together. 

57.  In  any  event  Her  Majesty's  government  should  be  asked  to  consider  whether 
the  rights  of  British  copyright  holders,  created  under  the  statute  of  1842,  are  to  con- 
tinue to  be  set  up  as  a  bar  to  the  rights  of  the  Canadian  parliament  and  Canadian 
people,  after  so  repeated  a  recognition  of  the  fact  that  the  creation  of  these  privileges 
had  become  a  grievance  in  Canada,  and  so  long  after  promises  and  assurances  had  been 
given  that  that  grievance  would  be  redressed.  If  so,  it  is  exceedingly  difficult  to  under- 
stand many  of  the  expressions  which  have  been  continually  made  use  of  in  Imperial 
despatches  for  the  last  fifty  years. 

58.  The  report  of  the  committee  goes  on  to  state  an  opinion  that  "  It  is  doubtful 
whether  the  Canadian  reader  has,  under  existing  circumstances,  any  ground  of  complaint 
at  all."  That  opinion  the  undersigned  cannot  concur  in.  Even  when  foreign  reprints 
were  abundantly  produced,  that  is  to  say  before  the  passage  of  the  American  copyright 
law,  the  Canadian  reader  was  obliged  to  pay  a  tax  for  the  benefit  of  the  copyright  holder 
which  was  collected  by  the  customs  officers  in  Canada.  That  tax  was  not  very  burden- 
some, because  the  reprints  were  published  at  a  very  low  price  and  the  duty  was  an  ad 
valorem  impost  on  the  wholesale  importation.  The  Canadian  reader  is  not  now  in  so 
good  a  position,  because  of  the  generosity  of  Her  Majesty's  government  towards  the 
United  States  citizens  which  has  given  the  citizens  of  that  country  a  monopoly  of  the 
Canadian  market  not  only  for  reprints  of  the  British  works  which  they  continually 
acquire  the  copyriglit  of,  and  which  the  Canadian  publisher  cannot  acquire,  but  for  all 
United  States  publications  as  well.  The  result  of  this  is  that  new  books  have  doubled 
in  price  in  Canada  within  the  last  thn^e  or  four  years,  and  there  is  a  prospect  of  further 
advance. 

59.  The  report  of  the  committee  goes  on  to  say  that  "It  is  the  British  author  and 
ptiblisher  who  have  a  riglit  to  complain  of  the  Foreign  Reprints  Act."  On  behalf 
of  Canada  it  is  denied  that  the  British  author  and  publisher  have  reason  to  complain 
because  they  are  not  permitted,  besides  locking  the  Canadian  press,  to  banish  British 
literature  from  Canada  ))y  seizing  it  in  the  customs-houses,  unless  it  shall  come  in  the 
form  of  a  British  edition  which  could  not  l)e  sold  in  Canada,  save  in  very  small  numbers. 
The  British  author  would  have  no  right  to  complain  of  the  Canadian  Act  of  1889,  for, 
as  has  been  shown,  his  position  would  be  inateiially  improved  thereby. 

GO.  The  committee  jr,)  on  to  state  tl'.at  the  reality  of  the  grievances  of  the  British 
autlior  and  publisher  "  was  admitted  »)y  th."  Copyright  Commission  of  1876."  The  reality 
of  those  e:ri(;vances  is  not  admitted  in  Canada,  hut  if  such  grievances  ever  really  existed 
they  are  less  now,  be-ause  the  efi'ect  of  the  l.'-^aslation  of  the  United  States  is  to  curtail 
very  largely  the  publication  of  foreign  reprints,  and  they  would  be   less  still  under  the 
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Canadian  Act  of  1889,  because  the  trade  in  foreign  reprints  would  be  almost,  if  not  quite, 
abolished. 

61.  It  is  difficult  to  understand  why  this  suggestion  is  made,  with  regard  to  the 
Foreign  Reprints  Act,  unless  it  were  intended  as  a  suggestion  in  favour  of  greater  res- 
trictions as  to  copyright  than  those  existing  at  present,  by  the  repeal  of  the  Foreign  Re- 
prints Act.  If  that  were  the  object  of  the  sujjgestion,  it  hardly  calls  for  any  remark, 
in  view  of  the  past  history  of  this  subject,  and  in  view  of  the  fact  that  the  collection  of 
customs  duties  in  favour  of  British  copyright  holders  is  a  matter  of  increasing  inconve- 
nience in  Canada  and  must  eventually  be  abandoned,  for  reasons  which  it  is  not  now 
necessary  to  state  at  large. 

62.  Another  suggestion  in  the  report  under  review  is  that  "Deprivation  of  Cana- 
"  dian  copyright  might  be  seriously  detrimental  to  the  interests  of  Australian  authors, 
"  say,  for  instance,  of  a  Melbourne  novelist  whose  works  are  likely  to  obtain  extensive 
"  circulation  in  Canada."  The  case  is  not  a  very  probable  one.  In  the  words  of  the 
committee,  applied  to  Canadian  authors,  it  may  be,  "  treated  as  belonging  rather  to  the 
"  future  than  to  the  present."  It  seems  sufficient  to  say,  for  the  present,  that  Austra- 
lians are,  and  doubtless  always  will  be,  placed  on  the  same  footing  as  other  British  sub- 
jects in  all  Canadian  legislation,  but  that,  if  it  should  become,  at  any  time,  a  question 
what  rights  should  be  enjoyed  in  Canada  by  any  class  of  Australians,  it  surely  cannot 
be  contended  that  that  question  should  be  decided  by  the  parliament  of  the  United 
Kingdom  or  by  the  parliament  of  Australia,  rather  than  by  the  parliament  of  Canada. 

63.  The  report  under  review  devotes  a  paragraph  to  the  interests  of  the  Canadian 
author  o(  whom  it  is  said  that  under  the  Canadian  Act  of  1889,  he  would  be  deprived 
ot  copyrigjit  in  every  country  outside  of  Canada.  This  would  be  by  no  means  the  case 
unless  Imperial  legislation  were  adopted  to  withdraw  from  Canadians  not  only  the  rights 
within  the  Empire,  conceded  to  all  British  subjects,  but  the  rights  conceded  to  the 
people  of  most  foreign  countries,  under  the  Berne  Convention,  which  seems  a  suggestion 
quite  unworthy  of  a  place  in  this  controversy. 

64.  The  Canadian  parliament  has  not  overlooked  the  interests  of  its  authors  or  of 
any  other  class.  When  its  speaks,  as  it  has  done  on  the  subjet,  it  speaks  after  full  con- 
sideration of  all  the  interests  involved,  and  which  it  is  well  able  to  weigh. 

65.  The  report  under  review  proceeds  to  discuss  at  some  length  the  question  whether 
indeed  the  Canadian  publishers  have  any  grievance,  and  whether  such  grievance  has  been 
enhanced  by  the  Berne  Convention.  If  the  committee  had  obtained  information  upon 
this  subject  in  Canada,  where  alone  the  facts  are  to  be  found,  they  could  hardly  have 
arrived  at  the  conclusion  which  they  state.  The  Canadian  publisher  has  never  had  an 
opportunity  of  competing  with  his  rivals  in  the  United  States,  except  in  rare  cases,  as 
where  a  Canadian  has  bought  copyright  from  United  States  publishers  to  whom  the 
markets  of  Canada  had  been  sold  by  the  British  copyright  holder,  and  sometimes  direct- 
ly from  a  British  copyright  holder. 

66.  The  effects  of  the  Berne  Convention  have  already  been  discussed,  but  the  com- 
mittee could  have  found  abundant  evidence  in  Canada  that  the  grievance  of  the  Cana- 
dian publisher  has  been  greatly  augmented  by  every  change  in  the  copyright  law  of  the 
United  Kingdom,  in  recent  years  His  condition  has  been  made  distinctly  worse  by  the 
Berne  Convention  and  the  grievance  has  been  greatly  enhanced  by  the  concessions  made 
by  Her  Majesty's  government  to  the  United  States,  under  the  "  arrangement "  for 
which  this  government  was  for  many  years  asked  to  wait  as  a  measure  which  would 
give  the  relief  desired. 

67.  The  report  suggests,  as  has  already  been  remarked,  that  "  the  real  grievance  of 
"  the  Canadian  publishers  is  that  they  are  undersold  by  competitors  who  have  the  ad- 
"  vantage  of  larger  capital  and  a  larger  market  and  in  whose  favour  protective  legisla- 
"  tion  is  enforced,  against  their  weaker  rivals."  In  considering  this  view  of  the  case, 
too  much  stress  ought  not  to  be  laid  on  the  weakness  of  the  Canadian  publisher.  The 
fact  is  that  he  has  not  been  allowed  to  compete  with  his  United  States  rival. 

68.  In  exceptional  cases,  where  a  Canadian  publisher  has  secured  a  right  to  his  own 
market,  it  has  been  found  that  books  have  been  produced  in  Canada  at  lower  rates  than 
in  the  United  States.     Numerous  instances  can  be  cited  of  books  which  were  printed  in 
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the  United  States  and  reprinted  in  Canada  to  prove  that  these  books  have  been  sold  in 
Canada  at  a  price  eighty  per  cent  below  the  price  of  tlie  United  States  edition.  The 
real  grievance  of  the  Canadian  publisher,  the  Canadian  type-setter  and  every  other 
Canadian  workman  engaged  in  the  production  of  books,  as  already  stated,  is  that  he  is 
not  allowed  to  compete  with  his  United  States  rivals,  by  reason  of  his  being  a  British 
subject  and,  therefore  bound  by  the  copyright  legislation  of  the  United  Kingdom.  It 
is  true,  as  stated  by  the  committee,  that  the  United  States  competitor  has  a  larger 
market,  because  the  United  States  publisher  of  books  controls  the  market  of  the  United 
States  plus  the  market  of  Canada  ;  while  the  Canadian  producer  has  not  even  the  market 
of  Canada,  except  in  the  rare  cases  before  referred  to,  and  then  he  can  supply  only 
Canada,  being  debarred  from  the  United  States  markets  because  his  book  is  not  printed 
in  the  United  States. 

69.  It  is  also  true  that  the  Canadian  publisher  is  handicapped  by  the  protective 
legislation  of  the  United  States,  in  favour  of  the  publishing  interest  of  that  country,  and 
especially  by  the  obligation  on  the  applicant  for  copyright  to  print  from  type  set  in  the 
United  States,  while  the  citizens  of  the  country  imposing  that  condition  are  allowed  all 
the  advantages  of  British  subjects,  and  Canadians  are  denied  the  right  to  impose  any 
such  conditions  as  to  Canada. 

70.  The  report  under  review  again  makes  this  statement  with  regard  to  the  Cana- 
dian publishing  interest,  evidently  from  erroneous  information  :  "  What  the  Canadian 
"  publisher  and  printer  want  is  to  keep  out  books,  cheap  or  otherwise,  not  printed  or 
"  published  at  their  own  establishments."  As  a  matter  of  fact,  what  the  Canadian 
publisher  and  printer  desire  to  do  is  to  supply  the  cheap  books  which  the  Canadian 
reader  desires.  Under  the  Canadian  Act  of  1889,  a  publisher  could  have  no  monopoly 
in  republishing  copyright  books,  because  the  government  would  have  the  right  to  grant 
any  number  of  licenses  to  reprint.  Futhermore,  the  British  publisher  would  still  have 
the  opportunity  to  send  his  books  from  Great  Britain  to  Canada. 

71.  It  must,  therefore,  be  repeated  that  it  is  desired  that  the  Canadian  publisher, 
be  permitted  to  sell  in  his  own  market;  a  market  which,  under  present  conditions,  is 
re.served  for  the  benefit  of  persons  outside  of  Canada. 

7'2.  The  Committee  has  suggested  that  "  The  simplest  and  most  effectual  mode  of 
"  lessening  the  price  of  Canadian  books  would  be  to  remove  or  reduce  the  Canadian 
"  import  duty  of  fifteen  per  cent  on  books." 

73.  The  undersigned  cannot  agree  with  this  view.  The  experience  of  the  past  has 
proved  that  the  sim])lest  and  most  effectual  mode  of  lowering  the  price  of  Canadian 
books  would  be  to  have  the  Canadian  press  unlocked  and  the  Canadian  publisher  and 
printer  permitted  to  produce  l)0()ks. 

74.  The  removal  of  the  Canadian  im[iort  duty  would  undoubtedly  be  an  additional 
boon  to  the  puhlislifus  and  printers  of  tlie  United  States,  but  the  undersigned  ventures 
to  think  that  the  interests  of  that  class  have  been  already  sutficientl}'^  cared  for  and  do 
not  require  additional  advantages  from  the  government  of   Canada. 

7o.  The  argument  in  favour  of  reducing  the  Canadian  import  duty  in  order  to 
cheapen  books  is  somewhat  in  contrast  with  another  statement  in  the  report  under  re- 
view, viz.,  th(>  declaiation  that  the  royalty  to  copyright  holders  proposed  by  the  Act  of 
188i)  should  be  greatly  increased  and  that  more  stringent  methods  of  taxation  should  be 
adopted  in  ord<'r  to  secure  the  c-oUcetion  of  the  tax. 

7<).  In  paragr-aph  ")(j,  tlif  coinniitlt'c  suggests  that  "  the  amount  of  royalty  might 
"  perliajis  h<(  tixed  at  Hftt-en  per  cent,  so  as  to  conespond  with  the  amount  of  the  exist- 
"  ing  i:ni»ort  duty  on  books,  and  that  tli(!  r()ya]ty  might  be  levied  by  means  of  a  stamp 
"  on  each  copy,  so  that  if  unstamped  houks  were  offered  for  sale  they  should  be  liable  to 
"  seizure.'" 

77.  ft  seems  to  he  implied  from  this  that  the  import  duty  and  the  tax  in  favaiur  of 
the  (•oi)yright  hohh'r  shoulfl  be  ecpial  and  it  would  then  follow  that  a  reduction  of  the 
im{)ort  duty,  as  advised  by  the  conimittrr,  would  at  any  time  be  accompanied  by  a  re- 
duction of  the  co[)yri<,'ht  lioldcr's  royalty. 

7''^.  TIk!  intimation,  contained  in  i)atai,q'aph  57  of  the  committee's  report,  that  such 
Canadian  legislation  as  is  required  should  he  conlined  to  books,  is   not  acquiesced  in  by 
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the  undersigned.  It  is  true,  as  stated  in  the  report  of  the  committee,  that  copyright  in 
musical,  dramatic,  and  artistic  works  raises  a  very  diflficult  question,  but  the  right  of  the 
Canadian  parliament  to  receive  the  power  of  self-government  with  respect  to  those 
matters  is  surely  as  ^lain  as  it  is  in  relation  to  books.  The  demand  to  have  that  right 
conceded  is  surely  not  too  difficult  to  be  understood  by  statesmen  of  a  country  which 
has  granted  that  right  freely,  in  relation  to  all  other  commodities. 

79.  The  committee  in  their  report  under  review,  have  stated  various  objections  to 
the  details  of  the  Canadian  Act  of  1889.  These  objections,  in  the  view  of  the  undersigned, 
are  not  maintainable.  They  say  :  "  That  twelve  months  might  be  allowed  as  a  reasonable 
time"  (to  the  copyright  holder)  "for  cheap  reproduction,  and  during  that  time  the 
Imperial  copyright  should  remain  unimpaired."  In  reply  to  this  it  must  be  said  that  in  less 
than  twelve  months  the  Canadian  market  would  be  flooded  with  American  reprints  and 
the  sale  of  the  book  would  be  over.  The  report  then  says  that  "  the  royalty  might 
"perhaps  be  15  per  cent  so  as  to  correspond  with  the  amount  of  the  existing  import 
duty  on  books."  In  the  view  of  the  undersigned,  the  Canadian  proposition  of  10  per 
cent  royalty  on  each  copy  would  yield  much  larger  returns  than  the  one  proposed, 
which  would  be  15  per  cent  ad  vcdorem  on  the  quantity  imported,  wholesale  rates. 
Such  is  obviously  the  meaning  of  the  proposition  of  the  committee  as  is  seen  by 
reference  to  the  import  duty  which  is  an  ad  valorem  duty  on  the  wholesale  rates. 

80.  The  10  per  cent  royalty  proposed  by  the  Canadian  Parliament  would  be 
imposed  on  the  retail  price  of  each  book  and  would  take  the  place  of  the  12|  per  cent 
now  collected  by  customs  on  wholesale  rates,  ad  valorem,  for  the  benefit  of  the  copyright 
holder.  An  example  may  be  taken  to  illustrate.  A  book  issued  last  year  cost,  when 
imported  from  the  United  States,  $22  for  100  copies.  The  duty  at  12^  per  cent  was 
§2.75.  The  retail  price  of  the  book  being  50  cents  the  royalty  therefrom  at  10  per 
cent  (as  it  would  be  if  the  book  were  republished  in  Canada),  would  be  $5.  Thus 
securing  a  gain  to  the  copyright  holder  of  nearly  100  per  cent. 

81.  The  undersigned,  however,  does  not  deem  this  a  proper  place  to  discuss  the 
details  of  the  Canadian  Act ;  as  he  does  not  deem  it  the  proper  place  to  discuss  the 
legal  rights  of  the  Canadian  parliament  to  pass  that  Act.  What  the  Canadian  parlia- 
ment and  government  desire,  is  that  the  right  of  the  parlliament  of  Canada  to  legislate 
on  this  subject  shall  be  relieved  of  all  doubt ;  and  there  would  still  be  left  to  Her 
Majesty's  government  the  same  constitutional  right  which  it  has  with  regard  to  all 
legislation  in  Canada,  and  which,  it  is  submitted,  is  sufficient  to  secure  every  reasonable 
requirement  for  the  security  of  imperial  interests. 

82.  The  undersigned  stated  in  his  letter  to  Lord  Knutsford  in  1890,  that  a  most 
respectful  consideration  would  be  given  to  any  suggestions  for  the  improvement  of  the 
Canadian  Act  of  1889  which  his  lordship  might  think  proper  to  make,  after  hearing  all 
that  might  be  advanced  on  both  sides.  It  would  seem  only  reasonable,  at  the  present 
time,  however,  that  after  all  that  has  taken  place  some  stepts  in  advance  should  be  taken 
towards  removing  Canadian  grievances  beyond  the  mere  routine  of  inquiries,  reports, 
and  suggestions.  It  was  hoped  that  that  state  had  been  reached  when  the  report  of 
the  Royal  Commission  of  1876  was  made  especially  in  view  of  the  fact  that  the  report 
of  that  commission  was  so  favourable  to  Canadian  claims. 

Respectfully  submitted. 

JNO.  S.  D.  THOMPSON, 

Minister  of  Justice. 

The  Marquess  of  Riiwn  to  His  Excellency  the  Governor  General. 

DowiXG  Street,   15th  March,  1895. 

My  Lord, — You  are  aware  that  one  of  the  questions  which  the  late  Sir  John 
Thompson  proposed  to  discuss  with  Her  Majesty's  government  during  his  visit  to  this 
country  was  that  of  the  Canadian  Copyright  Act,  which  has  already  formed  the  subject 
of  considerable  correspondence. 
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It  has  been  the  cause  of  deep  regret  to  Her  Majesty's  government  that,  owing  to 
his  premature  death,  the  personal  discussion  from  which  they  had  hoped  that  a  satis- 
factory solution  of  this  vexed  question  might  result,  did  not  take  place. 

The  grave  objections  to  some  of  the  provisions  of  the  Canadian  Act  in  its  present 
form,  and  the  international  difficulties  and  complications  to  which  it  would  give  rise  if 
it  were  allowed  to  come  into  operation,  have  been  fully  dealt  with  in  previous  communi- 
cations, and  the  correspondence  which  has  taken  place  has  failed  so  far  to  bring  about 
even  an  approximation  of  view  between  Her  Majesty's  government  and  your  ministers. 

In  these  circumstances  I  am  reluctant  to  continue  a  controversial  correspondence 
from  which  no  result  seems  likely  to  be  gaimed,  and  the  only  course  which  appears  to 
me  to  offer  any  prospect  of  a  solution,  is  that,  as  soon  as  convenient,  one  of  your 
ministers,  or  some  gentleman  duly  authorized  by  them  and  fully  conversant  with  the 
subject,  should  come  over  and  discuss  the  matter  personally  with  Her  Majesty's 
government. 

The  interests  in  this  country  affected  by  the  measure  are  extensive  and  powerful, 
and  the  persons  concerned  have  become  seriously  alarmed,  whilst  those  in  Canada  whose 
interests  are  at  stake  may  naturally  be  becoming  impatient  at  the  delay  which  has 
taken  place ;  and  I  trust,  therefore,  that  your  lordship  will  press  the  suggestion  of  a 
personal  conference  on  your  ministers  as  preferable  to  a  further  interchange  of  despatches. 

I  have,  &c., 

RIPON. 

His  Excellency  the  Governor  General  to  the  Marqiiess  of  Jiipon. 

Government,  House,  Ottawa,  5th  June,  1895. 
Mv  Lord, 

I  have  the  honour  to  inclose  herewith  copy  of  an  approved  Minute  of  the  Pi'ivy 
Council  from  which  your  lordship  will  learn  that,  in  accordance  with  the  suggestion 
contained  in  your  lordship's  despatch  of  the  15th  March  last,  ministers  have  autho- 
rized Mr.  E.  L.  Newcoinbe,  Q.C.,  Deputy  Minister  of  Justice,  to  proceed  to  London  to 
discuss  the  copyright  question  with  Her  Majesty's  government. 

I  have,  &.C. 

ABERDEEN. 


Extract  from  a  report  of  tlw  Cnmmittoe  of  the  Honourable  the  Privy  Council,  approved  by 
His  E.rcUrncy  on  the  30th  May,  1S95. 

The  committee  of  tlie  Privy  Council  have  had  under  consideration  a  despatch,  hereto 
attached,  dated  tlie  l.")th  of  March,  1895,  from  the  Marquess  of  Ripon,  with  regard  to 
the  Canadian  C()i)yrig]it  Act,  which  Act,  and  the  correspondence  relating  thereto,  the 
late  Sir  John  Thompson  proposed  to  discuss  with  Her  Majesty's  government  during  his 
last  visit  to  England. 

The  Ministers  of  Justice  and  of  Ai,'riculture,  to  whom  the  said  despatch  was  referred, 
observe  that  Lord  Hipon  states  that  previous  coniniunications  and  correspondence  have 
failed  so  far  to  bring  al)Out  oven  an  ajipi-oxiniation  of  view  between  Her  Majesty's 
government  and  the  government  of  Canada  ;  that  no  result  appears  likely  to  be  gained 
by  further  controversial  correspondence,  juul  that  the  only  course  which  seems  to  offer 
any  prospect  of  solution  is,  that,  as  soon  ;is  convenient,  one  of  your  Excellency's  minis- 
ters, or  some  other  gentleman  duly  auth.ii  i/.ed  by  them,  and  thoroughly  conversant  with 
the  subject,  slunild  })roceed  to  London  and  discuss  the  matter  personally  with  Her 
Majesty's  government. 
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The  ministers,  in  these  circumstances,  and  considering  the  important  interests 
which  are  at  stake  in  Canada,  and  which  have  been  and  are  sujSering  by  the  delay  which 
has  already  been  incurred  in  arriving  at  a  conclusion  of  this  question,  approve  of  the 
course  suggested ;  and,  inasmuch  as  it  would  be  impracticable,  owing  to  the  present 
sitting  of  parliament  and  other  considerations,  for  one  of  your  Excellency's  ministers,  to 
undertake  the  proposed  conference  at  present,  they  (the  Ministers  of  Justice  and  Agri- 
culture) recommend  that  Mr.  Edmund  L,  Newcombe,  Q.C.,  the  Deputy  Minister  of 
Justice,  be  authorized  to  proceed  to  London  and  confer  with  the  representative  of  Her 
Majesty's  government  upon  the  subject. 

The  committee  submit  the  foregoing  for  your  Excellency's  approval,  and  they  advise 
that  your  Excellency  be  moved  to  forward  a  certified  copy  of  this  minute  to  the  Right 
Honourable  Her  Majesty's  Principal  Secretary  of  State  for  the  Colonies. 

JOHN  J.  McGEE, 

Clerk  of  the  Privy  Council. 

See  also  return  of  correspondence  on  subject  of  Law  of  Copyright  in  Canada  (1889-1895).     Presented 
to  Houses  of  Parliament  (Imperial)  June  27,  1895,  No.  C.  7783 
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APPENDIX  B. 

ACT    RESPECTING    THE    SPEAKER    OF    THE    SENATE. 57-58    VICT.,  CHAPTER  11. 

57-58  VICTORIA  (1894). 

Chapter  11. — '■'■An  Act  respecting  the  Speaker  of  tlie  Senate." 

Report  of  the  Committee  of  the  Hon.    the  Privy  Council,  approved  hy  His  Excellency 
the  Governor  General  on  the  25th  August,  1894- 

The  committee  of  the  Privy  Council  have  had  under  consideration  a  report  of  the 
Minister  of  Justice  upon  a  statute  passed  at  the  last  session  of  parliament  57-58  Victo- 
ria, chap.  11,  intituled  "  An  Act  respecting  the  Speaker  of  the  Senate." 

The  minister  states  that  the  Act  was  introduced  on  account  of  inconvenience 
experienced  occasionally  by  the  Senate,  during  the  temporary  absence  of  the  Speaker 
from  personal  indisposition  or  illness  of  members  of  his  family.  It  has  been  assumed 
that  his  place  could  not  be  supplied  temporarily  by  the  Senate,  and  the  Senate  had  no 
power  to  make  a  rule  on  the  subject.  Doubts  have  also  been  expressed  as  to  the  power 
of  the  Canadian  parliament  to  make  provision  to  meet  such  a  case,  as  for  instance,  by 
providing  for  a  temporary  chairman. 

The  minister  further  states  that,  under  the  circumstances,  parliament  concluded 
to  pass  an  Act  with  a  suspending  clause,  and  he  (the  minister)  deems  it  his  duty  to 
make  the  enactment  the  subject  of  a  special  report  to  your  Excellency,  in  order  that 
the  question  as  to  the  power  of  the  Canadian  parliament  to  pass  such  a  statute  may  be 
brought  to  the  notice  of  the  Most  Honourable  the  Secretary  of  State  for  the  Colonies, 
with  a  request  that  the  matter  may  be  laid  before  the  law  officers  of  the  Crown  for 
their  opinion  as  to  the  powers  of  the  parliament  of  Canada  in  this  regard. 

The  minister  also  states  that  it  has  been  contended  in  support  of  the  bill  that  the 
power  to  pass  such  a  statute  lies  within  the  unenumerated  powers  of  parliament.  See 
section  91  of  "The  British  North  America  Act,  1867  "  which  begins  as  follows: — "It 
shall  be  lawful  for  the  Queen,  by  and  with  the  advice  and  consent  of  the  Senate  and 
House  of  Commons,  to  make  laws  for  the  peace,  order  and  good  government  of  Canada, 
in  relation  to  all  matters  not  coming  within  the  classes  of  subjects  by  this  Act  assigned 
exclusively  to  the  legislatures  of  the  provinces." 

It  lias  also  been  urged  that  the  matter  is  a  mere  regulation  of  order  with  regard 
to  the  procedure  of  the  Senate,  that  it  does  not  affect  the  constitution  of  parliament 
and  tliat  the  Senate  has,  by  implication,  authority  to  pass  a  rule  upon  this  subject  and 
that  ajiirtior'i,  the  parliament  of  Canada  has  that  power. 

The  competency  of  the  parliament  of  Canada  in  this  regard  has  been  elaborately 
controverted  in  a  memorandum  prepared  by  Dr.  Bourinot,  the  Clerk  of  the  House  of 
Commons,  a  co])y  of  which  is  attached  hereto,  entitled  "  Memorandum  on  the  Constitu- 
tional Power  of  the  Canadian  Parliament  to  provide  for  the  appointment  of  a  Deputy 
Speaker  of  tlie  Senate.' 

The  committee,  on  the  recommendation  of  the  Minister  of  Justice  advise,  that 
your  I'kcellency  be  moved  to  forward  a  copy  of  this  minute,  if  approved,  to  the  Most 
Honourable  the  Secretary  of  State  for  tlie  Colonies,  with  the  request  that  if  the  statute 
be  deemed  to  Ix;  within  the  competence  Of  the  parliament,  Her  Majesty's  pleasure  may 
be  signified  in  tlu;  w;iy  indicated  in  section  1,  and  that  if  the  enactment  be  deemed  to 
be  beyond  the  competence  of  jjarliament,  or  to  be  of  doubtful  validity,  the  parliament 
of  the  I'nited  Kingdom  may  i)e  moved  to  pass  a  statute  enabling  this  Act  to  be  brought 
into  operation. 

All  wliich  is  resj>e.'tfully  submitted  for  your  Excellency's  approval. 

JOHN  J.  McGEE, 

Clerk  of  the  Frivy  Council. 
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Memorandum  of  the  constitutional  power  of  the  Canadian  Parliament 
TO  provide  for  the  appointment  of  a  Deputy  Speaker  of  the  Senate. 

By  the  thirty-fourth  section  of  the  British  North  America  Act  of  1867, 
it  is  enacted  : 

"  The   Governor   General  may,   from  time  to  time,  by  instrument  under  31  yjp     ^  3 
the  Great   Seal  of  Canada  appoint  a  Senator  to  be   Speaker  of  the   Senate,  s.  34. 
and  may  remove  him  and  appoint  another  in  his  stead." 

It  is  now  proposed  to  give  the  power,  by  an  Act  of  the  parliament  of 
Canada,  to  the  Senate  to  "  choose  "  *  a  Senator  to  act,  in  the  absence  from 
the  chair  of  the  Speaker,  duly  appointed  in  accordance  with  the  foregoing 
provision  of  the  fundamental  law. 

The  question  is  now  raised  ;  Has  the  parliament  of  Canada  the  constitu- 
tional power  to  change,  as  stated  above,  the  constitutional  provisions 
respecting  the  office  of  Speaker  of  the  Senate,  in  the  absence  of  any  express 
statutory  authority  in  the  British  North  America  Act  or  other  Act  of  the 
parliament  of  Great  Britain  by  whom  the  fundamental  law  has  been  enacted, 
and  by  whom  alone  it  can  be  repealed  or  amended  in  any  particular  not 
already  provided  for  in  the  Act  itself. 

The  following  considerations  are  submitted  to  show  the  doubts  that  exist  See  Can.  Coir., 
in  the  minds  of  the  present  writer,  and  of  many  others,  with  respect  to  the  jvr^^'. '1  ^on^'  j 
constitutionality  of  the  proposed  legislation.  April  1.    Sen. 

The  parliament  of  Canada  is  a  legislative  but  not  a  "  constituent "  body,  Deb.,  1893. 
having  inherent  power,  like  the  parliament  of  Great   Britain,  t.o  alter  its  iooi  o^  22 
own  constitution.     It  has  no  power  in  this  respect,  except  in   those  few 
cases  where   such   power  is  expressly   given  in  the  British   North  America 
Act.     These  cases  are  the   election  of  members  of  the   House  of  Commons 
(ss.  40,  41),  provision  in  case  of  the  absence  of  the  Speaker  of  the  House  of 
Commons  (s.  47)   and  the  regulation  of  the   quorum  of  the  Senate  (s.  35). 
With  respect  to  the   speakership  of  the  Senate  there  is  no  provision  in  the 
Act  except  that  already   cited  ;  the  power  granted  to  the  parliament  of 
Canada  with  respect  to  the  speakership  of  the  Commons  is  not  given  with 
regard  to  the  speakership  of  the  Upper  House.    In  this  connection  it  is  not 
unimportant  to  note  that  in  the  original   Quebec  resolutions  which    led  to  See  Can.  Leg. 
the  British  North  America  Act  of  1867,  a  provision  was  actually  made  for  ^^o""  ^^^^h 
the   amendment,   if  necessary  by  the  parliament  of    Canada,   of  matters  '''     ' 
relating  to  the  office  of  Speaker ;  but  the  words  "  until  the  parliament  of 
Canada  otherwise   provides  "  were   left  out  of  the   Act  in  the   ca-e  of  the 
Senate  speakership  though  they  were  continued  in  the  case  of  the  Commons, 
and  even  with  respect  to  the  Senate  quorum.    This  omission  can  hardly  fail 
to  have   some   significance   in  the   consideration  of  the  argument  on   this 
question. 

To  exercise  its  constitutional  power  under  the  law  the  Senate  must  be  B.N.  A.  of 
constituted  with  a  fixed  quorum,  and  a  speaker  in  the  chair  appointed  in  ''  ^'  ' 
accordance  with  the  fundamental  law  as  already  stated.  The  Senate  is  a 
legislative  body  simply,  acting  within  the  limitations  of  the  British  North 
America  Act,  and  has  none  of  the  constitutional  and  legal  functions  of  the 
House  of  Lords  which  forms  part  of  a  constituent  body,  having  unques- 
tioned authority  to  alter  the  constitution  of  parliament  and  of  the  realm  in 
any  particular.  The  fact  that  the  House  of  Lords  has  deputy  speakers 
does  not  give  the   Senate  any  authority   to  follow   their  procedure.     The 

*  In  the  liill  as  originally  introduced  in  1893  the  word  "tfj  ajipoint  "  was  used  ;  but  now, 
by  a  process  of  reasoning  not  altogether  intelligible,  it  is  thought  that  the  constitutiona 
difficulty  is  in  a  measure  lessened  by  giving  the  Senate  the  ])Ower  "to  choose,"  or  elect  a 
dejiuty  speaker.  It  looks  like  an  evasion  of  the  difficulty  raised  by  the  express  terms  of  sec. 
34  above. 

(See  Sen.  Deb.,  18th  April,  1894.) 
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House  of  Lords  has  inherent  and  prescriptive  rights  derived  from  the 
ancient  constitution  of  parliament,  and  none  of  which  can  belong,  in  the 
absence  of  express  grant,  to  a  body  like  the  Senate,  which  is  the  creation 
of  an  Imperial  statute  and  has  no  other  powers  than  those  given  it  in 
express  terms  or  by  necessary  implication  in  that  statute. 

If  we  suppose  the  Senate,  discharging  its  legislative  functions,  with  a 
Senator  in  the  chair,  for  whose  appointment  the  constitution  enacts  no 
express  provision,  we  may  fairly  argue  that  that  branch  of  the  legislature 
is  illegally  constituted,  and  that  its  legislative  acts  under  such  circum- 
stances are  liable  at  any  moment  to  be  called  into  question  in  the  courts. 
If  this  opinion  be  correct,  and  it  is  certainly  sustained  by  cogent  argument, 
then  it  is  evident  that  a  question  seemingly  unimportant  in  its  primary 
aspect  becomes  in  its  consequences  one  of  much  gravity,  and  we  see  the 
necessity  of  proceeding  with  great  caution  in  a  matter  clearly  involving  a 
change  in  the  fundamental  law. 

The  powers  of  the  Canadian  parliament  are  defined,  enumerated,  limited 
and  restrained  by  the  British  North  America  Act.  Where  power  is  not 
expressly  conferred  by  that  Act,  the  exercise  of  it  is  presumably  prohibited. 
While  admitting  the  soundness  of  this  well  recognized  principle,  the  advo- 
cates of  the  proposed  legislation  take  their  stand  on  certain  sections  of  the 
British  North  America  Act.  The  variance  of  opinion  as  to  where  the  power 
actually  rests  among  the  supporters  of  the  bill  is  noteworthy,  some  contend 
that  the  necessary  power  is  contained  in  the  eighteenth  section  of  the  Act ; 
others  argue  from  the  ninety-first  section,  and  a  very  few  base  an  argument 
on  the  general  doctrine  of  "  implied  powers."  It  is  consequently  necessary 
to  refer  to  these  several  opinions  in  due  order.  Section  18  enacts  as 
follows  : 
See  38-39  Vic.  "  The  privileges,  immunities  and  powers  to  be  held,  enjoyed  and  exercised 
c.  38,  Imp.  u  by  the  Senate  and  by  the  House  of  Commons,  and  by  the  members  thereof, 
"  respectively,  shall  be  such  as  are  from  time  to  time  defined  by  Act  of  the 
"  parliament  of  Canada,  but  so  that  any  Act  of  the  parliament  of  Canada 
"  defining  such  privileges,  immunities  and  powers  shall  not  confer  any  pri- 
"  vileges,  immunities  or  powers  exceeding  those  at  the  passing  of  such  Act, 
"  held,  enjoyed  and  exercised  by  the  Commons  House  of  Parliament  of  the 
"  United  Kingdom  of  Great  Britain  and  Ireland  and  by  the  members 
"  thereof. 

Under  this  statutory  authority  can  the  parliament  of  Canada  invest  the 
Senate  with  authoiity  to  elect  or  otherwise  provide  for  the  appointment  of 
a  Deputy-Speaker?  What  are  the  "  powers  "  possessed  by  the  English  House 
of  Connnons  1  The  "  privileges,  immunities  and  powers  "  in  question  are 
certainly  not  those  possessed  by  the  English  House  of  Commons  as  a  part 
of  a  constituent  and  sovereign  body  which  may  alter  its  own  constitution 
in  any  respect.  It  was  never  contemplated  under  this  section,  to  give  the 
pai-liainent  of  Canada  the  power  of  altering  the  constitution  of  the  Senate 
in  any  particular,  as  respects  the  number  or  qualifications  of  members,  or 
the  otlice  of  Speaker,  for  instance.  It  is  clear  that  the  meaning  of  the  word 
"powers"  is  here  restricted  by  the  words  "privileges"  and  "immunities," 
that  the  words  are  ejtisdint,  gi'neria,  and  that  the  "privileges,  immunities 
and  powers"  mentioned  in  the  original  18th  section,  and  the  amendment 
thereof  just  quoted,  refer  t((  the  privileges  of  freedom  of  speech,  freedom 
from  Jirrest  on  civil  process  during  the  session,  the  power  of  protecting 
witnesses,  the  power  of  exi)e]liiig  and  suspending  members,  the  power  of 
commit ment  and  punishment  for  contempt,  the  power  of  making  inquiries 
and  examining  witnesses  under  oath  or  otherwise,  and  such  other  "  privi- 
leges, powers  and  immunities  '  as  are  exclusively  enjoyed  by  one  branch  of 
the  ie<,'islature  as  inherent  jiuwers  and  privileges.  It  is  also  important  to 
note  that  in  electing  a  Deputy-Speaker  the  House  of  Commons  of  England 
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found  it  necessary  in  the  first  instance  to  obtain  the  authority  of  a  statute 
to  give  validity  to  acts  done  in  the  absence  of  the  Speaker,  inasmuch  as  the 
House  doubted  its  competency  to  make  the  appointments  on  mere  resolu- 
tions or  standing  orders  of  its  own.  It  enjoys  its  powers  in  this  respect  by 
virtue  of  a  law  passed  by  the  parliament  of  Great  Britain  which  is  a  con- 
stituent body. 

It  seems  impossible  to  understand  on  what  principle  of  sound  construction 
this  general  statutory  authority — the  18th  section — can  be  so  extended  as 
to  include  the  power  of  changing  that  part  of  the  written  constitution  which 
expressly  provides  a  definite  mode  of  appointing  a  Speaker  of  the  Senate. 
No  power  can  be  conferred  on  the  Senate  in  direct  conflict  with  an  express 
provision  of  the  law. 

We  come  next  to  consider  the  general  power  granted  in  the  introductory 
part  of  section  91  to  the  parliament  of  Canada  "to  make  laws  for  the 
peace,  order,  and  good  government  of  Canada  in  relation  to  all  matters  not 
coming  within  the  classes  of  subjects  by  this  Act  assigned  exclusively  to  the 
legislatures  of  the  provinces." 

In  the  foregoing  and  the  following  (92nd)  section  we  have  an  enumera- 
tion of  the  respective  legislative  powers  of  the  parliament  of  Canada,  and 
of  the  legislatures  of  the  provinces,  with  the  residuum  of  power  expressly 
given  to  the  former  legislative  authority.  These  two  sections  embody  the 
distribution  of  legislative  powers,  as  distinct  from  the  previous  parts  of  the 
Act  setting  forth  the  constitutions  of  the  Senate,  of  the  House  of  Com- 
mons, and  of  the  provinces — of  the  machinery  and  procedure,  in  short, 
for  carrying  out  the  legislative  powers  as  enumerated  in  the  91st,  92nd, 
and  other  sections  of  the  Act.  It  would  seem  to  be  an  extraordinary  stretch 
of  construction  to  argue  that  the  first  part  of  the  91st  clause  could  be  so 
construed  as  to  contain  inferential ly  a  power  to  alter  the  machinery  of  the 
legislative  authority,  as  previously  enacted  ;  and  that  too  in  the  absence  of 
any  provision  giving  such  power  in  express  terms  or  by  necessary  implica- 
tion in  the  latter  clauses  of  the  91st  section.  This  opinion  gains  additional 
strength  from  the  fact  that  the  92nd  section  does  in  express  terms  give  power 
to  the  provincial  legislatures  to  amend  their  own  constitutions  except  with 
respect  to  the  ofiice  of  Lieutenant-Governor.  The  inference  is  obvious, 
that  if  it  were  intended  to  give  a  power  to  the  general  parliament  it  would 
have  been  so  expressly  enacted  in  the  91st  section. 

The  weakness  of  the  argument  derived  from   the  general   terms  of  the  Dr.  Alpheus 
introductory  part  of  the   91st  section,  as  cited  above,  can  be   understood  Todd,  see  Can. 
from    the    fact    that,    when    in    1873    the    question   of  the  power  of  the  g^"'"" ., '' !)^'{|j 
Senate   and   the   House   of  Commons  of  Canada  to   administer  oaths   to  end.' in  Lord 
witnesses  before  committees  and  at  the  bar,  was   under  discussion,  it  was  J^"^*""?' •'^  <^''"'^- 
argued  by  high  constitutional   authority  that   the  general  power  contained  30"  73  '  ^  '^^ 
in  the  91st  section  "  to  make  laws  for  the   peace,  order  and   cood  erovern- 
ment  of  Canada "  included   the  power  in   question  ;  but  the  eminent  law  j  *^s,^s  "'of"'"' 
officers  of  the  Crown  in  England  gave   no  weight  whatever  to   that  argu- 187.3,  i)p.  8-11 ; 
ment—  indeed  they  do  not  refer  to  it  at  all — and  as  a  result  of  their  opinion  |5"urinofs 
an  Act  of  the  Imperial  parliament  was  subsequently  passed  to  amend  sec-^edure,  pp. 
tion  18  of  the  British  North  America  Act  of  1867  as  it  is  cited  above,  and  to  .■)25-52«. 
make  valid  previous  legislation  of  the  parliament  of  Canada  on  the  subject  3f^.3,,  yj^  ^. 
of  oaths  to  witnesses.      It  is  difficult  to  understand  how   any  other  conclu-38,  \\\\\).  Stat. 
sion  can  be  reached  in  the  present  case  than  that  an  Imperial  amendment  "^  1*^73. 
is  also  necessary  when  it  is  proposed  to  change  a  provision  of  the  Constitu- 
tion of  1867  enacted  in  express   terms   by   the   authority  of  the  Imperial 
parliament. 

It  is  also  an  argument  in  the  same  direction  that  were  the  general  words 
of  the  91st  section  open  to  the  very   wide  construction  that  some  give  it, 
then  it  would  have  been  quite  unnecessary  to  give  power  in  express  terms 
83  R 
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to  the  parliament  of  Canada  to  change  the  election  laws,  to  make  provision 
for  the  absence  of  the  Speaker  of  the  House  of  Commons,  and  to  alter  the 
(luorum  of  the  Senate.  If  the  argument  is  good  in  the  case  of  the, 
speakership  of  the  Senate,  it  is  equally  valid  in  other  cases  where  amend- 
ment of  the  constitution  might  be  considered  necessary  with  a  view  to 
"  peace,  order,  and  good  government." 

The  writer  does  not  attach  much  importance  to  the  doctrine  of  "  implied 
powers,"  and  indeed  it  is  hardly  mentioned  by  the  Speakers  in  the  debates 
that  have  already  taken  place  on  the  question.  Looking  into  the  principles 
that  generally  govern  the  application  of  this  doctrine,  which  has  had  such 
important  results  in  the  construction  of  the  constitution  of  the  United 
State--,  especially  as  laid  down  by  Marshall,  Story  and  Cooley,  I  understand 
that  they  must  be  construed  in  the  present  case  as  the  power  of  doing 
simply  such  acts  and  employing  such  means  as  are  necessary  to  the  exer- 
cise or  enjoyment  of  the  office  of  Speaker,  appointed  and  acting  in 
accordance  with  statute.  The  "  implied  powei's  "  are  those  essential  to  the 
discharge  of  the  duties  of  the  office,  carrying  out  the  rules  and  usages  of 
parliament,  and  the  assertion  and  execution  of  the  "  powers,  privileges  and 
immunities  "  of  the  House  under  the  law.  The  appointment  of  a  Deputy 
Speaker  is  not  in  any  way  absolutely  essential  to  the  due  performance  of 
the  office.  In  all  cases  "  the  implication  must  be  necessary,  and  not  con- 
Seo  Coolcv's  jectural  or  argumentative."  It  must  arise  naturally  from  a  general 
"Constitu-      power,  and  not  be    strained  to  apply  to  a  specific  provision.      "  Where  the 

tional  Limita-  jj^^g^j^g  f^j.  ^^g  exercise  of  a  f>;ranted  power  are  "ranted,  no  other  or  different 

lions     ]>r*.  i"  ,  . 

7!t,  Gth  ed!     '  means  can  be  applied  as  being  more  effectual  and  convenient."     The  courts 

„  ,  ,  of  the  United  States  have  in  numerous  cases  prohibited  legislative  inter- 
m\>TA.  '  ference  intended  to  add  to  the  conditions  or  circumstances  under  which  a 
constitutional  right  is  exercised.  I  have  already  shown  what  has  been  the 
result  of  tlie  conti'oversy  that  arose  in  1873,  when  it  was  practically  urged 
that  tlie  parliament  of  Canada  had  implied  power  under  the  91st  section 
to  administer  oaths  to  witnesses. 

The  Biitish  North  America  Act  does  not  recognize  the  doctrine  of  implied 
I'.N.A.  Act  (,f  i);iper.s  in  cases  analogous  to  the  one  under  consideration.     The  Act  makes 
lj;J*'";_^^- 1^>  ^•''-  express  provision  for  the  absence  of  the  Speaker  of  the   Commons,  for   the 
''    '■  apjiointinent  of  a  deputy  or  deputies  of  the  Governor  General,  and  for  the 

appointment  of  an  administrator  in  the  event  of  the  absence,  illness  or  in- 
al)i  ity  of  a  Lieutenant-Governor.  It  may  be  fairly  argued  that  the  framers 
of  the  Ai't  advisedly  made  a  distinct  exception  in  the  case  of  the  speaker- 
ship of  the  Senate.  It  is  noteworthy  that  in  all  cases,  where  it  is  necessary 
to  ])n)\i(le  for  the  a]>iKiintiiient  of  a  deputy  to  act  under  certain  circum- 
stance.s  for  the  principal,  power  is  so  given  in  the  commission,  letters 
patent,  oi'  act  eoiistiliitii:L;-  or  I'egulating  the  office.  We  see  this  in  the 
cases  j\i's\  cited,  .-nul  even  in  the  municipal  system  of  Ontai-io  and  other 
provinces  a  similar  ]'ro\isii)u  is  niad*^  for  the  absence  of  the  head  of  a 
•  ■<iuiicil.  It  is  also  worthy  of  note  in  this  connection  that  in  the  constitu- 
l'  S  r,,ii~t  *'""  "'  ''"'  ''"'^''''  ■'^'■il''s  an  express  })rovision  was  considered  necessary  for 
Art.  1,  s.  ;i.  the  appoint ineiit  of  a  Senaior  to  act  u\  the  absence  of  the  legally  appointed 
I'icvi.lcnt  of  that  l.oijy.  w  lio  is  also  Vice-President  of  the  United  States. 
No  dependence  was  ])lac<Ml  MM  the  doctrine  of  the  implied  powers  of  a  repre- 
seniatiNc  or  lc'_'islative  hody  in.  <uch  a  case.  In  a  written  constitution  too 
naich  care  cannot  lie  taken  lo  make  the  machiner}'  of  legislation  complete. 
S(v-ii|,i:,.  p.  1.  Anothci-  imp'. riant  consideration  which  must  weigh  in  coining  to  a  con- 
clusion on  the  suliject  is  the  la.t  that  the  ( Jovernor  General  representing 
the  Crown  has,  under  th<-  Imperial  statute  or  fundamental  law  of  Canada, 
the  >ole  liiiht,  if  Iani,'uage  mean-  anything',  to  appoint  by  instrument  under 
the  (;reat  Seal,  the  Speaker  'if  ilie  Senate,  as  well  as  to  remove  him  at 
plcavui".      No  su<h    riirhls,  e(pii\alent   in  their  nature  to  the  prerogative 
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rights  of  the  Crown,  can  be  taken  away  by  mere  implication.  Such  prero- 
gatives can  only  be  changed,  modified  or  taken  away  with  the  express 
consent  of  the  Crown  or  Governor  General.  It  is  difficult,  if  not  impossible 
to  understand  on  what  principle  of  sound  legislation  any  authority  exists  in 
the  parliament  of  Canada  to  vest  in  the  Senate  the  right  to  appoint  a 
deputy  of  an  officer,  whose  appointment  is  declared  in  express  terms  by  an 
Imperial  statute  to  be  vested  in  the  Governor  General  alone.  It  seems  to 
be  a  direct  interference  with  a  prerogative  of  the  Governor  General  who, 
then  acting  in  his  official  capacity,  represents  the  Queen.  If  there  is 
believed  to  be  an  implied  power  anywhere  to  appoint  a  deputy  it  would  be 
in  the  Governor  General  himself,  and  not  in  the  Senate  whose  powers  are 
limited  by  Imperial  statutory  authority.  If  it  is  permissible  for  the  parlia- 
ment of  Canada  to  diminish  or  take  away  from  the  prerogative  right  of  the 
Governor  (xeneral  over  the  appointment  of  the  Speaker  of  the  Senate,  and 
to  allow  the  Senate,  without  any  express  legal  or  necessarily  implied  au- 
thority, to  appoint  a  deputy  to  act  for  any  length  of  time  in  the  absence  or 
inability  of  the  Speaker,  then  you  might  go  further  and  declare  that  the 
Governor  General  shall  not  appoint  the  Speaker  at  all.  If  you  can  say  that 
a  particular  person  can  act  as  Speaker  for  an  hour  or  a  day,  you  can  invest 
him  with  authority  to  act  for  the  whole  session,  and  practically  nullify  the 
provision  of  the  Act  providing  in  a  particular  way  for  the  appointment  of  a 
Speaker.  That  would  be  the  consequence  of  admitting  that  the  91st  section 
gives  implied  power  to  alter  the  provision  in  question  and  constitute  the 
Senate,  not  with  a  Speaker  as  provided  for  expressly  in  the  statute,  but 
with  another  person  not  mentioned  or  contemplated  in  the  fundamental 
law.  Admit  such  a  principle  of  amendment,  and  the  logical  sequence  is 
the  amendment  of  the  constitution  in  many  other  essential  respects. 

One  student  of  our  constitution,  in   the  debate  on   the  subject,  did   not  Dr.  Weldon, 
argue   in  favour  of  the   constitutionality  of  the   Senate  Bill  on  the  same  p^'^''^T)'i 
grounds  as  other  advocates  of  the  proposed  amendments — viz.:  the  18th  and  i893,  March  *' 
91st  sections  as  above  set  forth — but  laid  much  stress  on  the  following  30. 
clause  of  the  Colonial  Laws  Validity  Act  (28-29  Vic,  c.   63,   Imp.    Stat,  of 
1865)  which  he  considered  applicable  to  the  case  in  question. 

"  5.  Every  colonial  legislature  shall  have,  and  be  deemed  at  all  times 
to  have  had,  full  power  within  its  jurisdiction,  to  establish  courts  of  judica- 
ture, and  to  abolish  and  reconstitute  the  same,  and  to  alter  the  constitution 
thereof,  and  to  make  provision  for  the  administration  of  justice  therein  ; 
and  every  representative  legislature  shall,  in  respect  to  the  colony  under 
its  jurisdiction,  have,  nnd  be  deemed  at  all  times  to  have  had,  full  power 
to  make  laws  respecting  the  constitution,  powers,  and  procedure  of  such 
legislature  ;  provided  that  such  laws  shall  have  been  passed  in  such  manner 
and  form  as  may  from  time  to  time  be  required,  by  any  Act  of  parliament, 
letters  patent.  Order  in  Council,  or  colonial  law  for  the  time  being  in  force 
in  the  colony." 

If  it  could  be  admitted  that  by  virtue  of  this  clause  "  the  constitution, 
powers  and  procedure  "  of  the  Canadian  system  of  government,  as  set  forth 
in  the  British  North  America  Act  of  1867,  could  be  subject  to  amendment 
in  any  particular,  then  it  would  not  be  the  fundamental  law  it  vvas  intended 
and  has  always  been  believed  to  be.  As  a  matter  of  fact,  by  necessary 
implication,  the  clause  in  question  is  repealed  by  the  British  North  Ame- 
rica Act,  passed  two  years  later,  which  has  special  and  complete  provisions 
relating  to  the  constitution  of  the  courts  of  judicature,  and  the  administra- 
tion of  justice  in  the  Dominion.  The  British  North  America  Act  is  in- 
tented  to  be  complete  within  itself- — totus,  teres,  atque  rotu7idus — and  it  is 
impossible,  in  the  writer's  opinion,  to  believe  that  it  can  be  amended  by  the 
Act  in  question,  whose  express  provision  is  made  for  the  machinery,  consti- 
tution and  legislative  powers  of  the  Dominion  and  legislatures.  Admit  an- 
S3h 
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other  principle,  and  there  would  be  no  security  for  the  diflTerent  members 
of  the  confederation,  who  have  entered  into  a  federal  compact  on  the  clear 
and    express   understanding    that   the   constitution  cannot   be  altered   or 
amended,  except  where  it  is  expressly  provided  for  in  the  Act  itself,  or  oo 
the  special  address  of  the  legislative  bodies   to  the  Imperial  parliament  as 
cases  may  arise.     The  Act  in  question   was   confessedly  intended   to  meet 
difficulties  that  arose  in  the   Australian  colonies ;  the   preamble  expressly 
sets  forth  that  "  doubts  have  been  entertained   respecting  the  validity  of 
certain  laws  enacted  or  purporting  to  be  enacted  by  the  legislatures  of  cer- 
tain of  Her  Majesty's  colonies,  and  respecting   the  powers  of  such  legisla- 
tures, and  it  is  expedient  that  such  doubts  should  be  removed."     The  very 
words  of  the  fifth  clause  cannot  be  construed  so  as   to  include  within  the 
Seedefinitions  meaning  of  a  "colonial"  or  "representative  legislature,"  the  parliament  of 
insec.lof  Act.  the  Dominion  of  Canada,  which  is  a  federal  aggregation  of  several  colonies 
with  colonial  legislatures,  whose  respective  constitutional  rights  are  defined 
and  enumerated  within  the  four  corners  of  the  Act  constituting  the  Domi- 
nion. 
38-39  Vic,  c.         The  general  statute — the  Colonial  Laws  Validity  Act — must  then  be  read 
38,  Imp.  Stat,  as  silently  excluding  from  it's  operation  any  cases  that  have  been  provided 
■  for  by   the   later  special  Act  relating  to  the   constitution  of  the  Dominion. 

But  if  there  were  any  doubts  on  this  question  they  are  disposed  of  by  the 
fact  that  the  Imperial  parliament  considered  it  necessary  to  give,  by  an 
Act  of  their  own,  new  powers  to  the  Dominion  parliament,  and  to  validate 
its  legislation  with  respect  to  the  examination  of  witnesses  in  certain  cases 
under  oath.  If  the  fifth  clause  of  the  Colonial  Laws  Validity  Act  had  any 
direct  application  to  the  parliament  of  the  Dominion  of  Canada  then  it 
would  not  have  been  necessary  to  pass  the  Imperial  Act  of  1875  with 
respect  to  a  matter  immediately  affecting  the  procedure  of  parliament. 

The  same  argument  applies  to  a  later  Act,  49-50  Vic,  c.  35,  Imp.  Stat.: 
"  An  Act  respecting  the  representation  in  the  parliament  of  Canada  of 
territories  which  for  the  time  being  form  part  of  the  Dominion  of  Canada, 
but  are  not  included  in  any  province." 

It  is  also  important   to   consider  in  this  connection  that,  when  the  law 
officers  of  the  Crown  in   1873  had  under  review   the  Oaths'  Act,  they  had 
actually  in  their  mind  this  Colonial  Laws  Validity   Act,  but  they  did  not 
give   any  weight   whatever — in  fact  they  do  not  refer  at  all — to  the  third 
clause  which,  it  is  now  contended,  gives  authority  to  the  Canadian  parlia- 
ment  to  alter  "  its   constitution,  powers   and  procedure."     While  ignoring 
SeeCan. Com.  this  clause,  obviously  for  the  reason  that  it  is  not  applicable  to  Canada  "by 
iir^*^'^^'  u         *^xpress  words  or  necessary  intendment,"  they  gave  the   importance  that  is 
dLxk'u)  liord  *^"^  ^^  ^^'^  second  clause — the  only  one  applicable  to  the  Dominion — which 
Dufffrin,  No.  enacts  that  "any  colonial  law,  which  is  or  shall    be  repugnant  to  the  pro- 
is-'w '('/"'" '  ^'^^''^'^^  *^^  '^"y  ^"^^'^  "^  parliament  extending  to  the  colony  to  which  such  law 
j^.iVl  ""ly  relate,  or  repugnant  to  any  order  or  regulation  made  under  authority 

KimlKrlcy.  of  such  Act  of  parliament,  or  having  in  the  colony  the  force  or  effect  of 
such  Act,  shall  be  lead  subject  to  such  Act,  order  or  regulation,  and  shall, 
to  the  extent  of  such  n'[)ugnancy,  but  not  otherwise,  be  and  remain  abso- 
lutely void  and  inopcnitive."  This  clause,  the  law  officer  pointed  out, 
rendered  "  inoperative  '  the  first  section  of  the  Canadian  Act  of  1868  rela- 
M  Vict.,c.L'4.  ting  to  the  adiiiinistrat'dn  of  oaths  at  the  bar  of  the  Senate — a  provision 
subse(iuently  validated  l.y  the  lm))erial  Act  of  1875 — "as  being  repugnant 
to  the  provisions  of  the  I'.ritish  North  America  Act,  and  cannot  he  legally 
acted  upon."  It  may  be  fairly  argued  that  the  present  legislation  of  the 
Canadian  parliament  is  al.so  "inoperative,"  as  inconsistent  with  the  express 
terms  (tf  this  provision  of  the  Canadian  constitution  relating  to  the 
speakership  of  the  Canadian  Senate,  unless  indeed  power  is  found  elsewhere 
in  the  British  Nortli  America  Act  for  the  proposed  amendment. 
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It  is  a  fact  worthy  of  consideration  in  this  argument,  that  in  the  legis-  See  remarks  of 
lative  council  of  the  old  province  of  Canada,  where  the  same  provision  for  ^^^^tor 
the  appointment  of  Speaker  existed  for  years,  no  attempt  was  made  to  Deb.,  1893, 
obtain  an  alteration  of  the  provision  in   the   way   now  suggested.     Since  March  16. 
1867,  in  consequence  of  the  doubts  that  existed  as  to  the  powers  possessed 
under  the  constitution,  by  the  parliament  of  Canada,  no  legislation  was 
passed  in  either  House.     In  fact,  the   bill  of  the  session  of   1893  was  the 
first  on  the  subject  that  ever  reached  the  Commons  from  the  Upper  House. 
As  a  matter  of  fact,  whenever  it  has  been  necessary  from   1867  until  the 
present  time  to  provide  for  the  absence  of  the  Speaker  on  account  of  illness 
or  other  cause,  a  new  commission  has  been  issued  under  the  Great  Seal  for 
the  time  being.     Such  a  course   has  no  doubt,  its  inconvenience,  and  it  is 
no  doubt  desirable  to  prevent  it  in  the  future,  but  convenience  is  no  argu- 
ment for  infringing  the  constitution  in  any  particular. 

The  conclusions  to  which  the  writer  has  come  on  this  important  subject 
may  be  briefly  summed  up  as  follows : 

That  the  parliament  of  Canada  is  limited  and  restrained  by  the  Constitu- 
tional Act  to  the  exercise  of  such  powers  as  are  given  it  in  express  terms, 
or  by  necessary  and  indubitable  implication. 

That  there  is  not  within  the  four  corners  of  the  Constitutional  Act  any 
express  or  implied  power  conferring  on  the  parliament  of  Canada  the  right 
to  repeal,  amend  or  impair  that  provision  of  the  constitution  which  gives 
the  appointment  of  the  Speaker  of  the  Senate  to  the  Governor  General. 

That  the  Senate  can  only  be  legally  constituted  with  a  Speaker  so 
appointed  in  the  chair,  and  its  legislative  acts  may  be  called  into  question 
if  it  be  at  any  time  differently  constituted. 

In  view  then  of  the  doubts  that  have  been  raised  on  a  question 
involving  such  important  considerations — the  integrity  of  the  constitution 
in  a  measure — it  is  advisable  to  solve  these  doubts  beyond  dispute  as  soon 
as  possible. 

It  is  advisable  to  obtain  an  opinion  from  the  law  officers  of  the  Crown 
in  England  whether  an  Act  of  the  Imperial  parliament  is  necessary  to  give 
power  to  the  Canadian  parliament  to  amend  the  provision  in  question,  or 
whether  there  is  already  sufficient  implied  power  in  the  Canadian  constitu- 
tion itself  to  enable  the  parliament  of  Canada  to  deal  with  the  question  in 
the  way  now  proposed. 


JNO.  GEO.  BOURINOT. 


House  of  Commons,  Ottawa, 
21st  April,  1894. 


Colonial  Office  to  His  Excellency  the  Governor  General. 

Downing  Street,  17th  November,  1894. 
My  Lord, 

I  have  the  honourto  acknowledge  the  receipt  of  yourdespatch  of  the  8th of  September 
last,  inclosing  copy  of  an  approved  report  of  the  Privy  Council,  embodying  a  report  by 
the  Minister  of  Justice  upon  a  statute  passed  during  the  last  session  of  the  Dominion 
Parliament,  entitled  "  An  Act  respecting  the  Speaker  of  the  Senate  ",  the  validity  of 
which  Act  has  been  questioned  in  Canada. 

In  accordance  with  the  wishes  of  your  ministers,  I  caused  papers  which  accompanied 
your  despatch  to  be  referred  to  the  law  officers  of  the  Crown,  who  have  expressed  the 
opinion  that  the  Act  referred  to  is  not  unconstitutional  or  repugnant  to  the  provisions 
of  the  British  North  America  Act,  1867  ;   they  think,  however,  that  the  question  is  one 
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of  some  difficulty,  and  in  view  of  the  divergent  opinions  expressed  on  the  subject  in 
Canada,  that  it  would  be  prudent  to  pass  a  declaratory  Act  in  the  Imperial  parliament 
affirming  the  validity  of  the  Canadian  Act. 

In  view  of  this  opinion  I  should  be  glad  if  you  would  ascertain  and  inform  me  whether 
your  government  would  wish  that  a  declaratory  bill  of  the  nature  suggested  should  be 
introduced  into  the  parliament  of  the  United  Kingdom. 


I  have  &c., 

RIPON. 


Report  of  the  Hon.  the  Privy  Council,  approved  hy  His  Excellency  the  Governor  General 

on  the  20th  April,  1895. 

The  committee  of  the  Privy  Council  have  had  under  consideration  a  despatch  dated 
17th  November  1894,  from  the  Marquis  of  Ripon  in  continuation  of  the  correspondence 
which  has  taken  place  upon  the  subject  of  an  Act  passed  at  the  last  session  of  the  Domi- 
nion parliament,  intituled  "An  Act  respecting  the  Speaker  of  the  Senate"  the  validity 
of  which  has  been  questioned  in  Canada. 

The  Minister  of  Justice  to  whom  the  despatch  was  referred  observes  that  his  lord- 
ship states  that  he  has  caused  the  matter  to  be  referred  to  the  law  officers  of  the  Crown, 
who  have  expressed  the  opinion  that  the  Act  is  not  unconstitutional  or  repugnant  to  the 
provisions  of  the  British  North  America  Act,  1867.  The  law  officers  think,  however, 
that  the  question  is  one  of  some  difficulty,  and  in  view  of  the  divergent  opinions 
expressed  on  the  subject  in  Canada,  that  it  would  be  prudent  to  pass  a  declaratory  Act 
in  the  Imperial  parliament  affirming  the  validity  of  the  Canadian  Act.  His  lordship 
the  Manjuess  desires  to  be  informed  if  your  Excellency's  government  would  wish  that 
such  a  bill  should  be  introduced  into  the  parliament  of  the  United  Kingdom. 

The  minister  states  that  the  course  proposed  by  Lord  Ripon  at  the  suggestion  of 
the  law  officers,  is  in  accord  with  a  proposal  made  by  the  late  Sir  John  Thompson, 
when  explaining  the  bill  in  commitcee  for  the  purpose  of  overcoming  any  doubts  which 
might  exist  as  to  its  constitutionality. 

The  committee,  on  the  recommendation  of  the  Minister  of  Justice  advise  that  Lord 
Ripon  be  informed  that  the  course  suggested  by  the  law  officers  meets  with  the  entire 
concurrence  of  your  Excellency's  government,  and  that  his  lordship  be  asked  to  take 
the  necessary  steps  to  promote  the  recjuisite  legislation  in  the  premises,  and  that  with 
this  view  your  Excellency  may  be  pleased  to  cause  a  copy  of  this  minute,  if  approved, 
to  be  caVjled  to  Her  Majesty's  government. 

JOHN  J.  McGEE, 

Clerk  oj  the  Privy  Council. 


Th>:  Manpuss  of  Ripoyi  to  Hin  Excellency  the  Governor  General. 

DowxixG  Street,  15th  May,  1895. 

My  Loud,  —  I  have  the  honour  to  acknowledge  the  receipt  of  your  despatch  of  the 
22nd  of  April,  inclosin;,'  c  )py  of  a  minute  of  council  requesting  that  an  Imperial  Act 
should  l)e  passed  to  atlirm  the  validity  of  the  "  Act  respecting  the  Speaker  of  the 
Semite.' 

I  have  to  accjuaint  you  in  reply  that  the  draft  of  the  necessary  legislation  is  now 
being  prepared  and  will  be  proceeded  with  at  the  earliest  opportunity. 

1  have,  itc, 

RIPON. 
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Report  of  the  Honourable  the  Privy  Council,  approved  by  His  Excellency  the  Governor 
General  on  the  28th  September,  1895. 

On  a  report  dated  18th  September  1895,  from  the  Minister  of  Justice,  submitting 
that  in  and  by  an  Act  of  the  parliament  of  Canada,  passed  in  the  session  held  in  the  57th 
and  58th  years  of  Her  Majesty's  reign,  chaptered  11  and  intituled  "An  Act  respecting 
the  Speaker  of  the  Senate  "  it  is,  by  section  4  thereof  enacted  that  the  said  Act  shall 
not  come  into  force  until  Her  Majesty's  pleasure  thereon  has  been  signified  by  procla- 
mation in  the  Canada  Gazette. 

The  minister  observes  that  doubts  having  arisen  as  to  the  power  of  the  parliament 
of  Canada  to  pass  the  Act  in  question,  an  Act  of  the  Imperial  parliament  was  passed  in 
the  session  held  in  the  58th  and  59th  years  of  Her  Majesty's  reign,  known  as  the 
"Canadian  Speaker  (appointment  of  Deputy)  Act  1895  "  which  said  Act  received  Her 
Majesty's  assent  on  the  5th  day  of  September  1895.  By  this  Act  it  is  enacted  that  the 
Act  of  the  parliament  of  Canada  in  question  intituled  "  An  Act  respecting  the  Speaker 
of  the  Senate  "  shall  be  deemed  to  be  valid,  and  to  have  been  valid  as  from  the  date 
(23rd  July,  1894)  when  the  royal  assent  was  given  thereto  by  your  Excellency. 

The  minister  therefore  recommends  that  a  proclamation  do  issue  bringing  into 
force  the  Act  of  the  parliament  of  Canada  aforesaid,  (57-58  Victoria,  chapter  11). 

The  Committee  submit  the  above  recommendation  for  your  Excellency's  approval. 

JOHN  J.  McGEE, 

Clerk  of  the  Privy  Council. 

Proclamation   bringing   the  Act  above  mentioned  into  force,  published   in  the   Canada 
Gazette  on  the  5th  day  of  October,  1895.  Vol.  XXIX.,  Xo.  IJf.,  Page  582. 
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APPENDIX  C. 

Report  oj  Hon.  Attorney  General  Moivat  upon  Acts  of  Province  of  Ontario  1873. 

Copy  of  an  Order  of  the  Executive  Council  approved  hy  His  Honour  the  Lieutenant- 
Governor  the  eighth  day  of  January.,  A.D.  187 4. 

The  committee  of  council  have  had  under  consideration  a  despatch  of  the  honourable 
the  Secretary  of  State  of  Canada,  dated  9th  September,  1873,  inclosing  a  copy  of  an 
Order  of  his  Excellency  the  Governor  General  in  Council  dated  30th  August  last, 
resp)ecting  the  Acts  passed  by  the  legislature  of  this  province  at  its  last  session,  and  also 
a  copy  of  the  report  or  the  Right  Honourable  Sir  John  A.  Macdonald  as  the  Minister 
of  Justice  upon  which  the  said  order  is  founded. 

The  committee  have  also  had  under  consideration  the  annexed  report  dated  8th 
December  instant  of  the  Honourable  the  Attorney  General  with  reference  to  the  said 
despatch  and  inclosures 

The  committee  concur  in  the  report  of  the  Hon.  the  Attorney  General  and  advise 
that  a  copy  thereof  and  of  this  minute  of  council  be  transmitted  by  your  Excellency  to 
the  government  of  Canada  for  their  information. 


Certified. 


J.  G.  SCOTT, 

Clerk  Executive  Council,  Ontario. 


Report  of  tJie  Hon.  Attorney  General  of  Ontario,  approved  hy  His  Honour  the  Lieutenant- 
Governor  on  the  8th  day  of  January,  187 Jf. 

The  undersigned  has  had  under  consideration  a  despatch  of  the  Hon.  the  Secretary 
of  State  of  Canada,  dated  9th  September  1873,  inclosing  a  copy  of  an  order  of  his 
Excellency  the  Governor  Genei-al  in  Council,  dated  30th  August,  respecting  the  Acts 
passed  by  the  legislature  of  this  province  at  its  last  session,  and  also  a  copy  of  the  report 
of  the  llight  Honourable  Sir  John  A.  Macdonald,  as  the  Minister  of  Justice,  upon 
which  re[mrt  the  said  order  is  founded. 

This  report  objects  to  certain  enactments  in  the  statutes  as  being  ultra  vires. 

It  api)ears  to  tlie  undersigned  that  the  objections  are  criticisms  on  some  of  the 
terms  in  which  the  legislature  has  endeavoured  to  express  its  meaning  ;  and  that  the 
objections  do  not  apply  to  the  real  purpose  or  intention  of  the  enactments,  or  to  their 
legal  effect. 

The  first  objection  refers  to  sections  7  and  1 1  of  cap.  2,  the  Act  respecting  Elections 
of  Members  of  the  Legislative  Assembly.  The  7th  section  enacts,  that  no  person  shall 
make  any  such  payment  as  therein  mentioned  for  the  purpose  of  the  election  "  under 
penjilty  of  lx;ing  deemed  guilty  of  a  misdemeanour,"  and  in  like  manner,  the  11th 
section  enacts  that  no  agent  or  candulate  shall  wilfully  furnish  to  the  returning  officer 
an  untrue  stJitejnent  "  under  pt-nalty  of  being  deemed  guilty  of  a  misdemeanour." 

The  report  of  the  Minister  of  Justice  suggests,  that  this  is  legislation  as  to  criminal 
law,  and  is  on  that  account  beyond  the  jurisdiction  of  the  provincial  legislature.  But 
the  Dominion  Statute,  31  Vic,  cap.  71,  sec.  3.  enacted,  that  "any  wilful  contravention 
of  any  Act  of  the  legislature  of  any  of  the  provinces  within  Canada  which  is  not  made, 
an  offenc(>  of  some  other  kind  x/inl/  hr  a  n/ l.^d', //'■„, loiir  and  punishable  accordingly."  Thus 
the  offence  a;,'ainst  the  Ontario  Act  in  ([uestion  is  by  force  of  express  Dominion  legis- 
lation, a  misdemeanour,  and  punishable  iis  such  ;  and  such  would  be  the   character  and 
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consequence  of  the  oflfence,  even  though  not  so  stated  in  the  local  statute.  It  is  not 
necessary  to  discuss  whether  it  would  be  ultra  vires  for  the  Ontario  legislature  to  call 
something  a  misdemeanour  which  the  legislature  had  received  no  express  authority  from 
the  Dominion  to  make  a  misdemeanour,  but  manifestly  it  cannot  be  ultra  vires  to  say 
that  that  will  be  a  misdemeanour,  which  by  Dominion  enactment  is  declared  to  be  a 
misdemeanour,  and  which  on  that  account  alone  must  be  so  called  and  treated  in  all  legal 
and  other  proceedings. 

The  undersigned  would  add  that  it  is  extremely  convenient  and  useful  that  where 
the  local  legislature  in  the  exercise  of  its  jurisdiction,  forbids  the  commission  of  any  Act, 
the  statute  forbidding  it  should  state  that,  as  the  fact  is,  those  who  may  do  the  for- 
bidden thing  will  do  so  "  under  the  penalty  of  being  guilty  of  a  misdemeanour ;  "  and 
such  a  declaration  being  undoubtedly  true,  there  can  be  no  unwarranted  assumption  of 
jurisdiction  in  making  the  declaration. 

The  next  objection  is  to  section  29,  chap.  31.  The  Act  respecting  Insane  persons. 
The  undersigned  cannot  suppose  that  the  Minister  of  Justice  meant  to  question  altogether 
our  right  to  remove  from  the  province  the  persons  to  whom  this  section  relates.  Our 
right  to  that  extent  cannot  be  doubted  after  discussions  and  admissions  in  the  British 
parliament  and  law  courts  in  the  matter  of  the  Canadian  prisoners  thirty  five  years  ago. 

The  undersigned  assumes  as  unquestionable,  that  no  one  outside  the  province  has 
the  right  of  throwing  upon  us  their  afflicted  paupers,  or  insisting  on  our  keeping  them 
against  the  will  of  our  own  legislature ;  and  that  we  are  under  r\o  obligation  to  keep 
asylums,  or  make  other  provision  for  the  insane  of  the  whole  world. 

The  Minister  of  Justice  appears  to  liave  read  the  language  of  the  enactment  as 
assuming  the  right  to  something  beyond  the  mere  removal  of  these  persons  out  of  the 
province.  This  is  the  enactment :  "  Upon  its  appearing  to  the  Lieutenant-Govenor  that 
any  insane  person,  confined  as  aforesaid  in  any  jail  or  in  any  asylum  for  the  insane,  has 
come  or  been  brought  to  this  province,  from  some  other  province  or  country,  within 
thirty  days  prior  to  his  committal  to  such  jail  or  asylum  or  any  other  jail  or  asylum, 
it  shall  be  lawf  1  for  the  Lieutenant-Governor  by  his  wari'ant,  to  authorize  the  removal 
of  such  insane  person  back  to  the  province  or  country  from  where  he  has  come  or  been 
brought  as  aforesaid."  Now  there  are  provinces  and  states  which  adjoin  Ontario.  It  is 
from  these  alone  that  per.sons  ot"  the  class  referred  to  are  thrown  upon  the  territory.  If 
such  persons  should  be  brought  from  New  York  State,  it  was  to  the  borders  of  that 
state  that  it  was  intended  the  Lieutenant-Governor  should  have  power  to  send  them. 
If  they  should  come  from  Lower  Canada  or  Manitoba,  the  return  intended  was  to  the 
borders  of  that  province.  For  the  purpose  of  remeding  a  practical  grievance,  it  was 
deemed  prudent  in  this  way  to  provide  in  the  exercise  of  our  authority  within  our  own 
territory,  for  the  exclusion  from  the  province  if  we  chose,  of  the  insane  paupers  of 
adjoining  states  or  provinces.  Our  legislature  has,  in  the  opinion  of  the  undersigned,  a 
clear  right  to  authorize  the  removal  of  persons  to  these  adjoining  states  or  provinces, 
though  our  ofiicers  can  exercise  no  jurisdiction  beyond  the  boundary  line  ;  and  it  would 
be  contrary  to  all  recognized  principles  of  judicial  interpretation,  to  construe  the  enact- 
ment as  intended  to  embrace  more  than  we  had  jurisdiction  to  do,  especially  where,  as  in 
the  present  case  the  limit  of  our  jurisdiction  is  too  plain  for  any  person  to  be  misled. 

The  undersigned  may  observe  that  no  action  has  hitherto  been  taken  upon  the 
enactment  under  consideration,  and  possibly,  none  ever  may  be  ;  but  the  legislature  was 
of  opinion  that  the  provision,  the  language  of  which  is  complained  of,  ought  to  be  made. 

Objection  is  also  suggested  in  the  report  of  the  Minister  of  Justice  to  the  use  of  the 
word  "offence"  in  the  13th  sec.  of  chap.  35,  in  contrast  with  the  provision  that  the 
payment  of  the  fine  imposed  shall  not  prevent  or  affect  any  civil  remedy. 

The  word  "  offence  "  is  argued  in  the  report  to  be  inapplicable  to  a  violation  of  the 
enactment  of  a  local  legislature. 

The  undersigned  with  submission  considers  this  to  be  an  error.  Indeed  the  word 
"  offence  "  is,  by  the  Dominion  Act,  31  Vic,  chap.  71,  sec.  3,  already  quoted,  applied  to  a 
violation  of  local  enactments,  and  violations  of  the  provisions  of  the  Tavern  and  License 
Act  of  Ontario  have  in  the  Queen  vs.  Boai-dnian  30  U.C.  Q.B.  p.  553,  been  expressly 
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held  to  be  "  offences."  Indeed  breaches  of  even  municipal  by-laws  are  certainly 
"  offences."     There  are  in  fact  numerous  "  offences  "  which  are  not  crimes. 

As  to  the  contrast  referred  to  in  the  report,  it  may  be  observed  that  the  local  legis- 
lature has  the  right  of  imposing  punishment  for  the  violation  of  its  laws  ;  that  this 
punishment  for  the  offence  is  inflicted  for  the  good  of  the  public,  and  is  in  no  sense  a 
civil  remedy  ;  a  civil  remedy  being  an  action  or  a  suit  which  one  subject  brings  against 
another,  to  compel  the  performance  of  a  contract  or  duty  or  to  recover  damages  for  the 
private  benefit  of  the  party  suing. 

The  last  objection  in  the  report  is  to  part  of  section  15  of  the  Act  last  mentioned, 
viz.:  to  that  portion  of  it  which  declares  that  "  any  wilful  false  statement  made  by  any 
"  such  witness  on  oath  or  solemn  affirmation  shall  be  a  misdemeanour  punishable  in  the 
"  sajne  manner  as  wilful  and  corrupt  perjury." 

Now  by  the  Dominion  Act  already  referred  to,  it  was  enacted  (section  4),  that  any 
oath  or  solemn  affirmation  now  or  hereafter  made,  subscribed  or  administered  under  the 
authority  of  any  Act  of  the  legislature  of  any  of  the  provinces  within  Canada  "  shall  be 
"  as  binding,  and  entail  the  same  legal  liabilities,  and  the  same  consequences  with 
"  respect  to  false  swearing,  perjury  or  subornation  thereof,  as  if  such  oath  or  affirmation 
"  were  made,  subscribed  or  administered  under  the  authority  of  an  Act  of  the  parlia- 
"  ment  of  Canada  ;  or  of  any  Act  or  law  in  iorce  in  such  province  at  the  time  of  the 
"  union."  The  Ontario  enactment  has,  therefore,  in  the  clause  objected  to,  but  declared 
what,  by  the  express  terms  of  the  Dominion  statute,  were  to  be  the  criminal  character 
and  punishment,  which  belonged  to  the  violation  of  oaths  or  affirmations  taken  under  the 
authority  of  the  provincial  legislature  whose  power  to  require  or  sanction  such  oaths  or 
affirmations  is  not  disputed. 

The  purpose  of  all  the  questioned  enactments  of  the  session  was  clearly  within  the 
jurisdiction  of  the  legislature.  Tlie  legal  efiect  of  those  enactments  is  precisely  the 
same  as  if  the  enactments  had  been  expressed  in  terms,  to  which  the  objections  of  the 
report  would  have  had  no  semblance  of  application,  and  in  the  opinion  of  the  undersigned 
these  two  considerations  obviously  present  a  complete  answer  to  all  the  objections  made 
to  the  enactments  in  question. 


0.  MOWAT, 

Attorney  General. 


Attorney  General's  Office, 

Toronto,  8th  December,  1873. 
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ileges, immunities  and 
powers  of  the  legislative 
assembly,  and  to  give 
summary  protection  to 
persons  employed  in  the 
publication  of  Sessional 
Papers. 

The  Supply  Bill,  1869.  .. 


37    Vict.,    1874, 
chap.  8. 


42    Vict.,     1879, 
chap.  19. 


44  Vict.,     1881, 
chap.  11. 

45  Vict.,     1882, 
chap.  4. 

46  Vict.,  1882-83, 
chap.  10. 


47    Vict.,     1884, 
chap.  13. 


An  Act  to  amend  tlie  Law 
respecting  escheats  and 
forfeitures. 


An  Act  respecting  the  admi- 
nistration of  justice  in  the 
northerly  and  westerly 
parts  of  Ontario. 


An  Act  for  protecting  the 
public  interests  in  Rivers, 
Streams  and  Creeks. 


An  Act  respecting  license 
duties. 


Not  within  competence  of  the  legislature  24 Nov.,  1869 
to  pass,  and   being  inconsistent  with 
the  provisions  of  sees.  92  and  90  of  the 
British  North  America  Act. 


6th  section  objectionable.  Act  not  within  14  July,  18G9 
comjietence  of  legislature  to  pass,  as  19  Jan.,  1870 
infringing  on  jurisdiction  of  parliament 
of  Canada  to  fi.\  and  provide  for  judge's 
salaries. 

Not  within  comf)etence  of  legislature  to  18 Nov.,  1874 
pass,  escheat  being  a  matter  of  pre-  16  Mar. ,  1875 
rogative,  with  which  provincial  legis- 
latures have  no  power  to  deal. 

Assumes  to  provide  for  administration  of  20  Jan.,  1880 
justice  over  territory,  the  right  of  17  Mar. ,  1880 
province  to  which  is  not  admitted,  as 
boundaries  are  not  settled.  Act  en- 
croaches on  powers  of  Dominion  gov- 
ernment to  appoint  judges. 

Power  of  legislature  to  take  away  rights  17  May,  1881 
of  one,  and  vest  them  in  another  doubt-  20Sept.,  1882 
ful.  Devolves  upon  government  to  see  13  Mars,  1883 
that  such  power  is  not  exercised  in 
flagrant  violation  of  private  rights  and 
natural  justice.  Act  is  retroactive  and 
overrides  a  decision  of  court  of  compe- 
tent jurisdiction. 

Doubt  as  to  competence  of  Dominionl29  Apr.,  1884 
parliament  to  enact  the  Liquor  License' 
Act,  1883,  or  with  resixict  to  validity 
of  Ontario  License  Acts,  in  view  of  the 
general  laws  enacted  by  parliament. 
Object  arrived  at  by  Act  is  to  render 
Lici^uor  License  Act,  1883,  inoperative, 
by  im[)osing  heavy  and  cumulative  tax 
on  persons  taking  out  licenses.  Duty 
of  government  to  protect  those  obeying 
laws  of  parliament. 


93 


83 
93 


110 
119 


161 
168 


177 
188 
192 


194 
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QUEBEC. 


Act. 


32    Vict.,    18(i9, 
chap.  4. 


38  Vict.,  1874-75, 
chap.  47. 


49-50  Vict.,  188(i, 
chap.  98. 


Title. 


An  Act  to  define  the  Privi- 
leges, Immunities  and 
Powers  of  the  Legislative 
Council  and  Legislative 
Assembly  of  Quebec,  and 
to  give  summary  protec- 
tion to  persons  employed 
in  the  publication  of  Par 
liamentary  Papers. 

An  Act  to  incorjxjrate  the 
St.  Lawrence  Bridge 
Comjjany. 

An  Act  respecting  the  Ex 
ecutive  Power. 


51-52  Vict.,  1888,  An  Act  to  amend  the  Law 
chaj).  2<).  resi)ecting    District    Ma 


52    Viet.,    1889, 
chap.  30. 


gistrates. 


Reasons  for  Disallowance. 


Act  not  within  competence  of  legislature 
to  pass,  and  being  inconsistent  with 
the  ])rovisions  of  sections  92  and  96  of 
the  British  North  America  Act. 


Importance  of  preserving  navigation  of 
River  St.  Lawrence. 


Not  within  competence  of  legislature  to 
pass,  as  provisions  of  Act  withdrawn 
from  provincial  legislative  authority 
by  92nd  section  of  British  North  Amer- 
ica Act. 

Act  not  within  competence  of  provincial 
legislature  to  pass,  being  in  excess  of 
powers.  Power  to  apixjint  judges 
being  conferred  on  Governor  General 
by  section  96  of  British  North  America 
Act. 


Date 

of  Report  of 

Minister 

of  Justice. 


3  Nov.,1869 
24      -,     1869 


16  Oct.,  1876 


22  Mar.,  1887 
16  July,  1887 


3  Sept.,  1888 
18  Jan.,  1889 
21  June,1889 


Page. 


254 
255 


262 


313 

338 


345 
354 
430 


NOVA  SCOTIA. 


31     Vict.,     1868,  An    .\ct    to    emi)(.wer    the 

chap.  21.  Police  Court  in  the  City 

I     of    Halifax    to    sentence 

Juvenile      Offenders      to 

i     the     Halifax      Industrial 

I     Sch(K)l. 

34     Vict.,     1S71,  An  Act  tongulal.- l'ilotaj,'c' 

chap.  ,S2.  in  th.-  Bras  d'Or  Lakes  in| 

the  Isljiiid  uf  CapeBn-ton. 

37     Vict.,     !S7},  An  A<t  to  int-orporat.'  the 
chap.  74.  Halifax  Co.  (Ltd.)  I 


Chap.  S2 |.\n  .\it  t.i  incoriHu-atf  tl 

Kasti  rn  Steamship  Co. 


Act  deals  with  criminal  law,  which  ap- 
l)ertains  to  Dominion  parliament. 


I'rovincial  legislatiu-e  ha.s  no  power  to 
regulate  fees  of  jnlots,  as  that  can  only 
1)1  done  by  Dominion  parliament. 

Incorporation  of  the  comjiany  is  for  ol)- 
jfcts  beyond  tlie  power  and  control  of 
pi'o\iiicial  legislature. 

Act  not  within  coniijetence  of  jn-ovincial 
le^'isluture,  as  coniing  within  sulijects 
iiieiitioiied  in  liritisli  North  America 
Act,  section  '.12.  subsection  1(»,  clause  A. 


12  Aug.,  1869     472 


Chap   s:? l.\i,  Act  to  incor|M>iute  tl 

j      Anglo  Fleiieh   Steamsliii. 
j     Co.  (Ltd.) 

49     \'ict..     ls.s(;.  .\,,     Act     cnnceiiiiiij^     the 

cliap.  r.*;.  collection      ,,f       Fniglit. 

I      NVIiarf.-iKeaudW.iieliouse 

i     r'liar^res.  I 


6  Dec,  1871 


1874 


25  Mar.,  1875 


4  Dec,  1874 


\ct  ill 
h^l-1; 
en  I  .1 
( 'aii.e 
trad. 
pint:. 


excess   of    powers   of   provinciall.SO  Mar., 1887 
ttine.    as  liy   I'.riti.sli  North  Am- 

Act.  section  91,  parliament  of 
la  has  jurisdiction  respecting! 
:nid   coiniuerce,  navigation,  ship- 


476 


479 


488 


480 


558 
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NEW  BRUNSWICK. 


Act. 

Title. 

Reasons  for  Disallowance. 

Date 

of  Reix)rt  of 

Minister 

of  Justice. 

Page. 

45    Vict.,    1882, 
chap.  69. 

An  Act  to  incorporate  the 
Fredericton       and       St. 
Mary's  Bridge  Company. 

Bridge  must  be  constructed  without  any 
interference  of  the  river,  and  provin- 
cial legislature  has  no  power  to  author- 
ize   this   interference ;    parliament   of 
Canada  can  alone  authorize. 

13  Feb.,  1883 
20  July,  1883 

731 
732 

MANITOBA. 


36    Vict., 
chap.  2. 


1873, 


Chap  32. 


38    Vict.,    1875, 
chap.  12. 


Chai>.  18. 


Chap.  33. 


Chap.  37. 


An  Act  to  define  the  priv- 
ileges, immunities  and 
powers  of  the  Legislative 
Council  and  Legislative 
Assembly  of  the  Province 
of  Manitoba  and  to  give 
a  sunmiary  protection  to 
persons  employed  in  the 
publication  of  Sessional 
Papers. 

An  Act  to  incorporate  the 
Winnipeg  Board  of  Trade 


An  Act  to  regulate  proceed- 
ings against  and  by  the 
Crown. 


An  Act  respecting  Escheats, 
Fines,  Penalties  and  For- 
feitures. 


An  Act  to  aftord  facilities 
for  the  construction  of  a 
Bridge  over  the  Assini 
boine  River  between  the 
City  of  Winnipeg  and  St, 
Boniface  West. 

An  Act  to  amend  37  Vict., 
chap.  4(5,  intituled  :  "The 
Half  Breed  Land  Grant 
Protection  Act." 


Act  not  within  comjietence  of  provincial 
legislature  to  pass,  as  it  was  incon- 
sistent with  sections  92  and  9G  of  the 
British  North  America  Act. 


Chap.  — 

(Reserved  Bill.) 


21  Aug.,  1874 1    780 


Incorporation  of  boards  of  trade  not  being 
for  provincial  objects  only,  but  treating 
of  trade  and  commerce,  is  alone  within 
competence  of  parliament  of  Canada. 

Act  is  so  general  in  terms  that  it  might 
be  held  to  apply  to  claims  against 
Dominion  government.  In  Manitoba 
serious  consequence  might  issue,  as 
bulk  of  lands  belong  to  Canada  and 
are  still  ungranted. 

Act  deals  with  matters  beyond  compet- 
ence of  provincial  legislature.  Subject 
of  Act  is  on  whole  a  matter  of  criminal 
procedure,  and  act  deals  with  many 
matters  within  exclusive  competence  of 
the  parliament  of  Canada. 

River  being  navigable,  any  authority  re- 
quired for  bridging  the  Assini})oine 
River,  at  any  point  east  of  Portage  la 
Prairie,  should  be  obtained  from  the 
Dominion  government. 


No  notice  of  passage  (>i  Act  was  given  in 
Manitoba  (iazcttc  for  3  months  as  re- 
quired, and  same  was  not  considered  in 
force  in  province. 


1  Sept.,  1874 


An    Act   respecting    Land  Act   premature   and  unnecessary.     Pro- 


Surveyors  and  the  Survey 
of  Land  in  Manitoba.* 


visions  unnecessary  and  unjust,  and 
would  create  a  mono])oly.  If  assented 
to,  conflict  of  authority  would  be  cre- 
ated, as  Dominion  Lands  Act  jnovides 
who  shall  act  as  surveyors  of  Dominion 
lands. 


*Thi8  Bill  was  reserved  for  the  assent  of  His  Excellency  the  Governor  General. 


25  May,  1876     796 


781 


5  Aug.,  1876 


7  Oct.,  1876 


7  Oct.,  1876 


29  Jan.,  1876 


799 


804 


804 


795 


1330 


PROVINCIAL   LEGISLATION 
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MANITOBA.— Continued. 


Act. 


Reasons  for  Disallowance. 


Date 

of  Refwrt  of 

Minister 

of  Justice. 


Page. 


44    Vict.,    1881, 
chap.  37. 


An  Act  to  incorporate  the 
Winnipeg  South-eastern 
Railway  Company. 


Chap.  38. 


Chap.  39. 


47    Vict.,    1884, 
chai>.  20. 


An  Act  to  incorporate  the 
Manitoba  Tramway  Co 


An  Act  to  incorixirate  the 
Emer.son  &  North-west 
em  Railway  Co. 

An  Act  to  Encourage  the 
Building  of  Railways  in 
Manitoba. 


An  Act  respecting  Escheats 
and  Forfeitures  and  Es- 
tates of  Intestates. 


Doubt  existing  as  to  power  of  a  provincial 
legislature  to  authorize  construction  of 
railway  extending  bej^ond  limits  of 
the  province,  as  trenching  on  British 
North  America  Act,  section  92,  subsec- 
tion 10,  clause  {a).  Act  conflicts  with 
settled  policy  of  Dominion  as  evidenced 
by  the  clause  in  contract  with  Canadian 
Pacific  Railway  No.  15,  ratified  and 
confirmed  by  parliament. 

Act  conflicts  with  policy  of  the  govern- 
ment, ratified  by  parliament,  to  prevent 
diversion  of  traffic  of  North-west  Ter- 
ritories, to  railway  system  of  United 
States,  and  to  endeavour  by  all  means 
possible  to  secure  it  to  Canadian  rail 
ways. 


4  Jan.,  1882 


827 


do 


do 


do 


45    Vict.,    1882,  An  Act  to  Encourage  the  do  do  do  . . . .  31  Oct.,  1882 

chap.  30.  Building  of  Railways  in  Act  is  also  capable  of  being  used  to  contra 

vene  the  terms  in  regard  to  Canadian 
Pacific  Railway,  upon  which  the  bound- 
aries of  Manitoba  were  enlarged. 

Decision  in  Attorney  General  of  Ontario  25  Aug., 1885 
vs.  Mercer  not  applicable  to  Manitoba, 
At  date  of  transfer  of  province  to  Can 
ada,  all  ungranted  or  waste  lands  in 
province  were  vested  in  Crown  and  were 
administered  V)y  government  of  Canada 
for  purjx)ses  of  Dominion.  Section  109 
of  British  North  America  Act  not  ap- 
plicable to  province. 

47    Vict.,     1884,  An  Act  to  incorj.oratc;  the  Ajjprehension  that  the  company  will  be  25  Feb.,  1886 
chap.  «W.  j     Eni.Tson    &   Nortli-west-      able  to  divert  trade  from  the  Canadian 

I     cm  Railway  Co.  system  of  railways  to  the  railways  of  the 

I  !     Ignited  .States 


31  Oct.,  1882     829 


31  Oct.,  1882 


829 


829 


838 


Ch.ip.     70,     and  An  Act  to  amend  an  Act  to 
iiiM.-nding  Ads      iiuorixiratf  tli«  Manitoba 
Central  Itailwav  Co. 


do 


do 


do 


4H    Vict. 
tlia|«.  '_' 


Chap.  4." 


1H.S.),  An    Act     respecting     t  li  e  .\ct  not  within  competence  of  provincial 

Lieutenant-CMjvernoraiKl      le^nslatiuc,  as  legislative  authority  of 

;     '"^  iJeputies.  ijioviiicial  legi.slature,  with  respect  to 

lieuteiiiuit-governor,  isexcejjted  by  1st 

clause    of    section    92,    British    Jvorth 

America  Act. 


.\ii  .\ct  to  incorporate  tlie 
l!o<k  I..ike  .Sonris  Valley 
k  I'.nmilon  Kailwav  Co. 


Act  within  comiietence  of  i)rovincial  leg- 
islature, but  it  affects  general  policy  of 
KoNcrnnient,  to  jn-event  diversion  of 
tratlic  from  Canadian  to  the  United 
States  system  of  railways. 


842 


26  Feb.,  1886     842 


13  Jan.,  1887 


10  Jan.,  1887 


851 


850 


TABLES    OF    ACTS. 


1331 


TABLE  OF  DISALLOWED  ACT^—Contimied. 
MAXITOB  k- Continued. 


Act. 


Reasons  for  Disallowance. 


Date 
of  Report  of 

Minister 
of  Justice. 


50    Vict., 
chap.  1. 


1887, 


Chap.  2.. 
Chap.  4. . 
Chap.  28. 


Chap.  47. 


An  Act  to  incorporate  the 
Manitoba  Central  Rail- 
way Co. 


An  Act  to  incorixjrate  the 
Winnipeg  and  Southern 
Railway  Company. 

An  Act  respecting  the  con- 
struction of  t n e  Red 
River  Valley  Railway. 

An  Act  for  furtlier  improv- 
ing the  law. 


Act  conflicts  with  ]x)licy  of  government, 
which  is  designed  to  prevent  diversion 
of  traffic  from  Canadian  to  the  United 
States  system  of  railways,  and  violates 
essential  conditions  of  sti]mlations 
with  Canadian  Pacific  Railway. 


do 


do 


do 


do 


do 


5  Aug.,  1887 


5  Aug.,  1887 


4  July,  1887 


Chap.  54 


52'"' Vict.,    1888- 
1889,  chap.  45. 


.53:?  Vict..    1890, 
chap.  'I'A. 


Chap.  31 . 


An  Act  to  amend  the  Pub- 
lic Works  Act  of  Mani- 
toba. 


\n    Act   to  incorj)orate  the 
Emerson    and     North 
western  Railway  Co. 


An  Act  to  further  amend 
Chapter  Fifty -two  of 
Forty-nine  Victoria,  be 
ing  the  Manitoba  IVIuni 
cipal  Act,  1880,  and 
amendments. 


An  Act  to  authorize  Com 
l)auies.  Institutions  oi 
Corporations  incorporated 
out  of  thrir  Province  to 
transact  liusini'fes  tliere- 
iu. 


luumniity  from  responsibility  and  lia- 14  July,  1887 
l)ility  for  their  acts,  p-iven  to  contrac- 
tors and  i^ersons  employed  in  construc- 
tion of  Public  Works,  or  doing  work 
under  Minister  of  Public  Works  or 
Commissioner  of  Railways  in  Mani- 
tolxi,  is  of  so  unusual  and  extraordinary 
character,  and  constitutes  manifest 
interference  with  private  rights. 

Under  this  Act,  railways  could  be  con-  4  July,  1887 
structed  by  Minister  of  Public  Works 
as  a  jniblic  work  of  Manitoba.  Act 
therefore  in  conflict  with  policy  of 
government  respecting  construction  of 
railways  in  Manitolja. 

Act  conflicts  with  policy  of  government  5  Aug. ,1887 
to  jirevent  diversion  of  traffic  from 
Canadian  system  to  the  United  States 
system  of  railways,  and  violates  essen- 
tial condition  of  stipulation  with 
Canadian  Pacific  Railway. 

Imposition  of  additional  percentage  on  1  ]Mar.,1890 
taxes  in  arrears,  is  uUr((  vir<^  of  jiro- 
vincial  legislature,  as  it  is  legislation 
respecting  "  interest  ■',  which,  bv  sec. 
!»I,  Art.  19,  (jf  Britisli  North  America 
Act,  is  witliin  jmisdiction  of  Domi- 
nion parliament. 

Act  is  ultra  vires  of  iiro\inc'ial  I^gisla-  21  Mar., 1891 
ture.  Specially  afl^ccts  riglits  and  pro- 
))erty  of  tlie  Canadian  Pacific  Railway 
and  the  Hudson  Jiay  Co.  Also  on 
grounds  mentioned  in  rt'port  of  ICith 
Julv,  18S7,  on  (,hie))»c  Act  49-.50  Vict., 
clia'p.  39.     (,S'cf  page  339. )  '. 


857 


857 


855 


856 


855 


857 


910 


941 


An   Act   ies])ectinf. 
eases  of  Animals, 


tlic  dis-  Is  legislation   affecting  trade  and   com- 21^1ar. 
mercfc  as  well   as   matters   relating  to 
quarantine,  both  of  wliich  are  assje-ned 
to     parliament      by     Britisli      Nortli 
America  Act. 


lS91i     946 


,'-,/ 
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Act. 

Title. 

Reasons  for  disallowance. 

Date 

of  Keix)rt  of 

Minister 

of  Justice. 

Page. 

58    Vict.,    18115, 
chap.  4. 

"An    Act    respecting    Cor- 
poi-ations         incorporaterl 
out  of  Manitoba." 

Statute  is  ultra  vires  so  far  as  it  relates 
to  companies  incorporated  by  the  par- 
liament of   Canada,    and   for  reasons 
mentioned   in   reix»rt   of   Minister  of 
Justice  on  Quebec  Act  of  1887,  chap. 
3!).     (See  page  339)  and  on  Manitoba 
Act  of  18'Jl,  chap.  23.     (See  page  941. ) 

24  Oct.,  1895 
12  Mar.,  1896 

1005 
1009 

BRITISH  COLUMBIA. 


36  Viet.,  1872-72, 1  An    Act   to  authorize  one  The  Act  is  legislation  respecting  Law  of ,  9  Mar.,  1874 


chap, 


37  Vict.,  1873-74, 
chap.  2. 


Chap.  !». 


Justice  of  the  Peace  to  do 
any  act,  matter  or  thing 
heretofore  to  Ix;  done  byi 
two  Justices  of  tile  Peace, 
and  to  give  an  appeal  to 
CoTu-ts  of  (xeneral  or 
<  Quarter  Sessions.  i 


Criminal   i^rocedure  which  appertains 
solely  to  Dominion  parliament. 


1023 


An  Act  to  amend  and  con- Act  tends  to  deal  with  lands  which  ai-e  19  Jan.,  1875 
solidate  the  Laws  affeet-l  assumed  to  be  the  actual  property  of  11  Mar.,  1875 
the  i)rovince,  assumption  completely 
ignoring  as  applicable  to  Indians  of 
B.C.  the  honour  and  good  faith  with 
which  the  Crown  has  always  dealt  with 
their  Indian  tribes,  and  nee  sec.  109  of  ^ 
the  B.  M.  A.  Act.  I 


ing  Crown  Lands  in  Brit- 
sh  Columbia. 


:w    Vict, 
chaii.  .■), 


187.^. 


An  Act  to  make  i>r()vision 
for  the  Ijettei-  administra- 
tion of  .lust ice. 


40 

Vict.. 

is:7, 

.\n  .\<t   to 

pni\id.-  for  t 

•■ 

,ap.  22. 

l..-tt.T    a 
.Iiistic". 

liciini.-.tratinn 

Provisionof  Act  authorizing  the  Lieuten-;  9Mar.,  1875 
ant  (Governor  to  ai>point  places  where 
Comity  Court  Judges  shall  reside,  is 
l)ractically  assuming   a  jxiwer  of  ap- 
pointment of  Judges. 

If  Act  allowed  to  go  into  operation  con-130  Oct.,  1875 
sequence  would  be  to  ])ermit  Lieuten-  28  Apr.,  1876 
ant  (iovernor  in  Council  to  arrange 
boundaries  of  County  Court  Districts, 
f)rto  alter  them  at  pleasure,  such  alter- 1 
atioii.s  as  result  in  appointment  by| 
local  government  of  a  Counfy  Court 
.ludgc  to  new  district  or  Judgeship 
thus  transferring  to  local  government 
part  of  power  of  a])ix)intmentof  judges 
wliifli  is  vested  in  the  (iovernor 
(ieiieral.  I 

Ijiactiiieut  in  St'c.  27  ])ro\iding  that^21  Feb.,  1878 
I'le-eiit  ineiimlwnts  of  County  Coiirtlo May,  1878 
lleiu  h  sliiiuld  nor  be  removed  except 
"11  teiiiis  mentioned  for  the  ]>urpose  of 
appiiinting  |irofessional  men,  is  ultra 
i-ii-fs  of  ]irnviiKial  legislature,  as  it 
:i--iniie..  to  limit  |«»wer  of  Dominion 
g"'i ' ni'iient  in  respect  of  retirement 
111  I'liHival  uf  otticers,  a]ipointed,  paid 
by.  and  hul'lint;  (ittice  during  pleasure 
ot  :^'-"\eiiiiiient  of  Canada. 

K 


1024 
1029 


1052 


1037 
1039 


1054 
1057 
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TABLE  OF  DISALLOWED  ACTS  -Continued. 
BRITISH  COLUMBIA— CcmtmMed. 


Act. 


40    Vict.,    1877, 
chap.  32. 


Chap.  33. 


42-43  Vict.,  1878, 
chap.  25. 


Chaj).  35. 


An  Act  to  incorix)rate 
the  Alexandra  Company 
(Limited). 


An  Act  to  incoi-i)orate  the 
British  Columbia  Insur- 
ance Company  (Limited). 


An  Act  relating  to  Crown 
Lands  in  British  Cohun- 
bia. 


An  Act  to  provide  for  the 
better  collection  of  Pro 
vincial  Taxes  from  Ciii- 
nese. 


Chap.  37. 


43    Vict.,     1880, 
chap.  28. 

Chap.  2!t 


45     Vict.,    1882, 
chap.   8. 


46    Vict.,     1883, 
chap.  2(i. 


Chap.  27. , 


Reasons  for  Disallowance. 


Incor{X)ration  is  for  objects  beyond  jiower 
and  control  of  provincial  legislation,  as 
coming  within  exception  mentioned  in 
10th  and  11th  subsections  of  section  92 
of  British  North  America  Act. 

Powers  conferred  by  Act  appear  to  be  too 
wide,  as  the  comi^any  isin  effect  author- 
ized to  do  a  imiversal  insurance  bu.si- 
ness.  Provisions  trench  on  11th  sub- 
section of  section  92  of  British  North 
America  Act.  Also  on  subject  of  in- 
terest. 

Act  attempts  to  deal  with  the  question 
of  interest,  a  subject  assigned  exclu- 
sively to  parliament  of  Canada  by  the 
Britisli  North  America  Act. 

Actdeclaredby  Supreme  Courtof  British 
Cohniibia  to  V)e  unconstitutional  and 
void,  and  the  Dominion  government 
cannot  allow  Act  so  declared  to  remain 
on  the  Statute-book. 


An  Act  to  amend  the  Car-  Act  is  interference  with  the  regulation 


ibo(j   Wagon    Road    Tolls 
Act,  1878 


An  Act  to  amend  the  Car- 
iboo Wagon  Road  Tolls 
Act,  1878. 

An  Act  respecting  Tolls  on 
the  Cariboo  Wagon  Road. 


An  Act  to  consolidate  and 
amend  the  lav.'s  relating  to 
Gold  and  other  minerals, 
oxcei)t  coal. 


An  Act  to  inc()ri)()rate 
the  Fraser  River  Railway 
Company. 


of  Trade  and  Connnerce  and  the  possi 
ble  imjwsition,  imder  its  [)rovisions,  of 
unfair  charges  ujxjn  the  Dominion 
Exchequer. 


Date 

of  Report  of 

Minister 

of  Justice. 


29  Sept., 1877 
15  May,  1878 


29  Sept.,  1877 
15  May,  1878 


15  Aug.,  1879 


15  Aug.,  1879 


24  Sept.,  1879 


do 


do 


do 


do 


do 


do 


27  July,  1881 


27  July,  1881 


An  Act  to  incori)orate  the 
New  Westminster  South- 
ern Railway  Co. 


Ajjpointment  of  Gold  Commissioner  as  al  8  May,  1883 
j<idge  i)erforniing  judicial  functions  is, 
in  effect,  an  a])pointment  of  a  judge 
m.ade  by  Lieutenant-! Governor  instead 
of  by  Governor  (ieneral  in  Council  as 
provided  by  British  North  America 
Act. 

Acts  possibly  beyond  ])owerof  provincial  25  Sept., 1883 
legislation  as  trenching  or  exception 
made  by  clause  (4)  of  10th  sul)section  of 
secti(m  92  of  British  North  America 
Act.  Objects  of  com])anies  contrary  to 
legislation  of  parliament  and  settled 
policy  of  country  respecting  Canadian 
Pacific  Railway.  If  constructed,  they 
will  direct  trade  from  Canada  to  the 
United  States  and  from  the  Canadian 
to  the  United  States  system  of  railways. 


do 


do 


25  Sept.,  1883 


Page. 


1052 
1057 


1053 
1057 


106G 


10G7 


10(>8 


1078 


1078 


1080 


1082 


10K2 


84 
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TABLE  OF  DISALLOWED  ACTS— Contimied. 

BRITISH  GOLljyLBlA— Continued. 


Act. 


Titlf. 


Reasons  for  Disallowance. 


47    Vict., 
chap.  3. 


4!^    Vict., 
(•lia|>.  !>. 


Ciia]).  l.S. . 


1884,  An  Act  to  ijrevent  the  Im- 
migration of  Chinese. 


Date 

of  Report  of 

Minister 

of  Justice 


Act  discriminates  against  Chinese.  Im-  7  Apr.,  1884  1092 
l)oses  great  penalties  n{X)n  Chinamen 
coming  into  British  Columbia.  Act  in- 
volves Dominion  and  pos.sibly  imperial 
interests.  Authority  of  provincial  legis- 
lature to  jjass  the  Act  is  very  doubtful. 

188.5,  An    Act    to    amend    "  TheiProvisions  of  Act  are  in  conflict  with  the  11  Mar.,  1886   1096 
Sumas  Dyking  Act,  1878."|     grant  of  a  railway  belt  to  the  Domin- 
i<)n  government  by  the  Act  47  Vict., 
!     chap.  14,  and  Act  is  ulti'a  vires. 


Page. 


An  Act  to  prevent  tlie  In; 
migration  of  Chinese. 


Chap,  k; 


.".1      \i(t. 
eha]i.  7 


1 MS7, 


Act  is  interference  with  power  of  parlia-        "        188(5    1099 
j     ment  to  regulate  trade  and  commerce. 
Ordinary  tribunals  can  afford  no  ade- 
I  I     (piate  remedy  for  or  in-utection  against 

j  j     injuries  resulting  from  allowing   Act 

I  I     to  go  into  operation.  See  also  47  Vict., 

I     1884,  chap.  3,  and  reasons  for  its  dis- 
1  allowance  (page  1092  ante). 

I  An  Act  tt)  amend  the  Land  (^Hiestions  as  to  validity  of  grants  made!       "        1880;  1103 
Act,  1884.  I     bygovernmentof  British  Columbia  are 

j     before  the  courts.    Pending  a  decision, 

'  no  Act  of  legislature  should  be  left  to 

I     its  o))eration  which  should  have  effect  of 
I     confirming  grants  so  called  in  question. 

An  Act  to  istaMish  a  Court  Act  at  variance  with  provision  of  sec.  OlIlO  Apr.,  1888    1108 
i     of  Appeal  from  the  Suni-j     of  l^ritish  North  America  Act,  it  being 
I     inary  di'cisions  of    Magis-|     legislation  affecting  procedure  in  cri-| 
tratfs.  j     muial  matters,  also  at  variance  with 

I  sec.  70  of  Sunnnary  Convictions  Act. 


I'ltlNCK  KDWAKl)  ISLAND. 


.•57     \'ict. 

•  •Iiap. 
(|{..Mrv.- 


,    1S74. 
I  r.ill). 


'V\\f    h:\ui\    i'lircli; 
1S74."* 


!'.!       \  ii-t 

,     IsTC, 

•All    Act 

to    anii'iKl 

■'1 

1  !;.•,.  r\. 

(1  I'.ill.i 

I.Miid 
is;.-..-- 

I'lii.-liii-,- 

A 

Act,  Provision  of  Act  contrary  to  priiicii)les  of '2.5  Mar., 1874    1153 

li'gislatioii  in  res])ect  to  private  rights  23  Dec,  1870    1154 

and   pro|ierty.     Act  does  not  provide)  1 

fur  impartial  arbitration  for  ainvingat  i 

dfcision  on  nature  of  riglits  and  value!  | 

iif  tlic  piii|i('rty  involved,  and  forsecnr-|  I 

iiig  >p<((ly  determination  and  settle-|  ' 
iiicnt  (if  matters  in  dispute.                       i 

I'.lll  is  irtr..spective  in  its  effects.    Deals  18  .Tuly,  1870,   1176 
Willi  ii'^hts  of  parties  nnw  in  litigation 
iiiiilir  the  Act  which  it  is  proposed  to 

an  iiid.  nr  which  may  yet  fairly  form  1 

ill.   ^iilij.  it  ipf  litigation.      .Absence  of,  ! 

aii\-   piiixisidii    sa\iiig   the  rights  and'  I 

|iiMcii'iliii'4s(>f  pi 'rsi  Mis  whose  properties  ' 

lia\c  1mm 11  ill-all  with  uiidi-r  the  Act  of  I 


Tl..--  I '.I 


\Mii   r.-i  r\i 


il  i' ']  -i'_'iiiticatii)ii 


if  His  I'yxcellencv  the  (;overiH)r  (Jeneral. 


\ 
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TABLE  OF  DISALLOWED  ACTS— Concluded. 
NORTH-WEST  TERRITORIES. 


Act. 


Title. 


Reasons  for  Disallowance. 


47     Vict.,    1884,  An    ordinance    exempting  Provisions  of  ordinance ojjen  to  objection 
No.  28.  certain     property     fronij     as  an  incerference  with  rij^hts  of  credit- 

seizure    and    sale    under      ors. 
execution. 

1889,  No.  11  ...  .  An    ordinance    to    amend  Ordinance  purports  to  regulate  and  con- 


No.  24 ... . 


No.  25. 


No.  2(5 


1891  ■•t2,  No.  21. 


1893,  No.  19 


chap.  25  of  the  Revised 
Ordinances  of  the  North- 
west Territoi'ies,  inti- 
tuled :  "The  Game 
Ordinance. " 


trol  the  avocation  of  hunting  and  fish 
ing  by  Indians  and  other  subjects  of 
Her  Majesty,  in  violation,  so  far  as 
Indians  are  concerned,  of  their  treaty 
rights.  Doubtful  if  North-west  as- 
sembly has  legislative  autliority  in  re- 
s])ect  of  hunting  and  fishing  upon  pul)- 
lic  domain  of  Canada. 


An    ordinance     to    amend  Ordinance  not  one  which  assembly  can 
chaj).  1    of    the    Revised'     make,  in  view  of  provi.sions  of  section 


Ordinances  of  the  North- 
west Territories,  inti- 
tuled :  "The  Interpreta- 
tion Ordinance." 


.\n  ordinance  to  amend 
chaj).  41  of  the  Revi.sed 
Ordinances  of  the  North- 
west Territories. 


.\n  ordinance  to  amend 
ordinance  No.  25  of  1889, 
intituled  :  ".\ii ordinance 
to  amend  chapter  41  of  the 
Revised  Ordinances  of  the 
North-west  Territories." 


13  of  North-west  Territories  Act  (Re 
vised  Statutes  of  Canada,  chap.  5()) 
andatnendment.  Advisory  board  con- 
stituted under  ordinance  cannot  be 
established. 

"1  These  ordinances  amend  chapter  41  re- 
I  sjH'cting  the  legal  profession.  Pro- 
I  visions  resjx'ctmg  admission  to  the 
bar  too  restrictive  considering  con- 
I  ditions  of  tlie  country.  Provisions 
(  as  to  access  of  advocates  and  other 
{  practitioners  to  supreuie  court  of 
I  North-west  Territories  too  restric- 
I  tive,  and  should  not  become  law 
I  without  a])i)roval  of  ])arliament, 
I  which  created,  organized  and  main- 
J      tained  tlie  court. 


Date 
of  Report  of 

Minister 
of  Justice. 


14  Aug., 1885 


1  Aug., 1890 


1242 


1254 


3  Jan.,  1890    1252 


1  Aug.,  1890 


125G 


.\n  ordinance  for  ijrotecting  Large  i)roportion  of  land  in  North-west  29  Sept.,  1892;  12G3 


the    puV)]ic     interes't 
livers, creeks  and  streams. ', 


Territories    is    vested    in    Dominion. 

Rivers  in  North-west  Territories  are 

proi)i;rty  of   Crown,    notwithstanding! 

land  on    either  side  granted  to   indi-i 

viduals.     So  far  as   ordinance   affects 

(  [     ungranted  waters  it  deals  with  ])ublic 

]  ])roperty  of  Canada,  and  is  thereforel 

{     iiietfectual  for  purjjose  it  liad  in  view.' 

Its   enforcement   would   lead    to  con-l 

I     fusion  and  expense.  I 

.  An  ordinance  resjiecting  Ch-dinance  M^<ro  kVcs-,  in  so  far  as  it  is  IS  May,  1894 
Municijjal  Assissnient,  j  inconsistent  witli, or  purjiorts  to  rei)eal, 
or  alter  any  statute  of  parliament. 
Section  38  objectionable,  as  discrimin- 
ating in  matters  of  taxation  against 
chartered  banks,  and  ultrn  vinx,  be- 
cause I3ank  Act  does  not  contemplate 
that  i>rivate  or  unincor|iorated  banks 
should  be  permitted  to  do  Ijusiness. 


id    coilectif)n   of    Taxes 
and  Licenses. 


12fi7 


84^ 
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TABLE  OF  RESERVED 
ONTA 


Act. 


36  Vict.,  1«73.    . 


Title. 


An  Act  to  incorporate  the  Loyal 
Orange  Association  of  Western 
Ontario. 

An  Act  to  incor])orate  the  Loyal 
f)ran}>;e  Association  of  Eastern 
Ontario. 


Reasons  for  Reservation. 


None  assigned 


do 


47  \'ict.,  1«84,  ch.  39  The  Ontario  Factories  Act,  1884 j Lieut. -Governor     a.sked   that  question    as    to 

I  I     whether   Act   is   within  the   comiietence  of 

I     legislature  should    be    referred  to   Supreme 
i  Court. 


QUE 


31  \i(t.,  ISdS. 


f>3  \'ict..  IS'.IO. 


.*)4  \'ict..  ISiMi. 


55-.")<i  \ic-t.,  18'.)L' 


.A.11  Act  to    iucurn)rate   the  iSt.  Louis  That  2nd  clause  of  Act  which  anthorized  con- 
Hydraulic  Co.  struction  of  this  dam  falls  within  powers  of 

parliament  of  Canada  uniler  10th  paragraph 
of  91st  secti(m  of  British  North  America  Act. 

An  Act  to  legalize  the  marriage  and  Infringes  on  the  legislative  powers  exclusively 
contract  of  marriage  of  Aime  Bou-      assigned    to    the    Dominion   parliament  by 

British  North  America  Act,  section  91,  sub- 
section 26,  "  marriage  and  divorce,"  and  be- 
yond powers  of  provincial  legislature  to 
enact. 


rassa  and  Dame  Purissima  Robert. 


An  Act  to. reader   tiic   marriage  con-j  do 

traoted   between   Fredk.    Pratt  and 
Marie  Albina  Tiiib;iult  civilly  valid. 

All    Act   U)  legalize  the  marriage    of  do 

Henri    .\inie    Bourassa    and    Dame 
I'urissima  Kobert. 


do 


do 


An    .\(t    tM    iii(iir|ioiMte    La    15auqiie  Dominion  jiarliament  alone  has  )K)wer  to  legis- 
H>  |K)ihicain' ( 'aiiadieniu'.  late  on   banking  and    the   incorporation  of 

banks.     Name  apt  to  create  confusion. 


NOVA 


31    \  ict.,   ISC. 


All  Act  ill  referi'iice  to  the  Militia. 


37  N'ict.,  1>^74  All  Act  tn   faciliiatir  an  aii^reineiit   lie- Subject   not  within  jurisdiction  of  ]irovincial 

tw'cii  iail\\a\- cniiipaiiiis  and  tiicir      legislature,    as    touching    (m     questions   of 
ci'ditMi-^.  bankruptcy  and  insolvency. 


42  N'ict..  \X~'.t     .      .     .All  Act  t<i  iiicuriHiratc  the  N.i\a  Sciitia  14tli  section  trenches  on  jurisdiction  of  parlia- 
Di-trict  I'.iaiicli  of  the  IikI.  pi'idfiit       iiieiit  as  it  attempts  to  deal  vvitli  crin.es. 

Onjcrnf   (),i,lfell,,ws. 


TABLE   OP    RESERVED    BILLS,  1867-1895. 
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BILLS,  1867-1895. 
RIO. 


How  dealt  with. 


Reasons  for  Action. 


No  action  taken. 


do 


do 


Bill   considered    within    the   jurisdiction  and  com- 
petence of  legislature,  as  objects  are  provincial. 


do 


do 


.Minister  of  Justice  deemed  it  better  to  leave  ques- 
tion of  comjjetence  of  provincial  legislature  to  be 
tested  in  the  ordinarj'  way  in  the  courts. 


Date  of  Rejwrt  of     p„  „„ 
Minister  of  Justice.        ^  ' 


25  Aug.,  1873 


25.\ug.,  1873. 


20  Jan.,  1885.. 


104 


104 


195 


EEC. 


Assent  not  given , 


Apart  from  ((uestion  of  constitutionality  of  Act,  it  11  Jan.,  1869. 
would  not  be  safe  in  public  interest  to  allow  Bill 
to  become  law. 


250 


No  action  ai)])ears  to  have 
been  taken  on  this  Bill.! 


436 


do 


0\J\  '^\ 


do 


Should  Act  be  i)assed  as  a  statute  of  the  j)rovince  of 
(Quebec,  IVlinister  of  .fustice  would  have  opiK)r- 
tunity  of  considering  (piestions  involved,  but  at 
present  advises  no  action  thereon. 


do 


do 


16  Feb.,  1893. 


438 


458 


16  Feb.,  189.S ;  •  458 


SCOTIA. 


No  formal  refusal  of  as-  Nova  Scotia  legislature  haa  no  right  or  autliority  to 
sent,  but  Bill  allowed  to      pass  the  liill.  * 

lapse  out  at  end  of  year. 


SDe 


1874 . 


Assent  given Bill  comes  within  judgment  of  .Tudicial  ('ommittee  of: 

Privy  Council  in  case  of  L'Union  St.  .7ac(iues  de 
Montreal  vs.  Dame  Julie  Belisle.  Bill  jirovides 
full  machinery  for  enabling  a  company  temixnai  ily 
embarrassed,  to  provide  means  for  continuing  theirj 
oiierations  and  business.  I 

Asst-nt  witiiheld Provisions  of  Bill  clearly  beyond  jiowcrs  of  |)rovincial  KJ  .lune,  1S7!'. 

legislature.    Objei-tionable  jjruvisions,  if  allowed  to 
I     stand,  might  cause  inconvenieuee  and  emban'ass-| 
nient. 


471 


484 


504 


R 
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Act. 


TABLE  OF  RESERVED 
NEW 


Title. 


Reasons  for  Reservation. 


31  Vict.,  1867-G8  . .    .  An  Act  relating   to   ])resentations  to' 

Parishes  in  city  and  county  of  St.  | 
.lohn  and  county  of  Westmoreland  | 
in  province  of  New  Brunswick.  I 

I 

32  Vict.,  180!) A  Bill  relating  to  the  api)ointment  of 

Justices  of  the  Peace  in  tlie  several! 
counties  of  tliis  province. 


32  Vict.,   ISdil,  clia|>. 
93. 


34  Vict.,  1S7] 


37  N'iit.,  1874. 


5.")  \'icr..  LS'.iii 


\'i(t.,  lS!i| 


A  Bill  relating  to  Marriage  Licenses..  Not  within  jurisdiction  of  provincial  legisla- 

I     ture  as  trenching  on  subject  of  marriage  and 
divorce,  British  North  America  Act,  sec.  91^ 
I     para.  26. 

An  Act  in  addition  to  and  in  amend-  Not  within   jurisdiction  of  provincial  legisla- 
i     nient  of  chap.  GO,  Title  VIII.,  of  Re-      ture. 
I     vised  Statutes  of  Harbcurs.  I 

An  Act  relating  to  tlie  Synod  of  the  1st  section  contained  the  clause  "  any  rights  of 
Ciiurcli  of  England  in  the  Diocese  of  i     the  Crown,  notwithstanding." 
Fredericton  in  the  province  of  Newi 
liruut-wick.  I 

A  Bill  to  further  continue  and  amend  In    consequence    of    protest    alleging    that    it 
the  .A.ct  to  in^orix)rate  the  Medux-      would    deprive    American    citizens    of    the 


nakik  Boom  Co. 


rights  secured    to   them    by  the  A.shburton 
Treaty. 


All  Act  to  dccL'ire  the   rights  of  theNo  o]jinion  expressed  on  sul;)ject  of  legal  rights 
C'niwu   as  ninesented  by  the  (iov-j     involved, 
ernmcnt  of  the  [novince  in  certain 
imblic  lands  and  pro])erty.  I 


An  Act  to  aiiicni 
tlir  UM.,,f  'r,,l,a. 


Ill  Act  res])ecting 
I  by  Minors. 


I)oul)t  as  to  whether  the  legislature,  in  passing 
this  bill,  is  n(jt  attempting  to  make  sale  of 
tobacco  to  minors,  a  crime,  and  if  so,  if  sufti- 
cient  power  to  ])ass  such  an  Act  is  conferred 
on  i)rovincial  legislatures  by  the  British 
North  America  .\ct. 


MANI 


3:.     \irt. 


•].   I'. 


l-.ill  \...  i: 


.\ct    l<i  .■iii|..iu(r  ill, 
>\  «i  iM  ir  ti '  :uit  III  iii/i 
III  ni  l;,iil\\  .i\  ,~  ill  !  Iii 


'  Lieutenant- 
the  euiwtriic- 
-  |ilii\  ilU'e. 


All    A.I    1 
lit  ;,  T.  I. 


nllmri/ 
ilili  l.il 


ill  ll. 


in-tlUelliill 

-  |irii\  iiici'. 


iJill  exceeded  jurisdiction  conferred  uj ion  legis- 
lature by  I'nion  Act,  and  in  addition  no 
lUDvisioii  made  for  compensation  for  infringe- 
ment of  rights  of  projierty  or  otlier  vested 
rights,  and  it  might  thwart  or  impede  any 
operations  for  coiistniction  of  inteioceanic 
railway  inider  provisions  of  l)ominion  Act. 

I')ill  ."xceeded  jurisdiction  conferred  u]ion  legis- 
latures bv  VuH  n  Act. 


r.ill  Nil.  !•;. 


An     \i  t     til    nie.,i  |ii,i.-,i,.  thi     \\  i-t. 
K'ailuav    (.1    Nbinildlia. 


iinilar  leasons  to  these  assigned  for  reserva- 
tidu  of  Act  to  eni] tower  Lieutenant(  Jovernor 
t<i  aiitlioii/.e  construction  of  railways  in  pro- 

\  ilice. 


^ 
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BILLS,  1867-1895. 
BRUNSWICK. 


How  dealt  with. 


Reasons  for  Action. 


Assent  withheld  and  Bill 
allowed  to  lapse  at  end 
of  year. 


Assent  given Bill  within  jurisdiction  of  legislature  of  New  Bruns- 
wick. 


Date  of  Report  of 
Minister  of  Justice. 


14  Aug.,  ISO!). 


Page. 


649 


(!50 


do 


Bill  within  jurisdiction  of  legislature  of  New  Bruns-  2(5  Nov.,  1S(>!). 
I     wick  as  power  of  legislating  on  subject  conferred  ill  Apr.,  1870., 

on  provincial  legislatures  by  British  North  America 

Act,  sec.  !)l,  para.  2(). 


Assent  withheld Bill   considered   beyond   jiu'isdiction   of    provincial 

legislature. 

Assent  given Considered  within  jurisdiction  of  New  Brunswick 

legislature,  a:id  no  rigiits  of  Crown  affected  bj'  it. 


do 


No  action  taken. 


do 


Bill  as  originally  submitted  had  been  materially 
changed  and  several  conditions  added,  qualified 
to  secure  free  navigation  nf  river  to  all  lumber 
manufactui'ers  and  jirotest  withdrawn. 

Unable  to  agree  with  view  of  law  and  facts  on  which 
tlie  bill  seems  to  have  been  passed. 


Doubtful  if  reserved  bill  or  tiie  Act  (50  Vict.,  chap. 
3(>)  wliich  it  amends,  fall  within  legislative  author- 
ity of  tile  province.  Inconveniences  which  might 
arise  if  (iovernor  (xeneral  were  called  uix)n  to  give 
effect  to  legislation  of  tliis  kind,  are  sufficiently 
sei'ions  to  justify  withholding  of  assent,  and  usual 
course  with  respect  to  similar  legislation  should 
be  followed. 


5  Apr.,  1870. 
()  June,  1871. 

27  May,  1874. 


2(1  Jan.,   189;i. 


14  Mar.,  18il.j. 


(155 

().'}8 


059 


001 


702 


T()i?A. 


Assent  withheld 


do 


do 


Contrary  to  tirst  princi|iles   of  legislation   and   for'2.")  N( 
same  nasons  as  assigned  for  the  reservation  of  tiie 
Act. 


1S71. 


Act  should  be  passed  by  Dominion  parliament  and  25  Nov.,  1S71. 
also  for  reasons  assi^fued  for  i-eservation  of  Act 
resi)ecting  construction  of  railways. 


do 


25  Nov.,  1S7 


770 


770 
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Act. 


35  Vict.,    1871, 
No.  47. 


35  Vict.,  1872. 


Bill 


35  Vict.,  1872 


3<i  N'ict..   1873 


An  Act  to  incorporate  the  Red  River 
Bridg'e  Co.  of  Manitoba  and  to 
authorize  the  construction  of  a 
Bridge  across  the  Red  River  opposite 
or  near  Fort  (iarry,  and  to  levy  tolls 
on  said  Bridge. 

An  Act  to  incoriwrate  the  Manitoba 
Central  Railway  Co. 

An  Act  to  incoriX)rate  the  Assiniboine 
and  Red  River  Navigation  Co. 


An  Act  to  constitute  and  incorporate 
the  Law  Society  of  Manitoba. 


An  Act  respecting  Land  Surveyors. 


An    .\ct    respecting    the    Study  and 
Practice  of  tlie  Law. 


\u  Act  to  amend  the  Act  3(;tli  Vict., 
("liap,  L'O,  f(ir  the  i)reveiiti(ni  of 
Pi-airie  J-'ircs. 


VA't  Vict, 
42. 


1H7:<.  eh: 


.All    A( 
L:iu<l 


Reasons  for  Reservation. 


Proposed  bridge  would  interfere  with  the  navi- 
gation of  river. 


Unwise  to  grant  charter  pending  location  of 
interoceanic  railway. 

Trenches  on  ground  reserved  for  Dominion  par- 
liament respecting  navigation  and  shipping. 


.\part  from  cpiestion  of  policy,  bill  is  premature, 
and  obstacles  should  not  be  placed  in  way  of 
any  person  in  good  standing  at  bar  of  other 
])rovmces  to  practice  law  in  Manitoba.  Un- 
desirable to  restrict  the  selection  of  judges. 
Power  to  regulate  fees  is  objectionable. 

Objectionable  on  much  the  same  grounds  as 
Act  respecting  law  society.  Creates  mono- 
poly, which  is  unwise  is  present  state  of  new 
and  undeveloi)ed  country. 

(Questionable  whether  province  be  sufficiently 
advanced,  and  whether  bar  is  of  sufficiently 
stable,  settled  character,  to  justify  placing 
control  of  bar  in  hands  of  practitioners  resi- 
dent in  i)n)vince. 

Certain  clauses  contrary  to  sound  principles, 
and  likely  to  prove  injurious  to  interests  of 
Dominion.  They  make  surv-eyors.  railway 
companies  and  contractors  liable  for  result  of 
tires  caused  by  their  men,  irresjjective  of  facts 
whether  there  was  negligence  or  whether 
men  were  \inder  control  of  employers. 


Wild; Similar  Act  jiassed  in  Britisli  Columbia  was 
■     reserved. 


rhai..  4;v 


Chap.   }4. 


Chap.   1.-. 


Thr   Halfi'.i 

tinll    Ad. 


(I    Land   (iraiit    I' 


An  Act  nsix-ctiiig  .Mien-  Doubts  entertained  as  to  jxjwer  of  i)rovincial 

legislature  to  deal  with  subject.  As  Act 
deals  with  holding  of  i)ro{>erty  by  aliens, 
assent  reconnnended. 

.\<'t  is  retroactive,  dealing  with  existing  con- 
tracts and  cancelling  them.  OjM'ns  fruitful 
<l(K)r  for  litigation.  Xo  machinery  jirovided 
for  caiiyiiig  out  sale  of  lands  on  which  lien 
is  established. 

-An    Alt    tn    iii(<>i|Mirate    the    I'.t-tiin  l'(is>il)le  interference  witli  line  of  Pacific  rail- 
l{ail«av  (-'I'lJipaiiy  (if  Maiiitc.'ia.  way.      Objectionable    clause    in  bill   making 

sliarehohh  IS    i)artiiers,    though  limiting  lia- 
bility to  amount  of  shares. 
R 
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BILLS,  1867-1895. 

—  Continued. 


How  dealt  with. 


Reasons  for  Action. 


Date  of  Report  of 
Minister  of  Justice. 


Assent  withheld Interferes  with  navigation  of  river — a  river  n.i.vigable  2.^  Nov.,  1871 

at  certain  seasons  for  a  distance  of  400  miles.  i 


do 
do 


do 


do 


Same  reasons  as  those  assigned  for  reservation. 


Act  within  comijetence  of  provincial  legislature  but 
i  objectionable,  as  2nd  clause  provides  that  share 
h'>lders  of  company  shall  be,  to  all  intents,  part 
ners  in  same.  This  is  contrary  to  first  principles 
governing  incorpr«r  ition  of  companies.  If  pro- 
moters desire  to  do  business  on  Red  River  beyond 
limits  of  Manitoba  or  within  United  States,  Act 
j  of  incor])oration  should  be  obtained  from  Dominion 
parliament. 

For  same  reasons  as  thase  assigned  for  reservation. 


For  same  reasons  as  are  assigned  for  reservation. 


No  action  ajipears to ha\e 
t^een  taken  upon  this 
Bill. 


24  Sept.,  1872. 


24  Sept.,  1872. 


24  Sept.,  1872. 


25  Sept.,  1872. 


As.'4ent  withheld. 


Provisions  a])pear  likely  to  seriously  interfere  with 
survey  of  iwblic  lands. 


Assent  given Act  proposes,  annual  tax  on  all  lands  of  province, 

l)ut  exempts  lands:  (1)  vested  in  Her  Majesty; 
(2)  held  for  benefit  of  Indians ;  (3)  entered  as 
liomesteads ;  (4)  held  by  Canadian  Pacific  rail- 
way ;  (5)  set  apart  for  half-breed  minors. 

do  Legislation    resi)ecting    property   and    civil    rights  21  l'\ 

under  contrt)!  or  provincial  legislature.     Act  deals 
'     with  holding  of  property  by  aliens. 

do  Act    Ijeneficial    in    protecting    interests    of    |)ers(ins|21  F^ 

entitled  to  share  in  half-breed  land  grant. 

I 

d<i  lAct  considered  unobjectionable 


21  Fel).,  1874. 


1S74. 


1S74. 


■lo  K.li.,  1S74. 


Page. 
770 

772 
772 


773 


773 


77S 


77!  I 
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Act. 


Title. 


Reasons  for  Reservation. 


38  Vict.,  1875. 


40  Vict.,  1877 


An  Act  resi)ecting  Land  Surveyor.s 
and  the  Survey  of  Lands  in  the 
province  of  Manitoba. 


An  Act  to  incorporate  the  Manitoba 
Investment  Ass^ociation  (Ltd.) 


All  -Act  to  amend  the  Act  passed  in  the 
37th  year  of  Her  Majesty's  reign,  in- 
tituled :  "Tlie  Half-breed  Land 
(irant  Protection  Act." 


Bill  deemed  objectionable  for  following  rea- 
sons:  (1)  Bulk  of  lands  in  province,  being 
yet  Crown  lands,  belong  to  the  Dominion,, 
and  V)ill  jjrohibits  any  one  from  acting  as 
surveyor  unless  possessing  proper  qualifica- 
tions. (2)  Deals  with  whole  question  of 
mode  of  surveying  lands  in  province.  (3)' 
Creates  conflict  of  authority,  as  Dominion 
Lands  Act  provides  who  shall  act  as  survey- 
ors of  Dominion  lands  and  mode  of  survey 
of  Dominion  lands ;  also  provides  for  board 
of  examiners  for  admission  of  deputy  sur- 
veyors, as  do  s  present  bill.  Provisions  of 
bill  are  illiberal  and  unjust,  and  would  create 
a  monopoly. 

Powers  conferred  the  association  were  beyond 
com])etence  of  i)rovincial  legislature,  as  Dom- 
inion parliament  has  exclusive  authority  in 
respect  to  "  banking  and  interest."'  Bill  ap- 
peared to  authorize  association  to  carry  on 
some  of  the  branches  of  business  usually  re- 
garded as  banking. 

Previous  Act  i)assed  in  1875  was  disallowed 
{see  Manitoba,  38  Vict.,  chap.  37,  pp.  804  and 
805). 


.3  \'iit.,  IS'.MI  : 

Chap.  .")(; 

I'.ill    ri'spfctiiis' 

'i'ax.s. 

Ch.n..  .-)7 

Ilill  rt-.-pcctin^-  a 

'  'itv  lit  W'iniii 

)l  \i(t.,  IS'.d 


Sales   of    Lands    for 


.f  Ta 


the 


\ii  A 

■t  t( 

aiitliori 

tuti 

'lis  ( 

>rc,.]-|M„ 

out 

Mt 

thi^     !• 

Comparison  of  Bills  with  clause  of  chaji.  4.5- 
of  52  Vict,  to  which  exception  wjus  taken 
by  Report  of  Minister  of  Justice  shows 
them  to  be  virtually  the  same  asaliove  Act. 
Lieutenant-( Governor  considered  himself 
bound  by  considerations  which  induced  dis- 
allowance of  chap.  45  of  52  Vict.  Assent 
to  Bills  calculated  to  lead  to  confusion  in 
municipal  accounts  and  injustice  to  iudi- 
V     viduals. 

)iiiiiaiiies,  insti-  Comp.arison  of  liill  with  chap.  23  of  .53  Vict. 
is,  incorporated  (which  was  disallowed)  shows  that  it  is  vir- 
III-  to  tiaiisact  tiially  a  re-enactment  of  the  Act  ciiaj).  23, 
53  \'ict.  Though  assent  might  iiave  been 
given,  yet  having  regard  to  peculiar  condi- 
tions oVitaining  in  Pnivince  at  the  time  and 
for  reasons  given  in  desjiatch  (jiag^s  !I8!'  and 
'.('.(O)  the  Lieuteiiaiit-Covernor  reserved  his 
assent. 


]}RITISH 


:C.  Vi.t..  1>72 


An  Art  t..MiiiiiHl  ih 
l;'-;,'i-Ii;',ti.in  (.f  \' 


■'^i.iliiM  ati.iiiiind  Tlie  13tli   clause  of   I'.ill   iirecluded  e.xerci.se  of 

il'is    \ii,  ls71,  ileeroralfraiiciii.se  l)y  Chinese  and  Indian.s, 

in  eontraventiou  of  instructions  tt> go\ernors, 

ami  of  liritish  North  America  Act,  1S()7,  sec- 

timi  '.tl.  suliseetiiiu  2t. 
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BILLS,  1867-1895. 

— Concluded. 


How  dealt  with. 


Assent  withheld 


Reasons  for  Action. 


Date  of  Report  of 
Minister  of  Justice. 


Page. 


No  action  taken. 


Same  reasons  as  those  assigned  for  reservation,  and  2!(  Jan. ,  1876 795 

see  also  pages  773  and  794. 


t^uestion  raised  is  one  of  great  difficulty.     Inconve-    4  Oct.,  187(5. 
niences  niiglit  arise  if  (lovernor  in  Council  called 
upon  to  give  vitality  to  provincial   legislation  of' 
this  description. 


Act  left  to  its  operation.  Lengtli  of  time  which  has  elapsed  since  passing  of    3  May,  187!^. 
original  Act,  during  which  time   the  Half-hreeds, 
as  a  lule,   became  well   awpiainted   with  value  of 
!     their  interests  in  tiie  land. 


No  action  taken. 


Bills     might      have     heen     dealt    with     in     usual  18  March,  18!il. 
manner  without  having  been  reserved  for  Governor 
(ieneral's  assent.     Chap.  uO  if  assented   to,    wt)uld 
have  had  to  be  disallowed,  as  it  was  re-enactment 
of  iirovisiiiiis  which  had  already  been  disallowed. 


814 


821 


!t27 


No  action  taker 


No  re]K)rt  on  the  Reser\ed  Bill  ai)pears  to  havebeen 
made  l)v  the  Minister  of  Justice. 


980 


COLI'MBIA. 


As.s.-nt  ,u-iv( 


Imperial  instr\ictions  to  (Governors  of  colonies  are 
not  applicable  to  Lieutenant-(!ovcniors.  No  in- 
structions of  such  nature  in  commission  or  instruc- 
tion to  (iovernor<;eneral  since  lS(i7.  Suljsection  IM, 
section  91,  of  l^ritish  North  America  Act,  lias 
reference  to  legislation  connected  with  Indians 
generally  and  to  lands  reser\<d  for  them.  Section 
92  of  ]5ritish  North  Americ.i  Act  confers  on  eacli 
province  the  right  of  legislating  as  to  its  fi'anchise. 
R 


IS  .^.-pt.,  1S72. 


1011 
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35  Vict.,  1872. 


An   Act  to  amend   the   Military  and 
Naval  Settlers'  Act,  18G3. 

An  Act  to  inipijse  a  Wild  Land  Tax. 


v$«)    Vict.,    1872-1873,  An  Act  to  render  legitimate  children 
chap.  43.  I     l)om  out  of  lawful  wedlock  whose  par 

ents  now  are,  or  may  hereafter,  under 
certain  restrictions,  be  married. 


Reasons  for  Reservation. 


Operation  of  Act  would  be  in  conflict  with  11th 
section  of  terms  of  union  with  Canada. 

Doubtful  whether  it  may  not  be  considered 
that  it  may  apply  to  land  hereafter  to  be 
appropriated  for  railway  purix)ses  under  11th 
section  of  terms  of  union. 


40  Vict.,  1877,  \o.  3").  An  Act  to  amend  the  Gold  Mining!  Act  gives  jurisdiction  in  all  personal  actions  to 


Amendment  Act,  1872. 


gold  commissioners  in  Kof>tenay  and  Cassiar, 
and  appears  to  trench  on  3(5th  sec.  of  British 
North  America  Act,  which  vests  api^ointment 
of  supreme  and  county  court  judges  in  Gover- 
nor (xeneral  alone,  and  provincial  legislature 
has  not  power  to  make  the  apix)intments 
mentioned  in  the  Act. 


PRINCE  EDWARD 


37  Vict..   1874,  cliap 
3<». 


An  Act  to  vest  a  certain    portion  of  Act  was  i)assed  14th  June,   1873,  whereas  iid- 


."W  Viet.,  1S7.") 


:<!•  Vict.,  1S7(; 


( Jovernuient  House  farm  in  the  city 
of  Charlottetowii  fillccrtain  purjwses 
therein  mentioned. 


The  Land  I' 


'I'lif  Land  I'm 


dresses  of  legislative  council  and  a.Hseinbly 
of  Prince  Edward  Island  expressing  desire 
to  enter  confederation  are  dated  28th  May, 
1873.  Transfer  of  any  public  property  after 
that  dare  would  clearly  be  incorrect  as  regards 
it.-i  subsequently  becoming  a  province. 

Act,  1874 Affects  private  rights  by  enforcing  compulsory 

sale  by  ]iro])rietors  of  50(>  acres  or  upwards, 
at  prices  to  be  determined  under  system  of 
;     arbitration. 

\li;i-i'  Act,  1875 Bill  of  similar  character  passed   in  1874  had 

been  re.nerved. 


.\n  .Vet  ti>  anieiK 
Act.  1S7:-). 


tlic   Land  I'mcliaseNone  assigned 


U  \'ict..  I.s7>^. 


.\ii   .\ct    tn   \c.-^t  a  ccitain    |MirtiiiM   of  No   reasons   assigned;    former    Act   on   same 
Gi.vciniiiciit  House  faiin  in  the  city      .subject  was  disallowed, 
iif   ('liailiittctow  n    fill-   c.it.iin    pur- 
iMisis  therein  nieiitiinii  d. 


An  .\, 

to     I 

I.roN 

lieu 


t  to  repeal  (  ertaiji  Act-  relating;  Among   Acts   repealed  by  this  Act  is  a  jierma- 

lie  < 'liur(  h    of    Kii;,'laiHl   in   this      uent  one  declaring  the  liturgy  of  the  church 

inee.  and  to  make   pro\isi,,n   in      established    liy   laws  of  England    in    Prince 

tlicreof.  Edward    island   shall   he  deemed  fixed  form 

I     of    Wdrshi))   in    Island.     Act    therefore    dis- 

'     establishes   ('Inwch    of    England   and    inter- 

j     feres   witli    prerogative  of  the  .sovereign  as 

\     the  tenii)oral  head   of  the  church.     Act  has 

no  sns] Handing  clause. 
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BILLS,  1867-1895. 

COLVMBIA—Concbided. 


How  dealt  with. 

Reasons  for  Action. 

Date  of  Report  of 
Minister  of  Justice. 

Page. 

Assent  withheld 

Assent  withheld 

No  action  api)ears  to  have 
been  taken  on  this  Bill. 

Assent  withheld 

For  same  reasons  as  assigned  for  reservaticni 

do                          do                   

25  Sept.,  1872 

8  Oct.,  1872 

1013 

loia 

1018 

Jurisdiction  of  mining  court  in  districts  referred  to 
will   be  greater  than  that  of   county  court,   and 
equal  to  that  of  supreme  court.     If  assented  to  it 
would  be  necessary  for  a  sujireme  court  judge  to 
proceed  to  district  named,  to  try  criminal  cases. 
Bill  should  have  been  disinjsed  of  by  local  author- 
ities themselves. 

2<»Sept.,  1877 

1054 

ISLAND. 


Assent  withheld. 


Assent  given. 


Assent  withheld 


Assent  "ivfii.. . 


do 


Act  objectionable  as  it  does  not  provide  for  impartial 
arbitration  in  which  proprietors  would  have  a 
rejH'esentation. 


For  reasons  similar  to  those  assigned  for  reservation.  25  Mar.,  1874 1153 


23  Dec,  1874. 


Objections  to  bill  in  previous  session  wei-e  removed  2()  May,  1875. 
and  bill  is  one  coming  within  tiie  competence  of  a 
provincial  legislature. 


1154 


1161 


Bill  is  retrospective  in  its  effects.  Deals  with  riglits 
of  parties  now  in  litigation  under  the  .A.ct  which 
it  is  ]jroposed  to  amend.  Absence  of  any  i)rovi- 
sion  saving  the  right.5  and  proceedings  of  i>ersous 
whose  properties  have  been  dealt  with  under  the 
Act  of  1875. 

No  injury  will  resiilt  to  the  Goveruement  House 
grounds  by  alienation  of  the  land.  Present  Lieu- 
tenant-Governor sees  no  objection  to  1)111  being 
passed.  I 

Bill   within  legislative  authority  of  the    jirov  incial  14   Apr.,  187'.) 
legislature,  and  is  one  in  which   no   Dominion  or 
Imperial  interests  are  involved. 


18  July,  187(5 1176 


2  Dec,  ]87(i ,  1182 


120O 


RR 
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41  Vict.,  1878. 


Title. 


.00  Vict.,  1892. 


An  Act  to  incorixjrate  the  Provincial 
Grand  Orange  Lodge  of  Prince  Ed- 
ward Island  and  the  subordinate 
Lodges  in  connection  therewith. 

An  Act  res]  >ecting  the  Legislature . . . 


Reasons  for  Reservation. 


Similar  bills  passed  in  Ontario  in  1873  were 
reserved. 


NORTH-WEST 


18!t5,  No.  29. 


An  Ordinance  to  amend  and  consoli- 
date as  amended  tlie  Ordinances 
respecting  Schools. 


Lieutenant-Governor  had  no  opportunity  of 
examining  its  provisions. 
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BILLS,  1867-1895— Conc/wc?ec;. 
ISL  /^NB— Concluded. 


How  dealt  with. 

Reasons  for  Action. 

Date  of  Reix)rt  of 
Minister  of  Justice. 

Page. 

No  action  taken. 

Same  reasons  as  given  for  action  taken  with  refer- 
ence to  similar  bills  jiassed  in   Ontario   in    1873. 
(See  ante  pages  79  and  80.) 

Objects  of  bill  are  to  abolish  the  legislative  council  ; 
to  provide  for  legislature  consisting  of  one  House 
only;  to  change  to  some  extent  the  representation 
and  amend  laws  relatin?  to  election  for  legislature. 
These   are   matters   within   comi)etence   of   legis- 
lature and  reason  given  by  Lieutenant-Governor 
are  not  sufficient  tt>  warrant  Governor  General  in 
accepting  resiX)nsibiH«^^y  respecting  measure. 

14th  June,  1870 

2(ith  January,  1893.. 

1203 

do              

1225 

TERRITORIES. 


No  action  taken  thereon . 


Lieutenant-Governor  should  not  liave  reserved  the  20th  December,  1895. 
ordinance.  10th  February,  1896. 


1276 
1279 


RK 
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Act. 


Title 


Reasons  for  Objection  or  Comment. 


.SI  Vict.,  18()7-G8,  An  Act  to  repeal  chaj).  20  of  Consoli- Sec.  5  declares  certain  counterfeiting  to_ be 


cllil]> 

Chap.  ()... 

Chap.  17. . 

Cliai>.  I'.i. . 
Cl.ap.  •_><». , 

Cluij..  2'.l. . 
("liap.  ;». . 

Cli.ip.  3,S. . 


forgery,  which  is  legislation  respecting 
the  criminal  law 


Sec.  2  declares  that  wilfully  false  state- 
ments made  before  commissionerB  is  a 
misdemeanour,  which  is  legislation  re- 
specting the  criminal  law. 


dated  Statutes  of  Canada,  intituled  : 
I  "  An  Act  respecting  the  Provincial 
I     Duty  on  I'avern-keepers,  and  to  make 

f  lu-tiier  provision  resjjecting  the  same. " 

.  ,An  Act  to  reiieal  chai>.  13  of  the  Con- 
solidated Statutes  of  Canada,  so  far 
as  the  same  relates  to  Ontario,  to 
authorize  the  publication  of  an  Ontario 
(idzrttc,  and  to  make  provision  for  in- 
(p\iries  concerning  public  matters  andj 
otticial  notices. 

.\n  Act  to  continue  for  a  limited  time  Sec.    1,    continuing    Bankruptcy   Act   (7 
the  Acts  therein  mentioned.  |     Vict.,  cliap.  10),  and  .sec.  3,  extending 

period  for  continuance  of  certain  savings 
i     banks,  deal  with  subjects  within  juris- 
diction of  Dominion  parliament, 

An    .\ct   resi)ecting    Gold    and    Silver |40th  sec.    objectionable,   as   dealing  with 
I     -Mines.  j     criminal  law 

An  Act  resjiecting  Registrars,  Registry, Sees.  82  and  83  objectionable,  as  dealing 

Ottices,  and  the  Registration  of  In-i     with  criminal  law". 
I     strumeuts  relating  to  Lands  in   On-,      ' 
I     tario.  1 


Page. 


.\n  Act  for  the  encouragement  of 
.Vgrieultnre,  Horticulture,  Arts  and 
.Manufa<'tures. 

.Vn  .\ct  to  amend  the  ]VIunicii)al  Insti- 
I  tutions  Act  of  l'])per  Canada,  2!t-30 
'     \'iet.,  cliaps.  51  and  52. 


\\\  Act  t(i  incorporate  the  Clifton  Sus 
|H'iisii)ii  Biidge  Company. 


Incorporates  a  company  for  cimstruction 
of  bridge  beyond  limits  of  province. 

Incorporates  a  comjiany  for  promoting  and 
extending  trade  and  conunerce.  Sec.  22 
affects  regulation  of  trade  a)id  commerce, 
and  sec.  23  concerns  criminal  law. 

I 

32-.'{3  \'i<,t..  1S»;S-  All   Act  to  anii-nd  chap.  15  of  Consoli- Sec.  2  provides  that  judgesshall  be  subject^ 

<"i;i.  chap.  22  I     dated  Statutes  of   Ippir  Canada,  in  I     to  removal  liy  Lieutenant-(iovernor  forj 

titulcd  :    "An  .\ct  ns|)iitinj,'^  Comity      icasons.       Inconveniences   arising   fromi 

indejtendent  ])ower  of  removal  in  Lieu- 
tenant-Governor as  well  as  in  Governor 
( Jeneral. 

lii-n-istratioii  Doubt  whether  this  subject  comes  within 


("hap.  t>4.  ,  .  ,  An   Act    to   incorporate   the    P>oard    of 
.     Trad.-  of  the  Town  of  (hielpli. 


Cmrt-/ 


50th   sec.   objectionable,  as  dealing  with 
criminal  law. 


Sec.  12  provides  cpialification  for  "all  y>ar- 
liamentary  elections."  If  parliament  of 
Canada   is   meant   the   section  is   ultra 


Chap.  3n. 


\n  .\ct  to  pro\  iilc  for  tli. 
of  r.iilh^,  .Marnagc.s  am 


lap. 


An  ,\ct  p. 


\u  A<t   t. 
I'n  ,|..it> 


to  Mi 


amend   an<l 

pcrtill-      til. 

in   < )ntai io 


1  h.aths.  !l2nd    clause   of  liritish  North  America 

I     .\ct,  and  that  jienalty  jirovided  by  Kith 
sec.    of   Act   might   vest   in   Crown   for 
!     |iHr|)oses  of  Dominion. 

ii^r Sec-.  34  and  .35  miLdit  be  held  to  be  jior- 

tii>ns  of  criminal  law. 

•on.-oli.|:ii.'  til.  Sic.  117  is  uHni  n'rr.t,  as  it  makes  act  of 
A^scssiiii  lit    of      fraudul.nt  person,  as  tlierein  set  out,  a 

inisilcini'anoui'  ;  also  prescril«'s  tine  and 
[     imprisonment  ;  and   if  so  is  a  portion  ofj 

11  iniinaj  hiw. 


liR 
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Reasons  for  Objection  or  Comment. 


34  Vict.,  1870-71, 
chap.  4. 


Cliap.  17 


Chap.  75. . . 


Chaps.  5,  11, 12,  19,  24,  28  and  71  were  not 
re|x>rted  upon  by  Minister  of  Justice, 
and  were  conseciuently  left  to  their  oper- 
ation. 

An  Act  to  i)rovide  for  the  Organization! Sec.  13,  prohibiting-  ajipeal  from  judinnent 

I     of  the  lerntorialDi.strictof  Thunderl     or  decision    of   stipendiary,  magistrate, 

"^y-  I     affects  criminal  procedure,  anil  is  ultra 

i     vires. 

An  Act  to  provide  for  the  est:iblishment,Sec8.  13,  14,  1.5  and  38  deal   witii  matters 
and  government  of  a  Central  Prison      of  criminal  procedure. 
for  the  province  of  Oiitariix  ; 


An    Act    to   incorijorate 
Loom  C(jnii)any. 


th 


Simpson  Sec.  2  is  nltra  rivcx,  as  it  affects  the  patent 
laws. 


Page. 


35  Vict.,  1871  72, 
chap.  13. 


Chap.  3(>. 
Chap.  .37. 


3G    Viet.,    1873, 
chap.  2. 


An  Act  to  provide  for  the  institution  of  Act  .so  general  in  its  terms  that  it  mi"-ht 
suits   aL'alIls^  flm  r^fi.wn    l.\r    P^fi't;,.,,       a,^,^],,    *,.,.!.,; .,■.   ^    i^ ■    •  " 


suits  against  the  Crown  by  Petition 
of  Right  and  resjx-cting  jnocedure  in 
Crown  suits. 


apply  to  claims  against  Dominion  gov 
eminent.  P'i.it  of  Lieutenants  Jovernoi 
could  not  be  granted  in  case  of  claims 
against  the  Dominion.  Minister  of  .Jus- 
tice 8ubse((uently  of  opini  m  that  Act 
was  unobjectionable,  as  it  can  only  be 
made  to  aj.ply  to  legisliiti(m  in  matters 
within  the  juii.sdiction  and  could  not 
api)ly  to  Crown  in  Dominion  matters. 

I  An  Act  for  the  prevention  of  corrupt,  17th   section  seems  to  deal  with  evidence 
I     practices  at  Municipal  Klectioii.s.  to  bo  received  in  criminal  matters,  and 

]  '     is  ultra  virc'x. 

An  Act  to  e.stal;lisli  Municipal  liistitu- Section  26  em].owers  municipal  council  to 
tions  in  tlie  Districts  of  I'ariy  .Sound,      limit  number  of  licenses  for  .sale  of  iu- 
j     Muskoka,    Nipissiiig    jiiid    Tliuuderi     to.xicating  liquors,  a  ixjwer  not  possessed 
I     ^'^y-  by  in-ovincial  legislature  itself. 

An  Act  to  amend  the  Law  r<-s])ectiiig:Sections  7  and  11  (//^m  r(>e.s  as  they  declarf 


1(X) 

lOO 

101 

102 


Chap.  3. . . 
Chap.  4. .  . 
Chap.  31.. 

Chaj).  34,. 
Chap.  .35.. 

Chap.  47. . 


Elections  of  Meml)ers  of  the  Legisia 
ti\e  Assembly  aiul  respecting  the  trial 
of  such  Electi(jns. 

(An  Act  resi)ecting  the  a]ii)ointment  of 
I     Queen's  Cuun.sel. 


An   Act  to  regulate  tli 
the  Bar  of  Ontario. 


precedence  of 


certain   actions   of  election    agents  and 
candidates  to  the  mi.sdemeanours. 


Not  reported  upon, 
do 


102 


102 


103 


An  Act  t..  make  further  provision  as  to  Section  2'.t  authorizing  Lieutenant-Oover- 
j     the  custody  of  insane  Persons.  nor  to  extradite  an  insane  pers(jii  is  ultra 

I  vires. 

An  Act  to  amend  the  Acts  respecting  Not  re] lorted  up<iii 
I     Tavern  and  Shop  Licenses. 


An  Act  to  ijrovide  for  the  incorporation 
of  Immigration  Aid  Societies  in  the 
Province  of  Ontario. 


.A.n  Act  res))ecting  the  Mvmicipal  Loan 
Fund  Debts  and  resijecting  certain 
payments  to  Municipalities. 

Chai).  48....|An  Act  respecting  Muiiici])al  Institu- 
tions in  the  Province  of  Ontario. 

85 


In  section  13,  the  use  of  the  term  "offence" 
is  inexpedient.  Section  15  deals  with 
criminal  law,  by  declaring  that  certain 
false  statements  sliall  be  nusdemeanours. 

Not  reported  ufjon. 


do 


103. 


10.3 
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Act. 


Title. 


3H    Vict.,    1873,  .\n  Act  to  organize  the  Municipality  of 
chap.  50.  Slmniali,  and  to  amend  the  Acts  for 

I     establisliing  Municipal  Institutions  in 
'     unorj^anized  Districts. 


37    Vict., 
chap. 


Ch.ip 


Chap 
fhap 


1874,  The  Ballot  .\ct,  1874. 


.\n  Act  to  make  further  iirovision   for 
i     the  due  administration  of  Justice. 


28 An   Act  to  amend  and  consolidate  the 

I'uhlic  School  Law. 

'.i'2....  Aw  Act  to  amend  and  consolidate  the 
I  law  for  the  sale  of  fermented  or  spirit- 
I     nous  ]i(iuf)rs. 


Reasons  for  Objection  or  Comment.       i  Page. 


Unobjectionable  if  territory  prove  to  be  104 
within  limits  of  province.  Deemed  advis- 
able to  call  attention  to  Act,  lest  if 
allowed  to  go  into  operation,  acquies- 
cence in  territory  claimed  by  province, 
might  be  a-sumed. 


Section  27  provides  ]3unishment  for  forgery, 
&c.,  which  is  not  within  competence  ofj 
legislature,  as  conflicting  with  32-33' 
Vict.,  chap.  11).  j 

Assumes  to  deal  with  appointment  of 
judges,  and  is  ultra  vires  of  provincialj 
legislatuiv.  j 


106 


106 


Chiip,  5!».. . .  An  Act  to  amend  the  Act  inc orpoi-ating 
thi-    i'ort    Whitby    and    Port   Peiry 
I     Kailuay  Com|)any. 


38     Vict. 
cli:i]i. 


4. 


1874, 'An  .-^ct  rfsjicctiiig  tlie  o])('ration  of  the 
Statutes  of  ( )niariii. 


Sections  184  and  189  trencli  on  criminal  [     107 
law.  j 

.1 

Sections  24,  25  and  26  are  prohibitory  in      107 

respect  of  trade  and  commerce,  a  subject. 

not    within    competence    of    provincial; 

legislature.  j 

Disallowance  asked  on  grounds  that  it  128 
trenched  on  rights  vested  in  Harbour  Co. , ' 
and  that  Act  calculated  to  interfere  with 
navigation.  Rights  of  Crown  preserved 
by  Act  of  1884,  also  Rights  of  Crown  in 
resi)ect  of  navigation.  No  action  takeni 
on  Act.  I 

Language  of  section  6  is  vagtie  and  ojien  to^     143 
construction  that  it  applied  to  statutes 
of  Dominion.  Section  12  enacts  that  cer- 
tain statutes  relating  to  Ontario  should 
ije  repealed. 


Chap.  12. 

Chap.  I'.t. 
Cliap.  'JM, 

Chap.  n. 

ch,.p.  •;•.. 
Chap.  •■;. 


All  Act  til  amend   llic   Act    rcs|H'ctingjProvi.-<ion  making  it  duty  of  county  court. 

1  (ivisiwu  <  'iiurts.  judge  to  hold  division  court  in  any  coun-i 

I  ty,  on    being    orilered    by    Lieutenant- 

(Jovcrnor,     objectionable     as    a.ssuming 
j  power  of  ai)i)()intment,  which  is  vested 

i  in  Covei'uor  CJeneral. 


An     .\ct     i-.>p. 
niiuDi'-^. 


iicnticcs    and  Sections  17  and  18  trench  upon  tlie  criminal 
law. 


.\\\  Act  I..  pi-ci\ide  for  x.itini. 
:it  liiuiiiciliMl  elect  ion>. 


ly  b.illot  Section   oO    imjKises    jinnislnnent   against 
]     forgery,    counterfeiting,    &c.,  of    ballot 
l)apers   which   trenches  tm  criminal  law 
and  ])rocedure. 


.\ii  .\ct  Im  •  iKii.le  I  he  Col  |„  ,r.it  loll  <pf  the  Act  pro]>oses  to  give  ]X)Wcr  to  c-lose  up  part 
('ity  I't  KiiiL'-toii  tiMlo>-.   \i\, -.I  |.;irt  of      of  public  liarltour  of    Kingston,  whicii  is 
I'llioli    .Slieel.  with    llie    \',;itii    -liliiii       objectionable, 
front    ..f    llje   -;iiiie,    in    the    -aid   city, 
and  U'Y  ot  her  |inr|iM-e^.  i 


\n  .\i  I   III  nil  iirii'irate   tlie  .Mli.iiK 


\n  .\ct   1.1  ineiiii  mate  the  Caiia 
and   Marine  1  n--iiiaiue  (  'iiin|ia 


I  n    I'uwers  granttnl  are  too  wide,  and  are  open 
tn  ohjet-tion  as  a  matter  of  policy. 

"ire  I'owers  granted  are  objectionable,  as  being 
too  wide.     Word  Canada  in  the  name 

also  objectionable.  j 


143 


143 
143 


142 


142 
142 
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38    Vict.,    1874, 
chap.  G8. 


Chap.  75. 


Chap.  78. 


39  Vict.,  1875-' 
chap.  8. 


An  Act  t(i  incorporate  the  Industrial  Powers  granted  are  too  wide,  and  objec 
and  Commercial  Life  Ar^surance  Com-  tionable  as  matter  of  ix)licy.  Act  also 
pany  of  Canada.  deals  with  insolvency. 

An  Act  respecting  the  Union  of  certain  Act  is  intra  vircx  of  legislature,  but  7th 
Presbyterian  Churches  therein  named,      section  deals  with  matters  beyond  com- 
petence of  legislature. 


An     Act     respeciting    the 
Church  of  Canada. 


Methodist  1st  sec.  purports  todeal  with  property  out- 
j  side  of  Ontario,  and  clause  is  ultra  vires 
I     and  inoi>erative. 

An  Act  respecting  certain  Administra-  Sections  of  Act  deal  with  office  and  func- 
tive  matters  therein  mentioned.  |     tions  of  Lieiitenant-CTOvernor  and  )x>wer 

to  appoint  deputy.  Legislature  cannot 
enipowerliieutenant-Governor  in  Council 
to  appoint  a  dejmty  for  the  e.vecution  of 
any  of  his  t)tfices  or  functions,  ])roperly 
j)ertaining  to  him  in  liis  capacity  as  Lieu- 
tenant-<iovernor.  Clause  in  question 
should  render  clear,  e.\tent  of  power,  by 
excepting  from  its  operation  all  jwwers 
and  functions  which  are  attributes  of 
Lieutenant-Governor  and  limiting  its 
operati(jn  to  such  as  may  lawfully  l)e  con- 
ferred on  persons  filling  office  of  Lieuten- 
ant-(iovernor  by  provincial  legislature. 

Chaj).  9, . . .  An  Act  respecting  the  Legislative  As-  Act  contains  clauses  conferring  jjrivileges 


semblv. 


39  Vict.,  1875-70,  An     Act    respecting     County     Court 
chap.  14.  Judges. 


Chap.  23 . . . .  An    Act  resjiectiiiK'     Insurance    Com- 
panies. 

Chap.  24. .  . .  jAn  Act  to  secure  luiiforni  conditions  in 
Policies  of  Fire  I  nsurance. 


Chap.  26.  .  . .  An  Act  to  amend  the  Law  resjjecting 
the  Sale  of  Feniifuted  or  Spirituous 
Liquors. 

Chap.  32.  .  . .  An  Act  to  make  fiu-ther  ])rovisions  res- 
pecting Permanent  I'uilding  Societies. 


]).  71 ... .  I  An  Act  to  amend  the  Acts  relating  te 
I     the  London,  Huron  and  Bruce  Rail- 
way Coiniiany. 

85i  RR 


uixiu  the  a.ssembly  or  to  niemljers. 
Range  of  these  powers  has  been  subject 
of  discussion.  Sev<>ral  provisions  nota- 
bly sees.  11,  12,  13  and  14,  are  open  to 
question  as  being  uUra  vires  of  local 
legislation. 

Main  provisions  of  Act,  by  reason  of 
arrangements  for  meeting  and  action  of 
judges  concerned,  unobji-etionable,  and 
as  provisions  of  8th  sec.  as  to  judge  hold- 
ing courts  outside  of  his  own  county,  is 
conditional  on  order  of  (Jovei-nor-dreneral 
in  Council,  is  unobjectionable.  I 

Ojwn  to  objections  ])reviously  taktai  as  toj 
Acts  incorporating  insurance  companies.' 

(Question  as  to  coiupctency  of  Icgi.slature 
to  pass  this  law,  more  |)artieularly  witlil 
respect  to  contracts  made  out  of  province. 

Provisions  of  Act  raise  (lucstiiju  as  to 
liceiiscs,  wliicli  is  suh  Judicc. 


Act  clcals  with  general  management  of 
pernijinent  building  societies  in  the  spirit 
of  recent  legislation  on  s>il)ject  by 
i  )(niiinioii  ]iarlianieiic.  Doubt  exists  as 
til  which  legislature  is  competent  to  deal 
with  this  (|uestioii. 

Sections  conferring  certain  powers  on  the 
(Ireat  Western  Railway  Company  are 
idtra  virrs. 


142 


142 


142 


145 


14(5 


147 


150 
147 

147 

148 

148 
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Act. 


Title. 


39  Vict.,  187r)-76,  An  Act  to  incor|x)rate  tlu>  Niagara  Falls 
chap.  79.  and  Lake  Erie  Kaihvay  Company. 


Chap.  92, 


Chap.  V.\. 


An  Act  to  inc()ri)oratc  the  Home  Fire 
Insurance  Crm|iany. 


Reasons*  for  Objection  or  Comment. 


40    Vii't., 
cha|).  4. 


Sections  33  and  34  purporting  to  authorize 
action  V)y  other  railway  comjjanies,  not 
limiting  them  to  rail  way  comi)anies  under 
provincial  authority,  are  ultra  vires. 

Provisions  contained  in  Act  as  to  winding 

up  of  the  C(mipany,   trench  ujion  insol- 

I     vency. 

An  .\ct  to  incorporate  the  Union  LifelAct   in  no  wise  limits  the  fire  insurance 
Insurance  Company.  j     business   to   be  done  by   the  company 

Act  should  be  amended  by  such  limita- 
tion as  to  range  of  business,  as  may  bring 
c<)ni]>any  within  range  of  local  legisla- 
I  ture,  Sees.  1(5,  17  and  18  relate  to  wind- 
I  ing  up  of  the  comj)any,  and  therefore 
I  trench  on  insolvency. 
i 
1S77.  An  Act  resjiecting  tlie  Administration  Nothing  in  3rd  section  limiting  the  sale  of 


Page. 


14S       jl 


145) 


)f  Kstates  of   Intestates  dying  with- 
out known  relatives  in  Ontario 


real  estate  Of  intestates  which  it  author 
izes,  to  ])roi)erty  situate  in  Ontario, 
Powers  of  legislatui-e  do  not  extend  to 
authorize  sale  of  real  estate  situate  out 
side  limits  of  province. 


Cliai..  C. 


Chap.  S. 


Xw  Act  I'especting  the  Re\ised  Statutes  Original  roll,  which  by  proclamation,  is  to 
of  <  )utaiii).  I     come  into  f>rce,  is  deposited  in  office  of 

I  clerk  of  legislative  assembly,  and  not 
I     readily  accessible,  not  necessary  to  criti- 

I  cally  examine  the  roll, 


Cha).,  II 

Chap-  1" 
Chap.  IS 

Chap.  •-'! 


An  Act  to  iiiovide  for  certain  amend- Sections  7fi,  77  and  7H  pLu;e  certain  restric- 
nicntsdf  the  Law.  t.ions  as  to  issue  of  licenses  for  the  sale 

,  of  licjuor.  (Question  of  authority  of 
local  legislatures  in  i-espect  of  restric- 
tions is  now  before  the  courts. 

Am  Act  rcsiicctitiir  aid  tn  cct'taln  rail-  Provisions  of  sec.  3,  subsec.  8,  are  too 
ways  and  the  ciiatinn  of  a  Railway  wide,  as  they  might  ap])ly  to  rails  of 
Land  .Siilisidy  I'und.  coni|)any  on  that  i)art  of  line  outside  of 

!  Ontario,  over  wliich  local  legislature  has 

no  control. 

\\\  Act  fur  the  llncnniae-inic  lit  of  X^xyx-  Section  1.5  trendies  u|)oii  criminal  law  res- 
cultiiic,  Ilniticidturc,  .\itsan  1  .Manu-      ])cctiiig  malicious  injuries  to  property. 


factuic,s. 
.\n  .\ct  to  amend    tlic 
ill.'  -:ilc  ,,f    I''rniicnt. 
1.1,,. .ui~. 


,\<ts  II  spccting  Power   of   jirovincial   legislatures  to  deal 
il   nr  Spirit uoii,s      with   tliis  subject  is  (piestioned.     Sees. 
If),  18,  19.  20,  21,  22  and  23  use  tiie  word 
"offence"  ])re\iously  objected  to. 


,\ii  .\ct  le-pectiiie-  il,c  Tel  1  i t , ,1  i ; ,1  :mil  Scct loiis  9 aiul  10  gi ve  to  stiiwiidiary  iiiagis- 
'reiiipMijiy  I  ii--iricts  mI  ihe  Prn\  iiuc  t  rates  tiie  ]ioweis  of  acountycourt  judge, 
:iiid  till  l'r..\i,i,iii;il  ('..iiiiiy  of  ||ali-  .is  I  licy  exist  or  may  be  extended.  Tilis 
''Mitmi.  slioiild   be  limited,    as  ]>owers  might  Ix' 

extended  beyond  w  hat  would  be  conve- 
nient to  allou  to  local  othcials. 
Sec.  10  re].ealssecs.  17,  29  and  80,  ehaj). 
Vl^  Consolidated  Statutes,  V.  C,  which 
relate  to  criininal  law. 
.Sec.  ;•  applies  sees.  48,  10.'),  ]8]  and  184  of 
.Kt  relating  to  division  courts,  whicl 
sections  form  part  of  criminal  law. 


149 


1.51 


151 


152 


152 


153 
153 


153 


Ch.ip.  "'.r, 


.\ii    ,\'i    t,,   ini 
Pile  1  n-iir.in 


■rp  ■r:ite    tli 
I  '■  ■nip.iiiy. 


Stan. lard  S.cti..n    IS   does   not    definitely    limit    the!     157 
business  of  the  coini)aiiy  to  the  pro\  iuce. 
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42    Vict.,     1879,  An  Act  respecting  Grand  Juries 
chap.  13.  I 


Question  as  to  legislative  authority  of  pro 
vincial  legislature  over  the  constitution 
of  grand  jury  in  criminal  matters,  is  to 
be  submitted  to  supreme  court. 

Chap.  31. .  . .  I  An  Act  to  amend  the  Municipal  Law. .  Some  of  jirovisions  relate  to  vexed  ques- 
tion of  licenses,  and  that  provisions  in- 
terfere with  ]K)wer  of  Dominion  Parlia- 
ment over  regulation  of  trade  and  com- 
merce. 
i 
Chap.  84...     An  Act  to  incc)r)K)rate  the  I'rudential  Doubt  as  to  power  of   provincial  legisla- 
Life  Assurance  Company  of  Ontario,  i     ture    to    incorporate    a    life     insurance 

company. 

43  Vict.,    1880,  An    Act    to    alxjlish    priority    of   and  Entrenches   ujxju   subject   of   bankruptcy 
chap.  10.  I     amongst  E.xecution  Creditors.  and  insolvency. 

I 

44  Vict.,     1881,  An    Act    to    conscjlidate    the    .Superior  Power  of  local  legislature  to  i)a.ss  certain 


chap.  5. 


Chap.  27. 


Chap.  38. 


Chap 


Courts,  establisli  a  uniform  system  of| 
l>leading  and  ]iractice,  and  make  fur- 
ther pro\isions  for  the  due  admini- 
stration of  justice. 


An   Act  to  give  increased  eHiciency  to 
the  Laws  against  Illicit  Selling. 


provisions  contained  in  Act  doubtful 
and  ])rovisions  apjwar  to  be  u/tra  vires, 
viz.  :  assinning  to  constitute  courts  ;  to 
a|)point  jufiges  ;  to  limit  ai)peals  to  su- 
jireme  court  ;  and  to  comnuite  fees  to 
surrogate  judges. 

Some  jirovisions  may  be  held  ultru  vires, 
as  interference  with  regulation  of  trade 
and  commerce. 


An  Act  to  cl(jse  i>art  of  a  certain  Koad  Objection  taken  by  ])etition  as  to  (wwer  of 
allowance  ))etween  the  Township  of]  i)rovincial  legislatiire  to  ])rovide  for  clos- 
Kingston  and  the    Village  of  Ports-|     ing  up  of  the  road.     Minister  of  Justice 

I     mouth.  I     of  opinion  that  legislature  possessed  this 

I     power. 


An  Act  to  amend  the  Acts  incori)orat- 
ing  the  'I'oronto  (iravel  Road  and 
Concrete  Comi)any. 


4.")    "S'ict., 
cliap.  10. 


1S82,  An  Actfortlierf'iuoval  of  certain  defects 
in  the  Law  of  Evidence, 


Ciiap.  12.. 

Ciiap.  17.. 
Chap.  23.. 
Clja),.  Sit.  . 


Application  made  by  company  and  Vjy 
])roi>erty  holdei's  that  interests  prejudi-] 
cially  affected  by  pro\  isions  of  Act,  l)ut 
Act  k^ft  to  its  operati(jii.  ! 

Provision  that  jtarties  to  any  proceeding 
instituted  in  consequence  ot  adultery, 
and  husbands  and  wives  of  such  jiarties, 
shall  be  conqietent  to  give  evidence, 
should  be  limited  to  civil  proceedings.      ' 

[An    Act    rcs|)ecting  tlie  restitution    of  Pro.s«-utnr   or   jxtsou    claiming    ]iro])erty 
Stolen  (Joods.  1     may    api>ly    to  judgt-,    to   have  right  i)f 

I  prisonei-  and  of  claimant  summarily 
tried,  as  judge  would  pi-obably  liave  to 
finrl  iirisouer  guilty  licforc  oi-dei'ing  res- 
titution. Autliority  of  legishiture  to 
jiass  Act  not  frei-  from  iloulit. 

An    Act   to    confer   additional    powers  Deals   with   <(uestion  of  interrst.     .See.  13 
ui">u  .Toint  Stock  Companies.  '     cnnrts  tliat  olffudir  siiall  l>f  civilly  nnd 

criminally  liable  for  oltciice.  | 

An  Act  to  amend  tlie  Municijial  Act  ..  l'it,\  i.-ions  cnntlict  \\\t\\  powers  of  iiarlia-j 

ireut  to  legislate    respectiiit;'   regulation! 
I  if  trad*-  and  comuierci'.  | 


160 


161 


161 


170 


185 


187 


187 


187 


18S 


188 


An  Act  to  c(jnsolidate  the    Debenturi 
debt  of  tile  Town  of  Owen  Sound. 


I  )<-als  with  (luestion  of  inti 


18'.» 


ISlt 


1S!» 
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45    Vict,,    1882,' An  Act  to  enable  theCoriwration  of  the  Deals  with  question  of  interest. 
chap.  41.  I     Town  of  Port  Hope  to  incur  liability 

for  the  construction  and  extension  of 
I     Waterworks  and  for  other  pui poses. 


Chap.  48. 


Chap.  50. . 


An  Act  to  consolir^ate  the  General 
Dcbentine  Debt  of  the  Village  of 
Yorkville. 


do 


do 


An  Act  to  incorporate  the  Gait  Junction  Deals  with  question  of  interest  and  also 
Kailwav.  I     with  that  of  aliens. 


Cliap.  .">2. .  .  .  An    Act   to    incor])orate    the    London 
1     .1  unction  Railway  Coniiiany. 


Deals  with  question  of  aliens. . 


Page. 


Chap.  53.    .  .An  Act  resjiccting  the  Debenture  DebtDeals  with  question  of  interest. 
I     of  the  London  and  Fort  Stanley  Rail- 
way Company. 

Cliap.  57. .    .lAn  Act  to  iucoriRirate  the  Mississippi! 
Valley  Railway  Comiiany. 


Deals  with  question  of  aliens. 


Cha|>.  5S. 
Chaj..  liO. 
Cha|..  fi7. 


do 


do 


do 


Chap,  f.'.t. 
Chap.  7». 


Chap 


.An    Act   to   incori)orate   tht^  Xortliern  do 

and  Nortli-westt-rn  . I  unction  Railway 
Company.  j 

An  .\ct  to  iiicor]Kiratc  the  Rrescott  and!  do 

j     Glengarry  County  . I  unction  Railway 
I     (Joiupany. 

.\n  .\(t  to  consolidate  the  Toronto  and  do 

Xipis>ing     liailuay     Com|)any,     die 

W'lutby,    I'ort    I'crry    anil    Lindsayj 

Railway  Coiiipaiiv',  the  \'ictoriaRaii-! 

way  Conijiauy,  tlie  Toronto  and  Ot-[ 

tawa  liailway  Coii]|iany,   the  Grand 

.Iiiiicfioii   Itailuay  Coiiipanv,  and  thei 

.Midland  Railway  otCauada.  I 

i 
All    Act    to    incorporate    the    Western  do  do 

('oiinties  Railway  Cunipuny. 

\n    .\<-t    to   aiithori/.e  the  ( iananoffue  Deals  with  question  of  interest. 

Watei        I'l.wei-      C.inipanv      to      issue  I 

<lehentiire>.  ■  ! 

An  Act  ir  ,|,.  etiiie  St.  I'aul- ( 'hureh  in  .\ct   was  passed  while  matter  was  under 

the  Town  ■>!  W Uiock.  consideration  of  the  couit,  and  V)ecau8e 

it  is  (.;•  /loxt  fiicto  in   its  operation,  in  thej 
preanilile  of  the  Act.  i 


•«t;  \'iet..  ISSJ  .S:{.    .\|,    .\,-t    IoC.M,-..lidat.-    th.     ,\,t 

ehap.  is.  t,.  Miiniripal   I  n>t  it  ul  ion-. 


itin;4  i)i]iilptful  if  legislature  has  nt)t  exceeded  its 
powers  in  passing  jirovisions  relating  to 
liailxiurs,  to  public  morals,  and  i)owers 
of  council  to  ]>ass  by-laws. 

\'ict..^    Issl,  Til.-  Miiniei|,;,I  An,,  inhiieiit  .\ri.  i>s|..  I'rovi-lon  relating  to  authority  granted  to 
'■'M'-  •'-•  nninieipal    t'orjiorations  to  jiass  In'laws 

relating  to  removal  of  sunken  or  wrecked 
\  e.-.-.els  or  lit  her  obstruct  ions,  is  one  to  be 
esercixd  by  |iarliameut  of  Canada,  not 
1  .\   pi<i\incial  h  gislature.  , 


..  ;u. 


.\n  Aet 
l.au-. 


ii"l'i"^'  il"  I.i,|nor  l.i..  ii~e  (^tiK-tion  uf  relative  jKiwers  of  parliament] 
.nui  letjislature  over  this  subject  is  stillj 
nnsettied.  | 

i: 


189 

89' 

1  9 

189 
189 

189 
189 

189 

189 


189 
189 

190 
193 
19G. 

19G 
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Act. 


Reasons  for  Objection  or  Conimt^nt.       i  Page. 


48    Vict., 
chap.  5. 


1885, 


Chap.  9. 


Chap.  13. 


Chap.  20... 


Chap.  29. 


49     Vict.,    188(1, 
chap.  16. 


50    Vict., 
chap.  2. 


1887, 


Chap.  8. 


Cliap.  19. 


Chap.  3(i 


An  Act  in  respect  of  certain  sums  of 
money  ordered  by  the  Legislative 
Assembly  to  be  impounded  in  the 
hands  of  the  Speaker. 

An  Act  to  regulate  the  Fisheries  of  this 
Province. 


An  Act  for  further  improving  the  Ad- 
ministration of  the  Law. 


An  Act  resijecting  assignments  for  the 
benefit  of  creditors. 


An  Act  respecting  Wages 


An  Act  for  further  imjiroving  the  Law. 


An  Act  respecting  the  Revi.sed  Statutes 
of  Ontario. 


Act  objected  to  as  being  a  direct  inter 
ference  with  rights  of  garnishees  of  the 
money,  but  Act  held  to  be  within  legis- 
lative authority  of  legislatures. 

Administration  of  Act  may  possibly  lead 
to  some  conflict  with  the  administration 
of  Fishery  Act  of  the  Dominion. 

Judge  of  high  court  of  justice  or  of  comity 
court  cannot  be  ap{X)inted  by  provincial 
.statute,  nor  can  legislature  confer  upon 
any  person  the  powers  of  a  judge. 

Act  is  one  respecting  the  administration 
of  estates  of  insolvent  persons. 

Validity  of  provision  relating  to  assign- 
ments by  a  person  in  insolvent  circum- 
stances depends  on  validity  of  preceding 
Act  (chap.  26). 

Objection  taken  to  Act  on  ground  that 
provisions  of  sec.  59,  subsec.  (6),  are  so 
enacted  as  to  found  an  argument  before 
high  court  tliat  Act  gives  power  to  relieve 
against  penalties,  to  one-half  of  which 
Dominion  government  are  entitled,  and 
if  so,  this  jjrGvision  is  ultra  viii-s.  Act 
left  to  its  operation,  as  it  was  believed 
that  jn-ovision  in  question  only  applied; 
to  matters  within  jurisdiction  of  provin- 
cial legislature. 

No  opinion  expressed  that  all  the  i)rovisions 
of  revised  statutes  are  within  legislative 
authority  of  the  provincial  legislature,     i 


Amendments  of  the  Law  recommend- 
ed by  the  Statute  Commissioners. 


All  Act  to  make  further  [)i'ovisions  re- 
si)ecting  Assigniiieiits  fur  the  benefit 
of  Creditors. 


An   Act  for  tht 
Children. 


Protection  of  Infant 


Chap.  4:")....  An  Act  for  the   Protection  of   Women 
in  certain  cases. 

Chap.  7*J....  An  Act  to  incorjiorate  the  Port  Erie 
Perry  Company. 


Cliap.  79.. .  .  An  Act  to  incorporate  the  Ottawa  and 
Th(>usand  Island  Railway  Comiiany. 

Chap.  81....  An    Act   to   incorporate   the  Southern 
Central  Railway  Company. 

R 


judges  is  vested  in  (iovernor  General, and 
that  the  only  limitation  is  that  they, 
must  be  selected  from  their  resijectivej 
bars,  a  provincial  legislatui'e  has  powerl 
to  limit  such  choice  by  jjrovisions  and  I 
qualifications.  } 

Legislation  of  this  character  in  respect  of 
insolvency  is  ])ossibly  ijeyond  constitu-i 
tional  autVioiity  of  legislature.  i 

Sees.  6  and  12  is  legislation  in  respect  to 
the  criminal  law  and  is  unnecessary  and 
confusing, considering  provisions  of  chai). 
105,  sec.  4(i.  of  Revised  Statutes,  Canada. 

Provisions  of  Act  approacli  more  nearlj's 
to  criminal  1 1  w  than  to  i)oliceregulatit)ns. 

Purports  to  grant  jjowers  to  conqjany  to 
erect  obstiuctionsiqjon  navigable  waters, 
and  Act  assumes  to  legislate  res[)ecting 
aliens. 

do  do  do 


do 


do 


198 


198 


199 


199 
199 


202 


204 


An  Act  to  give  early  effect  to  certain! Act  assumes  that,  though  appointment  of      204 


205 
205 

205 
205 

205 
205 
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51    Vict., 
chap.  2. 


1888, 


An  Act  ^'S|lf.■ctingtllfRevi^5ed  Statutes 
I     of  Ontario,  1887. 


Reasons  for  Objection  or  Comment. 


See  remarks  on  chap.  2  of  1887,  ante  page 
204  and  also  page  210.  Provisions  aie 
within  competence  of  provincial  legisla- 
ture, provided  that  provisions  of  revised 
statutes  are  within  competence  of  pro- 
vincial legislature. 


Page. 


Chap. 
Chap. 

Chap. 
Chap. 

Chap. 
Chap. 


14. 


An  Act  res])ccting  the  Executive  Ad-' 
mini.stration  ai  the  Laws  of  thi.s  Pro- 


An  Act  to  give  certain  ))Owers  to  the  Sec.   5  gives  power  to  commissioners    to 
j     Coiiimis.sionei-s  of  the  Queen  Victoria!     exprojn-iate  land  over  which  the  legis- 
Xiagata  Falls  Park.  j     lature    of    Ontario   has   any   legislative 

'     cojitrol. 

An  Act  respecting  jVIanitouliu [Uoubts  entertained  as  to  validity  of  legis- 

'     lation  and  as  to  jjowers  of  legislature  to 
I  l)ass  legislation  respecting  magistrates. 

Tlie  Municipal  Amendment  Act,  1888.  iLegislaticm  may  be  an  infringement  upon 
j  j     exclusive  ix)wer  of  Canadian  ])arliament 

j  to  legislate  in  respect  of  trade  and  com- 

'  [     merce. 

The  .Assessment  Amendment  Act,  1888.  Assumes  to  deal  with  question  of  interest. 

An  .Act  to  provide  against  frauds  inJAct  held  ultra  vires  of  i)rovincial  legisla- 
tlie  sui)plying  of  .Milk  to  Chee.se  or!  ture  in  Keg.  vs.  Wason,  170  R.  (Q.B.D.) 
P.utter  .Manufactories.  >     58  and  17,  App.  Reixjrts,  221. 


Cliap.  7(1. 


Chap.  71. 


.'\n  Act  to  iiicoriK)rate  the  Manitoulin 
and  North  Shore  Railway  Company. 


<  h;ip.  71.. 


Chap 


Chaj. 


hai..   Ill 


I'rovisions  authorizing  erection  of  struc- 
tures, such  as  wharfs,  &c.,  in  navigable 
waters,  or  waters  under  federal  control, 
objectionable.  Sec.  12  assumes  to  deal 
with  subject  of  aliens,  and  sec.  25  with 
subject  of  l)ills  and  notes. 

\n  .\et  toincoriiurate  tli''()tta\vH,.\rn-iSee.    5,   without  limitation,    would    bean 
|'rii)raiicl  Hditrew   itailw.iy.  !     infringement    on    ])ower    of    Dominion 

\     parliament   to    legislate   as  to  !<hi|)i)ing 
and  naxi^ation.       .Assumes  also  to  deal 
I     witii    subjt'Cts  of  aliens  and  negotiaV)le 
instruments. 
\nA(t   t.>  inc..r|.,,iMi,    th.;   I'ctc  ibcno' S.cs.    II    and    IG    objectionable,    as    they 
aiiii   (  lnMiMOi;^'-    l.:ik''    llailway    ( 'oiu-      deal  with  subji'Cts  of  erections   in  navi- 
l'-'".^'-  I     gable  waters,  and  with  negotiable  instru- 

ments. 
An  .\ii  l^i.iint  11(1  till- Act  iiiiui|,(, rating  .Set'.   2  autliori/.es  ctmiiKiny  to  enter  into 
till-  l';iitv  Siiiinil    ( '(p|(inizati(.ii    Kail-      arrangements    with  railway   com|)anies 
\\:iy  (  Miiip.iny.  that  are  under  jurisdiction  of  parliament 

of  Canada,   and   to  connect  witli  one  of 
till'    railways    uniier    tiiat   jurisdiction. 
'I'liis  arrangem<'nt  only    valid   when  au- 
'  tlioiizcd  by  parliament  of  t-'anada. 

!.\ii    Art     I,,    ii,c,,ri,.,i-at.-    th.     (rntial  Act  li.-ars   internal  I'vidence  that  It  is  not 
j     <  .Iliad. 1  l-.\hiiuti..u  .\».iciati..ii.  a    prnvincial    or  local   a.s.sociaticm  only. 

I  It  wiJiilil  ajipear  that  association  is  not 

I  "lie    which    provincial    legislature    has 

!  |p'  .w  cr  to  incor|)orate. 

,    \ii  Act  I, -,|,.,iinL'   the   .\.liiiiiii-' i.itii.ii  .\ct  pui|.(iitstogivethe  Lieutenant-Cover- 
(if  .)  ii-t  II  •■  111  cci  lain  c.,~,.~.  |,,,r    iMiwci-    to   a|j|)oint   a    jMilice  magis- 

I  It-arc. 


210 


206 


211 


211 


212 


212 
212 


212 


212 


213 


213 


■213 


215 


j; 
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52    Vict.,    1889, 
chap.  15. 


Chap.  7S. 


Chap.  82. 


An  Act  resi^ecting  apj)eals  on  prosecu-  Sec.    4  objectionable.     Though   intended 


tions  to  enforce  penalties  and  punish 
offences  under  jirovincial  Acts. 


An  Act  to  incorj)orate  the  Anihcrst- 
burg,  Like  Shore  and  IMeiihcini  Rail- 
way. 

An  Act  to  inci>r]K>rate  the  Toronto  lielt 
Line  Railway  Coini>any. 

Chap.  84 . . . .  An  Act   to   incorporate   tlie   Watei-loo 
I     Junction  Railway  Coin]>any.  ' 


to  apjjly  to  offences  punishable  by  in- 
dictment, where  alone  demurrer  is  jx)8- 
silile,  it  is  wide  enough  to  cover  proceed 
ing by  siunmary  con  viction,  w here  there  is 
no  demurrer.  Provision  ultra  vires,  be 
cause  of  provincial  Act  creating  offence 
and  a  penalty.  Is  an  attempt  to  limit  the 
IKjwer  of  the  courts  to  adjudicate  upon 
constitutionality  of  provincial  legisla- 
tion. 


I'rovisions  made  in  these  Acts  relating 
to  promissory  notes  and  bills  of  ex- 
change may  be  invalid. 


53     Vict.,    1890,  An    Act   to  amend    the    Ditches    and  Act  is  made  to  ai)ply  to  all  railways  in  the 


chap.  69. 


Watercoui-ses  Act,  as  applied  to  Rail- 
ways. 


jirovuice.  As  far  as  Act  a])j>lies  to  rail- 
ways within  legislative  jurisdiction  of 
Canada,  it  is  of  no  effect. 

55     Vict.,    1892,  An  .\ct  to  confirm  a  certain  Agreement, Open  to  objection  that  statute  interferes 


chap.  8, 


Chai).  10. 


Chap.  42. 


o()     Vict.,    18!  13, 
chap.  33. 


Chap.  45. 


made  between  the  Commissioix'rs  ofi 
the  Queen  Victoria  Niagara  Falls 
Park  and  the  Canadian  Niagara! 
Power  Company,  and  to  enable  thei 
Company  to  carry  the  .Agreement  into' 
practical  effect. 


with  vested  rights  of  pro|ierty  and  the 
obligationof  contract,  without  jiroviiling 
for  compensation. 


An  Act  for  the  I'lotfction 
vincial  Fisheries. 


)f  the  Pro-;Secs.  5,  7,  8,  9,  12  and  13  are  infringements 
I  upon  exclusive  right  of  federal  parlia- 
I  ment  to  legislate  on  subject  of  sea  coast 
and  inland  fisheries.  Pending  settlement 
I  of  question  of  jn-ovincial  ti.sheries  juris- 
I     diction,  Act  left  to  operation. 

An  Act  to  cons(jlidat('  the  Act  res])ect-  Doubtful  if  powers  conferred  by  Act  upon 
ing  Munici[ja]  Institutions.  |     numicipal     institutions     in    resjH'Ct     to 

I     power   of   passing  b3'-laws,    are   uitlnn 
I     legislative  comi)etence. 

An    Act   for   the   })etter    prevention  of  Trenches  on  subject  of  criiiiinal  hiw      ..      j 
Fraudulent  Statements  by  Companies  j 

and  others.  i 


An  Act  for  the  prevention  of  Cruelty  to 
and  better  Protection  u{  Children. 


d. 


Chap.  48. ...  ;An  Act  to  prevent  Fraud  in  the  Sale  of'         dn  do  do 

Milk. 
i  ! 

f'hap.  4".)....;An  Act  to  amend  and_  consolidate  the  Sec.  >'>,  Ijy  jireventing  cxixn-tatioii  of  gjiiiie 
i     Laws  for  the  Protection  of  Came  and      from  the  province,   ti-enches  on   sul)ject 
Fur-bearing  Animals.  (jf  trade  and  conniierc<'. 

Chap.  '.»3.  .  .  .  I  An  Act  to  incorporate  the  Lake  Sui)erior  Sec.  5  can  only  liave  eti'ect  as  regards  rivci's 
and  Algonia  Colonization  Railway.      ';     and    harbours   and    foreshores    tlieri^of. 
!  ;     subject  to  legislation   of  parliament  re- 

i  '     garding  such. 

u 


215 


210 


218 


238 


239 

240 

241 

242 

242 
242 

242 
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57     Vict.,    1894, 
chap.  1)7. 


Cliai).  98. 


r)8    Vict.,    1895, 
cliaj).  12. 


Cha|..  Ki. 


Clia|..  :i-2 


An  Act  to  incorij<jrate  the  (Georgian 
15ay  Shi))  panal  and  Power  Aqueduct 
Company. 


An  Act  to  incorjwrate  the  Ontario  Bur- 
ghiry  Insurance  Company  (Limited). 


("Ii.ip.  :is 
<'1..»|..  '.'7 

(■|,.i|..  lis 


An  Act  to  cfmsolidate  the  Acts  govern- 
ing the  Supreme  Court  of  Judicature 
of  Ontario. 

An  Act  diminishing  Ajjjjcals  and  other- 
wise improving  the  procechire  of  the 
Courts. 


Provincial  legislature  cannot  authorize  a 
company  to  divert  or  appropriate  rivers, 
which  under  the  Britisn  North  America 
Act,  became  part  of  the  public  profjerty 
of  Canada. 


Authority  conferred  by  Act  to  carry  on 
business  is  general,  and  not  expressly 
limited  to  provincial  purposes.  Power 
conferred  on  provincial  legislature  with 
regard  to  companies  is,  by  British  North 
America  Act,  limited  to  companies  with 
provincial  objects. 


/  Attention  called  to  sees.  131,  139,  153, 
180,  182,  183  and  184  of  chap.  12  and 
sec.  40  of  chap.  13.  These  provide  for 
payment  of  fees  by  litigants  by  law 
stami)8  which  go  to  consolidated 
revenue  fvuid  of  province.  Such  is 
not  diiect  taxation  and  therefore 
doubtful  if  province  has  {xnver  to  raise 
sj)ecial  fund  in  this  manner.  Sec, 
8  purports  to  fi.x  precedence  of  chief 
justices  and  justices  of  court  of  ai){Tea] 
and  high  court  of  justice.  Authority 
of  province  to  enact  these  provisions  is 
douljtful. 


An  .\ct  H's 
Compani" 


x'Ctmg  chartering 


)f  I'rust  r 


243. 


244; 


244e 


244<; 


An  .\<t  ir>|icctiiiir  l'".l<'<-tric   lt:ulw:iys.. 

An  Alt  r.  <|i.(iiii-  l'.\-la\\-.  X..^.  CSO 
.■md  77-  "t   ( 'itv  ..I    ll;iniilt..ii. 

An  A.-t  t..in.-..ii».ialit|]r  (lian.l  N'allcy 
l;.iilua\   (  'i  ini|ian\ . 

An  A.t  t..  iiK  Mr|.Mrat.Mli.'  Wimi  -  m  .  .\in- 
li.r-ll.ui-  and  l.ak.  Kiir  llailuav 
'  '"ni|Mn\  . 

An  Alt  I..  UH'ni  p.,iat.'  til.'  .'^aull  St,.. 
.Mail.    I'nl|,  and  l'a|..i  ( "ninpany. 


rovisions  of  Act  not  only  authorizes 
Lieutenant-(4overnorin  Council  to  confer 
by  letters  ])atent  ujxjn  companies  by 
parliament  of  Canada,  tlie  powers  set! 
forth  in  letters  patent  granted  byj 
Lieutenant-(ioveriior,  but  by implicationi 
declares  that  noct>ni])any  soincori)orated 
shall  e.xercise  within  Ontario  the  jiowers 
cijiiferred  by  its  charter,  unless  author- 
ized so  to  do  by  letters  patent  from  the 
Lieutenant-liovernor  in  Comicil,  .so  that 
Act  practically  ))rohibits  any  coniiiany 
chartered  by  parliament  of  Canada  from 
exercising  powers  mentioned  in  schedule, 
from  transacting  business  in  Ontario, 
unk'ss  aiitliorized  by  provincial  letters 
patent. 


('(.iitains  sections  declaring  in  effect  that  244/> 
.1  liens  may  be  sharehoklei-s  and  ottice 
lidldeis  in  stich  comi>anies  with  sanie 
ii;,dits  as  liritish  subji'cts.  Kxchisive 
legislative  authority  respecting  aliens; 
coiinnitted  to  Doniitiion  i)arliament, 
..-(1  it  is  Iteyond  authority  of  provincial 
leKislatnre  to  legislate  SI.  as  to  effect 
their  rights. 
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Act. 


58    Vict.,    1895, 
chap.  38. 


Chap.  48. 


Chap.  116. 


Title. 


An  Act  resi>ecting  Electric  Railways. . 


Reasons  for  Objection  or  Comment. 


An  Act  for  the  ])revention  of  Frard  in 
the  sale  of  Fruit. 


Sees.  128  and  129  authorize  construction  of 
swing  or  draw-bridges,  wharfs,  piers, 
bridges,  &c.,  over  navigable  river  or 
canal.  Sections  may  be  construed  to 
vest  corporate  iwwers  in  companies  to 
execute  works  of  cliaracter  as  above. 
Powers  could  not  be  exercised  lawfully 
without  proceedings  required  by  pai  lia- 
ment,  in  resi>ect  to  construction  of  works 
over  navigable  rivers. 

Constitutes  offences  and  establishes  jienal- 
ties  in  res[>ect  to  fraud  in  packing  and 
sale  of  fruit.  Relates  rather  to  subject 
of  criminal  law  than  any  matter  of  legis- 
lation committed  to  the  province. 


An  Act  to  incoriX)rate  the  Algoma  Dry, Sec.  2  subject  to  observations  made  with 


Dock  Comi)any. 


regard  to  sees.  128  and  129  of  oha]).  38, 
Subject  to  furtlier  remark,  so  far  as 
harbours  or  basins  are  concerned,  that 
md)lic  hai  hours  are,  by  the  British 
North  America  Act,  part  of  public  prop- 
erty of  Canada,  and  therefore  not  sub- 
ject to  provincial  legislatioji. 


Page. 


244c 


244c 


244r 


tiUEBEC. 


31     Vict.,     ISOS,  An  .-\ct  to  continue  for  a  limited  time'Sec.  2  legislates  on  subject  of  bankruptcy, 
ciiap.  14.  the  several  Acts  tlierein  mentioned.    ' 


Chap.  24. ...  The   Joint  Stock   Com})anies'  (Jenerall 
Clauses  Act.  I 


Chap.  25 An  Act  resjK'cting  the  Incorjxjration  of 

I     .Joint  Stock  Companies. 

Chu[).  37.  .  .  .An  Act  to  amend  the  Acts  relating  to 
the  City  of  Montreal,  and  for  other 
])urposes. 

Chaji.  4(1. .  .  .  An  Act  to  inoor|)orate  tlie  Chambly 
I  Hydraulic  and  Manufacturing  Com- 
i     l>any. 

Cliaj).  47 An    Act    to    incor|iorate    tiie    Canada 

j     Maiiiie    In.siuaucc  Company. 


33  \'ict.,  1SG9-70,  An  Act   to  uphold  the  Authority  and 
chap.  5.  Dignity  of  tlie  Houses  of  th(^  Queljec 

Legislature  and  tiie  Inde|)eiulence  of 
the  Members  thereof,  and  to  i)rotect 
persons  pulalishing  Parliamentary 
Papers, 


Powers  of  conqjanies  to  be  established 
under  this  Act  should  be  limited  to  tlu^ 
province.  Subsec.  8  of  sec.  2  legislates 
upon  subject  of  fisheries. 

Sec.  2 — the  same  remarks  that  are  made 
on  cha]).  24  ajjply  to  this  Act. 

Sec.  14  should  ))e  limited  tn  proceedings  in 
recorders' CDurts,  asciiuiinal  jn-oceedings 
belong  to  federal  parliament. 

Authorizes  obstniction  of  River  Ivielieljeu, 
a  naviLfable  stream. 


See.  2  autliorizes  insurance  of  risks  beyond 
limits  of  |iro\iiice.  Ijocal  legislatui-es 
can  only  incorporate  coiii|)anies  with 
]irovi)iuial  objects. 


Dovibt  expressed  as  to  coni]>etenee  of  local 
I  e;^']  slat!  I  re  to  jiass  this  Ai't,  for  reasons 
similar  to  those  e.\|)ressed  with  reference 
to  Act  eiia|i.  4  of  32  Victoria,  1809.  (-SVc 
|.p.  254,  255.) 


245 

24G 


24(i 


24(> 


253 


253 


25(1 
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Act. 


34    Vict.,     1S70, 
chap.  2. 


Cliap.  08. . 
Chap.  »<;. 


;^t>    \kt.,     1S7 
chap.  52. 


Clia]..  .")3. . 
Chap.  ;V.t.  , 


Title. 


Reasons  f(jr  Objection  or  Comment. 


An  Act  to  consolidate  and  amend  the 
Law  res])ecting  Licenses,  and  the  du- 
ties and  ohlig'ations  of  ])ersons  Ixamid 
to  hold  the  same. 

I 

The  Municipal  Code  of  the  Province  of 
(^lielK'C.  I 

\n  Act  t(i  amend  tin;  Act  20  \'ictoria, 
chaji.  12."),  intituled:  ''An  Act  to 
divide  th<'  (Quebec  Turnpike  Roads 
into  Two  Separate  Trusts, and  to  make 
iitlier  jiiDvisions  i-elative  thereto.''        I 

An  -Act  to  incorpoiate  tlie  Town  of 
Nicdlet.  I 

.Vii  -\ct  to  incorpdi'ate  the  Cor|)oration 
of  the  Town  of  Lacthine.  ' 

An  .\ct  to  amend  the  Act  23  Victoria,  I 
chaj).  70.  intituled  :  "An  Act  to  in-| 
cor|Kirate  the  X'illage  of  Terrebonne! 
as  a  Town.'  , 


Doubt  expressed  whether  these  Acts  are 
not,  in  some  respects,  ultra  vires,  and 
]iossibly  interfering  with  trade  and 
commerce. 


Act  is  local  and  private,  affecting  assets 
belonging  to  C^uebec  and  Ontario  jointly 
Notice  sliould  have  been  given  in  Quebec 
G'arette,  according  to  parliamentary  prac- 
tice in  that  ]>rovince. 


Deals  with  criminal  law,  inasnmeh  as 
])rovision  is  therein  made  for  the  sum- 
mary conviction  of  parties  guilty  of 
assaidt  on  a  constable  or  ix>lice  officer. 


37  Vict..  1S73-74, 1  An  .Act  to  ami'ud  the  Acts  respecting 
ctiap.  H.  I      District  Magistrates  and  Magistrates' 

Coiu'ts  in  this  !'ro\ince. 


Chai>.  .-):■). ...    \u  Act  to  incoriioiute  the  Ottawa  Iron 
;nid    Steil    Man\ifacturing   Com|)any 

iLiinitfdl. 


({rave  doubts  entertained  as  to  constitu- 
tionality of  Act,  which  has  already  been 
{     (juestioned  before  some  courts  of  justice, 
!     but  Act  allowed  to  go  into  operation. 

Powers  granted  by  sec.  4  are  such  that 
their  effect  might  be  to  interfere  with 
navigation,  aiul  therefore  are  i(/tra  vireK. 


3.S  \  let.,  1S74-7.'").  An  Alt  to  .•nioni  ,|.^'f  tlie  iiianufactinv' 

chap.   \.  of  S\ivrar  fri.m  I'.rri -i;.iut  in  the  Prov-I 

inc.- of  t^in.-Ufc.  I 

'''':>l'-  " 'An    .\<-i     i-.-p.ctin-    the'     Klrction    of] 

.Mi-nil"!-  of  thr    l,.';.'islativc    Asscni- 
I       lih    of  ihr   l'ro\  incr  of  <  >ucl)(c. 


f'h:ip.  17.  ..  .\ii  \r\  l,,<ii\i.l.-  th>  WrLTiMr.ili.Ml  |)i 
vision  of  .\l(intr.-al  inn.  thi-.'c  i;c;.'-is 
lr:rt  ion   1  )i\  i>ioii-. 


<'liap.  L'.s.    ,     An  .\.-l    t..  .,111. Ill]    the   .\(t    .MIK-. uiiiiL 
th'     i|.-.li,,||    :iij,l  ,||\  i,i,,||  .,|    |';,,i-.|ir. 

.UMi    th.-   IniiMniLr  ..f  Cliiii.  li.  .,    I'.,i- 

-..II.,-.-  11..,,-.-,  \,. 

<'hap.  2".' \ii  .\.  I  l..;,ii,.n.l  Cli..!.!.!-  1s.,m1,,.(  ■,„, 

-..li.lat.  .1  .^t.,I,il.s   .,|'    i,..\v.  1    *  ■.■ii,,.l;i 


<'h..p.  7"i.  .  .\n  .\.t  t-.  :,!,,.,,. I  a,„l  c.  ,|,„  ,1,,  |;,  • ,  tl,. 
A. -I  ■■\  In.  ..i|.., I. Ill,, II  ,,f  III,.  (  ;\  ,,| 
Tin.  .■    l;n.  1-    ,,i,,i    til,,    \ai-i.,iis     \,  I- 

ul,i,-l,    .,.,,.  ,,,|    tl„     .  ,,,,. 

i; 


Provisions  might  millify  or  impair  the  fiscal 
))olicy  of  Canada,  and  question  whether 
such  legislation  shotdd  be  allowed. 

Sees.  1  and  3  use  the  term  "' parliament- 
arv"  electors,  which  is  objectionable, 
also  sec.  04.  Sees.  50,  57,  2i8,  235,  238, 
258,  2'.»()  and  2!tl  trench  ui«>n  the  crim- 
inal law. 

.\ct  was  petitioned  atfainst  as  depriving 
.Mr.  (;.  H.  Hyland,  the  regi.strar,  of  emol- 
uments guaranteed  him  liy  the  imiH-rial 
irovt  rnment.  Lieutenant-Ciovernors  as- 
suianec  that  Mr.  IJyland's  ii»terests 
would   be   pi-otecttd,  was  accepted. 

.\i  I  alters  some  jiroxisions  of  Con.solidated 
Statutes  for  Lower  Canada,  cha|).  l.S, 
i.spicting  pidcedui'c  for  elections  and 
<l\\  ision   of   Jiarishes.  i\:e. 

1 1  ncon\  iiiiiiiee  \\hieh  might  arise  from  a 
il.  |..utnre  in  i>articular  cases  from  the 
^'.  n,  r.il  and  well-known  satisfactory  .sys- 
t.  in  pri'sciibed  by  the  statute. 

S.'c.  7'.',  subs.c.  4.  trenches  \i])on  tile  pro- 
\  i~i.  .iis  .,f  till'  erimiiial  law. 


Page 
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38  Vict.,  1874-75, 
chap.  78. 


Chap.  71). 


Chap.  81 . 


Clmp.  8!»... 


Chap.  its. 


An  Act  to  amend  the  Act  38  Vict. ,  Chap. 
53,  intituled  :  "An  Acttoincorixjrate 
the  Corporation  of  the  Town  of  La- 
chine." 

An  Act  to  incoriKH-ate  the  Citj'  of  Hull. 


39    Vict., 
chai).  2. 


Chap, 


1875, 


An  Act  to  incorijorate  the  Atlantic  In- 
surance Company  of  Montreal. 


An  Act  to  incorporate  the  Siierbrooke 
Ga.s  Coni|jany. 


I  An  Act  to  authorize  George  Benson 
i  Hall  to  make  improvements  in  the 
i  River  Chaudiere  and  exact  tolls  for 
j     the  use  tliereof. 

An  Act  respecting  the  constiuction  of 
the  Quebec,  Montreal  and  Occidental 
Railway. 


An  Act  to  amend  tfie  Act  38  Vict.,Chai). 
4,  resj>ecting  the  manufacture  of  Sugar 
from  Beet-Root. 


Chap,  (i 


Chap. 


Chaii.  20. 


Chap.  33. 


Chai..  41, 


Some  of  the  provisions  of  sec.  27  are  ultra 
vires. 


Sec.  !)1,  emj lowering  council  of  Hull  to 
make  by-laws  relating  to  ferrie.s  between 
Hull  and  Ottawa  is  ultra  vires.  Sec.  130 
trendies  upon  provisions  of  criminal  law 
and  i.s  similar  to  sec.  54,  chap.  52,  of  3fl 
Vict.,  already  objected  to.  Sees.  10(), 
21i»,  220  and  221  deal  with  the  criminal 
law. 

Business  authorized  by  tlie  Act  to  be  done 
is  not  strictly  confined  to  tlie  jirovince, 
an  objection  already  madc^  to  iiisur  iice 
companies  similarly  incoriiorated. 

Sees,  l.j,  18  and  1!>  appear  to  come  within 
the  criminal  law,  being  iirovided  fvr  in 
the  Act  relating  to  malicious  injuries  to 
proiierty. 

Provisions  granting  ] towers  to  make  booms 
and  piers  in  tidal  and  navigable  rivers 
might  tend  to  interfere  with  navigation. 


Questionable  if  authority  given  by  .sec.  22 
is  not  more  extensive  than  can  profierly 
be  given  by  provincial  legislature.  Sec. 
43  invests  the  railway  witli  all  rights, 
franchises,  &c.,  granted  by  the  parlia- 
ment of  Canada,  wiiich  local  legislature 
cannot  affect. 

Pruvisions  might  nullify  or  impair  the  fiscal 
|X)licy  of  Canada,  and  questicm  whether 
such  legislation  should  be  allowed. 


An  Act  further  to  amend  the  Quebec  Act  contains  provisions  o])en  to  the  same 
License  Act  (3  I  Vict.,  Chap.  2)  and:  questions  as  has  been  already  stated  to 
the  .several  Acts  amending  the  same, ;  be  suIj  judice,  as  to  tlie  comjtetency  of  tlie 
and  to  extend  the  application  thereof,  j     local   legislature    to     affect    trade    and 

I     commerce  by  such  legislation. 


An  Act  to  compel  As'<urei-s  to  take  out 
a  License. 


The  imposition  of  a  tax  of  1  per  cent  on 
renewals  of  life  assurance  contracted  for 
at  a  specifiefl  in-eiuium  before  the  jiassiiig 
of  this  Act  is  unfair  to  the  company. 

An  Act  respecting  the  compilation  ofAct  deals  with  subject  of  stati-^ties,  but 
Statistics  of  Births,  .Marriages  andj  similar  legislation  has  been  suffered  tfi 
causes  of  Death  in  this  Province.  !     go  into  o|)eration  in  other  provinces. 


An  Act  to  amend  and  consolidate  the 
various  Acts  respecting  tlie  Notarial 
Profession  in  this  Province. 


Sec.  7  makes  an  assault  ujk)!!  a  notary  a 
misdemeanour,  and  thus  trenches  upon 
criminal  law. 


An  Act  to  annex  certain  portions  of  the  T 
Township  of  Shawinigan,  in  the  Coun- 
ty of  St.  Maurice,  to  the  Parish  of  St. 
Flore,  ill  the  County  of  Champlain, 
for  School,  Mmiicipal  and  Registration 
jmrposes,  and  for  the  purjMises  of  Par- 
liamentary Re|)resentation.     • 

RK 


le  use  of  the  term  "parliamentary" 
again  objected  to.  (See  report  on  chaj). 
7  of  previous  session.)  The  samecjlijection 
a  lilies  to  chaj).  42  with  reference  to 
county  of  Lotbiniere,  and  to  chaj).  43 
with  reference  U>  Ijcllecliasse. 


263 


203 


2G3 


204 


2()4 


281 


281 


282 


287 
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Act. 


Title. 


3!)    Vict.,     1875, 
chap.  50. 


Chap.  56. 


Reasons  for  Objection  or  Comment. 


An  Act  to  incorporate  the  City  of  Sher-  Sec.  33,  subsec.  4,  appears  to  trench  upon 
brooke.  the  criminal  law.     Sec.  43  provide-s  for 

punishing  an  ofifence  within  sec.  110  of 
the  Larceny  Act,  and  therefore  deals 
with  criminal  procedure. 

An  Act  to  amend  the  Act  incorporating  This  company,  formerly  the    "Montreal, 
the   Montreal,   Portland  and  Boston      Chambly  and  Sorel  Railway  Co.,"  was 


Chap.  GO. 


Railway  Company. 


An  Act  to  incori)orate  the  Patriotic  In- 
I     surance  Companj'  of  Canada. 


Page. 


Clia]).  02 An  Act  to  change  the  name  of  the  Pro- 
vincial  Permanent  Building  Society 
I     to  that  of  the  Provincial  Loan  Com- 
I     pany,  and  to  extend  the  powers  there- 
of. 


Clia)..  t>4. 


C'liap.  (M). 


Chap.  7(; 


('Uii\>.  H<i 


<■!,;. 


An  Act  res])ecting  a  Comj^any  incor- 
liorated  under  the  name  of  "  Lie  Credit 
Poncicr  du  Bas  Canada."' 


declared  by  Act  of  Canada,  36  Vic, 
chap.  87,  1873,  to  be  a  work  for  the 
genei-al  advantage  of  Canada  and  there- 
fore by  sec.  92  of  the  British  North 
America  Act,  the  powers  of  the  local 
legislature  could  ncjt  extend  to  it. 

Sec.  7  does  not  limit  the  operations  of  the 
company,  an  objection  already  made  to 
chap.  81  of  the  preceding  section.  Sees. 
27  and  28  trench  u))on  the  criminal  law. 

Sees.  9  and  11  appear  to  interfere  with  the 
law  of  interest,  and  t  herefore  ultra  vires. 
The  11th  sec.  of  chap.  63,  a  similar  enact- 
ment, is  open  to  the  same  objection. 


This  company  was  already  iiicor{x)rated 
under  chap.  102,  36  Vic.,  Canada,  and  it 
seems  objectionable  that  a  jirovincial 
legislature  should  regrant  powers  to  a 
Canadian  company. 


\n  Act  to  authorize  the  Victor  Hudon  Sec.  2,  subsec.  4,  interferes  with  the  law  of 
Ci)ttcin  Company,  Hochelaga,  to  issue;     interest. 


(h'bcntun's  on  the  security  of  the  pro- 
(wTty  of  the  .said  C()mi)any,  and  for 
other  ])urposes. 


.An  Act  to  incoi] 
of  tlie  \'illa<'e 


oratf  the  musical  band, This  Act  tmipovvers  the  association  to  im 
)t  I-au/.oii.  I     pose  a  fine  or  impri.sonment  in  certain 

cases,  a  jwwer  which  it  is  extremely  in- 
conveui(;nt  to  confer  upon  such  a  corpor- 
ation as  this. 

An  .Act  for  tlir  civil  ii.  ctiuu  of  scveral;This  Act  dej)ar's  from  the  practice  under 
pans  ics  cut  off  fr  .m  the  tmitoiy  ofl     chap.  18,  Consolidated  Statutes  of  Lower 
'1<    i>ansh  of  Notre  I  )aincof  Mon-t     Canada,  and  ratifies  in  advance  any  de- 

j     crees  which  may  be  made  liy  the  local 
i     ecclesiastical  authority. 


th 
tnal. 


.\u  A. 
\  ilic 


to   .•iiiicuil 

;w  \-ic.,  ( 


Vi.'t., 

•hjip.  :t. 


1H7.\  An  .\.-t  to  a 
•  ,»ii.l«c  Lii 
ni.'Hts. 


.•in  .Act  of  fh 


and  coii>,,li,|,it.. 
.\ct   and    it-   aim 


I'm   'I'hc  remarks  ujion  cha]).  36  <ai)ply  to  this 

I     Act. 

t lie  Some  of  the  jn'ovisions  of  this  Act  were 

nil-      thought    to   be    vlt)-a    7rircs,    but    being 

ipicstions  susceptible  of   settlement   by 

'     the  courts,   it   was  allowed   to  go   into 

I     operation. 


<"iiap.  •_'•; 


All    .\ct   to  ('etilie  and   re 

of  certain  iiiiiiiiei|.allt. 

in  the  (  'oU|ltie>  (,f  .Nicolrt,    .Aril - 

ka  and  |)nimniond.  and  to  incliule  in 
tlie('onnt\'  of  Nicol.-t  the  portions  of 
the-..  rnnnici|.alities  and  parishes  ik.I 
now  included  therein. 

RK 


iMte^tlie  limit  Secti(,n  11  deals  wit! 

'  I  ari-he-j     at  federal  elections 

!     cular,  ino])erative. 


the  rights  of  voters 
and  is  in  tiiat  parti- 


295 
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Act. 


42-43  Vict.,  1879, 
chap.  58. 


Chap.  60.. 


An  Act  to  consolidate  and  amend  the 
Act  incorporating  the  Town  of  St. 
Henri. 


Reasons  for  Objection  or  Comment. 


Section  15,  subsec.  7  and  8,  appear  to  en- 
trench uix)n  the  regulation  of  trade  and 
conimeroe,  but  as  the  whole  que.stion  is 
before  the  Sujireme  Court,  in  re  Jones 
vs.  Gilbert,  no  interference  is  recom- 
mended. 


An  Act  to  amend  the  Act  incorporating  Section  9  deals  with  the  subject  of  interest, 
the  City  of  Sherbrooke.  (39  Vict.,  which  by  the  British  North  America 
Chap.  50.)  Act,  is  i)laced  within  exclusive  legislative 

control  of  the  parliament  of  Canada. 


44-45  Viot.,  1881,  An  Act  respecting  the  Laval  University, 

chap.  46.  and  for  the  ])ur])ose  of  increasing  the 

number  of    its   Chairs  of   Arts   and 

other   faculties  within   the  limits  of 

'     the  Province  of  Quebec. 


Chap.  69. 


Chap. 


An   Act   to   incorporate   the  Canadian 
I     Electric  Light  Company. 


Act  petitioned  against  on  several  groimds, 
but  upon  examination  was  found  to  be 
within  jxjwers  conferred  uix)n  the 
(Quebec  legislature,  by  British  North 
America  Act. 

Section  20  impo.ses  iKjnalty  for  damaging 
or  injuring  works  or  apparatus  of  the 
company,  whereas  by  Act  of  parliament 
of  Canada,  the  offence  created  by  jiart  of 
section  is  made  a  misdemeanour,  so  that 
there  is  conflict  of  laws. 


An  Act  to  incorporate  the  Quebec  and  By  sec.  9  same  conflict  of  laws  is  created 
I     Levis  Telephone  Comjiany.  as  in  chap.  69 


45    Vict.,    1882,  An  Act  to  facilitate  the  intervention  of 


chap.  4. 


Chaj).  9 

Chap.  22.... 
Chap.  35. . . . 

Chap.  103. .  . 


K;     Vict.,    1883, 
cliap.  55. 


Chap.  7G. 


the  Crown  in  civil  cases  in  which  the 
constitutionality  of  federal  or  provin- 
cial Acts  is  in  question. 


Section  ]  jirovides  that  question  of  consti- 
tutionality of  Dominion  or  i)rovincial 
Acts  shall  not  l)e  raised,  unles.s  i)arty 
shows  to  the  court  that  notice  has  been 
given  to  the  Attorney  General  (with 
grounds  alleged)  eight  days  before  day 
appointed  for  hearing.  Sec.  1  objection- 
ai)le  so  far  as  it  deals  with  Acts  of  par- 
liament. 

An  Act  to  amend  the  Quebec  License  Act  is  ultra  virea  of  ])rovincial  legislature. 
Law  of  1878.     (41  Vict.,  chap.  3.)        I 

.A.n  Act  to  inqiose  certain  Direct  Taxes  Alleged  t(j  be  ultra  virra  of  jjrovincial 
on  certain  commercial  corporations.     ]     legislature. 

An  Act  to  further  amend  the  Municipal  T(j  api)ly  provisions  of  law  set  out  in  sec. 
Code  of  the  Province  of  (Quebec.  I     2  to  federal  government  railways  is  l)e- 

I     yond  ))ower  of  innvincial  legislature. 

An  Act  to  incoriKirate  the  Town  of  Power  given  liy  sec.  2.3,  siil)sec  12  to  town 
Richmond.  council,  to  make  by-laws  to  regujute  or 

prohibit  sale  of  intoxicants  vvitliin  limits 
of  town,  is  u/t7'a  vires. 

An  Act  to  confirm  the  Act  of  the  Act  jiassed  owing  tf)  doubts  as  to  autliority 
Federal  Parli.ament,  intituled:  "  An  of  i).irliament  to  make  jjrovision,  that  in 
Act  to  amend  and  extend  the  Acts  to  winding  up  of  comi)anies,  jiroceedings 
em))ower  the  Stadacona  Fire  and  Liff^'  for  recovery  of  claims  must  be  made 
InsuranceComjiany  to  relinquish  their  within  one  year.  Act  unnecessary,  as 
charter,  and  to  provide  for  the  wind-  parliament  having  authority  to  legislate 
ing  up  of  their  affairs."  for  winding  uj)  a  conijiaiiy,  by  rea.son  of 

liaiikru|itcy,  wf)uld  have   power  to  enact 
provisions  mentioned. 


An  Act  to  incor))orat(^  the  Cit  zens  ( ! 
(/onq)any  of  Montreal 

U 


Sections  25,  26  and  29  trench  u[K)n  the  sub- 
I     iect  of  criminal  law. 


296 


296 
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304 
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307 
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Vict.,    1884,  An  Act  to  autliorize  the  Government  of  Act  jjet.tioned  against  on  grounds  of  inva 


clia] 


Qucbef  to  take  possession  of  a  certain 
'loll  Ik-idgo  over  the  River  Richelieu. 


Chnp.  87. . 


Chap.  ;•(). . . 


sion  of  right  and  dispossession  of  pro- 
perty secured  by  solemn  conii^act  of 
Lower  Canada  legislature.  Deprives 
I  j)etitioners  of  property  without  provid- 
j  mg  for  ))ayment  of  value  thereof  ;  also 
I  takes  awa>  their  recourse  to  legal  tri- 
I  bunals  of  tlie  country.  Act  considered 
I     within  competence  of  the  legislature. 

.\n  Act  to  further  amend  the  Act  27;Sec.  15,  .subsecs.  4  to  7,  and  sees.  IG  and 
Victoria,  chap.  2.S,  and  tlie  Act  39!  17  trench  ution  the  power  of  parliament 
Victoria,  cliap.  47.  to  legislate  with  respect  to  criminal  law. 

An  Act  to  incorporate  the  Town  of  Ste.  Sections  oC,  (>o  and  (JG  trench  upon  subjects 
Cunesrondi'.  :     of  criminal  law. 


4S    Vict..     18S."),  An  Act  res|)ecting  Escheats  and  Pro-  Question   as    to    whether   the   Crown,    in 
cliap.  10.  <     ))iTty  Confiscated  to  the  Crown.  riglit   of    the   Dominion   or   province,  is 

I  entitled  to  escheat  of  personal  |>ro])erty, 

I  is  before  courts  for  decision.     Amend- 

ment of  Act  desired,  so  as  to  limit  appli- 
cation tf)  property,  which  escheats  to 
Crown  in  right  of  province. 


Chai..  ■2-2 


.All   .\ct  to   amend    tl 

I'ldccdure  in   so   far   as    i 
al):iii(loniiicnt  of  i)ro])«'ity. 


fVxle  of   Civil  Provision  made  for  the  administration  of 

t    concerns      estates  of  insolvent  persons  in  same  way 

j     as  in  the  Ontario  Act  (48  Victoria,  chap.; 

j     2G).     Doubtful  if  Act  is  within  comjm- 

!     tence  o(  provincial  legislature. 


Chap.  .<•_'. 


4;i  .">0  V 
cliap. 


jet.,  ISSG 

:5i. 


.\ii  .\et  tl 

pClMIIlS 


An  Act  rr 
\  iuci'  iif 


protect 
■ijiploye 


^llel•tlllir 

Hiich.'t'. 


tlif  lifi 
.1  in  F 


thr    W 


■  anil  lii'alth  of.  Act  makes  similar  provision  to  those  made' 

Ktorics.  j     by  Ontario  Act  (47  Victoria,  chap.  39). j 

Recpiest    there   made   for   reference    to 

.     supreme  court   to  determine   i)ower  of. 

!     Ontario  legislature  to  enact  the  Act.         | 

I  I 

ir  of  the  I'ro-LSec.  Ki   gives   batoimier  prec«'dence  over' 

j     other  members  of  the  bar.     As  decision! 

I     in  Lenoir  i:i.  Ritchie  should  be  resjiectedj 

and  acce|)ted  as  authoritative  enuncia-^ 

1     tion  of  the  law  on  the  subject  of  granting' 

1     of  precedence,  a  legislature  cannot  e.\er- 

]     else  directly  a   jK.wer  which    it  cannot 

i     enable  the  Lieutenant-Governor  to  e.xer- 

i     cis(-.  I 


•^'•' \ii  Art  t,,.,utlion/.i  oit:iiii<-.,i|„„;itions  I'rcvi-nts  operation  (within  tlie  province)| 

Mini    instiintion-    to   1,11.1    iinW    iincst      of  comiianies  duly  ineoriKirated  by  par- 
iiioiii  v>  in  tins  ri-oviiK,'.  I     liaiiient  without  comiilianee  with  restric-l 

tioiis  which  the  legislature  lias  no  power 
to  impose.  ! 


(  li;ip.  I'.i.  An  Act  to  ai,,,,,,!  tli.'  .Vet  ot  ilu.  j'ro  I'owiis  granted  to  town  council  to  restrain! 
Mil.'.,  1.,  \  uioiiM.  chap,  lo.-f,  i,~|„.,t-  and  regulate  sale  of  spirituous  lirpiorsi 
'"'-'  ""    I'""  "'  Iv'icliinond.  .,,,,1  f,,   pn.hibit  sales   is  probably,  under! 

the  decisions,  in  excess  of  the  jjowers  of 

the  legislature. 

.l-.yj  Viet..  |s.^s.  All    Alt    ,..|,..,tm^'   il„.   ,..,l,,nptl..n  ..i  r^rr.   T,  purports   to  give  authority  to  the 

'•hap..!.  IroMii.ial    lie, .mures   and    the   ,■,.„-       eMrutive    council    to    violate    contracts 

NeiHon  ot  t|„.  j.,  i,t.  l.etu.cii    the    province,    and    holders   of 

pio\incial  debentures,  without  iiaymeiit 
"t  eoiiipeiisation  therefor.  Iwcgislation 
ot  tins  character  prejudicially  affects  the! 
en  (lit  of  the  ])rovince.  j 

K 
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312 


312 
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51-52  Vict.,  1888, 
chap.  13. 

Chap.  17.... 


Chap.  30. . 
Chap.  73.. 
Chap.  75. . . 

Chap.  76... 
Chap.  83.. 

Chaj).  87. . , 
Chap.  88.. 


Chaj). 
Chaii. 
Chap. 

Chaj). 
Chai). 


r>2    Vict., 
chap.  12. 

Chap. 


rii 


101. 


107 


103. 


ISSO, 


IS. 


86 


An  Act  relating  to  the  question  of  the 
settlement  of  the  Jesuit  Estates. 


An  act  to  amend   and  consolidate 
Laws  relating  to  Fisheries. 


the 


An  Act  to  amend  the  Municipal  Code. 


An  Act  to  incorporate  the  Chambly 
Manufacturing  Company. 


An  Act  to  amend  the  Charter  of  the 
Windsor  and  Brompton  Bridge  Com- 
pany. 


An  Act  to  incorporate  the  Ste.  Clothilde 
de  Horton  Bridge  Comjiany. 

An  Act  to  amend  and  consolidate  the 
Acts  incorporating  the  Town  and  City 
of  St.  Hyacinthe  and  the  Acts  amend- 
ing: the  same,  and  to  confer  furtlier 
]K)wers  upon  the  Mayor  and  Council 
of  tlie  City  of  St.  Hyacinthe. 

An  Act  to  amend  the  Act  incorporating 
the  Town  of  St.  Henri. 

An  Act  to  incorporate  tlie  Town  of 
Dnmimondville. 


An  Act  to  erect  tlie  Town  of  Coaticook 
into  a  Town  with  a  Special  Charter. 

An  Act  to  incor))orate  the  Napier ville 
.Junction  Railway  Company. 

All  Act  to  incorporate  the  Portage-du- 
Fort  and  Bri.«tol  l>raiich  Railway 
Com])any. 

An  Act  to  incorporate  the  Philipsburgh 
.runctioii  Railway  and  (Quarry  Com- 
pany. 

An  Act  to  incorporiite  the  St.  Maurice 
Railwiiy  Company. 

An  A  t  respecting  the  executive  admin- 
istration of  the  laws  of  this  jji-ovince. 

All  Act  to  amend  the  jlaw  res])ecting 
fishing  ill  tliis  province. 


\ii  .Vet  to  aiiieiid  the  law  respecting 
land  surveyors  and  the  survey  of 
lands. 


See  page  386-429. 

Act  appears  to  be  an  infringement  upon 
property  and  ix)wers  of  the  Dominion 
government  resi^ecting  sea  coast  and 
inland  fisheries. 

Sec.  11  is  legislation  affecting  the  criminal 
law,  and  is  expressly  at  variance  with 
sec.  2i),  chap.  162,  Revised  Statutes  of 
Canada. 

Professes  to  give  the  comjiany  absolute 
rights  in  respect  to  River  Richelieu,  thus 
dealing  with  subject  wholly  within  the 
ixjwers  of  the  Canadian  jiarliament. 

Original  Act  incorporated  a  company  for 
the  jiurpose  of  erecting  a  toll  bridge  over 
River  St.  Francis,  tlius  interfering  with 
its  navigation,  is  beyond  the  jxjwei's  of 
the  provincial  legislature. 

Similar  observations,  .so  far  as  the  powers 
of  the  provincial  legislature  are  con 
cerned,  ajjply  to  this  Act  as  to  chap.  75, 


Contain  ju-ovisions  more  or  less  beyond 
the  competency  of  a  i)rovincial  legis- 
lature  to   pass,    as   trenching  on    the 

>  subjects  of  navigation  and  shipphig, 
criminal  law,  interprovincial  railways, 
and  railways  for  the  general  advantage 
of  Canada. 


Contain  jirovisions  i)ermittiiig  aliens  to 
have  equal  rights  with  British  subjects 
in  railway  stock.  Infringes  on  exclu- 
sive right  of  Dominion  parliament  to 
legislate  on  subject  of  aliens. 


Sf'ction  15  beyond  CDiiipeteiice  of  prnviu 
cial  legislature,  asdealing  with  subject  oi 
bills  of  (ixcliange   and  i)roiiiis()ry  initios. 

Act  beyond  competence  <,f  prmiiicial 
legislature. 

Doubtful  as  to  lights  of  ]jri)viiicial  legishi- 
ture  to  pass  any  eiiactnieiit  dealing  with 
the  tislieries,  wlietlier  in  iiihuid  waters 
(ir  elsew  here. 

I'ldvisiiiiis  ])rescril)iiigc<  111(11  tiniis  necessary 
before  any  one  can  act  as  land  sur\cyor 
ill  (Quebec,  and  attaching  penalties'  to 
any  one  acting  who  has  not  confoniied 
tlier<'to,  are  itlfra  lui-c.s,  so  far  as  tlievare 
inconsistent  with  Dominion  Lands  .Vet. 


378 


378 


378 
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Act. 


52    Vict.,    1889, 
chap.  76. 

Chap.  77  — 
Chap.  89.... 
Chap.  90... 
Chap.  91.... 
Chap.  92.... 
Chap.  93... 
Chap.  79... 

Chap.  SO.. . 


Title. 


An  Act  to  incorporate  the  Bel  Air 
Jockey  Club. 

An  Act  to  incorporate  the  St.  Lawrence 
Improvement  Company. 

An  Act  to  incorporate  the  Lotbiniere 
and  Megantic  Railway  Company. 

An  Act  to  incorjiorate  the  Lake  St.  Fran 
ci.s  Railway  and  Navigation  Comi)any, 

An  Act  to  incorporate  the  Peninsula  and 
Ga.sije  Short  Line  Railway  Company 

An  Act  to  incorixjrate  the  P]a8tem 
Railway  Company. 

An  Act  to  incorporate  the  Matane 
Railv.-ay  Company. 

An  Act  to  revise  and  consolidate  the 
charter  ctf  the  City  of  Montreal  and 
the  several  Acts  amending  the  -same. 


L\n  Act    to    incorporate    the    Cicy    of 
Sorcl. 


53    Vict.,     1H90. 
cli;ip.  70. 

Chiip.  71... 


Chai-.  72... 

Chaii.  7:?  .. 

Chap.  71   .. 

Chap.  7'>.    . 

Ciiap.  7''  .. 

Chap.  77... 
Chap.  7S. 

Cliap.  79  . 


Reasons  for  Objection  or  Comment. 


Sections  10  and  11  trench  upon  the  subject 
of  the  criminal  law. 


Contain  certain  provisions  in  regard  to 
promissory  notes  and  bills  of  exchange 
which  may  be  invalid. 


An  .Act  to  ineoriiorate  the  City  of  Ste 
CiiiK'gondc,  ^iontr('al. 

\n  .\ct  to  c'oii.-<i)li(latc  tlie  .Acts  n'si)ect- 
iiitr  till'  cori>niatioii  of  the  Town  of 
St.  .ImIiiis. 

Am  .\ct  to  aiiiciid  and  consolidate  the 
.Acts  of  iii(<)r)Miiatioii  of  llic  'I'own  of 
Tcrn'lxjnnc. 


Provisions  relating  to  taxation,  to  make 
by-laws,  fines  and  remission  ot  fines. 
Ap{X)intn'.ent  of  recorder  and  his  quali- 
fications, open  to  questions  as  being  ultra 
vires  of  provincial  legislature. 

do  do  Sections 

authorizing  opening,  &c,  of  ice  roads, 
taking  of  ice  from  rivers,  and  establish- 
ment of  fences,  open  to  question,  as  in 
terference  with  rights  of  parliament 
respecting  navigable  rivers,  and  rights 
of  Dominion  in  relation  to  those  rivers. 


.\ii    .Vet   t( 
.Acton. 


.\ii    .Act    t. 
I'.iickiii!;! 


mcor|Miiatc    tin 


iiiciirporat" 
am. 


'l'..wi 
Towi 


P^e. 


.An  .\<'t  to  iiK-or|Kiiatc  the 'I'owii  of  ('(lit 
St.  Loiii-. 


Olijcctionable,  as  large  jwwers  of  enact 
iiig  by-laws  vested  in  the  council  of 
tliese  corporations,  is  oixm  U)  question 
Infringe  more  or  less  ujKin  subjects 
exclusively  a.ssigned  to  the  federal 
l>arlianient. 


.\ii  .\ct  to  inc 

St.    .\lltoill. 


nporalc  tin 


.fCot. 


.\ii  .\ct  toiiicor|>.)iatc  Towiiof  r,.(|for(l 

An  .\ct  to  incor|«.ratc  the  Town  ot  \'ic 
toria\ill.'. 
].aliiv  ot   t 
.rAi'thalMU. 


|"iratc  the  Tow] 

I    to    <-i,rX    the   niunici- 

parish    of    .St.   \i(toi|-e 


.Vii    .\ct    to    lncor|Hirat''    the    'l"o\\ii 
.\I,it,'"K'   anil    for   thf    l>ettei-    iiian.i; 
iii'-iit  of  (ihie.itioii  u  ithin  its  liniii> 


i: 
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QUEBEC -C7on<m?terf. 


Act. 


Title. 


64    Vict.,     1890,  An  Act  to  amend  and  consolidate  the 
chap.  15.  Mining  Law, 


Chap.  22.... 


55-5<i  \'ict.,  1892, 
chap.  56. 


Chap.  57. 


Chap.  .58. 


Chap.  74 


56    Vict.,    1893, 
chap.  76. 


r    Vict.,     1894, 
chap.  50. 


An  Act  respecting  the  Court  of  Queen's 
Bench  (Crown  side). 


An  Act  to  consolidate  the  various  Acts 
affecting  the  incoriX)ration  of  the 
Town  of  Iberville. 

An  A.ct  to  incorporate  the  Town  of 
Cookshire. 

An  Act  to  incorporate  the  Town  of 
Scotstown. 

An  Act  to  incorix)rate  the  Quebec  Ex 
position  Company. 


An  Act  to  incorporate  the  Compagnie 
Hypothecaire. 


An  Act  respecting  the  early  closing  of 
shops. 


Chap.  57.... 


Chap.  59. 


Chap.  63.. 


86i 


Objected  to  as  interfering  with  private 
rights  unjustly  and  confiscating  i)rivate 
property,  taking  away  from  purchasers 
of  lands  patented  since  1880  the  right  of 
acquiring  mines  existing  on  their  lands. 
Law  is  contrary  to  general  interests  of 
Canada  and  trade  jwlicy  of  the  Do- 
minion, is  ultra  vires  and  imconstitu- 
tional.  Act  should  be  amended  making 
it  clear  that  Act  only  ajjplies  to  mines 
and  minerals  which  belong  to  Crown, 
although  not  specially  reserved. 

In  leaving  Act  to  operation,  statement  con- 
tained in  preamble  as  to  insufficiency  of 
court  to  ])erform  its  fimctions  as  at  pres- 
ent constituted,  not  concurred  in,  nor 
that  appointments  provided  for  by  the 
Act  should  be  made. 


In  leaving  Acts  to  operation,  i)ower  and 
authority  which  by  them  are  conferred 
ujwn  nuuiicii)al  institutions  in  respect 
to  their  ])ower  of  |>assing  by-laws,  not 
to  be  understood  as  being  within  com- 
])etency  of  provincial  legislature. 


An  Act  to  amend  the  Act  54  Vict., 
chap.  78,  concerning  tlie  Charter  of 
the  City  of  Montreal. 


An  Act  to  amend  the  various  Acts  re 
lating  to  tlie  Corporation  of  the  City 
of  Three  Rivers. 


An  Act  to  consolidate  the  Acts  re.spect 
ing  tlie  Corporation  of  the  Town  of 
Salaberry  of  Valleyfield. 

RR 


Reasons  for  Objection  or  Comment. 


Page. 


Section  14  deals  with  malicious  injuries  to 
projjerty  and  entrenches  on  subject  of 
criminal  law. 

Sections  6,  7  and  8  appear  to  contemplate 
such  a  dis]>osal  of  money  by  lot  as  would 
be  illegal  under  see.  205of  criminal  code. 
Provincial  legislature  has  no  power  to 
.'iutliorize  an  Act,  constituted  an  offence 
by  parliament. 

Act  objected  to  as  an  encnxichnieiit  on 
powers  of  Dominion  parliament  to  regu- 
late trade  an^i  commerce,  also  as  not 
having  any  connection  with  munici])al 
institutions,  nor  legitimately  witliin  sub- 
jects of  poHce  regulation,  but  Act  con- 
sidered a  matter  entiii'ly  for  i)i(>viiieial 
legislation,  coming  under  .see.  92  of  The 
British  North  America  Act. 

Objected  to  on  grounds  that  legislation  is 
contrary  to  i>uhlic  interests,  iiifriiiginj,' 
the  liberties  and  rights  of  property  of 
citizens,  but  Act  considered  miolnection- 
abh-. 

Section  14.  If  provision  of  sec.  14  extends 
to  railways  under  Dominion  control, 
provincial  legislature  not  competent  to 
enact  sucli  section. 

Sections  148,  149  and  197.  If  i)rovisions  of 
these  sections  extend  to  railways  undei 
Dominion  ccjiitrol,  it  is  not  comi)eti'nt 
for  i)rc)viiicial  legislature  to  enact  them. 


454 


455 


459 


•459 


460 


462 


468 


463 


463 
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57    Vict.,    1894, 
chap.  66. 


An  Act  to  amend  and  consolidate  the 
charter  of  the  Town  of  Chicoutimi. 


Chap.  71 'An  Act  to  amend  the  Act  44-45  Vict., 

chap.   44,   incorporating  the  Quebec, 

Montmorency  and   Charlevoix  Rail- 

j     way     Company,     and     amendments 

!     thereto,     and     granting      additional 

j     iKjwers  to  the  said  company. 

Chap.  75 An  Act  to  incorporate  The  Merchants' 

Fire  Insurance  Company. 


Chaj).  83.  .  . .  I  An  Act  to  grant  extended  powers  to  the 
j  Mnnieipal  Corjioratiim  of  the  Town 
I  of  Nicoiet,  and  of  St.  Jean  Baptiste 
i     de  NicoU't, 


,58    Vict.,     l.SO.- 
chap.  20. 


Section  61  is  in  conflict  with  sees.  198  and 
307  of  criminal  code,  asapjjearing  tocon-j 
temi)late  the  punishment  of  keepers  of | 
disorderly  houses  by  virtue  of  a  munici- 
pal by-law.  To  that  extent  enactment  is 
beyond  ix)wer  of  the  provincial  legis-j 
lature.  | 

j 

Section  6  might  be  oi^en  to  objection,  as| 
provincial  legfislature  could  not  emjwwer 
the  company  to  build  or  operate  vessels 
on  waters  beyoud  the  limits  of  the  pro- 


Section  11  construed  as  merely  in  tended  to 
define  conditions  under  which,  so  far  as 
provincial  authority  is  concerned,  corn- 
pany  can  be  authorized  to  carry  on  busi- 
ness, and  not  intended  to  authorize  the 
company  to  disregard  provisions  of  In- 
surance Act.  Provincial  legislature  can 
not  dispense  with  requirements  of  Insur- 
ance Act. 

Objected  to  as  interfering  with  vested  in- 
terests guaranteed  under  a  previous 
statute,  and  authorizing  imiX)sition  of  a 
tax  ui)on  taxable  property.  Act  con- 
sidered within  the  i)Owers  of  iJrovincial 

I     legislation. 

An  Act  to  amend  the  law  relating  to  Provisions  of  Act  respecting  seacoast  and 
Fishi-rics  and  tisliing  in  the  waters  inland  fisheries,  strictly  relate  to  seaco.ast 
under  till' cliarti'r  nf  this  Province.  and  inland  fisheries,  as  to  which,   legis- 

lative authority  is  vested  in  Parliament. 
They  are  alsoinconsistent  with  Donnnion 
legislation  which  has  already  been  en- 
acted, covering  same  ground. 


XOVA  SCOTIA. 


464 


464 


466 


469 


."^l     \irt..     1  MIS.  All    .\(-t    iM  am. 11(1    ('lia|..    iL'd    ,,f    t  he  This  Act  does  not  alter  the  jn-evious  law,  i     472 
ihap.  'J.  K-\  i-'d  St.ilut<  siif  thr  Siilriniii/alldn       I'xccjit  as  t()   the   ])er;on  who  shall  dis-l 

trit)Utc  licenses,  and  therefore  it  may  go 
iiitn  n])eration,  but  the  right  to  issue  the 
license  nuist  be  referred  to  the  lawl 
iilticeis  of  the  Crown. 

This  Act  seem^  idlni  rin,<,  but  as  tlie  .Vet  472 
amended  liy  it  was  more  for  the  relief 
of  indigent  delitors  than  a  law  of  insol- 
MiK  V.  it  was  allowed  to 'go  into  opera-: 
lion.  (A  similar  law  of  New  Ur\mswick, 
\\as    declared     unconstitutional   liy  the 

eonit  here.) 


Chap,  i; 


l;e\  ]■.<;{  StalUtesof  the  >i  ilrni  M  1/aI  Ion 
of  .MaiTiai,'!'.  and  the  ioui-tf.iliou  of 
.Mairia^'e^.  l'.irtii>  and  I  ).  .-.ihs.  and 
thi-  .\et  in  aniendineiil  I  ii.  le,  if. 


.\n    .\ei     t..    amend    Ciiai..    i:!7    ,.f    tiie 
iievi-ed    .-^tatnl.'-     for    the     l;.|lif    iif 

lii-oK.iit  !)il.toi-.. 


.\n  A.  I   to  an.,  lid   (  'hap.    7"-'   of    ti 
\  i-ed    Statin.--   f.f    (  '..ininir-ioii 


.S.u.  i>  and  tl 
un.i  Maivh  I. 


idalmg  ..f    ii\k.(l 


RR 


lo     <■  rants  |vo\\er  to  commissioners  apjiointed      471 
•r  it  as   wi'll   beyond,    as   witiiin  the 


lioundaiies  of  Nova  .Scotia  and  Act  may 
tli.refore  be  beyond  the  jurisdiction  of| 
lirovineial  legislature.  ' 
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Act. 


Title. 


Reasons  for  Objection  or  Comment. 


31    Vict.,    1868, 1  An  Act  to  amend  the  Act  for  the  ap-l  Section  2  allowing  a  jury  of  three  disin- 
chap.  18.  I     jxjintment  of  a   Stipendiary   Magis-      terested  persons  to  try  a  larceny  case,  is 


32    Vict.,    1869, 
chap.  11. 


Chap.  12.. 
Chap.  16.. 


33    Vic,      1870, 
chap.  2. 


34    Vict.,    1871, 
chap.  57. 

36    Vict.,    1873, 
chap.  38. 


Cluip.  39.. 


Chap.  40. 


37    Vict.,     1874, 
chai..  14 


Chap.  15.... 
Chap.  18.... 
Chap.  62.... 

Chai).  63.... 
Chap.  68,... 
Chap.  69.... 


I     trate    and    Police    Constable    in  the 
j     Town  of  Pictou. 

An  Act  to  amend  Chaj).  73  of  the  Re- 
j     vised    Statutes     of     Shipping      and 
Seamen. 


An  Act  in  addition  to  Chap.  162  of  the 
Revised  Statutes  of  offences  against 
the  Public  Peace. 

An  Act  to  amend  Chap.  92  of  the  Re- 
vised Statutes  of  the  preservation  of 
useful  birds  and  animals. 


an  interference  with  criminal  procedure. 


Amendments  to  that  Act  can  only  b 
passed  by  parliament  of  Canada  which 
has  by  B.  N.  A.  Act,  exclusive  jurisdic 
tion  relating  to  trade  and  commerce, 
shipping  and  navigation. 

Sections  2  and  3  relate  to  criminal  law, 
and  doubts  entertained  whether  they 
are  not  ultra  vircg. 

Beyond  jurisdiction  of  provincial  legisla- 
ture as  it  relates  to  subject  of  trade  and 
commerce. 


Page. 


An  Act  to  improve  the  AdministrationjSection  8  legislates  as  to  the  discharge  of 
r.f  .fiwtioo  in.solvent  debtors,  and  perliaps  infringes 

on  the  jurisdiction  of  Canada,  but  tiie 
objection  is  not  of  sufficient  imiwrtance 
to  warrant  disallowance 


An  Act  to  incorporate  the  Nova  Scotia' Section  14  is  unconstitutional  as  declaring      476 
Mutual  Fire  In.surance  Company.  certain  conduct  a  misdemeanour. 

An  Act  to  incorporate  the  Whitehaven, 'Section  6  gives  power  to  purchase,  etc.,      478 
New  Olasgow  and  North  Shore  Rail-i     witliout   the  ])rovince.      Sec.    9,    giving 
way.  I     power  to  cross  any  river,  brook  or  stream, 

I     does  not  except  navigable  waters. 

An  Act  to  incorporate  the  Sydney  and  Sections   9  and    12. — The   remarks  as   to  I     478 


East  Bay  Railway  Company. 


An  Act  to  incorporate  the  Nictaux  and 
Atlantic  Railway  Company. 

.■\n  Act  to  amend  the  Revised  Statutes 
of  Licenses  for  the  sale  of  Intoxicating 
Liquor.'^. 


An  Act  to  ])revent  tlie  sale  of  Intoxi- 
cating Liquors  at  Cam[)  Meetings. 

An  Act  to  establish  County  Courts. . . . 


cha]j.  38  apply  also  to  this  one.  Sec.  10 
should  be  limited  to  railways  within  the 
province. 

Sections  8,  11  and  14. — The  remarks  on 
chap.  38  applj'  also  to  this  Act. 

Pur]xirts  to  restrain  and  i)rf)hibit  tiie  sale 
of  intoxicating  liquors  mider  certain  cir- 
cumstances, and  provisions  may  be  in 
restraint  of  trade. 


do 


Section  3  limit.s  tlie  choice  of  the  (Jovcrnor 
General  in  a|)|)ointing  judges. 

An    Act   to    incorporate    the    Ea.stern  Section  10  is  «/?/•«  r//r.s  as  authori/.ing  the 
Counties  Railway  Company.  company   to   purchase,  &c.,    within  and 

with(jut  the  province.  Sec.  13,  emiwwer- 
!  ing  to  cross  any  harltours,  &e.,  makes 
I     ni)  reservation  rf'gardlng  navigation. 

An    Act  to  incorporate  the    InverncssiSectiun  14. -.S'ft  remarks  un  chai).  ()2  as  to 
Railway  Company.  I     navigation. 

An  Act  to  incorporate  "  Styles  Mining  Section  10  do  do  j 

Comjiany,'   Limited.  j 

An  Act  relating  to  the  (General  Mining  Section  2  do  do 

Association,  Limited.  ] 

RH 


472 


474 


474 


474 


475 


478 
489 

48!) 

481 

48!) 

481 

4,S1 
481 
481 
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Act, 


38    Vict.,    1875, 
chap.  25. 


Chap.  29.... 

Chap.  76 . . . . 
Chap.  77 ... . 

Chap.  78... 
Chap.  7!).... 

Chap.  Si).... 

Chap.  !M).... 

Cluip.  !»1... 
Chap.  IfJ.... 

:«»   Vict.,   i.s7(;. 

<liap.  1. 
Chap.  11'. 

Chap.  •_•>  . 

'•hap.    !•_'  . 

ri,;i|,.  i:<  . 

Ch;.p.  V.I   . 


Title. 


An  Act  for  amending  the  law  relating 
to  Election  Petitions  and  for  provid- 
ing more  effectually  for  the  Preven- 
tion of  Corrupt  Practices  at  Elections. 

An  Act  to  continue  the  Acts  of  Incor- 
IX)ration  of  Wharf,  Pier  and  Break- 
water Companies. 


An  Act  to  incorixjrate  the  Clobe  Marine 
Insurance  Companj'. 

An  Act  to  continue  and  amend  the  Act 
relating  to  the  Nova  Scotia  Marine 
Insurance  Company. 

An  Act  to  incori)orate  the  Maitland 
Marine  Insurance  Company. 

An  Act  relating  to  the  Union  Marine 
In.surance  Company  of  Nova  Scotia. 


An  Act  to  incorixjrate  tlie  Colchester 
Lumber  Driving  and  .Maiuifacturing 
Company. 

An  Actt()iiK()r]M)ratcth«-  St.  Margaret's 
Bay    Luml)er    and    TimV)er  Driving 
I     Company. 

•An  Act  to  incoriKirate  the  riiiiil)frland 
Driving,' Conijiajiy. 


Reasons  for  Objection  or  Comment. 


Section  74  deals  with  criminal  prticedure. . 


Section  1  continues  certain  jxjwers  which 
may  be  beyond  local  jurisdiction,  but 
the  Act  may  go  into  operation. 

'  On  this  Act  together  with  chaps.  77,  78 
and  79,  reference  is  made  to  tne  report 
of  27th  Oct.,  1875,  upon  the  Prince 
Edward  Island  Act  to  incorporate  the 
"Merchants'  Marine  Insurance  Com- 
pany," ante  ]>age  1162,  in  which  the 
unlimited  nature  of  the  business  to  be 
done  is  pointed  out ;  and  also  to  the 
report  of  16th  Nov.,  1875,  ujion  the  On- 
tario Act  to  incorporate  the  "  Canada 
T'ire  and  Marine  Insurance  Company," 
ante  page  142,  which  points  out  that  the 
Act  does  not  i)rovide  that  the  chief 
place  of  business  of  the  company  shall 
be  in  the  province,  and  also  objects  to 
the  name    "  Canada  "  as    indicating 

\.     more  than  jirovincial  jwwer. 


Page. 


An    .\ct    t(p    iiudipMiatc   tin 
Miv.T  I  )ii\  iiiLc  ('oiiipaiiy. 


Lisc 


J 


It  is  objected  to  this  and  also  chaps.  90, 
91  and  92,  that  they  empower  the  com- 
panies to  levy  tolls  not  merely  for  the 
conveyance  of  logs,  &c.,  through  the 
improvements,  but  also  on  the  naviga- 
ble [larts  of  the  rivers.  Also  that  stmie 
of  the.se  streams  might  be  made  navi- 
gable l)y  a  small  e.\]>enditure,  and  that 
chap.  92  does  not  contain  a  restrictive 
clause  as  to  navigation. 


.An  .\(t  to  ahcr  ami  aininij  ('hap.  75  of  The  word  "offence"  is  several  times  u.sed , 
th.-  I!.\i>r(i   Statute..,  ,,f   Liceii.-^es  for, 
thi-   .-^ali-   iif  intuNJcatiu!,'  licjuors  aiidj 
thi'  \(\'  ill  aiiifiidnii-nt  tiiircdf. 


.\i.    .\.t    I. 
N.  IS  a  So 


■il'CCtlUi,'     till 

>tia 


I.'';.'i>laturc 


.\ii  Art  t(.  am. -lid  Cjiap.  1'.'.  . 
\l<  \  i~.  d  Statin. ■-,  Ith  S.rii  - 
<  'hm.-h  ..f  I^iil'I.ukI. 


f  Sec.  2  asserts  a  right  to  legislate  in  excess 
of  wliat  has  been  decided  to  lie  tiie  legisla- 
ti\('  iH)W(>r  of  a  province.  Sec.  14,  subsec. 
;i,  sliould  be  contined  to  officers  of  thele- 
^'ishiture.  Sec.  17,  last  jiaragraph,  gives 
the  rules  of  either  House  the  force  of  lixw. 


't     thillad    Ic^jjislation    been    entirely    novel,   it 
it   till'      ini),'ht  lie  neecs.-^ary  to  consider  how  far 
under  our  jiolitical  .system  it  was  proper 
tn  make  enactments  contained  in  Act. 


\l-t  r.-p.  etillj,'  th.-     I,o«i 

"■k  I>\  k.  .  in  th.-  (  '..nnt\- 


r  Ch 
i.f  lb 


i-//..-t-  >i 
iila\. 


ii_  Act     t..    pi-..\  111.-    fill-   ^upiilyin^'    th 
Tii\v  II  lit   |),i|-tiiii.iith  «  itii  water. 


.\ti  Alt  t..a!ii.iii!  th.    .\et  tmiM 
th-'  'I'liu  II  lit  Tniiii. 


.rp..r;,!. 
HK 


(  tiuii  4  usis  tlie  term  "  offence  "  already 

ihji-eted  to.  "  I 

I 

ctiiiu    •_']     is    wide   enongli    to    emlirace 
tiieaelie.v  nf  tile  criminal  law. 

etjiiii.-  S  ami    10  a)»i)ear  to  trench  u])onj 
■rimiiial  law  and  i)rocedure.  | 


490 


490 


491 


492 


495 
496 

496 

496 
496 
496 
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39    Vict.,    1876, 
chap.  88. 


Chap.  92.... 


An  Act  to  amend  the  Act  to  incorporate 
the  Colchester  Lumber  Driving  and 
Manufacturing  Company. 

An  Act  to  incorporate  the  Nova  Scotia 
Fishinj?  Company  (Limited). 


40    Vict.,    1877,  An  Act  further  to  amend  the  Act  to 
chap.  57.  '     incoi  jiorate  the  town  of  New  Gla,sgow, 


Chap.  (J7. 


Chap.  68. 


Chap.  69. . . . 


42    Vict.,     1879, 
chap.  22. 


43    Vict., 
chap.  9. 


1880, 


An  Act  to  incorjjorate  the  Truro  Marine 
Insurance  Company. 


The  Shipowners'  Marine  Insurance 
Company  of  Windsor  (Limited). 

An  Act  to  amend  the  Act  to  incorjxjrate 
"The  Maitland  Marine  Insurance 
Company." 


An  Act  respecting  Estreats . 


An  Act  to  amend  chap.  85,  Revised 
Statutes,  3rd  series,  "of  the  Regula- 
tion and  Inspection  of  Provisions 
Lumber,  Fuel  and  other  Merchan- 
dise. 


Chap.  11. . .  .  An  Act  to  amend  the  laws  relating  to 
I     Barristers  and  Attorneys. 


Chap.  08. .  .  .  j  An  Act  to  amend  the  Act  to  incorporate 
j  the  Nova  Scotia  Society  for  the  Pre- 
!     vention  of  Cruelty  to  Animals. 


See  remarks  on  the  original  Act,  chap.  89,      496 
38  Vic,  1875,  page  492. 


There  is  no  provision  as  to  the  place  or     496 
places  where  the  business  is  to  be  car- 
ried on,  or  as  to  the  range  of  the  powers 
of  the  company. 

Sec.  4  provides  that  all  fines,  costs  and  498 
fees  shall  form  a  fund  to  pay  the  re- 
corder's salary  and  expenses  of  the  court ; 
this  should  be  restricted  to  fines,  &c., 
under  laws  within  the  e.xclusive  jurisdic- 
tion of  the  province.  Sec.  8  confers  on 
the  police  court  the  powers  of  one  or 
more  justices  of  the  peace. 

Authority  to   incorporate  a  company   to     499 
transact   mai'ine  insurance  is  doubtful,! 
as  jwwer  to  do  so  must  be  derived  from 
power   to  incorixjrate    companies    with 
provincial  objects. 


do 


do 


do 


do 


do 


do 


Doubtful  if  sections  of  Act  making  provi- 
sion for  collection  of  all  fines  and  for- 
feited recog»iizances  im]>osed  or  forfeited 
by  or  before  the  supreme  court  in  any 
county  in  the  province  are  within  legis- 
lative competence  of  the  local  legislature. 

Provisions  of  the  Act  seem  to  entrench 
on  the  subject  of  trade  and  commerce. 


44     Vict.,    1881,  An    Act   in   reference  to  Crown  lands 
cluiji.  11.  ;     and  Crown  Surveyors. 


Chap.  It). 


500 


500 


505 


506 


Sec.  14  appears  to  be  beyond  the  powers      506 
of  the  legislature,  in  so  far  as  they  relate 
to  the  court  of  vice  admiralty. 

Sec.  7  seems  to  deal   with  the  subject  of      506 
criminal  law  or  the  ])rocedure  in  crim- 
inal cases. 


Sec.  3  of  Act  declaring  that  when  pro-.  507 
ceedings  are  taken  for  escheat  of  anyj 
lands,  such  lands  siiall  be  deemed  andi 
lield  to  be  vested  in  the  Crown,  &c.,  is 
altrii  virex,  as  the  D(jminion  and  not 
tlie  jjruvince  is  entitled  to  escheated 
lands.  • 

An  Act  to  amend  tlie  Nova  Scotia  Rail- This  Act  was  petitioned  against  and  (lis-      517 
way  .■Vet,  1880.  allowance  ask<'d   for,  but   upon  in\esti- 

'     gation  it  was  found  to  be  unobjection-, 
able,  and  was  left  to  its  oi)eration. 
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Act. 


45    Vict.,    1882, 
chap.  20. 

Chap.  21 ... . 


Chap.  61.. 


Chap.  73. 


46    Vict.,    1883, 
chap.  19. 

Chap.  21 . 


An  Act  for  the  consolidation  of  the 
Nova  Scotia  Railways. 

An  Act  to  anx'nd  the  Nova  Scotia 
liailway  Act  of  1880,  and  the  Act  in 
amendment  thereof. 


An    Act    to    incor|)orate    the    Eastern 
Development  Company  (Limited). 

An   Act  to  incorporate  the  Pictou  Oil 
Com])any. 


Reasons  for  Objection  on  Comment. 


\Doubt.s  as  to  whether  recitals  in  Act 
\  relating  to  railways  owned  by  the 
I  Dominion  contained  statements  re- 
/  specting  rights  of  province  not  in 
(  accord  with  rights  admitted  by  Do- 
minion to  exist,  and  whether  policy 
of  the  Act  conflicts  with  Dominion 
policy.  There  being  nothing  in  recit- 
als or  Act,  to  which  exception  could 
be  taken  the  Acts  were  left  to  their 
operation. 

^  Admitting  that  powers  granted  by  these 
Acts  to  own  ships  within  the  province 
is  a  provincial  object,  authority  should 
be  given  with  such  limitations  as  not 
to  conflict  with  sec.  91,  para.  29,  and 
sec.  92,  para.  10,  of  British  North 
America  Act. 


An  Act  to  authorize 
Provincial  Loan. 


the  raising  of  a    \  Acts  petitioned  against  and  disallowance 


An  Act  respecting  the  Eastern  Exten- 
sion Railway. 


J 


Chap.  85. .  . .  An 


asked  for,  but  on  investigation  the 
Acts  were  found  to  be  within  the 
legislative  competence  of  the  legisla- 
ture, and  do  not  entrench  on  the  gen- 
eral railway  ixtlicy  of  the  Dominion, 
and  they  were  left  to  their  operation, 


n  Act  to  amend  an  Act  to  incorporate  Petitions  were  received  asking  for  disal- 
the  S])ring  Hill  and  Parrsboro'  Coal      lowance  of  this  Act,  but  confi) 


Page. 


and  Railway  Company,  and  the  Acts 
ill  amendment  thereof. 


rining  Act 
having  been  passed  by  Dominion  parlia- 
ment, consideration  of  same  was  unne- 
I  cessary. 

47     Viet.,    1881,  .\ii   Act  to  amend  chap.   137,  Revised  Difference  of  opinion  exists  with   respect 
chap.  19.  !     Statutes,  Srd  Sfijps,  of  the  relief  ofj     to  authority  of  legislature  of   province 

Insoheiit  Debtors.  j     over  this  svibject. 


Chap 


48     Vict., 
chaji.  1. 


All  Act  to  iiuprovr'  the  .Admiuistiation  Some  of  provisions  of  .sec.   3  relating  to 
of  Justice.  j     qualifications  of  the  judges,  the  offices 

they  may  hold,  their  precedence  and 
oaths  of  office  to  be  taken  by  them  are 
not  within  authority  of  legislature  and 
considerable  doubt  exists  with  resjject  to 
other  ])rovisions. 


1H.S.H,  An  Act  respecting'  tlie  .'^itl 
i'e\isc(l  Statutes,  and 
\  iseil  Statutes,  ."itll  seii. 


als,,    til 


if  the  See  pp.  ."i31-533. 
■    K. 


Chap.  t!3...  .\u  Act  to  enable  the  t  ;(>\  cininrnt  of 
.\mv,-i  .Scotia  tu  aiii>ro|irial.'  Lmd  foi 
public  purpi  iscs. 


f'hap.  :<i. 


Chap.  :V.K 


\u   .\et    to  conlh-ni  sal.'s  of  laml  under 
order  of   .Siipi-.-nii-  or  Ivpiitx'   Couits. 


■!!•       \'ief., 

ch.ip.  1. 


1S.S,; 


I  Litigation  wiiich  it  was  alleged  these 
Acts  would  interfere  with  was  decided 
by  supreme  court  adversely  to  i>eti- 
tioners  against  the  Acts,  and  as  their 
jirovisions  are  within  authority  of 
letcislature,  |)ower  of  disallowance  was 
not  exercised. 

.\ii  Y' , '"  '""''"'1  :""'  t^''^*'  '"'<•'  t'>Aet  was  iH'titioned  again.st  and  disallow- 
an  Ind-nture  iM-arui^r  dat.^  ili.  L^tli  anee  asked  for,  but  u|>on  examination, 
.Inly.  |S.s;(  and  purporiui-tolM  ni.nl,  .\,t  was  found  to  be  within  legislative 
iMtu.-.n  tly  North  .\iu.iican  Con  authority  and  not  objectionable  ui>on 
-tnicfion  Company  o|  ili,.  first  pan.  any  ground  of  public  intest  or  con- 
.in<l  otiier-.  \inieucc,  it  was  left  to  its  oiieration. 

An    \(t  to  anthon/c  ccifain   u'r.uits   m  Act  was  petitioned  again.st   and   disallow-      558 

aid  ot  riduay-  and  to  provide  for  iIh  anee  asked  for,  but  as   Act   was  within 

<oii,pietion    and  coiisoli.iation  of  tin  le-islati\  ccompetence  of  provincial  legis- 

raduavs   Ketwcen    Halifax    and    \:u  lature.  it  was  left  tf.  its  oi)eration. 
month. 
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Act. 


49    Vict., 
chap.  2. 


1886, 


Chap.  3. 


Chap.  81. . . . 


Chap.  130. . 


Chap.  147 


Chap.  168. . . 


Chap.  88. 


Cha]..  98. . 
Cha)).  105. 


50    Vict., 
chap.  0. 


1887, 


Chap.  12. 


An  Act  to  incorporate  the  Halifax  and 
Great  Western  Railway  Company. 


An  Act  resijecting  the  sale  of   Intoxi- 
cating Liquors. 


An  Act  to  provide  for  the  management 
and  improvement  of  the  Cemetery  in 
Upi)er  Stewiacke,  in  the  County  of 
Colchester. 

An  Act  to  incorjwrate  the  Forest  Hill 
Cemetery  Company  of  Colchester. 

An  Act  to  incorporate  the  Trustees  of 
South  Brook  Cemetery,  in  the  County 
of  Inverne.ss. 

An  Act  to  incoriKjrate  the  Plymouth 
Cemetery  Company. 

An  Act  to  amend  the  Acts  relating  to 
the  Town  of  Dartmouth. 


Some  of  powers  given  to  comjiany  apjiear 
to  be  of  unusual  character,  but  as  Act  is 
within  legislative  competence  of  legisla- 
ture, Act  left  to  its  operation. 

Section  58,  subsection  2,  is  not  within 
legislative  authority  of  provincial  legis- 
lature, and  for  reasons  more  fully  stated 
on  pp.  563-.'564. 


incorijorate   the  Town  of 


An    Act    to 
Kentville. 


An  Act  to  consolidate  and  amend  the 
Acts  relating  to  the  Town  of  New 
Glasgow.  ; 


Reasons  for  Objection  or  Comment. 


Section  15  of  chap.  81,  sec.  14  of  chap. 
136,  sec.  15  of  chap.  147  and  sec.  18 
of  chap.  168  objectionable,  as  dealing 
with  siiVjjects  of  malicious  injuries  to 
property  and  lai-ceny,  which  are  pun- 
ishable vnider  the  criminal  law.  Ajiart 
from  question  of  legislative  authority, 
and  that  provisions  are  unnecessary, 
enactments  of  this  character  should 
not  lie  inserted  in  private  Acts,  but 
should  appear  in  public  general  laws, 
so  that  all  may  be  aware  thereof. 


Page. 


Court. 


An  Act  to  amend  chap.  105  of  the  Re- 
vised Statutes  of  the  County  Courts 
and  the  ijrocedure  therein . 


RR 


the  preamble,  as  to  whether  the  re.-ipon- 
siliility  of  paying  exijenses  of  criminal 
prosecTition,  was  iinjiosed  on  federal  orl 
provincial  ^'overninents. 

Act  i)etitioned  agninst  as  operating  un- 
faii'ly  against  litigants,  and  to  prejudice 
of  i)ending  suits  in  coiut,  and  tliat  legis-' 
lation  altering  lights  and  status  of  liti  j 
gants  was  pernicious.  Act  was  deemed! 
within  legislative  authority  of  province,! 
and  was  left  to  its  operation. 


560 


Section  176  giving  power  to  peace  officer 
to  arrest  without  warrant,  trenches  on 
criminal  law  and  in  view  of  provisions  of 
Revised  Statutes  of  Canada,  chap.  174, 
sec.  24,  is  unnecessary.  Sec.  182  provid- 
ing that  fines  and  forfeitures  collected 
in  stii)endiary  magistrate.«'  and  jiolice 
courts  should  form  part  of  general  rev- 
enues of  the  town,  should  be  limited  to 
fines  and  forfeitures  subject  to  legisla 
tive  authority  of  legislature  Power  to 
make  by-laws  relating  to  use  and  man 
agement  of  docks  and  wharfs,  weigh 
ing  and  measurement  of  salt  and  other 
connnodities,  the  prevention  of  vice 
and  immorality,  the  discharging  and 
depositing  of  ballast  in  liarbour,  should 
be  subject  to  legislation  at  any  time  en- 
acted by  prrliament  of  Canada. 


Observatifnis  made  with  respect  to  chaj).  i     560 
88  are  applicable  to  these  Acts. 


563 


563 


559 
560 


An  Act  relating  to  the  administration  In  lea\ing  Act  to  operation,  Dominion  gov-i     571 
of  Criminal  .lustice  in  the  Supreme      eminent  do  not  share  doubt  e.Ki)rcssed  in 


572 
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Act. 


50    Vict.,    1887, 
chap.  20, 


Chap.  51. . 


Cha|. 


Chap.  56. 


Chai>.  <t2. 


Chap 

Chap 

Chap 

Chap 

■)1      Vict., 
•  hap.  1. 


!»4. .    . 

St."). .  .  . 
1(12... 
los.   . 

ISSS, 


CI 


lap 


An  Act  to  amend  chap.  42  of  the  Re- 
vised Statutes  of  Commissioners  of 
Sewers  and  Dyked  and  Marsh  Lands. 


An  Act  to  amend  the  Act  to  incorporate 
the  Town  of  Kentville. 


Reasons  for  Objection  or  Comment. 


An  Act  to  consolidate,  with  amend- 
ments, th**  Acts  of  incor)>oration  of 
Town  of  Windsor,  and  the  Acts  of 
amendments  thereof. 

"  An  Act  to  incorporate  the  Bolton, 
Parrsboro"  and  Londonderry  Railway 
and  Steam  Navigation  Company." 
(Limited). 

An  Act  to  inf()ri)()rate  tlie  Nova  Scotia 
<ias  and  Electric  Light,  Fuel  and 
Power  Coiiipany. 


Act  petitioned  against,  as  being  legislation 
compelling  owners  of  marsh  lands  to  re 
fund  ex])enses  of  commissioner  con- 
nected with  litigation  instituted  against 
him  in  his  private  capacity.  Act  deemed 
within  legislative  authority  of  the  pro 
vince  and  left  to  its  operation. 

Sections  253  and  257  relating  to  applica 
tion  of  fines  are  inconsistent  with  provi- 
sions of  chap.  180,  Revised  Statutes  of 
Canada.  Sec.  26'J,  subsec.  20,  purport 
ing  to  give  town  council  power  to  make 
regulations  for  discharging  and  depKjsit- 
ing  of  ballast,  &c.,  in  rivers  and  harbours 
is  beyond  competence  of  provincial  legis- 
lature. Provision  of  Act  relating  to 
api)ointment  of  stipendiary  magistrates 
is  doubtful. 

Oj)en  to  same  objections  as  chap.  51. 
Power  conferred  by  sec.  239,  subsec.  16, 
to  make  regulations  as  to  suppression  of 
vice  and  as  to  observance  of  Sunday,  is 
douV)tful. 

Title  seems  to  indicate  that  promoters  in- 
tended that  business  of  the  company 
should  be  done  outside  province  of  Nova 
Scotia. 

Sections  18,  19  and  20  objectionable,  as 
trenching  on  criminal  law. 


An    Act    to    incorporate    the  AniherstiSection  15  trenches  on  criminal  law 
Klectric  Light  and  Water  Company 
(Limited). 


i.-\n  Act  to  incorporate    the   Mountain  Section  18 
Cemetery  Company  (Limited). 

.An  .Vet  tciiiicoipurai,.  till' New  (  Ha.sgow' Section  19 
Kli-(-tric  ('(.iiipauv  (Limited). 


Klcc-  Section  19 


do 
do 
do 


do 
do 
do 


-An  .\ct  tu  iiic(ir|Kinit<'  the  Tn 
trie  Company. 

Tin-  Towns  Ineoipoi-atioii  .\ct ^Section  2t)9  objectionable  as  giving  jKAver 

to  make  bylaw.s  on  fc>llowing  subjects: 
(")  weighing  and  measurement  of  coal 
and  wood,  salt.  Sic.  ;  (li)  prevention  and 
I  imuislinient  of  vice,  immorality,  &c.,  on 
pulilic  streets,  and  iirevention  of  jiro- 
fanation  of  Sunday  these  matters  being 
within  control  of  jtarliament  of  Canada.] 
Sec.  15,  relating  to  licensing  of  auction-| 
•  ■(•IS,  pedlars,  &c.,  who  are  not  rateiiayers 
<if  town,  is  of  doubtful  validity.  Sec.  187, 
^.•■ix  ing  eidarged  jurisdiction  to  nnmicipal 
cDiiit,  is  c)))en  to  serious  objection. 

'I'll!'  IWitish  Nortli  America  Act  limits  the 
pciWfis  of  taxation  vested  in  provincial 
ligislatiiie  to  ini|>L>sition  of  clirect  taxes, | 
while  thi'  rc'sult  <if  some  of  the  i)rovi-i 
>iuiis  of  tliis  Act  may  lie  of  the  nature  of| 
imiirect  taxation. 
KU 


An  A.-t  t. 
.\.-t^  r.-l 
111'  ni>. 


.Ml 


■  >\<-  till 
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51     Vict., 
chap.  9. 


1888, 


Chap.  11. 


Chap.  16. 


Chap.  30.... 


Chap.  37.... 


Chap.  40. 


Chap.  43. 


Chap.  82. 


Chap.  137 


Chap.  14.5. 


Chap.  151.. 


Chap.  128.. 


52    Vict.,    1889, 
chap.  9. 


An  Act  in  relation  to  the  Public  Health, 


An  Act  to  consolidate  and  amend  the 
enactments  relating  to  Trustees,  and 
for  other  purposes. 

An  Act  to  amend  chap.  56  of  the  Re- 
vised Statutes,  "of  county  incorpora- 
tions," and  an  Act  in  amendment 
thereof. 


An  Act  relating  to  Bills  of  Lading  . . . 


An  Act  to  amend  chap.  106,  Revised 
Statutes,  "of  Juries." 


An  Act  respecting  the  Liquor  License 
Act,  1886. 


An  Act  to  legalize  the  Jury  Panels  and 
Assessment  Rolls  for  1888. 


An  Act  to  incorporate  the  Annapoli.s 
and  Atlantic  Railway  Conipany  (Lim- 
ited). 


An  Act  to  incorporate  the  Halifax  Vine- 
gar and  Pickling  Company  (Limited). 


An  Act  to  incori)orate  the  Melaga  Min- 
ing Company  (Limited). 

An  Act  to  incorporate  the  Nova  Scotia 
Stone  Company  (Limited). 

An  Act  to  amend  cliap.  ]  00  of  the  Acts 
of  1887,  intituled  :  "  An  Act  to  in- 
corix>rate  the  Nova  Scotia  Telephone 
Company  (Limited).'' 


An  Act  to  amend  and  consolidate  the 
Acts  relating  to  the  County  Courts. 


Section  2,  subsec.  4,  appears  to  entrench 
on  legislative  authority  of  Canada  re- 
specting quarantine,  navigation  and 
shipping. 

Section  8  trenches  on  the  criminal  law .... 


Act  purports  to  give  municipal  councils 
power  to  make  by-laws  respecting  the 
licensing  of  auctioneers,  &c.,  whoarenot 
ratepayers  within  county  or  province. 
Is  of  doubtful  validity,  in  view  of  ex- 
clusive right  of  Dominion  parliament 
to  regulate  trade  and  commerce. 

Act  seems  to  entrench  upon  jurisdiction 
of  i)arliament  of  Canada  in  resj)ect  to 
trade  and  commerce. 

Enactments  respecting  grand  and  petit 
juries  may,  to  some  extent,  affect  pro- 
cedure in  criminal  cases. 

Act  passed  to  obtain  judicial  decision  from 
Nova  Scotia  Supreme  Court  as  to  consti- 
tutionality of  Liquor  License  Act,  1886. 
The  court  decided  the  Act  was  ultra 
vires,  and  refused  to  hear  question  re- 
ferred by  Lieutenant-Governor  in 
Council. 

Affects  the  question  of  "  procedure  in 
criminal  cases." 

Section  31  infringes  uixin  the  exclusive 
legislative  authority  of  the  Dominion 
in  respect  to  bills  of  exchange  and  pro- 
missory notes.  Sec.  32  infringes  upon 
tlie  exclusive  legislative  authority  uf  the 
Dominion  in  respect  to  aliens. 

Sec.  14  infringes  upon  tlie  exclusive  legis- 
lative authority  of  the  Dominion  in 
respect  to  bills  of  exchange  and  pro- 
mi  s.sory  notes. 


Section  IS 


Section  20 


do 


do 


do 


do 


do 


582 


582 


582 


582 


583 


583 


583 


582 


583 


583 


583 


Act  violates  |)rinei])Ie  tliat  ])rovincial  legis- 
lature cannot  autliorize  a  company  to  do 
business  Iwyond  the  limits  of  the  pro- 
vince ;  nor  can  it  ratify  an  agreement 
made  between  two  comjianies  providing 
ff)r  carrying  on  of  business  by  one  or 
other  t)f  them  in  another  province. 


()l)en  to  objection  uf  attempting  to  limit      .585 
the  power   to  ajipnint  judges   vested  in 
tlie    Governor   (General   by    the    British, 
North  America  Act. 
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Act. 


52    Vict.,    1888, 
chaj).  57. 


Cliai). 
Chap, 


114. 


Hit. 


Chai- 

i2(; 

Chai 

.  143 

Cliap 

.  144 

Cliai 

.  147 

Cliaj 

.  148 

('U:i\ 

.  V,U 

Cliai 

.  \r>\ 

n.a, 

.  i:.7 

Title. 


Reasons  for  Objection  or  Comment. 


Page. 


An  Act  to  amend  chap.  159,  Revised  Doubtful  if  the  statute  which  this  Act 
Statutes  of  Nova  Scotia,  3rd  series,  purixjrts  to  amend  is  within  the  compe- 
intituled  :  "  Of  offences  against  Reli-  tence  of  the  provincial  legislature.  Pro- 
gion. "  '  fesses  to  regulate  penalties  for  the  viola- 

tion of  provisions  existing  in  Nova  Scotia 
before  confederation  on  subject  of  Sun- 
day observance. 

Provisions  are  beyond  the  competence  of 
the  provincial  legislature.  See  ante  chap. 
128  of  1888  (page  583). 

An   Act   to   amend    Chap.    131   of   the  Section  3  contains  a  provision  relating  to 
Acts  of  1888,  intituled:  "An  Act  to      rights  and  capacities  of  aliens,  which' 
incoriKjrate  the  New  York  and  Novaj     a  matter    within    exclusive    legislative 
Sct)tia  Iron  and    Railway   Comimny;     jurisdiction  of  Dominion  parliament. 
(Limited). 


An  Act  further  to  amend  the  Act  to 
incoriK)rate  the  Nova  Scotia  Tele- 
jjhone  Company  (Limited). 


An    Act   to   incorporate    the   Amherst 
Street  Railway  Conqiany  (Limited). 

An  Act  to  incor]N)rate  the  Lake  View 
Mining  Company  (Limited). 

An  Act  tolneorimrate  tlie  Dawes  Gold 
Mining  Comitany  (Limited). 

An  Act  to  incorporate  the  American 
'  Steam  Comjiressed  Fish  Company 
!     (Limited). 

-An  Act  to  inc<)r])oratcth>' Eureka  Man- 
ufacturing Comiiany  (Limited). 

-An  .Vet  to  inc<)ri)oratethe  Diifferin  Gold 
.Mining  Company  (Limited). 

An  Act  to  incorpoiatc  the  ('{i\)t-  Breton 
FishaiidTrading(^)mpany  (Limited). 


.\ii  .Act  to  inc(»r|«)rati 
(.'iindf-nM'd  Milk  an 
pany  (  Limited). 


flic  .\()\a  Scotia 
1  ('Mnnin^'  Coin- 


Provisions  of  these  Acts  purixjrt  to  con 
fer  on  the  companies  to  which  they 
relate  ix)wers  to  make  bills  of  exchange 
and  i^romissory  notes — a  matter  in 
which  parliament  of  Canada  alone  has 
legislative  jurisdiction. 


53     Vict.    IS'.(i).  .\n    Act  to  amend   ("liap.  1 10  of  Acts  of  Act  deals  with  corix)ration  created  in  1865, 

cliap.      .  I.^t;.").    intituled:   "An    .\ct   to  incor-!  Original  corporation   was  not  provincial 

iKiratctlic  Foreign  .Missionary  I'.oaid'  in  its  object  nor  private  and  local  in  its 

■  'f    the   liaptist    Convention   of  \o\  a  character.       I'pon     passing    of    Briti.sh 

.■^joti.i.    New   llruiiswick   and    Prince  North  America  Act  it  ceased  tolie  within 

K<lward  l.shiiid."  I  legislative   authority  of  the   province — 

I  and  is  invalid. 

Chap.  l-J-J        .\:i  .\ct  to. amend  ('hap.  S4<.t'  the  AetsOpin    to   same    objections   as   Act  above 

ot    |.->7;i.  intitule,!  :    ••  .\n  .\ct  t., incor-  mentioned. 
iM.r.aie   the   Home   .\li->ion    r„,aiil   of: 
the      r,a|.ti-t      ('oinention     ot     \o\.a 
.*^<oti.i,    Ni-u-    r.fun.--\\  ick   and    I'lmce 
Kdwaid    i.slan-l.-                                            ] 


3      \'|et..     \^'Xl.   .\ii    .\ct  tr.  amem 
chap.  1.  .\ets  i-.latin.r  t. 


>lidat-    the  Section    H.")    prejudiced    vested    rights   in 

I  Mill'  lal-.       litij^'ation  in  sujiremecourt  then  i)ending. 

.'~<e(\  l.Mi  \ests  more  extensive  yiowers  in 

l,ieutenant-(4overnor  than  is  consistent 

w  itii  public  interests. 
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55    Vict, 
chap.  2. 


1892, 


Chap.  3 

Chap.  42  . . . 

Chap.  112. . . 
Chap.  17. . . . 


56    Vict.,    1893, 
chap.  141. 


Chap.  143. . 


Chap.  52. . 


An  Act  to  amend  an  Act  of  the  presentSection  117  of  chap.  1  exacts  from  lessees 


Session,  intituled  :  "An  Act  to  amend 
and  consolidate  the  Acts  relating  to 
Mines  and  Minerals. " 


An  Act  respecting  the  Royalties  on  Coal. 

An  Act  to  amend  Chap.  3,  Revised 
Statutes,  of  the  composition,  powers 
and  privileges  of  the  House. 

An  Act  to  amend  Chap.  92,  Acts  of 
1891,  intituled  :  "  An  Act  to  enable 
the  Municipality  of  Lunenburg  to 
borrow  for  a  Court-house. " 

An  Act  to  amend  the  Towns  Incorpora- 
tion Act  of  1888. 

An  Act  to  authorize  tlie  sale  of  the 
Yarmouth  and  Annapolis  Railway, 
formerly  the  Western  Counties  Rail- 
way, in  tlie  Province  of  Nova  Scotia, 
to  the  Windsor  and  AnnaiK)lis  Rail- 
way (Limited). 

An  Act  to  amend  an  Act  of  the  present 
Session,  intituled  :  "An  Acttoautlior- 
i'/.e  the  sale  of  the  Yarmouth  and  An- 
napolis Railway,formerlj-  the  Western 
Counties  Railway,  in  the  Province  of 
Nova  Scotia,  to  the  Windsor  and 
Annapolis  Railway  (Limited)." 

An  Act  to  amend  Chap.  .58  of  the  Acts 
of  1891,  intituled  :  "  An  Act  to  con- 
solidate and  amend  the  Acts  relating 
to  the  City  of  Halifax." 


of  coal  areas  a  rate  of  royalty  in  excess 
of  that  guaranteed  them  for  fixed  period, 
which  had  not  expired  ;  and  sec.  118 
interferes  with  lessees'  rights  in  respect 
to  renewal  of  leases. 


do 


do 


do 


Disallowance  asked  for,  but  Act  considered 
within  the  competence  of  local  legislature 
and  allowed  to  go  into  operation. 


do 


do 


do 


Some  of  powers  delegated  to  town  council 
by  sees.  42  and  55  appear  to  relate  to 
criminal  law. 


Ojien  to  very  grave  doubt  whether  the 
provincial  legislature  has  ]jower  to 
authorize  such  transfer  as  that  con- 
templated by  these  Acts,  in  view  of 
fact  that  tile  railway  has  been  declared 
by  parliament  to  be  lor  the  general 
tenefit  of  Canada 


J 

Section  13,  in  so  far  as  it  relates  to  the 
subject  of  immigration,  is  ultra  n'rcs. 
Section  left  to  sucii  operation  as  it  may 
have  with  regard  to  matters  within  legis- 
lative authority  of  province. 


Cliap.  IS.j. .  . 'An  Act  to  incorporate  the  Annai)oIis;Not  within  iwwer  of  provincial  legislatur 


Chap.  ICT 


and   Granvill'^  Bridge  and   Harbour 
Improvement  Company 


An  Act  to  incorporate  the  Fishermen's 
Marine  Insurance  Company(Limited). 


ofi     Vict., 
chap.   17 


Loan  Association 


9  (lirt'Ctiiig  that  oiicraridiis  (if  tlic  c( 
l^iny  shall  be  confined  tn  receiving  de- 
posits of  money  and  lending  same  under' 
regulations  fixed  l)y  l)y-laws,  same  ni  t  to 
exceed  ><2U.OOO,  di)  not  relate  to  subject 
of  Vianks  and  banking,  rather  than  to 
matter  within  the  legislative  contrDlOfj 
l)rovince.  I 


629 


629 
630 


630 


633 


634 


634 


035 


(tlie  Annapolis  River  being  navigalih 
to  autliorize  the  construction  <;f  any! 
works  u|)on  it  wliich  woidd  imjiede  or! 
interfere  with  navigation,  excejit  upon 
obtaining  the  necessary  autliority  from 
the  Dominion. 

Powers  conferred  ujion  the  company  by 
Act  are  not  limited  strictly  tn  a  ])roviii- 
cial  ()l)ject.  It  would  Ix^  u/lni  rir/s  of 
legislature  to  authorize  a  conii>any  to' 
insure  ve-sels  not  belonging  to  or  engaged 
in  tlie  trade  of  the  ]iro\  ince. 

1893,  An   Act  to  incorporate   the  Stellarton  Open  to  question  whether  iirovisions  of  sec.      f>35 


G35 
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Act. 


56    Vict.,    1893, 
chap.  193. 


Chap.  217. . 


Chap.  218. . 


Chap.  219. . 


Chap.  124  . . 


An  Act  to  amend  an  Act  to  incorporate 
the  Halifax  Trust  and  Loan  Society, 
Limited. 


An  Act  to  incorporate  the  Greenwood 
Cemetery  Company. 

An  Act  to  incorporate  the  Lockeport 
Cemetery  Company. 

An  Act  to  incorporate  the  Canso  Ceme- 
tery Company  of  Canso,  Guj'sboro' 
County. 


An  Act  relatiu' 
ton. 


to  the  Town  of  Stellar- 


57     Vict.,    1S94,  An  Act  to  consolidate  the  .\cts  relating 
cliap.  37.  to  the  establishment  and  operation  of 

a    iiuhlie   ferry   between    Dartmouth 
and  Halifax. 


Chap 
Chap 


llfi 


j.\n  Act  to  incor])orate  the  Central  Fal- 
I     mouth  Cemetery  Con)pany. 


117.  ..An   Act   to   incor])orate   St.    Andrew'.- 
Onietery  Coni])any  in  New  ( lairlock, 

in  tll<-  ColUltV  nf    I'ictrjU. 


Vict.,     IS'.)."),  .All    .\c't   to  (irovidc    for  sujiijlying   the 
lap.  70.  j     Town  of  l)i(irliy    witli  water,   and  to 

I     l)orro\v  money  for  such  ])\irpose. 


Chap.  9.".. 


All   -Act   to  p 
Town  of  \V. 


stvill. 


tor  supjilying  the 
«  ith  water 


Chap. 
Chap. 
Cliap. 

Chai). 
Chap. 
Chap. 


107. 

I  OS. 
111. 

117. 
U.S. 

II  ;i. 


'.\n  AettoiiieorjM.i-atethe  Halifax  Elec- 
tric Traiii\v;iy  Conipaiiy  (I. til.) 

.\ii  .\<-t  to  incorporati'  the  Halifax  Auer 
Light  Cuiiipaii.V  (Liiiiiteil ). 

.\li  .Act  toincoriKJrate  the  North  Syilney 
Milling  and  Traiispoiiu!  ion  (  '<inipany 
(Mniiteil). 

An  \(t  to  incorporate  the  Liiiurfellow 
Sanit:iriiiin  ('oinpany  (  Liniiteili. 

'  ,\ii  .\et  to  iiK orpoiate  the  I  )a\\ >'  >n  ( 'oii- 
.•-trnetion  ( 'omp.iny  i  l.iinited  i. 

.rporate    tiie   ( !  1 .  .ntie],! 
I  )e\i-|o|inient   ( 'i.ni|i:iny 


Reasons  for  Objection  or  Comment. 


Powers  granted  to  company  relate  more  to 
subject  of  banking  and  commerce  than 
to  matter  within  legislative  control  of 
province. 


Provisions  constituting  it  an  offence  to 
wilfully  injure  or  destroy  any  monu- 
ment, tree  or  other  property  within 
the  cemetery  relate  to  the  subject  of 
criminal  law,  and  are  not  within  the 
legislative  control  of  province. 


Statute  interferes  with  vested  rights  under 
contracts.  Act  ultra  vires  as  it  affected 
the  public  property  of  Canada,  and  was 
intended  to  interfere  with  the  obligation 
of  a  contract,  to  which  crown  in  right  of 
Canada,  is  a  party,  and  to  require  the 
crown  to  accept  the  obligation  of  town 
of  Stellarton  to  carry  out  contract  exist- 
ing between  Her  Majesty  and  the  town 
of  New  Glasgow. 

Sections  in  these  Acts  deal  with  subject 
of  malicious  injuries  to  property, 
wliich  api^ertains  to  criminal  law,  and 
has  been  so  dealt  with  imder  criminal 
code.  It  is,  therefore,  beyond  power 
of  local  legislature  to  constitute  mali- 
cious injury  to  proi>erty,  as  an  ofifence, 
or  declare  what  shall  be  its  jiunish- 
ment. 


Page. 


Chap.  IC'.I. 


An   .\.t   t. 
.Minin;,' 

(  I>IIIIlte( 

.\ll  .\ef     U 
Have  C, 


Section  2  in  these  Acts  authorizes  the 
construction  of  dams  and  other  works 
in  any  lake,  river  or  stream  in  Digby 
County,  N.S.  {See  remarks  on  chaj). 
155  of  1893,  ante  page  iiSo). 


Certain  sections  stating  that  aliens  may 
be  sitart'holders,  directors  or  officers  of 
the  companies,  and  entithHl  e(iually| 
with  l^ritish  subjects  to  all  rights  as 
such.  .-^^s  pailiament  has  exclusive 
jurisdiction  with  respect  to  aliens,  i)ro- 
visions  in  question  woidd  appear  to  be; 
nllni  vircx.  I 


mite  the   Midiili-    La  .Section  IS  relates  to  subject  of  wilful  in-i 

( 'onipaiiy  (Limite,!).      jury  to  jiroperty.     It  therefore  relates  to| 

c|uesti()n  of  criminal  law  and  establishes 

jienalties     already     punishable      underj 

I  )oiiiinion  statutes.  I 

Ki; 


636 


636 


641 


643 


645 


646 


646 
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31   Vict.,     1868, 
chap.  25. 


Chap.  56... 


Chap.  57... 


32    Vict.,    1869, 
chap.  3. 


33    Vict.,    1870, 
chap.  35. 


34    Vict.,    1871, 
chap.  1. 


Chap.  6... 


Chap.  19 


Chap.  21... 


361  Vict.,    1873, 
chap.  13. 


Chap.  29 ... . 
Chap.  86 ... . 

Chap.  88.... 
Chap.  91.... 


Chap.  92.... 
Chap.  93.... 
Chap.  100... 


An  Act  to  exempt  the  Homesteads  of 
families  from  levy  or  sale  on  ex- 
ecution. 

An  Act  relating  to  the  Central  Bank 
of  New  Brunswick. 

An  Act  to  extend  the  time  for  the 
building  of  the  Albert  Railway. 


Section  9  makes  the  fraudulent  violation 
of  an  oath  by  an  appraiser,  a  felony. 

Relates  to  banking  and  the  issue  of  paper 
money. 

The  subsidy  to  this  railway  is  a  liability 
of  the  Dominion,  and  the  provincial 
legislature  had  no  power  to  extend  it. 


An  Act  in  amendment  of  the  .act  of; Appears  to  affect  criminal  procedure. 
Assembly,  24  Vict.,  chap.  30,  relat-j 
ing  to  the  Police  Force  in  the  City 
of  St.  John. 


An  Act  to  divide  the  Parish  of  St. 
Stephen,  in  the  County  of  Charlotte, 
and  to  erect  a  separate  District  for 
Ecclesiastical  purposes. 

An  Act  relating  to  the  Police  Establish- 
ment in  the  City  of  Fi-edericton. 


An  Act  in  addition  to  an  Act  passed  in 
the  33rd  year  of  the  reign  of  Her  pres- 
ent Majesty,  intituled  :  "  An  Act  to 
continue  and  amend  An  Act  to  regu- 
late the  sale  of  Spirituous  Liquors." 

An  Act  to  authorize  the  appointment  of 
a  District  or  Stipendiary  Magistrate 
for  the  County  of  Gloucester. 

An  Act  relating  to  Common  Schools. . . 


An  Act  further  relating  to  the  several 
County  Courts  of  New  Brunswick. 


An  Act  to  establish  certain  Courts  in 
the  County  of  Madawaska. 

An  Act  to  incorporate  the  St.  George 
Red  Granite  Company  (Limited). 

An  Act  to  incori)orate  the  Lake  George 
Railway  Company. 

An  Act  to  authorize  David  H.  Budge 
and  Samuel  Stanton  to  erect  a  Boom 
across  Eel  River(near  the  mouth  there- 
of), in  the  County  of  York  ;  also  side! 
Booms  and  Piers  in  connection  there  I 
with.  I 

An  Act  to  incorjjorate  the  North-west' 
Boom  Company. 

An  Act  to  incorporate  the  Bay  of  Fundy 
Red  Granite  Company  (Limited). 

An  Act  to  incorix)rate  the  l^ack  Ci-eek 
Stream  Driving  Company.  j 

R 


This  Act  was  petitioned  against,  but  was, 
after  consideration,  allowed  to  go  into 
operation  by  lapse  of  time  without  com- 
ment. 

Section  14  is  in  excess  of  provincial  juris- 
diction, in  providing  that  the  jxjlice 
magistrate  can  do  alone  what  requires 
two  or  more  justices  of  the  peace. 

Considerable  doubt  expressed  whether  this 
Act  is  not  in  some  respects  ultra  vires,  as 
interfering  with  trade,  but  its  consti- 
tutionality can  be  tested  in  the  courts. 

Is  objectionable  for  the  same  reason  as 
given  respecting  chap.  1. 


This  Act  was  petitioned  against,  but  was 
considered  within  the  jurisdiction  of  the 
province. 

Section  1  refers  to  apj^eals  from  the  con- 
viction of  a  justice  of  a  county  court  in 
its  criminal  competence,  a  matter  of 
criminal  procedure. 

Section  4  is  in  effect  the  a]jpointment  of  a 
judge,  and  therefore  ultra  vireti. 

Section  3  contemplates  the  carrying  on  of 
a  business  by  a  company  in  England  and 
in  the  United  States. 

1 


-No  restriction  as  to  navigable  waters. 


648 


648 


648 


654 


660 


662 


662 


662 


662 


703 


703 


703 


703 
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Act. 


36   Vict.,    1873, 
chap.  103. 


38    Vict.,     1875, 
chap.  11. 


Chap.  13. 


Cliap.  38 . . 


Cliap.  40. 


Cliap.  100. 


Chu]..  m. 

ciiiip.  lit;. 

Ch:i|..  IIH 

Chaj..  123 

rh;,|,.  i-_'.-i 

Cliap.  ILT 

fliap.  ll.';i 

Chap.  u:< 


Title. 


All  Act  to  incorporate  certain  districts 
(if  the  parish  of  St.  Stephen,  in  the 
County  of  Charlotte,  to  be  known  as 
the  Town  of  Millt<jwn. 


An  Act  to  provide  for  the  establish 
ment,  maintenance  and  management 
of  Reformatory  and  Industrial  Schools 


An  .\ct  to  authorize  the  issue  of  Pro 
vincial  Debentures  for  certain  pur- 
poses. 


An  Act  to  amend  an  Act  to  incorporate 
the  Fredericton  Boom  Company, 
and  the  several  Acts  in  amendment 
thereof. 

An  Act  to  incorjjorate  the  Town  of 
Moncton. 


Reasons  for  Objection  or  Comment. 


Page. 


.•\ii  Act  to  ])rovide  for  the  establishment 
of  a  I'.'Iice  Force  and  Lock-up  House 
at  Cai-a(|ui't,  in  the  County  of  Clou 
ecster. 


[.\n   Act    to   iiicoiporatc   the   .Maritim 
I      .Mutual  Kile  Jusuraiicr  ( 'iiiMpany. 


.Vu    .\ct    t<»   iMC(ir|"iiat( 
Whaif  ( 'uiniiauv. 


the   St.    Croi.x 


.An     ,\ct     tu    ini-(>i|p(iratc    th 
Sl.itii.n  Wharf  C.I. 

.\m    .\ct    t<i    iuciM  |M>ratc    the 
.MlMitil.-  ami  (  )il  C(iin|.aii\ 


Shcdiac 
r>i-li\fau 


Section  42,  subsec.  1,  purports  to  confer 
on  the  town,  the  right  to  make  by-laws 
regulating  weights  and  measures.  Sec- 
tions 4,  5  and  6,  appear  to  be  in  restraint, 
or  regulation  of  trade  and  commerce. 

The  inconvenience  and  unsuitability  of  con- 
fining criminals  and  destitute,  but  un- 
offending, children  in  the  .same  building 
is  pointed  out,  but  the  Act  is  within 
provincial  jiarisdiction. 

The  certain  purposes  are  (1)  aiding  the 
construction  of  a  bridge  across  the  St, 
John  River,  at  Woodstock,  a  navigable 
river. 

The  possible  interference  with  navigation 
by  legislation  of  this  nature  has  already 
been  pointed  out. 


Section  47  giving  power  to  the  council  to 
]jrovide  for  the  management  of  wharfs, 
piers,  &c.,  apjiears  beyond  provincial 
competence. 

Sections  5,  9  and  1.5,  use  the  word  "  ofifence" 
in  describing  breaches  of  the  Act.  Sec. 
7  provides  a  sjiecial  punishment  for 
assaults  on  constables.  Sec.  8,  the 
offence  provided  against  by  this  section, 
is  a  malicious  injury  to  property,  already 
provided  for  by  Canadian  law.  Sees. 
10  to  15  and  li),  appear  to  trench  upon 
criminal  procedure. 

The  powers  of  the  company  not  distinctly 
limited  to  a  jirovineial  business., 

Tiie  inconvenience  of  such  legislation  has 
already  been  pointed  out,  and  a  quRstion 
may  arise  as  to  the  validity  of  the  Act. 

The  observations  made  on  chap.  11(5  apply 
alsd  to  this  Act. 


704 


712 


709 


709 


no 


710 


■  l:i|Mli\ 
A.  t    to 


rMr|H,rat.'  tl 
.1'  .St.  (;.-..r- 


iImhiz.'  Ihr  ' 
II  :i(r'>--  I  Im-  .I;h  m|Ii.1 
iil\   ■■I   N'.itlrniili.ilal 


Authorizes  the  company  to  construct  a 
railway  or  tramway  over  or  across  any! 
lirook.-;,  streams,  or  rivers,  &c.,  to  build 
harbours,  )iiers  or  breakwaters.  The 
I  (jucstions  which  may  arise  with  refer- 
ru(<-  to  such  legislation  have  already 
li'fu  luiintfd  out. 
'•  laiiiti- .Section  S  contains  )irovisions  similar  to 
those  referred  to  in  chap.  123. 

"I    ot  a  KefereiKe  is  made  to  ren)arks  ]ireviously 
I  111  'lie      made  upon  legislation  of  a  similar  char- 
acter.    Sir  jiages  703  and  711. 


\ll      \ct     I-     1 

hriMn-  <  '. 


All  .\ct  to  inc' 
Ste.llli   i  »nvi 


t|e-,r|K,|-.,tc     the      l-.l'l      Ku,.,- 

inpany.  | 

•rpor.ite  iiie  MaduMiaisik 
:i;,'  (  'oliipany.  | 


do 
do 


do 
do 


711 
711 

711 
711 

711 
711 

711 
711 
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39    Vict,,     1876, 
chap.  51. 

Chap.  52 

Chap.  03. . . . 


40    Vict.,     1877, 
chap.  .S3. 


<& 


Chap.  11. 


Chap.  25... 


Chap.  27 


41    Vict., 
chap.  8. 


187 


An  Act  to  incorporate  the  New  Bruns- This   Act  contains   provisions   similar  to 
wick  Red  (xranite  Company,  (limited),      those  of  chaps.  116, 118  and  123,  and  the 

same  remarks  are  applicable. 

An  Act  to  incorix)rate  the  Lepreaux  do  do 

Red  Granite  and  Freestone  Company. 

An  Act  to  incorporate  the  Pollet  River -Reference  is  made  to  observations  already 

made  u|X)n  similar  Acts  of  the  last  ses 
sijn.     See  pages  703  and  711. 

An  Act  relating  to  municipalities 


Log  Driving  Company. 


Section  17  is  an  interference  with  the  cri 
minal  law  relating  to  i>erjury.  Sec.  90, 
the  word  "  offence  "  is  used.  Sees.  92, 
93,  94  and  95,  interfere  with  criminal 
procedure,  and  are  very  objectionable. 
Sees.  97,  ss.  32  and  39,  appear  to  en 
trench  U|X)n  the  subject  of  weights  and 
measures. 

An  Act  relating  to  Fences,  Trespasses  Section  8  uses  the  word  "offence  "  already 
and  Poiuids.  i     objected  to. 

An  Act  to  regulate  the  sale  of  Sjnritu-  The  right  of  a  local  legislature  to  deal  with 


ous  Liquors  in  the  Parishes  of  Lan 
caster,  Simonds  and  St.  Martins,  in 
the  City  and  County  of  St.  John. 


An  Act  to  increa.se  the  facilities  for  the 
collection  of  small  debts  in  the  City 
of  Fredeiicton. 


(Special  session  after  St.  -Tohn  fire.) 
An  Act  to  define  and  establish  the  Side 
Lines  of  Streets  in  the  City  of  St.  John 
and  to  prevent  encroachments  on  the 
Public  Streets. 


41  Vict.,    1878. 


All  the  Acts  of  this  Session  were  left  to 
their  operation  with  the  remark  on 
chaj).  49,  relating  to  the  sale  of  Spn-i- 
tuous  Liquors  in  Moncton,  that  the 
question  as  to  interference  with  Trade 
and  Commerce  was  still  imdecided. 


Vict.,    1879,  An  Act  to  incor))orate  the  Sheer  Boom 
cliap.  2i».        I     Improvement  Company. 


Chap.  30. 


44    V^ict.,     1S81, 
eliuD.  19. 


87 


An  Act  to  incorporate  the  Restigouche 
Boom  Comi)any. 


this  ([uestion  has  already  been  doubted, 
Sec.  19,  aniong  other  i)rovisions,  forbids 
the  sale  of  liquor  to  Indians,  who  are 
not  under  local  jurisdiction.  Sec.  20, 
respecting  seamen,  already  legislated 
ui)on  by  chajj.  129,  sec.  104,  1873, 
(Canada).  Sees.  33  and  41,  the  word 
"  offence  "  is  used. 

The  danger  of  permitting  provincial  legis 
lation,  which  not  only  constitutes  courts 
for  the  administration  of  justice,  but  also 
appoints  the  judges,  is  stated  to  have 
been  pointed  out  with  reference  to  Acts 
of  British  Columbia  and  Ontario. 


Section  4  declares  an  encroachment  ujKjn 
a  street  to  be  of  a  public  nuisance.  A 
public  nuisance  is  lauiishable  by  indict 
ment  under  tlic  criminal  law. 


The  possible  iiittrferenee  witli  navigation 
has  already  Ijeen  pointed  out  with  refer- 
ence to  similar  legislation. 


do 


do 


.\n  Act  relating  to  the  qualifications  ufiOffence  created  by  sec.   .32,  and  for  which 
Physicians  and  Surgeons.  |     a  penalty  is  fi.xed,   would  appear  to  be  a 

felony  under  32-33  Victoria,    chap.    19, 
sec.  4. 
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44    Vict.,     1881,!  An  Act  to   incoriwrate  the  St.  John 'As  necessary  provisions  taken  so  as  not  to 

chap.  44.  I     ijridge  and  Railway  Extension  Com- j     interfere    with    the    navigation  of    the 

pany.  River   St.   John,    no  action  taken  with 

I     reference  to  the  Act. 

■I')    Vict.,     1882,  An  Act  in  amendment  of  chap.   51  of  Effect  of  sec.   1,  if  within   legislative  au 


cha]).  9. 


Chap.  87 ... . 


4ti    Vict.,     188;?, 
cliai).  17. 


Chap.  37 


the  Consolidated  Statutes  in  County 
Court 


thority  of  the  legislatur*-,  is  to  remove 
from  their  offices,  the  judges  of  the  King's 
and  Albert  county  courts,  and  that,  it  is 
submitted,  the  legislature  has  no  power 
to  do 


An  Act  to  revive,  continue  and  amend  Ssmilar  Act  passed  in  1877  was,  after  cor- 


the  se\  eral  Acts  relating  to  Courtenay 
Bay  Ikidgc  Companv. 


respondence  with  department  of  marine 
and  fisheries,  allowed  to  go  into  opera 
tion.  The  comi)any  should,  before  act 
ing  upon  it,  have  the  site  and  plans 
approved,  in  accordance  with  the  Act 
45  Victoria,  chap.  37 
I 
An  Act  in  amendmend  of,  and  in  addi-jThe  expression   "fines,  penalties,  &c.,  in- 


tion  to  an  Act  passed  in  the  38th  year 
of  the  reign  of  <^ueen  Victf)ria,  in- 
tituled :  "An  Act  to  incorixirate  the 
Town  of  ]Vroncton." 


curred  and  paid,  the  provisions  of  any 
law  or  statute  in  force  in  the  said  jiro- 
vince,"  is  large  enough  to  include  fines, 
penalties,  &c.,  incurred  under  Acts  of 
pai'liament  of  Canada,  and  is  not  confined 
to  laws  or  statutes  within  the  legislative 
authority  of  the  general  assembly. 

An  Act  to  |)i'ovidf  for  the  appointment  Section  5  of  Act,  in  terms,  puriKirts  to  make 


)f  a  J'dlicc  Magistrate  and  to  estab-j 
li.sh  a  liock-u])  in'Sht-diac,  Westmore-j 
land  ( 'duntv. 


11. 


tainiujj:  ( loMTiumiit  lliiu.sc,  and  re 
latin;,'-  to  tlie  >alar>-  uf  the  Private 
SccT'tar\- 1  if  thi'Liiutciiaiit  ( Invcrnor. 


{provision  for  tlie  apjilication  of  fines  and 
penalties,  which  may  become  payable  in 
respect  of  offences  against  Acts  of  par-] 
liament,  and  is  objectionable,  inasmuch 
I  j     as  it   makes  jtrovision   for  a  matter  not 

within  legislative  authority. 

47     \'ict.,     ]s,s4,|-\n  Act  to  i-ediK'f  the  cxiiense  of  main-, Under  the   respective  responsibilities  as- 

siuned  at  the  union  by  Canada. and  the 
province  of  New  Brunswick,  the  govern- 
ment of  Canada  had  reason  to  exjxict 
that  the  prt)vince  would  continue  to 
make  provision  for  the  secretary's  salary. 

The  Act  is  a  fair  enough  exercise  of  recog- 
nizi'd  power  of  the  legislature  to  raise 
rcvi^nue  fi'oni  shoj),  saloon,  tavern  and 
iitlier  licenses,  l)ut  the  <|uestion  may 
arise  as  to  whetlier  the  j)rt)vincial  legis- 
hiture  has  a  riglit  to  impose  license  fees 
uu  wholesale  licenses,  but  they  have 
hitherto  exercised  that  |>ower. 


(■],:,]>.  i:< 


1  .\it    n'>|H 

rtill;,'    th 

'    ^'■1 

ant  iu^,'-  iif  Iji 

crll-i'S      till- 

til.-     sal 

Spiritudii 

l,ii|l|i  il'.-i. 

I'.l 


An  Art   ,. 


i\\  Stani|- I'l 


ts 

N'i.t. 

.    1  >s.-. 

Au  A.t  t 

1  aiii'  1 

'1  an.l 

\ 

'lain  V 

lap.  I'.i 

r 

.ap.   1 

17    \lrt 
.Stan,).- 
it  i~  in 

>v\.i  : 
.  .-.n-lt 
UM.nd 

•.\n.\. 

„■    -,    V,- 

111' lit." 

I  )■ 
■al 

■>,..-,-t 
Aetst 

ng  Law 

,wh;.i 

ins  for  collection  of  fees  in  legal 
I '11  KM  ('(lings  ill  supreme  court  by  means 
"f  stamps,  and  these  fees,  when  col- 
lided, were  to  be  ])aid  to  the  receiver 
;:i  tieral  of  tlie  i)rovii)ce.  A  tax  levied 
ill  the  manner,  in  which  these  fees  are 
iinjicised  is  an  indirect  tax,  and  cannot 
lie  iiiipnsed  by  a  jirovincial  legislature. 

.\ti(iM|it  is  heic  iiKide  to  avoid  the  effect 
lit  the  (Iccisiiin  in  Attorney  ( Jeneral  for 
'.'iiiliee  /-.v.  I{eed,  towliicli  attention  Was 
ealliil  in  the  r(-port  on  chap.  1!)  of  1884. 
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49    Vict.,     1886, 
chap.  25. 


Chap.  28. 


50    Vict.,    1887, 
cha]).   3. 


Chap.  4. 


Chap.  28. 


51    Vict., 
chap.  5. 


1888, 


Chai).  30. 


Chap.  34. 


Chajj.  53. . . 


Cliai).  78. . . .  A 


An   Act  to  incorporate  the  Town  of 
Marys  ville. 


An  Act  to  incorixjrate  the  St.  Croix 
Electric  Light  and  Water  Company. 

An  Act  respecting  Public  Health 


The  exercise,  as  a  matter  of  police,  sub- 
ject to  laws  of  parliament  respecting 
criminal  law,  weights  «Mid  measures,  and 
navigation  and  shipping,  are  unobjec- 
tionable. Some  of  the  provisions  trench 
on  the  criminal  law,  and  the  language 
of  the  Act  resi>ecting  the  disjxjsition  of 
fines,  penalties,  &c.  (recovered  and  im- 
posed imder  laws  of  Canada),  should  be 
made  clear  that  there  is  no  intention  to 
dispose  of  same. 

Sec.  21  trenches  on  criminal  law 


Sec.  12  trendies  ui)on  subject  of  quaran- 
tine and  establishment  and  maintenance 
of  marine  hospitals. 

An  Act  respecting  the  sale  of  Intoxicat- Sec.    73   puriK)rts   to    interfere   with    the 


ing  Liquors 


business  of  brewers  and  distillers  duly 
authorized  to  carry  on  their  business 
within  Canada  under  laws  resjjecting 
inland  revenue. 


An  Act  to  authorize  cori (Orations  incor- Open  to  same  objections  as  similar  Acts 
[)orated  by  the  Parliament  of  Canada!  jmssed  by  Ontario,  Quebec  and  M.vni- 
to  lend  and  invest  money  in  the  Pro-  toba.  See  }>aMfes  244(/  and  314,  in  which 
vince  of  New  Brunswick.  constitutionality  of  Act  is  discussed. 


An  Act  further  relating  to  Mines  and 
Mining  Leases. 


An  Act  to  incor])orate  the  Channel  Sub- 
way Company. 


Act  imposes  new  restrictions  on  lessees, 
other  than  these  contained  in  original 
leases,  with  a  penalty  of  forfeiture  in  case 
01  non-compliance.  Such  legislation  is  at 
variance  with  imncijiles  of  justice,  and 
seems  to  invade  the  rights  of  proi)erty. 

Act  authorizes  interference  with  land,  the 
property  of  Canada,  by  creating  a  cor- 
poration to  excavate  and  construct  a 
subway  beneatli  harbour  of  St.  .Tohn. 
Case  of  Hohnan  rx.  (ireen  decides  tliat 
land  covered  with  water  in  public  har- 
bours of  Canada  l)elongs  to  Dominion. 
Al.so  appears  to  infringe  u]>on  exclusive 
power  of  Dominion  to  make  laws  in 
resi)ect  to  navigation. 

% 

An   Act   to    incorporate    the  Tobique  Tobi([ue  Kiver  is  ai>paiently  a  na\  igable 
River  Boom  Company.  stream.     Act  ajJi)arently  interferes  with 

exclusive  legislative  authority  of  ]>om- 
inion  i)arliament  respecting  navigation, 
and  is  also  legislation  in  rfrs|ject  to  i)ub- 
lic  pniiierty  of  Canada. 

An   Act   to   continue   the   Fredericton  See  remarks  iiinde    upon  chap.   38  of  38 
Boom   Ccjmpany  and   to  ccmsolidate      A'ict.  (1S75),  of  New  Brunswick.     ^Vnte 
and  amend  the  several  Acts  relating      page  701). 
to  the  said  Company 


n  Act  to  incorporate  the  New  Bruns-  Act    interferes    witli.    aucl    restricts    the 
wick  Telephone  Company.  oi>eration  of  an  Act  of  the  Parliami-nt 

of  Canada,  and  has  effect  of  materiallyj 
lesseiiiu'T  tlie  value  of  francliises,  \\'hich! 


OI    OaiKlU;i,    illlU     llil>    lllt-ijl/    <.J1     llltlLti  umy 

lessening  tlie  value  of  francliises,  \\'liich 
New  Brunswick  legislature  had  juvvi- 
ously  graiitrd  to  another  coni|)aiiy 


739 


740 

741 

741 

742 

750 

748 


rsi 


751 


749 


HH 


1384 


PROVINCIAL    LEGISLATION 


TABLE  OF  ACTS,  1867-1895— Conimwed 
NEW  BRUNSWICK— Con^mwec?. 


51    Vict.,    1888, 
chap.  81. 


52    Vict.,    1889, 
chap.  7. 


An  Act  to  incorporate  the  Town  of 
Campbelltown. 


An  Act  respecting  the  Executive  Ad- 
ministration of  the  Laws  of  the  Pro- 


Chap.  23. ...  An    Act    respecting    certain   Criminal 
I     Courts. 


Chap.  27 An  Act  to  unite  the  City  of  Portland 

with  the  City  of  St.  John,  in  the 
City  and  County  of  St.  John,  and  to 
amend  the  charter  of  the  City  of  St 
John  and  the  law  relating  to  civic 
government. 


54     Vict.,    18!)1,  An    Act   to   enable   aliens   to  acquire, 
chap.  13.  hold   and  convey  real  estate  in  this 

1     Province. 


Chap.  18 .Vn  Act  respecting  railw; 


Chap.  4S....  An    .\et    t(i  extend   tlie   )>: 


Reasons  for  Objection  or  Comment. 


5<>     Viet.. 
chap.  .*<. 

("hap. 

Chap, 


1S!i;{, 


Madawa>ka  Log  Driving  Comixmy 
(of  .Maine),  to  tljc  provintial  waters 
of  tlie  liivi'r  St.  .lohii,  alKjve  Crand 
Falls. 


.\n  .-Xc't  in  .iddition  to  and  in  aineiid- 
ni.nt  of  Cliap.  I'd,  r,,nM.liilat.'d  Sta- 
tu!.•-.  of  ••l!,,,-,nl  of  Worlo.- 


Sees.  14, 17  and  23  are  beyond  competency 
of  local  legislature,  Sec.  14  having 
reference  to  navigation  and  shipping, 
and  the  management  and  control  of  the 
harbour,  Sec.  17  to  the  observance  of 
the  Lord's  day,  the  punishment  of  im- 
morality, &c.,  and  sec.  23  to  puni.shing 
vagrants  and  drunkards. 

See  remarks  u)x>n  similar  Act  passed  in 
Province  of  Quebec  in  1889.  52  Vict., 
chap.  12.     Ante  page  432. 

Doubtful  if  Lieutenant-Governor  has  the 
right  to  appoint,  or  a  provincial  legisla- 
lature  to  authorize  the  appointment  of 
justices  of  the  peace  or  other  judicial 
officers. 

Provisions  relating  to  the  police  court  and 
to  the  city  court  are  objectionable  for 
the  reasons  mentioned  in  connection 
with  chap.  23  supra. 


Act  purports  to  empower  aliens  to  acquire 
and  disix>se  of  real  estate.  Doubtful 
whetlier  rights  puri)orted  to  be  created 
by  this  Act  can  be  obtained  by  provin 
cial  legislation,  in  view  of  right  of  Do- 
minion to  legislate  resi^ecting  aliens. 

Sees.  72,  73  and  75  are  ultra  vires,  in  so 
far  as  they  authorize  the  construction  of 
any  structure  which  would  affect  navi 
gability  of  any  navigable  rivers  or  waters 
of  Canada. 


of  tlie:  Doubtful,  if  in  view  of  the  British  North 


An  Act  for  ~np]il.\iML'  tl 
ton  u  itli  w  at.-r. 


■City  of  Mone- 


Ainerica  Act,  sec.  92,  articles  10  and  11 
of  this  Act  is  intra  vires  of  provincial 
legislatm-e,  as  the  company  is  not  one 
with  ])rovincial  objects  merely, but  would 
appear  to  be  an  "undertaking,"  extend 
ing  beyond  the  limits  of  the  province. 


I'"  Provincial  legislature  catniot   authorize 
diversion  oroccujiation  of  beds  of  rivers 
whieli    under    British  North  America 
j      Act  b€>caine  part  of  tlie  public  ))roperty 
1  if  Canada,  as  is  done  by  sees.  3  and  7 
'      resi)eoti\ely,  of  these  Acts. 


•'!' ^'1  -^t-'  I"  iiH-oi|«,r:,t..  th.-  ]•>.■<!.  iii-t,.n.I'o  tl 

<;il,>on  .,,1,1   M;uy\il!.-   I-:ii-ctri(    \Ia 
\\:\\   (  'oiii).[in\  . 


Ntent  to  which  River  St.  .Tohn  is 
under  the  ]5ritis!i  North  America  Act, 
xcstcd  in  Dominion,  sec.  2  authorizing 
till-  construction  and  maintenance  <.)f  a 
lirid^'e  o\cr  the  river,  is  ultra  vires. 


CI, 


All  Ai-t   to  inioi-|M.|:, 
"  ilk  'i'ni-t  .'ind  I,. 


tlir  \.\v  I'.ni 
I  S.  ic|.-t\-. 


Po\\<rs     conftTred     upon     the    company 
ipl"'"'  to  trcneli  on  suV>ject  of  banking. 


\\  liit-li  is 
I'tri-lation. 


if  the  subjects  for  Dominion; 
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Act. 


57    Vict.,    1894, 
chap.  79. 


58    Vict.,    1895, 
chap.  12. 

Chap.  20. . . . 


Chap.  67. 
Chap.  82. 


Chap.  G9. . . 
Chap.  86. . . 


Title. 


An  Act  to  continue  the  St.  John  River 
Log  Driving  Company,  and  for  the 
consolidation  and  amendments  of  the 
Acts  relating  therfeto. 


An  Act  in  amendment  of  an  Act  respect- 
ing Law  Stamps. 

An  Act  to  amend  chap.  52  of  the  Con- 
solidated Statutes,  "Courts  of  Pro- 
bate. " 


An   Act   to  incoriK)rate  the  Riverside 
Cemetery  Company. 

An  Act  to  incorporate  the  Baker  Br(X)k 
Mill  and  Boom  Company. 


An  Act  to  incorjxjrate  the  Grand  Falls 
Powerand  Boom  Company  (Limited) 

An  Act  to  incorporate  the  Tobique  River 
Log  Driving  Company. 


Reasons  for  Objection  or  Comment. 


"  Rivers  having  been  by  British  North 
America  Act  assigned  to  Dominion,  it  is 
not  within  power  of  provincial  legislature 
to  grant  any  authoritj'  or  rights  with 
respect  to  them,  and  this  Act  is  thus 
objectionable,  in  so  far  as  it  is  intended 
to  apply  to  the  rivers  so  assigned  to 
Canada  and  ultra  vires,  so  far  as  it  would 
authorize  it  to  interfere  with  or  effect 
navigation  of  the  rivers. 

'  Validity  of  these  statutes  open  to  doubt, 
in  view  of  decision,  in  Attorney  General 
Quebec  vs.  Reed,  that  tax  levied  by 
means  of  stamp  duty  on  exhibits  filed 
in  court,  could  not  be  called  "direct 
taxation  "  within  meaning  of  sec.  92, 
of  British  North  America  Act. 

Sections  11  of  chap.  67,  and  9  of  chap. 
82,  apjjear  to  be  ultra  vires,  as  affect- 
ing subject  of  criminal  law,  and  as  im- 
posing penalties  for  offences,  which 
have  already  been  established  under 
Dominion  statutes. 

^  Open  to  objections  raised,  as  to  right  of 
.provincial  legislature  to  deal  with 
navigable  rivers,  which  are  within  legis 
lative  jurisdiction  of  Dominion  parlia- 
ment, under  provisions  of  British 
North  America  Act.    See  ante  page  763, 
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34    Vict.,    1871, 
chap.  9. 


35    Vict., 
chap.  3. 


1872, 


Chap.  6. . . 


36    Vict.,    1873, 
cluip.  IS. 


An  Act  authorizing  the  apix)intment  of 
Magistrates  and  Coroners. 


An  Act  to  amend  an  Act  to  establish  a 
Supreme  Court  in  the  Province  of 
Manitoba. 


An  Act  for  the  Registration  of  Voters. , 


An  Act  to  amend  the  Act  concerning 
the  registration  of  deeds  and  to  in- 
troduce a  better  system  of  registra- 
tion. 


Section  2  gives  the  police  magistrate  all 
the  powers  possessed  by  one,  two  or 
more  justices  of  the  peace. 

Section  5  i)rovides  that  no  cliief  justice  or 
puisne  judge  shall  be  appointed  unless 
such  jierson  is  able  to  speak  both  Eng- 
lish and  French.     This  is  ultra  vires. 

Sections  21  and  22  provide  that  the  judge 
shall  be  liable  to  a  fine  for  neglecting  or 
refusing  to  perform  any  duty  imposed 
upon  him  by  this  Act.  Clause  99  of  the 
British  Nortii  America  Act  jjrovides  the 
manner  in  which  judges  can  be  called  to 
account. 

Sectitm  53  provides  that  jjersons  coiiiiiiit- 
tiiig  certain  offences  shall  be  guilty  of  a 
iiiisdenieanour. 


Chaj).  21. .  . .  An  Act  to  make  jirovision  for  iiKpiiries  Section  2,  the  remarks  on  sec.  53,  cliaji.  18, 

ap[)ly  also  U>  this. 


Chap.  24. . . . 


concerning  Public  Matters 
An  Act  respecting  municipalities 


Section   16,    the   remarks    on   sec.    53,    of 
chap.  18,  apply  also  to  this. 
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37-38  Vict.,  1873- 
74,  chap.  7. 


Chap.  .5. 


Chap.  12. . . 


Chap.  14. . 


Chap.  1.5. . . 


Ch:ip.  lit. 


38    Vict, 
cliap.  2. 


IH7: 


Clwip 


An   Act    to    incoriX)rate  the    City   of 
Winnij^eg. 


An  Act  to  provide  a  fair  and  equitable 
redistribution  of  the  electoral  divisions 
of  the  Province. 


An  Act  respecting  the  Court  of  Queen's 
Bench  in  Manitoba. 


An  .Vet  respecting  the  Registration  of 
co-partnership. 


An  Ac;t  to  require  certain  Foreign  Cor- 
lK)rati()ns,  Associations  and  Co-part- 
nerships to  register  within  the  Pro- 
vince. 

An  Act  to  amend  the  Act  of  187.'?  to 
regulate  the  Sale  and  Traffic  of  In- 
toxicating Licpiors. 


)U     of 
'Uibly 


An 

Act 

n 

•-^1 

ect 

ug    th. 

HI 

<•( 

ti( 

.M. 

■inltcrs 

)t 

til. 

L.-gisl; 

tlVf 

A 
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of  til.-  1 

'n 

\  1 

iK-e 

..f  .\!anit(,l.: 

. 

All  .\(t   r.>|HM  till!,'  til.'  A.liiiinistrati..ii 
of  .lust if.-. 


Section  1  is  so  broad  and  unrestricted  as 
to  entrench  upon  the  subject  of  banking. 
Sec.  16  constitutes  a  misdemeanour.  Sec. 
90,  subsec.  10,  provides  for  providing 
the  sale  of  spirituous  liquors.  The 
power  to  do  so  is  questioned.  Sec.  95, 
providing  for  inspection  of  weights  and 
measures,  is  ultra  vires. 

Measure  defective  owing  to  its  framers 
not  having  fully  underskxKi  that  the 
settlement  ■  belt  was  not  surveyed  into 
townships,  but  that  in  regard  thereto 
the  original  parishes  and  private  hold- 
ings had  been  respected.  Bill  having 
been  framed  on  the  basis  of  the  town 
ship  surveys. 

This  Act  purports  to  confer  on  the  court 
all  the  powers,  &c.,  possessed  by  the 
superior  courts  of  common  law,  chan- 
cery, oyer  and  terminer  and  general 
jail  delivery,  and  of  assize  and  nisi 
prius  in  England.  It  is  questioned 
whether  the  assumption  of  such  powers 
to  the  Court  of  Queen's  Bench  of  Mani- 
toba may  not  entrench  w\K3\\  criminal 
procedure. 

This  Act  might  restrict  the  rights  of  com- 
panies incorporated  under  the  "Joint 
Stock  Companies  Act "  of  Canada. 

This  might  conflict  with  31  Victoria,  chap. 
48  (Canada),  under  which  foreign  insur 
ance  companies  have  been  licensed  to  do 
business  in  any  part  of  Canada. 

Sec.  1  provides  that  no  person  shall  be 
granted  a  license  to  sell  intoxicating 
liquors  by  retail  in  Manitoba  outside 
the  limits  of  Winnipeg.  It  is  i)resumed 
this  section  shall  not  act  in  restriction 
of  the  parliament  of  Canada  in  this 
respect. 

Sees.  12  and  13  use  the  phrase  "  i)arlia- 
mentary  "  already  objected  to.  Sec.  32, 
doubt  expressed  whether  falsification  of 
lists  is  not  a  crime  within  the  meaning 
of  the  law  ol  Canada,  and  therefore  ultra 
vires.  Sees.  33  and  34  use  the  phrase] 
"  ])arliaineiitary  electors. "  Sec.  166pro-l 
vides  a  i)enalty  for  the  offence  of  forgery, 
and  is  clearly  ultra  vires.  Sec.  16G,  sub- 
sco.  3,  may  trench  u]>on  the  Act  of 
Canada  relating  to  *|;alicious  injur}'  to 
property.  Sees.  18.5  and  205  mity  also 
interfere  with  the  criminal  law.  Sec. 
20(1  provides  ]>unishment  for  sulx.rnationj 
of  perjury.  Sec.  2.35,  in  senile  of  its  pro-' 
yisiDiis,  seem  to  trench  upon  the  crim-j 
iual  law. 

S.'cs.  .58  to  (il  .'iitreiich  on  tiie  subject  ofi 
iiisohfiicv,  and  are  therefore  not  within] 
til.'  I.'gishitive  comiietence  of  the  locall 
lc!,'islatur.'.  Sec.  00  also  deals  with  the: 
•■riiiiiiijil  law. 
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Act. 


38    Vict.,    1875, 
chap.  6. 


Chap.  9. , 


Chap.  21. 


Chap.  22. 


Chap.  26. 


Chap.  27. 
Chap.  30. 

Chap.  31 . 
Chap.  35. 


Chap.  41. 


An  Act  respecting  Grand  Jurors . 


Justices  of  the  Peace. 


An  Act  respecting  Building  Societies. . 


An  Act  to  make  provision  as  to  the 
Custody  of  Insane  Persons. 


An  Act  to  amend  the  Act  intituled 
"An  Act  for  the  protection  of   the 
Wood  Lands  of  the  Province. " 


An  Act  further  to  amend  the  Act  to 
establish  a  system  of  education  in 
this  province. 

An  Act  to  amend  the  Act  of  1873  to 
regulate  the  Sale  and  Traffic  of  In- 
toxicating Liquors. 


An  Act  respecting  Municipalities. 


Reasons  for  Objection  or  Comment. 


Doubt  expressed  whether  subject  of  jurors 
is  not  a  matter  of  criminal  law  and  pro 
cedure,  and  therefore  within  the  juris 
diction  of  the  parliament  of  Canada. 

An  Act  respecting  the  qualification  of  Sec.  16  trenches  on  the  criminal  law  by 


An  Act  to  amend  the  Registry  Act. 


An  Act  respecting  County  Municipal! 
ties. 


providing  a  penalty  for  a  false  state- 
ment or  declaration  under  oath,  which 
is  perjury  punishable  under  32-33  Vic- 
toria, chap.  23,  sec.  2. 

Sees.  2  and  11  appear  to  afiFect  the  ques- 
tion of  interest.  Sec.  16  appears  to 
affect  the  question  of  insolvency.  Sees. 
17  and  18  trench  on  the  criminal  law. 

Sec.  26  appears  wide  enough  to  empower 
the  Lieutenant-Governor  to  authorize  the 
removal  from  the  province  of  a  criminal 
confined  in  jail  or  sent  after  conviction 
to  an  asyluni  for  the  insane,  and  so  is 
objectionable  as  trenching  on  criminal 
law 

As  the  Act  made  it  an  offence  punishable 
by  fine  or  imprisonment  to  burn  or  set 
fire  to  any  trees  or  timber  on  any  lands 
in  the  province,  inquiries  were  made  as 
to  the  effect  on  settlement  on  Dominion 
lands  in  the  province,  and  with  regard 
to  Dominion  public  works.  No  legal 
question  being  involved,  the  Act  was 
left  to  its  operation 

Sec.  11  provides  a  penalty  for  signing  a 
false  report. 

Act  open  to  the  same  objections  which 
have  been  taken  to  a  similar  Act  passed 
by  the  legislature  of  Ontario,  which 
objections  are  svh  judice. 

Sec.  39,  subsec.  12,  appears  to  admit  the 
transfer  upon  a  tax  sale  to  the  purchaser, 
of  the  right  of  the  holder  or  other  person 
in  lands  sold  for  taxes,  before  the  issuing 
of  letters  patent  from  the  Crown. 

This  Act  amends  36  Victoria,  chap.  18, 
and  recites  that  8ec.  43  of  that  Act  doe.s 
not  express  the  true  meaning  of  the 
legislature.  Sec.  1  (the  amending  clause) 
appears  to  be  a  direct  interference  with 
the  devolution  of  the  title  of  lands  before 
the  patents  are  issued.  This  would  be 
within  their  power  did  the  lands  belong 
to  the  province,  but  Manitoba  lands  are 
the  property  of  Canada  until  patented, 
and  any  provision  as  to  as.signments,  &c., 
of  unpatented  lands  should  be  made  by 
Canada. 

Sec.  11 — some  provisions  of  this  section 
may  be  ultra  vires,  but  similar  legisla- 
tion in  another  jjrovince  has  been  left  to 
its  operation.  Sec.  24,  subsec.  1,  pro- 
vides jiunishment  for  a  false  declaration. 
Sec.  179,  subsec.  12,  is  oi)en  to  the  same 
objection  as  subsec.  12  of  sec.  39.  chap.  31. 
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Act. 
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8    Vict.,    1876, 
chap.  46. 


Chap.  50.... 


99    Vict., 
chap.  1. 


1876, 


Chap.  2. . . . 


Chap.  3, 

Chap.  5, 

Chap.  7, 
Chap.  8, 


An  Act  to  incorporate  the  Manitoba 
Western  Railway  Company. 


An  Act  relating  to  the  City  of  Winni- 
peg. 


An  Act  to  amend  the  School  Acts  of 
Manitoba,  so  aa  to  meet  the  special 
requirements  of  incorporated  cities 
and  towns. 

An  Act  respecting  the  Practice  in  the 
Courts. 


Chiip.  tt. 


Chap.  11... 


An  Act  respecting  Jurors  and  Juries  . . 


An  Act  to  provide  for  the  appointment 
of  a  Fire  Commissioner  for  the  Cities 
and  Towns  in  Manitoba,  and  to  define 
his  ixjwers  and  duties. 

An  Act  to  make  better  provisions  for 
the  securing  of  (jrder  at  Municipal 
Election.H,  and  for  other  purposes. 

.A.n  Act  to  provide  for  the  incorjwration 
of  Mutual  Fire  In.surance  Companies 
in  the  Province  of  Manitoba. 


An  Act  respecting  the  Public  Works  of 
Manitoba. 


An  .\ct  respecting  the  lUireau  of  Agri- 
culturt-  and  Stati.stic'8. 


Chap.  12. . . . 


An    Act     resiK-cting     the     Legislatix 
Assembly. 


The  local  legislature  has  no  power  to 
authorize  the  company,  without  the 
assent  of  the  Crown,  to  enter  on  lands 
vested  in  the  Crown. 

To  sec.  13  of  this  Act  several  obseivations 
made  upon  chap.  2  are  applicable. 


Section  35  relating  to  indecent  behaviour 
seems  to  entrench  on  criminal  law. 


Appointing  power  as  to  judges  is  in  the 
Governor  General  in  Council.  More  con- 
venient way  of  working  the  14th  sec.  of 
the  Act,  so  far  as  government  of  Canada 
is  concerned,  would  be  by  Privy  Council 
approving  the  order  which  should  be 
made  by  Lieutenan  t-Go vernor  in  Council, 
determining  as  to  judges  who  should  be 
designated  to  hold  the  court. 

The  provisions  with  respect  to  the  selection 
of  French  and  English  s)>eaking  jurors 
would  seem  to  require  confirmatory 
legislation  by  Canada. 

Section  9  appears  to  trench  upon  criminal 
procedure. 


Sections  1,  2,  4  and  5  appear  to  trench  upon 
criminal  law  and  procedure. 


The  business  to  be  done  is  not  expressly 
limited  to  the  province.  Sec.  70  re- 
quires comjmnies  affected  by  it  to  make 
full  returns  of  their  business,  &c.  Sec. 
71  applies  the  previous  section  to  all  fire 
companies  by  whatever  authority  incor 
lK)rated.  Sec.  72  provides  for  winding 
up,  and  thus  deals  with  insolvency. 

Section  31  gives  power  to  remove  obstruc 
tions,  &c.  This  should  be  limited,  so  as 
not  to  trench  u{x>n  the  authority  of 
Canada. 

V]Mm  39  Vict.,  chap.  9,  Ontario,  it  was 
observed  that  some  of  its  provisions 
were  ult7-a  vires,  but  as  a  similar  Act  of 
<,!uel)ec  has  been  allowed  to  go  into 
ojH'ration,  the  same  course  was  adopted 
with  reference  to  the  Act  of  Ontario, 
and  the  remarks  ui>on  that  Act  are 
ap|)licable  to  the  present  one. 

.Vttention  directed  to  observations  made 
I  in  former  occasions  u|)on  infringement 
by  provincial  legislature  on  subject  of 

statistics. 
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39    Vict.,    1876, 
chap.  28. 


40    Vict.,    1877, 
chap.  6. 


Chap.  12.. 


Chap.  14... 


Chap.  15... 


Chap.  17.... 


Chap.  30.... 


Chap.  34... 


Chap.:43.... 


41    Vict.,    1878, 
chap.  13. 


Chap.  14 


An  Act  to  diminish  the  Expenses  of  the 
Legislature  of  the  Province  of  Mani- 
toba in  certain  respects. 


Doubt  expressed  as  to  competence  of  pro 
vincial  legislature  to  alter  its  constitu- 
tion by  abolition  of  the  legislative  coun- 
cil, and  question  raised  as  to  whether  by 
operation  of  Imperial  Act  34-35  Vict., 
chap.  28,  sec.  6,  constitutional  powers  of 
legislature  of  Manitoba  are  limited  in 
this  particular. 


An  Act  respecting  county  municipalities  Section  15  deals  with  criminal  law  relating 

to  perjury.  Sc-c.  16,  subsec.  27  imposes 
penalties  for  short  weight  or  count  or 
measurement  in  anything  marketed. 


An  Act  to  amend  the  Act  to  establish 
a  system  of  education  in  this  Province 


An  Act  respecting  the  Study  and  Prac- 
tice of  Law. 


other  Institutions  incorporated  out  of 
the  Province  of  Manitoba  to  lend  and 
invest  moneys  therein. 


Section  17  provides  punishment  for  making 
false  declarations.  This  seems  an  inter- 
ference with  the  criminal  law  respecting 
perjury. 

Former  Act  passed  in  1872  was  considered 
objectionable  in  some  of  its  features  and 
assentof  GovemorGeneral  was  not  given., 
Provisions  having  been  made  for  calling 
to  the  bar  of  the  province  of,  persons 
duly  called  to  the  bars  of  other  provinces, 
and  similar  arrangements  as  to  adriiission 
as  attorneys,  the  Act  was  left  to  its  oper- 
ation. 

An  Act  to  authorize  Corporations  and  Similar  legislation  in  Ontario  has  been  left 


to  its  operation,  but  the  right  to  license 
a  company  already  emjxDwered  by  Cana 
da  to  do  business  in  any  province  is  ques- 
tioned. 

The  word  "parliamentary,"  before  object- 
ed to,  occurs  in  the  title  and  first  section. 

Section  28  provides  punishment  for  de- 
stroying, defacing  any  tomb,  monument, 
&c.,  and  would  seem  to  entrench  upon 
the  criminal  law  relating  to  malicious  in^ 
juries  to  property. 

An  Act  toarrlend  the  Acts  relating;  to'Section  3  seems  somewhat  to  entrench  upon 
the  Sale  and  Traffic  of  Intoxicatingj     the  criminal  law  relating  to  forgery. 
Liquors  and  the  Granting  of  Licenses 
in  this  Province. 


An  Act  to  legalize  the  Lists  of  the 
Parliamentary  Elections  of  1877  for 
the  City  of  Winnipeg. 

An  Act  respecting  Companies  for  the 
establishment  of  Cemeteries  in  Mani- 
toba. 


An  Act  to  amend  the  amended  Act  re- 
specting the  incorixjration  of  the  City 
of  Winnipeg. 

An  Act  to  create  a  fund  for  Educational 
purposes. 


Section  6  deals  with  the  subject  of  interest. 
Sec.  13  disposes  of  all  fines  and  penalties. 


Act  objected  to  by  the  Hudson  Bay  Com- 
pany as  in  effect  imposing  an  exceptional 
tax  on  their  lands.  Act  was  held  by 
court  to  be  unconstitutional,  and  was  re- 
pealed at  next  session. 

An  Act  to  regulate  the  sale  of  Intoxica-jSome  of  provisions  may  be  held  to  entrench 
ting  Liquors  and  the  granting  of  upon  the  regulation  of  trade  and  corn- 
Licenses  in  this  Province.  |     merce. 
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42-43  Vict.,  1879, 
chap.  12. 


44    Vict.,    1881, 
chap.  2. 


Chap.   7. 


Chap.  16. 


Chap.  28. 


Chap.  3:?.. 


Chap.  34. 


45    Vict.,    1882, 
chap.  3.0. 

Chap.  36... 


Chap.  54. 


An  Act  respecting  Grand  and  Petit 
Jurors  and  Juries,  and  to  amend  the 
Manitoba  Jurors'  Act. 


An  Act  to  bring  into  force  and  operation 
the  Consolidated  Statutes  of  Manitoba 


An  Act  to  protect  Guide  Posts  along 
certain  roads  in  this  province. 

An  Act  respecting  the  Equity  side  of 
the  Court  of  Queen's  Bench. 


47     Vict.,    1884, 
chap.  11. 


A  similar  Act  of  Ontario  was  left  to  its 
operation,  and  this,  like  the  Ontario  Act, 
is  not  to  come  into  operation  until  pro- 
claimed by  the  Lieutenant-Governor,  and 
not  to  be  proclaimed  at  all,  if  the  supreme 
court  decides  against  the  power  of  a  local 
legislatuie  to  regulate  the  number  of 

grand  jurors. 

• 

Many  provisions  previously  objected  to 
have  been  re-enacted.  For  particulars 
see  pages  830,  831. 

Trenches  upon  criminal  law.  See  32  and 
33  Vict.,  chap.  22,  subsecs.  59  and  60. 

Act  appoints  a  referee  in  chambers.  Power 
of  legislature  to  give  an  officer  of  the 
court  judicial  powers  is  extremely  doubt- 
ful. 

An  Act  for  dividing  the  Province  into  Sections  73,  75  and  77  deal  with  the  em- 
Judicial  Districts  and  establishing  panelling  of  juries,  and  are  not  within 
courts  therein.  authority  of  legislature. 

Sections  2  and  15  deal  with  the  question  of 
interest. 

Act  incorporates  a  company  with  jxjwer  to 
build  bridges  over  Assiniboine  river  be- 
tween Winnipeg  and  St.  Boniface  West, 
plans  and  site  to  be  approved  by  Governor 
General  in  Council.  As  Act  is  in  accord- 
ance with  45  Vict.,  chap.  37,  it  was  left 
to  its  operation. 

Acts  are  much  alike  in  terms,  and  com- 
ments apply  equally  to  both,  certain  of 
the  provisions  trench  on  the  subject  of 
criminal  law,  and  also  deal  with  the 
subject  of  interest  and  in  regard  to  sale 
of  intoxicating  liquors,  in  excess  of 
jjowers  of  the  local  legislature. 

Objection  was  taken  to  sec.  5,  subsec.  2, 
by  which  it  was  enacted  that  land  sur- 
veyors who,  prior  to  transfer  to  Canada, 
were  duly  authorized  as  such  by  council 
I  of  Assiniboia,  and  api^rentices  who  had 

served  that  full  term  of  three  years  with 
a  duly  authorized  surveyor,  should,  on 
application  and  payment  of  fee,  be  ad- 
mitted to  i)ractice,  on  the  ground  that  it 
would  lower  the  standard  of  the  profes 
sion  and  cause  injury  and  inconvenience 
to  the  public.  The  Act  being  intra  vires 
of  the  legislature,  it  was  allowed  to  go 
into  operation. 

.\n  Act  to  atiiciK]  and  re vi.se  the  Acts  Powers  given  to  municiiial  councils  are  in 


An  Act  to  incorporate  the  Southern 
Manitoba  Loan  Company. 

An  Act  for  the  incorjwration  of  the 
Winnijjeg  SusiJension  Bridge  Com- 
pany. 


An   Act   to   incorix)rate   the  City  of^ 
Brandon. 

Charter   of   the    City   of   Winnipeg,  [• 
Manitoba,    consolidated    fiom    the 
Act  of  incoriwration  of  the  City  of  | 

[     Winuiijeg.  j 

An  Act  to  amend  44  Vict.,  chap.  29, 
I  intituled:  "An  Act  respecting  the 
j  profession  of  Land  Surveyors  of  Mani- 
!     t<jba. " 


relating  to  Municipalities 


xces.s  of  those  which  a  provincial  legis- 
lature may  confer,  and  trench  on  subject 
of  criminal  law,  though  jwssibly  they 
might  l>e  regarded  in  the  nature  of  police 
regulations. 


824 


831 


831 


831 


832 


832 


832 


835 


833 


837 
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47    Vict.,    1884, 
chap.  32. 

Chap.  33.... 


Chap.  69. 


Chap.  78. 


48    Vict.,    1885, 
chap.  15. 


Chap.  17.. 


Chap.  18. 


Chai).20. 


Chai).20. 


Chai..  28. 


Chap.  41.. 


An  Act  respecting  Liquor  Licenses. 


An  Act  to  provide  for  the  revocation 
and  cancellation  of  liiquor  Licenses 
in  certain  cases. 

An  Act  to  amend  an  Act  to  incorporate 
the  Manitoba  Central  Railway  Com- 
pany. 

An  Act  to  consolidate  and  amend  the 
several  Acts  of  Incor^xjration  of  tiie 
City  of  WiiiniiJt'g. 


An  Act  respecting  the  Court  of  Queen's 
Bench. 


An  Act  resix'cting  the  Administration 
of  Justice. 


An  Act  to  amend  Chap.  37  of  the  Con 
solidated  Statutes  of  Manitoba. 


An   Act  respecting  Promissory  Notes 
and  Bills  of  Exchange. 


.\n  Act  to  con.solidate  and  amend  the 
Acts  relating  to  Town  Corporations. 


An  Act  respecting  Real  Property  in  tin 
Province  of  Manitoba. 


An  Act  to  amend  Chap.  58  of  the  Con- 
solidated Statutes  of  Manitoba  and 
Chap.  15,  4G  and  47  Vi(;t.,  of  the  Pro- 
vince of  Manitoba. 


Question  of  the  relative  ix)wers  of  parlia 

ment  and  the  legislatures  respecting  the 

liquor  traffic,  is  still  sub  judice. 

do  do  do 


Objections  touching  general  railway  policy 
of  Dominion. 


Section  35,  subsec.  2,  authorizes  taxation 
of  proi^erty  held  by  or  in  trust  for  Her 
Majesty,  where  it  is  occupied  by  person 
otherwi.se  than  his  official  capacity,  shall 
be  assessed  therefor.  This  is  in  conflict 
with  British  North  America  Act.  Sees. 
140  and  192  deal  with  criminal  law. 

Section  9  gives  jurisdictitm  to  court  to 
grant  letters  patent  from  crown  to  right- 
ful claimants.  Provision  unobjection- 
able, if  limited  to  crown  in  right  of  pro- 
vince of  Manitoba.  Sec.  10  authorizing 
decree  of  alimony  trenches  on  subject  of 
matrimony  and  divorce.  Sec.  14  i)re- 
scribes  rank  and  precedence  of  chief 
justice  and  other  jiulges  of  court,  and 
sec.  16  authorizes  judges  to  exercise  jur- 
isdiction in  territories  under  authority 
of  Governor  General  or  Act  of  Canada. 

Section  117  was  objected  to  on  ground 
that  the  exemptions  from  seizure  under 
execution  were  so  large  as  to  be  unjust. 
Section  considered  intra  vires.  Sees. 
166,  177,  184,  192,  194,  195  and  197  con- 
tain provisions  respecting  juries.  If,  and 
so  far  as  they  are  inconsistent  with 
special  legislation  of  parliament  of  Ca- 
nada, they  are  of  no  force. 

Relates  to  certain  exemi)tions  from  execu- 
tion in  proceedings  in  equity,  and  stands 
in  similar  position  to  that  of  sec.  117  of 
chap.  17. 

Is  really  an  Act  respecting  evidence.  Con- 
sidered unfortunate  that  the  Act  should 
be  so  intituled,  in  view  of  fact  that  sub- 
ject of  bills  and  notes  are  within  exclu- 
sive legislative  authority  of  Canada. 

Legislature  in  defining  jwwers  of  corjiora- 
tions  has  includt^l  some  which  arc,  at 
least,  of  doubtful  authority. 

Secti(jn  146  makes  ])rovision  for  pimish- 
ment  of  certain  offences  against  Act 
vvhicli  appears  to  trench  on  cnminal  law. 

By  sec.  2  the  su])erint('ndent  of  Manitoba 
in.sane  asylum  shall  not  be  comjM'lled  to 
obey  subpoena  in  anv  case,  civil  or  crim- 
inal. So  far  as  this  affects  i)rocedurt'  in 
criminal  cases  it  is  ultra  vires. 


838 
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819 


849 


849 


S49 


849 
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49    Vict.,    188(5, 
chap.  5. 


Chap.  15. 


Chap.  29. 


Chai..41.. 


Chap.  45 


Chap.  .52. 


An  Act  re8i)ecting  Probate  and  Ad- 
uiinistration. 


AnActrespectingCountyCourtJudges. 


An  Act  re.s]K'cting  the  Election  of  Mem- 
bers of  the  Legishxtive  Assembly. 


An  Act  to  further  amend  the  Marriage 
License  Law. 


An  Act  resijecting  Assignments  for  the 
benefit  of  creditors. 


.\n  Act  to  consolidate  aiid  amend  the 
luws  relating  to  Mimicipal  Corjwra- 
tion-i. 


Chap.  .V.» 
Chap.  ().-). 


An  Act  to  incorporate  tlie  ,Sa>katchf\van 
and  WfstiTn  Railway  ('innpaiiy. 


.\n  .\ct  to  incorporatt 
Railway  ('onipany. 


tlir  Sh.ll  River 


By  sees.  4  and  5  provision  is  made  for 
administration  of  estate  of  persons  dying 
intestate  without  known  heirs  or  next  of 
kin.  Pending  settlement  of  question  of 
escheat,  no  objection  to  allowing  pro- 
vincial authorities  to  administer  such 
estates,  if  steps  are  taken  to  obtain  a 
decision  of  question,  and  the  interests  of 
Canada  are  not  prejudiced. 

Provisions  of  sec.  3  by  which  it  is  enacted 
that  a  county  court  judge  shall  not  do 
certain  acts  under  the  i)enalty  of  forfei- 
ture of  office  is  ultra  vires. 

Deals  with  matters,  the  subject  of  the 
criminal  law.  See  Revised  Statute*  of 
Canada,  chaj).  168,  sec.  55. 

The  Act  authorizing  the  Lieutenant-Gov- 
ernor to  appoint  deputies  having  been 
disallowed,  the  provision  in  Act  author- 
izing issiie  of  man-iage  licenses  under 
hand  and  seal  of  Lieutenant-Governor 
"  or  his  deputy  duly  licensed  in  that 
behalf,"  should  be  repealed. 

Great  doubt  exists  as  to  authority  of  legis 
lature  to  enact  such  laws,  as  they  are  in 
the  nature  of  insolvent  Acts. 

Sections  347  and  349  defining  power  of 
municipal  and  civic  councils  to  make 
by-laws,  are  open  to  objections  fre 
([uently  made  in  similar  cases.  Sees.  366 
and  307  and  734  deal  with  criminal  law 
and  are  vmnecessary.  See  Revised 
Statutes  of  Canada,  chap.  157,  sec.  8 ; 
chap.  162,  sec.  34;  chap.  174,  sec.  28, 
ct  scq. 

Power  to  build  branch  lines  granted 
by  the  Act,  should  be  subject  to 
the  ju-ovision  in  46-47  Victoria  (Mani- 
toba), chap.  47,  as  to  building  of  lines 
in  the  <idded  territory  south  of  the 
Canadian  Pacific  Railway,  except 
such  as  run  south-west  and  not 
1      within  15  miles  of  latitude  49°. 


70     Vict., 
chap.  M. 


1S.S7.  An  Act  t< 

tori;i. 


•ii.l   chai..  45  of   -i;)  \' 


Chap.!* 


Chap.  'J<l. 


.\n  .\il  iis|N(tiii^' Cumity  <" ts. 


( )riginal  Act,  of  which  this  is  an  amending 
.\ct,  is  substantially  an  insolvent  Act, 
and  many  of  its  jjrovisions,  therefore,  are 
uUru  vires  of  a  provincial  legislature. 

Sic.  ".(infringes  upon  ai)iK)inting  i>ower  of 
1     (lovcrnor  General  under  British  North 

.Aiin'rica  .Act,  as  assuming  to  define  or 
I  limit  (pialifications  of  county  court 
j     iiid^M'.     Sees.  92  and  2:U  infringe  ui)on 

tlic  subject  of  criminal  law. 

.\n  .\<  t  ie,p.ctiiivrthe'riea->iry  l)ei>art   Sec  .Vi  is  in  conflict  with  sec.  35  of  chap, 
ineiit     and    the    .Vuditin^'    of    Public      KU,  Revised  Statutes  of  Canada,  and  is 

I     an  encroachment  \\\K>u  the  criminal  law 

n 


Mint.- 
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Act. 


51    Vict.,     1888, 
chap.  5. 


Chap.  6. 


Chap.  20. . , 


Chap.  38. 


Chap.  47. . 


Chap.  48. . . 


Chap.  49. 


Chap.  50. . 


Chap.  51. . . . 
Chajx  52. . . . 

Chap.  .53. . . . 


52  Vict.,  1888-89, 
cliap.  2. 


An  Act  providing  for  the  construction 
of  certain  Railway  Lines. 


An   Act   respecting    Expropriation  of 
Lands. 


An  Act  to  amend  chap.  5  of  50  Victoria, 
intituled : 

An  Act  to  amend  chap.  47  of  the  Acts 
passed  in  46th  and  47th  years  of  Her 
present  Majesty's  reig^i,  being  an  Act 
to  encourage  the  building  of  railways 
in  Alanitoba. 

An  Act  to  incorporate  the  Brandon  and 
Hock  Lake  Railway  Company. 


Reasons  for  Objection  or  Comment, 


Sec.  8  purports  to  enable  the  railway  com-     896 
missioners    to    expropriate    the    public 
Crown  lands  of  Canada,  which  is  lieyond 
the  competence  of  the  provincial  legis- 
lature. 

Open  to  the  same  objection,  as  chap.  5,      890 
sec.  22,  jiroviding  for  determination  of  I 
compensation  for  lands  taken,  is  ultra 
vires. 


Original  Act  relates  more  or  less  to  the 
subject  of  in.solvency. 

Sec.  5,  subsec.  22,  is  legislation  in  refer- 
ence to  aliens,  over  which  the  parliament 
of  Canada  has  exclusive  jurisdiction. 


Infringes  ujxjn  the  provisions  of  art.  10  of 
sec.  92  of  the  British  North  America 
Act,  i)erniitting  provinces  to  enact  laws 
in  resjject  to  local  works  and  undertak 
ings  «  *  *  excejit  lines  of  rail 
way  *  *  *  extending  beyond  limits 
of  province.  If  the  line  joins  that  of 
the  Canadian  Pacific  Railway,  this  is 
by  sec.  30()  of  the  Railway  Act  declared 
to  be  for  "  the  general  advantage  of 
Canada,"  and  therefore  exempted  from 
the  legislative  jurisdiction  of  the  i)ro- 
vince.  Sec.  15  deals  with  the  subject  of 
alien 

An  Act  to  amend  an  Act  to  incorixjrate  Open  to  same  objection  as  chaj).  47. 
the  Brandon,  Sourisand  Turtle  iloun- 
tain  Railway  Company. 

An  Act  to  incorporate  the  Emerson  and  Open  to  same  objection  as  chap.  47.     Sec, 
Noi'th-western  Railway  Comiiany.  17  provides  for  deixjsit  of  mortgage  in 

office  of  Secretary  of  State  for  Canada, 
an  office  not  in  any  way  subject  to  legis- 
lative authority  of  provincial  legislature. 

An  Act  to  incorporate   the   Emerson,  Subject  to  same  objections  as  cliap.   47, 
Souris   and  Brandon  Railway  Com- 
pany. 


An  Act  to  incorporate  the  Manitoba^ 
Central  Railway  Company. 

An  Act  to  incorporate  the  Turtle 
Mountain  and  Manitoba  Railway 
Company. 

An  Act  to  incorporate  the  Winnipeg 
and  Sou  til -eastern  Railway  Com- 
pany. 


and  also  contains  ])rovisions  relating  to 
aliens.  Sec.  3  is  uHrd  vires,  as  dealing 
withthe  building  of  bridges  and  other 
erections  over  navigable  waters. 

Open  to  same  objections  as  chap.  47    


do 


do 


<lo 


do 


An  Act  respecting  the  Northern  Pacific  See.  4  ai)i>ears  to  infringe  sec.  92,  art.  10, 
and  Manitoba  Railway  Company.       j     of  British  North  America  Act,  perniit- 

ing  the  i^rovince  to  enact  laws  in  re- 
s)ject  to  local  works  and  undertakings, 
exce])t  lines  of  railway  ""  *  *  ex- 
tending l>eyond  limits  of  ])ruvince. 
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Act. 


49  Vict.,  1888-89, 
chap,  19. 


Chap.  51. . , 


53    Vict.,     1890, 
chap.  7. 


Chap.  8.   . 


Chap.  49.. 


Chap.  14... 


Cliap.  15. 


Title. 


An  Act  to  provide  for  the  crossing  of 
one  railway  by  another. 


An  Act  to  incorporate  the  Selkirk  East- 
ern and  Western  Colonization  Rail- 
way Company. 


An  Act  respecting  the  cancellation  and 
amendment  of  Plan.s. 


An  Act  to  amend  the  Act  respecting 
the  cancellation  and  amendment  of 
plans. 

An  Act  to  i)rovide  special  s\irveys  in 
any  city,  town  or  village. 


An  Act  to  i)rovide  that  the  English 
language  shall  l)e  the  official  language 
of  the  province  of  Manitoba. 


Reasons  for  Objection  or  Comment. 


in  Act  resi)ecting  the  Executive 
ministration  of  Laws  of  this  Pro\ 


Chap.  'M. .    .An  Act  rcsi)ecting  IVtty  Trespasses. . . 
Chap.  30. ...  An  Act  res|)ecting  tlie  Public  Health. . 


Chiip.  .Si' l.Aii  .\ct  f,,r  the  iirot.ctinn  of  (Jauie  and 

l''ui   bearing  Alllmal^. 


Cliap.  .'C .\ii_.\ct   iv~p.ctiiiLr   thr    Orparliiicnt  of 

Kilucatiou. 
<'''iai'-  -'^ \i"  Act  r.>|H-,-tiii^'  Public  ScIkmiI^ 

f'liap.  .".1.         .\ii  .\ct    ic^|„.,tiiii.'    Municipal    In-titu- 
1      ti.pii>. 


Questionable  whether  provincial  le^sla- 
ture  can,  by  legislation,  interfere  with  a 
railway  authorized  to  be  built  by  parlia- 
ment. 

Sec  remarks  on  disallowance  on  chap.  4  of 
50  Victoria,  1887,  pa.ge  857.  Sec.  3, 
authorizing  construction  of  bridges,  in- 
fringes uix)n  the  exclusive  power  of 
legislation  by  parliament  upon  the  ques- 
tion of  navigation. 

Provides  that  cancellation  of  plan  or  sub- 
division of  plan  of  town  or  village  site  ; 
may  be  aimulled,  varied  or  amended. 
Provincial  legislature  cannot  legislate  as 
respects  any  tract  of  land,  including  lots 
not  patented  by  the  Crown. 

Makes  provision  for  j)ayment  into  court  of 
money  in  certain  cases.  Open  to  the 
same  objection  as  chap.  7. 

Provides  for  correcting  of  supposed  errors 
in  existing  surveys  of  plans  or  sites  of 
towns  or  villages.  Open  to  the  same 
objection  as  chaps.  7  and  8. 

Power  of  local  legislature  to  amend  or 
repeal  sec.  23  of  the  Manitoba  Act,  33 
Victoria,  chap.  3,  admits  of  great  doubt. 

Is  transcript  of  Act  passed  by  Ontario 
legislature  in  1888,  chap,  o,  the  constitu- 
tionality of  which  is  being  now  adjudi- 
cated upon. 

Section  1  bears  close  relation  to  cri  minal  law. 

Sections  2  and  4  appear  to  infringe  on  the 
exclusive  ixjwer  of  i)arliament  to  legis- 
late as  to  trade  and  conmierce  and  to 
quarantine. 

Sections  (>  and  7  not  within  authority  of 
legislature,  as  affecting  trade  and  com- 
merce. Sec.  8  legislates  as  to  game.  No 
1  (revision  in  Briti-sh  North  America  .A.ct 
sjtecitically  gives  power  to  legislature  to 
legislate  as  to  game.  In  i)rovince  all 
lands  were,  and  all  ungranted  lands  are 
still,  the  proi)erty  of  Canada. 


Page. 


912 


914 


V928 


928 


929 


929 
929 


929 


S.c  pp.  <»50  to  988 947 


Chap.  r.i. 


.\n  Act    i..,|H  ctiir_'    the    \\iiiiii|...ir  and 
I  »iilutli   l;.til\\  ay  (  '.Miipanw 


.\    nnnilier  of  provisitms  are  nitra   vircK.'     930 
.Section  4(19  does  not  give  citv  of  Winni- 
]icg   ]Kiwer  (otherwise   than  as  Acts  of 
Canada   may   allow)   authority    to   con- 
st lau't  works  in  tliat  section  mentioned. 

Act    autliori/.es    construction    of   railway      930 
tidni    Winnipeg  to   international  Innni- 
ilai\-.      I  )otibtful  if  this  is  a  local  work  or^ 
uncicrtaking  witliin  meaning  of  Briti.sh 
-Xorth  America  Act,  sec.  92,  Act  10  (a). 
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Act. 


54   Vict.,    1891, 
chap.  33. 


56   Vict.,    1893, 
chap.  45. 

Chap.  46.... 


Chap.  47. 


57   Vict.,    1894, 
chap.  28. 

ChaiJ,  43.... 


Title. 


An  Act  to  incorporate  the  Norwood 
Bridge  Company. 


An  Act  to  incorporate  the  Melita") 
Northern  Railway  Company.  I 

An  Act  to  amend  an  Act  to  incorpor-  f 
ate  the  Miniota  North-western  | 
Railway  Company.  J 

An  Act  to  incorporate  the   Winnipeg 
Canal  and  Water  Power  Company. 


An  Act  to  amend  the  Public  Schools 

Act. 


Reasons  for  Objection  or  Comment, 


In  so  far  as  Act  seeks  to  authorize  con- 
struction of  bridge  over  Red  River  (a 
navigable  river)  Act  is  beyond  the  com- 
petence of  provincial  legislature. 

May  in  effect  authorize  construction  of 
lines  of  railway  connecting  two  pro- 
vinces or  extendmg  beyond  the  limits  of 
province,  and  if  so,  is  beyond  the  com- 
petence of  provincial  legislature. 

Provisions  appear  to  be  intended  to  em- 
power company  to  divert  the  waters  and 
occupy  beds  of  rivers  which  are  the 
property  of  Canada,  and  in  that  view  is 
ultra  vires  of  provincial  legislature. 

See  pp.  995  to  1004. 


An  Act  to  incorporate   the  Manitoba  Section  12  trenches  npon  subject  of  crimi- 
Farming,    Colonization    and    Water      nal  law,  and  is  ultra  vires. 
Company,  (Limited). 


Chap.  47 An  Act  to  incorporate  the  Winnipeg 

Natural    Gas  and    Petroleum  Com- 
pany. 


58-59  Vict.,  1895, 
chap.  6. 


An  Act  respecting  the  constitution  and 
practice  of  the  Court  of  Queen's  Bench. 


Section  31 


do 


do 


Is  ultra  vires,  so  far  as  it  intends  to  con- 
stitute judges  of  the  county  court,  as 
local  judges  of  court  of  queen's  bench. 


Page. 


991 


993 


993 
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994 


1006 


BRITISH  COLUMBIA. 


.35    Vict., 
chap.  4. 


1872, 


Cliap.  12.... 

Chap.  31  . . . 

Chap.  35.... 
Chap.  2G . . . . 


An  Act  to  define  the  privileges,  immu-  This  Act  appears  to  be  a  transcript  of  the 
nities  and  powers  of  the  Legislative      Act  of  Ontario,    32   Victoria,   chajj.  3, 
Assembly,  and  to  give  summary  pro-      1868,    which    was    disallowed   as   ultra 
tection  to  persons  employed   in   the      vires. 
publication  of  Sessional  Papers. 

Ad  xVct  to  make  provision  for  inquiries  Sec.   2  declares  any   wilfully   false   state- 
respecting  public  matter.s.  mcnt,  &c.,  to  be  a  misdemeanour.     Thi 

properly  belongs  to  criminal  law. 
An  Act  to  amend  the  Land  Ordinance,  "" 

1870. 


An  Act  respecting  Municipalities. 


Sec.  4  is  objectionaVjle  for  the  same  reason 
as  stated  respecting  chap.  12.  i 


Sec.  18 


do 


do 


do 


An  Act  respecting  the  Registration  ofllt  may  be  questioned  whether  this  is  not! 
Births,  Deaths  and  Marriages  in  thei     dealing  with  statistics 
Province  of  British  Columbia. 


Chap.  30 lAn  Act  to  make  provision  for  the  Re- The    opinion    expres.sed    that   no   foreign 


gistration    in    British    Columbia    of 
certain  Foreign  Companies. 


37  Vict.,  1873-74,  An  Act  to  extend  the  provisions  of  the 
chap.  4.  I     Coroner's.Tury  Act,  1866,  to  the  main- 

land of  British  Columbia. 


company  liaving  other  than  "  provincial 
objects  ■'  could  legally  be  registei-ed 
under  this  Act. 

This  Act  gives  tlie  coroner  power  to  em- 
panel a  jui-y  of  not  less  than  six  for  tliC' 
purpose  of  any  inquisition.  It  is  ques 
tionable  whether  tliis  is  not  a  branch  of 
criminal  procedure. 
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1015 
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1015 
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37  Vict.,  1873-74, 
chap.  12. 


38    Vict.,     1875, 
chap.  18. 

.39    Vict.,     1876, 
chap.  1. 


Chap.  2..., 
Chap.  3... 


Chap.  5. 
Cliap.  8. 


Title. 


Reasons  for  Objection  or  Comment. 


An  Act  to  make  better  provision  for  Sec.   15  speaks  of    the    conviction   of  an 


the  Qualification  and  Registration  of 
Voters. 

An  Act  to  make  Powers  of  ^Attorney 
valid  in  certain  cases. 

An  Act  to  amend  the  Municipality  Act, 
1872,  and  amendments  thereto. 


An  Act  to  amend  and  consolidate  the 
Public  Acts. 

An  Act  to  ]>rovide  for  the  maintenance 
of  the  Wagon  Road  from  Yale  to 
Cariboo. 


.\n  Act  to  make  better  i)rovi.sion  for 
ilie  Qualification  of  Voters. 


"offence," 


Sec.  7  appears  to  trench  upon  the  criminal 
law. 

This  Act  contains  several  provisions  with 
reference  to  licenses,  with  respect  to 
which  the  ix)wer  of  local  legislatures  is 
in  controversy. 

Sec.  43  speaks  of  "offences  " 


Pointed  out  that  the  principle  of  this  Act 
might  be  so  extended,  as  to  raise  the 
question  whether  such  legislation  does 
not  trench  upon  the  regulation  of  trade 
and  commerc. 

Sec.  13  seems  to  trench  upon  criminal  law. 


'A'.)    Vict..     lS7ti 
chap.  11. 


ri.ai>.  IL' 
Chap.  -il. 


Jo    \itt.,     is;: 
chap.  ."'. 


•■ha)..  '.1. 


An^  Act  to  Assess,   Levy  and  Collect  Sec.  10— The  exemption  from  the  fi.xed  tax 
Taxes  oil  Property  in  iirltish  Colura-      of  five  cents  on  unoccupied  land  is  not 

as  extensive  as  the  exemption  from  the 
tax  on  the  assessed  value,  and  might  be 
argued  to  include  lands  ""held  as  Do- 
minion railway  lands  "  or  to  be  conveyed 
to  the  Dominion  government  under  the 
11th  section  of  the  terms  of  union," 
M-hicli  are  exempted  from  the  oi)eration 
of  the  8tli  section.  Sec.  38  appears  to 
trench  ui>on  the  criminal  law.  Sec.  13, 
schedule  B,  deals  with  the  subject  of 
census  and  statistics,  but  similar  legis 
lation  in  other  provinces  has  been  left 
to  its  o])eration. 

• 
I 

All  .\ct  to  aini-u.l  tlif  Licenses  Ordin- Tliis  Act  attemjjts  to  regulate  Trade  and 
aiic-,  ISi),.  Commerce,  and  is  opiX)sed  to  the  spirit 

i     of  tlie  Union  Act,  and  in  violation  of 
j     sound    i)rinci])les   of    taxation,    and    of 

I     niiscliievous  tendency. 

I 

All  Act  to  fnith.r  am.n.l   tla-  Licenses  The    remarks  made  upon  chap.   11   api)lv 
Onhnanee.  IsC,?.  ai.s,,  to  ihis. 

An  Act  tnaiiieii.ltlie  I'nueinl  Atti.niey  This  Act  (U)es   not   proj)erly  amend    the 
^'''  '•'^'•'-  criminal  i)rovisions  of  the  Act  of  1875; 

objected  to. 

An  Art  r.~|.e.  iinv:  the  i|naliticatiMM  !,„  Section  4  and   ('>  jirovide  fimnishment  for 

the  ..ttic.  >  Mt    Mavur  and  ( 'Mnnc, M.  .,•- j     making  false  declaration. 

in  eert.iin  inunicipalil  les. 

I 
An    Act    tn  .■nal.l..   Muni.'ipal    Cnrp.  .i -[s.^tinn  .S  appears  to  deal  with  question  of 

at|..n,  IM  |,;,>.-  l',\-l.,u-.   |.,r  th.     .ah    ■  Y,      interest. 

Lan.U  h.i Tave^. 


All  Act  to  authnri/..-  e.rtaiii  nninicipali 
ties  tu  retain  anil  iisi'  tiie  Conrt  tines, 
fe-s  and  forfeitures  as  part  of  tin 
Ci\ic  K'venue. 

It 


I'hi-  is  wide  cnougli  to  include   fines,  &c., 
tor    lireaches    of    the    criminal    law    of 

'  'anaihi. 


Page. 
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40    Vict.,    1877, 
chap.  10. 


Chap.  11. 
Chap.  13. 


An  Act  to  amend  the  Assessment  Act,  The  power  to  tax  the  salaries  of  persons  in 
1876.  the  service  of  the  Dominion,  was  under 

consideration  of  the  Court  of  Appeal  of 
Ontario  in  reLeprohon  to.  City  of  Ottawa, 
when  this  Act  was  left  to  its  operation. 

An  Act  to  prevent  the  destruction  of  Sections  8  and  9  use  the  term  "offence." 

pasturage  on  the  Islands,  in  the  Gulf 

of  Georgia. 
An  Act  to  encourage  the  Mining   of  Section  4,  providing  that  the  loan  or  pay- 


Chap.  14. 


Gold-Bearing  (Quartz. 


An  Act  relating  to  Minerals  other  than 
Coal. 


Chap.  15. . 


An  Act  to  make  regulations  with  res- 
pect to  Coal  Mines. 


ment  of  $15,000  oy  the  province  to  the 
company  erecting  the  first  quartz  mill, 
at  a  sjjecified  place,  sliall  constitute  a 
first  niortgag'e  on  all  the  ])roperty  of  the 
con)i)any,  might  interfere  with  the  vested 
rights  of  private  individuals 

Section  11,  ujxm  this  secticm  the  danger  is 
pointed  out  of  allowing  legislation  which 
mcreases  from  time  to  time  the  jurisdic- 
tion of  the  mining  court,  the  judge  of 
which  has  not  been  appointed  by  the 
Governor  (ieneral.  Section  14  applies 
the  Act  to  unofcui)ied  and  unreserved 
crown  lands.  Tlie  two  years  limit  of  tht 
terms  of  union  liaving  expired,  this  is 
within  their  competence,  but  the  incon 
venience  which  might  arise  from  selling 
lands  contiguous  to  any  possible  line  for 
the  Pacific  railway  is  jxtinted  out 

The  word  "offence"  already  objected  to 
occurs  fifty-two  times  in  this  act.  Sec 
14,  deals  with  weights  and  measures, 
Sec.  32,  deals  with  criminal  law.  Sec 
4(5,  subsec.  28,  deals  with  malicious  in 
jury  to  pnjperty. 


Chap.  18. 


Chap.  19. . 


An  Act  to  amend  tlie  Election  Regu-  Section  8  uses  tlie  word 
lation  Act,  1871. 


'  offence. " 


An  Act  to  amend  the  Law  relating  to  Section  11,  subsec.  1,  so  far  as  relates  to 
procedure  at  Elections  of  Members  of  ^     forging  or  counterfeiting,  trenches  ujjon 
the  Legislative  Assembly  of  British;     the  criminal  law. 
Columbia.  1 


Chap.  24. .  .  .  An  Act  to  consolidate  the  laws  relating 
to  the  Legal  Profession  in  this  Pro- 
vince. 


Chap.  30. 


Provisions  of  this  Act  jjlacc  restiictions 
upon  adaiissiiins  of  barristers  and  attoi-- 
neys  to  j)racticc  in  the  courts  of  pro- 
vince. Dominion  interests  [wssibly  pre- 
judiced, if  judges  for  courts  of  provincei 
had  to  be  selected   from  tlie  bar  of  the 

province.  ■ 

I 

An  Act  to  prohibit  the  sale  or  gift  of  Section  23  deals  with  ciiininal  law.  Sec.  3 

Intoxicating  Liepiors  to  .Minors,  and,     u.s(\s  the  word  '"ofi'euce."  j 

to  prevent  the  fretiuenting  of  Liquor  i 

Saloons  by  such  persons.                        |  ' 

41-42  Vict.,  1878, i  An  Act  to  amend  the  Assessment  Act,  Accoi-ding  to  the  decision  in  rr  Ross  r.-:.\ 


1047 

1047 
1047 


1048 


1050 


1051 


1051 


10.5(5 


chap.  315. 


187(5. 


Torrance,  the  attempt  to  add  25  per 
cent  and  18  ])er  cent  interest  thereon  to 
unpaid  taxes,  is  void.  The  other  pro- 
visi(jns  of  tli(^  Act,  tliougli  stringent,  are 
within  the  powers  of  the  legislature  and 
were  ])resuined  to  have  Ijeen  found 
necessary. 
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42    Vict      1879,  Ah  Act  to  amend  the  practice  and  pro- 
chap   12.  1     cedure    of    the    Supreme    Court    of 
I     British  Columbia,  and  for  other  pur- 
poses relating  to  the  better  adminis- 
tration of  justice. 


Chap.  13. 


Reasons  for  Objection  or  Comment. 


Page. 


Chap.  23. 


'  The  Judicial  District  Act,"  1879. 


.\n  Act  to  amend  the  Licenses  Ordi 
nance,  1867. 


Chap.  30.. . .  The  Public  Schools  Act,  1879 


Objection  taken  hj  judges  to  12th  section 
empowering  Lieutenant  -  Governor  in 
Council  to  make  rules  of  court,  as  making 
them  more  under  control  of  jnovincial 
legislation  than  they,  as  Dominion  offi- 
cers should  be,  and  that  their  indepen- 
dence as  judges  may  be  interfered  with. 
Sec.  14  in  so  far  as  it  assumes  to  change 
the  present  practice  of  holding  courts  for 
the  trial  of  criminal  cases,  is  beyond  the 
power  of  the  provincial  legislature. 

Policy  of  Act  adopted  by  parliament  of 
Canada,  and  provision  being  made  for 
salaries  of  two  additional  judges  provided 
for  by  Act,  it  was  left  to  its  operation. 

Question  whether  Act  was  not  an  inter 
ference  with  regulations  of  trade  and 
commerce  seemed  to  require  considera- 
tion, but  as  Act  was  deemed  to  come 
within  subsec.  9  of  sec.  92  of  British 
North  America  Act,  it  was  left  to  its 
operation. 


Section  25  declares  a  false  declaration  of  a 
right  to  vote  a  "  misdemeanour." 


1075 


1076 


1077 


43  Vict.,    1880, 'An  Act  to  alwlish  the  priority  of  and  Seems  to  entrench  uix)n  the  question  of 
chap.  4.'  i     amongst  execution  creditors.  I     bankruptcy  and  insolvency. 

Chap.  10 '  An  Act  respecting  the  fraudvilent  pre- 'Seems  to  entrench  upon  the  subject  matter 

I     ference  of    creditors    by    per.sons    inj     of  insolvency. 
I     insolvent  circumstances. 

44  Vict.,    1881,  An  Act  to  carry  out  tlie  objects  of  the  Provisions    of    Act    objected    to    by   the 
c-hap.  1.  lietter  adminiWiition  of  .Justice  Act,  I     judges,  but  as  Order  in  Council  under 

1578,  and  the  Judicial   District  Act,!     section  7  has  been  sanctioned  by  Gov 

1579.  ernor  General  in  Council,  Act  left  to  its 

1     oiH'ration. 

Chap.  1.5..  .     An  Act  to  amend  the  Cold  Mining  and  Section  10  objected   to,  but  as  provisions 
Miniral  .\cts.  are  clearly  connected  with  administra- 

tion of  justice  in  the  province,  and  the 
jurisdiction  of  a  provincial  court.  Act 
left  to  its  operation. 


46     Nict. 
chap.  .'J, 


1.H83,  .\n  Act  relating  to  Cnunty  Courts 


•  Question  arose  as  to  inconvenience  occa- 
sioned by  existence  of  Act,  in  view  of 
fact  that  new  county  court  judges  not 
a|iiiiiinted,  but  as  sec.  34  provides  that 
in  any  eases  where  the  ofiice  of  a  county 
fdurt  judge  in  any  district  is  vacant  or 
not  tilled  up,  it  is  lawful  for  judge  of 
suiireine  court  to  perform  the  duties, 
.Vet  left  to  its  operation. 

Chap.  1") \n  .\rt  to  aiueml    tlii'  Smuass   Dykiii^r   Vet  petitioned  against  on  gi-omid  that  it  is 


1075 


1078 


1078 


1079 


1079 


1089 


Act,  1S7.S. 


an  alteration  without  con.sent,  and  that 
it  is  (.r  po.tt  fdcto  and  retroactive  and 
l)io\isions  unfair  and  tyrannical,  but  as 
Act  is  witiiiii  legislative  authority  of 
jirovince,  it  was  left  to  its  o{xiration 
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46    Vict.,    1883, 
chap.  25. 


47    Vict.,     1884, 
chap.  2. 

Chap.  4 


48    Vict.,    1885, 
chap.  25. 


Chap.  2(), 


Chap.  28. 


49    Vict.,    188(J, 
chaj).  20. 

Chap.  25,... 
Chap.  32.... 
Chap.  33. . . . 
Chap.  35.... 


51    Vict.,     1888, 
chap.  35. 


An  Act  to  incorporate  the  Columbia 
and  Kootenay  Railway  Company. 


An  Act  to  prevent  Chinese  from  acquir 
ing  Crown  Lands. 

An  Act  to  regulate  the  Chinese  popula- 
tion of  British  Columbia. 


An     Act    to    consolidate 
Schools  Act. 


the    Public 


An  Act  to  authorize  the  appointment 
of  a  Commission  of  inquiry  concern 
ing  the  genuineness  of  an  alleged 
transfer,  dated  23rd  June,  from  cer- 
tain Indians  to  one  J.  M.  M.  Spinks. 

An  Act  for  the  alxjlition  of  certain  tolls. 


An  Act  respecting  Land  Surveyors  and 
the  Sm-vey  of  Land. 

An  Act  to  incorjjorate  the  Vancouver 
Electric  Light  Comjjany. 

An  .4.ct  to  incor]>orate  the  City  of  Van 
couver. 

An  Act  to  incorporate  the  Coquitlam 
Water  Works  Company  (Limited) 

An  Act  to  incoriJorate  the  Vancouver 
Water  Works  Company,  1886. 

An  Act  for  granting  certain  sums  of 
money  for  the  public  service  of  the 
Province  of  British  Columbia. 


Act  gives  company  jxjwer  to  establish  a 
line  of  steamships.  Questions  arise. 
Will  company  by  means  of  steamships 
divert  trade  from  Canadian  railways  and 
territory,  to  United  States  railways  and 
territory,  and  does  Act  authorize  the 
company  to  establish  a  line  of  steam- 
shijfs  between  this  province 'and  a  foreign 
country  ?  Request  made  that  the  Act 
be  amended  by  providing  that  nothing 
therein  contained  shall  authorize  the 
company  to  establish  a  line  of  steamships 
between  this  province  and  any  British 
or  foreign  country. 

I"  Question  arises  as  to  constitutionality  of 
Acts  applying  to  a  iwrtion  and  not 
to  the  whole,  of  the  population  of 
the  province.  Question  also  as  to 
whether  or  not  the  legislature,  in  the 

<  exercise  of  its  jx)wers  to  imjwse  a 
direct  ta.x,  can  so  imiK)se  it  as  to  limit 
or  restrict  that  intercourse  among 
lieople  of  different  nations,  which  con- 
stitute one   of   the   elements   of  com- 

V     merce. 

Section  51  jjrovides  that  any  person  wil- 
fully making  false  declaration  of  his 
right  to  vote,  shall  be  guilty  of  "misde- 
meanour." Trenches  on  criminal  law. 
Sec  32  and  33  Victoria,  chap.  23,  sec.  2. 

Section  1  provides  that  any  witness  who 
on  investigation  therein  mentioned, 
shall  make  any  false  statement  or  oath, 
or  affirmation,  shall  incur  a  penalty  of 
§500. 

Principle  of  Act  might  be  so  extended,  as 
to  render  it  necessary  to  consider  tlie 
question  whether  such  legislation  does 
not  trench  on  regulation  of  trade  and 
commerce. 


These  Acts,  cha|).  20,  (sec.  S),  clin]).  25. 
(sec.  23,)  chap.  32.  (sec.  184),  chaj).  ,33, 
(sees.  12,  14,  23,  and  28),  chap.  35, 
(sees.  11,  13,  21  and  25),  contain  jjro- 
visions  ccmflicting  with  criminal  law. 
^  Provisions  of  sec.  1!)7  of  chap.  32 
should  be  limited  in  its  ai^plicatioii  t(j 
hues  and  penalties  under  legislative 
control  of  British  Cohmibia  legislature. 
Sec.  142  of  cha]).  32  contains  provisions 
open  to  (piestion. 


Section  1  and  .scliedule  B  authorize  jiay- 
iiient  of  money  for  services  in  connec- 
tion with  graving  dock  at  Esquimault. 
Same  to  be  chargeable  to  Dominion  gov- 
ernment. Claim  iKjt  properly  chargeaV^le 
to  the  Dominion  government,  and  no 
recognition  could  be  made  of  the  claim. 
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51     Vict.,    1888, 
chap.  39. 


Chap.  42. 


An  Act  to  prevent  the  spreading  of 
noxious  weeds. 


An   Act  relative  to  the  corjioration  of 
the  Citv  of  New  Westminster. 


Chap.  44. . 


Chap.  46. . 


52    Vict., 
chap.  18. 


188'.t 


.\n  Act  to  incorporate  the  Crow's  Nest 
and  Kootenay  Lake  Railway  Com 
■panj'. 


An   Act   to   incorjwrate  the  Kootenay 
Railway  and  Navigation  Company 


.\n  Act  to  amend  the  Law  relating  to 
Municipalities,  and  to  repeal  51  Vic- 
toria, chap.  88,  intituled  :  "  An  Act 
resi)ecting  Municipalities. " 


Doubtful  if  within  power  of  legislature.  Is 
more  legislation  affecting  the  criminal 
law.  Provision.s  of  the  Act  itself  are 
objectionable. 

Section  1  is  of  doubtful  validity,  in  view  of 
exclusive  powers  of  parliament  on  sub 
ject  of  bills  of  exchange  and  promissory 
notes.  Sec.  102  provides  for  payment 
of  judge  while  engaged  in  revising  of 
assessment  lists  objectionable,  which  can 
only  be  done  by  parliament.  Sec.  142 
gives  ix)wer  to  pass  by-laws  on  subjects, 
which  are  matters  within  exclusive 
authority  of  parliament. 

Sec.  23  infringes  on  the  legislative  aiithor- 
ityof  the  Dominion  parliament  in  regard 
to  bills  of  exchange  and  promissory 
notes. 

The  objects  for  which  the  company  is 
incorporated  are  not  "  local  works  and 
midertakings  "  within  the  meaning  of 
sec.  92  of  the  British  North  America 
Act,  but  come  within  exceptions  "A  " 
and  "  B"  of  art.  10. 

Powers  granted  to  municipal  councils 
objectionable. 


1113 


1113 


Chap. 
Chai). 

Chap. 
Chap. 


An  Act  to  prevent  tresi)ass  on  inclosed 
(Jrouiids. 


2*)... 

33. ...An  Act  to  amend  the  New  ^V'estminste^  ^ce  report  of   the  Minister  of  Justice  on 


Trenches  on  the  criminal  law  and  the  Act 
resjjecting  malicious  injuries  to  proi>erty 


:<4  . . 
X>.. 


.Vet,  lS,ss. 


.\ii   .\eT    to    iiicori 
\\'csti'rii  (Icnti'.i 


chap.  42  of  1888,  page  1113.     Act  objec- 
tionable as  granting  enlarged  ix)wer  to 
city  council  to  pass  by-laws, 
i 

)iatc   the    ( ";uKulian;See.    34   authorizes   the   i.ssue   of   bills   of 
IJailway  ( '(nnpaiiy. I     excliange  and  promissory  note 


\u  .\ct  t>i  iucorix irate  the  Culuinbia  Infringes  on  the  i>rovisions  of  sec.  !)2, 
aii'l  Knutfiiay  liailway  and  \aviga-;  suhsec.  10,  of  British  N\)rth  America 
tioii  ( 'iiinp;iiiy.  j     Act,  by  incorjiorating  a  line  of  steamships 

I     between    the    province    and    a   foreign 
I     country. 


Siiiitlni  II  Itailuay  ('iii]i|>any  Act. 


ClMp.  3t;  ..     .Vii  .\<t  ti)  aiiniid  till- N,w\\'.-tinin.-<t»T  .Vuthority   granted    to  bridge  the   Fraser 
Chap.  40... 


Hi\-er   (a  navigable  stream)  is  an  inter- 
fiTcnce  with  the  jKuvers  of   parliament. 


.An  .\ct  t-i  .-uii.-ii 
IH.ratioi!  .\(-t. 
Incni  p.  ii.itiiiii 


d  thi-  \  aiu.-u\i\(-i-  I  ii( 
Silt;,  .-ui.ltlii-  \'aii(-(Hi 
.Viii'-ndiiii-ul   .\ct,  \> 


:,:i    vi.-t., 

chji|>.  3. 


is;»o. 


I' -nil 


f'lr  t-~talili--liini,'- 

lt>iI-V. 


rhe  power  of  the  jn-ovincial  legislature  to 
authorize  a  mimicii)al  council  to  jiass 
li>-laws  on  subjects  mentioned  in  thel 
.\i-t  i.-<  doubtful.  .See  re|iort  of  the  Min-' 
isti-r  of  .lustic-f  on  (Quebec  legislation  of i 
ISSii,  pages  43',^,  437 


-uilr  }{•■-  Si-c.  4,  providing  for  the  transfer  of  a  boy 
from  common  jail  to  reformatory,  is 
iiltni  i-ircK  if  the  (jrisoner  was  committed 
inider  any  other  authority  than  that  of 
a  |)rovincial  legislature. 


1116 
111& 

1117 

1 

1117 
1117 

1117 
1118 

1118 
1118 

1120 
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Act. 


63   Vict,     1890, 
chap.  il2. 


Chap.  16. . . . 


Chap.  20. . . . 


Chap.  68. . , 


54    Vict., 
chap.  1. 


1891, 


Chai).  6. 


Chai>.  14. . 


Chap.  29. 


55ll.Vict.,    1892, 
chap.  20. 


Chap.  33. . . 


Chap.  48. 


36    Vict.,     1893, 
cliap.  15. 


Chap.  30. 


An  Act  to  amend  the  Game  Protection 
Act. 


An  Act  to  incorporate  the  Columbia 
and  Kootenay  Railway  and  Naviga- 
tion Company. 

An  Act  to  incor^)orate  the  New  West- 
minster Electric  Light  and  gMotor 
Power  Company. 


An  Act  to  regulate    the    clearing    of 
Rivers  and  Streams, 


An  Act  for  the  Protection  of  Cattle.. 


An  Act  to  prevent  the  spread  of  Con- 
tagious Diseases  among  Horses  and 
other  Domestic  Animals. 


An  Act  to  further  amend  the  Jurors 
Act. 


An  Act  to  consolidate  and  amend  the 
Municipal  Acts. 


An  Act  to  amend  and  consolidate  the 
Acts  for  the  protection  of  certain 
animals,  birds  and  fishes. 

The  Municipal  Act  of  1892 


Reasons  for  Objection  or  Comment. 


Operates  directly  as  a  restriction  on  trade 
and  commerce.  Parliament  has  also 
legislated  respecting  the  exportation  of 
game  (Revised  Statutes  of  Canada,  cha}). 
33,  sec.  7). 

Objects  of  company  are  not  provincial  but 
international. 


Sec.  27,  providing  for  a  fine  in  case  of 
employment  by  the  company  of  any 
Chmese,  is  open  to  question,  as  being 
legislation  affecting  aliens. 

The  interest  of  Canada  in  the  rivers  in 
question  has  not  lieen  duly  protected. 
The  local  legislature  may  not  interfere 
with  the  beds  of  rivers  ungranted  at  the 
time  of  the  passing  of  the  British  North 
America  Act,  they  being  the  property  of 
Canada. 


Doubtful  if  legislation  imposing  the  obli- 
gations and  requirements  of  the  provin- 
cial Fence  Act  u(X)n  railways  under 
jurisdiction  of  Canada  is  witliin  the 
power  of  tlie  local  legislature. 

Provisions  of  the  Act  infringe  on  the  ex- 
clusive powers  of  parliament  to  legislate 
resjiecting  quarantine  and  respecting 
trade  and  commerce. 

Sees.  8  to  15  deal  with  the  sul)ject  of  juries 
in  connection  with  the  trial  of  criminal 
cases.  They  relate  to  procedure,  and 
are  therefore  beyond  provincial  juris- 
diction. 

The  powers  given  to  munici])al  councils 
by  sec.  9(i  are  somewhat  extensive. 


Doul)tful  if  ijroviiicial  legislature  has 
power  to  prohibit  the  export  of  any 
articles  [irodnced  in  the  province. 

DouV)tful  if  jKjwers  conferred  ujxm  munici- 
])al  institutions  to  i)ass  by-laws  are  with- 
in legislative  competency  of  legislature. 

An  Act   to   incori)orate  the  Canadian  Provincial    legislature    does    not    jiossess 


Northern  Railway. 


An  Act  respecting  the  Public  Health . 


power  to  incorporate  a  company  of  this 
character  inasiiiucli  as  it  is  in  effect  a 
line  of  railway  between  two  jjrovinces. 


Sec.  12  relates  to  matter  of  ([uaraiitine  and 
can  only  liave  effect  in  matters  outside 
control  of  parliament  and  within  control 
of  province. 


An  Act  to  amend  the  Municipal  Act,  Sec.  IS 


do 


do 


do 


1121 


1121 


1121 


1122 


1124 


1125 


1125 


1125 


1135 


1135 


1135 


1145 


1145 
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Act. 


06    Vict.,    1893, 
chap.  51. 


Chap.  59. . 


57     Vict,    1894, 
chap.  12. 


Chap.  18. . . . 
Chap.  33.   . . 

Chap.  62. . . . 
Chap.  63. . . . 


58    Vict.,    1895, 
chap.  18. 


Title. 


An  Act  to  incortKjrate  the  Kaslo  Elec- 
tric Light  Power  and  Waterworks 
Company  (Limited). 

An  Act  to  incorporate  the  Osoyoos 
and  Okanagan  Railway  Conii)any. . 

An  .\ct   respecting   the  Draining  and 
Dyking  and  Irrigation  of  Landg. 

An  Act  to  amend  tlie  Game  Protection 
Act,  1892,  and  amending  Act. 


Reasons  for  Objection  or  Comment. 


Provisions  intending  to  empower  the  com- 
panies to  divert  waters,  or  occupy  bed 
of  river  are  tiltra  vires  of  provincial 
legislature,  so  far  as  they  relate  to  rivers 
which  have  been  declared  by  British 
North  America  Act  to  be  part  of  prop- 
erty of  Canada. 

Sec.  63  trenches  on  subject  of  criminal 
law.  and  therefore  ultra  vires  of  provin- 
cial legislature. 

Sec.  3  pertains  to  subject  of  sea-coast  and 
inland  fisheries,  and  could  not,  there- 
fore, be  enacted  by  provincial  legislature. 


An  Act  to  amend  the  Placer  Mining  Sec.  10  is  ultrn  vires  of  provincial  legisla- 

A  ,.<-    1UC11  i., „..  i; 1  i. ;.,„ u;„  1,  i i j 


Act,  1891. 


An   Act   to  authorize  certain   Dyking 
I     and  Draining  Works  in  the  District 
of  New  Westminster. 

An  Act  respecting  the  Victoria  Elec- 
j     trie  Railway  and  Lighting  Company 
(Limited). 


An  .\ct  respecting  lands  granted  to  the 
Dominion  Government. 


Sees.  1,  6  and  7 


Cliap.  23. . . . 

Chap.  62..., 
Chap.  i):\... 

fhup.  <;:. . 

Chap.  t;s. 

Cliap.  6'.t.  .  . 


.An  .\ct  to  amend  and  consolidate  tlie 
Acts  for  thi'  pi-ot<'(ti<jn  of  certain 
animals,  birds  and  fishes. 


-An  .Act  for  the  supply  of  watrr  to  tlic 
(Jity  of  X:iii;iiiiio. 

An  Act  ns|..ctiiig  the  aiiitn(hiirnt  of 
the  Naiiaiiiiii  W'atiTuoiks  A(  I,  ISH.'), 
.iiid  ami  iidiii).,'  .\cts. 

.\n  .Act  ii'sp.-ctintr  tli''  iiiiMJi|«iiaticjn 
"f  til.-  Slav  IJiv.T  Kl.ctiic  and 
I'muit  (  '.iiiip.'iiiy  (  l.iinit.'ii). 

.\n    .\<t    n-iHctin^'  tia     \'aia-oii\  cr    In 
<■' TIM, ration  .\ri  and  ana  udiiirnt  Act- 


ttire  as  applied  to  rivers  which  belonged 
to  the  province  at  the  time  it  entered 
confederation 


do 


do 


.\n  .\(f  u>  inr.,rp..ratf  tla'  \'ictoi-ia 
(•..ns.alalaf.i  Hycliaulic  .Minin-C.>m- 
pany. 


Sec.  31  trenches  ujwn  subject  of  criminal 
law  as  dealing  with  malicious  injury  to 
I)roperty,  and  is,  therefore,  not  within 
scope  of  provincial  legislature. 

Sec.  4  authorizes  Lieutenant-Governor  by 
Order  in  Council,  to  make  ])rovision  for 
defining  and  causing  title  of  Dominion 
govennnent  to  be  registered  under  Land 
Registry  Laws.  If  this  section  would 
have  effect  of  impairing  title  of  Do 
minion  government  in  case  it  were  not 
registered,  the  section  is  ultra  vires. 
Sec.  7  i)rovides  that  any  Order  in  Coun- 
cil made  by  Lieutenant-Governor  under 
the  Act  shall  have  force  of  statute. 

Sec.  7  makes  it  imlawf\d  to  exjiort  gfime 
out  of  ])rovince.  Tliis  provision  would 
ai)pear  to  be  beyond  provincial  author- 
ity. 


Contain  ])rovisions  which  appear  to  assume 
right  of  legislature  to  legislate  with 
regard  to  rivers.  Chap.  67  contains  pro 
\ision  assuming  to  legislate  respecting 
aliens. 


I'owcrs  confcn'i'd  viixni  a  corjxiration  to 
make  by-laws  in  some  cases,  seem  to  be 
in  cxc-fss  of  tliose  that  could  l>e  granted 
liy  |)rovincial  legislature. 

•  'ontains  jn'ovision  assuming  to  legislate 
iisi)ccting  aliens. 


Page. 


1146 


1148 


1149 


1149 


1149 


114* 


1151 


1152 


1152 


1162 


1152 
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PRINCE  EDWARD  ISLAND. 


37    Vict., 
chap.  1. 


1874, 


Chap.    8.., 


Chap.  13. . . 


Chap.  21. . . . 


38    Vict., 
chap.  1. 


1875, 


Chap.    6. . , 


39    Vict., 
chap.  2. 


1876, 


Chap.    9.. 


Chap.  10. .  . . 


Chap.  17. . 


A.n  Act  to  amend  an  Act  passed  in  the 
36th  year  of  the  rei^n  of  Her  Majesty 
Queen  Victoria,  intituled  :  "  An  Act 
to  establish  County  Courts  of  Judica- 
ture in  this  Island." 

An  Act  to  consolidate  and  amend  the 
Laws  enabling  the  Supreme  Court  of 
Judicature  to  order  the  examination 
of  witnesses  upon  interrogatories  and 
otherwise. 

An  Act  to  incorporate  the  Prince  Ed- 
ward Island  Chamber  of  Commerce. 


An  Act  to  amend  the  Law  relating  to 
Controverted  Elections  of  Members 
to  serve  in  the  General  Assembly  of 
Prince  Edward  Island,  and  for  pro- 
viding more  effectually  for  tbie  Preven- 
tion of  Corrupt  Practices  at  Elections. 

An  Act  to  incorporate  the  Merchants' 
Marine  Insurance  Company  of  Prince 
Edward  Island. 


Section  29,  givinsr  the  judge  certain  powers 
in  cases  of  perjury,  is  an  interference 
with  criminal  law  and  procedure. 


Section  5  interferes  with  criminal  law  and 
procedure  in  reference  to  perjury. 


Dominion  Act,  37  Victoria,  chap,  51, 1874, 
provides  generally  for  the  incorporation 
of  boards  of  trade,  and  is  applicable  to 
Prince  Edward  Island. 

Section  36  provides  ixjnalties  for  perjury. . 


Section  2  does   not   properly  restrict  the 
business  to  be  done  in  the  province. 


An  Act  to  amend  the  Act  to  extend  the  Sections  2  and  3  alter   the   penalties  for 
Criminal  Jurisdiction  of   the   Police      certain  crimes 
Court  in  the  City  of  Charlottetown. 


An  Act  regulating  the  sale  by  license  of 
spirituous  liquors. 


An  Act  to  amend  the  Insolvent  Debtors' 
Act. 


An  Act  enabling  the  Sti])endiary  Magis 
trate  of  the  City  of  Charlottetown  to 
grant  relief  to  insolvent  debtors. 

An  Act  relating  to  Coroners'  Inquests 


Sections  2  and  7  use  the  term  "offence.' 
Section  16  provides  a  penalty  for  selling 
liquor  to  an  Indian — a  matter  fully  pro- 
vided for  by  the  79th  and  following  sec- 
tions of  39  Victoria,  chaj^.  18,  1876 
(Canada).  Section  49,  providing  a  pen- 
alty for  obstructing  a  constable,  comes 
within  the  criminal  law.  Section  52 
uses  the  term  "offence'"  in  an  objection 
able  way,  as  applied  to  action  required 
to  be  taken  by  the  grand  jury  at  the 
commencement  of  a  prosecution.  Sec 
tions  55,  58  and  59  employ  the  words 
"offence  "  and  "offender." 

The  use  of  the  phrases  "insolvent"  and 
"  insolvent  debtor  "  is  calculated  to 
create  embarrassment,  but  the  Act  here- 
by amended  is  not  in  the  proper  sense  an 
insolvent  law,  being  rather  a  law  to 
mitigate  the  hardships  of  imprisonment 
for  deljt. 

To  this  Act  tlie  observations  made  witli 
reference  to  chap.  9  are  applicable. 


Doubt  was  expressed  with  reference  to  Act 
of  British  Columbia,  37  Victoria,  No.  4, 
whether  such  legislation  was  not  an  in- 
terference with  criminal  procedure,  but 
as  no  suggesti()n  was  made  in  that  case, 
the  same  course  was  followed  in  this 
instance. 
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1158 


1159 


1162 


1162 


1180 


1181 


1182 


1182 
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Act. 


39   Vict.,    1876, 
chap.  21. 

Chap.  26.   . . 
Chap.  27. . . . 


Title. 


AfC  Vict.,     1877, 
chap.  1. 


Chaj).  14. . 
Chap.  16. . 


An  Act  resi>ecting  the  Town  of  Sum 
merside. 


Reasons  for  Objection  or  Comment. 


Section  4  uses  the  words  "  offence  "  and 
"offenders." 


An  Act  to  incorporate  the  Acadia  Prov-  No  limit  to  the  range  of  business, 
ident  Association. 


An  Act  for  the  incorjxjration  of  the  Vic- 
toria Boring  and  Mining  Compauy. 


The  Public  Sciiools  Act,  1877. 


Chaj).  20. 


41    Vict.,     187H, 
chap.  12. 


Chap.  VX 


42    Vict.,     ISKd, 
chap.  I'.i. 

44    Vict.,     IHSl, 
chap.  IH. 


46    Vi.t..     lS.s;?. 
chap.  H. 


Chap.  11.. 


ch.p.  2:. 


An  Act  to  amend  an  Act  to  incoriwrate 
the  Town  of  Charlottetown. 


An  Act  to  alter  and  amend  the  Act  to 
incorjKH-ate  the  Minister  and  Trus- 
tees of  St.  James's  Church,  Charlotte- 
town. 

Th(^  Registration  of  Electors  and  Ballot 
Act  of  Prince  J^dward  Island,  1877 


The  County  Courts  Amendment  Act, 

1878. 


ATI  Ac 

Sale 

\n  A( 
Sal.' 

An  Ac 
t.V  tl 
tat 


I  toanniidan  Act  reg\ilating  the 
by  [.license  of  Sjiirituous  Liquors. 

t  to  imieiul  an  Act  regulating  the 
tiy  licenses  of  Spirituiin.s  Li(|U()rs. 


do 


do 


do 


Ps^e. 


Objected  to  on  ground  that  it  interfered! 
with  rights  of  Catholic  community  ofj 
province  as  secured  to  them  by  93rd  sec-| 
tion  of  British  North  America  Act.! 
Bill  will  have  effect  of  closing  the  sepa-i 
rate  schools  which  for  a  long  time  have, 
existed  among  the  French, 

Section  5  provides  that  the  clerk  of  the 
stipendiary  magistrate  shall  pay  over  all 
fines.(  &c.,  to  the  city  treasurer. 

Sections  5  and  8  appear  to  interfere  with 
the  subject  of  interest. 


Section  101  entrenches  upon  the  criminal 
law,  so  far  as  it  relates  to  the  counter- 
feiting or  altering  fraudulently  any  bal- 
lot ijaper,  &c. 

Section  61  allows  the  judge  of  a  county 
court  a  fee  of  50  cents  for  taxing  the 
costs  in  a  suit.  It  was  considered  inad- 
visable that  a  jirovincial  legislature 
should  interfere  with  the  emoluments  of 
a  county  judge  already  fixed  by  the  par- 
liament of  Canada. 

)  vSouie  of  the  provisions  of  these  Acts  may 
I  be  held  to  Iw  beyond  the  legi.slative 
[-  authority  of  provincial  legislature  as 
1  encroaching  ujion  the  regidation  of 
I      trade  and  commerce. 


1182 
1182 
1182 
1189 


t  resjiecting  the  Administration  Provisions  of  the  Act  would  be  illegal  in 
■H  ("niwn  of  the  Kst.Ues  of  Intes-I  the  event  of  judgment  of  Suin'euie  Court 
in  certain  ca.ses.  in  case  of  Mercer  vs.  Attorney  (Jeneral 

of   Ontario    being    ui)held    by   Judicial 
Committee  of  Privv  Council. 


1197 


1199 


1199 


1202 


.\ii  Act  to  continue  ceit.iin  ,\cts  therein  l.egi.slatuie  could  not  now  i)ass  these  .Acts; 
iiieiitMined,  VIZ.,  L't  \'ict.,  ciiap.  7,  the  subject  of  .sea-coast  and  inland  fish- 
•""'  -''  »  ''■'■•  <h:ip.  lu  eries    being  within  exchisive  legislative 

I     authority  of  parliament,  so  tiiat  it  has 
I     no  I  lower  to  continue  Acts  in  force. 

.\n  Art  rehitint,'  to  tiie  .\cls  c.f  the  Do-  .'-Similar  iiiovisions  made  to  those  contained 
Miininii  l';,rh:.n,ent  respecting'  In.sol-,  in  Act  4(i  Vict.  (Canada),  chap.  23,  .and 
\ent    r..inl<s,    InsHiaiK-e    ( ',  ,inp.inies,l     ther.'fore  Act  was  unneces.sary. 

I. illlillliu  Societies.    ;ini|    'l"l;i(  li  iig    (.'or- 

I'oiatinn,-.  I  I 


.\n  .\,  t  I. 
N 
ua.d  U 


.Net  I. line, i|«.i:ite  the  l-l;inii , Steam  Oliirits   for   which  corjjorate   lowers  are, 
;tM-_:.ti..n('..nip.niy  ..t    I'lince   Kd-      gi\  en  , ire  not  stated.     Impossible  to  say; 

whether  objects  are  provincial  or  not.      I 
H 
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1207 
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1209 
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48  Vict, 
chap.  10. 

49  Vict., 
chap.  4. 

60  Vict., 
chap.  8. 


51  Vict., 
chap.  12. 


1885, 
1886, 
1887, 

1888, 


Chap.  14. 


53    Vict., 
chap.  21. 


1890, 


66    Vict.,    1893, 
chap.  1. 


57     Vict.,    1894, 
chap.  1. 


Chap.  4. 


58    Vict., 
chap.  7. 


1895, 


Chap.  8. 


An   Act  to  incorporate  the  Telephone 
Company  of  Prince  Edward  Island. 

An  Act  respecting  the  Public  Health. 
Charlottetown  Waterworks  Act,  1887 . 


An  Act  to  consolidate  and  amend  the 
several  Acts  incor{X)rating  the  City 
of  Charlottetowai. 


The  Prince  Edward  Island  Joint  Stock 
Companies  Act. 


An  Act  to  incorporate  the  Full  Electric 
Company  of  Prince  Edward  Island. 

An  Act  respecting  the  Legislature 


Reasons  for  Objection  or  Comment. 


The  Assessment  Act,  1894 


An  Act  to  impose  a  Direct  Tax  on  cer- 
tain class  of  traders. 


The  Land  Purchase  Act,  1895. 


An  Act  res))ecting  the  Commissioner  of 
Public  Works. 


Trenches  on  criminal  law  of  Canada,  as 
dealing  with  malicious  injuries  to  pro 
perty. 

Deals  with  question  of  quarantine  which 
is  exclusively  within  the  jurisdiction  of 
parliament. 

Sections  19,  20  and  28  attach  penalties  to 
unlawfulacts  which  are  pimi.shable  under 
sec.  68,  Revised  Statutes  of  Canada,  re 
specting  malicious  injuries  to  property. 

Sections  of  Act  infringe  on  exclusive 
jxiwer  of  Dominion  jjarliament  to  legis 
late  in  respect  of  trade  and  commerce, 
appointment  of  judges,  &c. 

Sectirn  62  infringes  on  authority  of  Do- 
minion parliament  respecting  bills  of 
exchange  and  jjromissory  noies. 

Sections  35  and  36  api>ear  to  be  legislation 
affecting  the  criminal  law. 

Section  159  not  in  accordance  with  jjrin 
ciples  of  legislation,  as  intending  to 
limit  the  right  which  legislature  consti- 
tutionally has,  of  repealing  or  altering 
previous  Acts.  Sees.  8,  9,  10  and  11 
objected  to,  as  local  legislature  does  not, 
in  absence  of  express  grant  from  Impe- 
rial parliament,  jxjssess  punitive  powers 

Object  of  Act  is  taxation  for  provincial 
purjxjses.  Provides  for  payment  of  cer- 
tain taxes  in  respect  of  land,  and  that 
owner,  occupier  and  tenant  shall  be 
jointly  and  severally  liable  therefor. 
Question  whether  this  class  of  taxation 
is  not  indirect,  and  therefore  ultra  vires 
of  provincial  legislature. 

Object  of  taxation  is  for  provincial  pur- 
jjoses.  Act  provides  for  i)aynient  by 
commercial  travellers  and  non-resident 
vendors  of  goods  and  wares,  an  annual 
license  fee  or  direct  tax.  (Questionable 
whether  such  taxation  is  not  indirect, 
and  if  so,  whether  legislation  could  be 
upheld  by  British  North  America  Act. 
Validity  of  statute  doul)tful,  by  reason 
of  authority  of  jiarliament  in  matters 
of  trade  and  commerce 

Act  objected  to  and  disallowance  asked  f)n 
grounds  that  Act  is  subversive  of  the 
rights  of  ]jroperty.  Act  considered 
within  comijetence  of  provincial  legisla- 
ture and  complaints  against  Act  are  not 
well  founded. 

Act  objected  to  on  ground  that  set;.  7  seri- 
ously affects  titles  of  many  farms  in 
jirovince,  and  is  cr/)«rte  legislation.  Sec.  7 
considered  as  merely  declaratory  of  law 
as  it  jireviously  stood.  Act  within  com- 
jietence  of  legislature  and  enactment 
complained  of  not  unjust. 
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No.    2, 


1884; 


No.    4... 
No.    7  . 

No.  .31.. 


No.    5. 


18S5:— 
No.    3 


No.  15 


N...    2 


Nu.    3. 


N...  ;» 


1H.S7 


No.    it 


1.S.S.S 


An  Ordinance  respecting  Infectious  and 
Contagious  Diseases. 


An  Ordinance  resjjecting  Municipalities 


An  Ordinance  respecting  Municipalities 

An  Ordinance  resj^ecting  Controverted 
Elections. 

An  Ordinance  respecting  Preferential 
Assignments. 


Reasons  for  Objection  or  Comment. 


Legislation  on  this  subject  is  found  in  the 
Animal  Contagious  Diseases  Act,  1879, 
which  is  applicable  to  North-West  Ter- 
ritories, and  legislation  is  sujjerfluous. 

Subsection  3  of  paragraph  49,  provides 
that  persons  occupying  projserty  of 
Crown  in  other  than  an  official  capacity 
shall  be  assessed  in  respect  thereof,  is  in 
conflict  with  sec.  125  of  British  North 
America  Act. 

Similar  to  those  respecting  Ordinance  of 
1883. 

Meaning  of  provisions  of  sec.  3  are  not 
sufficiently  clear. 

Question  whether,  in  advance  of  Dominion 
Act  respecting  bankruptcy  or  insolvency 
subject  is  one  within  legislative  authority 
of  a  ])rovinceor  of  Lieutenant-Governor 
North-west  Territories. 


.\n  Ordinance  ])roviding  for  the  Organi- Doubt    as    to    authority    of   North-west 


zation  of  Schools  in  the  North-west 
Territories. 


An  Ordinance  to  amend  and  consolidate, 
as  amended,  tlie  School  Ordinance 
of  1884. 

An  Ordinance  to  amend,  and  consoli- 
date as  amended,  Ordinance  No.  1, 
of  1S83,  intituled  :  '  An  Ordinance  re- 
siK'cting  Infectious  and  Contagious 
Diseases  of  Domestic  Animals,  and 
Ordinance  .\o.  15,  of  1884,  intituled: 
' -An  Ordinance  to  amend  Ordinance 
No.  1,  of  1SS3,  respecting  Infectious 
l^iscases  of  Domestic  Animals.' 


Council  to  make  Ordinance,  passed  under 
10th  section  of  "  The  North-west  Terri 
tories  Act,  1880." 

Subsec.  2,  of  sec.  151,  appears  to  trench 
upon  criminal  law.  Hee  32-33  Vict., 
chap.  21,  sees.  3  and  72, 

.Subject  is  one  legislated  upon  by  both 
Dominion  and  provincial  legislatures, 
by  latter  probably  under  95th  section  of 
British  North  America  Act,  the  law  of 
the  legislature  having  effect,  so  far  as 
not  repugnant  to  Act  of  parliament  of 
Canada. 


An  Oidinanct'  res|M'Ctin;,'-  th 
tratioii  of  Civil  .Insticc 


.\n  Onlinaiicf  n■^-lM■(•tin<.r  tlie  incorixi- 
ration  of  .Foint  Stock  Companies  V)V 
Li'tttrs  I'atint. 

An  Orilinance  to  incoiporatc  lonqianies 
for  the  cstatilislinient  of  Cfiiicteries. 


adminis-  Principle  of  allowing  judges  fees,  as  is  done 
by  this  Ordinance  is  bad,  and  should  not 
be  givtai  effect  to  in  the  Territories. 


Order  in  Council  of  7th  July,  1887,  gives 
Lieiitenant-(Tovcrnor  jiower  to  incorpo- 
rate comjianies  with  territorial  objects 
with  certain  exce[)tions. 

Section  29  trenches  ujjon  criminal  law. 


An  ( Inlinanii'  n 


•ctiiij^'.Sol Is 


An  Onlinaiicr  to  amend  Oidinancf 
No.  ;?  of  ISSC.  intituled  :  "The  Com- 
|«aMie~'  (  )|(liiianee." 


No.    s. 


AnOrIi 


■tini,'  .Muniei|ialitie! 


Section  Go  trenches  upon  the  criminal  law, 

Sections  19,  20,  21  and  22  conflict  with  the 
l)rovisions  of  the  criminal  law. 


( lives  powf^r  to  municipal  comicils  to  pass 
by-laws  relating  to  certain  subjects 
which  are  more  or  less  under  control  of 
Dominion  parliament,  and  therefore  may 
or  may  not  be  ultra  virc»  of  council 
jiassing  them.  Sees.  120  and  239  objec 
tionable,  the  latter  )>ossibly  ultr<t  vires 
as  taking  away  from  supreme  court  (in 
part)  its  jurisdiction. 


Page. 
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1888 


No.  30. 


No.  59. 


1889 


No.  10. 


No.  14. 


No.  27 


1891-92  :— 
No.  1.. 


No.  2. 
No.  3. 
No.  17 

No.  27 


1892  :  — 
No.  19 


An  Ordinance  respecting  the  incorpora- 
tion of  Joint  Stock  Companies  by 
Letters  Patent. 


An  Ordinance  respecting  Schools . 


An   Ordinance  resjiecting   the   Expro- 
priation of  Lands. 


An  Ordinance  respecting  Justices  of  the 
Peace. 


Section  80  contains  legislation  upon  the 
.subjects  of  bills  of  exchange  and  promis 
sory  notes. 

Section  82  operates  disadvantageously  to 
certain  localities  of  the  North-west  Ter- 
ritories. Ordinance  does  not  conform 
strictly  to  reqiiiremeuts  of  Act  (Revised 
Statutes  of  Canada,  chap.  50),  under 
which  it  is  framed  and  therefore  objec- 
tionable as  being  an  interpretation  by 
inferior  legislative  body,  of  the  acts  of 
its  superior. 

Does  not  contain  provision  for  payment  of 
land  when  expropriated.  More  appro- 
priate that  power  to  expropriate  lands 
for  school  purposes  should  be  vested  in 
trustees  of  public  school  district.  Power 
of  expropriation  vested  in  Lieutenant- 
Governor  in  Council,  i.e.,  advisory 
Council  ;  whereas  council  only  possesses 
.  such  ix)wers  as  are  conferred  by  Do- 
minion parliament. 

Legislative  assembly  has  no  jurisdiction 
to  define  qualifications  of  justices  of  the 
peace.  Ordinance,  therefore,  is  un- 
authorized limitation  of  iwwers  of 
Lieutenant-Governor. 


An  Ordinance  to  incorporate  the  Medi-  Ordinance  does  not  specify  object  or  pur- 


cine  Hat  General  Hospital. 


An  Ordinance  respecting  the  Executive 
Government  of  the  Territories. 


An  Ordinance  respectingRevenue  and ^ 
Expenditure. 

An  Ordinance  to  amend  the  Interpre 
tation  Ordinance.  J 


jwsesof  theincorjxjration,  and  thatobject 
should  be  expressly  stated  in  ordinance. 


Ultra  vires  of  legislature,  excepting  so  far 
as  it  may  be  considered  and  construed  in 
relation  toexpenditureof  territorial  funds 
and  moneys  ajjpi-opriated  by  parliament, 
as  Lieutenant-Governor  and  as.sembly  or 
any  committee  thereof,  is  authorized  to 
expend,  otherwise  it  would  conflict  with 
North-west  Territories  Act. 


Same  remarks  applicable  as  to  Ordinance 

No.  1. 


An  Ordinance  to  further  amend  Chapter i Ordinance  in  que.stion,  in  so  far  as  it  affects 
30  of  the  Revised  Ordinances,  intit-!  telephone  companies,  is  ultra  vires  of 
ided,  "  The  Companies  Ordinance. "     '     assembly. 

An  Ordinance  respecting  the  protection  Offence  aimed  at  governed  by  sec.  255  of 
of  property.  |     criminal   code.     Doubtful   if    ordinance 

is  intra  vires  of  legislative  assembly. 

An  Ordinance  to  amend  and  consolidate  Section  11  open  to  question,   as  affecting 


as    amended.  The  Gair.e  Ordinance, 
and  amendments  theretc 


thesubject  of  trade  and  commerce,  which 
is  assif^^ned  by  British  North  America 
Act,  to  parliament 
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1892 


No.  35, 


1803  :— 
No.  25 


No.  32 


An  Ordinance  to  amend  certain  Ordin- 
ances. 


No.  33... 


1894 


No.  3. 


Nt).  T). 


No.  (i. 


An  ordinance  to  abolish  priority  among 
E.xecution  Creditors. 


An  ordinance  to  emix)wer  the  Munici- 
pality of  the  Town  of  Edmonton  to 
con.stnict  and  operate  a  tramway. 


An  ordinance  to  incorporate  the  City  of 
Calvary. 


I  An  ordinance  to  amend  and  consolidate 
I     a,s  amended   The   Municii)al   Ordin- 
ance,   and    the    several    ordinances 
amending  the  same. 


An  ordinance  to  amend  the  Judicature 
Ordinance. 


An  ordinance  respecting  tli 
of  Irrigation  Districts. 


No.  •_'(! 


An    ordinunci'    t< 
pursuit  of  ganif. 


Intention  of  ordinance  is  to  irajxise  on 
executive  committee  of  North-west  Ter- 
ritories, the  duty  of  advising  Lieutenant- 
Governor  ujxjn  matters  connected  with 
duties  of  his  office,  other  than  expendi- 
ture, thus  conflicting  with  North-west 
Territories  Act,  can  only  have  validity 
and  effect  as  to  matters  which  fall  under 
control  of  Lieutenant-Governor,  by 
virtue  of  ordinances  enacted  by  the 
territorial  legislature. 

Provisions  in  conflict  with  Sec.  39  of  the 
Territories  Real  Property  Act.  Has 
effect  only  so  far  as  concerns  property 
to  which  the  Territories  Real  Property 
Act  does  not  apply. 

Confers  upon  municipal  corporation 
powers  which  parliament  may  not  have 
contemplated  that  assembly  should 
grant,  should  it  have  ix)wer  to  grant 
them. 

Sections  117  and  147  relate  to  subject  of 
criminal  law,  and  territorial  legislature 
could  not  confer  all  the  ixjwers  which 
the  clauses  api)ear  to  confer. 

In  granting  powers  to  municipal  councils 
to  pass  by-laws,  legislative  assembly  has 
exceeded  powers  conferred  uix)n  it  by 
the  North-west  Territories  Act,  viz., 
subject  of  weights  and  measures. 

Delay  and  inconvenience  occasioned  to 
suitors,  as  it  is  difficult  to  have  writs 
executed  in  small  debt  cases  by  rea.son 
of  inadequacy  of  fees  granted  to  sheriffs 
and  bailiffs  by  this  ordinance.     , 

formation  Power  of  assembly  to  create  a  body  cor- 
l>nrate  for  purposes  of  irrigation,  doubt- 
ful, as  inconsistent  with  i)rovisions  of 
the  North-west  Territories  .\ct  and 
amendments.  Lender  pr<jvisions  of 
Ordinance,  corix)rations  are  given  Ixjr- 
rowing  powers  which  are  not  within 
contem]>lation  of  North-west  Irrigation 
Act. 

prc\(  lit  trcsp'.is.i  ill  Ordinance  considered  as  within  compet- 
ence of  legislature,  but  considered  ob- 
jectionable, as  not  adapted  to  circum- 
staiR'cs  of  country,  nor  in  accordance 
with  sentiment  of  the  inhabitants.  Is 
(•\(  cptitinal  in  character,  so  far  as  game 
laws  (if  Canada  or  proxinces  are  con- 
I  rriK'd. 
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Assignments  for  benefit  of  credito-s.  Act  respecting  (Manitoba,  1886) 854 

Assignments  for  l)enffit  of  crfditors,  Act  to  make  further  provision  re  (Ontario,  1887) 204 

Assignments,  i)refiTentia],  (Jrdinance  n^specting  (North-west  Territories,  1884) 1242 

Associations,  coi)artii<Tsliips,  Act  to  recpiire,  to  enregister  (Manitoba,  1873-74) 787 

Assurers,  .\ct  to  couipc],  to  take  out  licenses  (Quebec,  1875) 285-287 

Asylum  for  the  Insane,  Act  n^specfing,  iVc.  (Manitoba,  1886) 853 

Attachment  and  alHilition  of  inii)risoniiit  lit  for  debt,  Act  as  to  (New  Brunswick,  1875) 709 

Atlantic  lnsMiance  Coiiipuiiy,  .\(t  to  iiK'.)ri)oratc  (Quebec,  1874-75) 263 

Attorneys  and  barrister.^  Act  to  aiiieiid  laws  relating  to  (Nova  Scotia,  1880) .506 

Attorney,  I'owers  of,  Act  to  make  valid  in  certain  cases  (I'.ritish  Columbia,  1875) 1037 

and  Act  to  aineiid  lS7(i) 2^043 

B 

Bagotville,  Villa^'e  of,  Act  tn  .net  into  separate  Municipality  (<)uebec,  1875) 282 

Baker  r.nK)k  Mill  and  r...oni  Co..  A.t  to  iiieorporate  (X,.\v  Brunswick,  1895) 766 

Ballot  .\<t  (Ontario,  1S74) iqq 

Ballot,  Voting  by,  at  .Municipal  ille,  t  i.ms.  Act  to  provide  for  (Ontario,  1874) 143,  144 

Ballot  .\<t  and  Ktri'^t ration  of  Kj.ctois  ( I'riiice  Kdward  Island,  1877) 1199 

Bankruptcy,  (See  also  In.soht,,/  />,l,lnrs.) 

Bankruptcy  .Vet,  .\rt  to  continue  (Ontario,  1S67(;8) gO 
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Bankruptcy,  Act  re  subject  of  (Quebec,  1868) 245 

Banque  Hypothecaire  Canadienne,  Act  to  incor]X)rate  (Quebec,  1892) 456 

Barristers  and  Attorneys,  Act  to  amend  laws  relating  to  (Nova  Scotia,  1880) 506 

Bar  of  Province  of  Quebec,  Act  respecting  (Quebec,  1886)  313,  316,  334,  335,  337 

Beet  Root,  Act  to  encourage  manufacture  of  sugar  from  (Quebec,  1874-75) 261 

and  Act  to  amend  (Quebec,  1875) 281 

Bedford  Grain  Importation,  Mining  and  Milling  Co.,  Act  to  incorporate  (Nova  Scotia,  1877) 502 

Belair  Jockey  Club,  Act  to  incorporate  (Quebec,  1889) 434 

Belliveau  Albertite  and  Oil  Co.,  Act  to  incorixjrate  (New  Brunswick,  1875) 711 

Bills  of  Exchange  and  Promissory  Notes,  Act  respecting  (Manitoba,  1885) 849 

Bills  of  Lading,  Act  relating  to  (Nova  Scotia,  1888) 582 

Birds  and  Animals,  Act  to  amend  Act  re  preservation  of  Useful  (Nova  Scotia,  1869) 474 

Birds  and  Animals,  Preservation  of  (Nova  Scotia,  1869)  Act  to  amend  statute  re 498,  500-502 

Births,  Deaths  and  Marriages,  Acts  respecting  registration  of. 

Ontario  (1868-69) 82 

Quebec  (1875) 282 

Nova  Scotia  (1868)   472 

British  Columbia  (1872) \ 1015 

Board  of  Trade  (Guelph),  Act  to  incorixjrate  (Ontario,  1867-68) 81 

Board  of  Trade  (Winnipeg),  Act  to  incorjx)rate  (Manitoba,  1873) 781,  783,  784 

Board  of  Works,  Act  in  addition  to,  on  amendment  of  Act  re  (New  Brunswick,  1893) 759 

Bolton,  Parrsboro'  and  Londonderry  Railway  and   Steam  Navigation  Co.,  Act  to  incorporate 

(Nova  Scotia,  1887) 574 

Boom  across  Jacquet  River,  Act  to  authorize  (New  Brunswick,  1875) 711 

Bourassa,  Aimee,  Act  to  legalize  Marriage  and  Marriage  Contract  of  (Quebec,  1890  and  1892).  430, 456, 458 

Brandon,  City  of,  Act  to  incorporate  (Manitoba,  1882) 834 

Brandon  and  Rock  Lake  Railway  Co.,  Act  to  incorporate  (Manitoba,  1888) 897 

Brandon,  Souris  and  Turtle  Mountain  Railway,  Act  to  amend  Act  to  incorporate  (Manitoba,  1888).      898 

Brandon,  Rock  Lake  and  Souris  Valley  Railway  Co.,  Act  to  incorporate  (Manitoba,  1885) 850 

Bras  d'Or  Lakes,  Act  to  regulate  Pilotage  (Nova  Scotia,  1871 )  ■ . . 476 

Bridge  Companies,  Legislation  respecting 80,262,6.35,719,730,731,732,770,804,832 

Bridge  over  Assiniboine  River,  Act  to  afford  facilities  for  constructing  (Manitoba,  1875) 804 

British  Columbia  Insurance  Company,  Act  to  incorporate  (British  Columbia,  1877) 1053,  10.57 

Brompton  and  Windsor  Bridge  Co.,  Act  to  amend  Charter  of  (Quebec,  1881,  1888 379,  383 

Building  of  Railways  in  Manitoba,  Act  to  encourage  (Manitoba,  1888) 897,  899 

Buildings,  Erection  of,  for  Provincial  Legislature  and  Departments,  Act  to  provide  for  (British 

Columbia,  1893) 1137,  1144,  1145 

Building  Societies,  Act  respecting  (Manitoba,  1875) 801 

Building  Societies,  Act  to  make  further  provision  resjjecting  (Ontario,  1875-76) 147 

Burglary  Insurance  Co.,  Act  to  incor])orate  Ontario  (Ontario,  1894) 244 

Business,  Act  to  authorize  companies,  corixirations  or  institutions  incorjwrated  out  of  Province 

to  do  business  therein  (Manitoba,  1890  and  1891) 930-945,  989 

Business,  Ordinance  to  authorize  corporations  and  institutions  incorporated  outside  of  North- 
west Territories  to  transact  (North-west  Territories,  1884) 1242 

By-laws  of  City  of  Hamilton,  Act  respecting  (Ontario,  1895) 2446 

By-la'WS  for  Sales  of  Land  for  Taxes,  Act  to  enable  Municipal  Corporations  to  pass  (British 

Columbia,  1877) 1046 

0 

Canada  Fire  and  Marine  Insurance  Company,  Act  to  incorporate  (Ontario,  1874) 142 

Canada  IMarine  Insurance,  Act  to  incorporate  (Quebec,  1868) 253 

Canada  Permanent  Building  Savings  Society  (Ontario,  1875-6) 149 

Canadian  Electric  Light  Co.,  Act  to  incorporate  (Quebec,  1881) 304 

Canadian  Northern  Railway,  Act  to  incorporate  (British  Columbia,  1892) 1135 

Canadian  Western  Central  Railway,  Act  to  incorporate  (British  Columbia,  1889) 1118 
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Cancellation  and  amendment  of  Plans,  Act  respecting  (Manitoba,  1890)  <^ 

Calgary,  Ordinance  to  incorporate  City  of  (North-west  Territories,  1893) 1270 

Campbellton,  Act  to  incorporate  (Nova  Scotia,  1877) 751 

Cape  Breton  Fish  and  Trading  Co.,  Act  to  incorixjrate  (Nova  Scotia,  1889) 586 

Cariboo  Wagon  Road  Tolls  Amendment  Act,  1878  (British  Columbia,  1878)  1068,  1071 

Cariboo  Wagon  Road  Tolls  Act,  1876,  Act  to  amend  (British  Columbia,  1880) 1078 

Cattle,  I'rotection  of,  Act  for  (British  Columbia,  1891)   1124 

Cemetery  Comi)anies,  Acts  to  incorixjrate  in  Nova  Scotia  (Nova  Scotia,  1886,  1887,  1893,  1894, 

1895)     559,  560,  564,  565,  574,  636,  643,  646 

Cemetery  Companies,  Act  respecting  establishment  of  (Manitoba,  1877)  819 

Cemetery  Comi)anies,  Ordinance  to  inc^orporate  (North-west  Territories,  1886) 1247 

Cemetery  Co.,  Riverside,  Act  to  incorporate  (New  Brunswick,  1895)   766 

Central  Canada  Exhibition  Association,  Act  to  incorporate  (Ontario,  1888) 213 

Central  Bank  of  New  Brunswick,  Act  relating  to  (New  Brunswick,  1867-68) , 648 

Central  Prison  Act,  re  (Ontario,  1870-71) 100 

Chamber  of  Commerce,  Act  to  incorporate  (Prince  Edward  Island,  1874) 1158 

Chambly  Hydraulic  Manufactuiing  Co.,  Act  to  incorporate  (Quebec,  1869) 253 

Chambly  Manufacturing  Co.,  Act  to  incorporate  (Quebec,  1881) 378,  383 

Channel  Sul)\vay  Co.,  Act  to  incorporate  (New  Brunswick,  1888) , 748 

Charities,  Pul^lic,  Act  respecting  (Nova  Scotia,  1886) 547,  553,  559 

Charlottetown,  City  of,  Act  to  ('onsolidate  and  amend  Acts  of  incorporation  of  (Prince  Edward 

Island,  1888) 1213 

Charlottetown  Police  Court,  Act  to  extend  amount  of  jurisdiction  of  (Prince  Edward  Island, 

l^'o) 1162 

Charlottetown,  Town  of.  Act  to  amend  Act  to  incorporate  (Prince  Edward  Island,  1877) 1197 

Charlottetown,  Town  of.  Act  to  appoint  Stipendiary  Magistrate  for  (Prince  Edward  Island,  1875).     1160 

Charlottetown  Water  Works  Act,  1887  (Prince  j:clward  Island,  1887) 1212 

Chartering  of  'l'r\ist  Companies,  .\ct  resi)ectiug  (Ontario,  1895) 244d 

Charter  of  City  of  Montieal,  Act  to  revise  and  consolidate  (Quebec,  1889  and  1894) 435,  467,  468 

Charters,  Railway,  in  .Manitoba,  corresixmdence  with  Imperial  Government 860-883 

Chaudiere  Ki\  i-r,  .\ct  to  authorize  (J.  B.  Hall  to  improve  and  exact  Tolls  on  (Quebec,  1874-75). . .       264 

ChezzetCOOk  1  )yke,  .\ct  respiting  Lower  (Nova  Scotia,  1876) 496 

Chicoutimi,  .Vet.  to  amen  i  and  consolidate  charters  of  ((Quebec,  1894) 463 

Children  bom  out  of  Wedlock,  .Vet  to  render  legitimate  (British  Columbia,  1872-73) 1018 

Children,  indigent,  Ordinance  for  relief  of  (Noith-we.st  Territories,  1883) 1239 

Children,  Infant,  Act  for  the  protection  of  (Ontario,  1887  and  1893) 205  242 

Chinese  acipiiring  Crown  Lauds  in  I'.ritish  Columbia,  Act  to  prevent  (British  Columbia,  1884).. . .     1094 

Chinese  humiKration,  .Vet  to  prevent  (British  Columbia,  1884  and  1885) 1092,  109.3,  1098,  1101 

Chinese  Inimigration  in  British  rolnmbia,  Act  to  prevent  (British  Columbia,  1885) 1098,  1099,  1101 

Chinese  I'oi-ulation,  Act  to  regulate  (J5ritish  Columbia,  1884) 1094]  1095 

Chinese  P.ii-ulation  in  British  Columbia,  .Vet  to  regulate  (British  Coliunbia,  1884) 1094,'  1095 

Chinese  T.ix.  l^Ts  (British  CoJumbia.  1S77) 2061   1065  1067 

Church  <'f  Ku-land.  Art  to  uineiid  .Vet  n  (Nova  Seotia,  ]S7{i) 496 

Church  ot    KnL'land   in   I'riure   ivlward    Islau.l.  Act  to  rep<-al  Acts  relating  to  (Prince  Edward 


Island.  1S7S) 


.  1200-1202 


Church  ol   Ku-laii.l  Synod,  in  I  )ioe.'s,.  Fn,ieiietuu,   Bill  as  to  (New  Brunswick,  1871) 661 

Church  of  St.  .lam.-,  .It  Cliailotietowu,  Act  r,  Ministers  and  Trustees  of 'Prince  Edward  Lsland, 

'""'   1199 

Citizens  • -a-  <  ...,  Ml   MMiitr.-al,  Act  to  |,,c.,i|Miiatc  |(Jueliec,   1,SS3) 308 

Civil  .lusti.-..,  Adinini.tn.tion,  <>''liuaiH-..  In  aincul  Onliiiauces  (North-west  Territories,  1883)    ....  1238 

Civil   Br.«-e(liiie,  (  '.m|.-  ..I'     Act   to  allien. I  1 1  ^tu.'l  mc,   1  SS."i  1 _  3^2 

City  of  Vancouver,  Act  to  iiic..i|ioiatc  (I'.iitish  Coluniliia,   ISSC.) 1107 

Clearing. -f  Bix.  r  Stream-.  .\ct  t,,  i,-wlaie  (B.iitish  C.lumbia,  1S!M») 1122 

Clifton  SM~|Mnsi..i,  Biid^'c  (•,,..  Act  t..  inc.,ii.,,i.,t.'  (Ont.irio.  lS()7-(iS)   .^^^.  80 

ClO.'^ing  of  Sh..ps.   Act   r.-|M  ,tin-  I  ally  |lji|.-l»  e.   IS'.lt) 462 

Coal,  Mili'T.-ils  olh.  r  than.  Act-  r.  latin;:  t.,  ;  i'.iiti-li  (  '..liunbia.  1877) 1048 

Coal  .Mu.-s,  Act  t ak.'  i;.-wlati..n-.  with  n  >|,.-et  to  (British  Columbia,  1877)   1050 

Coaticooke,  Act  to  enaet  Town  .,f,  int.,'|',,un  with  charters  (<,>uebee,  1888) 380,  385 
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Code,  Municipal,  of  Quebec  (Quebec,  1870,  1882,  1888) 257,  307,  378,  382 

Code  of  Civil  Procedure,  Act  to  amend,  re  (Quebec,  1885) 312 

Colchester  Lumber  Driving  and  Manufacturing  Co.,  Act  to  incorporate  (Nova  Scotia,  1875-76). 492,  496 

Collection  of  Freight,  Wliarfage  and  "Warehouse  Charges,  Act  re  (Nova  Scotia,  1886)  557,  558 

Collection  of  Small  Debts  m  City  of  Fredericton,  Act  to  facilitate  collection  of  (New  Bruns- 
wick, 1877) ■. 719 

Colonial  Secretary,  Corresi)ondence  with,  re  Ministerial  Responsibility  in  connection  with  Disal- 
lowance of  Provincial  Acts , 61-64,  65-78 

Columbia  and  Kootenay  Railway  and  Navigation  Co,,  Acts  to  incorporate  (British  Columbia, 

1889-90) 1118,  1121 

Columbia  and  Kootenay  Railway  and  Transportation  Company,   Act  to  incorporate  (British 

Columbia,  1883) 1087-1089,1090 

Commercial  Corix)rations,  Act  to  impose  direct  taxes  on  (Quebec,  1882) 307 

Commissioners,   Fire,  in  Cities  and  Towns  of  Manitoba,  Act  to  provide  apix)intment  of  (Mani- 
toba, 1876) 811 

Commissioners,  Niagara  Falls  Park  and  Ni^ara  Power  Co. ,  Act  to  confirm  agreement  between 

(Ontario,  1892) , 220,  239 

Commissioners,  Niagara  Falls  Park,  Act  to  give  ix)wer8  to  (Ontario,  1888) 211 

Commissioners  of  Germantown  Lakt,  Act  to  legalize  Assessments,  &c.  (New  Brunswick,  1879).      726 

Commissioner  of  Public  Lands,  Act  respecting  (Prince  Edward  Island.  1895) 12.S4 

Commissioners  of  Sewers  and  Dyked  and  Marsh  Lands,  Act  re  (Nova  Scotia,  1887) 567,  572 

Commission  of  Inquiry  re  a  transfer  to  J.  M.  Spinks,  Act  re  appointment  of  (British  Columbia, 

1885) 1104 

Common  Schools,  Act  relating  to  (New  Brunswick,  1871).     See  "Schools  " 

Companies,  Act  for   Better  Prevention  of  Fraudulent  Statements  by  (Ontario,  1893) 241 

Companies   and    Corporations,  &c.,  Incorporated  out  of  Province  to  do  business  therein,  Act  to 

authorize  (Manitoba,  1890,  1891)   930-45,  989 

Companies,   Foreign,    Act  to  make  provision  by  registration  of  in  British   Columbia,    (British 

Columbia,  1872) 1015 

Compagnie  Hypothecaire,  Act  to  incorporate  (Quebec,  1893) 460 

Companies'  Joint  Stock,  Incorporation  of  by  Letters  Patent,  Ordinance   re  (North-west  Terri- 
tories, 1886-01-92) 1250,  1262 

Companies  Ordinances,  The  (North-west  Territories,  1887) 1248 

Consolidated  Statutes,  Manitoba,  Act  respecting  (Manitoba,  1881) 831 

Consolidated  Statutes  of  Manitoba,  Act   to  amend  chapters  37  and  58,  of  (Manitoba,  1885) 849 

Consolidated  Statutes  of  Quebec,  Act  to  amend  chapter  18  (Quebec,  1874-1875) 278 

Constitution  and  practice  of  Court  of  Queen's  Bench,  Act  respecting  (Manitoba,  1895) 1006 

Constitution  of  Superior  Court,  Acts  to  amend  Laws  re  (Quebec,  1809-70,  and  1883) 250,  308 

Construction  of  certain  Railway  Lines,  Act  providing  for  (Manitoba,  1888) 896 

Contagious  Diseases  among  Horses,  &c..  Act  to  prevent  spread  of  (British  Columbia,  1891) 1125 

Controverted  Elections  of  Members  of  General  Assembly,  Prince  Edward  Island,  amending 

Act  re  (Prince  Edward  Island,  1874) 1159 

Conversion  of  Debt,  and  Redemption  of  Provincial  Debentures  Act  re  (Quebec,  1888) 374-377 

Co-Partnerships,  &c.,  Foreign,  Registration  of.  Act  respecting  (Manitoba,  1873-74) 787 

Co-Partnerships,  Registration  of.  Act  respecting  (Manitoba,  1873-74)    787 

Copyrights,  Acts  relating  to  (Dominion,  1872-75-89)  (And  also  Appendix   "  A  "  ) 11,  13,  30,  58,  1281 

Coquitlam  Waterworks  Company,  Act  to  incorporate  (British  Columbia,  1886 1102 

Coroners,  Act  respecting  (British  Columbia,  1879) IO75 

Coroners  and  Magistrates  in  Manitoba,  Act  authorizing  ai)pointment  of  (Manitoba,  1871) 7(51) 

Coroners'  Inquests,  Act  relating  to  (Prince  Edward  Island,  1876) 1182 

Coroners' Jury  Act,  1886,  Act  to  extend  provisions  of,   to  Mainland,   British  Columbia  (Britisli 

Columbia,  1873-74) 1029 

Corporations,  Act  to  imyjose  Direct  Taxes  on  Commercial  (Quebec,  1882) 307 

Corporations,  Incorporated  by  Parliament,  Act  to  authorize  to  lend  and  invest  moneys  in  New 

Brunswick  (New  Brunswick,  18S7) 742 

Corporations,   Incorporated  out  of  Province,   to  Lend  and  Invest  Moneys,   Act  to  authorize 

(Manitoba,  1877) 818 

89  R 
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Corporations,  Tncorjwrated  out  of  Manitoba,  Act  re  (Manitoba,  1895) 1005,  1007,  1009 

Corporations  and  Institutions,   incorjxjrated  outside  of  North-west  Territories,  Ordinance  to 

authorize  to  transact  business  (North-west  Territories,  1884) 1242 

Corporations  and  Institutions  to  lend  Money  in  Province  of  Quebec,  Act  to  authorize  (Quebec, 

188fi) 314,  335,  3.39 

Corporations,  Foreign,  Act  respecting  enregistering  of  (Manitoba,  1873-74)    787 

Corporations,  Municipal,  Act  to  consolidate  and  amend  Laws  re  (Manitoba,  1886) .      854 

Corporation  of  City  of  Montreal,  Act  to  amend  Acts  relating  to  (Quebec,  1868) 252 

Corporations.  Town,  Act  to  consolidate  and  amend  Act  re  (Manitoba,  1885) 849 

Correspondence  with   Imijerial  Authorities  re  Railway  Charters  in  Manitoba  (Manitoba, 

1887) 860-883 

Corrupt  Practices  at  Elections,  Act  for  prevention  of  (Nova  Scotia,  1875) 490 

County  Courts,  Acts  amending  chapter  51,  Consolidated   Statutes  New  Brunswick,  relating  to 

(New  Brunswick,  1882) 731 

County  Courts,  Act  relating  to  (British  Columbia,  1883) 1089 

County  Courts,  Acts  respecting  (Manitoba,  1887) 859 

County  Courts,  Act  resi)ecting  (Ontario,  1808-G!)) 83,  89,  92 

County  Courts.  Act  to  amend  and  consolidate  Acts  re  (Nova  Scotia,  1889) 585 

County  Courts,  Act  to  amend  provisions  of  Revised  Statutes  of  (Nova  Scotia,  1887)  . .  .566,  569,  570,  572 

County  Courts,  Act  to  establish  (Nova  Scotia,  1874) 481,  489 

County  Courts,  Amendment  Act  (Prince  Edward  Island,  1878) 1202 

County  Courts  and  Procedure  therein.  Act  to  amend  Revised  Statutes  as  to  (Nova  Scotia,  1887). .       572 

County  Court  .Judges,  Act  respecting  (Ontario,  1875-76) 147 

County  Court  .Judges,  Act  resjxjcting  (Manitoba,  1886) ....         853 

County  Courts  of  New  Brunswick,  Act  further  relating  to  (New  Brunswick,  1873) 703 

County  Courts  of  .Fudicature,  Act  to  establish  in  Prince  Edward  Island  (Prince  Edward  Island, 

1874) 1158 

County  .Judges  Criminal  Courts,  Act  resi)ecting  (Nova  Scotia,  1889)   ...      585 

County  Municipalities,  Act  respecting  (Manitoba,  1875  and  1877) 803,  816 

Courtenay  Bay  Bridge  Company,  Act  to  continue,  revive  and  amend  Act  re  (New  Brunswick, 

1882) 719,  7.31 

Courts,  Act  respecting  jjractice  in  the  (Manitoba,  1876) 808,  810 

Courts,  County,  Act  relating  to  (British  Columbia,  1883)    1089 

Courts,  County,  Act  respecting  (Manitol)a,  1887) 859 

Courts,  Crimin.al,  Act  re.s|K!cting  certain  (New  Brunswick,  1889) 752 

Courts,  Di.strict  Magistrates,  Act  to  amend  re  ((Quebec,  1873-74)   260 

Court   Fines,    fees,   &c.,   Act  to  authorize  Miniicipalities  to  retain  and  use  as  revenue  (British 

Columbia,  1877) 1046 

Courts  in  Mji(iaw.a.Hka,  Act  to  establisli  certain  (New  Brunswick,  1873) 

Court  of  .\|»|)«al  froni  simimary  decisions  of  Magistrates,  Act  to  establish  (British  Columbia,  1887),     1108 

Court  of  .Judicature  of  Ontario,  Act  to  con.solidnte  Acts  governing,  &c.  (Ontario,  1895) 244a 

Courts  of  Probate,  Act  to  amend  Act  n:  (New  Brunswick,  1895) 765 

Court  of  t^ieen's  H.-nch,  Act  res])eeting  constitution  and  practice  of  (Manitoba,  1895) 1006 

Court  of  Queen's  l'.<-ncli.  Act  resj^'cting  (Manitoba,  1885) 848 

Court  of  Q\ie«-n's  Bench,  Act  re.si)ei-tilig  ((^uelx-c,  1S!)0)    455 

Court  of  Que.  n"s  H.-nch  (Manitoba),  Act  resixcting  (Manitoba,  1874,  1881) 786,  788,  790,  831 

Courts,  SiiixTJor,  .\ct  to  consolidjUe,  etc.  (Ontario,  1881) 185 

Court,  Sniwrioi,  .\ct  n-s|«-ctiiig  constitution  of  ((^neb(>c,  lS(!<.)-70) 256 

Court,  Su|HTior,  Act  to  anien<l  Laws  respecting  (Qiieliec,  1S83) 308 

Court,  Sii]ireine  an<l  Kxchequer.  Act  to  estal)lisli  (Dominion,  1875) 30 

Courts.  .Supreme,  in  .Manitol)a,  .\it  to  am<n(i  .\(t  to  establish  (Manitoba,  1872) 774 

Court,  .Stipren.e.  N.-w  Mnm^wick.    .Vet  to  facilitate   transaction  of  busine.ss  in  (New  Brunswick, 

"«-•) 725 

Court,  SiipreuK-,  of    I'.ritisli  (■(.lumliia.    Act    to  aiii.iid    jiractice   and    procedure  of,   &c.    (British 

Columbia,  lH7:i) 20^5 

Credit  Koncier  d\i  r.ius  Canada,  Act   n  (i,>u(  bie,  IS?.")) 284 

Creditors.  Act  re^iH-etiii^' ivssignmeTits  for  henetit  of  (Manitoba,  ]8S(i) 854 

Creditors,  .\ct  to  alxilish  priority  of  and  among  (Ontario,  ISSO) 170 

Creditors,  Assij^nment  for  Iwiietit  of,  Act  r.s|».ctinpr  (Ontario.  1887) 204 
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Creditors,  Assignment  for  benefit  of,  Act  to  make  further  provisions  re  (Ontario,  1887) 204 

Creditors  and  Railway  Companies,  Act  to  facilitate  arrangements  workmen  (Nova  Scotia,  1874).. 482-484 

Creditors,  Execution,  Act  to  abolish  priority  of  and  among  (British  Columbia,  1890) 1078 

Creditors,  Execution,  Ordinance  to  abolish  priority  among  (North-west  Territories,  1893) 1269 

Creditors,  Execution,  Act  to  abolish  priority  of  and  amongst  (Ontario,  1880) 170 

Creditors,  Fraudulent  preference  of,  by  Insolvents,  Act  re  (British  Columbia,  1880) 1078 

Criminal  Courts,  Act  respecting  certain  (New  Bnmswick,  1889) 752 

Criminal  Courts,  County  Judges,  Act  respecting  (Nova  Scotia,  1889) 585 

Criminal  Justice,  in  Supreme  Court,  Act  re  Administration  of  (Nova  Scotia,  1887) 571 

Crossing  of  one  Railway  by  another.  Act  to  provide  for  (Manitoba,  1888-9) 912 

CrO'Wn,  Act  to  regulate  proceedings  against  and  by  (Manitoba,  1875).     795,  796 

CrO"Wn,  Intervention  of  in  Civil  Cases,  re  constitutionality  of  Acts  (Quebec,  1882) 306 

Crovm  Lands  and  Crown  Land  Surveyors,  Act  in  reference  to  (Nova  Scotia,  1881) 507 

CrO'wn  Lands,  Act  to  prevent  Chinese  from  acquiring  (British  Columbia,  1884) . .     1094 

CrO"Wn  Lands  in  British  Columbia,  Act  to  amend  and  consolidate  Laws  respecting  (British  Colum- 
bia, 1873-4) 1024,  1029 

Crovrn  Lands  in  British  Columbia,  Act  to  amend  and  consolidate  Laws  respecting  (British  Colum- 
bia, 1875) 1036,1039 

Crovrn  Lands  in  British  Columbia,  an  Act  relating  to  (British  Columbia,  1878) 1066 

Crown  Lands  in  British  Columbia,  Act  to  prevent  Chinese  from  acquiring  (British  Columbia, 

1884) 

Crown,  Rights  of,  in  certain  public  lands  and  property.  Act  to  declare  (New  Brunswick,  1892).  .756,  757 

Crown  Suits.  Procedures  in,  Act  re  (Ontario,  1871-72) 102 

Crows'  Nest  and  Kootenay  Railway  Company,  Act  to  incorporate  (British  Columbia,  1888) 1116 

Cruelty  to  Children,  Act  for  prevention  of,  and  protecting.  Act  re  (Ontario,  1893) 242 

Cumberland  Driving  Company,  Act  to  incorporate  (Nova  Scotia,  1876) 492 

Custody  of  Insane  Persons,  Act  re  further  provisions  as  to  (Ontario,  1873) 103 


Dartmouth  and  Halifax  Ferry,  Act  to  consolidate  Acts  »•('  (Nova  Scotia,  1894) 643 

Dartmouth,  Town  of.  Act  re  supplying  with  water  (Nova  Scotia,  1876) 496 

Dartmouth,  Town  of,  Act  to  amend  Act  relating  to  (Nova  Scotia,  1886) 560,  565 

Dawes  Gold  Mining  Co.,  Act  to  incoriwrate  (Nova  Scotia,  1889) 586 

Dawson  Construction  Co.,  Act  to  incorporate  (Nova  Scotia,  1895) 646 

Debentures,  Provincial,  Act  resiJecting  and  Conversion  of  Debt  (Quebec,  1888) 374-377 

Debentures,  Provincial,  Act  to  authorize  issues  of,  for  certain  purpo.ses  (New  Brunswick,  1875)..       709 

Debt,  Conversion  of.  Act  respecting,  and  Provincial  Debentures  (Quebec,  1888) 374-377 

Debts,  Collection  of  small,  in  City  of  Fredericton,  Act  to  facilitate  (New  Brunswick,  1877) 719 

Debts,  Act,  small,  1886  (British  Columbia,  1886) 1107 

Debtors,  Insolvent,  Acts  to  amend  Act  respecting  relief  of  (Nova  Scotia,  1868  and  1884) 472,  522 

Debtors,  Insolvent,  Act  to  amend  Act  re  (Prince  Edward  Island,  1876) 1181 

Debtors,  Insolvent,  Act  to  improve  administration  of  Justice  re  (Nova  Scotia,  1870) 475 

Debtors,  Insolvent,  Act  enabling  Stipendiary  Magistrate,  Charlottetown,  to  grant  relief  to  (Prince 

Edward  Island,  1876) 1182 

Deeds,  Registration  of,  Act  to  amend  Act  respecting  (Manitoba,  1873) 780 

Deputies,  Lieut. -Governor  and  His,  Act  respecting  the  (Manitoba,  1885) 851 

Digby,  Town  of.  Act  to  provide  for  Supplying  with  Water,  &c.  (Nova  Scotia,  1895) 645 

Direct  Taxes  on  Commercial  Corjxjrations,  Act  to  impose  ((Quebec,  1882) 307 

Disallow^ance  of  Provincial  Acts  : 

Course  to  be  pursued  by  Dominion  Government 61-64 

Correspondence  wdth  Colonial  Secretary  in  re 61-64 

Ministerial  responsibility  in  connection  with 65-78 

Powers  of  Dominion  Government,  &c 61-64 

Diseases,   Infectious  or  contagious,  of  domestic  animals.  Ordinance  re  (North-west  Territories, 

1883  and  1885) 1238,  1244 

Diseases  of  Animals,  Act  respecting  (Manitoba,  1890) 946 

89|  R 


1416  PROVINCIAL    LEGISLATION". 


D — Continued. 

PAGE. 

Diseases,  Contagions,  Act  to  prevent  spread  of  among  Horses  (British  Columbia,  1891) 1126 

Districts,  Judicial,  Act  to  divide  Province  of  Manitoba  into  (Manitoba,  1881) 832 

District  Magistrates,  and  Magistrates'  Courts,  Act  to  amend  Act  re  (Quebec,  1873-74) 260 

District  Magistrates,  Act  to  amend  Law  respecting  (Quebec,  1889) 430 

District  Magistrates,  Act  to  amend  Law  respecting  (Quebec,  1888) 343-373 

District  of  Thunder  Bay,  Act  re  Territorial  (Ontario,  1870-71) 100 

Ditches  and  Watercourses  Act  as  applied  to  Railways,  Act  re  (Ontario,  1890) 217,  218 

Divorce  Bills  (Dominion,  1867-1878) 59-60 

Dominion  Government,  powers  of,  re  disallowance 61-64 

Dominion  (Government,  Act  respecting  Lands  granted  to  (British  Columbia,  1895) 1151 

Domestic  Animals,  Ordinance  re  Diseases  of  (North-west  Territories,  1885).     (See  above.) 

Drummondville,  Act  to  incorixjrate  Town  of  (Quebec,  1888)  385 

Dufferin  (iold  Mining  Co.,  Act  to  incorporate  (Nova  Scotia,  1889) 586 

Duties  on  Licenses,  Act  to  impose  under  Dominion  Act  (Nova  Scotia,  1884) 522 

Dyked  and  Marsh  Lands,  Act  to  amend  Act  re  regulating  of  (Nova  Scotia,  1868) 471 

Dyking,  Drainage  and  Irrigation  of  Lands,  Act  respecting  (British  Columbia,  1894) 1148 

Dyking  and  Drainage  Works  in  New  Westminster  District,  Act  to  authorize  (British  Columbia, 

1894 1149 

Dyking  Act,  1878,  Act  respecting,  and  Act  to  amend  (British  Columbia,  1879  and  1883  and  1885), 

1072-1074,  1077,  1083-1087,  1090,  1096-1098 


E 


Eastern  Counties  Railway  Co.,  Act  to  incor[)orate  (Nova  Scotia,  1874) 481 

Eastern  Railway  Co.,  Act  to  incoriwrate  (Quebec,  1889) 435 

Eastern  Extension  Railway,  Act  respecting  (Nova  Scotia,  1883) , 520 

Eastern  Development  Co.,  Act  to  incorporate  (Nova  Scotia,  1882) 519 

Eastern  Steamship  Co.,  Act  to  incorjxjrate  (Nova  Scotia,  1874).  ... 488 

Eastern  Railway  of  Manitoba,  Act  to  incoriwrate  (ManitoVia,  1873) 776,  779 

Education,  System  of,  Act  further  to  amend  Act  to  establish  (Manitoba,  1875).. 802 

Education,  Act  to  amend  Act  to  establish  system  of  in  Province  (Manitoba,  1877) 817 

Educational  purjwses.  Act  to  create  fund  for  (Manitoba,  1878) 823,  824 

Education,  I  )e]):irtment  of,  Act  resi)ecting  (Manitoba,  1890) 918,  926,  947 

Edmonton,  Ordinance  to  emixiwer  Town  of  to  construct  Tramway,  &c.  (North-West  Territories, 

1893) 1268 

Eel  River  TiOg  Driving  Co.,  Act  to  incorporate  (New  Brunswick,  1875) 711 

Elections,  Municipal,  Currupt  Practices'  Act  (Ontario,  1871-72) 102 

Election  'if  Mumlx^-rs  to  Legislative  .Vssembly,  and  trial  of  Elections  Act  re  (Ontario,  1873) 103,  1324 

Election  "f  Members,  Legislative  Assembly  (Quebec),  Act  res])ecting  (Quebec,  1874-75) 261 

Election  <>f  MemlMrs  to  Legislative  Assembly  (Manitoba),  Act  res|x^cting  (Manitoba,  1875) 800 

Elections,  Muni*  ipal,  Act  to  make  better  provisitin  for  securing  order  at  (Manitoba,  1876) 811 

Election  of  Mimbers  to  Legislative  .\ssemlily  (British  Columbia),  .Act  relating  to  and  to  amend 

law  (Britisli  Columbia,  1^77) 1051 

Election    of    Members    to    Legislative    ,\sseml)ly    (Prince  Ed^v*urd     Island),    Act    relating    to 

Controverted  (  Prince  Kdward  Iskmd,  1874) 1159 

Election  liegulntion  Act,  1S71,  .\(t  to  .■iiiieiid  (I'.ritish  Columbia,  1877) 1051 

Elections,  ('ontroverte.l,  <  >r(liiiaii(e  ies|ieetiiig  (North-west  Territories,  1884) 1241 

Election  of  .MenilHTH,  Le^rislative  Assembly,  Act  re  (Manitoba,  1886) 853 

Election  Petitions  ami  prevention  of  ( 'ornipt  Practices  at  Electi(ms,  Act  re  (Nova  Scotia,  1875). .  490 

Electoral  Divisions,  .\et  to  jiidvid.'  for  fair  and  equitable  redi.stribution  of  (Manitoba,  1873-74)..  .  785 

Electors,  rariianientary  Li.-ts  (Wiiinipet,'.  1S77),  Act  to  legalize  (Manitoba,  1877) 819 

Electors'  Hegistrution  .■iii>i  I'.allot  At  t  ( I'riiice  Edward  Island,  1877) 1199 

Electric  Railways.  Act  res]»<t iiii;  (Ontario,  IS'.C)) 244b 
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EJlectric  Telegraphs,  Marine,  Act  to  regulate  construction  of,  &c.  (Dominion,  1874) 20 

Electric  Light  and  Water  Co.,  St.  Croix,  Act  to  incorporate  (New  Brunswick,  1886) .       739 

Emerson  and  West  Lynne,  Act  uniting  Towns  of  (Manitoba,  1883) 836 

Emerson,  Souris  and  Brandon  Railway,  Act  to  incorporate  (Manitoba,  1888) 898 

Emerson,  Act  respecting  Town  of  (Manitoba,  1888-89) 904-909,  913 

Emerson  and  North-western  Railway  Co.,  Act  to  incorporate  (Manitoba,  1881) 826,  829 

Emerson  and  North-western  Railway  Co.,  Act  to  incorporate  (Manitoba,  1884) 840,  842 

Emerson  and  North-western  Railway  Co.,  Act  to  incorfxirate  (Manitoba,  1887) .       857 

Emigration  Aid  Societies  in  Ontario,  Act  respecting  incorporation  of  (Ontario,  1873) 103,  1325 

English  Language  to  be  official  language  in  Manitoba,  Act  to  provide  (Manitoba,  1890) 918-926,  928 

Enquiries  Concerning  Public  Matters,  Act  to  make  provision  for  (Manitoba,  1873) 780 

Enquiries  Concerning  Public  Matters,  Act  to  make  provision  for  (British  Columbia,  1872).  ..1015,  1016 

Equity  Side  of  Court  of  Queen's  Bench,  Act  respecting  (Manitoba,  1881) 831 

Erection  of  New  Buildings  for  Provincial  Legislature  and  Departments,  Act  to  provide  for 

(British  Columbia,  1893) 1137-1144,1145 

Escheats  and  Forfeitures,  Act  to  amend  Law  respecting  (Ontario,  1874) ...  110-116 

Escheats  and  Forfeitures,  Act  to  amend  Law  respecting  (Ontario,  1877) ..'. 151 

Escheats  and  Forfeitures  and  Estates  of  Intestates  (Manitoba,  1884) 838 

Escheats  and  Proj^erty  confiscated  to  the  Crown,  Act  resjxjcting  (Quebec,  1885) 312 

Escott  and  Young,  Act  to  provide  for  union  of  Townships  of  (Ontario,  1888) 212 

Estates  of  Intestates,  Act  respecting  Administration  of  (Ontario,  1877) 151 

Estates  of  Intestates,  Act  respecting  (Manitoba,  1884) 838 

Estreats,  Act  respecting  (Nova  Scotia,  1879) 505 

Estreats,  Penalties  and  Forfeitures,  Act  respecting  (Manitoba,  1875) 799 

European  and  North  American  Railway,  Act  to  compel  Shareholders  to  pay  up  assessments, 

(New  Brunswick,  1869) 651 

Evidence,  Law  of.  Act  to  amend  defects  in  (Ontario,  1882) 188 

Examination  of  witnesses  on  oath  by  Committees  of  Senate  and  House  of  Commons  (Dominion, 

1873) 13-19 

Examination  of  Witnesses.  Act  to  consolidate  and  amend  Laws  to  enable  Supreme  Court, 

Prince  Edward  Island,  to  order  (Prince  Edward  Island,  1874) 1158 

Exchequer  and  Supreme  Courts,  Act  to  establish  (Dominion,  1875) 30 

Execution  Creditors,  Act  to  abolish  priority  of  and  amongst  (Ontario,  1880) 170 

Execution  Creditors,  Act  to  abolish  priority  of  and  amongst  (British  Columbia,  1880) 1078 

Execution  Creditors,  Ordinance  to  abolish  priority  amongst  (North-west  Territories,  1893) 1269 

Execution  Act  to  exempt  Homesteads  from  Sale  or  Levy  under  (New  Brunswick,  1867-68)   648 

Execution,  Seizure  and  Sale  under,  Ordinance  exempting  certain  property  from   (North-west 

Territories,  1885) 1246 

Executive  Administration  of  Laws  of  Province,  Act  respecting  (Ontario,  1888) 206-210 

Executive  Administration  of  Laws  of  Province,  Act  respecting  (Quebec,  1889) 432 

Executive  Administration  of  Laws  of.  Act  re  (New  Brunswick,  1889) 752 

Executive  Administration  of  Laws,  Act  re  (Manitoba,  1890) 929 

Executive  Government  of  the  North-west  Territories,  Ordinance  respecting  (North-west  Terri- 
tories, 1891-92) 1260 

Executive  Power,  Act  respecting  the  (Quebec,  1886) 314,  338 

Exhibition  Association,  Central  Canada,  Act  to  incorporate  (Ontario,  1888) 213 

Exemption  of  certain  property  from  Seizure  or  Sale  under  Execution,  Ordinance  re  (North-west 

Territories,  1884) 1242 

Expenditure  and  Revenue,  Ordinance  re,  (North-west  Territories,  1891-92) 1262 

Expenditure,  Ordinance  resi^ecting  (North-west  Territories,  1892) 1265 

Expenditure  of  Province  of  Manitoba,  Act  to  diminish  (Manitoba,  1876) 806,  807,  808,  809 

Exposition  Co.,  Act  to  incorporate  Quebec  (Quebec,  1892) 459 

Expropriation  of  Lands,  Act  respecting  (Manitoba,  1888) 896 

Expropriation  of  Lands,  Ordinance  respecting  (North-west  Territories,  1890) 1258 
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Factories  Act  (Ontario,  1884) 195,  T9G 

Factories,  Life  and  health  of  persons  employed  in,  Act  to  protect  (Quebec,  1885) 312 

Fees,  Market,  Act  to  amend  Act  re  (Ontario,  1882-83) 192 

Fences,  Pounds  and  Trespasses,  Act  relating  to  (New  Brunswick,  1877) 718 

Ferry  between  Dartmouth  and  Halifax,  Act  to  consolidate  Acts  relating  to  (New  Brunswick,  1894)  643 

Fines,  Escheats,  Penalties,  &c..  Act  respecting  (Manitoba,  1875) 799 

Fines,  Fees,  &c.  (Court),  Act  to  enable  certain  Municipalities  to  retain  and  use  (British  Columbia, 

1877) 1046 

Fire  Insurance  Company,  Mutual,  Act  to  provide  for  incorporation  of  in  Manitoba  (Manitoba,  1876)811,  812 
Fire  Commissioner  in  Cities  and  Towns  in  Manitoba,  Act  to  provide  for  appointment  of  (Manitoba, 

1876) 811 

Fires,  Prairie,  Act  to  amend  Act  for  prevention  of  (Manitoba,  1873) 775,777 

Fisheries  of  Province,  Act  to  regulate  (Ontario,  1885) 198 

Fisheries,   Act  respecting  Provincial  (Ontario,  1892) 239 

Fisheries,  Act  to  amend  and  consolidate  Laws  re  (Quebec,  1888),  378  (1895) 469 

Fisheries,  Alewives,  Acts  relating  to  (Prince  Edward  Island,  1883) 1209 

Fishing,  Act  to  amend  Law  relating  to  (Quebec,  1889),  433  (1895) , 469 

Fishermen's  Marine  Insurance  Co.,  Act  to  incorporate  (Nova  Scotia,  1893) 635 

Foreign  companies,  Act  to  make  provision  for  registration  in  British  Columbia  (British  Columbia, 

1872) 1015 

Forfeitures,  Escheats  and  Penalties,  Act  respecting  (Manitoba,  1875) 799 

Fort  Erie  Ferry  Railway  Co.,  Act  to  incorporate  (Ontario,  1887) 205 

Fredericton  Police  Establishment,  Act  relating  to  (New  Brimswick,  1871) 6()2 

Fraser  River  Railway  Company,  Act  to  incorporate  (British  Columbia,  1883) 1082 

Frauds  in  su])[)ly  of  milk  to  cheese  and  butter  manufactories.  Act  to  prevent  (Ontario,  1888) 212 

Fraud  in  sale  of  inilk.  Act  to  prevent  (Ontario,  1893) 242 

Fraud  in  sale  of  fruit.  Act  for  prevention  of  (Ontario,  1895) 244c 

Fraudulent  .Statements  by  Companies,  Act  for  better  prevention  of  (Ontario,  1893) 241 

Fredericton  P>oom  Company,  Acts  to  amend  Act  to  incorporate  (New  Brunswick,  1875  and 

1888) 709,  751 

Fredericton  &  St.  Mary's  Ikidge  Company,  Act  to  incorporate  (New  Brunswick,  1882  and  1888) 

731,  732 
Fredericton,  Gibson  &  Marysvillc  Electric  Railway  Co.,  Act  to  incorixirate  (New  Brunswick, 

1893)    '. " 760 

Free  <  Jrant  and  Homestead  Aft  of  1868,  Act  respecting  (Ontario,  1877) 152 

Freight  Wharf  and  Wareliousi-  charges.  Act  concerning  collection  of  (Nova  Scotia,  1886) 557,  558 

Fruit,   .Vet  to  jirevt-nt  fr.aud  in  sale  of  (Ontario,  1895) , 244( 

Full  Electric  Light  Co.  of  Prince  Edward  Island,  Act  to  incorporate  (Prince  Edward  Island,  1890)  121."i 

Fund,  Consolidated  Railway,  Act  resiH'C-ting  (Quebec,  1878) 294 

Fund  for  Educational  Puri)os.'s,  Act  to  establish  (Manitoba,  1878) 823,  824 

Fur-bearing  Animals,  Act  to  consolidate  and  amend  Laws  respecting  game,  &c.  (Ontario,  1893)  242 

Fur-bearing  .Xnimals,  ( lam.-,  k^:.,  .\ct  for  protection  of  (Manitoba,  1890) 929 

Further  improving  ttie  Law,  an  .Vet  for  (Maiiitolja,  1887) 850 

G 

Game  and  Km   r..aiiii^'  Animal-.  Act  f.ii  pintectioii  of  (Manitoba,  1890) 929 

Game   I'n-tection  Aet.  A.ts  toauHii,!  (I'.iiti-h  (jolunil)ia,  18!K)),  1121  (1S94) 1149 

Game  Oniinaiuv.  Tl,.',  aii.l  Oidiiianee  to  amend  ( North-west  Territories,  1889),  1254  (1892) 1265^ 

Game,    I'm-suit  ..f.  Ordin;, .!(•.■  to  prevent  trespass  in  (Xorth-west  Territories,  ]8!)4) 1278 

Game  an. I  Km-  I'.eaiin-  Animals.  Act  to  <onsoli.late  and  amend  Laws  re  i)rotection  of  (Ontario, 

I>^!'-f'     242 

General   Mining  As-,,.  iati..n.  A.t  lelatin- to  (Xova  Si-otia,  1874) 481 

General  and  (.twMrte,- Se-„,n-,  An  r,  appeal-  to  (I'.iitish  Columbia,  1872-73)   10» 

General   .V-semMy  of   I'rinee    Iviuai.l    l-lanil.   Act   amending  Law   re  controverted   elections  of 

Meml'er-  of  ()'iinee  Kdwanl    Island,  1S7J) 1159 
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General  Assembly,  Act  for  further  securing  Independence  of  (Prince  Edward  Island,  1876).  ,1166,  1167 
Qeorgian  Bay  Ship  Canal  and  Power  Aqueduct  Company,  Act  to  incorporate  (Ontario,  1894). . .       243 

Grlobe  Marine  Insurance  Company,  Act  to  incorporate  (Nova  Scotia,  1875) 491 

G-old  Mining  Ordinance  and  Gold  Mining  Amendment  Act,  Act  to  amend  (British  Columbia,  1872, 

1873  and  1877) 1023,1045 

Q-old  Mining  Act,  Act  to  amend  (British  Columbia,  1881) 1079 

Q-old.  Bearing  Quartz,  Act  to  encourage  Mining  of  (British  Columbia,  1877) 1047 

Q-old.  and  other  Minerals,  except  Coal,  Act  to  consolidate  and  amend  LaAvs  respecting  (British 

Columbia,  1882) ; 1080 

Q-old  and  other  Minerals,  except  Coal,  Act  to  consolidate  and  amend  Laws  respecting  (British 

Columbia,  1884) 1094 

Goodhue,  Hon.  J.,  Estate  of.  Act  respecting  Settlement  of  (Ontario,  1870-71) 96-101 

Government  House,  Act  respecting  reduction  of  expenses  of  maintaining  (New  Brunswick, 

1884) 736,737 

Government  House  Farm,  Act  to  vest  in  City  of  Charlottetown  (Prince  Edward  Island,  1874).  1153 
Government   House  Farm,    Act  to  vest  in  City  of  Charlottetown  (Prince  Edward  Island, 

1876) 1179,  1182 

Government  Road  Allowances,  Act  relative  to,  &c.  (Ontario,  1870-71) 101 

Government  of  Rupert's  Land  and  North-west  Territories,  Act  for  temixjrary  (Dominion,  1869).  8 

Government  of  Manitoba,  Act  to  establish  and  provide  for  (Dominion,  1870) .  8 

Government  of  the  North-west  Territories,  Ordinance  respecting  Executive  (North-west  Terri- 
tories, 1891-92) 1260 

Governor  General,  Act  to  fix  salary  of  (Dominion,  1867  and  1869)   6,  8 

Governor,  Lieutenant,  and  his  Deputies,  Act  respecting  (Manitoba,  1885) 851 

Grants  in  aid  of  Railways,  Act  to  authorize,  &c.  (Nova  Scotia,  1886) 538-546,  549,  558 

Grand  Junction  Railway  Company,  Act  respecting  granting  aid  to  (Ontario,  1870-71) 100 

Grand  Juries,  Act  respectmg  (Ontario,  1879) KJO 

Grand  Jurors,  Act  respecting  (Manitoba,  1875) 79*^ 

Grand  and  Petit  Juries,  Act  respecting  (Manitoba,  1879) ...       824 

Grand  Orange  Lodge,   Provincial,  of  Prince  Edward   Island,  Act  to  incorporate  (Prince  Edward 

Island,  1878) 1203 

Grand  Falls  Power  and  BooTn  Company,  Act  to  incorix)rate  (New  Brunswick,  1895) 766 

Graving  Dock,  Island  Railway  and  Railway  Lands  Act,  re  (British  Columbia,  1883)   1090 

Greenfield  Mining  and  Development  Company,  Act  to  incorporate  (Nova  Scotia,  1895) 646 

Guelph  Board  of  Trade,  Act  to  incori)orate  (Ontario,  1867-68) 81 

Guide  Posts  along  Certain  Roads,  Act  to  establish  (Manitoba,  1881).    831 

Gulf  of  Georgia,  Act  to  jn-event  destruction  of  pasturage  on  (British  Columbia,  1877) 104 

Gunpowder,  Act  resijecting  storage  of,  near  towns  and  cities  (Manitoba,  1875) 801 


Half-Breed  Land  (irant  Protection  Act  (Manitoba,  1873)    770,  778 

Half-Breed  Land  (4rant  Protection  Act,  Act  to  amend  (ManitoVja,  1875) 804 

Half-Breed  Land  Gi-ant  Protection  Act,  Act  to  amend  (Manitoba,  1877) 821 

Haliburton,  Pro\isional  County  of.  Act  respecting  (Ontario,  1877) 153 

Halifax  Industrial  School,  Act  re  sentencing  .Juvenile  Offenders  to  (Nova  Scotia,  1868) 473 

Halifax  Company  (Limited),  Act  to  incorporate  (Nova  Scotia,  1874) 479 

Halifax  &  (4reat  Western  Railway  Co.,  Act  to  IncorjKirate  (Nova  Scotia,  188(J) 501,  562,  503 

Halifax  and  Yarmovith,  Act   to  provide  for  completion  and  consolidation  of  Railways  between 

(Nova  Scotia,  1880)   538-558 

Halifax  Vinegar  and  Pickling  Co.,  Act  to  incorporate  (Nova  Scotia,  1888) 583 

Halifax,  City  of,  Act  to  consolidate  and  amend  Acts  relating  to  (Nova  Scotia,  1893) 634 

Halifax  Trust  and  Loan  Society,  Act  to  incorporate  (Nova  Scotia,  1893) <)35 

Halifax  and  Dartmouth  Ferry,  Act  to  consolidate  Acts  re  (Nova  Scotia,  1894) 043 

Halifax  Electric  Tramway   Co.,  I    .    ,.    ^     •  i.    /m         c<     i.'      ^o^\~\  i-ic 

ii    iTi."-^  ■>  '  [■  Acts  to  mcorporate  (Nova  Scotia,  189ij) 04b 

Halifax  Auer  Light  Co.,  J  ^  ^  '  ' 
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Hamilton,  City  of.  Act  respecting  By-laws  of  (Ontario,  1895) 2446 

Harbours,  Act  in  addition  to  and  in  amendment  of  Revised  Statutes  re  (New  Brunswick,  1869). .       659 

Health,  Public,  Act  in  relation  to  (Nova  Scotia,  1888) 582 

Health,  Public,  Act  respecting  (New  Brunswick,  1^ 87) 741 

Health,  Public,  Act  respecting  (British  Columbia,  1893) 1145 

Health,  Public,  Act  res|)ecting  (Prince  Edward  Island,  1886)  1211 

Health,  Act  n'sjiecting  Public  (Manitoba,  1890) 929 

Hochela^a,  Act  to  amend  Act  incorixjrating  Town  of  (Quebec,  1888) 380,  385 

Home  Fire  Insurance  Company,  Act  to  incorporate  (Ontario,  1875-76) 149 

Homestead  and  Free  Grant  Act  of  1868,  Act  re  (Ontario,  1877) 152 

Homestead  of  Families,  Act  to  exempt  from  levy  or  sale  under  execution  (New  Brunswick,  1867-68)      648 

Hospital,  General,  Medicine  Hat,  Ordinance  to  incorporate  (North-west  Territories,  1889) 1258 

House,  comijosition,  jwwers  and  jirivileges,  Act  to  amend  Act  re  (Nova  Scotia,  1892) 627,  630 

Hudon  Cotton  Mill  Company,  Act  re  issue  of  Debentures  (Quebec,  1875) 285 

Hudson  Bay  &  Winnii)eg  Railway  and  Steamship  Co.,  Act  to  reixial  Act  re  (Manitoba,  1888-89).       913 

Hull,  City  of,  Act  to  inoor[X)rate  (Quebec,  1874-75) 263 

Huron  and  Erie  Savings  and  Loan  Society,  Act  to  change  name  of  (Ontario,  1875-76) 150 

Hydraulic  Co. ,  St.  Loxiis,  Act  to  incorimrate  (Quebec,  1868; 246-250 

Hydraulic  Manufacturing  Co.,  Act  to  incorporate  Chambly  (Quebec,  1868) 253 


Illicit  Selling,  Act  re  Laws  against  (Ontario,  1881) 187 

Immigration  of  Chinese,  Act  to  prevent  (British  Columbia,  1884) 1092,  1093 

Immigration  of  Chinese,  Act  to  prevent  (Briti.sh  Columbia,  1885) 1098,  1101 

Imprisonment  for  Debt,  Act  to  amend  Act  for  abolition  of,  &c.  (New  Brunswick,  1875) 709 

Improving  the  law,  Act  for  further  (Ontario,  1876) 201 

Improving  the  Law,  Act  for  further  (Manitoba,  1887)    856 

Inclosed  (Jmnnds,  trespass  (m,  Act  re  (British  Columbia,  1879) 1117 

Incorporated  Associations,  Act  re  investing  and  lending  moneys  (Manitoba,  1877) 818 

Incorporation  <>f  Immigration  Aid  Societie!--,  Act  re  (Ontario,  1873) 103 

Incorporation  <>f  certain  T(nvns,  Acts  re  (Quebec,  1890  and  1892) 437,  459 

Incorporation  of  Towns  in  Nova  Scotia  (Nova  Scotia,  1886) 560 

Incorporation,  Towns  Act  and  Act  to  amend  (Nova  Scotia,  1888  and  1893) 581,  633 

Incorporation  of  City  of  Charlottetown,  Act  to  consolidate  and  amend  Act  re  (Prince  Edward 

Island,  18S8) ; 1213 

Incorporation  of  .(..Int  Stock  Companies  by  Letters  Patent,  Ordinances  re  (North-west  Terri- 
tories, ls,S(i  S7) 1247,  1250 

Incorporations,  (".•unty.  Act  to  amend  Act  re  (Nova  Scotia,  1888) 582 

Independence  <.f  (;.neral  Asscmlvly,  Act  for  furtlier  securing  (Prince  Edward  Island,  1876).1166,  1167 

Indigent  ( 'liildnn,  Ordinance  for  relief  of  (North-west  Territories,  1883) 1239 

Industrial  and  Commercial  Life  Assurance  Co.,  Act  to  incorporate  (Ontario,  1874) 142 

Industrial  .•hkI  Ifeformatory  Sch.M.ls,  Act  to  e.stablish  (New  P.runswick,  1875) 70<),  712 

Infant  Cliildren,  Alt  for  protection  of  (Ontario,  1SS7) 205 

Inland  Steam  N.ivijfation  Co.,  Art  to  incori«)rate  ( l>rince  Kdw.ard  Island,  1883) 1209 

Inquiry.  Commi-sioii   of.  /v  'I'ransfer  to  .1.  M.  Spinks,  Act   to   authorize  apjxiintment  of  (British 

Columbia.  IHS.")) 1104 

Inquiries  res|«'ctiii^'  Public  matters.  Act  t-.  make  ia-o\  isioii  n  (P.ritish  Columbi.a,  1872) 1015 

Inquiries  <'oii<ernitiK'  Public  matters.  Act  to  make  provision  for  (Manitoba,  1873) 780 

Insane   i-r.xons,  .\.t  respecting;  custody  of  (Ontario.  lS7;i) 10.3,  1325 

Insane,  .\syluni  for  the.  Act  resp...tinK,  ^i'.   ( Manitoba,  ISS(i) 853 

Insolvent   P.anks,    Insurance  and  Loan  Co.-.  I'.nilding  Societies.  &c.,  Act  respecting  Dominion 

.\cts  relatintr  to  d'rin'-.'  Ivluanl  Isiuid,  1HS;<)    1209 

Insolvent  Debtors.  Act  p.  amend  Chap.  i:!7.  Revise,!  Statutes,  Nova  Scotia,  as  to  (Nova  Scotia, 

IHtWand  ISSli 522 
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Insolvent  Debtors,  Act  to  improve  Administration  of  Justice  re  (Nova  Scotia,  1870) 475 

Insolvent  Debtors  Act,  Act  to  amend  (Prince  Edward  Island,  1876) 1181 

Insolvent  Debtors,   Act  enabling  Stipendiary   Magistrate,   Cbarlottetown,   to  grant  relief  to 

(Prince  Edward  Island,  1876) 1182 

Insolvents,  Act  re  fraudulent  preference  of  Creditors  by  (British  Columbia,  1880) 1078 

Inspection  of  Lumber,  Provisions,  &c..  Act  to  amend  Act  re  (Nova  Scotia,  1880) 506 

Institutions  and  Corporations,  Act  to  authorize  to  lend  and  invest  money  in  Quebec  (Quebec, 

1886) 314,335,339 

Institutions  and  corporations,  incorporated  by  Dominion,  Act  to  authorize  to  lend  and  invest 

moneys  in  New  Brunswick  (New  Brunswick,  1887) 742 

Institutions  and  Corporations,  &c.,  incorporated  out  of  Province,  Act  to  authorize  to  do  business 

therein  (Manitoba,  1890-91) 930,  945,  989 

Institutions  and  Corjx>rations,  incorporated  outside  of  North-west  Territories,  Ordinance  to 

authorize  to  transact  business  therein  (North-west  Territories,  1884) 1242 

Institutions,  Municipal,  Act  to  consolidate  Act  re  (Ontario,  1892) 240 

Institutions,  Municipal,  Act  respecting  (Manitoba,  1890) 930 

Insurance  Companies,  Act  respecting  (Ontario,  1875-76) 147,  150 

Insurance  Company,  British  Columbia,  Act  to  incorporate  (British  Columbia,  1877)  . .  ...     1053 

Insurance  Company,  Act  to  incorporate  Merchant's  Marine  (Prince  Edward  Island,  1876) 1162 

Insurance  Policies  (Fire)  Act  respecting  conditions  in  (Ontario,  1875-76) 147 

Intervention  of  Crown  in  Civil  Cases,  &c.,  Act  re  (Quebec,  1882) 306 

Interpretation,  Ordinance,  The  (North-west  Territories,  1891-92)  1262 

Intestates,  Act  respecting  Administration  of  Estates  of  (Ontario,  1877) 151 

Intestates,  Estates  of.  Acts  relating  to  Escheats  and  Forfeitures  (Manitoba,  1884) 838 

Intestates,  Estates  of.  Acts  respecting  Administration  of  by  Crown  (Prince  Edward  Island, 

1881) 1207,  1208 

Intestates,  Estates  of.  Legislation  affecting,  see  also  Escheats. 

Intoxicating  Liquors  at  Camp  Meetings,  Act  to  prevent  sale  of  (Nova  Scotia,  1874) 489 

Intoxicating  Liquors,  Act  re  Acts  respecting  (Nova  Scotia,  1876  and  1877) 495 

Intoxicating  Liquors,  Act  respecting  (Nova  Scotia,  1886) 554,  556,  563 

Intoxicating  Liquors,  Act  respecting  sale  of  (New  Brunswick,  1887) 741 

Intoxicating  Liquors,  Acts  to  amend  Acts  of  1873  and  1874  tf)  regulate  sale  and  traffic  of  (Mani- 
toba, 1873-74,  1875,  1877  and  1878) 788,  802,  819-824 

Intoxicating  Liquors  to  Minors,  Act  to  prohibit  gift  or  sale  to  (British  Columbia,  1877) 1052 

Intoxicating  Liquors  in  City  of  Charlottetown,  Act  to  regulate  sale  of,  &c.,  (Prince  Edward 

Island,  1892) 1217-1220 

Irrigation,  Drainage  and  Dyking  of  Lands,  Act  respecting  (British  Columbia,  1894) 1148 

Irrigation  Act,  The  (North-west  Territories,  1894) 1273 

Inverness  Railway  Co.,  Act  to  incorporate  (Nova  Scotia,  1874) 481 

Investment  Association,  Manitoba,  Act  to  incorporate  (Manitoba,  1877) 814 

Island  Railway,  Graving  Dock  and  Railway  Lands,  Act  relating  to  (British  Columbia,  1883) 1090 


Jacquet  River,  Boom  across.  Act  to  authorize  erection  of  (New  Brunswick,  1875) 711 

Jesuits  Estates'  Act  (Quebec,  1888) 386-429 

Jockey  Club,  Belair,  Act  to  incorporate  (Quebec,  1888) 434 

Joint  Stock  Companies'  General  Clauses  Act  (Quebec,  1868) 252 

Joint  Stock  Companies,  Act  respecting  incorporation  of  (Quebec,  1868) 252 

Joint  Stock  Companies  Act  of  Prince  Edward  Island  (Prince  Edward  Island,  1888) 1213 

Joint  Stock  Companies,  incorporation  of  by  Letters  Patent,  Ordinances  re  (North-west  Territories, 

1886  and  1888) 1247,  1250 

Joliette  Corporation  of.  Act  respecting  (Quebec,  1884) 310 

Judges,  County  Court,  Act  respecting  (Ontario,  1875-76) 147 

Judges,  County  Court,  Act  respecting  (Manitoba,  1886) 853 

Judicature  Act  (Ontario,  1881) 185 

Judicature,  Supreme  Court  of  Ontario,  Act  to  consolidate  Acts  re  (Ontario,  1895) 244a 
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Judicature,  Act  to  establish  County  Courts  of  (Prince  Edward  Island,  1874) 1158 

Judicature  Ordinance,  Ordinance  to  amend  the  (North-west  Territories,  1894) 1272 

Judicial  Districts,  tenii)orary  and  judicial,  Act  re  (Ontario,  1877) 153 

Judicial  District  Act,  1879  (British  Columbia,  1879) 1076 

Judicial  District  Act,  1879,  Act  to  carry  out  provisions  of  (British  Columbia,  1881) 1079 

Judicial  Districts,  Act  for  dividing  Province  of  Manitoba  into  (Manitoba,  1881) 832 

Juries,  Grand,  Act  respecting  (Ontario,  1879) 160 

Juries,  Act  respecting  ( Manitoba,  1878) 824 

Jurisdiction,  Criminal,  Charlottetown  Police  Court,  Act  to  extend  (Prince  Edward  Island,  1875).  1162 

Jurors,  Grand,  Act  resi)ecting  (Manitoba,  1875).    798 

Jurors  and  juries,  Act  resi)ecting  (Manitoba,  1876  and  1878) 810,824 

Jurors  Act,  Act  to  amend  (British  Columbia,  1891) 1125 

Jury  Panels  and  Assessment  Rolls,  1888,  Act  to  legalize  (Nova  Scotia,  1888) 583 

Justice,  administration  of,  in  northern  and  western  parts  of  Ontario  (Ontario,  1879) 161,  168 

Justice,  criminal  in  Supreme  Court,  Act  relating  to  administration  of  (Nova  Scotia,  1887) 571 

Justice,  administration  of,  Act  resi^cting  (Manitoba,  1885) . .    843,  848 

Justice,  Civil,  administration  of,  Ordinance  re  (North-west  Territories,  1883)   . . 1238 

Justice,  administration  of,  legislation  respecting  ;  see  also  "  Administration  of  Justice  ". 

Justices  of  the  Peace,  Act  relating  to  appointment  of  (New  Brunswick,  1869) 650 

Justices  of  the  Peace,  Act  respecting  qualification  of  (Manitoba,  1875) 799 

Justices  of  the  Peace.  Act  to  authorize  one,  to  do  acts,  &c.,  done  by  two,  re,  and  appeal  (British 

Columbia,  1872-73) 1023 

Justices  of  the  Peace,  Ordinance  resi)ecting  (North-west  Territories,  1870) 1258 

Juvenile  offenders,  Act  re  sentencing  to  Halifax  Industrial  School  (Nova  Scotia,  1868) 473 

Juvenile  Reformatory,  Act  for  establishing  (British  Columbia,  1890) 1120 

K 

Kaslo  Electric  Light  Power  and  Waterworks  Co.,  Act  to  incoriX)rate  (British  Columbia,  1893)... .     1140 
Kentville,  Town  of,  Act  to  incorporate,  and  Act  to  amend  (Nova  Scotia,  1886  and  1887). .  .560,  565,  572 

Kingston,  Corporation  of,  Act  to  enable  to  close  Union  St.  and  Water  Slip  (Ontario,  1874) 142,  144 

K-OOtenay  Railway  and  Navigation  Co.,  Act  to  incorporate  (British  Columbia,  1888). ...    1116 

L 

La  Banque  Hy|X(th('-caire  Canadieiine.  Act  to  incoriwrate  (Quebec,  1892) 456 

Lachine.  ('or|K)ration  of  Town  of,  .Vet  to  incorporate  and  Act  to  amend  (Quebec,  1872,  1874-75) . 259,  263 

Lading,  I'.ills  of,  ,\ct  n-lating  to  (Nova  Scotia,  1888) 582 

Lake  Superior  and  Algonia  Colonization  Ruilway,  Act  to  incorporate  (Ontario,  1893) 242 

Lake  St.  Francis  Railway  and  Navigation  Co.,  Act  to  incoriwrate  (Quebec,  1889) 434 

Lake  \'ic\v  Mining  Co.,  .Act  to  iiicorporatf  (Nova  Scotia,  1889) 586 

Land  Surveyors.  .\ct  respecting  (Manitoba,  1872) 771,  772 

Land  Surv.\(,rs,  .\ct  respecting  (Manitoba,  ISSL' 833 

Land  Surveyors  and  >f  Survey  of  Land  (Manitoba,  18:,-)) 794,  795 

Land  f"r  I'uMi.  puriH.s.  s,  Act  to  enab!.- Nova  Scotia  (Jovcniment  to  appropriate  (Nova  Scotia,  1885)       533 

Land  (Jrant  I'rotecti.in  Act,  Half-bne,l  (.Manitoba,  1S73). 776,  778 

Land  Grant  Pn.te  tiou  Act.  Halfl.reed,  Act  to  amend  ( Manitoba,  187."),  1877) 804,821 

Land  Oidinane. ,  is7(..  Act  to  amend  (I'.ritish  Columbia,  1872  and  1872-73).  (1872)  1015, 1016,  (1872-73)  1023 

Land    I'urcli.i-e  Act.  is:  I  I  Prince  IMward  Island,  bS74) 1154 

Land    I'urcha-e  A.t.  is;.-,  il'inice  IMw.anl.  is;.-)) 1161 

Land   I'urdias,.  Act,  ls:.\  Act  aiuen.liu- i  l'riu,c  K,lwai<l  Island,  1S76) 11()3-1166,  lUW,  1169-1178 

Land   I'urcl.a-e  Aet,  is;i.-,  ,  l'n„,.e  i;,l«ar.l  Maud,  ls;i,-.) 1231,1232,1234 

Land   I'urchii-v.-  A<t,  is;.-,.  Act  t..  facilitate  piuvliase  of  Kstates  mider  (Prince  p]dward  Island,  1876)     1168 

Land    .Vet.   ISSt.    \,.t  toatneu.l  iLritl^l,  C..luuil.ia.  ISS.M 1102,  1103 

Land  Sinvev,.,,  an.l  SurN.y  ,,f  |,ai„|.   An  tn  amend  laws  n  ((^lebcc,  1889) 433 

Land  .survey,,!-,  and  Suivey,,f  I,;,„,l.  .\ct    n-pcting  (I'.nti.sh  Columbia,  1S86) 1107 
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Land,  Sales  of,  under  order  of  Supreme  or  Equity  Court,  Act  to  confirm  (Nova  Scotia,  1885)  524,  528,  533 

Land,  Sales  of.  Act  legalizing  since  1870,  Act  re  (British  Columbia,  1872-73) 1019-1022 

Lands,  Sales  of  for  Taxes,  Bill  respecting  (Manitoba,  1890) 915-918,  927 

Land,  Appropriation  of  for  Public  purposes.  Act  to  enable  Government  of  Nova  Scotia  to  (Nova 

Scotia,  1885) 533 

Lands  granted  to  Dominion  Government,  Act  respecting  (British  Columbia,  1895) 1151 

Lands,  Commissioner  of  Public,  Act  respecting  (Prince  Edward  Island,  1895) 1234 

Lands,  Expropriation  of.  Act  respecting  (Manitoba,  1888) 896 

Lands,  Expropriation,  Ordinance  respecting  (North-west  Territories,  1890) 125S 

Lands,  Crown,  in  British  Columbia,  Acts  respecting 1024,  1029, 1036,  1039,  1066 

Lands,  Drainage,  Dyking  and  Irrigation  of.  Act  respecting  (British  Columbia,  1894) 1148 

Languag^e,  English,  Act  to  provide  that  shall  be  official  Language  in  (Manitoba,  1890 918-926,  928 

Laval  University,  Act  respecting  (Quebec,  1881) 298-305 

La"W  Stamps,  Act  respecting  (New  Brunswick,  1884) 736 

La'W  Stamps,  Act  respecting  (New  Brunswick,  1885  and  1894) 738,  765 

La'W  Society  of  Manitoba,  Act  to  constitute  and  incorporate  (Manitoba,  1872) 771,  773 

La'W,  Act  for  further  improving  Administration  of  (Ontario,  1885) 199 

Law,  Study  and  Practice  of,  Act  respecting  (Manitoba,  1877) 775,  817 

Law,  Administration  of.  Act  further  improving  (Ontario,  1885) 199 

Law,  further  improving.  Act  for  (Ontario,  1886) 201-203 

Law,  Amendments,  Act  to  give  effect  to,  recommended  by  Statute  Commissioners  (Ontario,  1887).       204 

Law,  Act  for  further  improving  (Manitoba,  1887) 856 

Laws  of  Province,  Act  respecting  Executive  Administration  of  (Ontario,  1888) 206-210 

Laws  of  Province,  Act  respecting  Executive  Administration  of  (New  Brunswick,  1889) 752 

Laws  of  Province,  Act  re  Executive  Administration  of  (Quebec,  1889) 432 

Laws  of  Province,  Act  re  Executive  Administration  of  (Manitoba,  1890) 929 

Legal  Profession,  Act  to  consolidate  Laws  relating  to  (British  Columbia,  1877) 105& 

Legal  Profession,  Ordinance  respecting  (North-west  Territories,  1889) 1256 

Legislature  of  Nova  Scotia,  Act  respecting  (Nova  Scotia,  1876) 495 

Legislature,  Houses  of  (Quebec),  Act  respecting  authority  and  independence  of  Members  (Quebec, 

1869-70) 256 

Legislature,  Acts  respecting  the  (Prince  Edward  Island,  1892)   1221-1225 

Legislature,  Acts  respecting  the  (Prince  Edward  Island,  1393) 1227 

Legislative  Assembly,  Act  resjjecting  powers,  &c.,  of  (Ontario,  1868-69) 82-93 

Legislative  Assembly  (Ontario),  Election  of  Members,  Act  resijecting  (Ontario,  1873) 103,  1324 

Legislative  Assembly  (Ontario),  Act  respecting  (1875-76) 146 

Legislative  Assembly  (Quebec),  Act  respecting  Election  of  Members  ((Quebec,  1874-75) 261 

Legislative  Assembly  (Manitoba),  Act  to  define  privileges  of,  &c.  (Manitoba,  1873) 780,  781,  782 

Legislative  Assembly  (Manitoba),  Act  respecting  Election  of  Members  to  (Manitoba,  1875) 800 

Legislative  Assembly  (British  Columbia),  Act  to  define  Privileges,  &c.  (British  Columbia,  1872). .     1014 
Legislative  Assembly  of  British  Columbia,  Act  to  amend  Law  7-e  procedure  at  Election  of  Mem- 
bers for  (British  Columbia,  1877) 1051 

Legislative  Assembly  (Prince  Edward  Island),  Act  relating  to  Controverted  Pllection  of  Members 

(Prince  Edward  Island,  1874) 1159 

Legislative  Council  and  Assembly  (Quebec),   Act  resijecting  Powers,   Privileges,   &c.   (Quebec, 

1869) 2.54,255 

Legislative  Assembly,  Act  respecting  (Manitoba,  1876) 812 

Legislative  Council  (Manitoba)  Legislation  respecting  abolition  of  (Manitoba,  1876). 806-809 

Legislative  Assembly,  Election  of  Members,  Act  re  (Manitoba,  188(;) 853 

Lepreaux  Red  Granite  and  Freestone  Co.,  Act  to  incorporate  (New  Brtmswick,  1876) 713 

Letters  Patent,  Incorjioration  of  Companies  Ijy  (North-west  Territories,  1886) 1247 

Lieutenant-Governor  and  his  Deputies,  Act  respecting  (Manitoba,  1885) 851 

License  Duties,  Act  respecting  (Ontario,  1884) 194 

License  Act  ((^lebec),  Acts  to  amend  and  to  further  amend  (Quebec,  1875,  ISTSand  1882). .  .281,  294,  30C 

License,  Act  to  comijel  Assurers  to  take  out  (Quebec,  1875) 285-287 

License,  Marriage  Law,  Act  respecting  (Manitoba,  1885) 854 
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License,  Liquor,  Act,  188G,  Act  respecting  (Nova  Scotia,  1888) 583 

Licenses  for  Sale  of  Intoxicating  Liquors,  Act  to  amend  Act  respecting  (Nova  Scotia,  1874) 489 

Licenses  for  Sale  of  Intoxicating  Liquors,  Act  to  alter  and  amend  Act  respecting  (Nova  Scotia, 

1874  and  1876) 489 

Licenses  for  Spirituous  Liquors,  Act  respecting  granting  of  (New  Brunswick,  1878  and  1884).  ..724,  736 

Licenses  for  Spirituous  Liquors,  Act  respecting  granting  of  (Manitoba,  1877) 819 

Licenses  for  Sale  of  Spirituous  Liquors,  Act  to  regulate  (Prince  Edward  Island,  1876,  1878  and 

1880) 1180,1203,1206 

Licenses  issued  under  Dominion  Act,  Act  to  impose  Duties  on  (Nova  Scotia,  1884) 522 

Licenses  for  sale  of  Spirituous  Liquors,  Act  for  granting  (New  Brunswick,  1884) 736 

Licenses,  Crown  Timber,  Act  respecting  (Ontario,  1870-71) 101 

Licenses,  granting  of,  Act  to  regulate  (Manitoba,  1877  and  1878) 819,  824 

Licenses,  Act  to  consolidate  and  amend  Law  respecting  (Quebec,  1870) 257 

Licenses,  Duties  on  under  Liquor  License  Act,  1883,  Act  to  impose  (Nova  Scotia,  1884) 

Licenses,  Ordinance,  1867,  Act  to  ainend  an  Act  to  further  amend  (British  Columbia,  1876-1879) 

1042,  1043,  1077 
Lieutenant-Governor  of  New  Brunswick,  Private  Secretary  of,   Act  relating  to  salary  of  (New 

Brunswick,  1884) 736 

Lieutenant-Ciovernor  and  his  Deputies,  Act  re  (Manitoba,  1885) 851 

Life  Assurance  Co.,  Act  to  incorporate  Industrial  and  Commercial  (Ontario,  1875) 144 

Liquor  License  Laws,  Act  to  improve  (Ontario,  1884) 196 

Liquor  Licenses,  Acts  relating  to  withholding  of  (New  Brunswick,  1876) 713,  714 

Liquor  Licenses,  Act  res-pecting  (Manitoba,  1884) 838 

Liquor  Licenses,  Act  resi)ecting  Revocation  and  Cancellation  of  (Manitoba,  1884) 838 

Liquor  License  Act,  1886,  Act  respecting  (Nova  Scotia,  1888) 588 

Liquors,  Spirituous,  Act  to  consolidate  and  amend  Laws  respecting  (Ontario,  1874  and  1875-76).. 107,  147 

Liquors,  Spirituous,  Act  to  regulate  sale  in  Lancaster  Parish  (New  Brunswick,  1877) 721 

Liquors,  Intoxicating,  Act  to  amend  Acts  relating  to  Sale  and   Traffic  of,  &c.  (Manitoba,   1877, 

1«">^) 819,  824 

Liquors,  Intoxicating,  Act  to  amend  Act  of  1873,  to  regulate  sale,  &c.  (Manitoba,  1873-74) 788 

Liquors,  Int(x\icating,  Act  resi>ecting  sale  of  (Nova  Scotia,  1886) 201-203 

Liquors,  Intoxicating,  Act  respecting  sale  of  (New  Brunswick,  1887) 741 

Liquors,  Intoxicating,  Act  to  regulate  sale  in  Charlottetown,  &c.  (Prince  Edward  Island,  1892)  1217-1220 

Liscomb  Kiver  Draving  Co.,  Act  to  incoriwrate  (Nova  Scotia,  1875) 492 

Loan,  Provincial,  Act  to  authorize  raising  of  (Nova  Scotia,  1883) 520,  521,  522 

Loan,  Provincial,  Act  respecting  (Nova  Scotia,  1891) .    588 

Lock  up,  -Act  for  establishment  of,  and  api)ointment  Police  Magistrates  in  Shediac  (New  Bruns- 
wick, 188;5) '  734 

London.  Huron  and  l?ruce  Railway  Co.,  Act  respecting  (Ontario,  1875-76)   148 

Long-fellow  Sanitarium  Co.,  Act  to  incori)orate  (Nova  Scotia,  1895) 646 

Lotbiniere  and  .M.-gantic  Railway  Co.,  Act  to  incorporate  (Queliec,  1889) 434 

Louisbourg   Kxtension  Railway  Co.,  Act  to  incori)orate  (Nova  Scotia,  1875)    490 

Lunenburgr  .Municipality,  Act  to  aniciul  Act  to  ciiuble  to  borrow  money  (Nova  Scotia,  1892). .  .626,  630 

M 

Madawaska  Log  Driving  Co.  of  Maine,  Act  rr  (Xr.w  Brunswick,  1891) 755 

MaRistrate.  Sti|«.ndia,-y  or  Di.strict,  Act  to  ur.thorixea])iK.intnient  for  County  Glouce.ster  (New 

Hnniswick,  1S71) gg2 

Magistrates  and  CoronerH  in  .Manitoh.i,  A<t  auth.>ii/.ing  apiKjintment  (Manitoba,  1871) 769 

Magistrates,  District  and  Magistrates  C.iurt,  .\ct  to  amend  ((Quebec,  1873-74) 260 

Magistrates,  District,  A.'t  to  u.ncn.l  Law  ivspcctiMK  (<  )uehec,   1888) 345-373 

Magistrates,  l)istrict,  A<t  to  am.n.i  J>aw  ivsi-ccting  (Qu.'l)ec,  188<t) 430 

Magistrates.  .Sumn.aiy  Decisions  of,  Act  to  .stal.lisli.  ami  of  aj-peal   from   (British  Columbia, 


1HK7I. 


1108 


Maitland  Marine  Insunin.  e  ( ■oinpany.  A.t  to  iiic,,rp,,rat.'  (Nova  Scotia,  1875  and  1877) 491,  500 

Malaga  Mining  Co.,  .\.t  to  iiic<,i|.orate  |\uva  Scotia.  1S8S) 583 
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Manitoba  Investment  Association,  Act  to  incorporate  {Manitoba,  1877) 814 

Manitoba  Western  Railway  Co.,  Act  to  incorporate  (Manitoba,  1875) 803 

Manitoba  Tramway  Company,  Act  to  incorporate  (Manitoba,  1881) 826,  829 

Manitoba  Railway  Charters,  correspondence  with  Imperial  authorities  as  to  (Manitoba,  1887).  ..860-883 

Manitoba  Central  Railway  Company,  Act  to  incorporate  (Manitoba,  1872) 771,  772 

Manitoba  Central  Railway  Co.,  Act  to  amend  Act  to  incorporate  (Manitoba,  1884) 840,  842 

Manitoba  Central  Railway  Co.,  Act  to  incorporate  (Manitoba,  1887-1888) 857,  858,  890 

Manitoba  Municipal  Act,  1886,  Act  to  further  amend  (Manitoba,  1888-89) 900,  904,  910 

Manitoba  School  Act,  Correspondence,  &c.,  respecting  (Manitoba,  1890) 950,  988 

Manitoba  Farming  Colonization  and  Water  Co.,  Act  to  incorporate  (Manitoba,  1894) 994 

Manitoba,  Act  to  diminish  expenditure  in  Province  of  (Manitoba,  1876) 806,  808,  809 

Manitoba,  Act  to  provide  and  establish  Government  of  (Dominion,  1870) 8 

Manitoba,  Corporations  incorix)rated  out  of.  Act  respecting  (Manitoba,  1895) 1005,  1007 

Manitoulin,  Act  resioecting  (Ontario,  1888) 211 

Manitoulin  and  South  Shore  Railway,  Act  to  incorporate  (Ontario,  1888) 212 

Manutactures  and  Arts,  Act  to  encourage  (Ontario,  1877) 153 

Marine  Insurance  Company,  Canada,  Act  to  incorporate  (Quebec,  1868)  253 

Marine  Insurance  Comi^anies,  Incorporation  of  (Nova  Scotia,  1875) 493,  494 

Marine  Electric  Telegraphs,  Act  to  regulate  construction,  &c.  (Dominion,  1874) 20-29 

Maritime  Mutual  Fire  Insurance  Co.,  Act  to  incorix)rate  (New  Brunswick,  1875) 711 

Market  Fees,  Act  to  amend  Act  re  (Ontario,  1882-83) 192 

Marriage  Licenses,  Act  respecting  (New  Brunswick,  1869)   655,  658 

Marriage  License  Laws,  Act  to  further  amend  (Manitoba,  1886) 854 

Marriage  and  Marriage  Contract  of  Aime  Bourassa,  Act  to  legalize  (Quebec,  1890) 436,  456,  458 

Marriage  of  Frederick  Pratt,  Act  to  render  civilly  valid  (Quebec,  1890-1892) 438 

Marriages,  Solemnization  of  (Nova  Scotia,  1868) 472 

Marsh  and  Dyked  Land  and  Sewers,  Commissioner  of.  Act  re  (Nova  Scotia,  1887) 567,  572 

Marysville,  Town  of.  Act  to  incorporate  (New  Brunswick,  1886) 739 

Matane  Railway  Co.,  Act  to  incorporate  (Quebec,  1889) 435 

Matsqui  Prairie,  Act  for  relief  of  Settlers  in  (British  Columbia,  1888) 1109,  1112,  1113 

Mayors  and  Councillors  in  Municipalities,  Act  respecting  qualifications  re  (British  Columbia,  1877)    1046 

Medicine  Hat  General  Hospital,  Ordinance  to  incorporate  (North-west  Territories,  1889) 1258 

Meduxnakik  Boom  Company,  Act  to  continue  and  amend  Act  to  incorporate  (New  Brunswick, 

1874)  705 

Meduxnakik  Stream  Driving  Company,  Act  to  incorporate  (New  Brunswick,  1875) 711 

Melita  Northern  Railway  Co.,  Act  to  incorporate  (Manitoba,  1893) 993 

Members  of  Legislative  Assembly,  Act  respecting  (Manitoba,  1875) 800 

Members  of  Legislative  Assembly,  election  of,  Act  re  (Manitoba,  1886) 853 

Merchants  Fire  Insurance  Co.,  Act  to  incorporate  (Quebec,  1894) 464 

Merchants  Shipping  Act,  1876  (Imperial) 58d 

Methodist  Church  of  Canada,  Act  respecting  (Ontario,  1874) 142 

Mianota  North-western  Railway  Co.,  Act  to  amend  (Manitoba,  1893) ...       993 

Milk,  frauds  in  supply  of,  to  Butter  and  cheese  Manufacturei-s,  Act  to  prevent  (Ontario,  1888) 212 

Milk,  Act  to  prevent  fraud  in  sale  of  (Ontario,  1893) 242 

Military  and  Naval  Settlers'  Act,  1803,  Act  to  amend  (British  Columbia,  1872) 1013 

Militia,  Bill  relating  to  (Nova  Scotia,  1868) 47I 

Mineral  Ordinance,  1869,  Act  to  amend  (British  Columbia,  1872-73) 1023 

Minerals  and  Mines  and  Royalties  on  Coal,  Acts  re  (Nova  Scotia,  1892) 589-626,  629 

Minerals,  other  than  Coal,  Act  relating  to  (British  Columbia,  1877 1048 

Minerals,  other  than  Coal,  Act  to  amend  (British  Columbia,  1882) 1089 

Minerals,  other  than  Coal,  Act  to  consolidate  and  amend  Laws  respecting  (British  Columbia,  1882)     1080 
Minerals,  other  than  Coal,  Act  to  consolidate  and  amend  Laws  respecting  (British  Columbia,  1884)     1094 

Mines  and  Mining  Leases,  Act  further  relating  to  (New  Brunswick,  1888) 746,  750 

Mines  and  Minerals  and  Royalties  on  Coal,  Acts  re  (Nova  Scotia,  1892) 589,  626,  629 

Mining,  Act  relating  to  (Ontario,  1868-69) 82 

Mining  Ordinance  Gold,  1867,  and  Gold  Mining  Amendment  Act  (British  Columbia,  1872-73) 1023 

Mining  Gold  and  Minerals  Act  (British  Colvimbia,  1882) IO73 

Mining  Leases  and  Mines,  Act  further  relating  to  (New  Brunswick,  1888) 746,  750 
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Mining  Law,  Act  to  amend  and  consolidate  (Quebec,  1890) 440-455 

Mining  of  Gold  Bearing  Quartz,  Act  to  encourage  (British  Columbia,  1877) 1047 

Ministerial  Resf)onsibility,  respecting  disallowauce  of  l:*rovincial  Acts 65-78 

Minnedosa  Act  respecting  Town  of  (Manitoba,  1888-89) 913 

Minors  and  Apprentices,  Act  respecting  (Ontario,  1874)  145 

Minors,  Act  re.si>ecting  use  of  Tobacco  by  (New  Brunswick,  1894) 761,  762 

Minors,  Act  to  prohibit  sale  or  gift  of  Intoxicating  Liquors  to,  &c.  (British  Columbia,  1877) 1052 

Missionary  Board  of  Baptist  Convention  of  New  Brunswick,  Nova  Scotia  and  Prince  Edward 

Island  (Nova  Scotia,  1890) 587 

Moncton,  Town  of.  Act  to  incorporate  (New  Brunswick,  1875) 710 

Moncton,  City  of.  Act  for  supplying  with  water  (New  Brunswick,  1893) 759 

Moncton,  Town  of.  Act  in  amendment  of,  and  in  addition  to  Act  respecting  (New  Brunswick,1883)      734 

Monev,  Sums  of,  ordered  to  be  imix)unded  in  hands  of  Speaker,  Act  re  (Ontario,  1885) 197,  198 

Money,  Act  to  authorize  certain  CoriX)rations  and  Institutions  to  lend  and  invest  in  Quebec 

(Quebec,  1886) -314,  335,  339 

Money,  Act  to  authorize  Coriwrations  incorporated  out  of  Province  to  lend  and  invest  money  in 

(Manitoba,  1877) 818 

Moneys  for  Pul)lic  Service,  Acts  for  granting  sums  of  (British  Columbia,  1888) 1112 

Montreal,  City  of.  Act  to  amend  Acts  relating  to  corporation  of  (Quebec,  1868) 252 

Montreal,  Charter  of.  Act  to  revise  and  consolidate  charter  of  (Quebec,  1889) 435 

Montreal,  Portland  and  Boston  Railway,  Act  to  amend  Act  incorporating  (Quebec,  1875) 283 

Montreal  Permanent  Building  Society,  Act  to  change  name  and  extend  powers  (Quebec,  1875). . .       284 

Mountain  Cemetery  Co.,  Act  to  incorporate  (Nova  Scotia,  1887) , 574 

Municipal  Elections,  Act  for  prevention  of  corrupt  practices  at  (Ontario,  1871-72) 102 

Municipal  Elections,  Act  to  provide  for  voting  by  Ballot  at  (Ontario,  1874) 143,  144 

Municipal  Elections  (Manitoba),  Act  to  make  better  provision  for  order  at  (Manitoba,  1876) 811 

Municipal  Institutions  in  Unorganized  Districts,  Act  to  organize  (Ontario,  1873) 104 

Municipal  Institutions,  Act  to  consolidate  Acts  respecting  (Ontario,  1882-83)   193 

Municipal  Institutions.  Act  to  consolidate  Act  re  (Ontario,  1892) 240 

Municipal  Act,  Act  to  amend  (Ontario,  1882)   189 

Municipal  Amendment  Act  (Ontario,  1884  and  1888) 196,  212 

Municipal  Code  of  Province  of  Quebec  (Quebec,  1870,  1882  and  1888) 257,  307,  378,  382 

Municipal  Coriwrations,  Act  to  ccmsolidate  and  amend  Laws  re  (Manitoba,  1886) 854 

Municipal  Assessment,  Act  to  consolidate  Acts  re  (Nova  Scotia,  1888) 581 

Municipal  Act  of  1886,  Act  to  further  imwnd  (Manitoba,  1888-89) 900-904,  910 

Municipal  Institutions,  Act  res]>ecting  (Manitoba,  1800) 930 

Municipal  Acts,  Act  to  consolidate  and  amend  the  (British  Columbia,  1891) 1125 

Municipal  Act,  1892,  Th<',  and  Act  to  amend  (15ritish  Columbia,  1891-93) 1135,  1145 

Municipal  .Assessment  and  Collection  of  Taxes  and  Licenses,  Ordinance  re  (North-west  Terri- 
tories, 1893) 1267 

Municipality  Act,  1H72,  Act  to  amend  (British  Columbia,  1876) 1040 

Municipality  of  Linienlmrg,  Act  to  amend  .\ct  to  enable  to  borrow  money  (Nova  Scotia,  1892),  626,  630 
Municipalities   in   Comities   Nicolet,   Arthabaska  and   Drummond,   Act    resj^ecting    limits  of 

l</uelK-c,  1.S78) 295 

Municipalities.  < )rdinance  rf8|x'ctiiig  (North  west  Territories,  1883) 1238 

Municipalities,  Act  nluting  to  (New  Urunswick,  1877) 716 

Municipalities,  (Manitoba)  .\ct  res| Meeting  (Manitoba,  1S73) 780 

Municipalities,  Coimty,  .\ct  res]M'cting  and   to  amend  and  revive  Acts  respecting  (Manitoba, 

1S75  and  1H84) 802,  803,  837 

Municipalities.  County,  Act  respecting  (Manitoba,  1S77) 816 

Municipalities,  .Vet  resixctinK  (British  Cohmihi.i,  1H72) 1015,  1016 

Municipalities,  Ordinances  resjx-cting  (North-West  Territories,  1884-88-94) 1241,  1249,  1271 

Municipalities,  Qualification  of  Mayors  and  roimcillors  in,  Act  respecting  qualification  (British 

Columbia,  1S77) 1046 

Municipalities,    Act   to  authorize   to  retain   and   use  court   fees,   fine.s,  &c.,  as  Civic  Revenue 

(British  Columbia.  1«77) 1046 

Municipalities,  Act  to  amend  Law  rr,  ki\  (iiritish  Cohnubia,  1889) 1117 
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Musquash  River  Stream  Driving  Company,  Act  to  incorporate  (New  Brunswick,  1869) .652,  654 

Mutual  Fire  Insurance  Companies,  Act  to  provide  for  Incorporation  of  in  Manitoba  (Manitoba, 

1876) 811,  812 


Nanaimo,  City  of.  Act  for  supply  of  Water  to  (British  Columbia,  1895) 1152 

Nanaimo  Water  Works  Act,  Act  to  amend  (British  Columbia,  1895) 1152 

Napierville  Junction  Railway  Co.,  Act  to  incorporate  (Quebec,  1888) 381,  385 

Naval  and  Military  Settlers'  Act,  Act  to  amend  (British  Columbia,  1872) 1013 

Nelson  and  Fort  Sheppard  Railway,  Act  to  incorporate  (British  Columbia,  1891). 1123,  1124 

Nelson  and  Fort  Sheppard  Railway,  Act  re  granting  of  Land  Subsidy,  &c.  (British  Columbia,  1892)    1134 

Ne"W  Brunswick  County  Courts,  Act  further  relating  to  (New  Brunswick,  1873) 703 

New  Brunswick  and  Canada  Railway  Co.,  Act  to  incorporate  (New  Brunswick,  1875).   710 

New  Brunswick  Red  Granite  Co.,  Act  to  incorporate  (New  Brunswick,  1876) 713 

Ne'W  Brunswick  Telephone  Co.,  Act  to  incorporate  (New  Brunswick,  1888)  743-746,  749 

New  Brunswick  Trust  and  Loan  Co.,  Act  to  incorporate  (New  Brunswick,  1893) 760 

New  Glasgow,  Act  to  further  amend  Act  to  incorporate  (Nova  Scotia,  1877) , .  .498,  503 

New  Glasgow,  Town,  Act  to  consolidate  and  amend  Acts  re  (Nova  Scotia,  1886) 560,  565 

New  Glasgow  Electric  Co.,  Act  to  incorporate  (Nova  Scotia,  1887) 574 

New  Westminster  Southern  Railway  Co.,  Act  to  incorporate  (British  Columbia,  1883) 1082 

New  Westminster  Southern  Railway  Co.,  Act  to  amend  Act  to  incorporate  (British  Columbia,  1889)    1118 
New  Westminster,  Act  relating  to  Corporation  of,  and  Act  to  amend  (British  Columbia,  1888  and 

1889) 1113,  1117 

New^  Westminster  Electric  Light  and  Motor  Power  Co.,  Act  to  incorporate  (British  Columbia,  1890)    1121 

New  Westminster  Dyking  and  Drainage  Works,  Act  to  authorize  (British  Columbia,  1894) 1149 

New  York  and  Nova  Scotia  Iron  and  Railway  Co.,  Act  to  amend  Act  to  incorporate  (Nova  Scotia, 

1889) 586 

Niagara  Falls  and  Lake  Erie  Railway,  Act  to  incorporate  (Ontario,  1875-76) 148 

Niagara  Falls  Park,  Act  to  give  powers  to  Commissioners  of  (Ontario,  1888) 211 

Niagara  Falls  Park  Commissioners  and  Niagara  Power  Co.,  Act  re  Agreement,  &c.  (Ontario, 

1892) 220-239 

Nicolet,  Town  of,  Act  to  incorporate  (Quebec,  1872) 259 

Nicolet,  Town  of,  Act  to  grant  extended  Powers  to  Corjwration  of  (Quebec,  1894) 464-466 

Nictaux  and  Atlantic  Railway,  Act  to  incorporate  (Nova  Scotia,  1873) 478 

North  American  Construction  Co.,  Act  to  confirm  Agreement,  &c.,  (Nova  Scotia,  1885) 528,  533 

North  Sydney  Mining  and  Transportation  Co.,  Act  to  incorporate  (Nova  Scotia,  1895) 64G 

North-western  Territory  and  Rupert's  Land,  Act  for  temporary  Government  of  (Dominion,  1869).  8 

Northern  Pacific  and  Manitoba  Railway,  Act  respecting  (Manitoba,  1888-89) 912 

Norwood  Bridge  Co.,  Act  to  incorixirate  (Manitoba,  1891) 991 

Notarial  Profession,  Act  to  consolidate  and  amend  Acts  re  (Quebec,  1875) 282 

Notaries  Public,  Ordinance  authorizing  appointment  of  (North-west  Territories,  1883) 1239 

Notre  Dame  Parish,  Montreal,  Act  to  civilly  erect  Parishes  cut  off  from  (Quebec,  1875) 289 

Nova  Scotia  Mutual  Fire  Insurance  Co.,  Act  to  incori)orate  (Nova  Scotia,  1871) 476 

Nova  Scotia  Marine  Insurance  Co.,  Act  to  continue  Acts  re  (Nova  Scotia,  1875) 494 

Nova  Scotia  Legislature,  Act  respecting  (Nova  Scotia,  1876)   495 

Nova  Scotia  Fishing  Co.,  Act  to  incorjwrate  (Nova  Scotia,  1876) 496 

Nova  Scotia  Railway  Act,  1880,  Act  to  amend  (Nova  Scotia,  1881) 507-517 

Nova  Scotia  Railway  Act,  1880,  Act  to  amend  an  Act  in  amendment  of  (Nova  Scotia,  1882) 519 

Nova  Scotia  Railways,  Act  for  consolidating  (Nova  Scotia,  1882) 518,  519 

Nova  Scotia  Revised  Statutes,  5th  Series,  Act  respecting  (Nova  Scotia,  1885) 531,  534,  537 

Nova  Scotia  Gas  and  Electric  Light,  Fuel  and  Power  Co.,  Act  to  incoriX)rate  (Nova  Scotia,  1887).       574 

Nova  Scotia  Stone  Co.,  Act  to  incorporate  (Nova  Scotia,  1887) 583 

Nova  Scotia  Telephone  Co.,  Acts  to  amend  Acts  to  incorporate  (Nova  Scotia,  1888  and  1889) 583,  586 

Nova  Scotia  Condensed  Milk  and  Canning  Co.,  Act  to  incorporate  (Nova  Scotia,  1889) 586 

Noxious  Weeds,  Act  to  prevent  spreading  of  (British  Columbia,  1888) 1113 
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Oath,  Examination  of  Witnesses  on,  by  Committees  of  Senate  and  House  of  Commons  (Dominion, 

1873) 13-19 

Oddfellows,  Indej^endent  Order,  Act  to  incorporate  Nova    Scotia  District  Branch  of  (Nova 

Scotia,  1875) 504 

Offences  against  Public  Peace,  Act  respecting  (Nova  Scotia,  1869) 474 

Offences  against  religion,  Act  to  amend  Act  re  (Nova  Scotia,  1889) 586 

Offenders,  Juvenile,  Act  re  sentencing  to  Halifax  Industrial  School  (Nova  Scotia,  1868) 472 

Offenders,  apprehension  and  surrender.  Act  re.  Treaty  between  Her  Majesty  and  United  States 

of  America  re  (Dominion,  1 867) 7 

Oil  Co.,  Belliveau  and  Albertite,  Act  to  incorporate  (New  Brunswick,  1875) 711 

Ontario  Burglary  Insurance  Co.,  Act  to  incorporate  (Ontario,  1894) ...    244 

Ontario,  Supreme  Court  of  Judicature,  Act  to  consolidate  Acts  re  (Ontario,  1895) 244rt 

Opening  of  Public  Roads,  Act  concerning  (Manitoba,  1876) 812 

Orange  Associations  of  Western  and  Eastern  Ontario,  Acts  to  incorporate  (Ontario,  1873) 104 

Orange  Lodge,  Grand  Provincial,  of  I'rince  Edward  Island,  Act  to  incorporate  (Prince  Edward 

Island,  1878) 1203 

Order  at  Municipal  Elections,  Act  to  make  better  provision  for  securing  (Manitoba,  1876) 811 

OsoyOOS  and  ( )kanagan  Railway  Co.,  Act  to  incorporate  (British  Columbia,  1893) H^^ 

Ottawa  Iron  and  Steel  Manufacturing  Co.,  Act  to  incorporate  (Quebec,  1872-74) 

Ottawa,  Arnprior  and  Renfrew  Railway,  Act  to  incorporate  (Ontario,  1888) 

Ottawa  and  Thousand  Islands  Railway  Co.,  Act  to  incorporate  (Ontario,  1887) 


Parish  of  St.  Stei)hen,  Act  to  divide  for  Ecclesiastical  purposes  (New  Brunswick,  1870) 660 

Parishes,  presentation  to  in  St.  John  and  County  Westmoreland,  Act  re  (New  Brunswick,  1867-8)  649 

Parishes,  Act  to  amend  Act  re  erection  and  division  of,  &c.  (Quebec,  1874-75)  278 

Parishes,  Acts  re  se])aration,  division  and  erection  of,  &c.  (Quebec) 275,  282,  289,  291,  296 

Parishes  cut  off  from  Notre  Dame,  Montreal,  Act  to  civilly  erect  (Quebec,  1875) 289 

Parliamentary  I*ai)Hrs,  jirotection  of  persons  publishing  (Ontario,  1868-69) 93 

Parliamentary  Pai>ers,  i)rotection  of  persons  publishing  (Quebec,  1869-70) 256 

Parliamentary  Electors'  Lists  (Winnipeg,  1871)  Act  to  legalize  (Manitoba,  1877) 819 

Parry  Sound  Colonization  Railway  Co.,  Act  to  amend  Act  incorporating  (Ontario,  1888) 213 

Pasturage,  Act  to  prevent  destruction  of,  on  island.  Gulf  "of  Georgia  (British  Columbia,  1877).. . .  1047 

Patriotic  Insurance  Com])any,  Act  to  incorporate  (Quebec,  1875) 284,  291,  292 

Penalties,  i>rosecutions  to  enforce,  Act  resix-cting  appeals  (Ontario,  1889) 215 

Peninsula  and  (Jasiw  Sliort  Line  Railway  Co.,  Act  to  incorixirate  (Quebec,  1889) , 435 

Personal  Property  of  .Married  Women,  Ordinance  re  (North-west  Territories,  1890) 1258 

Perjury,  -Act  r.-s|H'ctiug  (Dominion,  1809) 7 

Petitions  of  Right  Act  (Ontario,  1871-72) 102 

Petitions,  Kleetions,  .\ct  for  amending  Laws  relating  to  (Nova  Scotia,  1875) 490 

Peterboro'  and  Chemong  Railway  Co.,  Act  to  incoriwrate  (Ontario,  1888) 213 

Petty  Tns|. asses,  .\ct  respecting  (Manitoba,  1S90)   929 

Phillipsburg  Junetion  Railway  and  (Quarry  Co.,  Act  to  incoriKirate  (Quebec,  1884) 381,  386 

Physicians  and  Sur^reuns,  Aet  nlatin.;  to  (2ualiHcation  and  Registration  of  (New  Brunswick,  1881)  730 

Pic  ton  Oil  Co.,  .Act  to  inroriM>rate  (.Nova  Scotia,  1882) 519 

Pilotage,  Haib  urs  and  Harl>our  Masters  (Nova  Scotia,  1870) 475 

Pilotage  in  I'.ras  d'(  )r  Lakes,  Act  to  reijiilate  (Nova  Scotia,  1871) 476 

Placer  .Mining  .\(t,  isiil,  .\(t  to  aiiieiid  (I'.ritish  Columbia,  1804) 1149 

Plans.  Act  re.s|,e,ting  cancellation  and  amendment  of  (.Manitoba,  1890) 927 

Police  C.urt   in  City  of  ( 'bai lottetown.  .\ct  to  .xt.'nd  Criminal  Jurisdiction  (Prince  Edward 

I-land,  is;.-))    jjg2 

Police  ('..Mstable  in  I'ictou,  Act  to  anieixl  Act  respecting  ai-iKjintment  of  (Nova  Scotia,  1868) 472 

Police  KHUblisJinient  in  Fredericton  (.\ew  Ilrunswick,  1S71) 662 

Police  Korc  an.l  Lockup  in  Caraquet,  .\ct  t)  establish,  Jtc.  (Xew  Bnmswick,  1875) 710 

Police  Force  in  St.  .lolin  ( X.w  I'.runswick)  Act  in  amendment  of  Act  resi)ecting  (New  Brunswick, 

•«*'!" 654 

U 


INDEX.  1429 


P — Continued. 

PAGE. 

Police  Magistrate  and  Lock-up  in  Shediac,  Act  for  appointment  of,  &c.  (New  Brunswick,  1883). .       734 

Policies  in  Fire  Insurance,  conditions  in,  Act  respecting  (Ontario,  1875-76) 147 

Pollit  River  Log  Driving  Company,  Act  to  incorporate  (New  Brunswick,  1876) 713 

Port  Whitby  Harbour  (Ontario,  1874) 126-129 

Portage-du-Fort  and  Bristol  Branch  Railway  Co.,  Act  to  incorporate  (Quebec,  1885) 381,  385 

Portage  La  Prairie,  Act  respecting  (Manitoba,  1887) 884-887 

Portland  and  St.  John,  Act  re  City  and  re  Union  of  (New  Brunswick,  1889) 753 

Pounds,  Trespasses  and  Fences,  Act  relating  to  (New  Brunswick) 718 

POTVer,  Executive,  Act  respecting  the  (Quebec,  1886).     See  Executive  Power. 

Po'Wers  of  Attorney,  Act  to  make  valid  in  certain  cases  (British  Columbia,  1875) 1037 

PO'wer  of  Attorney  Act,  1875,  Act  to  amend  (British  Columbia,  1876) 1043 

Powers,  Privileges,  &c.,  of  Legislative  Assembly.     See  "  Legislative  Assembly." 

Powers  of  Dominion  Government  re  disallowance  of  Acts 61-64 

Powers  and  Privileges  and  Composition  of  House,  Act  to  amend  Act  re  (Nova  Scotia,  1892) 627,  630 

Practice  in  the  Courts,  Act  respecting  (Manitoba,  1876) 808,  810 

Practice  and  Procedure  in  Supreme  Court  (British  Columbia),  Act  respecting  (British  Columbia, 

1879) 1075 

Prairie  Fires,  Act  to  amend  Act  for  prevention  of  (Manitoba,  1873).    775,  777 

Pratt,  Frederick,  Act  to  render  marriage  of,  civilly  valid  (Quebec,  1890)   438 

Preferential  Assignments,  Ordinance  respecting  (North-west  Territories,  1884) 1242 

Preference,  fraudulent,  of  Creditors  by  Insolvents  (British  Columbia,  1880) 1078 

Presbyterian  Churches,  Act  respecting  Union  of  (Ontario,  1874) 130,  141 

Preservation  of  Useful  Birds,  Act  respecting  (Nova  Scotia,  1869-1871) 474 

Prevention  of  Cruelty  to  Animals,  Nova  Scotia  Society,  Act  to  amend  Act  to  incorporate  (Nova 

Scotia,  1880) 506 

Prince  Edward  Island  Chamber  of  Commerce,  Act  to  inct)r]K)rate  (Prince  Edward  Island,  1874). .     1158 

Prince  Edward  Island  .Joint  Stock  Co. 's  Act  (Prince  Edward  Island,  1888) 1213 

Prince  Edward  Island  Legislature,  Acts  respecting  (Prince  Edward  Island,  1892-1893). .  .1221-1225,  1227 
Private  Secretary  of  Lieutenant-Governor  (New  Brunswick)  Act  relating  to  salary  of  (New  Bruns- 
wick, 1884) 736 

Priority  amongst  Execution  Creditors,  Ordinance  to  abolisli  (North-west  Territories,  1890) 1269 

Printing  Public,  Act  respecting  (Manitoba,  1887) 887-890' 

Probate  and  administration.  Act  respecting  (Manitoba,  1880) .         853 

Probate,  Courts  of,  Act  to  amend  Act  re  (New  Brunswick,  1895)     765 

Proceedings  by  and  against  the  Crown,  Act  to  regulate  (Manitoba,  1875) , 795,  796 

Procedure,  Code  of  Civil,  Act  to  amend,  &c.  (Quebec,  1885) 312. 

Procedure  of  Courts,  Act  diminishing  appeals  and  improving  (Ontario,  1895) 244a 

Procedure,  Code  of  Civil,  Act  to  amend  (Quebec,  1 885) 312 

Procedure  in  County  Courts,  Act  to  amend  Revised  Statutes  as  to  (Nova  Scotia,  1887)   572 

Procedure  at  Election  of  Members  for  Legislative  Assembly  (Bi-itish  Columbia),   Act  to  amend 

Law  re  (British  ColumVjia,  1877) 1051 

Promissory  Notes  and  Bills  of  Exchange,  Act  re  (Manitoba,  1885) 849 

Property,  Assessment  of.  Act  to  amend   and   consolidate  Law  in  Ontario  as  to  (Ontario,  18()8-(!!t)        82 

Property,  Act  respecting  Malicious  Injuries  to  (Quebec,  1883) 

Property,  Ta.xes  in  British  Columbia,  Act  to  assess,  levy  and  collect  (British  Cnhuubia,  lS7(i). .  .       1041 

Property  Confiscated  to  Crown,  and  Escheats,  Act  respecting  (Quebec,  1885)   312 

Property,  Real,  in  Manitoba,  Act  re  (Manitoba,  1885)   S49 

Property,  exempting  certain,  from  seizure  and  sale  under  execution,   Ordinance  re  (North-west 

Territories,  1885) 1245 

Property,  in-otection  of,  Ordinance  re  (North-west  Territories,  1891-1)2)      12(53 

Property  Confiscated  to  Ci'own  and  Escheats,  Act  re  ((Quebec,  1885) 312 

Property,  Personal,  of  Married  Women,  Ordinance  re  (North-west  Territories,  1890) 1258 

Prosecutions  to  enforce  Penalties,  &c..  Act  resi)ecting  ajjpeals  on  (Ontario,  1889) 215 

Protection  of  Game  and   Fur-bearing   Animals,   Act  to   amend   and   consolidate   Laws   in    re 

(Ontario,  1893) 242 

Protection  of  Infant  Children,  Act  n^specting  the  Ontario  (1887-1893) 205,  242 

Protection  of  Women  in  certain  cases.  Act  f<ir  (Ontario,  1887) ''05 
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Protection  of  Life  and  Health  of  persons  employed  in  factories,  Act  re  (Quebec,  1885) 312 

Protection  of  ProiK^rty,  Ordinance  respecting  (North-west  Territories,  1891-92) 1263 

Protection  of  Wood  Lands  in  Province,  Act  for  (Manitoba,  1875) 805 

Protection  oi  ( Jauie  and  Fur-bearing  Animals,  Act  for  protection  of  (Manitoba,  1890) 929 

Protection  of  Cattle,  Act  for  the  (British  Columbia,  1891) 1124 

Protection  of  Animals,  Birds  and  Fishes,  Act  for  amending  Act  (British  Columbia,  1892-95).  .1135, 1152 

Protheroe  Coal  and  Railway  Company,  Act  to  incor]X)rate  (Nova  Scotia,  1875) 491 

Priority  of  and  amongst  E.xocution  Creditors,  Act  to  abolish  (Ontario,  1880) 170 

Provincial  Debcaitures,  Act  to  authorize  issue  of  (New  Brunswick,  1875) 709 

Provincial  Fisheries,  Act  to  regulate  (Ontario,  1885) 198 

Provincial  Fisheries,  Act  respecting  protection  of  (Ontario,  1892) 239 

Provincial  Permanent  ]iuilding  Society,  Act  to  change  name  and  extend  powers  (Quebec,  1875).       284 

Provincial  Loan  (Nova  Scotia),  Act  to  authorize  raising,  &c.     (Nova  Scotia,  1883-1884) 520,  521,  522 

Provincial  Crand  Orange  Lodge  of  Prince  Edward  Island,  Act  to  incorporate  (Prince  Edward 

Island,  1878) 1203 

Provincial  Loan,  Act  respecting  (Nova  Scotia,  1891)   688 

Provincial   Ta.xes,   Act  to  jjrovide  for  better  collection   of,    from   Chinese   (British   Columbia, 

1877) 1061-1065,  1067 

Provincial  Legislature  and  Public  Departments,  Act  to  provide  for  erection  of  buildings   for 

(British  Columbia,  1893) 1137-1144,  1145 

Provincial  Debentures,  Act  respecting  Conversion  of  Debt  (Quebec,  1888) 374-376,  377 

Prudential  Life  Assurance  Co.,  Act  to  incor[)orate  (Ontario,  1873) 161 

Public  Schools,  Act  resi)Pcting  (Manitoba,  1890) 918,  926,  947 

Public  SflKXjls  Act,  Act  to  amend  (Manitoba,  1894) 995-1004 

Public  School  Acts,  Act  to  amend  and  consolidate  (British  Columbia,  1876) ...     1040 

Public  School  Act,  1879  (British  Coliniibia,  1879) 1075 

Public  Schools  Act,  Act  to  consolidate  (British  Columbia,  1885) 1104 

Public  Sch.M)ls  Act,  1877  (Prince  Edward  Island,  1877) 1184-1197 

Public  School  Law,  Act  to  amend  and  consolidate  (Ontario,  1874)   107 

Public  Peace,  Offences  against.  Act  res]H'cting  (Nova  Scotia,  1869) 474 

Public  Lands,  Act  reispecting  Commissioner  of  (Prince  Edward  Island,  1895) 1234 

Public  Matters,  iii((uiries  concerning.  Act  to  make  provision  in  (British  Columbia,  1872) 1015,  1016 

Public  lv<ja<^ls,  (Manitoba),  Act  concerning  opening  of  (Manitoba,  1876) 812 

Public  Service.  Departments  of,  Act  relating  to  (Prince  Edward  Island,  1876) 1166 

Public  Service,  Act  for  granting  sums  of  money  for  (British  Columbia,  1888). 1112 

Public  Charities,  Act  re.-si)ectinK  (Nova  Scotia,  ISSG) 547,  553,  559 

Public  Health,  Act  respecting  (Prince  Kdward  Island,  188G) 1211 

Public  Heahh,  Act  in  relation  to  (Nova  Scotia,  18S8) 582 

Public  Healtli,  Aet  res|x-ctinK  (New  Brunswick,  1SS7)   > 741 

Public  Health.  A<t  resiH-etinK( Manitoba,  IS'.IO)    929 

Public  Healtli,  .\<t  re.wpectiii'T  (P.ritish  Columbiii,  1893) 1145 

Public  PrintniK',  .\ct  res|H-cting(Maiiitul)u,  1.SS7) 887,890 

Public  I'miK.ses,  apiinipriatiiin  of  land,    .\ct  to  enable   (iovernnient   of   Nova  Scotia   to  (Nova 

Seotia,  iss:)i   533 

Public  Woik^  (Manitobal.  Aet  cnneerniiig  (Manitoba,  1876) 811 

Public  W-piks  Act,  of  Manit<.l)a,  .\ct  to  ani.nd  (Manitoba,  1887) 855 

Public  WoikH,  Distiiet  of  Surrey,  Art  lelatin- toe.  i-tain  (British  Cohnnbia,  1892) 1126-1134-1135 

Purchase  of  Kstate-  under  Land  Pur-has,.  Aei.  ls7r,.  Act  to  facilitate  (Prince  Edward  Island,  1876)     1168 
Pursuit  "t  <;aiiie,  Oidiiianee  to  ineveiit  'I'respass  in  ( Nortli-w<'st  Territories,  1893) 1273 

Q 

Qualification  and  Heu'i-tration  of  \'..t.  r-  .nuiiulMieiit  .Vet  (I5ritish  Columbia,  1872,  1873-74,  and 

b^'^Si  1011,  1029,  1060,  1066 

Qualification  of  .Mavuis  and  Conn  illMis  in  .Mimieipalities  (P>ritish  Columbia,  1877) 1046 

Qualifications '>f  .Iumk.-  of  the  I'ea,..  Art  re^peeting  (Manitoba,  1878) 799 

Qualifications  of  Vot.  ,>.   Aet  to  make  l„.tt.i  provision  for  (P.ritish  Columbia,  1876) 1041 
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Quebec  Turnpike  Roads,  Act  to  amend  Act  to  divide  into  Trusts  (Quebec^  1870) 257 

Quebec  Municipal  Code,  Acts  respecting  (Quebec,  1870  and  1882) ' 257,  307 

Quebec  Superior  Courts,  Acts  respecting  (Quebec,  1869,  1870  and  1882) 256,  308 

Quebec  and  Levis  Telephone  Company,  Act  respecting  (Quebec,  1881) 304 

Quebec  Exposition  Company,  Act  to  incorixjrate  (Quebec,  1892) 459 

Quebec,  Montmorency  and  Charlevoix  Railway  Company,  Act  to  amend  Act  incorporating,  &c. 

(Quebec,  1894) 464 

Quebec,  Montreal  and  Occidental  Railway,  Act  re  construction  of  (Quebec,  1874-75) 281 

Queen's  Bench,  Act  respecting  Court  of  (Quebec,  1890) 455 

Queen's  Bench  (Manitoba),  Act  resi^ecting  (Manitoba,  1873-74,  1885  and  1895). .  .786,  788,  790,  848,  1006 
Quartz,  Gold  Bearing,  Act  to  encourage  Mining  of  (British  Cohniibia,  1877) 1047 

R 

Railway  Companies  and  their  Creditors,  Act  to  facilitate  arrangements  between  (Nova  Scotia, 

1874) 482,  484 

Railway  Lands,  Island  Railway  and  Graving  Dock,  Act  rt  (British  Columbia,  1883) 1090 

Railway  Land  Subsidy  Fund  (Ontario,  1877) 152 

Railw^ay  Fund  of  Quebec,  Act  re  Consolidated  (Quebec,  1885) 294 

Railway  Company,  Emerson  and  North-western,  Act  to  incorjwrate  (Manitoba,  1884) 840 

Railway  Company,  Manitoba  Central,  Act  to  amend  Act  to  incorixjrate  (Manitoba,  1884) 840 

Railway  Charters  in  Manitoba,  corresiwndence  witli  Imperial  trovemment  (Manitoba,  1887). .  .  .860-883 

Railway  Lines,  Act  providing  for  contruction  of  certain  (Manitoba,  1888) 896 

Railway,  Western  Counties,  Act  respecting  (Nova  Scotia,  1886) 541,  546,  552,  559,  561,  .564 

Railways  in  Manitoba,  Act  to  empower  Lieutenant-Governor  in  Council  to  authorize  (Manitoba, 

1871) 769 

Railways  in  Manitoba,  Act  to  encourage  building  of  (Manitoba,  1881) 829,  (1888)  897 

Railways,  aid  to,  Act  resi)ecting  (Ontario,  1877) 152 

Railways,  Grants  in  aid  of  and  re  consolidation  of  Act,  Halifax  and  Yarmouth,  Act  re  (Nova 

Scotia,  1886) 538,  549,  558 

Railways,  Ditches  and  Watercourses,  Act  as  applied  to  Act  re  (Ontario,  1890) 217,  218 

Railways,  Law  respecting.  Act  to  amend  (Quebec,  1890) 438 

Railways,  Crossing  of  one  by  another.  Act  to  provide  for  (Manitoba,  1888-89) 912 

Railways,  Electric,  Act  resi)ecting  (Ontario,  1895) 244/"; 

Railways,  Act  respecting  (New  Brunswick,  1891) 755 

Real  Projjerty  in  Manitoba,  Act  resjiecting  (Manitoba,  1885) g4j) 

Recorder's  Court,  Montreal,  Act  on  su1:)ject  of  (Quebec,  1868) 22 

Red  River  Bridge  Company,  Act  to  incorporate  (Manitoba,  1871) 77O 

Red  River  and  Assiniboine  Navigation  Company,  Act  to  incorporate  (Manitoba,  1872) 771    772 

Red  River  Valley  Railway,  Act  to  incorporate  (Manitoba,  1887) 855 

Redistribution  of  Electoral  Divisions,    Act  to  provide   for  a   fair  and   equitable   (Manitoba 

1873-74) ;       785 

Reformatory  and  Industrial  Schools,  Act  to  provide  for  establishment  of  (New  Brunswick, 

1875) 709,  712 

Reformatory.  Juvenile,  Act  for  establishing  (British  Columbia,  1890) 112o 

Registration,  Births,  Deaths  and  Marriages,  Acts  respecting 

(Ontario,   18()8-69) §2 

(Quebec,  1875) 282 

(Nova  Scotia,  1868) .      .^70 

(British  Columbia,  1872) jQjg 

Registration  of  Voters,  an  Act  for  the  (Manitoba,  1872) 774 

Registration  of  Marriages,  Act  to  amend  Act  re  (Nova  Scotia,  1808) 472 

Registration  of  Deeds,  &c..  Act  to  amend  Act  respecting  (^lanitoha,  1873)   780 

Registration  District  of  Montreal,  Act  to  divide,  &c.  (Quebec,  1874-75) 206   278 

Registration  of  Co-partnerships,  Act  respecting  (Manitoba,  1873-74) 7^7 

Registration  of  Foreign  Co-partnershii)s  and  Corporations  (Manitoba,  1873-74) 787 

Registration  of  Electors  and  Ballot  Act  (Prince  Edward  Island,  1877) Ugy 

Registration  and  Qualification  of  Voters'  Act.  Act  to  amend  (British  Columbia,  1872) 1011 

Registration  in  British  Columbia  of  Foreign  Corporations  (British  Columbia,  1872) 1015 
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Registry  Act,  Act  to  amend  (Manitoba,  1875) 803 

Regulation  and  Insj^ction  of  Provisions,  Lumber,  &c.,  Act  re  (Nova  Scotia,  1880) 506 

RegTllations  with  respect  to  Coal  Mines,  Act  to  make  (British  Cohimbia,  1877)   1050 

Religion,  Offences  against,  Act  to  amend  Act  re  (Nova  Scotia,  1889) 586 

RestigOUChe  Boom  Co.,  Act  to  incorporate  (New  Brunswick,  1879) 728 

Restitution  of  Stolen  Goods,  Act  respecting  (Ontario,  1882) 188 

Revenue  and  Exi)enditure,  Ordinance  re  (North-west  Territories,  1891-92) 1262 

Revised  Statutes  of  Ontario,  Act  respecting  (Ontario,  1877) 151 

Revised  Statutes  of  Ontario,  Act  respecting  (Ontario,  1887  and  1888). . . , 204,  210 

Revised  Statutes  of  Quebec,  Act  re  (Quebec,  1888) 378,  382 

Revised  Statutes  of  Nova  Scotia,  5th  Series,  Act  respecting  (Nova  Scotia,  1885) 531,  534,  537 

Revised  Statutes  of  Manitoba,  Act  respecting  (Manitoba,  1891) 990 

Revised  Statutes  of  North-west  Territories,  Ordinance  respecting  (North-west  Territories,  1888).     1249 

Richelieu  Toll  Bridge,  Act  authorizing  Quebec  Government  to  take  (Quebec,  1884) 309 

Richmond,  Town  of,  Act  to  incorporate  and  Act  to  amend  (Quebec,  1882,  1885) 307,  314 

Rights  of  Crown  in  certain  Public  Lands  and  Property,  Act  to  declare  (New  Brunswick,  1892).  .756,  757 

River  Chaudiere,  Act  to  authorize  G.  B.  Hall  to  improve  and  exact  tolls  on  (Quebec,  1874-75) 264 

Rivers  and  Streams'  Bill  (Ontario,  1881) 171-185 

Rivers  and  Streams'  Bill  (Ontario,  1882) 183 

Rivers  and  Streams'  Bill  (Ontario,  1882,  1883) 192 

Rivers  and  Streams,  Act  to  regulate  clearing  of  (British  Columbia,  1890) 1122 

Rivers,  Creeks  and  Streams,  Ordinance  for  protecting  public  interest  in  (North-west  Territories, 

1891-92) 1263 

Riverside  Cemetery  Company,  Act  to  incorporate  (New  Brunswick,  1895) 766 

Road  Allowances,  Act  respecting  (Ontario,  1870-71) 101 

Road  Allowance,  lietween  Township  of  Kingston  and  Village  of  Portsmouth,   Act  re  (Ontario, 

1881)    187 

Road.  Tt)ronto  (travel  and  Concrete  Company,  Act  to  amend  Acts  7-c  (Ontario,  1881) 187 

Roads,  Public,  Act  c(mceniing  o])ening  of  (Manitoba,  1876) 812 

Roads  in  Province,  .\ct  to  jn-otect  (iuide  Posts  along  (Manitoba,  1881) 831 

Rock  Lake,  Souris  Valley  and  Brandon  Railway,  Act  to  incorporate  (Manitoba,  1885) 850 

Rock  Lake  and  Brandon  Railway,  Act  to  incorporate  (Manitoba,  1888) 897 

Royalties  on  C..al,  Mines  and  Minerals,  Acts  re  (Nova  Scotia,  1892) 589,  626,  629 

Rupert's  Lund  and  N. W.T.,  Act  for  teniiwrary  (Government  of  (Dominion,  1869) 8 

Ryland.   I'himts  re  (Quebec,  1874-75) 266-278 

s 

Sale  uiidiT  Hxfciition,  Ordiiianee  ext'ni]>ting  certain  pro])erty  from  (North-west  Territories,  1884)..     1243 

Sale  of  Milk,  .Vet  to  pnvcnt  fraud  in  (Ontario,  1893) 242 

Sale  of  Fruit.  .Vet  to  pifv.'Ut  frauil  in  (Ontario,  1,895) 244c 

Sales  of  Lanii.  under  or(l»T  of  Supn  ini-  or  Ivpiity  Court,  Act  to  confirm  (Nova  Scotia,  1885).  .524-528,533 
Sales  of  Laml  in   I'.riti.^^h  <  "olunihia  -iiicc  187(1,   Act  legalizing  Legislation   re  (British  Columbia, 

I'^TL'  7:<» 1019-1022 

Sales  "f  Land  for  'I'aM-,   .Vet   lo  .iialili-  .\1  unitipal   Cori)orations   to    pass    Rylaws   for  (British 

Cohiiiiliia,  l.s77i 1046 

Sales  of  Land  un-li-r  ord.r  of  .>u|.ni,, ■  i:,|,iity  Courts,  .\tt  to  confirm  (Nova  Scotia,  1885).  .524-528,  533 

Sales  oi  l^i.ii.i-  l-i  Tax's.  I'.ill  iis|..ctin^'  iM.initoKa.  189(1) 915,  918,  927 

Salaberry  "l  \all.  yti.id.  .\(t  t..  ain.url  .\,i-.  r.  Lilin^-  to  ((Quebec,  1894) 463 

Salary  "f  •i'A.inor  (  irri.ral  (  |)..niiiu.. II.   |Sii7  and    ISIi'.M (J,    8 

Saskatchewan  and  W'.st.rn  llailwav  (  oiiiiiany.  .Vet  to  iiicori)orate  (Manitoba,  1886) 854 

Savilt  St..  M  III.    I',,|- I  .iiid  |'ul|.  ('Mnii.any.  .\rt  to  itn-orporate  (Ontario,  1895) 2446 

Schl)Ol    I,a«,  Art  t..  am.  nd  ami  c .n-.  .lidat.    i(  lulario,  lS7.t) 107 

School  Oidinai,..-.  l--»l.  (  )rdin.iHr.-  f.  amend  and  eonsolidat.' (.North-west  Territories,  1885) 1244 

School    Land-  in  'I',  .u  n-liip  .  .1  ( 'orn  w.illi^.  Ad  n  s|M<tin'r  (.Nova  Scotia,  1887) .576,  580,  .583 

School   Act-  Ml  M..nii..l.,-..  Act  to  am.nd  .  ManiiMha.  ISTC.) 810 
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School  Act,  Manitoba,  Correspondence,  fee,  respecting  (Manitoba,  1890) 950-988 

Schools  in  North-west  Territories,  Ordinance  providing  for,  &c.  (North-west  Territories,  1884). . .     1240 

Schools  Acts,  Public,  Act  to  amend  and  consolidate  (British  Columbia,  1876  and  1879) 1040,  1075 

Schools,  Public,  Act  to  consolidate  (British  Columbia,  1885) 1104 

Schools,  Ordinances  resi^ecting  (North-west  Territories,  1887-88-95) 1248,  1250,  1276-1279 

Schools,  Public,  Act  repecting  (Manitoba,  1890) 918-926,  947,  950-988 

Schools  Act,  Public,  Act  to  amend  (Manitoba,  1894) 995-1004 

Schools  Act,  Public  (Prince  Edward  Island,  1877) 1184-1197 

Schools,  Act  relating  to  (New  Brunswick,  1871) 662,  702 

Schools,  Act  to  establish  Industrial  and  Reformatory  (New  Brunsmck,  1875) 709,  712 

Seamen  and  Shipping,  Act  to  amend  Revised  Statutes,  Nova  Scotia  re  (Nova  Scotia,  1869) 474 

Seamen,  Shipping  of.  Act  re  (Dominion,  1873) 20 

Seizure  and  Sale  under  execution.  Ordinance  exempting  certain  property  from  (North-west  Terri- 
tories, 1885) 1242,  1246 

Selkirk  Eastern  and  Western  Colonization  Company,  Act  to  incorporate  (Manitoba,  1888-89) 914 

Senate,  Speaker  of  the.  Act  respecting  (Dominion,  1894) 1314-1323 

Sessions,  General  and  Quarter,  Act  respecting  apjxals  to  (British  Columbia,  1872-73) 1023 

Settlers  on  Matsqui  Prairie,  Act  for  relief  of  (British  Columbia,  1888) 1112,  1113 

Settlers  Act,  Naval  and  Military,  Act  to  amend  (British  Columbia,  1872) 1013 

Sewers,  Connnissioners  of,  &c..  Act  to  amend  Act  re  (Nova  Scotia,  1868). . .    471 

Se'wers  and  Dykes  and  Marsh  Lands,  Connnissioner  of.  Act  re  (Nova  Scotia,  1887) 567,  572 

Shediac  Station  Wharf  Company,  Act  to  incorix)rate  (New  Brunswick,  1875) 711 

Shell  River  Railway  Company,  Act  to  incorporate  (Manitoba,  1886) 854 

Sheer  Boom  Improvement  Company,  Act  to  incorporate  (New  Brunswick,  1879) 728 

Sherbrooke,  City  of.  Act  to  amend  Act  incorporating  (Quebec,  1875  and  1879) 283,  296 

Sherbrooke  Gas  Company,  Act  to  incorix)rate  (Quebec,  1874-75) 264 

Ship  Canal,  Georgian  Bay  and  Power  Aqueduct  Company,  Act  to  incorix)rate  (Ontario,  1894) 243 

Shipping,  Classification,  Registration  and  Inspection  of.  Act  re  (Dominion,  1873) 19 

Shipping  of  Seamen,  Act  re  (Dommion,  1873) 20 

Shipping  Act,  Merchants  (Imperial,  1876) 58d 

Shipping  and  Seamen,  Act  to  amend  Act  re  (Nova  Scotia,  1869) 474 

Shipowners'  Marine  Insurance  Company  of  Windsor,  Act  to  incorix)rate  (Nova  Scotia,  1877). . .       500 

Shops,  Act  respecting  early  closing  of  (Quebec,  1894) 462 

Side  Lines  of  Streets  in  St.  John,  N.B.,  Act  to  define  and  establish  (New  Brunswick,  1877) 722 

Sydney  and  East  Bay  Railway,  Act  to  incorporate  (Nova  Scotia,  1873) 478 

Simpson  Loom  Company,  Act  re  (Ontario,  1870-71) 101 

Small  Debts  Act,  1886  ( British  Columbia,  1886) 1107 

Sorel,  City  of.  Act  to  incorporate  (Quebec,  1889)  435 

Souris  Valley,  Rock  Lake  and  Brandon  Railway,  Act  to  incorporate  (Manitoba,  1885) 850 

Southern  Manitoba  Loan  Company,  Act  to  incorixirate  (Manitoba,  1881) 832 

Southern  Central  Railway  Company,  Act  to  incorporate  (Ontario,  1887) 205 

Speaker  of  the  Senate,  Act  respecting  (Dominion,  1894) 1314-1323 

Spirituous  Liquors,  Act  to  amend  and  consolidate  Law  as  to  (Ontario,  1874-75-70-77) 107,  147,  153 

Spirituous  Liquors,  Act  in  addition  to  Act  to  amend  (New  Brunswick,  1871) 662 

Spirituous  Liquors,  Act  as  to  Licenses  for  (New  Brunswick,  1878) 724 

Spirituous  Liquors,  Act  to  regulate  Sale  of  in  Parish  of  Lancaster  (New  Brunswick,  1875  and 

1877) 710,  718 

Spirituous  Liquors,  Act  respecting  granting  of  Licenses  for  (New  Brunswick,  1884) 736 

Spirituous   Liquors,   Acts   regulating  sale   of,    by   License   (Prince   Edward    Island,   1878  and 

1880) 1203,  1206 

Spirituous  Liquors,  in  Town  of  Moncton,  Act  in  reference  to  sale  (New  Brunswick,  1878) 724 

Spirituous  Liquors,  Act  regulating  sale  by  License  of  (Prince  Edward  Island,  1876) 1180 

Spring  Hill  and  Parrsboro'  Coal  and  Railway  Company,  Act  to  amend  Act  to  incorporate  (Nova 

Scotia,  1883) 520,  521 

Stadacona  Fire  and  Life  In,surance  Company,  Act  re  winding  up  of  ((Quebec,  1883) 308 

Stamps,  Law,  an  Act  respecting  an  Act  in  amendment  of  (New  Brunswick,  1884  and  1885  and 

1894) 73<!,  738,  76 

Standard  Fire  Insurance  Company,  Act  to  incorporate  (Ontario,  1877) 15 
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Statement  by  Companies,  Act  for  better  prosecution  of  fraudulent  (Ontario,  1893) 241 

Statistics  of  Births,  Deaths  and  Marriages,  &c.,  Act  respecting  compilation  of  (Quebec,  1875).. . .       282 

Statutes  Revised,  5th  series  of  Nova  Scotia  (Nova  Scotia,  1885) 531,  534,  537 

Statutes  Revised  of  Manitoba,  Act  respecting  (Manitoba,  1891) 990 

Statutes,  Revised,  of  Ontario,  Act  respecting  (Ontario,  1877) ...       152 

Statutes  of  Ontario,  Act  respecting  (Ontario,  1874) 143,  144 

Statutes,  Revised,  of  Ontario,  Act  respecting  (Ontario,  1887  and  1888) 204,  210 

Statutes,  Revised,  of  Quebec,  Act  re  (Queliec,  1888) 378,  382 

Statutes,  Revised,  of  Nova  Scotia,  5th  series.  Act  respecting 531,  534,  537 

Statutes,  Revised,  of  North-west  Territories,  Ordinance  respecting  (North-west  Territories,  1888)    1249 

Statutes,  Consolidated  (Manitoba),  Act  respecting  (Manitoba,  1881) 831 

Stave  River  Electric  and  Power  Co.,  Act  respecting  incorporation  of  (British  Columbia,  1895) 1152 

Stellarton  Loan  Association,  Act  to  incorixjrate  (Nova  Scotia,  1893) 635 

Stellarton,  Act  relating  to  Town  of  (Nova  Scotia,  1893) 636-641 

Stipendiary  or  District  Magistrate  for  County  of  Gloucester,  Act  to  authorize  appointment  of 

(New  Brunswick,  1871) 662 

Stipendiary  Magistrate  and  Constable  for  Pictou,  re  appointment  of  (Nova  Scotia,  1868) 472 

Stipendiary  Magistrate  for  City  of  Charlottetown,  Act  to  appoint  (Prince  Edward  Island,  1875)    1160 
Stipendiary  Magistrate,  of  Charlottetown,  Act  enabling,  to  grant  relief  to  Insolvent  Debtors 

(Prince  Edward  Island,  1870) 1182 

Stolen  Goods,  Act  respecting  Restitution  of  (Ontario,  1882) 188 

Storage  of  Gunix)wder,  Act  respecting,  near  Towns  and  Cities  (Manitoba,  1875) 801 

Streams  Bill  (Ontario,  1881).     See  also  "Rivers  and  Streams  Bill." 171-185 

Streams  Bill  (Ontario,  1882) 188 

Streams  Bill  (Ontario,  1883) 192 

Streams  and  Rivers  and  Crteks,  Ordinance  for  protecting  piiblic  interest  in  (North-west  Territo- 
ries, 1891-92) 1263 

Styles  .Mining  Co.,  Act  to  incorixjrate  (Nova  Scotia,  1874) 481 

Sugar,  Manufacture  of,  from  Beet  Root,  Act  to  encourage  (Quebec,  1874-75  and  Act  to  amend, 

1875) 261,281 

Sumass  Dyking  Act,  1878  (l^ritish  Columbia,  1878) 1072-1074,  1077 

Sumass  Dyking  Act,  1878,  Act  respecting  (British  Columbia,  1879) 1072-1074,  1077 

Sumass  Dyking  Act,  1878,  Act  to  amend  (British  Columbia,  1883) 1083-1087,  1090 

Sumass  1  )yking  Act,  1878,  Act  to  amend  (British  Columbia,  1885) 1096,  1098 

Summerside,  Town  of,  Act  respecting  (Prince  Edward  Island,  1877) 1182 

Sums  Mf  Money  ordered  to  V)e  impounded  in  hands  of  Speaker,  Act  re  (Ontario,  1885) 197,  198 

Supply  nil!  (Ontario,  ISIW-C.'.)) 84,  87,  93 

Superior  Cotirts,  Act  to  consolidate,  &c.  (Ontario,  1881) 185 

Superior  Cunt  ((^lebec),  r(  constitution  (Quebec,  1869-70) 256 

Superior  Court  (<^l.•lH.c),  Act  to  au:end  Law  respecting  (Quebec,  1883) 308 

Supreme  Coini,  .\et  to  facilitate  transaction  of  Inisiness  in  (New  Brunswick,  1879) 725 

Supreme  Court  (I'.iitish  Coluinbia).  Practice  and  jirocedure  of.  Act  respecting  (British  Columbia, 

1><79) 1075 

Supreme  f  "ourt  in  Manitoba,  Act  to  aiiicud  Act  to  establish  (Manitoba,  1872) 774 

Supreme  Court  of  .hidicatur.- <,f  Oiitari.i,  Act  to  consolidate  Acts  governing  (Ontario,  1895) 244.4 

Supreme  Court  and  K\cli.'.|u.r  Curt.  .\<t  to  .•stal)lish  (Dominion,  1875) 30 

Surgeons  and  IMiysicians,  Act  r>  ( ,>ualiticat  ion  and  [{••gistration  of  (New  Brunswick,  1881) 730 

Surrender  an.l  a|.|.r.h.i,M,„i  ,,(  Otfcudcrs,   Act   /v   Treaty  between    Her   Majesty  and  United 

States  ,,f  Auieriea  n  (I  »oiiiiMioii,  lsr)7) 7 

Surrey  l>i-t.i.t.  Act  re,|,eetinK  I'ul.lic  Works  in  (I'.ritish  Columbia,  1892) 1126-113-1,  1135 

Surveys.  S|M.cial.  A.l  t..  \.v,,\u\,-  f,.r  in  cities  and  t.>\vns  (Manitoba,  18JK)) 927 

Surveyors  and  Surv.y  ..I   l.an.l.  Act  to  amend  F.aws  respecting  ((^lebec,  1889) 433 

Surveyors,  Land.  .\ct  re. |...  tin-  iManit,a,a,  !s7'ji 771,  772 

Surveyors,  l-and  an.l  Surwy  ,.t  l.a.HJ-,  Act  res|„.cting  ( Manitoba,  1875  and  1882) 794,  795,  833 

Surveyors.  Crown  an.l  Cn.un  I.an.l-.  A.  t  ii,  ntennc  to  (Nova  Scotia,  1881) 507 

Surveyors.  I.an.l,  an.l  .-^urN.y  ..f  Lan.l.  A.t  r.-.|,.  ct  ing  (Puitish  Columbia,  1886) 1107 

Synod  .'f  Clmnh..f  KnKlan.l  in  I  )i.  ,c.  s,.  ,,f  I  le.l,  ri.  t..n.  Bill  relating  to  (New  Biunswick,  1871). ..       061 
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Ste.  Olothilde  de  Horton  Bridge  Company,  Act  to  incorporate  (Quebec,  1888) 379,  384 

Ste.  Oroix  Wharf  Company,  Act  to  incorporate  (New  Brunswick,  1875) 711 

Ste.  Croix  Electric  Light  and  Water  Comijany,  Act  to  incorporate  (New  Brunswick,  1886) 739 

Ste.  Ounegonde,  Act  to  incori^rate  Town  of  (Quebec,  1884) 311 

St.  George  Red  Granite  Company,  Act  to  incorporate  (New  Brunswick,  1873) 703 

St.  Henri,  Town  of.  Act  to  incorporate  and  amend  Act  incorporating  (Quebec,  1879  and  1888).  ..296,  380 

St.  Hyacinthe,  Act  to  amend  and  consolidate  Acts  incorporating  (Quebec,  1888) 380,  384 

St.  James's  Church,  Charlottetown,  Act  re  incorporation  Ministers  and  Trustees  (Prince  Edward 

Island,  1877) 1199 

St.  John  River  Log  Driving  Company,   Act  to  continue  and  of  consolidation  of  Acts  re  (New 

Brunswick,  1894)   '. .       763 

St.  John  and  Portland,  A  ct  resjjecting  City  of  and  Union  of  (New  Brunswick,  1889) 753 

St.  John  Police  Force,  Act  in  amendment  of  Act  as  to  (New  Brunswick,  1869) 654 

St.  John  Gas  Light  Company,  Act  to  alter  and  amend  Act  to  incorporate  (New  Brunswick,  1877)  719 
St.  John  Bridge  and  Railway  Extension  Company,  Act  to  incorporate  (New  Brunswick,  1881). . .       730 

St.  John  and  Maine  Railway  Company,  Act  to  incorporate  (New  Brunswick,  1878) 723 

St.  John,  City  of.  Act  to  define  and  establish  side  lines  in  streets  (New  Brunswick,  1877) 722 

St.  Lawrence  Bridge  Company,  Act  to  incorixtrate  (Quebec,  1874-75) 262 

St.  Lawrence  Improvement  Company,  Act  to  incorporate  (Quebec,  1889) 434 

St.  Louis  Hydraulic  Company,  Act  to  incorjwrate  (Quebec,  1868) 246,  250 

St.  Magaret's  Bay  Liimber  and  Timber  Driving  Company,  Act  to  incorporate  (Nova  Scotia,  1875)      492 

St.  Maurice  Railway  Company,  Act  to  incorixjrate  (Quebec,  1888) 381,  385 

St.  Paul's  Church,  Wood.'*tock,  Act  respecting  (Ontario,  1882) 190 

St.  Stephen's  Pari.sh,  Act  to  divide  for  ecclesiastical  purix).ses  (New  Brunswick,  1870) 660 

St.  Stephen's  Parish,  Act  to  incorporate  certain  districts  of  (New  Brunswick,  1873) 704 


Tax  on  Wild  Lands,  Act  to  impose  (Manitoba,  1873) 775,  777 

Tax  on  Wild  Lands,  Act  to  impose  (British  Columbia,  1872) 1013 

Tax,  Direct,  Act  to  impose  on  classes  of  Traders  (Prince  Edward  I.sland,  1894) 1229 

Taxes  on  Commercial  Corjjorations,  Act  to  impose  Direct  (Quebec,  1882)     .    307 

Taxes  on  Property  in  British  Columbia,  Act  to  assess,  levy  and  collect  (British  Columbia,  1876). .     1041 

Taxes  in  City  of  Winnipeg,  Bill  respecting  arrears  of  (Manitoba,  1890) 915-918,  927 

Taxes  and  Licenses,  collection  of.  Ordinance  re,  municipal  assessment  (North-west  Territories, 

1893) 1267 

Taxes,   Sales  of  Land  for.   Act  to  enable  Municii)al  Corporations  to  pass  By-laws  for  (British 

Columbia,  1877) 1046 

Taxes,  Sales  of  Lands  for,  Bill  respecting  (Manitoba,  1890) 915-918,  927 

Taxes,  Provincial,  Act  to  provide  for  better  collection  of  from  Chinese  (British  Columbia,  1877) 

10G1-10G5,  1067 

Telegraph  Lines  in  Manitoba,  Act  to  authorize  construction  of  (Manitoba,  1871) 770 

Telegraphs,  Marine  Electric,  Act  to  regulate  construction  and  maintenance  of  (Dominion,  1874).    20-29 

Telephone  Company,  New  Brunswick,  Act  to  incorporate  (New  Brunswick,  1888) 743-745,  749 

Telephone  Company,  Quebec  and  Levis,  Act  to  incorporate  (Quebec,  1881) 304 

Telephone  Company  of  Prince  Edward  Island,  Act  to  incorporate  (Prince  Edward  Island,  1885).     1210 

Telephone  Company  of  Nova  Scotia,  Act  to  amend  Act  to  incorjiorate  (Nova  Scotia,  1888) .583 

Terrebonne,  Village  of.  Act  to  incorporate  as  Town  (Quebec,  1872) 259 

Thistles,  Act  to  prevent  spread  of  (British  Columbia,  1877) 

Thousand  Island  and  Ottawa  River  Company,  Act  to  incorjxjrate  (Ontario,  1887).  .    205 

Three  Rivers,  City  of.  Act  re  incorporation  of  (Quebec,  1874-75,  1894) 263,  463 

Thunder  Bay  District,  Act  re  (Ontario,  1870-71) 100 

Timber,  Crown,  Act  respecting  (Ontario,  1870-71)   101 

Tobacco  by  Minors,  Act  to  amend  Act  respecting  use  of  (Xew  Brunswick,  1894) 701,  762 

Tobique  River  Boom  Company,  Act  to  incorporate  (New  Brunswick,  1888) 751 

Tobique  River  Log  Driving  Company,  Act  to  incor])orate  (New  Brunswick,  1895), 764 

Toll  Bridges,  Act  to  enable  Lieutenant-Governor  to  grant  charters  for  (Britisli  Columbia,  1879).. . ,     107 
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Toll  Bridge,  over  River  Richelieu,  Act  to  authorize  Government  to  take  possession  of  Quebec, 

1884) 309 

Tolls  on  Cariboo  Wagon  Road,  Act  respecting  (British  Columbia,  1880) 1078 

Tolls  on  River  Chaudi^re,  Act  to  authorize  G.  B.  Hall  to  exact  (Quebec,  1874-75) 264 

Tolls,  Act  for  abolition  of  certain  (British  Columbia,  1885) 1104 

Tolls,  abolition  of  certain,  Act  for  (British  Columbia,  1885) 1104 

Toronto  Belt  Line  Railway  Company,  Act  to  incorporate  (Ontario,  1889) 216 

Toronto  City  Consolidated  Debenture  Act  (Ontario,  1879) 158,  159,  161 

Toronto  (iravel  Road  and  Concrete  Company,  Act  to  amend  Act  re  (Ontario,  1881) 187 

Town  of  Dartmouth,  Act  to  amend  Acts  relating  to  (Nova  Scotia,  1886). . .    560,  565 

Town  of  Kentville,  Act  to  inoor[X)rate  (Nova  Scotia,  1886) 560,  565 

Town  of  Marysville,  Act  to  incorporate  (New  Brunswick,  1886) 739 

Town  Coriwrations,  Act  to  consolidate  and  amend  Acts  re  (Manitoba,  1885)   849 

Towns  in  Nova  Scotia,  Acts  respecting  (Nova  Scotia,  1885) 560 

Towns  in  Quebec,  Acts  re  incorporation  of  certain  (Quebec,  1890)  437,  (1892) 459 

TOWTIS  Incorporation  Act,  and  Act  to  amend  (Nova  Scotia,  1889)  581,  (1893) 633 

Traders,  classes  of.  Act  to  impose  Direct  Tax  on  (Prince  Edward  Island,  1894) 1229 

Tramway,  Act  to  emiwwer  Town  of  Edmonton  to  construct  (North-west  Terii cories,  1893) 1268 

Treasury  Depai-tment,  and  auditing  of  accounts,  &c.,  Act  respecting  (Manitoba,  1887) 860 

Treaty  between  Her  Majesty  and  United  States  of  America  re  apprehension  and  surrender  of 

Offenders  (Dominion,  18G7) 7 

Trespass  in  pur-suit  of  game.  Ordinance  to  prevent  (North-west  Territories,  1894) 1273 

Trespass  on  Inclosed  Grounds,  Act  to  prevent  ( British  Columbia,  1889) 111? 

Trespasses,  Pounds  and  Fences,  Act  relating  to  (New  Brunswick,  1877) 718 

Trespasses,  Petty,  Act  respecting  (Manitoba,  1890) 929 

Truro  Marine  Insurance  Company,  Act  to  incorporate  (Nova  Scotia,  1877) 499 

Truro  Electric  Con)pany,  Act  to  incorporate  (Nova  Scotia,  1887) 574 

Truro,  Town  of,  Act  to  amend  Act  to  incorporate  (Nova  Scotia,  1876) 496 

Trust  C".)iii[)anies,  Act  respecting  Chartering  of  (Ontario,  1895) .  2'^M 

Trustees,  Act  to  consolidate  and  amend  enactments  relating  to  (Nova  Scotia,  1888) 582 

Turnpike  Roads,  Act  to  amend  Act  to  divide  Quebec  into  Trusts  (Quebec,  1870) 257 

Turtle  -Mountain  and  Manitoba  Railway,  Act  to  incorporate  (Manitoba,  1888) 899 


u 

Union  Fire  lns\irance  Co.,  Act  to  incorporate  (Ontarici,  1875-76) 149 

Union  Marine  Insurance  Co.,  Acts  relating  to  (Nova  Scotia,  1868  and  1875) .473,  491 

Union  uf  I'resbyterian  Churclies,  Act  re.spc^ting  (Ontario,  1874) 130,  141 

Union  "f  Townsliips  of  Yonge  and  Escott,  i)art  of,   Act  to  provide  for  (Ontario,  1888)   212 

Unorganized  1  )istri(t.s,  Act  for  establisliing  Munici]ml  Institutions  in  (Ontario,  1873) 104 

Utopia  R.d  Granite  Co.  of  St.  George,  Act  to  incorporate  (New  Brunswick,  1875) 711 


Valleyfleld.  C<.riH,niii,,n  of,  .\(t  to  consolidati'  ,\cts  rr  (Quebec,  1894) 463 

Vancouver  Kl.ctri.-  J,i^cl,t  Co..  .Act  t..  iMcoi|„„atc  i  I'.riti.^h  Columbia,  1886) 1107 

Vancouver  City.  .\.  t  to  incoip.iatr,  \-,-.  il5iitis!i  ("olumbia,  1SS6,  1889  and  1895) 1107,  1118,  1152 

Vancouver  Wat.r  Works  ('....  l.ss.;.  Act  to  incorporate  (Briti.sh  Cohnnbia,  1886) 1107 

Victoria  I'miHuk'  an<l  Mining'  Co.,  Act  for  iii.orpo,ati.,..  of  ( I'rince  Edward  Island,  1876) 1182 

Victoria  Kl.c-t lie  IJ.iilw.iv  and  I-i^'litiii)- C...  i  I'.riti>h  Cohiiiihia,  1894) 114^ 

Victoria  C-.tisolidut.-l  Hydraulic  MiiiiuK  C,,..  Art  to  incoriKirate  (British  Columbia,  1895) 1152 

Voters.  Q'i»liticnti..ii  an.l  R.gi.stration  of.  A.ts  r,  ll'.ritish  Columbia,  1872-73-74,  1876).  .  .1011,  1029,  1041 

Voters,  Registration  of.    an  Act  for  ( .MaintoKa,  iSTi!)    774 

Voting  by  Ballot.  Act  to  |.ro\i,l..  for.  at  .Municipal  Klctions  (Ontario.  1874) 143,  144 
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W^ages,  Act  respecting  (Ontario,  1885) 199 

"Wagon  Road  from  Yale  t'<  Cariboo,  Act  to  provide  for  maintenance  of  (British  Columbia,  1876). .     1040 

Water  Supply  of.  City  of  Nanaimo  (British  Columbia,  1895)  1152 

"Water  Works,  Charlottetown,  1887  (Prince  Edward  Island,  1887) 1212 

"Watercourses  and  Ditches  Act,  applied  to  Railways,  Act  to  amend  (Ontario,  1890) 217,  218 

"Waterloo  Junction  Railway  Co.,  Act  to  incorporate  (Ontario,  1889) 216 

"Wedlock,  Children  bom  out  of.  Act  to  render  legitimate  (British  Columbia,  1872-73). . 1018 

"Weeds,  Noxious,  Act  to  prevent  spreading  of  (British  Columbia,  1888) 1113 

Western  Counties  Railway,  Act  respecting  (Nova  Scotia,  1886) 538-546,  549-553,  .'i64 

Western  Counties  Railway,  Acts  relating  to  (Nova  Scotia,  1893) 634 

W^estern  Canada  Permanent  Buildings  and  Savings  Society,  Act  re  change  of  name  (Ontario, 

1875-76) 150 

"Western  Railway  of  Manitoba,  Act  to  incorporate  (Manitoba,  1871) 770 

"Western  and  Saskatchewan  Railway  Co.,  Act  to  incorixjrate  (Manitoba,  1886) 854 

Westville,  Town  of,  Act  for  supplying  water  for  (Nova  Scotia,  1895) 645 

W^harf,  Pier  and  Breakwater  Co.,  Act  to  continue  Acts  of  incorporation  (Nova  Scotia,  1875) 

W^harfage,  Warehouse  and  Freight  Charges,  Act  "«  collection  of  (Nova  Scotia,  1886) 557,  558 

"Whitby  and  Port  Perry  Railway  Co.,  Act  to  amend  Act  incorporating  (Ontario,  1874)  126,  128 

"Whitehaven,  New  Glasgow  and  North  Shore  Railway,  Act  to  incorjforate  (Nova  Scotia,  1873). .       478 

"Wild  Land  Tax,  Act  to  impose  (British  Columbia,  1872)  1013 

"Wild  Land  Tax,  Act  to  imixjse  (Manitoba,  1873) 775,  777 

"Windsor,  Amherstburg  and  Lake  Erie  Railway  Co.,  Act  to  incoriwrate  (Ontario,  1895) 2446 

"Windsor  and  Brompton  Bridge  Co.,  Act  to  amend  charter  of  (Quebec,  1888) 379,  383 

TVindsor,  Town  of,  Act  to  consolidate  Acts  of  incorporation  of  (Nova  Scotia,  1887) 573 

"Winnipeg  Board  of  Trade,  Act  to  incoriwrate  (Manitoba,  1873) 781,  783 

Winnipeg,  City  of.  Acts  respecting  incorporation  of  (Manitoba,  1873-74-77,  1882-84). .  .785,  819,  834,  838 

"Winnipeg,  City  of.  Act  relative  to  (Manitoba,  1875) 803 

"Winnipeg  Parliamentary  Electors'  List,  1877,  Act  to  legalize  (Manitoba,  1877) 819 

"Winnipeg  and  Southern  Railway  Co.,  Act  to  incorporate  (Manitoba,  1887) 857 

"Winnipeg  and  South-eastern  Railway,  Acts  to  incorporate  (Manitoba,  1881,  1888) 826,  827,  899 

W^innipeg  and  Hudson  Bay  Railway  and  Steamship  Co.,  Act  to  repeal  Act  re  (Manitoba,  1888-89)      913 

Winnipeg,  Taxes  in.  Bill  re  arrears  of  ( Manitoba,  1890) 915,  918,  927 

Winnipeg  and  Duluth  Railway  Co.,  Act  respecting  (Manitoba,  1890) 930 

"Winnipeg  Water  Power  and  Canal  Co.,  Act  to  incorporate  (Manitoba,  1893) 993 

"Winnipeg  Natural  Gas  and  Petroleum  Co.,  Act  to  incorporate  (Manitoba,  1894) 994 

"Witnesses,  Examination  of,  Act  to  enable  Supreme  Court,  Prince  Edward  Island,  to  order,  &c, 

(Prince  Edward  Island,  1874) 1158 

Witnesses,  Examination  of  by  Committees  of  House  of  Commons  and  Senate  (Dominion,  1873) .  13, 18,  19 

Women,  Protection  of.  Act  for  (Ontario,  1887) 205 

"Wood  Lands,  Act  for  protection  of  (Manitoba,  1875) 805 

"Works,  Public,  Manitoba,  Act  respecting  (Manitoba,  1876) 811 


"yale  to  Cariboo,  Act  to  provide  for  Wagon  Road  from  (British  Columbia,  1876) 1040 

"yarmouth  and  Halifax,  Act   to  provide  for  completion  and  consolidation  of  Railways  between 
(Nova  Scotia,  1886).  See  Halifax  and  Yarmouth. 

"Yarmouth  and  Anna]X)lis  Railway,  Acts  relating  to  (Nova  Scotia,  1893) 634 

"Yonge  and  Escott,  Union  of  Townships  of.  Act  to  provide  for  (Ontario,  1888) 212 
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Acts,  Recitals  in.     See  "  Recitals." 

Administration  of  Justice.  .106,  161, 168, 185,  215,  475,  523,  571,  797,  798,  843,  849, 1030, 1032, 

1034,  1035,  1037-39,  1054,  1057,  1060,  1075,  1079 
Administration  and  Probate.    See  Probate. 
Administration  of  Insolvent  Estates.    See  Insolvent  Estates. 

Administration  of  Laws 199,  206-210,  432,  752,  929 

Administrative  Matters I'lS 

Aliens 189,  199,  204,  205,  213,  2446,  381,  583,  586,  646,  755,  854,  897,  1121,  1152 

Amendments  of  Law 152,  204 

Animals 242,  506,  929,  946,  1135,  1152,  1238,  1244 

Animals,  Diseases  in.    See  "  Diseases." 

Appeals 185,  215,  244a,  703,  1023,  1108 

Appointment  of  Judges.    See  Judges. 

Apprentices  and  Minors 143,  144 

Appropriation  of  Land 53* 

Assembly,  Legislative.     See  Legislative  Assembly. 

Assessment 82,  212,  581,  583, 1047,  1229, 1267 

Assembly,  General.    See  General  Assembly. 

Assignments 199,  204,  854,  1242 

Attachment 709 

B 

Ballot 106,  143,  144,  1199 

Banks,  Incorporation  of 458 

Banking  and  Banks 458,  635,  636,  648,  760,  785,  814 

Banking  and  Commerce.     Sec  "  Dominion  Legislation  "  and  sitpr«. 

Bankruptcy  and  Insolvency 80, 149,  170,  205,  245,  336,  357,  475,  1078 

Barristers  and  Attorneys.    See  Legal  Profession. 

Bills  and  Notes 212,  213,  215,  382,  434,  435,  583,  586,  849,  1113,  1116,  1117,  1214,  1250 

Bills  of  Lading 582 

Births,  Deaths  and  Marriages 82,  282,  472,  1015 

Boards  of  Trade 87,  781,  783,  784,  1158 

Boundaries  of  Provinces 829 

Breakwaters.     See  Harbours. 

Bridges , 80,  379,  709,  731,  732,  760,  804,  832,  898,  914,  991,  1118 

Bridge  Companies   82,  262,  635,  719,  730,  731,  732,  770,  804,  832 

British  North  America  Act,  Legislation  infringing  on  provisions  of — 

Ontari(j 82,  93 

Quebec 25U,  254,  255,  2.5(),  313,  338 

Nova  Scotia 480,488,-519,587 

New  Brunswick 75.5,  759,  700,  763,  706 

Manitoba , 780,  828,  838,  897-99,  912,  930,  947 

British  Columbia 1014,  1015,  1052,  1054,  10.5G,  1082,  1108 

North-west  Territories 1238 

British  North  America  Act,  Legislation  affecting— 

Sectit  ni  18 

Section  91 212,  2:50,  436,  438,  443,  445,  456,  472,  474,  488,  518,  .558,  G54,  741,  !)10,  1011,  1015,  1108 

Section  92 82,  254,  255,  314,  338,  462,  488,  519,  755,  7.S0,  828,  852,  897,  912,  930,  1014,  1015 

1052,  1056,  1082,  1116,  1118 
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B — Concluded. 

vSection  93 1289 

Section  93 1244 

Section  96 93,  254,  255,  345,  355,  430,  780,  1014,  1054" 

Section  100 93,357 

Section  109 1024,  1028 

Section  125 817,1272 

Building  and  Loan  Societies 147, 148,  801 

Business,  Interference  with 741 

Business,  Limitation  of.    See  "Powers." 

By  Laws,  Powers  of  Councils  to  pass. .  .193,  196,  240,  263,  307,  435,  437,  459,  560,  572,  581,  582, 

704,  710,  837,  838,  864,  1113,  1114,  1117,  1118,  1135,  1152,  1249,  1270,  1271 

o 

Canada,  Policy  of,  Interference  w^ith.    See  "Policy." 

Cemetery  Companies  559,  560,  564,  565,  574,  636,  643,  646,  766,  819,  1247 

Charges,  Imposition  of 1068,  1078 

Charters 435,  467,  468,  860-883 

Children 205,  242,  1018,  1239 

Chinese 1061,  1065,  1067, 1092-95, 1099,  1101, 1121 

Church  of  England 496,  661, 1200 

Civil  Rights.     Sec  Property  and  Civil  Rights. 
Commerce.     Sec  Trade  and  Commerce. 

Companies  and  Corporations 479,  941,  989,  1005,  1009,  1015,  1052, 1057 

Incorporation  of. 80,  147,  148,  101,  213,  244,  2i4d,  252,  253,  284,  499,  500,  772, 1135,  1213, 1247, 1250, 1262 

I'owers  and  objects  of 246,  284,  285,  464,  491,  496,  563,  635,  711,  849,  1116,  1121,  1209,  1258 

Ol>erations,  Limitations,  and  Restriction  of 2Ud,  284,  314,  496,  749,  750,  787,  818,  1015,  1162,  1182 

Winding  u|)  of 308 

Conflict  of  Authority 102,  795 

Conflict  of  Laws 304,  766,  787,  928,  1209,  1266,  1269 

Conflicting  with  Judicial  Decisions,  Legislation 177,  188,  192,  212,  313,  738, 1067 

Contracts 376,  641 

Constitution  of  Provinces 809 

Constitutionality  of  Acts 306 

Copartnerships 787 

Copyright 11,  13,  30,  58,  1280 

Coroners  and  Inquests 769,  1029,  1075,  1182 

Counterfeiting.     Sec  Forgery. 

Courts 

^"•■ii"ii>-tl .585,752 

County  Courts 83,  89,  92,  481,  489,  566,  569,  572,  585,  703,  853,  859,  1037,-1039,  1089,  1158 

K.stalilislunent  of 185 

K.\cli»-<iuer 30 

Powers  or  .Furisdietion  of 215,  498,  581,  1048,  1054,  1079,  1249 

Piiictice  in 185,  1006,  1075 

<,)iieenV  l!.-ncli 455,  786,  788,  790,  831,  848,  1006 

Su|Krior  and  Sui-renie 30,  185,  244a,  256,  308,  725,  774,  1075 

Vic.-Adniiralty 5O6 

Creditors  17O,  204,  482-488,  854,  1078,  1242,  1269 

Crimes.  Offences  and  Misdemeanours.  Legislation  constituting.. 82,  103,  215,  282,  476,  643,  648, 

r>^      •       ,  r  .  T.  '■'^2,  780,  786,  1015,  1075,  1104 

Cnmmal  Law  and  Procedure,  L.gislati.)n  trenching  on— 

'  '"'''r'" 79,  80,  81,  82,  153,  189,  205,  241,  242,  244c 

'«■'"''"■'■       • "-'Ki.  •-'•'••,  L''il.  21)3,  2(i4,  282,  283,  284,  308,  310,  311,  434,  459,  460,  463 

Nova  .Sc.iti.i |7:>.  174.  17,;.  |.,„  4;,-    4,,,;^  ;,^,f;^  g-jj_  g^jy^  -7.^^  ggg,  583,  586,  634,  630,  ()43,  646 

N.'Nv  l'.iiuis\vi<k   ,j4f^^  ,.,54^  7Q3^  710^  71,;^  r^^^  722,  730,  739,  740,  766 

Manitol..-i,  ..:xt\,  7!i.s,  7;i;i,  s(M».  S(»l,  sol'.  SO'A,  MO,  811,  SI7,  819,  831,  835,  838,  849,  854,  8.59,  860,  929,  994 

I'.ritish  Colninl>i.i Kn:.,  VV2'A.  i(ii>;».  1087,  ]040,  1041,  1043,  1046,  1047,  1051,  1052.  1075,  1104, 

1107,  1108,  1113,  1117,  1148 
Prince  Kdwnrd  I-huni  ,  l.r,,^^  ,^-.,^  jj,;o   ^gQ^  ngi^  1^82,  1199,  1210,  1212,  1215 

1244,  1247,  1248,  1264,  1270 

507,  803,  838,  896,  928,  1024,  1029,  1030,  1039,  1048 


North- w.-st  'I'lriitMii 
Crown  Lands 
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D 

Debentures 374-377,  70» 

Debts 719, 1107 

Debtors,  Insolvent.     See  Insolvent  Debtors. 
Defective  Legislation.    See  Legislation. 

Diseases  in  Animals 946,  1125,  1238,  1244 

District  Magistrates 260,  343-373,  430 

Districts,  Judicial 100,  153,  832,  1076,  1079 

Ditches  and  "Watercourses 217,  218 

Divorce.     See  Marriage  and  Divorce. 

Divorce  Bills 59,  60 

Dominion  Government 61-64,  1151 

Dominion  Lands.    -See  Lands. 

Dominion  Legislation,  Interference  "with,  on  subjects  of— 

Aliens.     See  Aliens. 

Banking  and  Commerce 458,  636,  648,  760,  1268 

Bankruptcy  and  Insolvency 80,  149,  170,  205,  357,  475,  1078,  1242 

Bills,  Notes  and  Negotiable  Instruments. .  .213,  214,  215,  382,  434,  583,  586,  1113,  1116,  1118,  1214,  1250 

Boards  of  Trade 781,1158 

Building  and  Loan  Societies 148 

Criminal  Law  and  Procedure.     See  Criminal  Law  and  Procedure. 

Dominion  Lands  Act 433,  794,  795 

Electors  and  Elections 295 

Fisheries 198,  239,  246,  37i3,  433,  470,  1140,  1209 

(Jame,  Exportation  of.     See  Game. 

Harbours 128,142 

Immigration 635 

Interest 212,  284,  285,  819,  835,  910,  1046,  1053,  1066,  1067,  1199 

Indian  Act «... 1180 

Judges.     See  Judges. 

Lieut. -Governor 145,  851 

Liquor  Licenses 194,  196 

Malicious  Injuries.     See  Malicious  Injuries. 

Manitoba  Act 928 

Marriage  and  Divorce 655,  658 

Miscellaneous 143,  378,  437,  560,  572,  730,  860,  1050,  1180,  1209,  1244,  1249,  1250,  1207 

North-west  Territories  Act 1252,  1266,  1271,  1273 

N.  W.  T.  Real  Property  and  Irrigation  Acts 1269,  1273 

Officers  of,  appointment  of 1054,  1057 

Patents 101 

Pilotage  fees 476 

Quarantine.     See  Quarantine. 

Rivers  (and  See  "  Rivers  ") 243 

Trade  and  Commerce.     See  Trade  and  Commerce. 

Union  Acts 7(;9,  770,  1013 

Wrecks   196 

Dyking  Acts  471,  1072-74,  1077,  1083-87,  1000,  1096-98,  1148,  1149 

E 

Education 802,  817,  823,  824,  918,  920,  947 

Elections  and  Electors. .  ..102,  103,  201,  278,  295,  490,  800,  811,  819,  853,  1051,  1159,  1199,  1241,  1324 

Electoral  Divisions 785 

Electoral  Franchise.    .S'cc  Franchise. 

Electric  Railways  and  Telegraphs , 20,  2446 

Enquiries  re  Public  Matters 780,  101.5,  1016 

Escheats  and  Forfeitures 110, 119,  151,  312,  507,  799,  838,  853 

R 
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E — Concluded. 

Estates,  Jesuits'.    See  Jesuits'  Estate  Act. 

Estates  of  Intestates.     See  Intestate  Estates. 

Estates  of  Insolvents.    Sec  Insolvent  Estates.  ^ 

Evidence 102.  188,  849 

Examination  of  Witnesses 13-19, 1158 

Exchequer  Court 30 

Execution  Creditors 170, 1078, 1269 

Executive  Administration  of  Laws.     See  Administration  of  Laws. 

Executive  Po-wer 314,  338 

Exemptions 843-849,  1041,  1242 

Expenditure - . , 806-809,  1262, 1265 

Extradition 103 

Ex  Post  Facto  Legislation.     See  Retroactive  Legislation. 

Expropriation  of  Lands 211,  896,  1258 


Factories 19.5, 196,  312 

Fees 186,  244a,  476,  736,  773,  1272 

Ferries 263 

Fines  and  Penalties- 
Application  and  Disposition  of 560,  573,  739,  819,  1197 

Collection  of 505,  560 

Iinix>sition  and  Remission  of 202,  285,  434,  498,  734,  735,  816,  1046,  1107 

Fisheries  198,  239,  246,  378,  433,  469,  1149,  1209 

Foreshores 242 

Forfeitures.     Sn-  Escheat. 

Forgei-y  and  Counterfeiting 819, 1051, 1199 

J^ranchise,  EU-ctoral lOii 

Frauds  212,  242,  244c 

Franchises 749 

G 

Oame  242,  929,  1121,  1135,  1149,  1152,  1254,  1265,  1273 

General  Assembly 1159,  nee,  1167 

Gold  and  Gold  Mining 1023,  1045,  1079,  1080,  1094 

Government  of  Provinces 8,  1260 

Governors,  Instructions  to .   lOH 

Grand  Juries.    .S'r  .Imi.  s. 

H 

Half  Breed,  Land  Grants 776,  778,  804,  821 

Harbours,  Piers  and  Breakwaters 103,  242,  244c,  481,  573,  711,  713,  751 

Health,  Public 582,  741,  929,  1145,  1211 

Hospitals 741,  1258 


Immigration  635, 1092, 1093, 1099,  1101 

Imposition  of  Tax  and  Charges.    S"  Tax  and  Charges. 

Incorporation  of  Boards  of  Trade,    s,,  i',.,ards  of  'iVade. 

Incorporation  of  Companies.    >'"  ('niiip.uii(.s. 

Incorporations  of  Towns  437  459^  qc^^  531,  633,  1213 
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I — Concluded. 

Indians aoil,  1024, 1029, 1255 

Indian  Lands 1011 

Infants.     See  "Children." 

Infringements  on  Dominion  Legislation.    See  Dominion  Legislation. 

Inquests.     See  Coroners. 

Insane  Persons 103,  853,  1325 

Instructions  to  Governors.    See  Governors. 

Institutions  and  Corporations 240,  314,  335,  339,  930,  941,  1209 

Insolvent  Debtors  and  Estates  199,  205,  312,  472,  475,  522,  1181,  1182 

Insurance 253,  464,  1053, 1057 

Insurance  Companies 150,  263 

Insurance,  Marine 253,  493,  494,  499 

Insurance  Policies 147 

Interests  and  Rights,  Interference  or  Violation  of.     See  Rights. 

Intestates  Estates 151,  838,  1207 

Intoxicating  Liquors.     See  Spirituous  Liquors. 

Irrigation 1148,  1273 


Jesuits'  Estates  Act  386-429 

Joint  Stock  Companies.    See  Companies 
Judges— 

Apijointment  of. .  .106,  143,  162,  164,  168,  18-5,  199,  204,  345,  354,  430,  4^5,  455,  481,  585,  703,  719, 

752,  753,  709,  773,  810,  831,  859,  1006,  1032,  1036-38,  1054,  1056,  1080,  1089,  1214 

Independence  of \kW^ 

Jurisdiction  of 848 

Precedence  and  rank  of 2AAh,  523,  848 

Powers  of   153,  199 

Qualifications  of 204,  435,  523,  774,  859,  1056 

Residence  of 1032 

Retirement  and  Removal  of 81,  731,  774,  1054 

Salaries  and  Emoluments  of 83,  93,  186,  1114,  1202,  1247 

Selection  of 1056 

Sittings  of 147 

Judges- 
County,  Surrogate,  and  Division  Court 143,  185,  199,  853,  859,  1000,  1089,  1202 

Judicial  Decisions,  Legislation  Conflicting  with.     Sec  Conflicting. 

Judicial  Districts.     See  Districts. 

Judicial  Powers,  Granting  of. 831 

Jurors  and  Juries 160,  472,  583,  798,  810,  824,  832,  849,  1029,  1125 

Justice,  Administration  of.     See  Administration  of  Justice, 

Justices  of  the  Peace 650,  002,  752,  753,  709,  709,  1023,  1258 


Land,  Appropriation  of.    Sec  Ai)propriation. 

Lands,  Acts  relating  to 443,  771,  772,  794,  795,  833,  1103,  1107 

Lands,  Crown.  See  Crown  Lands. 

Lands,  Dominion 748,  795,  796,  803,  805,  838,  1151 

Lands,  Expropriation  of.     See  P^xpropriation  of  Lands. 

Land,  Grants  of 1103 

Lands,  Indian lull 

R 
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L — Concluded. 

Lands,  Provincial 1024, 1029 

Lands,  Railway.    See  Railway  Lands. 

Lands  Purchase  Acts .1154, 1161, 1163-66, 11681178, 1231-34 

Lands,  Sales  of 524,  528,  533,  802,  807,  821,  1019-22 

Land,  Survey  of.    See  Survey  of  Land. 

Land,  Title  to.     See  Title  to  Land. 

Laws,  administration  of 432,  752,  929 

Laws,  amendment  of.    See  Amendment. 

Laws,  conflict  of.     See  Conflict  of  Laws. 

Law,  criminal.     See  Criminal  Laws. 

Law  Stamps 736,  738,  765 

Law,  Study  and  Practice  of.    See  Legal  Profession. 

Laws  of  Provinces 206-10,  432,  752,  929 

Legal  Profession  313,  506,  773,  817,  1056,  1256 

Legislation  affecting  credit  of  Province 376 

Legislation  affecting  matters  subjudice.    See  Subjudice. 

Legislation,  Defective 785 

Legislation,  ex  poi.t  facto.     See   Retroactive  Legislation. 

Legislative  Council  and  Assembly,  83-93,  103,  146,  254,  255,  256,  261,  495,  800,  809,  812, 

863,  1014,  1051,  1159,  1227 

Licenses 147,  152,  161,  257,  306,  472,  581,  736,  788,  838,  1040,  1043 

License  Act    281,  294,  306 

License  Duties 194 

Licenses,  Marriage 472,  655,  854 

Limits  of  Province,  Legislation  afFectiiig  or  trenching  on — 

Ontario     , 80,  104,  142,  152,  153,  161, 168,  211,  244d,  246 

Quebec 246,  253,  263,  314,  464 

Nova  Scotia 471,  478,  481,  491,  496,  574,  583,  586,  587,  635 

New  Brunssvick . .  703,  711,  755 

Manitoba 811,  912,  941,  993 

Britisli  ColuinV)ia 1005,  1009,  1088,  1118,  1135 

Prince  Kdward  Island 1162,  1182 

Limitation  of  Powers 148,  149,  153,  156,  215,  244,  244rf,  281,  496,  787,  818,  1054,  1057 

Liquor  Licenses 102,  147,  152,  161,  196,  294,  306,  583,  588,  713,  714,  736,  SSg 

Liquors,  Spirituous.     Scr  Siiiritiums  Liquors. 

Loan  Companies.     Sic  liuilding  and  Loan  Societies. 

Loan,  Provincial      .SVr  Provincial  Loan. 

Lotteries 460 

M 

Magistrates 153,  211,  215,  250,  260,  345-373,  430,  435,  662,  769,  1108 

Magi.strates,  District.     .SW   District  .^raKistrat(•s. 
Magistrates,  .Stiiicndinry.     Sk  StiiK-iidiaiy  Magistrates. 

Malicious  Injuries  to  Property 1.^3,  264,  4.59,  559,  636,  ()43,  646,  710,  800,  805,  819, 

1050,  1117,  1149,  1210,  1212 

Manitoba  Railway  Acts 860-883 

Manitoba  School  Act  918-926,  947,  995-1004 

Marine  Insurance,    .sv,  liiMiraiur.  Maiiii.-. 

MarriavfuH,  Births  and  Deaths,     .sv.  ]-.irtlis.  Deaths  and  Marriages. 

Marriage  and  Divorce 436,  438,  443,  447,  458,  848 

Marriage  Licenses  05-,,  658,  854 

Minerals  4  IO-4o.5,  .■)89,  626,  629,  746,  750,  1023,  1047,  1073 

Mines  and  Mining  ,Sl>.  440-455,  626,  629,  746,  750,  1023,  1047,  1073 

Minors       145,761,762,10.52 

Misdemeanours,  I.' Kislati..ii  cMn^iitutiii-.    .sv.  ("rimes. 

Monopoly,  Creation  of 773 

Money  Payments 1121 

H 
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Morals,  Public 193,751 

Municipalities 295,  502,  716,  780,  803,  815,  837, 1015,  1016,  1046,  1117,  1271 

Municipal  Assessment.    See  Assessment. 

Municipal  Corporations 634,  837,  849,  930, 1117, 1125, 1238, 1241,  1249, 1268, 1271 

Municipal  Councils,  Power  to  pass  By-laws,    See  By-laws. 

Municipal  Elections 102, 143, 144,  811 

Municipal  Institutions 930 

N 

Navigable  Rivers  and  "Waters 478,  492,  496,  703,  711,  730,  745,  804, 1118 

Navigation  and  Shipping 212,  262,  380,  474,  558,  748,  751,  772,  914 

Navigation,  Interference  with 244c,  260,  379,  481,  492,  635,  645,  709,  711,  713,  728,  730,  731, 

732,  751,  755,  763,  770,  804,  914,  991 

Negotiable  Instruments 212,  213  and  See  Bills  and  Notes 

New  Bruns"wick  School  Act 

Notaries 282,  1239 

Notice  Sufficiency  of 257,  804 


Oath,  Examination  on 13-19 

"  Offence,"  use  of  word 103,  153,  495,  496,  710,  716,  1040,  1047,  1050,  1052,  1180,  1184 

Offences 474,586 

Offences,  Crimes  and  Misdemeanours,  Legislation  constituting.    See  Crimes. 


Parishes 275,  278,  282,  289,  291,  295,  646 

Parliamentary  Papers 93,  259 

"  Parliamentary,"  use  of  word 80,  261,  282,  800,  819 

Penalties,  Relief  against 202 

Perjury  716,  799,  800,  816,  817,  1158,  1159 

Petitions,  Election.    See  Elections. 

Pleading  and  Practice 185 

Police  Force 654,  662,  710 

Policy  of  Dominion  G-OVernment,  re  Railways.     See  Railway  Policy. 

Policy,  Public,  Legislation  contrary  to 142, 150 

Policy  of  Canada,  Interference  with . .  2G1,  281,  454,  518,  520,  749,  777,  827,  829,  840,  851,  855-57,  1082 
Policies  of  Insurance.     See  Insurance  Policies. 

Powers 142,  146,  148,  156,  283,  490,  495,  522,  629,  837,  849,  1117,  1125,  1209,  1227,  1258,  1271 

Pow^ers,  Limitation  of.     -Sec  Limitation  of  Powers. 

Powers  of  Attorney 1037,  1043 

Preferential  assignments 1242 

Prerogative 110,  119 

Presbyterian  Churches 130-141 

Private  Rights.    See  "Rights." 

Probate  and  Administration 853 

Procedure 244rt,  312,  572, 1051 

Property 142,  244c,  751,  11.53,  1263 

Property  and  Civil  Rights 778 

Property,  assessment  of .  ■  •         82 

Interference  with.     See  "Rights." 

Malicious  Injuries  to.     See  "  Malicious  Injuries." 

Protection  of 171-185,  192, 1263 

Transfer  of 1153,  1182 

91  R 
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Public  Health.    See  Health. 

Public  Matters.     Enquiries  as  to.     /See  "  Enquiries." 

Public  Morals.    5'ee  "  Morals." 

Public  Schools 107,  662-702,  918,  926,  947,  988,  995-1004,  1040,  1075,  1104,  1184-1197,  1240,  1250 

Public  Works 811,  855,  1126,  1134,  Il35 

Provincial  Constitutions.    See  "  Constitution." 

Provincial  Legislatures,  Powers  of 185, 188, 1227, 1260, 1262 

Provincial  Loan 520,  521,  522,  588 

Q 

Quarantine 582,  741,  929,  946, 1125, 1145,  1211 

Queen's  Bench,  Court  of.     See  "Courts." 

R 

Railways 213,  281,  283,  478,  518,  520,  634,  1124,  1135 

Charters.     Sec  Charters. 

Construction  of 770,  827,  829,  854,  855,  857,  897,  899,  993,  1124 

Crossings  of 912 

Inoorixiration  of.     See  "  Companies,  "  Incorporation  of. 

Legislation  affecting 213,  218,  307,  380,  463,  912 

Subsidies  to 648 

Railway  Acts,  Manitoba 860-883 

Railway  Lands 152,  1013,  1090, 1096 

Railway,  Policy  of  Dominion. . .  518,  520,  769,  770,  772,  827,  829,  842,  850,  854,  855,  857,  897,  898. 

912,  1013,  1082 

Recitals  in  Acts 518,  571 

Re!?istration 266,  269,  276,  472,  774,  780,  787,  1011,  1015,  1199 

Registration  of  Births,  Deaths  and  Marriages.     See  "  Births,  Deaths  and  Marriages." 

Restrictive  Legislation 749,  787,  788, 1252, 1256 

Retroactive  and  ex  post  facto  Legislation 177,  188,  190,  192,  778,  1090, 1176 

Revised  Statutes 151,  204,  210,  278,  5.31,  534,  537,  831,  990, 1249 

Rig    ta  and  Interests,  Viohition  and  Infringement  of  : 

(Ontario 128,  177,  187,  188,  192,  198,  238 

tiuel)ec 268,  309,  376,  454,  466,  469 

Nova  Scotia 514,  533,  572,  629,  641 

New  IJninswick 750 

Manit^.l.a 7C9,  785,  802,  803,  856;  927,  928,  941 

British  Cchinihia 1047,  1090 

Prince  Edwartl  Ishind 1153^  1154,  1176 

North  W.St  Ten-it, .li.H     1234,  1242,  1254,  1269 

Rivers 212,  248,  2U4,  .S7S,  435,  478,  759,  760,  764,  766,  832,  993,  1122,  1147,  1263 

Rivers  and  Streams  Bills 171-185,  192,  1263 

Rivers,  Bridging  nf 804 

N.ivigiition  of 2r..S,l2(;2,  37S,  Yxl,  i;:!.'),  (1 15,  703,  711,  713,  731,  732,  751,  755,  770,  804,  991,  1118 

Roads 812,  831 

Road  Allowances lOi,  187 

Royalties 58<),  629 

S 

Salaries'of  Judges,    .sv^'-ludges. 

Sales  of  Land 524-28,  533,  915,  918,  927,  1019-22,  1046 

Schools (;(i2,  1241,  1244,  1248,  1250,  1276,  1279 

School  Laws. and  Ordinances I<i7,  ;"(>,  5s<i,  ."i83,  662-732,  712,  8l(i,  918-26,  947,  950-988. 

91)5-1004,  1040,  1075,  1104,  1184-97,  1240,  1244 
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S — Concluded. 

Seamen  20,474 

Senate,  Speaker  of,  Act  re. .    1314-1323 

Shipping- 212,  474,  558,  582 

Spirituous  and  Intoxicating  Liquors- 
Ontario 107,  147,  152,  153 

Quebec 307,  314 

Nova  Scotia , 489,  495,  554,  556,  563 

New  Brunswick 662,  710,  718,  721,  724,  736,  741 

Manitoba 786,  788,  802,  824,  835,  838 

British  Columbia 1052 

Prince  Edward  Island 1180,  1203,  1206,  1217-20,  1267 

Stamps.     See  Law  Stamps. 

Statistics 282,  812,  1015,  1042 

Statutes,  Revised.     Sec  Revised  Statutes. 

Stipendiary  Magistrate 472,  662,  1160,  1182 

Streams  and  Rivers.    See  Rivers  and  Streams. 

Subjudice,  Legislation  re  Matters 147,  160, 190,  282,  293,  296,  312,  533,  629,  838,  853,  929, 

1040,  1103,  1207 

Subsidies 648 

Sunday,  Observance  of i 573,  586,  751 

Survey  of  Land 433,  795 


Taxes  and  Tolls,  Imposition  of.  .194, 287,  307,  466, 492,  581,  736,  73S,  777, 838, 1013,  1047,  1104,  1238,  1241 

Ta^ces  and  Taxation 244c,  435,  581,  765,  823,  838,  927,  1041,  1047,  1067,  1094,  1229,  1267 

Taxes,  Provincial    10()1,  106.5,  1007 

Taxes,  Sales  of  Land  for 1046 

Telegraphs , 20-29,  770 

Telephone  Companies .304,  5S3,  743-45,  749,  1210 

Territory,  Acquisition  of 104 

Title  to  Land 802,  803,  928,  1151,  1234 

Tolls "04,  1078,  1104 

Toll  Bridges 309,  1074 

Towns,  Incorporation  of.     Sec  Incori^ration. 

Trade  and  Commerce. .  81,  107,  161,  187,  189,  212,  242,  257,  282,  296,  462,  474,  506,  .558,  582,  662,  704, 
824,  929,  946,  1010,  1043,  1068,  1077,  1088,  1099-1101,  1104,  1121,  1125,  1203,  12D6,  1213,  1229,  1265 

Trade,  Diversion  of 842,  1088 

Trade,  Restraint  of 489 

Trade,  Interference  with.     See  Trade  an     Commerce  and  See  860-883, 

Traffic,  Diversion  of 827,  829,  842,  850,  855,  8r.7,  1082 

Transfer  of  Property.    See  Property. 

Trespass  and  Trespasses 718,  929,  1117,  1 273 

Trust  Companies 244^/ 

V 

Voters  and  Voting 143, 144,  295,  774,  1011,  1029 

w 

Waters  and  Rivers,  Navigable 205,  212,  213,  264,  378,  379,  435,  478,  703,  709,  755,  811, 

898,  991,  993,  1118,  1146  and  Sec  sub  head  "  NavHjation.  " 
"Watercourses.    See  Ditches. 

Weights  and  Measures 704,  718,  786,  S16,  1050 

Wharfs  and  Piers 212,  244r,  710,  711 

Winding  up  of  Companies '  308 

Witnesses,  Bxaraination  of.     See  Examination  of  Witnesses. 
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